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——O. 9, R, 13 — See Industrial Disputes 
Act (1947), S, 11 (Mar) 606 

——O. 14, R. 1 — See Ibid, O. 8, R. 3 
(Jui) 1212 

——O. 14, R. 5 — See Ibid, O. 8, R. 3 
(Jul) 1212 
— oO. 15, R. 5 (2) (U, P.) - — Suit for eject- 
ment —- Striking off defence. Civil Revn. 
No. 525 of 1980, D/- 3-12-1980 (All), Re 
versed; 1981 All LJ 82, Overruled i 
i (Sep) 1657 

——Q: 19, R, L — See Ibid, O. 41, R. 27 

Qun) 1113 A 
——O, 20, R. | — Power of Court to con- 
sider subsequent events (Dec) 2085 H 
——O. 20, R, 12 — Suit for declaration and 
possession — Plaintiff, holder of impartible 
estate — Defendant, member of joint family 
— Execution of khorposh (maintenance) 
deed in favour of defendant — Possession 
of defendant, not that of trespasser — 
Decree for possession and mesne profits — 
Held, could not be pessed ‘against defendant 
— Proper remedy for plaintiff was suit fos 


partition. AIR 1968 Pat 463 (Pt. C), Re- 
versed ; (Nov) 1937 I 
—O. 21, R. 90 and S. 47 — Errors while 
conducting auction sale — When mere ir- 


regularities — If fall within-scope of R. 90 of 
©: 21 and act under 5. 47 (Mar) 693 
Transfer of 
Property Act (1882), Ss, 52, 38 and 65-A — 
Suit on mortgage decreed in terms of com- 
promise — Mortgagor to repay ` amount 
within specified date. E, F. A. No. 8 of 


`- 1976, dated 23:3-1272 (Delhi); Reversed 
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Civil P. C. (contd.) 
—O. 21, R. 96 — See Ibid, o. 21, R. 95 
(May) 981° 


——0O. 22, R. 1 — Abatement —- See 
Tenancy Laws — Bihar Consolidation of 
Holdings and Prevention of Fragmentation 
Act (1956), S. 4 (Aug) 1456 


=— 0O. 22, R. 4 — Time-barred application 
for bringing legal representatives of deceas~ 
ed respondent on record —- No cause shown 
for condonation of delay for setting aside 


abatement — Appeal dismissed in view of 
abatement — Strong case on merits, held, 
not a ground for condonation of delay 

(Nov) 1921 
——O. 23, R. 1 — See Constitution of 
India, Art. 226 (Oct) 1725 
——O. 23, R.3 — See Constitution of 
India, Art. 133 (Jan) 17 
——O. 39, R. 1 — See also 


(1) Ibid, S. 104 . (Oct) 1786 A 
(2) Letters Patent (Bom.), Cl. 15 
Oct) 1786 B 


——O. 39, Rr. 1, 2 — Banking Regulation 
Act (1949), S. 6 — Interim injunction — 
Banking — Irrevocable letter of credit — 
Grant of injunction -- Interference by 
Supreme Court with such an interlocutory 


order. Appeal No. 382 of 1979. in Suit No. 
1028 of 1979, D/- 17-10-1979 (Bom), Res 
versed (Aug) 1426 
—O. 39, R. 2 — See. Ibid, O. 39, R. 1 
(Aug) 1426 


——0O. 40, R. 1 — See 
(1) Ibid, S. 104 (Oct) 1786 A 
(2) Letters Patent (Bom.), Cl. 15 
(Oct) 1786 B 


—O. 41, R. 5 — See Constitution of 
India, Art. 136 (Jul) 1201 
——O. 41, R 17; O. 43, R. 1 — Dismissal 


of appeal for default of appellant’s counsel 
— Held, party should not suffer for mis- 
demeanour or inaction of his counsel. Civil 
Misc. App. No. 113 of 1981 in Second Ap- 


peal No. 1484 of 1973, Dj- 7-1-1981 (All), 
Reversed 4Jul) 1400 A 
—--O. 4%, R. 23 — See 
(1) Ibid, O. 8, R. 3 (Jul) 1212 
(2) Constitution of India, Art. 136 
(un) 1113 E 
—o, 41, R. 24 — See Ibid, O. $, R. 3 
(Gub 1212 
——O. 41, R. 25 -— See 
(1) Ibid, S. 100 ` (Mar) 707 A 


(2) Constitution of India, Art. 136 
Gun) 1113 E 


_ person is appointed by: transfer 


Civil P. C. (contå.}) 
O. 41, R. Z7 — See also Houses and 
Rents — Bihar Buildings (Lease, Rent and 
Eviction) Control Act (1947), S. 11 (D (cY 
(funy 1613 C 
——O. 41, R. 27; ©; 19, R. 1 — Additional 
evidence — Application for -—- Procedure. 
A. F. A. D. No. 204 of 1976 (R), D/- 5-10- 
1977 (Pat at Ranchi), Reversed: 
(Juny 1113 4 
—O. 41, R. 33 — See Houses: and Rents 
— U. P. Urban Buildings (Regulation of 





` Letting, Rent and Eviction) Act (1972), Sec- 
“tion 21 


(Oct) 1724 
—O. 43, R. 1 — See 
(1) Ibid, S. 104 (Oct) 1786 A 
(2) Ibid, O. 41, R. 17 uly 1400 A 
(3) Letters Patent (Bom.),. Cl 15 
(Oct) 1786 B 
—O. 47, R. 1 — See Supreme Court Rules 
(1966), O. 40, R. 1 (Oct) 1681 A 
—-O. 49, R. 3 — See ibid, S. 104 
(Oct). £786 A 


Civil Service Regulations, Art. 26 (7); (iti). — 
Applicability — Rule applies only. where: a: 


(Aug); 1495. E 
Civil. Services 


—Promotion — See Constitution: of india, 
Art. 226 (Nev) 2009 (3) 
—Recruitment —- Viva voce — See Consti- 
tution of India, Ari. 14 (Oct) 1777 


Coal Mines (Conservation and: Safety) Act. 

(32 of 1952), S. 4 — + See Coal Mines 

(Nationalisation) Act. (1973), S. 19 (3), (4): 
(Jan), 124 D 


Coal Mines (Nationalisation) Act (26 of 
1973), S. 2 <h) (vi), (vif) and (xi) — See Con- 
stitution of India, Art. 226 (Jan): 124 A 
— Ss. 18 (2), 19 (3), (4) — Power of Cen- 
tral Government to receive money due to 


coal mine’ and to discharge liabilities — 
Scope Gan) 124 B- 
—S. 19: (3), (4) — See also Ibid, S, 1& (2) 
(Jan) 124 B 


—S. 19 (3), (4) — Powers of Cental Gov- — 
ernment to receive money and discharge 
Uability extend only up to specified day 

(Jan) 124 C 
—S. 19 3), (4) — Coal Mines (Conserva- 
tion and Safety) Act (1952), S. 4 — Subsidy 
receivable from Coal Board. established 
under, with respect to perfod before appoint- 
ed day — Can be utilised for discharge of 
liabilities Gan) 124.D 
Companies Act (t of 1956); Ss. 3,, 43-A, 8L 


— Whether definitions of private company 
and public company are: exhaustive — Ap- 
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Companies Act (contd.) 
plicability of 5. 81 to S5. 43-A tompany 





Gul 128 K 

oS, 43-A — See Ibid, S. 3 (u) RA K 

~——S. 81 — See Ibid, S. 3 (Ful) 1288 K 

S. 94 — Powers of directors to <ssu6 
‘shares — Purpose for which can be used 

(Jul) 128 G 

—-§. 94 — Powers of directors to issue 


‘shares at par (Jul) 1298 H 
S. 150 — ‘See Transfer of Property Act 





(1882), S. 53 (Aug) 1556 
„——S, 154 — See Transfer of Property Act 
(1882), S. 53 (Aug) 1556 


——§, 217 (1) — See Super Profits Tax Act 
(1953), Sch. 2, R. 1 (Bec) 2105 C 
——S, 260 — Power to appoint additional 
director (Jul) 1268 F 
S. 287 — Quorum for meeting — What 
-constitutes (Jul) 1298 D 
S. 290 — Fiduciary powers — Abuse 
wf — What constitute — Issue of shares — 








Effect (Jul) 1268 B 
-—S. 300 — Interested director — Who is 

Gul) 1258 E 
——S. 397 — Act of oppression — What 
-constitutes (Jul) 1293 A 
——S. 397 — Application under — Question 
cof mala ‘fides — Question whether can be 
‘decided .on basis of affidavits 

(Jui) 128 C 


.—5. 397 — Scope — Technicalities caanot 
be permitted to defeat the exercise of the 
equitable jurisdiction conferred by S. 397 





(Tuh 1293 L 
Ss, 5529, :530 — Interpretation of — 
Company ‘in liquidation — Creditor seeing 


‘to prove this debt against it — Applicab lity 
wf S. 46, Provincial Insolvency Act 
(Aug) 1483 
——-5. ‘530 — See Ibid, S. 529 (Aug) 1483 
——-Sch. ii, Table A, Regn. 87 — See Super 
‘Profits Tax Act (1953), Sch. 2, R, 1 
(Dec) 2105 C 
Sch. ‘6, Part 3, Cl. 7 — See Super Ero- 
‘fits Tax Act (1963), Sch. 2, R. 1 
(Dec) 2105 A, B 
‘Companies (Profits) Surtax Act (7 of 1984), 
Sch. Para 2, Ttem 19 — See Income-tax Act 
4196.1), ‘S. 256 (Aug) 1524 
-—-Sch. 2, R. 1 — See Super Profits Tax 
“Act (1963), ‘Sch. 2, R. 1 
(Dec) 2105 A, B, C 





‘Conditions of Service 
—Permanent or temporary employee — See 
Constitution of India, Art. 226 
(Sep) 1640 
:Conservation of Foreign Exchange and Pre- 
vention of ‘Smuggling Activities Act (52 of 
1974) 
‘See under Public Safety. 


Constitution of India, Pre. — See also’ House 
of the People (Extension of Duration) Act 
{1976), S. 2 (Jan) 271 E 
Pre. — Applicability of provisions of 
American Constitution . (Oct) 1829 H 
Art. 1 — See also Ibid, Art. 2 7 
(Mar) 625 A 
—Arts. 1, 13 and 240 — Goa, Daman and 
Diu (Laws) Regulation (12 of 1962), S. 4 (2) 
— Acquisition of territory by conquest — 
Rights accrued under, old laws -—— When can . 
be said to bə récognised by new Govt. — 
No recognition of such rights under S. 4 (2). 
TLR (1970) 1 Delhi 452, Reversed 
(Nov) 1946 

——Arts. 2, 1, 19, 14 — Human dignity — 
Not to be ignored even in prisons — Solitary 
confinement and putting fetters —- To be 
resorted only-in rarest of rare cases for se- 
curity reasons (Mar) 625 A 
Arts. 4, 15 (4) — Admission to Medical 
College — Rectification of imbalance in 
different parts of State (Mav) 1009 A 


——Art 12 — See Land Acquisition Act 
(1894), S. 3 (e) (Oct) 1694 
—Art. 12 — State — Meaning of — 
“Oiher authorities under the control of the 
Government of India” — Meaning — Bharat 
Petroleum Corporation Limited is “State” 
within Art. 12 (Jan) 212 A 
—— Art. 12 — Whether a Society registered 
under the Societies Registration Act is an 
“authority” falling within definition of ‘State’ 
in Art, 12 — Test to determine 

(Feb) 487 A 











——Art. 13 — See Ibid, Art. 1 
(Nov) 1946 


——Art. 13 — See T. N. Minor Mineral 
Concession Rules (19593, R. 8-C 
' (Ma) 711-B 
——Art. 14 — See also X 
(1) Ibid, Ari. 2 (Mar) 625 A 


(2) Ibid, Art. 16 
(3) Ibid, Art. 73 
(4) Ibid, Art. 136 
(5) Ibid, Art. 226 (Oct) 1722 
{6) Ibid, Art. 309 (Feb) 411 A, B 
(7) Aviation Research Centre (Technical) 
Services: Rules -(1976), R. 6 (1) 
(Aug) 1495 C 
{8) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 D 
@) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (© 
(Aug) 1495 J 
(10) Aviation Research Centre (Technical) 
Services Rules (1976), R. 7 
(Aug) 1495 E 


(Oct) 1775 (3) 
(Aug) 1545 
(Sep) 1636 
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Constitution of India (contd.) 
(11) Aviation Research Centre (Technical) 
Services Rules (1976), R. 8, Sch. I 
(Aug) 1495 G 
(12) Bihar Kendu Leaves (Control of Trade) 
Act (1974), S. 20 (Mar) 679 B 
12(1) Debt Laws — Kerala Agriculturists’ 
©" Debt Relief Act (1970), S. 2 (4) (1) 
(Oct) 1744 B 
1978), S. 47 
(Mar) 613 
(13) Essential Commodities Act (1955), S. 3 
; (Nov) 2001 A 
(14) Indian Police Service (Appointment 
by Promotion) Regulations (1955), 
, Regn. 5 (5) (Nov) 1915 
(15) Maharashtra Medical Practitioners Act 
(1961), S. 17 (5) (Apr) 796 
(15-A) Medical Council Act (1956), S. 19 
_ (Dec) 2045 A 
(16) Motor Vehicles Act (4 of 1939), S. 68-F 
ee (Sep) 1639 
(16-A) Public Safety — Prevention of Black- 
° marketing and Maintenance of Sup- 
plies of Essential Commodities Act 
„~ (7 of 1980), S. 11 (Dec) 2041 
(17) Prize Chits and Money Circulating 
Schemes (Banning) Act (1978), Pre. 
. (Feb) 504 A 
(18) Prize Chits and Money Circulating 
i Schemes (Banning) Act (1978), S. 11 
7 (Feb) 504 B 
(19) Public Safety Conservation of 
Foreign Exchange~ and Prevention — of 
- Smuggling Activities Act (1974), S. 3 
f (Apr) 746 
‘(20) Punjab Superior Judicial Service Rules 
(1963), R. 12 (Mar) 561 B 
(20-A) Special Bearer Bonds (Immunities and 
Exemptions) Act (7 of 1981), Pre 
l i (Dec) 2138 D 
(21) Sugar Cane (Control) Order (1966), 
CL 8 ` (Apr) 873 B, C 
(22) Urban Land (Ceiling and Regulation) 
-Act (1976), S. 2 ® (Jan) 234 
Q3) U. P. Promotion by Selection in Con- 
sultation with Public Service Commis- 
sion (Procedure) Rules (1970), R. 7-A 
a (May) 1041 A; (Sep) 1575 
(24) Wealth-tax Act (1957), S. 3 Qui) 1969 B 
——-Arts. 14, 16 — Reversion of ‘appellants 
from posts of Assistant Educational Officers 
to the post of High School Assistants in 
Kerala State — Violation of Art. 14.- ILR 
(1980) 1 Ker 680 (FB), Reversed (Jan) 64 
Arts, 14,16, 46, 335 — Ten Circulars 
issued by the Railway Board favouring S. C. 
and S. T. promotions etc. in railway services 
— Validity — Aré valid Gan) 298 B 
——Art. 14 — Sale of redundant plants and 
equipments of the factory of Government 


12 (2) Delhi Police Act (34 of 
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Constitution of India (contd. 
Company — Workers’ right under Art. -14 == 
Not violated (Jan) 344 C 
——Art. 14 — Karnataka Tax on Entry of 
Goods into Local Areas for Consumption, 
Use or Sale therein Act (27 of 1979), S.3—~ 
Whether State Government has choice in the 
matter of selecting local areas. ILR (1980) 1 
Kant 165, Reversed (Feb) 463 A 
—Art. 14 — Admission to Educational In- 
stitution — Procedure adopted by the Society 
if could be regarded as arbitrary 
l (Feb) 487 B 
——Art. 14 — Admission to Educational In- 
stitution — Viva voce, examination as a per 
missible test for selection of candidates —~ 
Validity of (Feb) 487 C 
Art. 14 — Admission to Educational In~ 
stitution — Allocation of 334% of total 
marks for oral interview for selection of can- 
didates is plainly arbitrary and unreasonable 
(Feb) 487 D 
——Arts, 14, 15 and 16 — Sub-rule (2a) of 
R. 12 and 1979 Regulations do not con- 
travene Arts. 14, 15 and 16 of Constitution 
(Mar) 588 C 
——Arts. 14 and 15 — Reservation of vacan- 
cies under memorandum for servants belong- 
ing to Scheduled Castes and Scheduled Tribes 
— Not open to challenge as being arbitrary 





. or irrational or as violative of equality provi- 


sions in Constitution (Mar) 588 G 
——~Art. 14 — U. P. Motor Vehicles Taxa- 
tion Act (5 of 1935), Ss. 4, 5-A — Validity 
— Not violative oz Art. 14 (Apr) 774 D 
—Art. 14 — U. P. Motor Gadi (Mal-Kar) 
Adhiniyam (1964), S. 9 — Validity 





(Apr) 774 F 
Arts. 14 and 16 — Rules for combined 
competitive examinations — Civil Services 


Examination, dated 15-1-1979 — Notification 
D/- 17-3-1979 giving linguistic concessions to 
candidates hailing from remote regions — 
Not discriminatory (Apr) 794 
——Arts. 14, 19 (1) (g) — Notification im- 
posing levy on sugar — Notification held ap- 
plicable to stock of sugar irrespective of the 
fact that it was manufactured before or after 
the order — Articles 14 and 19 (1) (g) not 
violated . (May) 998 A 
——Arts. 14, 19 (1) (@ — Notification im- 
posing levy on sugar — Petitioners allowed 
to give 50% sugar for levy and to sell freely 
the remaining sugar — Such restriction can- 
not be said to be unreasonable — Arts. 14 
and 19 (1) (g) not violated (May) 998 B 
Art. 14 — Distribution of raw material 
by State to industrial units — Industrial 
policy framed — Allotments however made 
without following thé policy — Held, Arti- 
cle 14 violated PAS ~ (May) 1001 
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Constitation of India (contd) 

— Art. 14 — Admission to Medical Colege 
— Eligible candidates — Viva voce exam_na- 
tion — Time spent on each candidate not 
more than 4 minutes —- Selection Commitee 
should devote sufficient time for indivicual 
interview (May) 1003 B 


Arts. 14, 31-B, Sch. 9 — Previsions of 
S. 20-B (3), (4, (5) of W. B. L. R. Act — 
Harsh in nature — Whether can be struck 
down (May) 1039 B 
-———Arts. 14, 19 (1) (g), (4), (5) — Proviso 
under S. 2 (8) of W. B. L. R. Act — Restric- 
tion imposed by it on tenant — Net arbitrary 
and unreasonable — Article 19 (1) (e) (g) not 
violated (Mzy) 1030 C 
—Arts. 14, 16 and 309 — Temporary 
organisation constituted by Government — 
No service Rules framed — Effect 
(Aug) 1495 B 
——Arts. 14, 16 — Principle of equal >ay 
for equal work — Not applicable to proes- 
sional services (Aug) 1537 
—Arts. 14, 16 — Bihar Agricultural Ser- 
vice, Class I and II Recruitment Rules (1945), 
R. 12 — Violation of R. 12 and Arts. 14 end 
16 — When amounts to. AIR 1974 Pat 249, 
Reversed © l (Aug) 1543 
——Art. 14 — Rule of law — Orders of the 
Court — Compliance with — Duty of Gevt. 
and authorities pointed out 
——Arts. 14; 16, 309, Proviso — Rajasthan 
Judicial Service Rules, Pre. and Sch. 3 — 
Selection for posts of Munsifs — 25% of 
marks allotted to. viva voce under the rules 
— Does not render selection -arbitrary znd 
violative of Arts. 14 and 16. Observation in 
AIR 1981 SC 487 relating to public empby- 
ment. held per incuriam (Oct) 1777 
——Art. 14 — Discrimination — Question as 
to — Illustrative guidelines for determining 
the question (Oct) 182¢ B 
——Art. 14 — Different conditions of sere 
vice of Air Hostesses employed by Air India 
in U. K. — Validity (Oct) 1825 C 
——Art. 14 — Air India Employees’ Service 
Regulations, Regs. 46 and 47 — Retirem2nt 
of Air. Hostess in the event of marriage tak ng 
place within four years of service — No un- 
seasonableness or Arbitrariness 
Nee, , (Oct) 1829 F 
——Art. 14 — Air India Employees’ Service 
Regulation, Regn. 46 (i) (c) — Retirement of 
Air. Hostess — Provision “on first pregnancy 
whichever occurs earlier” -— Unconstitutional 
ane (Oct) 1829 G 





~—Arts, 14 and 245 — Air India Employzes-- 


Service Regulation; . Regn. 47 — Option to 
Managing Director to extend services of Aip 


- 


(Sep) 1668 A- 
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Constitution of India (contd.) : 
Hostesses — Excessive Delegation of power 
(Oct) 1829 J 
Art. 14 — Indian Air Lines (Flying crew) ` 
Service Regulations, Regn. 12 — Clause pro- 
viding retirement of Air Hostesses in the 
event of first pregnancy — Unconstitutional 
(Oct) 1829 K 
——Arts. 14 and 245, Indian Airlines (Flying 
crew) Service Regulation, Regn. 12 — Clause, 
incorporated by settlement dated 10-1-1972 
conferring uncontrolied and unguided power 
on General Manager —- Unconstitutional on 
account of excessive delegation (Oct) 1829L 


Arts. 14, 16 — Dissolution of Central 
Council ~of Gosamvardhan constituted by 
Central Govt. — Employees of Central Coun- 
cil absorbed in service of Central Govt. — 
Appointment under Govt. was fresh appoint- 
ment — Seniority given tq them by giving 
benefit of service under ‘the Council would 
be violative of Arts. 14 and 16 (Nov) 1980 


— Arts. 14 and 162 — M. P. Foodstuffs 
(Civil Supply Distribution) Scheme (1981), - 
Cl. 2 — Allotment of fair price shops —- Pre- 
ference given to co-operative societies does 
not create monopoly in their favour — 
Scheme is not discriminatory (Dec) 2030G 


——Art. 14 — Scope — Does not forbid ‘re- 








asonable classifiction — Law relating to 
economic activities — Construction of 

eos ‘e (Dec) 2138 E 
—— Art. 15 — See l 


(1) Ibid, Art. 14 l (Mar) 588 C 
(2) Medical Council Act (1956), S. 19 
' (Dec) 2045 A 
Arts. 15 (1) and 16 (2) — Air India Em- 
ployees Service Regulations, Regns. 46 and 47 
— Constitutionality — No discrimination on 
the ground of sex only (Oct) 1829 D 
——Art. 15 (4) — See Ibid, Ari. 4 | 
(May) 1009 A 





——-Art. 16 — See also 
(1) Ibid, Art. 14 (Jan) 64; (Jan) 298 B; 
(Mar) 588 C, 588 G; (Apr) 794; 
(Aug) 1495 A, B; (Aug) 1537; 
(Aug) 1543; (Oct) 1777; 
(Nov) 1980 
(2) Ibid, Art. 311 (Feb) 357 
(3) Andhra Pradesh Police Service Rules 
. (1966), R. 3 (d) (Sep) 1591 
(4) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (1) 
(Aug) 1495 D 
(5) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 D 
(© Aviation Research: Centre (Technical) 
Services .Rules (1976), R. 6 (6) ; 
REPES oe _+ (Aug) 1495 J. 
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Constitution of India (contd.) 
(7) Aviation Research Centre (Technical) 
Services Rules (1976), R. 7 
(Aug) 1495 E 
®) Aviation Research Centre (Technical) 
Services Rules (1976), R. 8, Sch. H 
(Aug) 1495 G 
(9) Indian Police Service’ (Appointment by 
Promotion) Regulations (1955), Regula- 
tion 5 (5) (Nov) 1915 
(10) Punjab Superior Judicial Service Rules 
(1963), R. 12 (Mar) 561 B 
(11) Uttar Pradesh Promotion by Selection 
in Consultation with Public Service 
Comm ssion (Procedure) Rules (1970), 








R. 7-A (May) 1041 A; 

(Sep) 1575 

Art. 16 — Qualification for a particular 

post can be a rational differentia (Jan) 75 

Arts. 16, 14 — Matters relating to em- 
ployment — Promotion — Justification 


(Oct) 1775 (1) 
——Art. 16 — Preparation of I. A. S. Select 
List — Candidate found unsuitable by Selec- 
tion Committee — Public Service Commission 
agreeing witk recommendation of Committee 
_— Candidate could not claim to be included 
in Select List (Nov) 2015 
.— Art, 16 (2) — See Ibid, Art. 15 (1) 
(Oct) 1829 
——Art. 16 (4) — Central Government Per- 
sonnel and Administrative Reforms Memo- 
tandum No. 10/41/73 Estt. (SCT), D/- 20-7- 
1974 — Reservation of posts under memo- 
randum — Not open to challenge on ground 
that the vacancies pertain to selection posts 


(Mar) 588 F 

——Art. 19 — See 
(1) Ibid, Art. 2 (Mar) 625 A 
(2) Ibid, Art. 22 (5) ` (Feb) 431 B 
(3) Ibid, Art. 226 (ul) 1368 A 


(4) Andhra Pradesh Motor Vehicles Rules 
(1964), R. 212 (iv) (a), Proviso 

(Nov) 1910 A 

(5) Delhi Police Act (34 of 1978), S. 47 


(Mar) 613 

(6) Maharashtra Agricultural Produce 
Markeving (Regulation) Act (1964), 

S. 4 (Jun) 1127 A 

(7) Sugar Cane (Control) Order ( 1966), 
cl. 8 (Apr) 873 A 

(8) Tamil Nadu Minor Mineral Concession 
Rules (1959), R.-8-C (Mar) 711 B 


——Art. 19 (1) (a) — See Penal Code (1860), 
S. 499 (Aug) 1514 B 
——aArt, 19 (1) (d) — See also Ibid, Arti- 
cle 22 (5) (Dec) 2069 
Arts. 19 (1) (d) and 21 — Police surveil- 
lance principle of audi alteram partem — 
Applicability (Apr) 760 





Constitution of India‘ (contd.) 
——Art. 19 (1) (£) and (g) — See Prize Chits 
and Money Circulating Schemes (Banning) 
Act (1978), Pre. (Feb) 504 A 
Art. 19 (1) (g) — See also 
(1) Ibid, Art. 14 (May) 998 A, B 
(2) Essential Commodities Act (1955), S. 3 
(Nov) 2001 A 
——Art. 19 (1) (g) — Scope of — Sale of re- 
dundant plants and equipments of the factory 
of a Government Company — Workers’ right 
under Art. 19 (1) (g) — Not violated 
(Jan) 344 B 
——Art. 19 (1) (g) — Karnataka Tax on 
Entry of Goods into Local Areas for Con- 
sumption, Use or Sale therein Act (27 of 
1979) — Preamble — Whether Act imposes 
unreasonable restrictions on fundamental 
right of petty dealers to carry on trade. ILR 
(1980) 1 Kant 165, Reversed (Feb) 463 B 
——Arts. 19 (1) (g), 19 (©) — Kerala Abkari 
Act (1 of 1077), Ss. 12-A, 12-B, 14 (e) and (f), 
68-A — Kerala Rectified Spirit Rules (1972), 
Rr. 13, 16 — Provisions, not offending Arti- 


cle 19 (1) (g) (Noy) 1863 B 
——Art. 19 (1) (g), @, (5) — See Ibid, Arti- 
cle 14 (May) 1036 C. 


——Art. 19 (1) (g) ‘and (6) — See Bihar 
Kendu Leaves (Control of Trade) Act (1974), 
S. 20 (Mar) 679 
———Art. 19 (6) — See Ibid, Art. 19 (1) (g) ` 
(Nov) 1863 B 
——Art, 20 — See 
(1) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 (1) 
(Apr) 871 
(2) Wealth-tax Act (1957), S. 18 
(Jun) 1106 
——Art. 20 (3) — See also Contempt of 
Courts Act (1971), S. 2 (May) 1026 
——Art. 20 (3) — Person arrested under S. 6 
of Railway Property (Unlawful Possession) 
Act 1966 — Incriminating statements made 
by him during enquiry under S. 8 — Protec- 
tion under S. 20 (3) not available 


(Feb) 379 B 

——Art. 21 — See also 
(1) Art. 19 (1) (d) (Apr) 760 
(2) Ibid, Art. 22 (5) (Apr) 814 B 
(3) Ibid, Art. 32 (Sep) 1621 A 
(4) Ibid, Art. 233 (Aug) 1473 


(5) Criminal P. C. (1974), S. 110 
(Mar) 674 A 
(6) Criminal P. C. (1974), S. 468 
(May) 1054 
(7) Delhi Police Act (G4 of 1978), S..47 
ou 613 
(8) Official Secrets Act (1923), S 
; Wai 917 
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(9) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 

: (Apr) 746 

(10) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 5 
(Jan) 92 

(11) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 8 (e) 
(Sep) 1641 C 

(12) Public Safety — Prevention of Black- 
marketing and Maintenance of Sup- 
plies of Essential Commodities Act 
(7 of 1980), S. 11 (Dec) 2041 

——Art. 21 — Use of “third degree” methods 
by Police deprecated — Government’s atten- 
tion invited to Police cruelties — Importance 
of human life underlying Art. 21 emphasised 
` (Mar) 625 B 
—Arts. 21, 39-A — Right to free legal ser- 
vices —- Constitutional obligation of State — 
Also arises when accused is first produced be- 
fore Magistrate (May) 928 A 
——Art. 21 — Speedy trial — A funda- 
mental right of accused under Art. 21 

(May) 939 A 
——Art. 21 — Under-trial prisoners — 
Should be provided with a fairly competent 
lawyer at State expense (May) 939 B 
——Art. 21 — Prisons Act (9 of 1894), S. 56 
— Under-trial prisoner — Cannot be keptin 
leg irons nor can he be asked to work out- 
tide jail walls (May) 939 C 
Arts, 21, 32, 226 — Criminal P. C. (1974), 
Ss. 162 and 172 — Writ petition under Arti- 
Je 32 by certain under-trials for enforcement 
of right under Article 21 on allegation of 
heir blinding by police officers after their 
rest or during detention in police custody 
— State ordering inquiry into alleged offences 
— Production of reports submitted by police 
‘fficer after investigation is not barred by 
iiher S. 162 or S. 172 of Cr. P. C. 

(Jun) 1068 B 
~——Art. 21 — Delayed trial — Not neces- 
arily, an unfair trial_— Powers of appellate 
zourt — Quashing of conviction on ground 
£ delayed trial only — Not open — Cr. A. 
No. 1549 of 1971 dated 20-2-1974 (Bom), 








teversed (Sep) 1675 A 

—Art. 22 — See 

(1) Ibid, ‘Art. 32 (Apr) 728 A; 
$ : (Sep? 1621 A 

(2) Ibid, Art. 136 (Jun: 1126 A 

(3) Toid, Art. 226 (Nov) 2005 B 


{4) Public Safety — National Security Act 
(1980), S. 11 (Sep) 1672 A 
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(5) Public -Safety — Conservation of 
_ Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 
(Jun) 1126 B 
(6) Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(1974), S. 10 (Nov) 2005 A 
(7) Public Safety — Prevention of Black- 
marketing and Meintenance of Supplies 
of Essential Commodities Act (7 of 
1980), S. 11 (Dec) 2041 
-~——Art. 22 (4) — See Public Saftey — Con- 
servation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act ( 1974), Ser- 
tion 8 (b) (Sep) 1641 A 

——Arf. 22 (5) — See also 

(1) Public Safety — National Security Act 


(1980), S. 3 (Jun) 1153 
(2) Public Safety — National Security Act 
(1980), S. 8 (Jun) 1077 
(3) Public Safety — Conservation of 


Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Oct) 1753 
(4) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (3) (Apr): 728 B 
(5) Public Safety — J. & K. Public Safety 
Act (1978), S. 8 (Apr) 851 
(6). Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 8 
(Dec) 2230 A, B 
——Art. 22 (5) — “Grounds” — Meaning of 
— Include basic facts to be communicated 
not. later than 5 days and in exceptional cases 
15 days (Jan) 28 
——Art. 22 (5) — Representation by detenu 
lying unattended for over three weeks — 
Held such a delay amounted to violation of 
Art. 22 (5) (Jan) 111 
——Atrt. 22 (5)— Representation by detenu — 
Request for release of detenu supported with 
reasons therefor — Has to be deemed as re- 
presentation (Feb) 431 A 
———Arts. 22 (5), 19 — Preventive detention 
— Procedural safeguards — Breach of — 
Detenu entitled to be released (Feb) 431 B 
——Arts. 22 (5), 226 — Preventive detention 
— Grounds (Feb) 431 C 
——Art. 22 (5) — Conservation of Foreign 
Exchange and Prevention of Smuggling Acti- 
vities Act (1974), S. 3 (3) — Rights of detenu 
- (Feb) 510 
~—Art, 22 (5) — Scope of — Supply of 
documents to. detenu — Necessity of 
: o (Apr) 814 A 
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~—Arts. 22 (5) and 21 — Scope of — Ex- 


pression “effective representation” in Arti- 
cle 22 (5) — Construction of — Rule as to 
l (Apr) 814 B 

——-Art. 22 (5) — Non-supply of documents 
and materials along with detention order — 
Delay of 25 days in disposing of representa- 


‘ tion of detenu — No explanation for the 
same — Continued detention of detenu is 
void (Apr) 814 C 


Art. 22 (5) — Conservation of Foreign 
Exchange and Prevention of Smuggling Acti- 
vities Act (52 of 1974), S. 3 (1) — Detention 





under — Detenu not supplied with ` docu- . 


ments -— Detenu when cannot be said to 
be prevented from making effective representa- 
tion (Jun) 1191 A 
——Art. 22 (5) — National Security Act 
(65 of 1980), S. 8 (1) — Preventive detention 
under Security Act —- Non-Supply of copy 
of document to detenu on which grounds of 
_ detention were based ~~ Detenu is entitled to 
be released (Jul) 1389 
———Art. 22 (5) — Preventive detention — 
Documents upon which grounds of detention 
were based not supplied to detenus — Detenus 
. liable to be acquitted (Sep) 1620 
` ——Arts, 22 (5), 226 —Preventive detention 
— Plea that copies of documents relied on 
by Detaining Authority not supplied to de- 
tenu — High Court is not competent to de- 
termine relevance of those documents — Cr. 
Appn. No. 218 of 1980, D/- 25-11-1980 (Guj), 
` Reversed (Sep). 1621 B 
Art. 22 (5) — Preventive detention — 
Caa — Documents referred in grounds 
noi examined by Detaining Authority nor 
their copies supplied to detenu — Detention 
is illegal — Cr. Appln. No. 218 of 1980, D/- 
25-11-1980 (Guj), Reversed 





———Art, 22 (5) — Preventive detention — 
Representation — Detention ordered by 
‘Home Minister — Representation of detenu 


rejected by Secretary — Detention is void — 
Cr. Appin, No. 218 of 1980, D/- 25-11-1980 
(Guj), Reversed (Sep) 1621 D 
——Art. 22 (5) — Detention order — Non- 


supply of documents and materials pari passu . 


the grounds of. detention — Delay of more 
than a month in disposing of the representa- 
tion — Detenu’s continued detention was 
void : (Oct) 1752 
Art, 22 (5) — Preventive detention — 
Documents and materials forming basis of de- 
tention not supplied along with,order of de- 
tention — Order is void 





` Representation.:— Disposal thereofby De- 


(Sep) 1621 C. 


(Nov) 1909. A ` 
" Art, 22 (5)-— Preventive. detention — 
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taining Authority after more than a month 


after it was sent — No reasonable. explana- 
tion for delay — Detention is void 
(Nov). 1909 B 


—Art, 22 (5) — Non-supply of material 
documents referred to in grounds of deten- 
tion — Detenu prevented from making effec- 
tive representation — Detention, vitiated — 
Fact that detenu was aware of contents of 
documents was immaterial (Noy) 1861 
——Arts. 22 (5), 19 (1) (d) — Preventive de- 
tention — Representation by detenu — Govt. 
instead of itself considering representation 
waiting for opinion of Advisory Board: — 
Unexplained delay in consideration of re- 
presentation of about 24 days — Detention 
is illegal (Dec) 2069 
—Art. 22 (5) — National Security Act 
{65 of 1980), S. 8 — Preventive detention — 
Affording opportunity to detenu to make re- 
presentation — -Requirement of A 
(Dec) 2166 A 
——Art. 22 (5) — Preventive detention — 
Words “and shall afford” in Art. 22 (5) — 
They cast a duty on detaining authority to 
inform detenu of his right to make representa- 
tion to Advisory Board —- Failure to do so 
— Effect of, on detention (Dec) 2166 B 
——Art, 22 (5) — Preventive detention — 


` Duty to supply copies of documents relied on 


— Nature of (Dec) 2166 C 
~——Art. 22 (5) — Order of detention — Past 
conduct — Relevancy of. (Dec) 2166 F 
——Art: 22 (5) (b) — Duty to afford op- 
portunity to deteru of making representation 
— Does not encompass duty to divulge intel- 
ligence reports. or supply copy of history 





sheet -. (Dec) 2166 D 
Art. 25 — See Ibid, Art. 32 
(Dec) 2198 A 


ae 26 — See Ibid, Art. 32 

(Dec) 2198 A 
——Arts. 26 (c), 31 (2) — Acquisition of land 
belonging to and contiguous with samadhi on 
payment of compensation — Survival of 
samadhi is not imperilled nor is there a total 
or substantial annihilation of the religious 
denomination or institution — Held, there is 
no infraction of Art. 26 (c) (Sep) 1576 B 
Art. 31 — See Urban Land (Ceiling and 
Regulation) Act (1976), S. 2 ©. (Jan) 234 
——Art. 31 (2) — See Ibid, Art. 26 (c) 
(Sep) 1576 B 





—— Art. 31-A — See also 
-(1) Constitution (First Amendment) . Act 
(1951), S. 4 an © Qan) 271 A 

(2) Urban. Land (Ceiling and Regulation) 
Act (1976), S20 . (Jan) 234. 
Arti. 231-4 — Validity — It is valid — 
Section’ 4. of Constitution. (First Amendment) 
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‘Act (1951) which introduced Art. 31-A in 
Constitution does not- damage or destroy 
basic structure of Constitution and is valid 
— Rule of stare decisis if can be invoked 
` for upholding validity of Art. 31-A 
; (Jan) 271 B 
——Art. 31-B — See also 
(1) Ibid, Art. 14 (May) 1030 B 
' (2) Urban Land (Ceiling and Regulation) 
Act (1976), S. 2 (£) (Jan) 234 
Art. 31-B and Sch. 9 — Validity of 
Article 31-B — Amendments of 9th Schedule 
whether open to challenge on ground that 
they are beyond the constituent power of 
Parliament (Jan) 271 C 
Art. 31-C — Validity — It does not 
damage any of the basic or essential features 


of Constitution or its basic structure 
(Jan) 271 D 








——Art. 32 — See also 
` (1) Ibid, Art. 21 (Jun) 1068 B 
(2) Criminal P. C. (1974), S. 144 

{Dec) 2198 C 
——Art. 32 — Punjab Cycle Rickshaws’ (Re- 
gulation of Rickshaws) Act (41 of 1975), Pre. 
' - Validity of — Pronouncement on validity 
held was not necessary in view of scheme in- 
corporated in judgment (Jan) 14 
——Art. 
- Bharatiya Soshit Karmachari Sangh (Railway) 
though a non-recognised Association can 
‘maintain writ petition (Jan) 298 A 
Arts. 32 and 226 — Scope of Art. 32 — 
` Distinction between Art. 32 and Art. 226 — 
` Exercise of right under Art. 32 — Violation 
` of fundamental right is sine qua non — Locus 





standi to file proceeding — Questions as to —; 


Determination — Test ` (Jan) 344 A 
Arts, 32, 226 — Independent truck opera- 
tors filing writ petition in respect of im- 





pugned tax — Each one has independent 
cause of action and is liable to pay court-fee 
(Feb) 484 


-—Art, 32 — Writ petition under — Plead- 
ings — Courts should restrict parties to their 
specific writien pleadings (Mar) 588 A 
~——Art. 32 — Writ petition under, in 1976 
challenging validity of appointments made in 
_1975 of certain Airport Officers — Supreme 
Court refused to reopen question i 
(Mar) 597 A 
——ATis. 32, 226 and 22 — Habeas corpus 
— Subsequent petition to challenge preven- 
tive detention on fresh grounds — Not barred 
by constructive res judicata (Apr) 728 A 
Art. 32 — Petition challenging’ admission 
of candidates to Medical Collége — Plea of 
‘ favouritism. on: Account -of ‘relationship: or 





i friéridship "óf selected’ candidate; with- mém-” 


‘bers of Selection Committee — Held, 


32 — Who can apply — Akhil 
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such 
allegations were extremely vague and sketchy 

(May) 1009 C 
——Art. 32 —- Delay — Petition challenging 
admission to Technological Institute of Tex- 
tiles — Writ jurisdiction invoked within twe 
months of impugned admission — Held, that 
the gap represented very reasonable time and 
there was ro delay’ (Jun) 1200 
——Art, 32 —- Delay and laches — Relief — 
Discretion of Court (Aug) 1495 A 
———~Arls, 32, 226, 21, 22 — Constructive res 
judicata — Doctrine not applicable to writ 
proceedings under Art. 32 (Sep) 1621 A 
~——Art. 32 — Petitioner securing relief in 
pursuance of stay granted in another petition 
— Present petition dismissed as infructuous 

- (Oct) 1728 


. ——Art. 32 — Prison torture is not beyond 


reach of Supreme Court (Oct) 1767 
——Art, 32 — Habeas corpus — Procedure 
— “Earlier petition dismissed — Subsequent 
petition virtually seeking review of earlier 
petition — Plea that some similar grounds 
awaiting decision of Constitution Bench and 
therefore the petition be heard with those 
cases — Not allowed as it is open to seek 
review of earlier petition thereafter or to file 
fresh petition — Petitioner also not pressing 
certain plez in earlier petition though peti- 
tioner was aware that other cases on similar 
point are pending before Supreme Court — 
Petition not admitted (Dec) 2084 
~—~-—Arts. 32, 226, 25, 26 — Petitioner re- 


. presenting their community alleging infringe- 


ment of customary rights to perform religious 
rites —- Adjudication of right earlier by com- 
petent Courts claimed — Petition . maintain- 
able (Dec) 2198 A 
——Art. 38 — See Tenancy Laws — U. P. 
Imposition of Ceiling on Land Holdings Act 
{1961), Pre ` (Jul) 1274 G 
——Art. 39 — See 
(i) Sugar Cane (Control) Order (1966), . 
Cl. 8 : : (Apr) 873 A 
{2) Urban Land (Ceiling and Regulation) 
Act (1976), S. 2 (6 (Jan) 234 
@) Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), 
Pre, . Gul) 1274 G 
—-—Art. 39-A — See “hs 
(1) Ibid, Art. 21 (May) 928 A 
(2) Criminal P. C. (1974), S. 110 
(Mar) 674 A 
a Art. 46 — See Ibid, Art. 14 : 
(Jan) 298 B 
--—Arts. 72-and 161 — Government of India 


‘whether has’formulated:any uniform standard- 
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or guidelines by which constitutional power 
under Art. 72 or 161 can be exercised — 
Question one of far-reaching importance — 
Supreme Court directed stay of execution of 
death sentence imposed en other persons until 
disposal of this petition (Dec) 2239 
——Arts, 73, 311 and 14 — Promotion of 
amployee in Defence Forces — Union of 
India can change policy formulated earlier — 
New policy must conform to requirement of 
equality (Aug) 1545 
———-Art. 102 (1) (e) — See Reprcsentation of 
the People Act (1951), S. 100 (1), (d), @ 

(Feb) 547 B 
—~—~Art: 123 — See also Special Bearer 
Bonds (Immunilies and Exemptions) Ordi- 
nance. Act (7 of 1981), Pre (Dec) 2138 C 
——Art, 123 — Ordinance promulgated by 
the President -— Act with similar provisions 
passed by Parliament subsequently giving re 
trospective effect — Anything done or action 
taken under the Ordinance saved by the Act 
— Validity of Ordinance is to be judged 
with reference to provisions of the Act and 
not the Ordinance (Dec) 2138 A 
Arts. 123, 245, 367 (2) — Promulgation 
of Ordinance by the President — Object is 
to enable executive. to meet emergent situa- 
tion — Power under Art. 123 is co-extensive 
with Parliament’s power — President is com- 
petent to issue Ordinance amending or alter- 
ing iax laws ' (Dec) 2138 B 
——-Arts. 129, 215 — Scope of — Power of 
High Court to punish for contempt of itself 
— Ambit of . _ (Apr) 723 A 
——Art. 133 — Civil P. C. (1908), O. 23, R. 3 
— Arbitration award — Appeal to Supreme 
Court — Compromise — Appeal disposed of 
in terms of compromise (Jan) 17 
—-—Art, 133 — Appeal under — Powers of 
Supreme Court — Ambit of , (Jan) 174 (A) 
———Art. 133 — Subject-matter of appeal 
settled — Leave to withdraw appeal sought 
— Appeal dismissed as withdrawn 

(Feb) 482 

——Art. 133'— Appeal by tenant against his 
eviction — Tenant seeking time to vacate — 
Granted (Feb) 521 
——Arts. 133, 136 — Conversion of leave to 
appeal’ to Supreme Court granted by High 
Court into special leave — Decision of High 
Court not containing substantial question of 
law needing determination — Conversion dis- 
allowed (May) 968 B 
Art. 133 — Small Cause Court on te- 
ference of question of evaluation of compa- 
rative hardships, in a case for eviction, while 
recommending allegation of hardship by par- 
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tial eviction taking view that premises be 
divided into two halves considering its loca- 
tion and placement of rooms — Supreme 
‘Court, held, would not reopen finding of fact 
and re-align or re-ailocate © (Jul) 1394 


——Arts. 133, 136 — Allotment of bunga- 
lows to members of Co-operative Society — 
High ‘Court accepting claim of one member 
in preference to another member ‘but not 
vis-a-vis other remaining members — On 
appeal case remanded by Supreme Court for 
determination of priority between appellant 
and other members (Sep) 1631 
——Arts, 133, 136 — Appellant, a driver in 
T. N. State Transport Dept. — Writ petition 
against his dismissal, allowed by single Judge 
— Division Bench in writ appeal thinking 
existence of material to sustain two charges 
— Finding on other charzes, not challenged 
— Supreme Court in appeal finding .no evi- 
dence to sustain the two charges — Decision 


of Division Bench, set aside and that of 
single Fudge restored (Oct) 1707 
——Art. 133 — Finding of fact’ —- Jnter- 


ference by Supreme Court 
——Art. 133 — Exercise 

trial Court — 
Court. 


(Dec) 2085D 
of discretion by 
AInterference by appellate 
(1966) 70 Cal WN 199, Reversed 

(Dec) 2085 G 
——Art. 133 (1) (a), (b) — Market price of 
acquired land determined ‘by High Court at 
the rate of Rs. 12/- per sq. yard keeping in 
view various valid and relevant considerations 
pertinent fo land valuation — No inter- 
ference by Supreme Court (Aug) 1482 A 
——Art. 133 (1) (a), (6) — Interest on mar. 
ket price of acquired ‘land awarded at rate 
of 6% from date of acquisition to -one ap- 
pellant and at rate of 5% to another appel- 
lant — No justification for disparity — 
Award. modified and interest at rate of 6% 
granted to another <ppellant also 
f _ (Aug) 1482 B 
——Art. 133 (1) (a) and (¢) — ‘Leave to 
appeal to Supreme ‘Court — Certificate not 
specifying substantial question of law ‘nor 
giving reasons for grant of certificate — Tt 
is liable to be revoked (May) 968 A 
——Art, 134 — Appeal against acquittal — 
Two accused — Both acquitted by High 
Court — Death of main accused —~ Appeal 
against him abates — Appeal against other 
accused who was mere abettor, becomes in- 


fructuous - (Sep) 1571 
——Art. 136 — See also 

(1) Ibid, Art. 133 (May) 968 B; 

eae (Oct) 1707; (Sep) 1631 

(2) Ibid, Art. 226 (May) 960 
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(3) Civil P. C. (1908), O. 39, R. 1 


(Aug) 7426: 


(4). Criminal P. C. (1974), S. 197 (2). 
(Apr) 8C6 B 
(5) Income-tax Act (1961), S.-,11 
(Aung) 1462 A 
(© Industrial Disputes. Act (1947), S., 17-A. 
(4). (Oct) 1685 A 
(7) Sch. 3, Item 2 Gun) 1088 C 
(8) Penal Code (1860), S. 499, Expln. 9 
(Aug) 1514 A 
——Art. 136 — Specia leave in criminal 
cases — Concurrent findings of fact accuire 
a deterrent sanctity — Leave should not 
ordinarily be granted (Jan) 96 A 
——Art, 136 — Criminal P. C. (1974), 5ec- 
tion 340 — High Court directing appellant's. 
prosecutiom under S$. 340 — Held, it was 
not a fit. case where Supreme Court should: 
interfere: with order of High Court 
(Fan): 164 
-——-Arťt 136 — Special leave to appeal — 
Litigious. mentality on the. part of public: 
corporations deprecated Gan) 172 (hy 


———ATË 136 — Pendency’ of appeal before 
Supreme Court — Subsequent events rerder- 
ing the litigation wholly infructuous — 
Court refused: to: adjudicate. the. issues. 

Gan) 174 (2): 
~~~ Art, 136 — Appeal to Supreme: Court 
— Time granted to tenant tœ vacate premises: 
subject. to certain conditions: (Jam) 174 (3) 
~——-Art, 136 — Appeal against. acquittal — 
Food adulteration case — Sentence 

(Jan). 175 B: 
Art. 136 — Appeal by special leave. — 


Criminal case — Finding of fact — Jeter- 
ference: by Supreme Court (Feb) 451 
——Art. 136 — Appeal against conviction 
~~ Absence: of any error of law — Ccurts 
below accepting prosecution case — Re- 


covery of money from person of appelant 
— Conviction. and sentence, not interfered: 
with (Feb): 460: 
Art. 136 — Spesial leave. in criminal 
causes — Concurrent findings of fact — 
Leave should! not ordinarily be granted! 
(Feb) 559: A 
——mATt 136 — Appeal by special leave — 
Criminal case -— Trinh -protracting for 20 
Yeurs — High Court quashing proceedings: 
-— Supreme Cerat refused to infcefere 
(Man) 641 
against conviction 





——Art. £36 — Appeal 
under S. 307 s/w S. 149, I P. C Fight 
tetweem two factions i» village — As per 
en important eye-witness. appellant entering. 
arena only after deceased: was fatally assault- 
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ed by some other accused — Appellant 
acquitted of the charge {Mar) 650 
Art. 136 — Murder case -—- Essential 





details. of prosecution case, not disbelieved 
— Participation of eppellants ‘in’ assauli, 
proved beyond reasoneble doubt — Convic- 
tion confirmed by High Court in a well rea- 
soned judgment — Cass, not a fit one for 
interference. under Art. 136 (Mar) 651 , 


—Art. 136 — Appeal against conviction 
under S. 5 (1) (d) read with S. 5 (2) of the 
Prevention of Corruption Act — Sentence — 
Peculiar circumstances. of the case — Send- 
ing of appellant to jail considered not ne- 
cessary — Although conviction upheld sen- 
tence of 6 months’ R. E, reduced io period 
already served — Fine of Rs. 500/-, remitted 

(Mar) 652 


——Arst. 136 — Appeal against conviction 


_under S. $ (2) of the Prevention of Corrup- 


tion Act and Ss. 477-A and 109 of Penal 
Code — Appellants suffering ordeal of cri- 
minal trial since 1963 — One year R. L 
substituted for two years’ R. I. (Apr) 721 B 
—Art. 136 — High Court in writ petition 
setting aside selection made by State Public 
Service Commission and directing it to hold 
selection afresh affer giving opportunity to_ 
all candidates of being heard at persona. 
interviews —- Order held was proper and no 
interference was necessary (Apr) 862 
— Art. [36 — Interference with finding of 
Tribunal — Correctior. of birth date in ser- 
vice register — Order of Tribunal refusing 
prayer held was proper and no interference 
was necessary (Apr) 864 
Arts. 136 and 311 — Premature retire- 
ment under R. 25 (2). (c) (i) of Punjab Teh- 
sildar Rules, 1932 — High Court setting aside 
order on ground that Commissioner in retir- 
ing, respoadent did not apply his mind but 
acted. at behest of Government — Order 
Not proved. to be erroneous by producing 
refevant Rules — Further circumstance that 
respondent would have retired some years 
back — Held) relief could not be granted 
under Art. 136 {Apr) 865 
——Art 136 — New plea — Mixed question 
of law and fact cannot be raiséd for first 
time in appeal. (Apr) 866 A 
Art. 136 — Criminal appeal — Concur- 
rent findings. of fact — Interference by 
Supreme Court (May) 911 B 
Art, {36 — Appeal against conviction - 
of six accused persons -— In respect of one 
accused, prosecution evidence insulficient for 
convicting, him: — Acquitted —— Conviction 
against rest muintained (May) 925 B 
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~—-Art, 136 — Appeal against Jenti = 


Offence under Prevention of Corruption Act 


(2 of 1947), S. 5 (2) — Conflicting and con- 
tradictory evidence —- Acquittal of accused 


by High Court — Case, held, not fit for 
interference (May) 1008 
~—Art.. 136 — New plea — Validity of 


service rules challenged in writ petition — 
High Court declaring rules ultra vires — 
New plea in appeal that ‘parties that would 
be affected by the decision not impleaded in 
‘petition. cannot be allowed (May) 1041 B 
——Art. 136 — Appeal by special leave — 
New plea —— Concurrent finding that tenant 
is defaulter — High Court mentioning in its 
judgment that this finding was not question- 
ed before it by tenant — Held, normally 
Supreme Court will accept what High Court 
gtates in its judgment. A. F. A. D. No. 204 
of 1976 (R), D/- 5-10-1977 (Pat at Ranchi), 
Reversed 
——Arts. 136 and 22 — Preventive deten- 
tion — Plea in special appeal that detention 
was illegal as Government did not decide 
representation made by him within reason- 
able time, —— Maintainability (Jun) 1126 A 
——Art. 136 — Appeal by special leave — 
Finding of High Court not perverse nop 
against materials ‚on record — Supreme 
Court will not interfere (Jun) 1158 A 
-—Art. 136 — Appeal by special leave — 
High Court referring back appeal by dismiss- 
ed employee of a college to District In: 
spector for fresh consideration — Pleas open 
to Managing Committee, (Jun) 1158 B 
——Art. 136 — Appeal by special leave — 
Abuse of process of, Supreme Court — When 
amounts to i (Jun) 1172 
—Art. 136 — Appeal by. special leave — 
Interim orders passed by High Court — 
Supreme Court will not ordinarily interfere 

, (Jul) 1201 
——Art. 136 — New plea - — Complaint of 
offence under Copyright Act. filed before 
Magistrate — Plea taken that Magistrate had 
no territorial jurisdiction — New plea raised 
for first time in special leave petition that 
complainant has no copyright cannot be 
allowed (Jul) 1234 
—_Art. 136 — Industrial Disputes Act 
(14 of 1947), S. 15 and Sch, H, Item 1 =~ 
Termination of service of workman — Ter- 
mination not during probation —- Finding of 
Labour Court to the contrary — Gross error 
apparent on face of record — Supreme Court 
would interfere to avoid mis-carriage of jus- 
tice (Jul) 1253 A 


Art. 136 — Appeal by -special leave — . 


Criminal ‘matter — Sentence ` (Jul) 1384 


(Jun) 1113 E 


‘fairness of equity — 
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——Art. 136 — Appeal -by special leave in 
criminal. matter — State not preferring ap~ 
peal against quantum of punishment — ` 
Supréme Court will not interfere with quan- 
tum 


(Jul) 1385 B 
——Art. 136 — Appeal by special leave in- 
criminal matter — Interference — Question 


relating to appreciation of évidence — 
Supreme Court will not interfere 

(Jul) 1385 C 
——Art. 136 — Appeal’ by special leave — 
Finding of facts — Interference 

Gul) 1390 C 


-——~Art. 136 — Appeal against acquittal — 
Interference by Supreme Court in appeal by 


special leave (Aug) 1442 B 
———Art. 136 — Special leave petition — 
Maintainability (Aug) 1549 
——Art. 136 — Special leave petition — 


Question as to what is integral to or a ne- 
cessary part of ‘Samadhi’ and, thus, immune 
from acquisition — It is a question of fact 
— Supreme Court under Art. 136 cannot be 
lured into considering such a question of” 
fact (Sep) 1576 A 


——Art. 136. — Special leave petition — 
Acquisition of land — Objection raised by’ 
person that part of such land lies beyond 
municipal limits — No foundation laid for 
contention — As it bears purely on fact, 
question cannot be adjudicated by Supreme- 
Court under Art. 136 (Sep) 1576 C` 


——Art. 136 — Appeal against conviction 
for accepting bribe — Concurrent findings 
of Courts — Some discrepancies in evidence 
brought to notice of Supreme Court — 
Held that there was no reason factual or 
legal such as might persuade the Supreme 
Court to interfere with the appraisal of evi- 
dence under Art. 136 (Sep) 1625 


——Art, 136 — Petition for special leave — 
Mitigating harshness of Jaw blended with - 
Directions for —- 


Issuance of — Illustration (Sep) 1633- 


-——Art. 136 -— Interference by Supreme. . 


Court in appeal by special leave ` (Sep) 1635 


——Arts. 136, 14 — Special leave. 
— Discrimination — Interference . (Sep) 1636 
——Art, 136 -—- New plea — Not taken in 
writ petition before High Court — Not even 
mentioned in special leave petition — Plea 
requiring enquiry by Supreme Court — Plea 
not allowed to be raised in appeal : 
(Sep) 1673:. 


3 ——Art, 136 — Appeal against acquittal — 


High Court, in appeal against’ ~ Gonviction,: 


petition « 
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acquitting accused for offerices under S. 120, 
L P. C. rjw Section 135 Customs Act and 
R. 126 P (2) (ii) and (iv) of Defence of India 
Rules -— Explanations fancied by H-gh 
Court, wholly unreasonable — Miscarriage 
of justice — Judgment of High Ccurt must 
be interfered with. Cr. A. No. 1549 of 1971, 
Dj- 20-2-1974 (Bom), Reversed 

(Sep) 1672 .B 


— Art, 136 — Criminal appeal before 
High -Court — Adjournment to counsel of 
accused not granted — Effect (Oct) 1598 


——<Arts, 136, 226 — Appeal arising out of 
dismissal of writ petition against order of 
Dy. Director (Consolidation) in revision — 
Question in regard to certain khatas, not 
properly considered — Orders of High Ceurt, 
and Dy. Director set aside — Case remand-' 
ed to Dy. Director (Oct) 1709 
—Art. 136-—- Appeal by special leave — 
Finding of fact — Binding nature of 
(Oct) 1711 A 
——art. 136 — Special leave — Grant of — 
Matter involved, decided previously by 4 
Judges of Supreme Court — Another dci- 
sion of 3 Judges even assuming to be on 
point in dispute and discordant to decision 
of 4 Judges, cannot be taken into acccunt 
— ‘Bench of two Judges hearing leave geti- 
tion ‘being bound by former, cannot grant 
ledve. (Precedents) ‘ (Nov) 1956 
——Art. 136 ——: Appeal to Supreme Court 
= Interference with exercise of discretion 
(Nov) 2008 (2) 
——Art. 136 — Finding of fact — High 
Court setting aside finding of trial Court 
which was an inference of fact — Beyonc its 
jurisdiction — Finding of trial Court restor~ 
ed. (Nov) 2010 (1) 
—— Arts. 136 and 226 — Executive o-dep 
challenged in writ petition — Plea of viola- 
tion of ordinance of University not raised 
in petition — No definite finding given by 
High Court — Plea not open to be urged 
before Supreme Court the same not being 
question of pure law (Dec) 2045 B 
— Art, 136 — Appeal against ecquitta. — 
Murder case — - Heifous nature of offence 
— High Court making’ computerised ap- 
proach ‘without giving any allowance to 
hunian factor — Judgment of ‘High Court 
slipshod- — High Court shirking its dutr to 
decide appeal in. accordance with 


Case remanded to High Court for .fresh 
hearing. and disposal (Dec) 2073 A 
— Art. 136 — Appéal against conviction 


— Robbery case — Case of acquitted acrus- 
ed could not be.segregated from that of 
convicted accused: = “Inconsistency in oedi- 





law. —- 
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cal evidence and ocular evidence — Story 
of arrest of convicted accused and recovery 
from him, not above board — Held, case 
against appellant (convicted accused) also 
not proved beyond doubt (Dec) 2074. B 


——Art. 136 — Special leave — Grant of 





— New plea (Dec) 2176 

Art. 136 -— Special leave appeal — 
Question of fact — Detention — High 
Court’s finding that documents enumerated 


in the document containing “grounds”, were 
not supplied to detenu — It being finding of 
fact cannot be interfered (Dec) 2238 
——Art. 141 — See Ibid, Art. 31-A 

(Jan) 271 B 


——Aris. 148 (5), 149, 151 and 309, Proviso 
— Indian Audit and Accounts Department 
(Subordinate Accounts Service and Railway ` 
Audit Service) Service Rules (1974), R. 7 — 
Powers conferred on the President under 
Arts. 148 (5) and 309, Proviso — Distinction 
between (Apr) 783 A 


——Art. 148 (5).— Rules framed under — 
Indian Audit and Accounts Department 
(Subordinate Accounts Service and Railway 
Audit Service) Service Rules (1974), R. 1 (2) 
— Rules cannot have retrospective operation 
— Hence R. 1 (2) is ultra vires (Apr) 783 B 
——Art. 149 — See Ibid, Art. 148 (5) ; 
. (Apr) 783-A° 
——Art, 151 — See Ibid, Art. 148 (5) 
_ (Apr) 783 Av 
pA Neuse Ibid, Art. 72 (Dec) 2239 


—Art, 162 — See also : 
(1) Ibid, Art. 14 (Dec) 2030 G 
(2) Essential Commodities Act (1955), Sec- 

tion 3 (Nov) 2001 A 
(3) Medical Council Act (1956), S. 19 
(Dec) 2045 A 


——Arts. 162, 245 and ‘Sch. 7, List IJ, 
Entry 33 (b) — M. P. Foodstuffs (Civil Sup- 
ply Distribution) Scheme (1981) made on 
20-3-1981 — Scheme held was not made 
pursuant to delegation of delegated powers. 

. (Dec) 2030 E 


EA, 162 — M. P. Foodstuffs (Civil Sup- 
ply Distribution) Scheme (1981), CL 2 — 
Allotment of fair price shops — Preference 
to be given to Co-operative Societies — 
Expression “Co-operative Society”, means 
only “a consumers co-operative society” and 
no other . (Dec) 2030 F 


— Art. 166 — See Public Safety — Con- 


servation of Foreign Exchange and Preven- , 


tion of ee Activities Act (1974), S. 3- 
; _ Sep) 1641.B 


x 
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——Art. 166 — See Public Safety — Con- 
servation of Foreign Exchange, and Preven- 
tion of Smuggling Activities Act (1974), Sec- 
tion’ 3 (1) (Oct) 1753 
~——-Art, 215 — See Ibid, Art. 129 


E aa (Apr) 723 A 
—-—ATrt. 226 — See also 

(1) Ibid, Art. 21 (Jun) 106 

(2) Ibid; Art. 22 (5) (Feb) 431 C; 


. (Sep) 1621 B; 
(3) Ibid, Art. 32 (Jan) 344 A; 
f (Feb) 484; (Apr) 728 A 
(Sep) 1621 A; (Dec) 2198 A 
(4) Ibid, Art. 136 (Oct) 1709; 
i ‘(Dec) 2045 B 
(May) 947 A 
{Apr} 858 A. B; 
(Sep) 1577; (Sep) 1653 
(7) munication Act (1940), S. 8 
{Feb) 479 B 
(8) Avete Research Centre (Technical) 
Services Rules (1976), Pre. 
(Aug) 1495 H 
(9) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 F 
(10) Contempt of. Courts Act (1971), S. 2 


(5) Ibid, Art. 309 
(6) Ibid, Art. 311 


(May) 1026 
(11) Criminal P, C. (1974), S. 144 — 
; (Dec) 2198 C 
(12) Defence of India Act (1962), S. 29 
(Nov) 1957 B 
(13) Education — Bihar Non-Government 


Elementary Schools (Taking Over of 
” Control) Act (1976), S. 3 

(Dec) 2071 

(14) Education — Tamil Nadu Private 
Colleges (Regulation) Act (1976), Sec- 

tion 39 (2), Cl. (1) {Apr) 789 C 

(15) Essential Commodities Act (1955), Sec- 
tion 3 (Dec) 2030 D 

(16) Income-tax Act (1961), S. 226 (3) @), 
(vi), (x) (Sep) 1585 B 

(17) Indian Police Service (Appointment by 
Promotion) Regulations (1955), Regu- 


lation 5 €5). (Nov) 1915 

(18) Industries (Development and Regula- 
tion) Act (1951), S; 18-AA 

(Apr) 818 

(19) Industrial Disputes: Act- (1947), S. 17-A 

(4). . (Oct) 1685 A 

(20) Land Acquisition. Act (1894), S. 3 (b) 

(Apr) 866 C 

(21) Municipalities — Punjab Municipal 

Aci (1911), S. 238 (1) (Jan) 136 A 


' (22) Sugar Cane (Control) Order (1966), 

cl. 8 (Apr) 873 E 
——Art. 226. -— Coal Mines (Nationalisation) 
Act (26 of 1973), S. -2 (b) (vi), (vii) and (Gi) 


` — Dispute whether 
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a particular property 
vests or not is a civil dispute — Must be 
tesolved by a suit Gan) 124 A 
——Art. 226 — Merely because facts are 
admitted it does not follow that natural jus- 
tice need not be observed. Judgment in 
Civil Writ No. 404 of 1980, Dj/- 9-5-1980, 
Delhi H. C., Reversed Gan) 136 B 


——Art. 226 — Tamil Nadu Private Colleges 
(Regulation) Act {19 of 1976), S. 20.— Re- 
signation of lecturer of college — Finding 
of Government in appeal under S. 20 that 
resignation was not voluntary — Interference 
by High Court in writ petition with finding 
is illegal. W. P. No.:16 of 1979, DJ- 11-10- 
1979 (Mad), Reversed (Apr) 789 A 
-—Art. 226 — Award of Labour Court 
granting reinstatement and compensation — 
Single Judge in writ petition setting aside 
award — Omission to consider material 
facts — Award of Labour Court restored. 
(1980) 2 Lab LN 126 (Punj), Reversed 
(May) 946 
——Arts. 226 and 136 — Special leave peti- 
tion under Art. 136 withdrawn unconditional- 
ly — Writ petition filed under Art. 226 sub- 
sequently — Dismissal of writ petition on 
ground of withdrawal of special leave peti- 
tion is illegal — It does not amount to res 
judicata. (1974) 76 Bom LR 225, Reversed 
(May) 960 
——Art. 226 — Delay and laches .— Çon- 
solidation scheme framed in 1964 not chal- 
lenged till Oct., 1968 — Other landholders 
who were likely to be affected if scheme was 
disturbed not impleaded — Held dismissal] 
of writ petition in limine was justified 
(May) 1006 
Arts. 226, 19 — “ Incorporate body — 
Locus standi to. file writ petition 
Gul) 1368 A 
——Art. 226 — Writ jurisdiction — Con- 
tractual right — Right flowing from a con- 
tract of lease — Breach of statutory . provi 
tion not proved — Right cannot be enfore- 
ed in writ petition. (Assam Land and 
Revenue and Local Rates Regulations, R, 37). 
Civil Rule No. 56 of 1967, Dj- 10-9-1968 
{Assam), Reversed Gul) 1368 B 
——Art. 226 — Licence to sell liquor — 
Still-head duty payable by licences ‘undew 
contracts accepted by him — Demand for — 
Opportunity of being ‘heard to licencee — 
Not necessary. L. P. A., Dj- 29-8-1969 
(Punj & Har) (affirming C. W. P. Nos. 2034 
and 2035 of 1966, D/- 9-5-1967), Reversed 
Gul) 1374 A 
——Art.. 226 — Date of birth of employes 
altered by employer after accepting it — 
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mployce not given opportunity of hearing 
~ Order correcting birth date and retiring 
nployee on that basis is liable to be set 
side in view of principles of natural justics 
{Aug) 1481 
——Art. 226 — Procedure — 
dustrial Court that certain workmen ia 
sasonal factory enjoy permanent status — 
Vrit petition — Dismissal in limine held 
ot proper. Order dated 26-9-1977 of Gu. 
i C., Reversed (Sep) 164) 
—Art. 226 — Writ — Expungement cf 
dverse remarks in confidential petition — 
ocus standi, — Promotion — Expungemert 
f adverse remark in confidential report cf 
i — B’s chances of promotion affected — 
le can challenge expungement (Sep) 1655 
—--Arts, 226, 14 — Sale of right to extract 
unor mineral —- Proper mode (Oct) 1722 


—~Art, 226 — Writ petition allowed —~ 
ippeal against — Request therein by peti- 
oner that he would like to. withdraw writ 
etition in order to avoid public inconve- 
ience — High Court, held, was not justified 
1 not considering withdrawal application 
(Oct) 1725 
——Arts. 226 and 227 — Principles of nata- 
al justice — Cancellation of drug licences 
without affording proper opportunity to 
cence holders —- Order confirmed in appeal 
elying upon additional materials not fur- 
ished to licence holders — Both ordecs 
uashed being violative of principles of nata- 
al justice — Case remanded (Oct) 17£8 


——Art. 226 — Writ petition — Procedure ` 


(Oct) 17€5 
——Arts, 226, 227 — Direction of Labour 
‘ourt challenged in writ petition — Plea 
hallenging jurisdiction of Labour Cou-:t 
aised for first time in writ petition — Heid 
he High Court ought not to have entertaim- 
d such plea in view of facts of the case — 
industrial Disputes Act (1947), S. 33-C (2); 
disc. Petn. No. 280 of 1970 (Madh Pra), 
teversed (Nov) 18€2 





wle that guilt must be proved beyond rex- 
mable doubt — Not applicable —` High 
‘ourt’s power under Ari. 226. Spl Cr. A. 
fo. 186 of 1979, D/- 16-1-1980 (Guj), Re 


erse (Nov: 2005 B 
—Art. 226 — Bias — Constitution of 
Yepartmental Selection Board for recone- 
tending promotion — Minimum number øf 


embers required to form Board not pre- 
xibed — Appeal filed by petitioner against 
vo members of Board, pending in Supreme 
‘ourt — Petition for restraining such ment- 


Finding by - 
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bers from taking part in proceedings of 

Board can be zllowed -— Proceedings of 

Board would not be invalidated merely be- 

cause of deleticn of such members 

——Art. 227 — See (Nov) 2009 (3) 
(1) Ibid, Art, 226 (Oci) 1758; 


(Nov) 1862 
(2) Contempt of Courts Act (1971), Sec- 
tion 10 (Apr; 723 B 


——Arts. 233, 21 — Appointment of Sessions 


Judge subsequently declared as invalid on 
ground that his appointment was in ‘ viola- 
tion of Art. 233 — Judgments pronounced 


by him prior to such declaration are not 
void — De facto doctrine applies and it 
faves such acts (Aug) 1473 
—Art. 235 — See 
(1} Ibid, Art, 309 (Mar) 561 A, D 
(2) Punjab Superior Judicial Service Rules 
(1963), R. 12 (Mar) 561 B, C 
— Art. 240 — See Ibid, Art. 1 (Nov) 1946 
— Art, 245 — See 
(1) Ibid, Art. 14 
(2) Ibid, Art. 123 (Dec) 2138 B 
(3) Ibid, Art. 162 (Dec) 2030 E 
(4) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 D 
(5) Aviation Research Centre (Technical) 
Services Rules (1976), R. 8, Sch. I 


(Oct) 1829 J 


oe ` (Aug) 1495 G 


(6) Defence of India Act (1962), S. 29 (1) 
(Nov) 1957 
(7) Electricity (Supply) Act (1948), Sec- 
tion 79 (c) and (k) (Oct) 1708 
(8) Indian Audit and Accounts Depart- 
tment (Subordinate Accounts Service 
and Railway Audit -Service) Service 
Rules (1974), R. 7 (2) © (Apr) 783 C 
(9) Kerala Essential Articles Control, (Teme 
porary Powers) Act (1962), S. 2 (a) 
(Aug) 1485 
(10) Maharashtra Agricultural Produce 
Marketing (Regulation) Act ~(1964), 
S. 4 (Jun) 1127 A 
(11) Sugar Cane (Control) Order (1966), 
: Cl. 8 (Apr) 873 B 
(12) Tamil Nedu Minor Mineral- Concese 
‘sion Rulzs (1959), R. 8-C 
(Mary 711 A . 
——Art. 246 — See also 
(1) Prize Chits and Money Circulating 
Schemes (Banning) Act (1978), Pre. 
(Feb) 504 C 


(2) Tamil Nadu Minor Mineral Conces- mee 


sion Rules (1959), R. 8-C 
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———Art. 246, Sch. 7, List 2, Entries 8, ` $1; 
Sch. 7, List 1, Entry 84 — Kerala Abkari 
Act (1 of 1077), Ss. 12-A, 12-B, 14 (e) and 
(£), 68-A — Kerala Rectified Spirit Rules 
` (1972), Rr. 16, 13 — Enactment of Medi- 
sinal and Toilet ‘Preparations (Excise Duties) 
Act (1955) by Parliament under Sch. 7, 
List 1, Entry 84 or framing of rules under 
Section 19 thereof — State Legislature nat 
prevented from making legislation under 
Sch. 7, List IJ, Entries 8 and 51 — Abkari 
Act is relatable to States power to make law 
under Sch 7, List 2, Entry 8 (Noy) 1863 A 


~——Art. 246, Sch. 7, List 2, Entries 8, 24; 
Sch. 7, List 1, Entry 52 — Kerala Abkari 
Act (1 of 1077), Ss. 12-A, 12-B, 14 (e) and 
(£), 68-A — Kerala Rectified Spirit Rules 
(1972), Rr. 13, 16 — Requisite declaration 
in S. 2 of Industries (Development and Re~- 
gulations) Act (1951) that “drugs and phar- 
maceuticals” to be scheduled - industry — 
State Legislature, still competent to legislate 
— Abkari Act in pith and substance, not a 


legislation under Entry 24 of List 2 — 
Question of incompetency of Legislature 
does not arise (Nov) 1863 C 


~—Art. 246, Sch. 7, List 2, Entries 8, 51 (a) 
~~ Kerala Abkari Act (1 of 1077), S. 14 (e) 
(as introduced in 1967) — Kerala Rectified 
Spirit Rules (1972), R. 16 (4) — Levy of 
supervisory charges.— Not constitutionally 
impermissible. (Medicinal and Toilet Pre- 
parations (Excise Duties)-Act (1955), S. 19 
— Rules framed under R.45) (Nov) 1863 D 


——Ari. 254 — See Haryana Children Act 
(14 of 1974), S. 2°(d) (Dec) 2037 


~——Art. 265 — See also | 


(1) Payment of Bonus Act (1965), S. 32 (iv) 
(May) 951 A 


(2) Punjab Excise Act (1914), S. 34 
(Jul) 1374 B 
Art. 265 — Imposition of tax of com- 
pensatory and regulatory nature — Expen- 
diture in connection with National High- 
ways incurred by facilitating transport of 
goods and passengers e.g. lighting, traffic 


control, amenities for passengers etc. etc. — 


Held, imposition was justified (May) 1035 


.——Arts. 265, 266 — Fees.and tax — Dis- 
tinction — Element of quid pro quo stricto 
sensu — Not always sine qua non of fee— 
Kerala Abkari Act (1 of 1077), S. 14 — 
Kerala Rectified Spirit Rules (1972), R. 16 
— Levy of charges under — Held, to be 
: simply a fee, . (Noy) 1863 E 


Ari; 266. - — See Ibid, ‘Art. 265:- 
(Nov) 1863 E 


„Rule of law 
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——Art. 298 — See Tamil Nadu Minor 
Mineral Concession Rules (1959), R. 8-C 


(Mar) -711 B 
——Art. 299 — Obligation arising out of 
contract — Duty of Central Government — 


(Oct) 1681 B 
——Art. 301 — See also Tamil Nadu Minor 
Mineral Concession Rules (1959), R. 8-C 

(Mar) 711 D 


——Art. 301 — Haryana Passengers and 
Goods Taxation Aci (16 of 1952), S: 3 (3) 
— Validity — Not invalid (Apr) 774 B 


——Arts. 301, 394 — Kerala Abkari Act 
(1 of 1077), S. 12-A (as introduced in 1967) 
— Section does not have the effect of ab- 
tidgment on freedom of inter-State trade 
and commerce — Bill reserved for assent of 


President — I: is, therefore, protected by 
Art. 304 (b) (Nov) 1863 G 
—Art. 302 — See Tamil Nadu Minor 


Mineral Concession Rules (1959), R, 8-C ` 
(Mar) 711 D 


— Art. 303 — See Tamil Nadu Minos 
Mineral Concession Rules (1959), R. 8-C 
(Mar) 711 D 
— Art. 304 — See Ibid, Ari. 301 
(Nov) 1863 G 


— Art. 304 (a), (b) — Karnataka Tax on 
Entry of Goods into Local Areas for Con- 
sumption, Use or Sale therein Act (27 of 
1979) — Preamble — Validity — Does not 
violate Art. 304 a) (Feb) 463 C 
— Arts. 304 (b), 301 — Karnataka Tax on 
Entry of Goods into Local Areas for Con- 
sumption, Use or Sale therein Act (27 of 
1979) — Preamble — Validity — Is valid 
l (Feb) 463 D 
——Art. 309 — See also : 
(1) Ibid, Art. 14 (Aug) 1495 B 
(2) Aviation Research Centre (Technical) 
Services Rules (1976), Pre. 
(Aug) 1495 H 
Research Centre (Technical) 
Rules (1976), R. 6 (2) 
. (Aug) 1495 D 
{4) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (6) 

: (Aug) 1495 J 
Research Centre (Technical) 
Rules (1976), R.7 í 

(Aug) 1495 E 

Research Centre (Technical) 
Rules (1976), R. 8, Sch. H 

(Aug) 1495 G 

(7) Punjab Superior Judicial Service Rules 

(1963), R. 12 i (Mar), 1 B 

——Arts.-309 -and 14 — Indian Posts., and 

:Pelegraphs (Clerks: in Savings Bank Control 

and Internal Check ..Organisation).- -Recruits. 


(3) Aviation 
Services 


(5) Aviation 
Services 


(6). Aviation 
Services 
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ment Rules- (1969), Sch., Col. 10 — Letter 
of Director General of Posts and Telegraphs 
No. 56/4/65-SPB-1, DJ- 29-5-65 and letter 
dated 16-5-1975 — Directions in letters pre- 


scribing promotional opportunities — Arbi- . 


trary and unreasonable. W. P. No. 3935 of 
1975, D/- 18-11-1976 (Andh Pra) and W. P. 
No. 3796 of 1975, Dj- 24-11-1976 (Mad), 
Overruled (Feb) 411 A 
——Arts. 309, 14 — Indian Posts and Tele- 
graphs (Clerks in Savings Bank Control and 
Internal Check Organisation) Recruitment 
Rules (1969), R. 4, Sch., Col. 10, Item 3 — 
Provision in Item 3 prescribing eligibility for 
promotion for U. D. Cs. — Not unreasonable 
or arbitrary (Feb) 411 B 
——Arts. 309, 235 — Officers in State Judi- 
ciary Service — Seniority — Power to frame 
rules is vested in Governor — High Court’s 
power is to determine seniority by applying 
the Rules (Mar) 561 A 
——Arts. 309, 235 — Rules relating to State 
Judiciary Service — Framing of — Necessity 
of consultation with High Court by Stale 
Government recommended — Frequent ams 
endment deprecated (Mar) 561 D 
——Art, 309 — Central Secretariat Service 
Rules, R. 12 (2a) — Central Secretariat Ser- 
vice Grade I (Limited Departmental Compe- 
titive Examination for filling the vacancies 
reserved for Scheduled Castes and Scheduled 
Tribes) Regulations (1979) — Personnel and 
Administrative Reforms Office Memorandum 
No. 10/41/73-Estt. (SCT), D/- - 20-7-1974, 
para 2 (v) — Sub-rule (2a) of R. 12 of the 
Rules and 1979 Regulations providing for 
limited departmental examination for deter- 
mining eligibility of members of Schedued 
Castes and Scheduled Tribes are. not invalid 
— De-reservation of vacancies meant for 
such members cannot be resorted to unless 
it is not reasonably possible to fill them 

` (Mar) 588 B 
——Art. 309 — Central Secretariat Service 


Rules, R. 12 (Qa) — Rule would operate in. 


relation to vacancies to be filled in earliey 
year also (Mar) 588 D 


~—Art. 309 — Central Secretariat Service | 


Grade I (Limited Departmental Competitive 
Examination for filling the vacancies reserv- 
ed for Scheduled Castes and Scheduled 
Tribes) Regulations (1979), Regn. 2 (a) — 
Relaxed eligibility criteric in the Regulations 
for Government servants belonging to 
Scheduled Castes and Scheduled Tribes — 
Not open to challenge (Mar) 588 E 
~-—Arts. 309, 226 — Army Instruction 
9/5/62, D/- 24-11-1962 — Instruction has 
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statutory status and governs Emergency Com- 
missioned Officers (May) 947 A 
——Art. 309 — Army Instruction 9/5/62, 
D/- 24-11-1962, Para 17 — Conditions of 
service including those relating to termina- 
tion of service of Emergency Commissioned 
Officers — Are same as those that relate to 
Regular Commissioned Officers 
i (May) 947 B 
——Arts. 309, 311 — Army Rules (1964), 
Rr. 15 and 15A — Discharge by Chief of 
Staff of Emergency Commissioned Officer 
on ground of physical disability resulting 
from injury suffered in war — Procedure 
under R. 15 or R. 15A not followed — Dis- 
charge is invalid (May) 947 C 
——Art. 309 — Reduction in chances of 
promotion —- Not a change in conditions of 
service (Nov) 1990 C 
—Art. 309, Proviso — See also 
(1) Ibid, Art. 14 (Oct) 1777 
(2) Ibid, Art. 148 (5) (Apr) 783 A 
(3) Uttar Pradesh Promotion by Selection 
in Cotsultation with Public Service 
Commission (Procedure) Rules (1970), 
R. 7-A (May) 1041 A 
—Art. 309, Proviso — Andhra Pradesh 
Revised Scales of Pay Rules (1969), R. 5 (2) 
— Power to withhold Selection Grade Pay 
Scales — Earlier U. O. Note No. 808/PC/ 
69/-I, D/- 26-7-1969 struck down by High 
Court as unconstitutional — Effect 
(Jun) 1099 
——Art. 309, Proviso — All India Services 
(Conditions of Service Residuary Matters) 
Rules (1960), R. 2 (b) — IPS (Pay) Rules 
(1954), R. 9 6), Proviso — Prayer for grant 
of deputation allowance — Deputation of 
IPS Officer — IPS Officer allowed to get 
deputation allowance under R. 2 (b) ir 
absence of any provision for such allowance 


under IPS (Pay) Rules (1954). Civil Writ 
-Petn. No.. 1034/72, D/- 30-3-1972 (Punj & 
Har), Reversed (Aug) 1540 


-—— Art, 309, Proviso — Rules framed under 
— Cannot be modified by an executive order 
(Nov) 1990 B 


——Art. 309, Proviso — Kerala G. O. Ms. 
101/79/PWD & E, Dj/- 27-9-1979 — Public 
Service Commission holding test for filling 
vacancies of Junior Engineers — Indepea- 
dent parts prescribed in the test for candi- 
dates holding degrees in Civil Engineering 
and Mechanical Engineering — Single Judge 
directing preparation of separate rank lists 
for aforesaid two categories — Writ appeals 
dismissed after issuance of G. O., on ground 
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Constitution of India (contd.) 

of filling of vacancies as per separate lists 
prepared — Validity of Division Bench deci- 
sion (Dec) 2027 


——Art. 309, Proviso — Himachal Pradesh 


Health Service Rules (1974),.R..10 (a) (iii) © 


— State of Himachal Pradesh Act (1970), 
S. 45 — Letter dated 9-7-1971 by Ministry 
and Family Planning Welfare, Govt. of India 
to Secretary to Govt. of Himachal Pradesh 
— Constitution of Himachal Pradesh Health 
Service — Doctors 
Health Service opting for State Service — 
Inter: se seniority — Fixation of. 1980: Lab 
IC (NOC) 146 (Him Pra) (Pt. B), Reversed 


(Dec) 2181 A 


==> Apt, 309, Proviso — Himachal Pradesh 
Health Service Rules (1974), R. 2 (g) — 

Departmental Promotion Committee — Pro- 
cedure (Dec) 2181 B 


` Art, 309, Proviso — Himachal Pradesh 
Health Service Rules. (1974), Rr. 9 (4) and 
21 — Appointment of Director of Health 
Services — Rule 9 (4) not providing the 
category with which the roaster may be 
started, whether with HPHS (Grade I) Offi- 
cers or Specialists — Govt, directing roaster 
may be started with the category of Specia- 
lists keeping in view the length of qualifying 
gervice in each of the two grades — Held 
Govt.’g action was proper (Dec) 2181 D 
——Art, 310 — Appointments — Validity 


: . ` (ec) 2181 C 

——Art. 311 — See also _ ; 
{1) Ibid, Art. 73 (Ang) 1545 
(2) Ibid, Art. 136 (Apr) .865 
(3) Ibid, Art. 226 (Sep) 1655 
(4) Ibid, Art. 309 (May) 947 C 


(5) Fundamental Rules, R. 56 (3) 
A (Mar) 594 


(6) Indian Police .. Service «Appointment 


by Promotion) Regulations (1955), 
Regn. 5 (5) (Nov) 1915. 
(7) Industrial Disputes Act (1947), Sch. 2, 
Item 3 . Sep) 1595 
(8) Railway Establishment Code, R. 1706 
. 4 (Dec) 2177 


(9) Uttar Pradesh Promotion by Selection 

` in Consultation with Public Service 
Commissions (Procedure) Rules (1970), 

R. 7-A (May) 1041 A 
———Arts. 311, 16 — Matriculate Firemen 
Grade 'C’ on steam side appointed as Dri- 
vers’ Assistants on diesel side — Subse- 
quently, non-matriculate Firemen Grades 
‘A’ and ‘B’ on steam side also appointed — 
Reversion of former to steam side — Not 
valid. Decision of Allahabad High Court, 
Reversed 


belonging’ to Central 


(Feb) 357 


Constitution of India (contd.) 


. Art. 311 — Resignation — Date when 


it becomes effective — Withdrawal of resig- 
nation _ (Apr) 789 B 
——Arts. 311 and 226 — Departmental en- 
quiry — Termination of service on basis of 
inquiry — Order of termination quashed by 
Court on ground of technical error in in- 
quiry — Fresh inquiry on same charge can 
be held and order of reversion. can be legal- 
ly and validly made. W. P. Nos. 1261 of 
1976, 833 and 834 of 1977, DJ- 10-1-1979 
(Orissa) and W. P. No. 832 of 1977 (Orissa), 


Reversed (Apr) 858 A 
——Aris. 311 and 226 — Supplementary in- 
quiry — Members of original inquiry com- 


mittee eligible to hold enquiry by virtue of 


_ their designations, promoted — Those same 


members can hold supplementary inquiry 
despite their’ ceasing to hold earlier designa- 
tions. W. P. Nos. 1261 of 1976, 833 and 834 
of 1977, Dj- 10-1-1979 (Orissa) and W. P. 
No. 832 of 1977 (Orissa), Reversed 

(Apr) 858 B 
——Art. 311 — Appointment to higher post 
on probation — Reversion to original post 
— No stigma cast. Decision of Andh. Pra. 


High Court, Reversed (May) 957 
——Arts. 311, 226 — Transfer — Inter- 
ference under Art. 226 (Sep) 1577 


——Arts,: 311, 226 — Seniority — Fixation 
of — Quashing of provisional gradation list 
sought — Change in circumstances. during 
pendency of writ petition — Lesser relief of 
quashing the list partly cannot be denied to 
him on technical ground. Writ Appeal No. 
619 of 1970, D/- 14-10-1971 (Andh Pra), 
Reversed ` (Sep) 1653 
——Art. 311 (1) — Retirement of employee 
at the age of 55 — Entitlement to continue 
up to 58 years claimed — Article 311 (1) not 
attracted. Decision of Orissa High Court, 
Reversed (Feb) 360 
——Art. 311 (2) — Temporary Government 
servant — Termination of services on ground 


`of unsuitability for post — Article 311 (2) 


is not violated. 1970 Ker LJ 164, Reversed 
(May) 965 
——Art. 329 {b) — See Representation of 
the People Act {1951), S 
(Jun) 1199 A 
——Art. 335 — See Ibid, Art. 14 . 
(Jan) 298 B 


—Art, 367 (2) — See Ibid, Art, 123 


(Dec) 2138 B 
——Art. 368 — Power of Parliament under 
Art. 368 to validate State law 

(Feb) 522 B 
—Sch. 7, List I, Entry 2 — See Criminal 
P, C. (1974), S, 197 (2) (Apr) 806 A 
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Constitution of India (contd.) : 
Sch. 7, List I, Entries 23, 97, 30, 
89; List U, Entry 56 — Haryana Passengers 
and. Goods Taxation Act (16 of 1952), S. 3 








— Validity — Is valid (Apr) .774 A 
Sch. 7, List I, Entry 30 — See Ibid, 
Sch. 7, List I, Entry 23 (Apr) 774 A 





Sch.. 7, List 1, Entry 82 — See Income- 


tax Act (1961), S. 4 (May) 907 . 
——Sch. 7, List 1, Entry 84 — See Ibid, 
Art. 246 (Nov) 1863 A, C 
——Sch. 7, List I, Entry 89 — See Ibid, 
Sch. 7, List I, Entry 23 (Apr) 774 A 
—-~—-Sch. 7, List I, Entry 97 -— See Ibid, 
Sch. 7, List I, Entry 23 (Apr) 774 A 


—Sch. 7, List 2, Entry 8 — See bid, Arti- 


cle 246 (Nov) 1863 A, C, D 
——Sch. 7, List II, Entry 26--— See Ibid, 
Sch. 7, List If, Entry 56 (Apr) 774 E 
——Sch. 7, List H, Entry 34 — ‘See Prize 


Chits and Money Circulating Schemes (Ban- - 


ning) Act (1973), Pre. (Feb) 504 C 


——Sch. 7, List II, Entry 49 — See Income- ` 


tax Act (1961), S. 4 (May) 907 
-——-Sch. 7, List II, Entry 51 — See 
(1) Ibid, Art. 246 (Nov) 1863 A 
(2) Punjab Excise Act (1914), S. 34 


(Jul) 1374 B. 


——Sch. 7, List IL, Entry 51 (a) — See Ibid, 
Art. 246 (Nov) 1863 D 
——Sch. 7, List II, Entry 52 — See also 
(1) Ibid, Art. 246 (Nov) 1863 C 
(2) Municipalities — Delhi Municipal Cor- 
poration Act (1957), S. 178 | f 
{May} 991 A 
—~Sch. 7, List II, Entries 52, 56 — Ter- 
minai tax and octroi — Distinction between 
; (May) 991 B 
Sch. 7, List Il, Eniry 56 — See also 
(1) Ibid, Sch. 7, List 1, Entry 23 





(Apr) 774 A 
(2) Ibid, Sch. 7, List U, Entry 52 -> 

(May) 991 B 
(3) Municipalities — Delhi Municipal 


Corporation Act (1957), S. 178 | 
: (May) 991 A 
Sch, 7, List I, Entries 56, 26 — 
Scope — Entry 56 is not to be read with 
Entry 26 (Apr) 774 E 
——Sch. 7, List II, Entry 7 — See Prize 
Chits and Money Circulating Schemes (Ban- 
ning) Act (1978), Pre. (Feb) 504 C 
-——Sch. 7, List HI, Entry 21 — See Tamil 
Nadu Minor Mineral Concession Rules 
(1959), R. 8-C (Mar) 711 B 
~—Sch. 7, List II, Entry 33 (b) — See Ibid, 
Art. 162 (Dec) 2030 E 
———~Sch. 7, List. II, Item 2 — See Haryaua 
Children, Act (14 of 1974), S. 2 (d) 

{Dec} 2037 





falling under S. 2? (c) (® 


Constitution of India (contd. 

——Sch. 9 — See . 
(1) Ibid, Art. 14 (May) 1030 B 
(2) Ibid, Art. 31-A © (Jan) 271 C 


Constitution (First Amendment) Act (1951), 
S. 4 — See also Constitution of India, Arti- 
cle 31-A : ` ` Qan) 271 B 
S. 4 — Constitution (Fourth Amend- 
ment) Act’ (1955), S. 3 — Validity — They 
do not damage basic structura of the Con- 
stitution. and are valid: (Jan) 271 A 





` Constitution (orth Amendment) Act (1955), 


S. 3 — See Constitution. (First Amendment) 
Act (£951); S. 4 (Jan) 271 A 


Contempt. of Courts Act (70 >£.1971), Pre. 
~—.See Constitution of India, Art. 129 

: (Apr) 723 A 
—S. 2 — Contempt _— Conviction for. 
— Validity — Constitution of India, Arti- 
cles 226, 20 (3) — Protection of Art. 20 (3) 
of Constitution — Availability (May) 1026 
——S. 2 (b): and! (c) — Civil, and Criminal 


contempt. — When amounts to. Contempt 
Appin. No. 2 of 1973 (Mad), Reversed ` 
(Aug) 1416 


——S. 2 (c) — Notice imputing malice, par- 
tiality and dishonesty. to the Court in , the 
judicial adjudication of the suits — Held 
amounted to criminal contempt . / 
(Apr) 755 A 
——Ss. 2 (c) and 12 — Contempt committed 
by Advocate by tbrowing shoe at trial Court 
Judge — Beħaviour most reprehensible — 
Unconditional apology tendered — Sentence 
altered - (Jul) 1382 
S. 3 (2) — Not applicable to. contempt 
(Apr) 755. B 
S. 10 — Court of Revenus Board is a 
Court subordinate to High Court within 








S. 10 (Apr) 723 B 

-— S. 12 — See Ibid, S, 2 (©) (Jul) 1382 ` 

——S. 13 — Imposition of seatence under 
(Apr) 755 C 


——S. 15 — Criminal contempt of Subordi- 
nate Court — Suo motu cognizance by 
High Court — Permissible (Apr) 723 C 
Contract Act (9 of 1872), Ss. 2, 37, 10 — 
Privity of contract — Burden of proof 
(May) 977 A 
—S. 2 — Offer and aceptance — What 
constitute. (1966) 70 Cal WN 199, Reversed 
` Dec) 2085 B 
——S. 2 (d) — See also Tenarcy Laws > 
U. P. Imposition of Ceiling on Land Hold- 
ings Act (1961), Pre. Gul) 1274 A 


——S. 2 (d) — “Consideration’. and “Ade- 
quate. consideration” — Connotations of 
Qul) 1274 D 
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Contract Act (contd.) 
~—S5. 10 — See also Ibid, S. 2 
(May) 977 A 
~——-§. 10 — Sale of Goods Act (1930), S. 64 
— Auction sale governed by special condi- 
tions — Telegraphic retraction of bid found 
to be not permissible, and oral retraction 
ineffective — On acceptance of such bid, 
held, there was concluded contract 
, (Jan) 162 A 
— S. 37 — See Ibid, S. 2 (May) 977 A 
-———Ss. 62, 73 — Auction sale of forest 
coupes -— Subsequent declaration of areas 
therein as “reserved” — Contract substan- 
tially altered — Plaintiff (auction-purchaser) 
could repudiate contract —— Held, plaintiff 
could claim refund of first instalment of sale 
price, but not damages. F. A. No. 100 of 
1965, D/- 26-8-1969 (M. P.), Reversed 
(Nov) 2010 (2) 
LN, 65 — Obligation to refund benefit — 
Mutual advantages gained have to be resti- 
tuted on a contract being or becoming void 
— This proposition, however, did not apply 
to facts in the instant case (Apr) 805 B 
_-—S. 73 — See also 
(1) Ibid, S. 62 (Nov) 2010 (2) 
(2) Insurance Act (1938), Pre. 
(Aug) 1528 
——S. 73 — Breach of contract — Quantum 
of loss — Principle of mitigation of loss 
(Jan) 162 C 
——S. 73 — Mixing lease — Breach of 
agreement by lessee — Damages to State 
Government — Proceedings for recovery of 
damages, without preliminary adjudication 
as to quantum of loss by Collector — In- 
valid. Decision of Madhya Pradesh High 
Court, Reversed 
—S. 126 — See Civil P. C. (1908), O. 39, 


R. 1 (Aug) 1426 
—-S. 151 — See Bombay Port Trust Act 
(1879), S. 61-A (Nov) 1982 


——S. 152 — See Bombay Port Trust Act 


(1879), S. 61-A (Nov) 1982 
-——-§. 161 — See Bomaby Port Trust Act 
(1879), S. 61-A (Nov) 1982 


CO-OPERATIVE SOCIETIES 
—Bombay Co-operative Societies Act (7 of 
1925), S. 10 — See Penal Code (1860), S. 21, 


Ci. (12) (Jul) 1395 
——S§. 23 — See Penal Code (1860), S. 21, 
Cl. (12) (Jul) 1395 
—-Co-operative Societies Act (2 of 1912), 
S. 2 (d) — See Co-operative Societies — 
U. P. Co-operative Societies Rules (1936), 
R. 115 (Jan) 152 


——S. 43 — See Co-operative Societies — 
.U. P. Co-operative Societies Rules (1936), . 
R. 115 (Jan) 152 


(Sep) 1680 - 


Co-operative Societies (contd.) 

—Uttar Pradesh Co-operative Societies Rules 
(1936), Rr. 115, 134 — Disciplinary proceed- 
ings resulting in dismissal of godown keeper 
of a society — Civil suit for declaration 
that dismissal is invalid — Not barred by 
Rr. 115 and 134 (Qan) 152 


——R, 134 — See Ibid, R. 115 (Jan) 152 


Co-operative Societies Act (2 of 1912) 

See under Co-operative Societies. 
Criminal Procedure Code (5 of 1898), Sec 
tion 4 (1) ( — See Bombay Prevention of 
Gambling Act (1887), S. 6 (1) @ (Feb) 368 
——S. 173 — See Official Secrets Act (1923), 


S. 14 (May) 917 
——S. 207 — See Official Secrets Act (1923), 
S. 14 (May) 917 
——S. 251-A — See Official Secrets Act 
` (1923), S. 14 (May) 917 
——S. 252 — See Official Secrets Act (1923), 
8.14 | (May) 917 
——S. 342 — See Evidence Act (1872), Sec- 
tion 11 (2) (Dec) 2074 A 


——S. 367 — See Constitution of India, 
Art. 136 (Dec) 2074 B 
——S. 423 (a) — Appeal from acquittal — 
Interference — When, not open (Jan) 113 


——S. 429 — Criminal appeal by accused — 
Difference between two Judges as to nature 
of offence committed — Third Judge to 
whom case is referred can deal with whole 
case and acquit accused (Feb) 365 


——Ss. 435, 438 — Order of High Court 
accepting reference made by Additional Ses- 
sions Judge without hearing other party — 
Order is illegal (Jun) 1156 
——S. 438 — See Ibid, S. 435 (Jun) 1156 
—S, 476 — “In or in relation to a pro 
ceeding in that Court” — Meaning of 

(Jan) 22 
——S. 496 — See Bombay Prevention ol 
Gambling Act (1887), S. 6 (1) (i) (Feb) 368 
——S. 548 — See Official Secrets Act (1923) 
S. 14 (May) 917 


Criminal Procedure Code (2 of 1974), Pre 
— Section 4 (1), (2) — Applicability of Code 
Jun) 1068 A 

——S. 4 (1), (2) — See Ibid, Pre. 
(Jun) 1068 A 
——S. 5 — See Haryana Children Act (14 6 


1974), S. 2 (d) (Dec) 203° 
——S. 9 — See Constitution of India, Arti 
cle 233 (Aug) 147: 


——-S. 27 — See Haryana Children Act (14 0 
1974), S. 2 (d) (Dec) 203 


Subject Index, A, I. R. 1981 Supreme Court 37 


Criminal P. C. (1974) (contd.) 
—S. 57 See Constitution of India, Arti- 
cle 21 (May) 928 


——S. 110 — Proceedings under — Order 
to bind over — Validity (Mar) 674 A 


—S. 110 — Order to bind over — Condi- 
tion precedent (Mar) 674 B 


'`—S. 125 (1), Explanation, CL (b) and Sec- 
tion 127 (3) — ‘Wife’ — Woman obtaining 
decree for dissolution of marriage under Dis- 
solution of Muslim Marriages Act (1939) — 
She is ‘wife’ within S. 125 (1) Explanation, 
Cl. (b) definicion. Criminal Misc, Case No. 
822 of 1978, D/- 20-10-1978 (All), Reversed 





(al) 1243 
-——S. 125 (3) Second Proviso — Impotency 
of husband amounts to cruelty — Wife re- 


fusing to live with her husband on ground 
of impotency — It is a just cause and she is 
entitled to maintenance. 1978 Cri LJ 1661 
(All) (Pt. B); ATR 1948 Nag 69; AIR 1933 
Mad 688 (1); AIR 1922 Mad 209 and 1971 
Ker LT 443, Overruled (Nov) 1972 A 


-——§. 125 (3) Second Proviso — Apprehen- 
‘sion of physical harm on part of wife due to 
persistent demand of dowry — It is just 
ground for wife's refusal to live with husband 

(Nov) 1972 B 
ean 127 (3: — See Ibid, S. 125 (1), Expin. 
Cl. (b) : (Jul) 1243 
—S. 144 — Order under — Administrative 
‘in nature and not judicial or quasi-judicial — 
Amenable to writ jurisdiction if it violates 
fundamental right — AIR 1931 Bom 325, 
(1895) ILR 19 Mad 18; AIR 1930 Mad 242; 
AIR 1953 Mad 956; AIR 1961 SC 884; AIR 
1971 SC 1667 and AIR 1971 SC 2486, Held 
Wo longer good Jaw in view of new Cr. P. C. 
(1974) (Dec) 2198 C 


=—S. 144 — Object is to preserve public 
peace and tranquillity — Exercise of power 
under the section — Guiding principles 

(Dec) 2198 D 


*——Ss, 145 (£), 482 and 465 — Proceedings 
under S. 145'—- Magistrate recording satisfac- 
tion as to existence of breach of peace in 








preliminary order — Existence of breach of 

peace is not necessary when final order is 

passed (Jan) 18 
S. 154 — F. I. R. filed by a rustic lay 

woman — Omission to mention incidental 

facts cannot be attached any importance 

f (Mar) 631 A 





S. 154 — Rape case — As honour of 
family was involved its members had to de- 
cide whether to take its matter to court or 
not — Explanation for delay of 10 days re- 
_asonable (Feb) 361 B 


. Art. 21 


Criminal P. C. (1974) (contd.) 
——S. 154 — Allegation by accused that 
original F. I. R. was suppressed by police 
officer and was substituted by another — 
Failure by police officer to produce FIR book 
in Court notwithstanding direction of Court 
— Inference can be drawn, that original FIR 
was suppressed (Jul) 1230 A 
——S. 161 — See Evidence Act (1872), S. 137 

(May) 1036 A 
—-S. 162 — See also Constitution of India, 
(Jun) 1068 B 
——S. 162 — Officer of Railway Protection 
Force making enquiry under S. 8 (1) of Rail- 
way Property (Unlawful Possession) Act, 
1966 is not a police officer conducting in- 
vestigation within meaning of S. 162 

(Mar) 635 
——S, 164 — See 
(1) Evidence Act (1872), S. 137 
(May) 1036 A 
(2) Penal Code (1860), S. 302 


(Nov) 2007 
——S. 167 — See also Constitution of India, 
Art. 21 (May) 928 
——Ss. 167, 309 — Bhagalpur blinded pri- 
soners’ case — Such prisoners not produced 
before Magistrates subsequent to their first 
production — They continued to remain in 


jail without any remand order — Held, this 
was plainly contrary to law — Duty of Stale 
Government and Magistrate pointed out 





(May) 928 B 

——S. 172 — See Constitution of India, 
Art. 21, Qun) 1068 B 
Ss. 190, 202 — Complaint case — Magis- 
trate directing investigation — Investigation 


report not disclosing any additional material 
— Takiñg cognizance and issuing process is 
not proper (Jun) 1155 
——S. 195 (1) (b) — See Penal Code (1860), 


S. 193 (Aug) 1417 A 
——S. 197 — See Penal Code (i860), S. 21, 
Cl. (42) (Jul) 1395 
——S. 197 (2) — Expression “Armed Forces 
of the Union” — Includes Central Reserve 


Police Force. Cr. R. No, 173 of 1978, DJ- 
20-2-1980 (Gauhati), Reversed (Apr) 806 A 
——S. 197 (2) — Sanction under — Supreme 
Court in' appeal coming to conclusion that 
sanction is necessary — Question whether ac- 
cused committed offence during discharge of 
his official duty left undecided — Case re- 
manded _ (Apr) 806 B 

——S. 202 — See Ibid, S. 190 (Jun) 1155 
——S. 211 — Framing of charges — Proce- 
dure (Aug). 1548 
——S. 235 (2) — Asking accused on ques- 


.tion of sentence — Duty of Court — By 
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Criminal P. C. (1974) (contd.) 
putting formal question duty is not dis- 
charged. Criminal Appeal No. 759 of 1979 
(Referred Trial No. 9/79), D/- 23-10-1979 
(Mad), Reversed (Jul) 1220 A 
=S, 239 — See Ibid, S. 397 (1) 
(Jun) 1169 A 
. —s. 245 — See Ibid, S. 397 (1) 
(Jun) 1169 A 
———S. 291 — See Evidence Act (1872), S. 3 


(May) 936 j 


——S, 304 — See Constitution of India, 
Art. 21 (May) 928 
——S,. 309 — See also f 
(1) Ibid, $. 167 (May) 928 B 
{2) Ibid, S. 401 (Nov) 2009 {2} 
(3) Constitution of India, Art. 136 
(Oct) 1698 
——S. 309 — Refusal to adjourn case for 
examination of witnesses at the instance of 
prosecution and closing of prosecution case 
— Validity (Jul) 1239 


——S. 320 — Offence ‘ander S. 325; I. P. C. 
— Compounding of the offence and affidavit 
of injured to that effect filed — Permission 
to compound offence granted and accused 
acquitted of that charge (Oct) 1775 (2) 
-——§. 320 (2), (5) — Accused convicted 
under Ss. 324, 325, I. P. C. — Parties request- 
ing Supreme Court to allow composition of 
offences — Parties also filing composition 
deed in High Court — Permission to com- 
position granted (Nov) 2008 (3) 
——-§. 340 — See also Constitution of India, 
Art, 136 (Jan) 161 
——S. 340 — Delay — Application under, 
for filing a. complaint under S. 193, I. P. C. 
— Held on facts that it would not be ex- 
pedient to permit continuance of proceedings 
for laying of a complaint in regard to a stale 
matter which took place years ago 

, _ (Jan) 174 (5) 
——§. 354 — Appellate Court agreeing 
generally with view of trial Court — No 
necessity to reiterate reasons given by trial 
Court (Aug). 1417 B 


’ — Ss. 354 (3) — Penal Code (1860), S. 302 
— Conviction for murder — Sentence of 
death — Special reasons must be given — 
-Fact of murder being terrific is not adequate 
reason. Criminal Appeal No. 759 of 1979 
(Referred Trial No. 9/79) D/- 23-10-1979 
(Mad), Reversed i (Jul) 1220 B 
—S. 360 — Probation of Offenders Act 
(1958), S. 4 — Accused less than 21 years 
of age — Release of accused on probation — 
Duty of Court (Mar) 643 
——Ss. 362 and 482 — ‘Clerical or arith- 
metical error’ — Earlier order of High Court 


Criminal P. C. (1974) (contd.) 
directing restoration of possession to respon- 
dent — Application under S. 362 for clarifica- 
tion by a declaration that it was not binding 
on applicant and did not affect her possession 
— Not maintainable (Apr) 736 
——S. 362 — Alteration of conviction under 
S. 302, I. P, C. to one under S. 304, Part I, 
L P. C. by High Court — Alteration not 
justified under S. 362. Criminal Appeal No. 
674 of 1975, Dj- 14-4-1980 (Al), Reversed 
(Jul) 1385 A 
——S. 374 (2) — See Ibid, S. 397 
` (Oct) 1697 
——S. 378 — See also 
(1) Constitution of India, Art. 134 
(Sep) 1571 
(2) Penal Code (1860), S. 302 (May) 950 
——S. 378 — Appeal against acquittal filed 
after expiry of limitation — Delay — Con- 
donation of — Sufficient cause — Must be 
teferable to period prior to expiry -of limita- 
tion. Criminal Appeal No. 270 of 1976, D/- 
9-4-1979 (Guj), Reversed (Apr) 733 A 
——S. 378 — Murder case —— Accused given 
benefit of doubt — Two views possible — 
High Court not entitled to set aside acquittal. 
Criminal Appeal No, 270 of 1976, DJ- 9-4- 
1979 (Guj), Reversed (Apr) 733 B 
S. 384 — Cases under S. 302, I. P. C. or 
where death or life imprisonment can be 
awarded — Court should consider appeal on 
merits instead of dismissing it summarily 
(Jul) 1218 
——Ss. 385 and 386 — Appeal to High 
Court against acquittal by State — Notice not 
served on accused — High Court setting aside 
acquittal at his back without hearing him — 
Order is illegal — Matter remanded 
(Dec) 2072 





——S. 386 — See also 
(1) Ibid, S. 385 (Dec) 2072 
(2) Constitution of India, Art. 21 
(Sep) 1675 A 


(3) Evidence Act (1872), S. 3 ` 
(May) 897 B 
(4) Penal Code (1860), S. 302 (Nov) 2007 
——S. 386 — Appeal against acquittal — 
Complaint — Held on facts High Court was 
not right in converting the acquittal into con- 
viction. Decision of Bombay High Court 
Reversed. (Jan) 173 
S. 386 — Appeal from acquittal —- Inter- 
ference — When not open — Decision of 
Orissa High Court, Reversed (Feb) 457 
S. 386 — Murder case — Appeal against 
conviction — High Court must give reason- 
ed judgment indicating application of mind 
to questions of fact and law (Mar) 645 
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Criminal P. C. (1974) (contd.) 
——~S, 386 — Appeal against acquittal — 
High Court agreeing with trial Court that 
eye-witnesses were interested in prosecution 
and inimical to accused — Material con- 
tradictions and discrepancies in evidence — 
Held it was not a fit case for reversing order 
of acquittal (Mar) 646 
——S. 386 — Delay in filing F, I. R. — Con- 
troversy as to presence of police officer at the 
time of filing F. I. R. — High Court expres- 
sing that concerned police officers were not 
on good terms — Opportunity to explain 
their conduct should have been given by 
High Court (Jul) 1220 C 
—-S. 386 — High Court must not pass 
judgment on the conduct of lawyers (public 
prosecutor in the case) who appear before 
lower Courts (Jul) 1220 D 
——S. 386 — Appeal against conviction — 
_Appreciation of evidence — Powers of High 
Court — Order of acquittal passed by High 
Court held was not justified 


S. 394 — See Constitution of India, Arti- 
cle 134 (Sep) 1571 


— -§. 397 — See also Penal Code (1860), 
S. 488, Expin. 9 (Aug) 1514 A 
——-Ss, 397 (1), 239, 245 — Revision — Suo 
motu exercise of power (Jun) 1169 A 


——Ss. 397, 374 (2) — Revision by High 
Court — Scope. Decision of Allahabad High 
Court, Reversed (Oct) 1697 


——Ss. 401 and 482 — Complaint under 
S. 18 (a) (vi) of Drugs and Cosmetics Act 
(1940) read with R. 65.(7) of Drugs Rules 
(1945) against a firm and its partners — Com- 
plaint making out prima facie case — Death 
of one partner — No ground to quash pro- 
ceedings (Jun) 1164 


——S. 401 — Revision against acquittal — 
Ordering retrial by setting aside acquittal — 
Validity (Aug) 1415 


—Ss,. 401 and 309 — Procedure — Ad- 
journment — High Court adjourning all cases 
of particular Advocate for particular period 
— Hearing of revision application in which 
that Advocate was appearing for appellants 
on starting day of such period — Ex parte 
order passed by High Court in disposing such 
revision application: — Invalid 

(Nov) 2009 (2) 
—S, 432 — Penal Code (1860), Ss. 392, 
397 — Robbery with help of deadly weapon 
— Minimum: sentence of seven years im- 
prisonment imposed — Mitigating circum- 
stances warranting recommendation for exer- 
cise of power of clemency under S. 432, 
Cr. P. C. (Mar) 644 





(Aug) 1442 A- 


Criminal P. T. (1974) (contd. 
——S. 433-A — Murder of young boy, a 
very serious crime — Accused sentenced to 
imprisonmen: for life —- Government will not 
commute sentence to less than fourteen years 
(Obiter) (Apr) 764 B 
——S. 465 — See Ibid, S. 145 (5) 

i (an) 18 
—S. 468 — Scope and object of — Em- 


bodies principle of fair trial .{May) 1054 
—S. 482 — See 
{1) Ibid, S. 145 (5} (Jan) 18 
(2) Ibid, S. 362 (Apr) 736 
(3) Ibid, S. 401 (Jun) 1164 


(4) Penal Code (1860), S. 499, ExpIn. 9 . 
(Avg) 1514 A ` 


Customary rights — Enforcement — Writ 
petition. — Sze Constitution of India, Art. 32 
(Dec) 2198 A 
Customs Act (52 of 1962), S. 111 (d) — Im- 
port licence issued under Cotton Textiles Ex- 
port Incentive Scheme — Both licensee and 
another person found ‘guilty of trafficking in 
licence -- Punishment imposed on one 
should not be glaringly disproportionate to - 
punishment inposed on the other 
(Jun) 1196 
—S. 135 — See 
(1)- Penal Code (1860), S. 120-B 
(Sep) 1675 D 
(2) Probation of Offenders Act (1958), S. 4 
(May) 927 
DEBT LAWS 


—Chota Naspor Encumbered Estates Act 
(6 of 1876), & 12 — See Ibid, S. 12-A - 

(Nov) 1937 C 
——Ss. 12-A, 12 — Applicability of S. 12-A 

(Nov) 1937 C 
—Kerala Agriculturists Debt Relief Act 
(11 of 1970), S. 2 (4) () — Expression “debt 
due before commencement” of Act 

(Oct) 1744 B 
—S. 2 (4) (a) Gi), Proviso, Clause (b) — 
State Bank of India (Subsidiary Banks) Act 
(38 of 1959), S. 2 (k) — Debt owed to sub- 
sidiary Bank — Amalgamation of Banks — 
Right to recovery arising because of take over 
of assets after 1-7-1957 — Debt is not ex- 
cluded (Oct) 1744 A 
—S. 2 (4) {a) (ii) — Provision is not ex- 
haustive — Clauses of Section 2 (4) are not 
mutually exclusive (Oct) 1744 C 


De facto doctrine — Applicability — See 
Constitution cf India, Art. 233 (Aug) 1473 
Defence of India Act (51 of 1962), Ss. 29 (1) 
and 40 (1) {<) — Requisition of land — 
Opinion that land is necessary for defence 
purpose — Leputy Commissioner can form 
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Defence of India Act (contd.) 
opinion by virtue of delegation of power _ 
S (Nov) 1957 A 
——S. 29 — Constitution of India, Art. 226 
— Requisition of land — Allegation of mala 
fide — On facts held order was not mala 
fide. ATR 1969 Assam 7, Reversed 

(Nov) 1957 B 
~—-S. 40 (1) (c) — See Ibid, S. 29 (1) 

(Nov) 1957 A 
Defence of India Rules (1962) R. 126-H — 


See Probation of Offenders Act (1958), S, 4 
(May) 927 


-——R. 126-P — See Probation of Offenders- 


Aci (1958), S. 4 ` (May) 927 
~——R. 126-P (2) (ii) & (iv) — See Penal 
Code (1860), S. 120-B (Sep) 1675 D 


Delhi Development Act (61 of 1957), Pre. — 
See Payment of Bonus Act (1965), S. 32 (iv) 

f (May) 951 A 
———S. 12 — See Payment of Bonus Act 
(1965), S. 32 (iv) (May) 951 A 
——S, 23 — See Payment of Bonus Act 
(1965), S. 32 (iv) (May) 951 


Delhi Municipal Corporation Act (66 of 
` 1957) 
See under Municipalities. 


Delhi Police Act (34 of 1978), Ss. 47, 50 — 
Externment and surveillance — Exercise of 
powers by Police must be bona fide — Vague 
allegations and secret hearings not permis- 
sible (Mar) 613 
: S. 50 — See Ibid, S. 47 (Mar) 613 


Deihi Rent Control Act (59 of 1958) 
See under Houses and Rents. 

Delhi Terminal Tax Rules (1958), R. 26 — 
‘See Municipalities — Delhi Municipal Cor- 
poration Act (1957), S. 178 (May) 991 A 
Dissolution of Muslim Marriages Act (8 of 
1939), S..2 — See Criminal P. C. (1974), Sec- 
tion 125 (1) / (Jul) 1243 


Doctrine of Occupied field — See Constitu- 
tion of India, Art. 246 (Nov) 1863 A 


Drugs and Cosmetics Act (23 of 1940), S. 18 
(a) Gi) (c) — See Ibid, S. 34 (Apr) 872 B 
-~——S. 18 (a), (vi) — See Criminal P.-C. 
(1974), S. 401 ` — (Jun) 1164 
——S. 18-A — Partnership firm charged with 
offence under S. 18-A — Name and address 
of person from whom drug or cosmetic was 
acquired found fictitious by prosecution — 
Inspector submitting report that name and 
address were fictitious, not examined nor his 
report proved — Defence version having re- 
mained unrebutted, violation of S. 18-A can- 
not be said to be established (Apr) 872 A 
S. 19.— Offence under Ss. 18 (a) (i) and 
18 (a) (vi) — Plea as to absence of know- 
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Drugs & Cosmetics Act (contd.) : 
ledge of drugs being sub-standard — Held, 
this did not constitute a valid defence under 
S. 19 (1) (Apr) 809 E 
——Ss. 22 (1) (©), 27 (b), 33 — Rules fram- 
ed under Act, R. -54-A — Relative scope of 
— Punishment under S. 22 (1) (c) — Not legal. ` 
ILR (1975) Kant 566, Reversed 
Í (Apr) 809 D 
——S, 27 (a) (ii) — Sentencing accused to 
pay fine. only for offence under S. 18 (c) — 
Not proper. ILR (1975) Kant 1266, Reversed 
(Apr) 809 B 
——S. 28 — Imposition of fine of Rs. 2,000 
for offence under S. 18-A — Not proper — 
Fine in excess of Rs. 500 cannot be imposed. 
ILR (1975) Kant 1266, Reversed 
aoe (Apr) 809 C 
——S. 34 — Manager of firm found guilty 
with aid of S. 34 (1) — Further punishment 
to him with aid of S. 34 (2) — Not valid, 
ILR (1975) Kant 1266, Reversed; 1972 Cri 
LI 274 (Bom), Overruled {Apr) 809 A 


~——Ss. 34 and 18 (a) Gi), (c) — Partnership 
firm charged with offences under S. 18 (a) (ii) 
and (c) — Partner not in overall control of | 
day to day business of firm — He is not 
liable to be convicted for the offences 

(Apr) 872 B 


Drugs Rules (1945), R. 65 (7) — See Cri- 
minal P. C. (1974), S. 401 (Jun) 1164 


East Punjab Displaced Persons (Land Re- 
settlement) Act (36 of 1949), S, 9 — See 
Tenancy Laws — Punjab Tenancy Act (1887), 
S: 5 (Sep) 1647 
EDUCATION 


~—Bihar Non-Government Elementary Schools 
(faking over of Control) Act (30 of 1976), 
Ss. 3 and 4 — School in which respondents 
were teachers not taken over by Government 
— Benefits under Act not available to respon- 
dents — High Court in writ petition filed by 
respondents issuing mandamus directing Gov- 
ernment to take steps for proper manage- 
ment of school and pay salary to respondent 
teachers — Order is illegal (Dec) 2071 
—S. 4 — See Ibid, S. 3 (ec) 2071 


—Tamil Nadu Private Colleges (Regulation) 
Act (19 of 1976), S. 20 — See Ibid, S. 40 


{Apr) 789 D 
——S. 20 — See Constitution of India, 
Art. 226 (Apr) 789 A 
——S, 22 — See Ibid, S. 40 (Apr) 789 D 
—S. 39 — See Ibid, S. 40 (Apr) 789 D 


—-S, 39 (2), Cl. (1} — Appeal to Govern- 
ment under S. 20 — Government passing 
order without hearing other party — Held, 
Government acted in breach of rules of 
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Education — T. N. Private Colleges Regala- 
tion) Act (contd.) 

natural justice as there was non-compliance 

of S. 39 (2) (i) of Act (Apr) .789 C 


Ss. 40, 20, 22 and 39 — Governmen= in 
appeal under S. 20 ordering reinstatement of 
employee —- No direction as to back-weges 
— No appeal by management — Direc-ion 
to deposit arrears of pay etc. cannot be issued 
by Court to management (Apr) 789 D 


—Uttar Pradesh Intermediate Education Act 
(2 of 1921), S. 16-G — See Constitution of 
India, Art. 136 (Jun) 1153 B 


«West Bengal Board of Secondary Educa- 
tion Act (5 of 1963), S. 27 — See Penal Code 
(1860), S. 406 (Jan: 81 
~——S. 45 — See Penal Code (1860), S. +06 

Gan: 81 





Electricity (Supply) Act (54 of 1948), S. 15 — 
See Ibid, S. 79 (c) and {k} (Oct) 1708 
——Ss. 79 (c) and (k) and 15 — Regulation 
framed by U. P. Electricity Board on 1&12- 
1970 — Delegation of power by Boarc — 
Regulation empowering making appointments 
and terminating them — Regulation not in- 
valid (Oct) -708 


Employees’ Provident Funds and Miscelkane~ 
ous Provisions Act (19 of 1952), S. 12 — See 
Burmah Shell (Acquisition of Undertakings in 
India) Act (1976), S. 10 (Jan) 212 B 


Employees’ State Insurance Act (34 of 1548), 
S. 82 (2) — See Constitution of India, Arti- 
cle 136 {Jan} 17- (1) 


Essential Commodities Act (10 of 1955), S. 2 
(a) (v) — See Kerala Essential Articles Con- 
trol (Temporary Powers) Act (1962), S. 2 (a) 

(Aug) 1485 


——S. 3 — See also 
(1) Constitution of India, Art. 14 
(May) 998 a, B 
(2) Karnataka Edible Oil, Edible Oil Seeds 
and Oil Cakes (Declaration of Stocks) 
Orders 1976), S. 3 (2) (a) and (b) 
(Aug) 14€8 B 
(Control) Order (1266), 
(Apr) 873 B 
-~—S. 3 — Sugar Cane (Control) Crder 
(1966), Cl. 8 — Notification issued under 
Cl. 8 imposing ban on production of khand- 
sari sugar by power crushers — Validity of 
— Neither the Control Order nor the notifica- 
tion issued under it is against the tenor or 
spirit of $.°3 of the Act (Apr) 873 G 
Ss. 3,-6-4 — Karnataka Edible Oil, 
Edible Oil Seeds and Oil Cakes (Dec_ara- 
tion of Stocks) Order (1976), CL 3 (2) (a) and 


: (3) Sugar Cane, 
CL 8 





Essential Commodities Act (contd.) 

(b) — Confiscation of commodity seized and 
contravention ef Order — Whether confisca- 
tion of entire quantity of commodity can be 
directed (Aug) 14688 


Ss. 3 and 5 — M. P. Foodstuffs (Dis- 
tribution) Control Order 1960, Cl. 2 (a) — 
Scheme for distribution of foodstuffs through 
fair price shops run by Government — Pre- 
ference given to consumers’ co-operative 
societies —- Scheme not violative of Arts. 14 
and 19 of Constitution (Nov) 2001 A 


Ss, 3, 5 — Amendment of M. P. Food- 








` stuffs (Distribution) Control Order (1960) by 


State Govt. Order dated 30-10-1980 — Am- 
endment is valid even though concurrence of 
Central Govt. was not obtained 
(Dec) 2030 A 
—Ss. 3, 5 — Amendment of M. P. Food 
Stuffs (Distribution) Control Order, 1960 by 
State Govt. Order dated 30-10-1980 — Am« 
endment not being an ordinance held was 
not required to be placed before legislature 
within six months (Dec) 2030 B 
—Ss. 3 (6) and 5 — Amendment of M. P. 
Food Stuffs (Distribution) Control Order 
1960) by State Govt. Order dated 30-10-1980 
— Amendment held was not required to bs 
placed before Parliament = (Dec) 2030 C 
~——Ss. 3, 5 — Amendment of M. P. Food 
Stuffs (Distribution) Control Order (1960) by 
State Govt. Order dated 30-10-1980 — Am- 
endment made without notice to existing “ap- 
pointed retailers’ — No violation of princi- 
ples of natural justice (Dec) 2030 D 
——S. 5 — See Ibid, S. 3 (Nov) 2001 A; 
: (Dec) 2030 A, B, D 
—S. 6-A — See 
(1) Ibid, S. 3 (Aug) 1468 B 
(2) Karnataka Edible Oil, Edible Oil Seeds 
and Oil Cakes (Declaration of Stocks) 
Order (1976), Cl. 3 (2) (a) and (b) 
(Aug) 1468 A 
—S. 7 — See Constitution of India, Arti- 
cle 136 (Mar) 641 


Estate Duty Act (34 of 1953), Ss. 5 (1), 6 — 
Operation of S. 5 (1) not curtailed by S. 6— 
Property held by benamidars — Death of 
real owner — Property is includible in his 
estate under S. 5. 1971 Tax LR 1112 (Ali), 
Reversed; (1964) 51 ITR CED) 1 (Andh Pra) 
and (1967) 66 ITR 385 (Andh Pra) and 1972 
Tax LR 682 (Punj), Overruled (Jan) 102 A 


——S. 6 — See Ibid, S. 5 (1) 


(Jan) 102 A 


——S, 52 — Power under to accept offer of 
property in discharge of liability under the 
Act — Discretionary only. 1973 Tax LR 877 
(AID, Reversed ; (ul) 1263 A 


‘~ 
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Estate Duty Act (contd.) 
S. 52 — Discretionary power under, to 
accept property in discharge of liability — 
Must be exercised bona fide and without being 
influenced by extraneous considerations 

(Jul) 1263 B 


Evacuee Interest (Separation) Act (64 of 1951), 
S. 9 (2) — Mortgage not redeemed within 
period of 60 years — Act coming into force 
before expiry of period of 60 years from the 
date of mortgage — Suit for possession — 
Not maintainable (Sep) 1634 


Evidence — Appreciation of — See 
- (1) Evidence Act (1872), S$. 3 

(Mar) 697 A, B; 
(Jun) 1163 





(2) Evidence Act (1872), S. 11 

(May) 911 C 
(3) Penal Code (1860), S. 300 
. (Jul) 1241 B 
——Eye-witness —- Women, credibility of — 
See Evidence Act (1872), S. 3 (Jun) 1163 


—— Witness, credibility of — Eye-witness — 
See Evidence Act (1872), S. 3 Qun) 1163 


Evidence Act (1 of 1872), S. 3 — See ` 
(1) Ibid, S. 11 l (May) 911 C 
(2) Ibid, S. 127 ' (May) 911 A 
(3) Criminal P. C. (1974), S. 386 


(Aug) 1442 
(4) Delhi Police Act (34 of 1978), S. 47 
(Mar) 613 
(5) Penal Code (1860), s. -149 
- Gul) 1223 D 


(6) Penal Code (1860), S. 360 
(Apr) 738 B; (Jul) 1217; 
(Jul) 1223 A, B; (Jul) 1227; 
Gul) 1241 B; (Sep) 1578 B; 
. (Nov) 1917 B 
(7) Penal Code (1860), S. 302 
` (Jun) 1167 A 
(8) Penal Code (1860), S. 396 
; (Jul) 1392 
(9) Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 B 


S. 3 — Evidence — Appreciation of — 


Circumstantial evidence — Must definitely 
point to the guilt of the accused (Jan) 34 


——S. 3 — Interested and partisan witness 
—— Reliability — Interested evidence, if can 
form basis of conviction Qan) 82 








Credibility of witnesses — Cross-examination 
is not the only method of discrediting a wit- 
ness (Feb) 373 A 
——S. 3 — F. I. R. mentioning names of 
only seven out of ten to fifteen persons — 
No explanation why remaining seven ac 


S. 3 — Appreciation of evidence — . 


Evidence Act (contd.) 
cused persons were not mentioned by their 
names in F. I. R. — Held they were entitled 
to benefit of doubt and acquittal 

(Feb) 373 B 
Ss. 3 — Criminal trial — Appreciation 
of evidence — Murder case — Two metallic 
pieces recovered from body of deceased — 
No exist wound found on body — Held the 
deceased must have died as a result of shot 
fired from a gun (Feb) 376 A 


S. 3 — Evidence — Appreciation of — 








‘Interested or partisan witaesses — No ground 


to reject substratum of their evidence as eye- 





witnesses (Feb) 451 B 
S. 3 — Murder trial — Testimony of 
eye-witness — Credibility (Mar) 617 A 


-——~—S. 3 — Murder trial — Non-production. 


of material witnessess —-. Adverse inference 
against prosecution if can be drawn 
(Mar) 617 B 


-—-—S. 3 — Veracity of eye-witnesses — Fact 
that police had asked them to affix their 
finger impressions on statement made by 
them at the inquest cannot cast any doubt on 
their reliability (Mar) 631 BL 


——S. 3 — Appreciation of evidence — Evi- 


dence of eye-witness who had lodged F. I. R. 
— Medical and expert evidence fitting in with 
version given in F. I. R. — Held implicit re- 
liance could have been placed on the evidence 

(Mar) 631 C 


——S, 3 — Appreciation of evidence — 
Murder case — Eye-witnesses. Criminal Ap- 
peal No. 166 of 1975, D/- 22-7-1975 (Punj 
and Har), Reversed (Mar) 697 A 
——S. 3 — Appreciation of evidence — Re- 
latives or interested witnesses — Their antece- 
dents or mere interestedness is not a valid 
ground to reject their evidence — Criminal 
Appeal No. 166 of 1975, D/- 22-7-1975 (Punj 


and Har), Reversed (Mar) 697 B 
——S. 3 — Murder case — Circumstantial 
evidence — Proof — Extent of (Apr) 738A 


——S. 3 — Evidence — Appreciation of — 
Falsity of defence — Effect (Apr) 765 A 


——S, 3 — Evidence — Appreciation of — 
Circumstantial evidence — Judgment of Court 
to show whether or not circumstances. are 
compatible with the hypothesis of the guilt 
of the accused (Apr) 765 B 
-——S. 3 — Evidence — Appreciation of — 
Circumstantial evidence. C. A. No. 331 of 
1979 and Conf. Case No. 3 of 1979, D/- 28-2- 
1980 (Bom. at Nag.), Reversed (Apr) 765‘C. 
—S. 3 — Circumstantial evidence — Ap- 
preciation of (May) 897 A 
———Ss, 3 and 45 — Appreciation of evidence 
— Nature of injury — Evidence of expert — 


Subject Index, A. I. R. 1981 Supreme Court 43 


Evidence Act (confd.) 
Substitution of opinion of expert by its own 
conclusion by High Court is illegal 

(May) 897 B 
——S. 3 — Appreciation of evidence — 
Murder case — Discrepancy between state- 
ment of sole eye-witness and medical witness 
— Effect — Witness, brother of deceased — 


Value of his evidence (May) 936 
—-S. 3 — Murder case — Interested and 
partisan witnesses —- Testimony of — Ap- 
preciation . (May) 942 
——S. 3 — Murder case — Eye witness — 
Acquittal of some accused — Conviction of 
others — Propriety of (Jun) 1161 
——S, 3 — Murder — Eye witness, an un- 


sophisticated adivasi woman — Her evidence 
with minor and nominal discrepancies can 
be accepted (Jun) 1163 
——-S, 3 — Partisan eye witnesses — Murder 
trial — Appreciation of evidence. Judgment 
of Madras High Court, Reversed 

(Jul) 1230 B 
——S. 3 — Murder trial — Eye witnesses 
giving dramatic account of the incident with 
minute details of attack on each victim — 
Witnesses themselves admitting in their cross- 
examination that they were attacked simulta- 
neously — Witnesses cannot be relied on 

(Jul) 1230 C 
——S. 3 — Criminal trial — Motive 

(Jul) 1237 A 
——-S. 3 — Evidence — Appreciation of — 
Criminal trial — Discrepancies (Jul) 1237 B 
—~S. 3 — Appreciation of evidence — In- 
dependent witness — Rule of careful scrutiny 
does not apply (Jul) 1241 A 
——S. 3 — Conviction of accused next door 
neighbour of complainant and mån of 
means for participation in dacoity in com- 
plainant’s house — Evidence showing possibi- 
lity of false implication of accused and 
raising suspicion regarding complicity of ac- 
cused in dacoity — Conviction held, was 
liable to be set aside Jul) 1388 
——S. 3 — Appreciation of evidence — 
Murder — Evidence of the widow of de- 
ceased — Credibility — ‘Interested’ and ‘re- 
lated’ witness —- Distinction. Criminal Jail 
Appeals Nos. 277, 413 to 416 and 918 of 
1971, D/- 6-5-1975 (Raj), Reversed 

Jul) 1390 A 


——S. 3 — Appreciation of evidence — Cri-- 


minal case —- Murder — Discrepancies in 
evidence — Normal and material discrepan- 
cies — Distinction. Criminal Jail Appeals 
Nos. 277, 413 to 416 and 918 of 1971, D/- 
6-5-1975 (Raj}, Reversed (Jul) 1390 B 
——S. 3 — Circumstantial evidence — Ex- 
aggerated explanation — Need not be ac- 


Evidence Act (contd.) 
cepted. Cr, A. No. 1549 of 1971, DJ- 20-2- 
1974 (Bom), Reversed (Sep) 1675 C 


——S. 3 — Appreciation of evidence — 
Murder case — Eye-witnesses, interested and 
inimical — Their evidence may be approach- 
ed with a little caution but it cannot be dis- 
carded merely on ground of being of a parti- 


san nature (Dec) 2073 C 
———S. 3 — Evidence — Appreciation of 
proof — Proof of handwriting — Not proof 


of facts in a document. (1966) 70 Cal WN 199, 





Reversed (Dec) 2085 A 
S. 4 — See Ibid, S. 114 (May) 977 B 
——S. 8 — Motive — Prosecution is not 


bound to preve it (May) 1021 B 
——S. 9 — See also Penal Code (45 of 1860), 
S. 396 (July) 1392 
——S. 9 — Identification — Case of double 
murder — All accused persons were known 
belonging to same village and bearing animus 
against deceased: — Occurrence taking place 
towards end of February in open field at 
5-30 P. M. — Held, it would not be so dark 
as to make identification impossible 





(Dec) 2073 B 

——Ss. 11 and 3 — Plea of alibi — Defence 
witnesses — Appreciation of evidence 

(May) 911 C 

S. 11 — Applicability —- Witnesses re- 

siling from their. earlier statements — Their 


testimony substantiated by F. I R. — No 
ground, to accept their evidence when F. I. R. 
is not sought to be inconsistent with prosecu- 
tion case (otiter) (May) 1036 B 
——S. 11 (2; — Robbery case — Accused A 
arrested on 29-9-1973 — Apprehending his 
arrest, co-accused B filing application during 
investigation — B’s application showing A 
being arrested on or before 27-9-1973 — Pro- 
secution story about recovery rendered sus- 
picious — E’s application is relevant under 
S. 11 (2) — It could be considered as part of 
B’s statement under S. 342, Cr. P. C. (old) 
(Dec) 2074 A 
——S. 16 — See Public Safety — Conserva- 
tion of Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 (1) 
(Jun) 1191 B 
——S. 17 — Admissions — Value of — Ad- 
mission, unless explained, furnishes the best 
evidence. (1966) 70 Cal WN 199, Reversed 


(Dec) 2085 C 
——S. 24 — See also Penal Code (1860), Sec- 
tion 302 (Nov) 2007 





Ss. 24, £0 — Confession made to Magis- 
trate — Evidentiary value — Examination of 
Magistrate — Not necessary in all cases 

(Jun) 1165 A 
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Evidence Act (contd.) 


——-S. 24 — Conviction on basis of confes- 
sional statement — Corroboration — Suffi- 
ciency of — General corroboration is suffi- 


cient to sustain conviction (Jun) 1165 B 


——S. 25 — Officer of R. P. F. making in- 
quiry in respect of offence under S. 3 of 
Railway Property (Unlawful Possession) Act 
(1966) is not Police Officer (Feb) 379 A 


——S. 26 — See Penal Code (1860), S. 302 

(Nov) 2007 
—— Ss. 27, 3 — Recovery — Murder case— 
Recovery of pistol at the instance of accused 
— Evidentiary value (May) 911 A 
oS. 32 — See also Penal Code (45 of 
1860), S. 300 (Sep) 1578 A 


——S. 32 — Dying declaration cannot be 
ignored when crucial facts are found in it 
(Mar) 617 C 
2ga Entry made by concerned offi- 
cial in discharge of his official duties — 
Certified copy of entry — Clearly admissible 


ander S. 35 (Feb) 361 C 
——S, 45 — See 
(1) Ibid, S. 3 (May) 897 B 


(2) Penal Code (1860), S. 300 
(Sep) 1579 B 
——S, 57 — See Defence of India Act (1962), 
S. 29 (1) (Nov) 1957 B 
——S. 80 — See Ibid, S. 24 (Jun) 1165 A 
——S. 101 — See also i 
(1) Debt Laws — Chota Nagpur Encum- 
bered Estates Act (1876), S. 12-A 
(Nov) 1937 C 
- (2) Hindu law — Joint family property 
(Nov) 1937 
(3) Contract Act (1872), S. 2 
(May) 977 A 
(4 Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 A 
——Ss. 101-104 — Burden of proof — 
‘Where ‘both the parties have led evidence, the 
burden of proof would assume secondary im- 
portance (Dec) 2085 F 
~—S. 103 — Plea of alibi — Burden to 
prove it is on accused pleading it 
l (May) 1021 A 
ee 106 — See 
(1) Hindu law — Joint family property 
(Dec) 2128 
Q) Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 B 
——S. 109 — See Punjab Pre-emption Act 
(1913),.S. 15 (1) (a), Fourthly (Mar) 695 
~—S. 114 — See also _ 
(1) Criminal P. C. (1974), S. 154 
(Jul) 1230 A 


(2) General Clauses Act (1897), S. 27 
(Jul) 1284 A 


Evidence Act (contd.) 
(3) Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 A 
(4) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Jun) 1191 B 
(5) Sales Tax — Central Sales Tax Act 
(1956), S. 3 (a). (Sep) 1604 
—S. 114 — Murder case — Report of 
Forensic Science Laboratory — Handed over 
to Court two days after start of trial — 
Effect (May) 925 A 
——Ss. 114, 4—Adverse inference—Non-pro- 
duction of best evidence (account books) — 
Presumption that evidence in account books 
would have gone against defendant can be 
drawn (May) 977 B 
-—-S. 114 — Court directing State Govt. to 
furnish information regarding particular Govt. 
Scheme — Non-compliance — Adverse infer- 
ence against the Govt. justifiable—-One more 
opportunity, however, granted to Govt. 
(Sep) 1668 B 
——S. 114 — Party failing to appear in 
Court — Drawing an adverse inference — 
Question as to, would arise only when there 
is no other evidence on record on the point 
in issue. L. P. A. No, 60 of 1961, D/- 21-1- 
1970 (Bom), Reversed (Dec) 2235 A 
——S. 115 — See also 
(1) Civil P. C. (1908), O. 6, R. 2 
(Oct) 1726 B 
(2) Hindu law — Joint family property 
(Dec) 2128 
(3) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 20 (2) (a) 
(Oct) 1726 A 
(4) Income-tax Act (1961), S. 11 
(Aug) 1462 A 
(5) Land Acquisition Act (1894), S. 34 
(May) 969 
(6) T. P. Act (1882), S. 106 (Jan) 170 
——S, 115 — No estoppel against law 
(Oct) 1829 B 
118 — See Penal Code (1860), S. 302 
(Jun) 1122 
126 — See Official Secrets Act (1923), 
' (May) 917 


—S. 


—S, 
S. 14 
——S. 134 — See 

(1) Penal Code (1860), s. 300 
(Mar) 648 A 

(2) Penal Code (1860), S. 302 
(Jun) 1122 

(3) Penal Code (1860), S. 396 
(Jul) 1392 
—Ss. 137, 138 —- Practice — Examination. 
of witnesses — Courts power to ask ques- 
tions — Scope (May) 1036 A 


Subject Index, A. I. R. 1981 Supreme Court 45 


Evidence Act (contd.) 
——S. 138 — See Ibid, S. 137 
(May) 1036 A 


Explosive Substances Act (6 of 1908), S. 2 — 
See Ibid, S. 5 f (Jun) 1062 A 
: Ss. 5, 2 — Offence under S. 5 — In- 
gredients of — Burden of proof — “Explo- 
sive substance”, meaning of (Jun) 1062 A 


Finance Act (10 of 1965), S. 68 — See 
Wealth-tax Act (27 of 1957), S. 2 (m) 
(Aug) 1562 


Finance (No. 2) Act (15 of 1965), S. 24 (1), 
(3) and (8) — Voluntary Disclosure Scheme 
— Scope and effect of — (ncome-tax Act 
(1961), S. 68). (1975) 98 ITR 681 (Delhi) and 
4980 Tax LR NOC 116 (Delhi) and 1976 Tax 
LR 1164  & K) (Pt. A), Overruled 

(Oct) 1759 


Food Corporation Act (37 of 1964), S. 3 (2) 
— See Land Acquisition Act (1894), S. 3 (e) 
(Oct) 1694 


‘Foreign Awards (Recognition and Enforce- 
ment) Act (45 of 1961), S. 3 — Applicability 
(Dec) 2085 


Foreign Exchange Regulation Act (7 of 
1947), S. 23-F — Adjudication proceedings 
and Appeal Rules (1957), R. 5 — Prosecu- 
tion under S, 23-F — Absence of proof of 
knowledge of the order — No penal action 
for non-compliance with that order. Cri- 
minal Appeal No. 174 of 1972, DJ- 9-11- 
1973 (Delhi), Reversed (Feb) 427 


‘Foreign Exchange Regulation Act (46 of 
1973), S. 19 (1) (b) — Creation of interest in 





a security — What constitutes — Offer of 
‘shares to a person whether creates such inter- 
‘est (Jul) 1298 J 
-—-S. 29 — Permission granted subject to 


’ conditions — Breach of conditions — Effect 
(Jul) 1298 I 


; Forward Contracts (Regulation) Act (74 of 
1952), S. 18 (3) — Issue of notification under 
S. 18 (3) — Conditions precedent for 

(Sep) 1582 


Fundamental Rules, R. 56 (3) — Compulsory 
retirement — Confidential reports relating to 
later years are of utmost importance. Misc. 
Petn. No. 227 of 1979, D/- 12-10-1979 (MP), 
Reversed (Mar) 594 


=R. 56 (J) Gi) — Appropriate authority 
who is — Appointmen: of A. O. by C. and 
A. G. before 1972 — Order of compulsory 
retirement by A. G. after 1972 — Validity — 
C. W. P. No. 506 of 1976, D/- 26-3-1976 
(Punj & Har), Reversed Gan) 70 A 
R. 56 G) @ — “Public interest” — Held 
“order of compulsory retirement based on 





Fundamental Rules (contd.) ' 

previous record was bad. C. W. P. No. 506 
of 1976, DJ- 26-3-1975 (Punj & Har), Re 
versed. Jan) 70 B 
R, 56 G) G) — Order of compulsory re- 
tirement by A. G. based on recommendation 
of Reviewing Committee — Held that the 
decision to retire was surely that of the A. G. 
and the Reviswing Committee’s presence was 
persuasive and not decisive (Jan) 70 C 


General Clauses Act (10 of 1897), S. 3 ()— 
See Civil P. C. (1908), O. 41, R. 27 

(Jun) 1113 A 
-—-S. 3 (31) — See also Payment of Bonus 
Act (1965), -S. 32 (iv) (May) 951 A 
S. 3 (31) — Local authority — Defini- 
tion of — Requisite characteristics and attri- 








butes (May) 951 B 
——-S. 3 (42) — See Bombay Port Trust Act 
(1879), S. 61-A (Nov) 1982 


——S. 6 — See Wealth-tax Act (1957), S. 18 
(Jun) 1106 
-——S. 13 (2) — See Wealth-tax Act (1957), 
S. 3 (Jul) 1269 A 
—S. 20 — See Forward Contracts (Regula- 
tion) Act (1952), S. 18 (3) (Sep) 1582 
——S. 21 — See 
(i} Industries (Development and Regula- 
tion) Act (1951), S. 18-AA 
(Apr) 818 
(2) Publie Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 11 
(Sep) 1641 D 
S. 27 — Service by post — Addressee 
tefusing to accept letter — Presumption of 
due or proper service arises — Knowledge of 
contents of letter is imputed to addressee. 
AIR 1935 Bom 247, Overruled 
(Jul) 1284 A 


Goa, Daman and Diu (Laws) Regulation 
(42 of 1962), S. 4 (2) — See Constitution of 
India, Art 1 (Nov) 1946 


Government of India Act (9 & 10 Geo 5) 
(101 of 1919), S. 96-B — Rules under — 
Basic Rules framed in 1936 — Rules 23, 4, 3 
— Seniority in the service — How to be 
determined (Jan) 41 


Government of India (Allocation of Business) 
Rules (1961), Entry 32-A — See Prevention 
of Corruption Act (1947), S. 6 (Jan) 20 


Government of Maharashtra, Rules of Busi- 
mess, R. 15 — See Conservation of Foreign 
Exchange and Prevention of Smuggling Activi- 
ties Act (1974), S. 3 (1) (Oct) 1753 
Gujarat Agricultural Produce Markets Act 
(20 of 1964), S. 6 (3) — See Gujarat Agricul- 
tural Produce Markei Rules (1965), R. 49 
(Jun) 1102 
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Gujarat Agricultural Produce Markets Act 
(contd.) 
——S. 59 — See Gajarat Agricultural Pro- 
duce Market Rules (1965), R. 49 
(Jun) 1102 
Gujarat Agricultural Produce Market Rules 
(1965), R. 48 — See Ibid, R. 49 
un) 1102 
——Rr. 49, 48 — Applicability — Rule 49 
not applicable when case falls under R. 48 (2). 
(1975) 16. Guj LR 916, Partly Reversed 
= (Jun) 1102 
Gujarat Wevasthan Inams Abolition Act 
(16 of 1969) 
See under Tenancy Laws. 


Gujarat Panchayat Act (6 of 1962). 
See under Panchayats. 


Gujarat Sales Tax Act (1 of 1970) 
See under Sales Tax. 


Gujarat Sales Tax Rules (1970) 
See under Sales Tax. 

Haryana Children Act (14 of 1974), Ss. 2 (d), 
21 and 65 — Criminal P. C. (2 of 1974), Sec- 
tions 5 and 27 — Person under 16 years of 
age and accused of offence of murder — He 
can get benefit of Children Act. 1978 Cri 
LI 585 (Madh Pra) (FB), Overruled; Cr. A. 
No. 909 of 1979 D/- 7-8-1980 (Punj & Har), 
Reversed. ((i) Constitution of India, Arti- 
cle 254, Schedule VII, List 3, Item 2; (ii) 
Children Act (60 of 1960), S. 22; (iii) Penal 


Code (1860), S. 302)) (Dec) 2037 
——S. 21 — See Ibid, S. 2 (d) (Dec) 2037 
——S. 65 — See Ibid, S. 2 (d) (Dec) 2037 


Haryana Passengers and Goods Taxation Act 
(16 of 1952), S. 3 — See Constitution of 
India, Sch. 7, List I, Entry 23 {Apr) 774A 
——S. 3 (3) — See. Constitution of India, 
Art. 301 (Apr) 774 B 


HIGH COURT RULES AND ORDERS. 


—Calcutta High Court Criminal Rules and 
Orders, R. 308°— See Official Secrets Act 


(1923), S. 14 (May) 917 
——R. 310 — See Official Secrets Act (1923), 
S. 14 (May) 917 


Himachal Pradesh Bealth Service Rules 
(4974), R. 2 (g) — See Constitution of India, 
Art. 309, Proviso (Dec} 2181 B 
——R. 9 (4) — See Constitution of India, 
Ari. 310 @ec) 2181 D 
——-R. 10 (a) (iii) — See Constitution of 
India, Art. 309, Proviso (Dec) 2181 A 
——R, 21 — See Constitution of India, Arti- 
cle 310 . (ec) 218f D 
Hindu law — Alienation — Impartible estate 
— Holder can alienate estate by. gift or by 
Will (Noy) 1937 G 


(PC), Net foll; 


Hindu Law (contd.) i 

—Banaras School — Practice of taking 
Putrika Putra — Validity — Has become 
obsolete. AIR 1918 Oudh 225, Overruled 


(Jan) 178 
-———Ioint family — Impartible estate — 
Holder giving land to defendant — Posses- 


sion of defendant cannot be that of a tres- 
passer. AIR 1968 Pat 463 (Pt. C), Reversed 

(Nov) 1937 E 
———Joint family — Impartible estate — De- 
fendant, member of joint family — He was 
entitled to maintenance (Nov) 1937 F ` 
Joint family property — Impartible estate 
— Succession to — Estate, when ceases to 
be joint family property (Nov) 1937 H 
Joint family property — Alienation by 
son the Karta who was: in exclusive posses- 
sion — Consent by widow — Estoppel — 
Plea of — Sale for legal necessity — Proof. 
S. A. No. 362 of 1966, D/- 19-2-1970 (Al), 
Reversed ` (Dec) 2128 
Maintenance — Wife —- See Criminal 
P. C. (1974), S. 125 (3), Proviso (2) 

(Nov) 1972. A 
——Religious endowmert — Math — Per- 
sonal properties of Mahant of Math belong- 
ing to Dashnami Sanyasi sect — What con- 
stitute (Nov) 1878 
—— Religious endowments — Private trust or 
public trust — Tests to determine. ILR (1970) 
Cut 196, Reversed (Apr) 798 A 
——Succession — Rule of primogeniture — 











See Hindu Succession Act (30 of 1956), Sec- 


tion 5 (ii) (Nov) 1937 A 


Hindu Marriage Act (25 of 1955), S. 10 — 

See Criminal P. C. (1974), S. 125 (3), Pro- 

viso (2) (Nov) 1972 A 

——S. 13 — See Criminal P.-C. (1974), Sec- 

tion 125 (3), Proviso, ` (Nov) 1972 A 

—S. 21 — See 

(1) Civil P. C. (1908), S. 11 ` 

i (Jun) 1143 B 

(2) Civil P. C. (1908), S. 25 (Jun) 1143 A 

—S, 21-A — See Civil P. C. (1908), S. 25 

(Jun) 1143 A 


Hindu Minority and Guardianship Act (32 of 
1956), S. 8 — Power of Hindu guardian to 
bind minor in a contract for purchase of im- 
movable property. (1912) 9 AI LI 33 
AIR 1968 Madh Pra 150, 
Reversed (Feb) 519 
Hindu Succession Act. (30 of 1956), S, 4 — 
See Ibid, S. 5 Gd (Nov) 1937 A 
—Ss. 5 (ii), 4 — Section 5 (ii) is exception 
of Section 4 — Bengal Regulation 10 of 1800 
keeping alive custom as to rule of primo- 
geniture — Section 5 (ii) did not cover such 
custom (Nov) 1937 A 
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Hindu Succession Act (contd.) 


——S. 6 — See Tenancy Laws — Bihas 
Land Reforms Act (1950), S. 6 
_ + €Nov) 1937 B 


House of the Beatle (Extension. of Duration) 
Act (30 of 1976), S. 2 — House of the People 
(Extension of Duration) Amendment Act 
(109 of 1976), S. 2 — Validity of — -Both the 
Acts are valid — 40th and 42nd Constitu- 
tional Amendments cannot be struck down 
on ground that they’ were passed by a Lok 
Sabha which was not lawfully in existence 
(Jan) 271 E 


House of the People (Extension of Duration) 
Amendment Act (109 of 1876), S. 2 — See 
House of the People (Extension of Duration) 
Act (1976), S. 2 271 E 


_HOUSES AND RENTS 


—Bihar Buildings (Lease, Rent and Eviction) 
Contre! Act (3 of 1947), S. 2 (d) — See Ibid, 
S. 11 (1) (c), Expln. Qun) 1113 B 
——S. 11 (1) (e) — See also Constitution of 
India, Art. 136 (Jun) 1113 E 


—Ss. 11 (1) (c) Expln, 2 dd) — Word 
“landlord” — Used in S. 11 (1) (©) in re- 
stricted sense compared to S. 2 (d) 

(Jun). 1113 B 


——S, 11 (1) (ec) — Eviction suit on ground 
of bona fide requirement by one of the co- 
owners —-. Appeal against decree for evic- 
tion pending — Plaintiff — Co-owner losing 
interest in property as a result of decree in 
partition suit —- Appellate Court can take 
Notice of this subsequent event and mould 
relief accordingly. A. F. A. D. No. 204 of 
1976 (R), Dj- 5-10-1977 (Pat. at Ranchi), 
Reversed (Jun) 1113 C 
—S. 11 (1) (©) — Eviction on ground of 
personal requirement of landlord — Pre- 
mises other than subject matter of suit avail- 
able for occupation to landlord — Plea that 
landlord has unfettered right to re-enter pre- 
mises of his choice is not maintainable. 
A. F. A, D. No. 204 of 1976 (R), D/- 5-10- 
1977 (Patat Ranchi), Reversed (Jun) 1113 D 
—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 5 (4A) — 
See Ibid, S. 5 (8) (Feb) 537 A 
—Ss. 5 (4A), 
Tenancy right — Claim of licensee to 
tenancy right — He must be in occupation 
of premises on 1-2-1973 under subsisting 
agreement (Nov) 1998 A 
—Ss. 5 (8), 5 (8A), 5 (4A), 5 (11), 15-A 
(as inserted in 1973).— Building licensed to 
run business is “premises” within Ss. 5 (8) 
and 5 (8A) — Protective provisions attract- 
ed (Feb) 537 A 


15-A (1) and 14 (2) — 


Houses & Rents — Bombay Rents, Hotel and 
Lodging House Rates Control Act (contd.) 
——S. 5 (8A; — See Ibid, S. 5 (8) 


(Feb) 537 A 

—S. 5 (11) — See Ibid, S. 5 (8) 
. (Feb) 537 A 
——S. 13 @ (g) — Landlord, a Building 
Co-operative Society — Ground for eviction 


of tenant by landlord society being require- 
ment of beneficiary, one of the allottee mem- 
bers to whom a flat had been allotted by 
lots — Held S. 13 (i) (g) applied (Jan) 13 
——S. 13 (2) — See also f 
(1) Ibid, S. 29 (2) (Oct) 1690 A 
(2) Constitution of India, Art. 133 
(Tul) 1394 
aa 13 (2) — Tenant aged and infirm 
person, inducting stranger in demised pre- 
mises — Necessity of landlord, a displaced 
person, proved — Held, eviction order would 
not cause hardship to tenant. C. R. A. No. 
1295 of 1966, 49 and 50 of 1967, D/- 23-9- 
1970 (Guj), Eeversed (Oct) 1690 B 
——S. 14) — Benefit of S. 14 (1) — 
When available (Nov) 1998 B 
——S. 14 (2) — See Ibid, S. 5 (4A) 
(Nov) 1998 A 
—S. 15-A a) — See Ibid, S. 5 (4-A) 
(Nov) 1998 A 
——S. 15-A — See Ibid, S. 5 (8) 
i (Feb) 537 A 
—S. 28 (1) — Arbitration agreements re- 
gulated by Bombay Rent Act — Dispute as 
to possession of premises — Court of Small 
Causes alone and not arbitrator has jurisdic- 


tion. Decision of Bombay High Court, Re 
versed l (Feb) 537 B 
———Ss. 29 (2: and 13 (2) — Finding of 


lower Courts as to comparative hardship 
neither perverse nor erroneous — High Court 
cannot interfere. C. R. A. No. 1295 of 
1966, 49 and 50 of 1967, DJ- 23-9-1970 
(Guj), Revers2d (Oct) 1690 A 
—Delhi Rent Control Act (59 of 1958), 
S. 3 (a) — Sze Public Premises (Eviction of 
Unauthorised Occupants) Act (1971), S. 1 
(Mar) 670 B 


S. 6 (1) b} — See Income-tax Act 


(1961), S. 23 (1) (Oct) 1729 
——S. 14 — See Public Premises (Eviction 
of Unauthorised Occupants) Act (1971), Sec- 
tion 1 (Mar) 670 B 
———S. 14 (1) (©) — Application under ~- 
No evidence om record about change in cir- 
cumstances and whether tenant on ground 


fioor had vacated — Matter remitted to the 


High Court (Sep) 1630 
——S. 25-B — See Public Premises (Eviction 
of Unauthorised Occupants) Act (1971}, S. 1 

(Mar) 670 B 


N 
48 Subject Index, A. I. R. 1981 Supreme Court 


Houses & Rents (contd.) 

—Madhya Pradesh Accommodation Control 
Act (41 of 196i), S. 12 (1) (e) and (f) — 
Suit for eviction of tenants from a building 
for personal business requirement — Pend- 
ing second appeal, landlord acquiring pos- 
session of one of the premises — Eviction of 
tenant in another premises cannot be grant- 
ed on ground of need for residence. Second 
Appeal No. 113 of 1969, D/- 17-4-1970 (Madh 
Pra), Reversed {Oct) 1711 C 
——S. 12 (1) ( — See also Constitution of 
India, Art. 136 (Oct) 1711 A 


——S. 12 (1) ( — Suit for eviction on 
ground of personal business requirement — 
Decree for eviction — Acquisition of pre- 
mises by landlord during pendency of se- 
cond appeal — Tenant can rely on that 
development. Second Appeal No, 113 of 
1969, D/- 17-4-1976 (Madh Pra), Reversed; 
1971 MPLJ 888, held overruled in view of 
AIR 1975 SC 1409 (Oct) 1711 B 


——S. 12 (1) () — Amendment of plaint 
in second appeal — Permissibility, Second 
Appeal No. 113 of 1969, Dj- 17-4-1976 
(Madh Pra), Reversed (Oct) 1711 D 


—S. 12 (1) () — Suit for eviction from 
two premises — Pending second appeal 
plaintiff coming in possession of one of the 
premises — Held, in absence of pleading as 
to extent of landlord’s requirement, High 
Court should have held premises in land- 
lord’s possession as sufficient for his need 
(Oct) 1711 EB 


——Ss. 12 (1) (bh) and 18 — Suit for evic- 
tion from two premises in a building fop 


purpose of reconstruction — Landlord com» 
ing in possession of larger premises during 
eviction proceedings — If landlord proves 


that he is interested in rebuilding the smaller 
premises must be given (Oct) 1711 F 


—Uttar Pradesh Cantonments (Control of 
Rent and Eviction) Act (10 of 1952), S. 14 
(1) — Eviction of tenant — Suit for — 
Permission of Collector — Necessary only 
when eviction is sought on grounds other 
than those specified in Cls. (a) to (f) of Sec- 
tion 14 (1) (Jul) 1284 B 
—Ulttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Ss. 3 (1) 
and 7-C — Suit for eviction on the ground 
mentioned in S. 3 (1) (a) — Onus — Tenant 
when entitled to benefit of S. 7-C. Appeals 
Nos. 3193 and 3194 of 1972 (All), Reversed 


(Aug) 1455 - 


“=S. 7-C — See Ibid, S. 3 (1) 
(Aug) 1455 


Houses & Rents (contd.) 

—Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent . and Eviction) Act 
(13 of 1972), S. 1€ (1) (a) — Suit for evic- 
tion of tenant, a hotel owner, on ground of 
default decreed in favour of landlord — 
Application under S. 16 by landlord for 


release of building before actual ejectment 
of tenant — Maintainable. (1979) 1 Ren 
CJ 327 (All), Reversed (Apr) 771 


——S. 20 (2) — See Constitution of India, 
Art. 136 (Jun) 1172 
S. 20 (2) (a) — Landlord’s notice to 
tenant for surrender of possession — Waiver 
of (Oct) 1726 A 
——Ss. 20 (2) (a) and (4), 30 — Benefit of 
S. 20 (4) for relieving tenant against his 
liability for eviction under S. 20 (2) (a) — 
Payment on first date of hearing — It must 
be an unconditione] tender of the amount 
for payment to landlord (Oct) 1726 C 
——Ss. 21, 24 — Order for eviction of 
tenant from part of premises becoming final 
by order of Supreme Court — Death of 
landlord before obtaining possession — Pro- 
ceedings cannot be re-opened on that ground 
(Oct) 1724 
—S. 24 > See Ibid, S. 21 (Oct) 1724 
——S. 29-A — Protection under — When 
available to tenant of open site with right 
to put up construction (Aug) 1535 A 
~—S. 29-A — Suit for eviction of tenant 
of open site having right to put up con- 
struction — Appezl against, pending — In- 
troduction of S. 29-A — Effect. First Ap- 
peal No. 172 of 1964 (All), Reversed 
(Aug) 1535 B 
—S. 30 — See Ibid, S. 20 (2) (a) and (4) 
(Oct) 1726 C 
—West Bengal Premises Tenancy Act (12 of 
1956), Ss. 1 (3), 12 — Extent and applicabi- 
lity (Aug) 1550 B 
—S, 13 — See Ibid, S. 1 (3) ; 
(Aug) 1550 B 





Income-tax Act (11 of 1922), 





S. 3 — Ses 

Ibid, S. 25-A (Nov) 1965 

——S. 3 — See Wealth-tax Act (1957), Sec- 

tion 2 (m) ; (Aug) 1562 
—S. 5-A — See Ibid, S. 25-A 

(Nov) 1965 

S. 10 (2) (xv) — Revenue expenditure 

or capital expenditure — What constitutes, 


1972 Tax LR 422 (All), Partially Reversed 
(Feb) 395 
——S. 23 — See Ibid, S. 25-A (Nov) 1965 
Ss. 25-A, 23, 3, 5-A — H. U. F. — As- 
sessment of — Claim of partition made 
within reasonable time —, Assessment made 





` without making enquiry under S. 25-A — 
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Income-tax Act.(1922) (contd.) 
Liable to be cancelled. 1973 Tax LR 1202 
(Andh Pra) (Pt. A), Reversed (Nov) 1965 
Income-tax Act (43 of 1961), S. 2 (13) 
See Ibid, S, 163 (1) . (May) 1047 
——S. 2 (14) — See Ibid, S. 45 (May) 972 
~S. 2 (15) — See also Ibid, S. 11 
, (Aug) 1462 A, B 
~——Ss. 2 (15) and 11 (1) (a) — “Charitable 
purpose” — Words “not involving the carry- 
ingon of any activity for profitin definition 
of “Charitable purpose” contained in S. 2 
(15) — Interpretation of (Jul) 1408 
~—Ss. 2 (15) and 11 Term ‘charitable 
purpose’ — Interpretation — English deci- 
sions not ‘relevant (Aug) 1462 C 
——Ss. 2 (15), 11 (1) — “Charitable purpose” 
-— “Object of general public utility’ — “Not 
involving carrying on any activity for pro- 
fit” — Meaning of Chamber of Com- 
merce — Exemption from tax (Oct) 1766 
——S. 4 — See also 
(1) Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 7 (Nov) 1887 D 
(2) Wealth-tax Act (1957), S. 2 (m) 
(Aug) 1562 
--—Ss. 4, 14 and 23 (2) — Tax on income 


from house property — Computation of 
(May) 907 
w-—S. 9 (1) — See Ibid, S. 163 (1) 
(May) 1047 
~—S. 9 (1) ti), Expln. (a) — See Ibid, Sec- 
tion 161 7 (Jan) 148 


——S. 10 (23A) — See also Ibid, S, 11 

(Aug) 1462 A 
~-——S. 11 — See also Ibid, S. 2 (15) 

{Aug) 1462 C 
w-——-Ss. 11, 10 (23A) and 2 (15) — Assessee 
Bar Council of Maharashtra — Income of 
assessee consisting of interest from secu- 
tities and income by way of enrolment fees 
— Claim of exemption under S. 10 (23A) 
and S. 11 (Aug) 1462 A 
——Ss. 11 and 2 (15) — Assessee Bar Council 
of Maharashtra — Assessee deriving income 
from interest on securities Exemption 
from tax under S. 11 {Aug) 1462 B 
——S. 11 (1) — See Ibid, S. 2 (15) 


(Oct) 1766 
w—S. 11 (1) (a) — See Ibid, S. 2 (15) 
TR (Jul) 1408 
~-—S, 14 — See 
_ (1) Ibid, S. 4 (May) 907 
_ (2) Ibid, S. 163 (1) (May) 1047 


~——S, 16 (3) — See Tenancy Laws — U. P. 

{Imposition of Ceiling on Land Holdings Act 

(1961), S. 5 (6), Proviso (b) (Jul) 1274 F 

-—S: 23 (1) —,Annual value of building 

let on rent — Determination (Oct) 1729 
> 1981. (S. C.) Indexes/4 MO es 


Income-tax Act (1961) (contd.) c 
~—S. 23 (2) — See Ibid, S. 4 (May) 907 
——S. 33 (1) (b) (B) @-(@) — See Ibid, Sec- 
tion 256 (Aug) 1524 
——S. 45 — See also Ibid, S. 52 (2) 


(Nov) 1922 A 


——Ss. 45, 2 (14), 55 and 49 — Capital gain 
— Goodwill of newly commenced business 
is not asset — Transfer of good will 


There is no capital gain taxable under S. 45, 


(1973) 91 ITR 393 (Guj) and 1975 Tax LR 


897 (Cal), Overruled (May) 972 
——S. 48 — See Ibid, S. 52 (2) 
(Nov) 1922 A 
——S, 49 — See Ibid, S. 45 (May) 972 
——S,. 52 (2) — See also 
(1) Interpretation of Statutes —- External 
aid (Nov) 1922 B 


(2) Internal and Marginal Note to section 
(Nov) 1922'C 
(3) Rule of Contemporanea expositio 


(Nov) 1922 D 
——Ss. 52 (2), 45 and 48 — Capital gaina 
— Transfer of property —— Understatement 


of consideration by assessee is necessary con- 
dition — It is not enough to show that fair 
market value exceeded full value of consid- 
eration. (Interpretation of Statutes), 1973 
Tax LR 735 (Ker) (FB) (Pts. A, B, C), Re- 
versed (Nov) 1922-A 
——S. 55 — See Ibid, S. 45 (May) 972 
——S. 68 — See Finance (No. 2) Act (1965), 
S. 24 (1), (3) and (8) (Oct) 1759 
——S. 80-I — See Ibid, S. 256 


(Aug) 1524 


——5. 119 — See Interpretation of Statutes 

— Rule of Contemporanea expositio 
(Nov) 1922 D 

——S. 140-A — See 

(1) Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 7 (Novy) 1887 D 
(2) Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 11-B (Nov) 1887 B 
S. 147 (a) — Reopening of assessment 
under — Expression “reason to believe” 
Import of — Reasons must have bearing on 
matters with regard to which I. T. O. is re- 
quired to entertain relief. 1973 Tax LR 253 
(Cal), Reversed (ul) 1363 
——Ss. 161 and 9 (1) G), Explin. (a) — Non- 
resident assessees working as commission 
agents — Commission amounts for services 
rendered outside India not assessable undes 
S. 161 (Jan) 148 
——Ss. 163 (1), 9 (1), 14, 2 (13) — ‘Business 
connection’ within meaning of S. 9 (1) — 
What is — 
engaged by English solicitors for a German 
firm, arguing cases for that firm in -India 
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50 Subject Index, A. L R. 1981 Supreme Court 


Income-tax Act (1961) (contd.) 
along with Counsel engaged by Indian soli- 
citors for German firm — Correspondence 
dn that behalf between English solicitors and 
Indian solicitors — Business connection. be- 
tween English Counsel and Indian solicitors 
must be inferred — ‘Business” includes ‘pro- 
fession’ also — Indian solicitors are liable 
for tax on fees paid to English Counsel 

(May) 1047 
——S, 215,— See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 11-B . 
(Nov) 1887 B 
——-§, 226 (3) (i), (vi) — Notice under Cl. (i) 
served upon firm — Objection to demand 
filed — Accountant of the firm is competent 
fo swear affidavit giving statement of account 
on its behalf. 1971 Tax LR 1088 (All), Re- 
versed SA (Sep) 1585 A 
——S. 226 (3) ©, (vi); () — Notice under 
Cl. (i) — Garnishee objecting demand and 
filing affidavit giving particulars of account 
— Inquiry by I. T. O. whether affidavit is 
false — Quasi-judicial in nature — Principles 
of natural justice must be observed. 1971 
Tax LR 1088 (All), Reversed: (Sep) 1585 B 
——§. 251 (1) — See Sales Tax — Bombay 
Sales Tax Act (1959),.S, 55 (6) 

(Sep) 1617 B 

.——Ss. 256, 80-1, 33.(1) (b) (B) G) (a), Sche- 
dule 5, Item 18; Sch. 6, Item 18 — Refer- 
ence — Finding by Tribunal that Nylon-6 
‘yarn is a petrochemical — Held, no question 
of law arose — Reference to High Court 
challenging the finding was incompetent 

(Aug) 1524 
~——§, 256 (2) and Sch. 5, Entry 18 — Find- 
ing of L-T. Appellate Tribunal that Nylon-6 
is a “petrochemical” is a question of fact 


and not of law (Aug) 154? 
~-—§, 271 — See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 7 (Noy) 1887 D 
¿m——Sch. 5, Item 18 — See 

(1) Ibid, S. 256 (Aug) 1524 


(2) Ibid, S. 256 (2) (Aug) 1547 
-——Sch. 6, Item 18 — See Ibid, S. 256 

(Aug) 1524 

Indian Air Lines (Flying Crew) Service Re 

galetion, Regn. 12 — See Constitution of 

India, Art. 14 (Oct) 1829 K, L 


fndian Audit and Accounts Department 
(Subordinate Accounts Service and Railway 
Audit Service) Service Rules (1974), R. 1 (2) 
— See -Constitution of India, Art. 148 (5) 


(Apr) 783 B 
—-—R. 7 — See Constitution of India, Arti- 
cle 148 (5) (Apr) 783 A 
——R. 7 (2) — Fixation of seniority — 


Rule does not suffer from vice of excessive 
delegation tApr) 783 C 


Indian Police Service (Appointment by Pro- 
motion) Regulations (1955), Regn. 5 (5) — 
Supersession of a member of State Police 
Service — Reason not recorded by Selection 
Committee — Selection Committee had con- 
travened Regn. 5 (5). Misc. Petn. No. 89 
of 1967, D/- 29-10-1969 (Madh Pra), Rev 
versed (Nov) 1915 


‘Indian Police Service (Pay) Rules (1954), 
R. 9 (6), Proviso — See Constitution of 
India, Art. 309, Proviso (Aug) 1540 


Indian Posts and TFelegraphs (Clerks in Says 
ing Bank Control and Internal Check Orga- 
nisation) Recruitment Rules (196%), R. 4 > 
See Constitution of India, Art. 309 


(Feb) 411 B 
——Sch. Col. 10 — See Constitution of 
India, Art. 309 (Feb) 411 A 


~——-Sch. Col. 10, Item 3 —- See Constitution 
of India, Art, 309 (Feb) 411 B 


Industrial Disputes Act (14 of 1947), S. 2 (k) 
— See U. P. Industrial Disputes Act (1947),: 
S. 2 (1) ; (Aug) 1526 
——Ss. 2 (00) and 25-F — Retrenchment — 
Termination of service —- Case not covered 
by any exception in S. 2 (oo) — It amounts 
to retrenchment — Non-compliance of Sec- 
tion 25-F — Retrenchment is ab initio void 

(Jul) 1253 B 
——Ss. 2 (00) and 25-F and Sch. 2, Item 3 
— Termination of service found to be il- 
legal — Declaration must follow that work- 
man continues in service with consequential 


benefits _ (Jul 1253 D 
——S. 2 (p) — See also Ibid, S. 18 (1) 
(Dec) 2163 B 


—-Ss. 2 (pọ) 18 — Industrial Disputes 
(Bombay) Rules (1957), R. 62 (2) (b) — 


‘Settlement’ — What amounts to — Memo- 
randum of settlement — Signing of 

(Sep) 1660 

-——S§. 2 (p) — Settlement — Proof — Onus 

(Dec) 2163 A 

——S. 10 — See Ibid, S. 11 (Mar) 606 

—S. 10 (4) — Reference — Jurisdiction 


of Labour Court — Tribunal cannot travel 
outside terms of reference (Sep) 1626 A 
——S. 10-A — See Ibid, S. 33 (1) (d) 
(Oct) 1699 
——Ss. 11, 10, 17-A, 20 — Ex parte award 
— Setting aside of — Tribunal is competent 


— Fact that it is based on evidence is im- 
material — Setting aside does not amount 
to review (Mar) 606 


——S. 15 — See also 
(1) Constitution of India, Art. 136 
(Jul) 1253 A 
‘(2) Constitution of India, Art. 226 
(May) 946 
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Industrial Disputes Act (contd.) 

—S. 15 — Dismissal — Reference — 
Charge-sheets vague — Tribunal can allow 
əamployer to adduce evidence - 
(Sep) 1626 B 
——S. 15 — Dismissal — Reference — 
Charge-sheets not served on employees — 
Tribunal can ask the parties to lead evi- 
dence to enable. the Tribunal to decide the 
dispute between them (Sep) 1626 C 
——S. 17 — See Industrial Disputes (Bom- 
bay) Rules (1957), R. 31 (Mar) 599: B 
—-S. 17-A — See Ibid, S. 11 (Mar) 606 
—-S. 17-A (4) — Award — Commence- 
ment of — Fixation of date — Matter of 
discretion of Industrial Tribunal. — No 
interference unless unreasonable exercise of 
discretion is proved (Oct) 1685 A 
——S. 18 — See Ibid, S. 2 (p) 


2 (Sep): 1660- 


——Ss. 18 (1) and 2 (p) — Settlement be- 
tween company and workers — Arrived at 
by vast majority of workers. — Refusal by 
small number of workers — Settlement does 
not cease to be just and fair. 

(Dec) 2163 B 
——S. 20 — See Ibid, S. 11 | (Mar) 606 
——S, 25-B (1) and (2) — Continuous ser- 
vice — Scope of sub-sections (1) and (2) is 
different (Tul). 1253 C 
—S; 25-B (2) — Continuous service — 
Workman must have worked for at least 
240 days in one year (Feb) 422 C 
——S. 25-F — See also Ibid, S. 2 (00) 

(JuD) 1253 B. D 

——S. 25-F — Relief of reinstatement itr 
services with full back wages — When can 
je granted 
——Ss.. 33 (1) (a) and 10-A — Alteration 
n conditions of service pending reference — 
Duty of Tribunal (Oct) 1699 
—S§, 33-C (2) — 
India, Art. 226 
—-Sch. I, Item 1 — See Constitution of 
India, Art. 136 (Jul) 1253 A 
——Sch. 2, Item 3 — See also Ibid, S. 2 (oo). 

(Jul) 1253. D 


(Noy) 1862 


——Sch. 2, Item 3 — Reinstatement — 
Permissibility (Sep) 1595: 
— Sch. 2, Item 6 —- See Constitution of 


India, Art 226 (Sep). 1640 
—Sch. 3, Item 1 — See also Industrial 
Disputes (Bombay) Rules (1957), R. 31 
(Jun) 1088 B 
——Sch. 3, Item 1 — Wage scale — Revi» 
don of — Retrospectivity — Propriety of 


(Mar). 599. A 
——tch, 3, Item 1 — Wage scale — Revi- 
tion of — Retrospectiviiy — Propriety of 

(Jun) 1088 A 


. open 


(Feb) 422 B 


See Constitution of 


Industrial Disputes Act (contd.) : 
——Sch. 3, Item 2 — Dearness. allowance —- 
Textile Mills at Poona — Held, dearness 
allowance should be based on Consumer 
Price Index of Poona and not Sholapur 
{Feb} 409 


~——Sch. 3, Item 2 — Dearness allowance — 
Correlation with cost of living index — Not 
a universal. rule (Mar) 599 C 
——Sch. 3, Item 2 — Dearness allowance 
— Computation — Mode — Interference 
under Art. 136. of Constitution — Whether 
(Jun) 1088 C 
——Sch. 3, Hem 2 — Dearness. allowance 
— Adoption of region-cum-industry basis 
for one unit and linking it with cost of liv- 
ing index in case of other units in. same in- 
dustry — Not proper (Oct) 1685 B 
——Sch. 3, Item 5 — See Paymeat of Gra- 
tuity Act (39 of 1972), S. 4 (5) 

(Oct) 1685 C 


Industria! Disputes (Bombay). Rules (1957), 
——-R. 31 — Scope of — Award — Modi- 
fication ofi — Permissibility. — Extent of 
(Mar) 599 B 
——R. 31 — Wage scale — Revision of — 
Jurisdiction of Tribunal — Ambit of — 
Award: — ‘Corrections. under R. 31 — When 
open. (Industrial Disputes Act (14 of 1947), 
Sch. 3, Item #) (Jun) 1088 B 
——R.. 62: (2) by — See Industrial Disputes 
Act (1947), S. 2 (p). (Sep) 1660: 


Industrial Disputes (Central) Rules (1957), 
——R. 22 — See Industrial Disputes. Act 
(1947), S. Lb (Mar) 606. 


——R. 24. — See Industrial Disputes 
(1947), S. 11 (Mar). 606: 


Industries (Derelopment. and Regulation), 
Act (65 of $951), S. 18-AA. and S. 18-F — 
Taking over of undertaking without investi- 
gation — Hearing at pre-decisional stage 
must: be given. Decision. dated 5-1-1979 
(Delhi), Reversed ` (Apr) 818° 
—S. 18-F — See Ibid, S. 18-AA 

(Apr) 818: 


Insurance Act (4 of 1938), Pre. — Marine 
insurance — Goods insured by marine in- 
surance policy consigned from. Negapattinany 
(Tamil Nadu) to Penang (Malaysia) — 
Goods damaged by sea water by vis major, 
at the time of loading them: from boat to: 
steamer — Suit for damages against ïn- 
surance Company — Defence of frawd by 
plaintiff to profit himself. by: inflating weight 
and value: of consignment — Defence ver- 
sion not proved — Dispute as te size of 
cases. containing the goods. as well as about 
the quality in. each case — Evidence of 
plaintiff proved unimpeachable. and. suit 


Act 
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Insurance Act (contd) -- . 
decreed. Judgment of Madras High Court, 
Reversed (Aug) 1528 


International Airport Authority Act (43 of 
1971), Pre. —- Circular Nos. 17/31/74-Ops., 


D/- 30-8-1974 and 17/31/74-Ops., Dj/- 8-4 
1974 not open to challenge (Mar) 597 B 
International Covenant on Civil and Poli- 


@cal Rights, Art. 7 — See Public Safety — 
Conservation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act (1974), 
B. 3 S 


Iuterpretation of Statutes — See 

= (1) Constitution of India, Art. 22 (5) 
: B (Apr) 814 B 
(2) Forward Contracts (Regulation) Act 
(1952), S. 18 (3) (Sep) 1582 

(3} Income-tax Act (1961), S. 52 (2) 
te ; (Nov) 1922 A 
~: 4) Kerala Essential Articles Control (Tem- 

porary Powers) Act (1962), S. 2 (a) 

"og ; (Aug) 1485 
(5) Tenancy Laws — U. P. Imposition of 
' t Ceiling on Land Holdings Act (1961), 
S. 5 (1) and (6), Proviso (b) 
. (Mar) 636 
-——Ambiguous language — See Motor Vehi- 
eles Act (1939), S. 95 (2) (a) (Dec) 2059 
__-Fxternal aid — Proceedings of legisla- 
tare — Reference io Income-tax Act (1961). 
S. 52 (2) (Nov) 1922 B 
——Foreign decisions — See Income-tax 
Act (1961), S. 2 (15) (Aug) 1462 C 
=~<Jnternal and Marginal Note to section 
— Use of, in interpreting statute , 
l (Nov) 1922 C 


»—Legislative intent — See Tenancy Laws 
— U. P. Imposition of Ceiling on Land 
Holdings Act (1961), S. 5 (6), Proviso (b) 
A >.. JuD 1274 B 
„—Meaning. of words — See Sales Tax 
— U, P. Sales Tax Act (1948), S. 3-A (2) 
(Sep) 1649 B 
——Meaning of words — Maxim — 
Noscitur a sociis — See Sales Tax — U. P. 
Sales Tax Act (1948), S. 3-A (Dec) 2101 
~—Particular expression not defined in an 
Act — its definition in another Act cannot 
be -imported into former Act (May) 951 C 
——-Plain language -—- See Sales Tax — 
Central Sales Tax Act (1956), S. 8 (3) (b) 
(Sep) 1610 
—Repeal by Implication — See Munici- 
palities — Bombay Provincial Municipal 
Corporations Act (1949), S. 457 (7) and OUD 
7 (Dec) 2022 C 
<- Rule ‘of contemporanea ` expositio — 
Circulars issued by Central Board of Direct 
axes — Binding nature (Nov) 1922 D 


(Apr) 746 — 


Interpretation of Statutes (contd.) a 
-——Same words used in different statutes —~ 
See Tenancy Laws — U. P. Imposition -of 


Ceiling on Land Holdings Act (1961), See- 
tion 5 (6), Proviso (b) ` (Jul) 1974 F 
—Social welfare legislation -~ Construc- 
tion of — Rule of beneficient construction 
should be adopted (Apr) 852 B 
-——Substantive and procedural law — See 
Civil P. C. (1908), S. 11s (Jun) 1143 B 
—Taxing Statutes — See also Income-tax 
Act (1961), S. 256 | (Aug) 1524 
——Taxing statutes — Construction — Rule 
as to f (Sep) 1656 B 
—Taxing statute — Charging provisions 
and machinery provisions — Rules of con- 
struction (Nov) 1887 C 


—tUse of terms of. expressions of well 
known legal significance or connotation by 
legislation — Covrt. must interpret them as 
used or understood in popular sense 

(Jul) 1274 B 
—Welfare Statutes — Interpretation of 


(Feb) 422 A 
Jammu & Kashmir Land Acquisition Rules, 
R. 46 (3) — Applicability -—- Acquisi- 
tion of land with building: — Absence of 


material to indicate. market value of pro- 
perty — Mode of capitalization: of return 
which might reasonably be received is per- 
missible (May) 971 


Jammu and Kashmir Public Safety Act 
(6 of 1978) 
See under Public Safety. 


Judicial Officers Protection Act (18 of 
1850); S. 1 — See Contempt of Courts Act 
(1971), S. 2 (1) . (Apr) 755 A 


Karnataka Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S.4 —— See 
Maharashtra Agricultural Produce Marketing 
(Regulation) Act (1964), S. 4 í 

' - (Jun) 1127 A 
—S. 5 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S. 4 (Jun) 1127 A 
=—S. 6 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S. 4 o o (Jun) 1127 A 
Karnataka Edible Oil, Edible Oil- Seeds and 
Oil Cakes (Declaration of Stocks) Order 
(1976), Cl. 3 (2) (a) and (b) — See also 
Essential Commodities Act (1955), S. 3 

: - (Aug) 1468 B 
——Cl. 3 (2) (a) and (b) — Transport of 
Edible Oils etc. on Sunday or Holiday — 
Stock-holder is duty-bound to furnish re- 
quited declaration before commodity leaves 
place. of transport. 1979 Cri.LJ 977 (Kani), 
Reversed (Aug) 1468 A 
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Karnataka Sales. Tax Act (25 of 1957) 
See vnder Sales Tax. 


Karnataka Tax on Entry of Goods into 


Local Areas for Consumption, Use or Sale 


therein Act (27 of 1979), Pre. — See Con- 
stitution of India, Art.’ 19 (1) (g) 

(Feb) 463 B 
1 — Pre. — See Constitution of India, Arti- 
ele 304 (a) (Feb) 463 C 
~—Pre. — See Constitution of India, Arti- 
cle 304 (b) (Feb) 463 D- 
“S.3 — See also Constitution of India, 
Art. 14 (Feb) 463 A 
—s, 3 — Whether invalid on ground of 
‘Vagueness (Feb) 463 E 


Kerala Abkari Act (1 of 1077), S. 12-A 
„See 

0 Constitution .of India, Art. 19 {1) (g) 
(Nov) 1863 B 

O Constitution of India, Art. 246 
` (Nov) 1863 A, C 

8) Constitution of India, Art. 301 
(Nov) 1863 G 


^— S. 12-B — See also 
4D Constitution of India, Art. 19 (1) (g) 
(Nov) 1863 B 
. Q) Constitution of India, Art. 246 
i (Nov) 1863 A, C 
aa 14 (e) — See ‘Connie of India, 
Art. 246 . 
wS. 14 (e) and (f) — See 
, 1) Constitujon of India, Art. 19 (1) (g) 
(Nov). 1863 B 
(2) Constitution of. India, Art. 246 
z _ (Nov) 1863 A, Œ 
"—SsS. 17 (1 ‘Kerala Rectified Spirit 
‘Rules (1972), Ro 13 (2), Proviso — Levy of 
excise duty on excess wastage of alcohol — 
Rule 13 (2), Proviso can . be supported in 
terms of one provision S. 17 (f) 
` (Nov) 1863 F 


—s. 68-A — - See Pa 
0) Constituzion of India, ren 19 (1) (g) 
.-- (Nov) 1863 B 

O Constitucion . of. India, Art, 246 

PA (Nov) 1863 A, C 
Kerala Agricuitursts Debt Relief Act ag of 
- 1970) 

a See under Debt Tawe 

Kerala Essential. Articles Control (Tempo- 
tary. Powers) Act (3 of 1962), Ss. 2 (a) and 
-3 — Kerala Eaw Cashewnuts (Procurement 
and Distribuiion) Order (1977), Pre. 
Essentia! artic es Declaration »y State 
Government cf Kerala .that cashewnuts was 
an essential article — Validity of a 

: : i f -  (Aug)-1485 
~——S. 3 -- See Ibid, S. 2 (a). - (Aug) 1485 
Tan Generżł. Sales ‘Tax Act us of- O 

© See under Sales Tax, l 


(Nov) 1863 D. 


Civil P. C. (1908), S. 104. 
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Kerala Raw Cashewn”ts (Procurement and 
Distribution) -Order (1977), Pre. See 
Kerala Essential Articles Control (Temporary 
Powers) Act (1962), 5. 2 (a) (Aug) 1485 


Kerala Rectified Spirit Rules (1972), R. 13 
— See 
(1) Constitution of India, Art. 19 a) @) 
(Nov) 1863 B 
(2) Constitution of India, Art. 246 i 
(Nov) 1863 A, C 
R. 13 (2), Proviso — See Kerala Abkari 
Act (1077), S. 17 ® (Nov) 1863 F . 
R. 16 — See 
(1) Constitution of India, Art. 19 (1) (g) 
(Nov) 1863 B 
(2) Constitution of India, Art. 246 
` (Nov) 1863 A, © 
(3) Constitution of India, Art. 265 


1981 Supreme Court” ` 








(Nov) 1863 4 
——R. 16 (4) — See Constitution of Iná. , > 
Art. 246 No) 1863 D 
Land Acquisition Act (1 of 1894), S. 3 (b) 
— Person interested — Who is p 
i (Apr) 866 C 
— S. 3 (e) — “Company” -~— Food Cor- 


poration of India is a Company within Sec- 
tion 3 (e) — It is not a Govt. department 
(Oct) 1694 
ee Land Acquisition (Companies) 
Rules (1963), R. 4 — Rule 4 is mandatory 
— Acquisition of land for housing society 
— Procedure under R. 4 not followed 
Notification under S. 6 is. invalid 
(Apr) 866 B 
L 23 — See also J. & K. Land Acquisi- 
tion Rules, R. 46 (3) (May) 971 
——S. 23 — Market value — Computation 
(Sep) 1632 
——S. 31 — See Constitution of India, Art- 
cle. 133 (1) (a), (b) - (Aug) 1482 a 
——S. 34 — See also Constitution of India, 
Art. 133 (1) (a), (b) i {Aug) 1482 B 
S. 34 Interest Waiver of 
Claimants agreeing to reduce compensation, 
if paid within stipulated time — Also agree- 
ing not to make further claim — Cómpensa: 
tion paid in time — They cannot claim inter- 
est on compensation. Civil Rule No. 1151 
of 1969, DJ- 17-3- 1970 (Gauhatt), Reversed - 
` (May) 969 


Land Acquisition (Companies) Rules (1963), 
R. 4 — See Land Acquisition Act ee 
S. 6 (Apr) 366 B 


Letters Patent @om.), Cl. 15 See also 
(Oct) 1786 A 
——Cl. 15 — ‘Judgment’, scope, meaning 
and ‘purport of — Test to. determine. as to 
when. order passed by-trial Judge „can be 
said:te bea ‘judgment’ — -Order refusing to 
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Letters- Patent: (Bom.): (contd.) 

appoint a receiver or to grant interim. 
junction is a ‘judgment’ and hence appeal- 
able. AIR 1935 Rang 267 (FB), Overruled; 
L. P. Appeal. No. 611 of 1980, D/- 15-1- 
198! (Bom), Reversed (Oct) 1786 B 


Limitation Act: (36: of 1963), S. 5 — See: 
(1) Civil P. C. (1908), O. 22, R. 4 
(Nov) 1921 
(2) Criminal P. C. (1974), S. 378 
(Apr) 733 A 
»=—Arts. 64 and 65 — Co-sharers in pos- 
session of land do not prescribe title against 
co-sharer not in possession — Nen-participa- 
tion in rent and profits by latter is immate- 
vial (Jan) 77 A 
Arts. 64. 65 — Adverse possession — 
Proof — Possession must be open and with- 
out ¿ny attempt at concealment -— Not 
necessary, however, that possession must be 
go effective as to bring it to the specific 
knowledge. of owner: Judgments of Patna 
High Court dated’ 17-2-1967 and. 30-9+1970, 
Reversed: (Mar) 707 B 
-——Arts. 64, 65 — Adverse possession — 
Proof — Land in question consisting of a 
portion of tank or land appurtenant thereto 
— Does not mean that adverse possession 
cannot be proved: Judgments of Patna 
High Court dated 17-2-1967 and 30-9-1970, 
Reversed: (Mar) 707 € 
Art. 65 —See Ibid, Art. 64 

(Jan) 77 A 


Madhya Predesh Accommodation Control 
Act (4i cf 1961) 
See under Houses and Rents. 


Madhya Pradesh Foodstuffs (Civil Supply 
Distribution). Scheme: (1981),. Cl. 2. — See 
(1) Constitution of India, Art: 14 
(Dec) 2030 G 
_ (2) Constitution of India, Art. 162’ 
(Dec)- 2030 F 
Madhya. Pradesh: Foodstuffs. (Distribution) 
Control Order (1969), Cl. 2 (a) — See Es- 
sential Commodities. Act (1955); S. 3 
(Noy) 2001 A 
Madras Bhoodan Yagna Act (15 of 1958), 
Ss. 11, 16, 17, 20, 23 — Donation of land to 
Bhoodan Board prior to commencement of 








Act — Not invalid for want: of registration 

(Sep) 1664 
——S. 16 — See Ibid, S. 11 (Sep) 1664 
——S. 17 — See Ibid, S, 11. (Sep) 1664 
—S. 20: — See Ibid. S. IT (Sep). 1664 
——S. 23 — See Ibid, S. 1! (Sep) 1664 


Makaraslitra: Agricultural Produce Marketing 
(Regulation): Act (20? of 1964); Ss. 4, 5 and 
6 — Maharashtra’ Agricultural) Produce Mar- 


~ 


ja-- 


Maharashtra. Agricultura! Produce Marketing 
Regulation Act (conid-.) 
keting (Regulation) Rules, 1967, R. 
Establishment of principal market. and sub- 
sidiary market — Power. can be exercised 
from time io, time — Rule 5 is not beyond 
rule making authority (Jun) 1127 A 
Ss. 4 and 5 — Establishment of market 


5— 





area — Facilities and conveniences not avail- 
able on. date of notification — Effect 
(Jun) 1127 C 


——S. 5 — See Ibid, S.4 (Jun). 1127 A, C 
——S. 6 — See also Ibid, S. 4 

(Jun) 1127 A 
S. 6 — Maharashtra Agricultural Pro- 
duce Marketing (Regulation) Rules 1967, 
R. 5, Proviso — No distinction is made be- 
tween sale by producer to. trader and subse- 
quent. sale by trader to trader (Jun) 1127 B 


Maharashtra. Agricultural Produce Marketing 
(Regulation) Rules (1967) R. 5 -—~ Ses 
Maharashtra: Agricultural Produce Marketing 
(Regulation) Act (1964), S. 4 





(Jun) 1127 A 
——R.. 5,. Proviso — See Maharashtra Agri- 
cultural Produce Marketing (Regulation) Act 
(1964), S. 6 (Jun) 1127 B 


Maharashtra General Clauses Act (1 of 
1994), S. 14.— See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S. 4 (Fun) 1127 A 
——S. 21 — See Maharashtra Agricultural 
Produce. Marketing, (Regulation) Act ©(1964), 
S. 4 (Jun) 1127 A 
Maharashtra Medical: Practitioners Act (28 of 
196%, S. 17 (5) — The provision is violative 
of Art. 14 (Apr) 796 
Maharashtra Municipalities Act. (40 of 1965). 
See. under Municipalities. 


Maintenance — Wife — Cruelty — See 
Criminal P. C. (1974), S. 125 (3), Proviso (2) 

(Nov) 1972 A 
Manual of Standing Orders (issued by 


Comptroller and Auditor General), Para 143 
— Amendment in Para 143 by correction 
slip, removing factor of weightage on basis 
of length of service. in determination of 
seniority, is. valid. 1974 Lab. IC 384: (Mad), 


Reversed (Apr) 783 D 
Maxims: — Contemporanea expositio — See 
Interpretation of Statutes — Rule: of con- 
temporanea expositio: (Novy) 1922 D 


Medica! Coutcil Act (192. of 1956), Ss. 19, 
19-A and 33 — Regulations of the Medical 
Council of India, Regns. I and If — Regu- 
lation IF is directory — Conditions relating 
to: minimum: qualifying marks for seclion of 
students to Medical Coegea.s — Executive 
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Medical Council Act (contd.) 
Order completely relaxing ‘such conditions 
in case of S. C. and S. T. candidates — ‘Not 
invalid or unconstitutional. AIR 1981 Madh 
Pra 129, Reversed; AIR 1980 Pat 1 (FB), 
Overruled (ec) 2045 A 
—S. 19-A — See Ibid, S. 19 
: (Dec) 2045 A 
—S. 33 — See Ibid, S. 19 (Dec) 2045 A 
Medicinal and Toilet Preparations (Excise 
Duties) Act (16 of 1955), S. 19 — See Con- 
stitution of India, Art. 246 {Nov} 1863 D 
Mines and Minerals (Regulation and De- 
velopment) Act (67 of 1957), S.2 — See 
T. N. Minor ‘Minerals -Concession Rules 
(1959), R. 8-C (Mar) 711 A 
—S. 4A — See T. N. Minor Minerals 
Concession Rules (1959), R. 8-C 
(Mar) 711 A 
—S. 15 — See also T. N. Minor Minerals 
Concession Rules (1959), R. 8-C 
(Mar) 711 A,'B, D, E, F 
—S. 15 — Rules under — T. N. Minor 
Mineral :Concession Rules (1959), R. 8-C -— 
Complete. prohibition of exploitation of 
black granite by private agencies — R. 8-C 
not ‘ultra vires Sec. 15 on that ground — 
Word ‘regulation’ in S. 15 contemplates ‘pro- 
hibition’ — Prohibiting lease of -scarce 
minerals to private agencies is effective 
method of conservation and prudent exploi- 
tation. AIR 1981 Mad 82, Reversed - 
(Mar) 711 C 
—S. 17 — See T. N. Minor Mineral. Con- 
cession Rules (1959), R. -8-C . (Mar) ‘711 A 
—S§. 18 — See T. N. Minor Mineral Con- 
cession Rules (1959), R. 8-C (Mar) 711 A 
——S, 30 — Revision in renewal case — 
Not to be rejected on :ground of delay — 
Rejection of revision without any -special 
reason ‘for condoning delay — Improper. 
Civil ‘Writ Jur. Case No. 592 of 1978 (R), 
D/- 22-3-1980 (Pat), Reversed (Oct) 1734 
Motor Vehicles Act (4 of 1939), S. 68-C — 
See also ‘Constitution of India, Art. 136 
(Sep) 1636 
—Ss. 68-C and 68-D — `” Objections to 
scheme framed under S. 68-C — Compa- 
Tison between quality -of service offered under 
the ‘scheme and past performance of existing 
private operators is not ruled out. Civil 


Misc. Petn. No. 4376/69, D/- 8-8-1980 (AID, 
Reversed (Mar) 660 A 
—Ss. 68-C and 68D — Objections of 


“personal nature” to :scheme framed under 
S. 68-C — Admissibility of (Mar) 660 B 
Ss. 68-C and 68-D and 68-I — U. P. 
Motor Vehicles Rules under -S. 68-I, Rr.-7 
(2), (4) and 5 (5) — Hearing of objections 
to scheme framed under S. 68-C — Proce- 





. and (17) 


Motor “Vehicles Act (contd.) - 

dure — Refusal to issue summons ‘to wit- 

nesses :or ‘letters of request ‘for, producing 

evidence - ~- Not -:open to challenge 

(Mar) 66) C 

=o. 68-D — See Ibid, S. 68-C i 
; (Mar) 660 A, B, C 


——S. 68-F — Permits to private operators 
— Curtailment of permits of some operators 
— Validity (Sep) 1639 


——S. 68-F (1-C) — Scope of — Grant of 
permit to person other than Corporation — 
When open. Civil Misc. Writ No. Nil of 
1979, Dj- ‘3-12-1979 AID, Reversed 

(Feb) 516 
-—S, 68-1 — See Ibid, S. 68-C 
; ; (Mar) 660 C 
~——S. 95 (2) (a) — Expression “any on 
accident” in-S. 95 (2) — It admits of two 


-meanings .and signifies as many accidents as 


number. of persons injured in an accident — 
‘Limit of compensation of Rs. 20,000/- ex- 
tends to each claimant. AIR 1976 Kant 146 
(Pt. C) and 1975 Ace CJ 177 (Ori), Over- 
roled (Dec) .2059 
MUNICIPALITIES 


—Bombay Provincial Municipal ‘Corporations 
Act (59 of 1949), Ss. 127, 149 — Poona 
Municipal. Corporation -Octroi ‘Rules (1963), 
R. 5 8) — Exemption from octroi —- ‘Ex- 
emption grarted to other :units not proved 
to be without any demarcation by Corpora- 
tion ‘under 2R. .5.(8) —— ‘Refusal of exemption 
to units in undemarcated estate — Art. 14 
mot violdted .- (Dec) 2022 B 
——S. 127 (2) — See also Ibid, S. -457 (7) 
(Dec) “2022 C 


——Ss. 127 (2),. 149, Sch. Chap. 8, .R. 62-B 
— Poona ‘Municipal’ Corporation Octroi 
Rules (1963), R. 5 (8), Proviso (since repeal- 
ed) — ‘Exemption from .octroi — Industrial 
estate — Demarcation under Bombay Town 
Planning Act — Not.a demarcation for pur- 
poses of R. 5 (8) i (Dec) .2022 A 
Ss, 127 Q), 149 —~-Poona Municipal Cor- 
‘poration Octroi Rules.. (1963), Rule 5 (8) 
Proviso — .Repeal of Rule 5 (8)— Units .not 
at all granted exemption from octroi under 
Rule 5 (8) — . Benefit -of „proviso cannot be 





claimed -by such units (Dec) .2022 D 
——S. 149 — See 
(BH Ibid, S. 127 (Dec) 2022 8 
(2) Ibid, S. 127 @Q) (Dec) 2022 A 


3) Abid, -S. 457.(7).and (17) .(Dec).2022 C 
——S. 454 .— See Ibid, ‘S. 457 (7) and (17) 

(Dec) 2022 C 

-——Ss, 457 -(7) and GP, 454, 127 (2), 149, 

Sch. Chap. 8, -R. 62-B — Poona Municipal 


‘Corporation ‘Dctroi Rules (1963), R. 5 (8) — 
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Municipalities — Bombay Provincial Munici- 
pal .Cerporations Act (contd.) 
Promulgation of R. 5 (8) —.Rule 62- B re- 
pealed by necessary implication 
(Dec} 2022 c 
——Sch. Chap. 8, R. 62-B — See. 
2 (1) Ibid, S. 127 (2) (Dec) 2022 A 
- (2) Ibid, S. 457 (7) and (17) (Dec) 2022 C 
--BDelhi Municipal Corporation Act (66 of 
3957), S. 178 — Terminal tax — Levy of — 
Pre- “requisites. AIR 1979 Delhi 144, Reversed 
(May) 991 A 
—-S. 312 — See. Ibid, S. 313 (Mar) 653 B 
——Ss. 313 and 312 — Application for sanc- 
. tion of lay out — Applicant filing revised lay 
out plan — Applicant can invoke S. 313 (3). 
1974 Rajdhani LR 132, Reversed 
(Mar) 653 B 
——§. 313 (3) — Application for sanction of 
Jay out — Standing Committee failing to 
consider application —- Sanction cannot be 
deemed to be granted, ILR (1970) 1 Delhi 66, 


Overruled; 1974 Rajdhani LR 132, Reversed 
(Mar) 653 A 
—Maharashtra Municipalities Act (40 of 


1965), Ss. 16 (1) (a) and 51 (2) — Election of 
President of Municipal Council — Disqualifi- 
cation for having been convicted — Period 
of disqualification reduced by Govt. sub- 
sequent to election — Election has to. be set 


aside (Feb) 483 
—S. 51 (2) — See Ibid, S. 16 (1) (a) 
(Feb) 483 


—Poona Municipal Corporation Octroi Rules 

(1963), R. 5 (8) — See 

` (1) Municipalities — 
Municipal Corporations 


Bombay Proviricial 
Act (1949), 


S. 127 (Dec) 2022 B 
_ @) Municipalities — Bombay Provincial 
; Municipal Corporations Act (1949), 


S. 457 (7) and (17) (Dec) 2022 C 
—Punjab Municipal Act (3 of 1911), S. 5 (3) 
— Punjab Delimitation of Wards of Munici- 
palities Rules (1972), Rr. 4 and 6 — Re- 
constitution of municipality — Division of 
reconstituted municipality into new wards 
necessary before election (Jun) 1173 
S. 238 (1) — See also Constitution of 
India Art. 226 (Jan) 136 B 
——S. 238 (1) — Supersession of Municipal 
Committee —- Opportunity should be given 
to.Committee before an order is passed. Judg- 
ment in Civil Writ Petn. No. 404 of 1980, 
D/- 9-5-1980 (Delhi), Reversed (Jan) 136 A 





iduslim Law — Maintenance — Divorced 
Wife — See Criminal P. C. (1974), S. 125 (1), 
Expln. Cl. (b) (Jul) 1243 
+——Maintenance — Wife — See Criminal 
P: C.: Oe: S. 125 (3)," Proviso 2 

(Nov) 1972 A 


Muslim Law (contd.) - . i 
— Waqf — Private trust of charitable nature 
is recognised andes the Mahomedan law -: 
(Apr) 798°B 
National Security Act (65 of 1980) 
See under Public Safety. 


Natural justice — Opportunity of hearing -= 
See Aviation Research Centre {T echnical) 
Services Rules (1976), R: 6 (2) 

. (Aug) 1495 F 


Official Secrets Act (19 of 1923), S. 14 — 
Scope — Section does not deprive right of 
accused under Cr. P. C. to get copies of 
statements of witnesses, documents, etc. (1974) 
1 Cal HC (N) 325, Reversed. AIR 1970 Cal 
335 and AIR 1969 Cal a Overruled 

(May) 917. 


Orissa Hindu Religious Endowments Act 
{4 of 1939), S. 62 (2) — See Hindu law — 
Religious endowments (Apr) 798 A 


PANCHAYATS 


—Gujarat Panchayats Act (6 of 1962), S. 203 
— Whether Panchayat service constituted 
under the Act is a civil service of the State 

(Jan) 53 A 
——Ss, 203, 206 —- Whether under the un- 
amended Act there was common centralised 
Panchayat service (Jan) 53 B 
——S. 206 — See Ibid, S. 203 (Jan) 53 B 





Payment of Bonus Act (21 of 1965), S. 2 
(21) (i) — Retaining allowance paid to work- 
men of seasonal establishment during off- 
season — It comes within substantive portion 
of ‘salary or wage’ in S. 2 (21) — It does not 
fall within purview of exclusionary Cl. (i) of 
S. 2 (21) (May) 905 


——S. 32 (iv) — Local authority — Includes 
Delhi Development Authority — Its emplo- 
yees are not entitled to bonus — ILR (1980) 
1 Delhi 29 : 1979 Lab IC NOC 165, Re» 
versed (May) 951 A 


Payment of Gratuity Act (39 of 1972), Ss. 2 
(c), 4 (1) — Expression “continuous service” 
occurring in S. 2 (c) — Construction of. 1978 
Lab IC 809 (Ker), Overruled (Apr) 852.A 
——S. 4 (1) — See Ibid, S. 2 (c) 
(Apr) 852 A 
Ss. 4 6), < 5 — Word “award” occurring 
in S. 4 (5)` - Not restricted to existing 
awards but contemplates fresh awards also 
i (Oct) 1685 C 
~—S. 5 — See Ibid, S. 4 (5) (Oct) 1685 C 
——-S. 14 — See Burmah Shell (Acquisition 
of Undertakings in India) Act (1976), S. 10 
. i (Jan) 212 `B 
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Penal Code (45 of 1860), S. 21, Cl. (12) — 
Public servant --- Definition of — Does not 
include Civil servant working.on deputation 


wiih ‘co-operative society — Sanction under 
S. 197, Cr. P. C. not necessary for his pro- 
secution (Jul) 1395 


——Ss. 30, 465, 467, 471 — Certificates which 
the accuséd was found to have forged to get 
admission in a college not valuable security 
— Conviction under S. 471 read with S. 467 
changed to one under S. 471 read with Sec- 


tion 465 (Jan) 80 

——Ss. 30, 465, 467, 471 — Valuable secu- 

rity - — Meaning of (Jan) 297 

——-S. 34 — See 

(1) Ibid, S. 300. (Mar) 648 B 
(2) Ibid, S. 420 (Feb) 476 
(3) Arms Act (1959), S. 37 (Nov) 2008 (1) 


=; 53 — See also Ibid, S. 304, Part I | 
(Sep) 1638 


——-Ss. 53 and 302 — Sentence — Com- 
mutation of — Petitioner only 17 years of 
age when offence was committed — Sentence 
of death commuted to life imprisonment in 
consideration of his extreme young age 
(Nov) 2009 : (1) 
sane 76, Illus. (a) — Applicability of 
(Nov) 1917 A 
——S. 100 — See Ibid, S. 300 (Jul) 1379 
——S. 109 — See 
` (1) Constitution of India, Art. .136 
(Apr) 721 B 
(2) Prevention of Corruption Act (1947), 
S. 5 (2) (Apr) 721 A 
——S..114 — See Ibid, S. 193 - 
(Aug) 1417 A 
——S. 120-B — Offence under — Evidence 
and proof (Jun) 1062 B 
——-S. 120-B — Customs Act (1962), S. 135 
— Defence of India Rules (1962), R. 126-P 
(2) Gi) and (iv) — Sentence — Offence under 
S. 120-B of Penal Code read with S. 135 of 
Customs Act and R. 126-P (2) of Defence of 
India Rules — Offence jeopardises economy 
of country — Light view of the offence — 
Not to be taken — Delay in trial, notwith- 
standing (Sep) 1675 D 
—-—-Ss, 141, 149, 326 — With the aid of Sec- 


tion 149 — Clear finding as to common 
object of assembly is the pre-condition 
(Jul) 1219 


-—S. 149 — See also 


. (1) Ibid, S. 141. : (Jul) 1219 
. (2) Ibid, S. 300 (Mar) 648 B; (Jul) 1379 
(3) Ibid, S. 324 . (Jul) 1240 
: (4) Constitution of India, Art. 136 

(Mar) 650 


ss. 149 and 300 —. Charge of murder — 
_ Only interested prosecution witnesses incul- 
pating accused: - — Absence of corroboration 


Penal Code (contd.) 

from reliable sources — Testimony of- re- 
maining prosecution witness based on hearsay: 
— Testimony of such witness liable to be’ ex-. 
cluded Gul) 1223 D 
——Ss. 149, 300 — Murder committed by 
by accused efter dragging victim out of a 
house and carrying him away to a chowk — 
One of them member of unlawful assembly 
till deceased was dragged out of the - house 
— He cannot be convicted for murder with 
aid of S. 149 (Jul) 1223 E 
S. 165-A — See Ibid, S, 214 (Oct) 1735 
Ss. 193, 467, 114 — Accused abetting | 
offence of forgery —- Forged document not 
put in evidence against him in redemption 
suit against- him — Section 193 not attracted 
— Complaint by Court as envisaged by Sec- 
tion 195 (1) (b), Cr. P: C. — Not necessary 
for prosecuting him under Ss. 67, read with 
S. 114. Cr. A, 324 and 335 of 1973, dated 
19-4-1974 (Kent), Partly Reyersed; AIR 1923 
Bom 105, Overruled (Aug) 1417 A 


——Ss. 214, 165-A — Conviction under Sec- 
tion 214 — Validity. Cr. A. No. 181 of 
1971, D/- 3-2-1972 (Madh Pra), Reversed 








(Oct) 1735 
——Ss. 299-300 — See also Evidence Act 
(1872), S. 3 (May) 897 A 


~———Ss. 299-330, Exception If — Murder —. 
Exception — Burden is on accused to estab- 
lish circumstances which would bring his case 
within any exception (Mar) 617. D 
——S. 300 — See also 
(1) Ibid, S. 149 
(2) Ibid, S. 202 
(3) Ibid, S. 304, Part II 
(4) Evidence Act (1872), S. 3 
` (Feb) 376 A; (Mar) 697 A; 
(Apr) 738 A; (Jun) 1163; 
(Jul) 1230 B, C; (Jul) 1390 B 
S. 300 — Murder — Appreciation’ of 
evidence — Statements of only eye-witness 
removed from scene of occurrence in un- 
conscious state, recorded soon after recovery 
of consciousness, confined only to question 
put up by Magistrate — Failure on his part 
to mention overt acts attributed to assailants 
does not detract from his credibility 
(Mar) 648 A 
-——S. 300 read with Ss. 34 and 149 — 
Murder — Act done by several persons in 
furtherance of common intention — Instance 
(Mar) 648 B 
———Ss. 300, 302 — Murder — Corpus delicti 
not found — Conviction can still be based 
on circumstantial evidence (Apr) 738 B 
——S. 300 — Murder conviction.— High 
Court setting it aside by ignoring . relevant 
evidence and drawing on conjecture and dis- 


- Jul) 1223 C, D, È 
(Jun) 1167 B 
(Mar) 642 
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Penal Code (contd.) 

carding evidence of recovery of incriminating 
arlicles —- Decision of High Court set aside. 
Criminal Appeal No. 1044 of 1974, D/- 2-4- 
1975 (Punj & Har), Reversed (May) 1021 C 


——Ss. 300, 302 — Murder — Accused 
giving blow on head of deceased — 5 inju- 
ries suffered by deceased on head region — 
Each injury caused by blow intended to kill 
— Conviction of accused for murder — 
Valid (Jun) 1167 B 
S. 300 — Charge of murder — Ap- 
preciation of evidence — Witness testifying 
that he identified accused in light of torch 
with him — Corroborated by direct testi- 
mony of eye-witnesses — Version of witness 
could not be discarded merely on ground 
that there was no mention of torch in FIR 

(Jul) 1217 
——S. 300 — Charge of murder — Apprecia- 
tion of evidence — Prosecution witnesses 
interested in deceased and making improve- 
ments in material particulars — Reliance 
could not be placed on testimony of such 
witnesses (Jul) 1223 A 


S. 300 — Charge of murder — Testimony 
of independent witness, police patil, showing 
that names of accused were mentioned to 
him as assailants of deceased while beating 
of deceased was in progress — Information 
conveyed to such witness admissible as res 
gestae — Such testimony corroborating other 
evidence supporting culpability of accused — 
Accused could be said to be guilty of offences 

(Jul) 1223 B 
——§. 300 — Charge of murder — Prosecu- 
‘tion witness inculpating an accused —- Name 
of accused absent from statement made to 
police by witness — Testimony of witness 
could not be relied on (Jul) 1223 C 
——S. 300 — Charge of murder — Evidence 
of eye-witnesses cannot be rejected only on 
the ground that they did not inlervene to 
save the deceased (Jul) 1227 
S. 300 — Murder trial — Eye-witness — 
Name not mentioned in F.I.R. — Apprecia- 
tion of evidence (Jul) 1241 B 
——Ss. 300, 302, 307, 149, 100 — Offences 
under — Proof (Jul) 1379 
-——S, 300 — Murder — Dying declaration 
-— Reliance on (Sep) 1578 A 
~S. 300 — Murder — Appreciation of 
evidence — Inconsistency between ocular and 
medical evidence — Conviction cannot be 
based on such evidence (Sep) 1578 B 
——S§. 300 — Murder case — Part of pro- 
secution story as told by alleged eye-witnesses, 
doubtful — Rest of the story told by those 
-eye-witnesses must be examined carefully 
before it can be relied on {Sep) 1579 A 











Penal Code (contd.) 

——S. 300 --- Evidence Act (1872), S. 45 — 
Murder case — Evidence (Sep) 1579 B 
S. 300 — Absence of proof of motive 
— Effect (Oct) 1740 A 
~——S. 300 — Charge of murder of wife by 
gun shot — Theory of accidental firing dis- 
proved — Acquittal, held, liable to be set 
aside. Cr. App. No. 704 of 1968, D/- 25-10- 
1971 (Madh Pra), Reversed (Oct) 1740 B 
——S. 300 — Evidence Act (1872), S. 3 — 
Charge of murder against police officers — 
Appreciaiion of evidence — Conviction for 
murder if could be founded on evidence led 
by prosecution (Nov) 1917 B 
——Ss. 300, Cl. Thirdly, 300 Exception 4, 302 
and 304 Part II — Assault in heat of 
moment and without premeditation — Case 
would be covered by Exception 4 of S. 300 
— Cl. Thirdly of Section 300 would not 





apply. Decision of Punjab and Haryana 
High Court Reversed (Aug) 1552 
——Ss. 300, Thirdly Illus. (c), 302, 304 


Part H — Case not coming under Sec. 300, 
Thirdly — Effect — Sentence — Criminal 
Appeal No. 664 of 1980, D/- 8-9-1980 (Bom), 
Partly Reversed (Aug) 1441 
——S. 302 — See also 
(1) Ibid, S. 53 
(2) Ibid, S. 300 


(Nov) 2009 (1) 
(Apr) 738 B; 
(Jul) 1379 
(3) Ibid, S. 300, Cl. Thirdly Exception 4 
(Aug) 1552 
(5) Ibid, S. 300, Thirdly Mius. (c) 
(Aug) 1441 
(6) Constitution of India, Art. 136 
(Mar) 650; (May) 925 B 
(7) Criminal P, C. (1974), S. 378 
f (Apr) 733 B 
(8). Criminal P. C. (1974), S. 386 
(Mar) 645 
(9) Evidence Act (1872), S. 3 ; 
(Apr) 738 A; (May) 942; 
(Jun) 1161 
(10) Haryana Children Act (14 of 1974), 
S. 2 (Dec) 2037 
——S. 302 — Murder charge — Circum- 
stantial evidence — Appreciation of 
(Feb) 363 


——S. 302 — Body of deceased showing that 
two shots must have been fired at him from 
two different guns — Doubt ag to whether 
fatal shot was fired by accused — Held High 
Court was right in reducing the death 
sentence to life imprisonment (Feb) 376 B 
———S. 302 — Sentence — Rule as to 

(Apr) 764 A 
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Penal Code (contd.) 
— S. 302 — Murder — Sentence considera- 


tion ; (May) 911 D 
—S. 302 — Murder — Appeal against ac- 
quittal — Evaluation of evidence by trial 


Court not suffering from illegality, manifest 
error or perversity — Two views of evidence 
reasonably possible — High Court is not 
entitled on that ground to reverse acquittal 
order (May). 950 


—S. 302 — Murder — Sentence — Sole 
eye-witness a five-year old child of deceased 
— Accused about 21 years of age a servant 
of family of deceased — Been in jail for ten 
long years — Sentence of death altered to 
one of imprisonment for life 


—S. 302 — Murder — Death sentence — 
Mitigating circumstances —- Murder of Amin, 
a Govt. servant, for effecting sale of lands 
of accused in discharge of his ministerial 


duty (Jun) 1160 
—S, 302 — Murder — Testimony of eye 
witnesses — Discrepancies therein, minor — 


It cannot go to the root of prosecution story 
(Jun) 1167 A 


——Ss. 302, 449 —. Sentence under — Pro- 
priety (Jun) 1171 
——S. 302 — Conviction for murder — 
Sentence of death — Special reasons must be 
given — Fact of murder being Terrific is not 
adequate reason — See Criminal P. C. (1974), 
S. 354 (3) (Jul). 1220 
——S. 302 — Murder — Sentence 

(Aug) 1442 C 


——S. 302 — Death sentence — Double 
murder of young children committed in pro- 
fessional manner by two accused — Death 
sentence upheld (Sep) 1572 
——S. 302 — Sentence — Murdes by ac- 
cused of his brother’s wife and nephew — 
Murder committed under sudden impulse in 
grave fit of rage — In ends of justice, death 
sentence commuted into imprisonment for life. 
1980 Cri LJ NOC 86 (Madh Pra) (Pt. B), 
Reversed (Oct) 1710 


—S. 302 — Murder case — Conviction on 
basis of judicial and extra-judicial confessions 
— Both confessions found rejectable. by High 
Court — Acquittal of accused by it is pro- 
per (Nov). 2007 
Ss. 304, Part I, 53 — Sentence — Re- 
duced to imprisonment already undergone 
(eighteen months) as accused was raw youth 





of 19 years (Sep) 163% 
-——S. 304, Part IT — See also 
(1) Ibid, S. 300, Cl. Thirdly (Aug) 1552 


(2) Ibid, S. 300, Thirdly Illus. (c) 
(Aug) 1441 


(Jun) 1122. 


Penal Code (confd.) 

—S5s. 304, Part H, 300 — Quarrel between 
accused and victim — Accused incensed by 
Situation, giviag blow on vulnerable part of 


victim’s body resulting in his death — 
Offence falls under S. 304, Part If and not 
under S. 300 (Mar) 642 
——S. 307 — See also 
(1) Ibid, S, 200 (Jul) 1379 
(2) Ibid, S. 224. (Jul) 1240 


———Ss. 307 and 309 —- Conviction under of 
a desolate woman jumping into a well with 
her two children — Release on admonition 
for offence under S. 309 but imprisonment - 
for offence under S. 307 — Distinction is 
without valid reasons — Accused released on 
admonition for both offences 
(Oct) 1776 (2) 
——S. 309 — See Ibid, S. 307 
. , (Oct) 1776 (2) 
——S. 324 — See also Criminal P. C., (1974), 
S. 320. (2), (5) (Novi 2008 (3) 
——Ss. 324, 307, 149 — Quarrel between 
college students — All accused within age . 
group of 19-20 years — Conviction under 
S. 307 read with S, 149 altered to conviction 
under S. 324 — Permission to compound 
offence accepted in view of happy relation- 
ship established in student community 
(Jul) 1240 
——S. 325 — See 
{1) Criminal P. C. (1974), S, 320 , 
(Oct) 1775 (2) 
(2) Criminal P: C. (1974), S. 320 (2), (5) 
(Nov) 2008 (3) 
—S. 326 — See Ibid, S. 141 
Qul) 1219 
——S. 376 — Sentence — Fixation of quan- 
tum — Relevant consideration. (Jan) 39 
——S. 376 — Rape — Absence of corrobora- 
tive evidence or absence of injuries. on per- 
son of victim not fatal in each case 
(Jan) 96 B 
——S. 376 — Prosecution of accused per- 
sons under — Delay. in lodging F. I. R. re- 
asonably explained — Victim, below 16 years 
of age — Question of consent did not arise - 
(Feb) 361 A 
—S. 376 — Rape — Absence of corrobora- 
tive evidence. or absence of injuries on per- 
son of victim not fatal in each case 
(Feb) 559 B 
——S. 3927 — See 
(1) Arms Act (1959). S 37 
(Nov) 2008 (1) 


€2) Criminai P. C. (1974), S. 432 
(Mar) 644 
——S. 395 — See Evidencis Act (1872), S. 3 
(Jul) 1388 
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Penal Code (contd.) 
S. 396 — Dacoity — . Proof —  paiaehee 
disclosing commission of offence by accused 
— No other view of the evidence possible — 
Conviction sustained (Mar) 612 
—S. 396 — Dacoity with murder — Ap- 
preciation of evidence. 1977 Cri LJ NOC 80 
(Pat), Reversed (Jul) 1392 
S. 397 — See 
< (1) Arms Act (1959), S. 37° 

(Nov) 2008 (1) 

D Criminal P. C. (1974), S. 432 

(Mar) 644 
S. 406 — W. B. Board of Secondary 
Education Act (5 of 1963), Ss. 27, 45 — Mis- 
appropriation of Provident Fund money of 
school —- Absence of statutory rules is no 
ground to quash proceedings. (1974) 1 Cal 
HN 481, Reversed (Jan) 81 
——S, 409 — Conviction for misappropria- 
tion — Essentials to be proved (Sep) 1646 


-——S. 420 read with S. 34 — One of the 
partners procuring goods by practising fraud 
on complainant — Absence of evidence that 
another partner had any knowledge of this 
state of affairs — Goods stored in room 
hired by them — Not by itself sufficient to 
convict another partner under S. 420 read 
with S. 34. Decision of Bombay H. C., Re- 
versed (Feb) 476 
——S. 449 — See Ibid, S. 302 (Jun) 1171 
——S. 452 — See Constitution of India, 
Art. 136 (Nov) 2008 (2} 
——S. 465 — See Ibid, S. 30 











, ; (Jan) 80; 297 
——S. 467 — See 
a G) Ibid, S. 30 
+. (2) Ibid, S. 193 
——S. 471 — See Ibid, S. 30 
——S. 477-A — See 

(1) Constitution of India, Art. 136 


(Jan) 80; 297 
(Aug) 1417 A 
(Jan) 80; 297 


(Apr) 721 B 
D Prevention of Corruption Act (1947), 
S. 52 (Apr) 72! A 


—Ss. 499, 500 — Defamation — Publica- 
tion. of news items by newspapers — Journa- 
lists do not enjoy any special privilege 
(Aug) 1514 B 
Ss. 499 Ninth Exception and 500 — De- 
famation — Prosecution of newspaper editor 
— Availability of protection under Excep- 





tion 9. 1979 Cri LJ 1494 (Madh Pra), Ree 
versed (Aug) 1514 A 
——S. 500 — See, 


(1) Ibid, S. 499 tAug) 1514 B 

. (2) Ibid, S. 499, Expin. 9 (Aug) 1514 A 
Poona Menicipal Cormeration:< Octroi Rules 

- (1963) 

= See: under ‘Municipalities. 


Precedents —- See Constitution of India, 
Art. 136 à (Nov) 1956 
——Rule of stare decisis — Applicability — 
See Constitution af India, Art. 31-A 

(Jan) 271 B 


Prevention of Blackmarketing and Mainten 
ance of Supplies of Essential Commodities 
Act (7 of 1980) . ‘ 

See under Public Safety. 


Prevention of Corruption Act .(2° of 1947), 
S. 4 (1) — Presumption under — Statement 
of accused recorded under, S. 313,- Criminal. 
P. C. that currency notes were thrust in his 
pocket — Not by itself sufficient to raise 
presumption. Cr. A. No. 223 of 1978 (Pat), 
Reversed (Jul) 1235 
——S. 5 (1), (c), (2) — See Ibid, S. 6 
(Jan) 20 
——S. 5 (1) (d) read with S. 5 (2) — Offence 
under — Prosecution for —- Non-compliance 
with R. 16.38 of Punjab Police Rules — Ac- 
quittal of accused by High Court on such ' 
ground — Not permitted. Cri. Appeal No. 
396 of 1972, Dj- 21-11-1973 (Punj & Har), 
Reversed (May) 1007 
-——S. 5 (1) (e) — See Ibid, S. 5 (2) 
(Jun) 1186 A, B 


of 


——S. 5 (2) — See also 
(1) Ibid, S. 5 (1) (d) (May) 1007 
(2) Constitution of India, Art. 136 i 
(Apr) 721 Š 
——S. 5 (2) — Penal Code (1860), Ss. 477-A, 
109 — Conviction under — Evidence — 
Proof — Sufficiency (Apr) 721 A 


S. 5 (2) read with S. 5 (1) (e),— Public 
servant — Possession of assets dispropor- 
tionate to income — Failure to account — 
Liable to be convicted +- Prosecution need 
not PSONE all possible sources of his income 
. Gun) 1186 A. 


EERE- 5 (2) iad with S. 5 (1) (e) — Accused 
found having disproportionate assets in bis 
possession — His duty to account satisfac- 
torily for such possession —- Extent of proof 

f (Jun) 1186 B 


——Ss. 6, 5 (1) (c) and 5 (2) — Government 
of India (Allocation of Business) Rules 1961, 
Entry 32-A — Prosecution of employee of 
Zoological Survey of India — High Court 
holding that sanction was not proper —-Su- 
preme Court refused to interfere (Jan) 20 


Prevention of Food Adulteration Act (37 of 
1954), S. 2 (i) (b) — See Prevention of Food 
Adulteration Rules, (1953), App B, Para- 
graph A-17.11 : (Jan) 175 A 
——S.'7 — See Prevention of Food Adultera- 
tion Rules hoe “App: :B,. Item A 05.06 

QJul) 1233 | 
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Prevention of Food Aduiteration Act (contd.) 

——S. 13 (3) — See also Ibid, S. 16 
(Jul) 1387 
—S. 13 (3) — Sample of ‘Dal Biji’ analysed 
by Central Food Laboratory three yzars 
after it was taken — Effect - (Mar) 611 

——S, 16 — See also 

(1) Constitution of India, Art. 136 

(Jan) 173 B 
(2) Criminal P. C. (1974), S. 397 (1) 

© Qun) 1169 A 
——S. 16 — Prosecution under the Aci — 
Supreme Court ordering retrial — Plea that 
long time elapsed since prosecution and re- 
trial would cause hardship to accused —- Not 
entertained (Jun) 11@ B 
——Ss, 16, 13 (3) — Conviction of accused 
on basis of report of Public Analyst by ex- 
cluding from consideration certificate of 
Director, Central Food Laboratory on grcund 
of tampering of seal on container of sarıple 
++ Validity. Decision of Madhya Pradesh 
High Court, Reversed (Jul) 2387 


——S. 16 (1) (a) (i) — See also Preservation 
of Food Adulteration Rules (1955), App. B, 
Items A, 05.06. (Jul) 233 
—-§. 16 (1) (a) @, Proviso — Şale of 
adulterated milk — Percentage of deficiency 
0.4% in fat contents — Accused, old nan 
and suffering from -asthama, having cean 
‘past record — Fit case to award sentence 


lower than the minimum prescribed 

. (Oct) :723 

——-Ss. 16 (1) (a) and 20-AA — Conviction 

for sale of adulterated food — Sentence 
(Oct) 177€ (1) 


——S. 20-AA — ` See Ibid, S. 16 (1) (a) -> 
is (Oct) 1776 (1) 


IEMETA of Food Adulteration Rules (1855), 
+—~-App. B, Items A.05.06 and A.05.06.C! — 
Conviction for selling adulterated ‘Dalcrini’ 





— Public Analyst examining sample by 
applying only microscopic test .—- Conviction 
is liable to be set aside. 1979 All LJ 1208, 
Reversed. i (Jul) 1233 
——Appendix B, Item A 05.06.01 —- See 
Ibid, App. B, Item A 05.06 (Jul) 1233 


——App. B, Para A-17.11 — Gingelly Oil 
— Sample properly sealed — Increase in 
Free Fatty Acid contents not to be readily 
inferred — Criminal Appeal No. 657 of 1970, 
D/- 10-1-1972 (Mad), Reversed 
P l (Jan) 175 A 


Prisons Act (9 of 1894), Pre. — See Constitu- 
tion of India, Art. 32 (Oct) 1767 


——S. 56 — See Constitution of India; Arti- 
cle 21 (May) 929 C 


Prize Chits and Money Circulating Schemes 
(Banning) Act (43 of 1978), Pre. —- Act is not 
ultra vires Art. 19 (1) ( and (g) and Arti; 
cle 14 of the Constitution ` (Feb) 504 A 
Pre. — Act is not ultra vires Parliament 
on ground that in pith and substance it’ falls 
in the State List (Feb) 504 C 
—-~-S. 11 — Categories exempted do not 
spell out discriminatory treatment — Section 
is not violative of Art, 14 (Feb) 504 
Probation of Offetders Act (20 of 1958), 5 
— See also 

(1) Criminal P. C. (1974), S. 360 

(Mar) 643 

(2) Prevention of Food Adulieration Act 

(1954), S. 16 (1) (a) (Oct) 1776 (1) 
S. 4 — Applicability — Accused a 
mature person convicted for smuggling large 
quantity of gold — Held, not entitled to 
benefit under S. 4. Cr. A. 504 of 1972, DJ- 
16-6-1973 (Bom), Reversed (May) 927 
Provincial Insolvency Act (5 of 1929), S. 46 
See Companies Act (1956), S. 529 : 

(Aug) 1483 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971), S. 1 — Delhi 
Rent Control Act (1958), Ss. 3 (a), 14 and 
25-B — Premises Act overrides provisions of 
Rent Act {Mar) 670 B 
~—S. 2 — Slum Areas (Improvement and 
Clearance) Act (1956), S. 19 — Premises Act 
overrides Slums Act (Mar) 670 C 
2 (2) (g) — Definition of “unauth- 
orised occupation” — Interpretation — Rel- 
evant factor (Mar) 670 A 
PUBLIC SAFETY 











—Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 — See also 

(1) Ibid, S. 8&8 (b) (Sep) t641 A 


(2) Constitation of India, Art. 22 (5) 

(Jan) 28; (Sep) 1621 B, C, D 
(3) Constitution of India, Art. 225 

(Nov) 2005 B 
S. 3 — Delay in supplying of copies of 
documents té detenu — Effect (Feb) 436 A 
S. 3 — Delay in supplying material for 
making representation against detention —- 
Effect (Feb) 436 B 
Ss. 3, 5 — Right of detenu to have inter- 
view with lawyer and. family members — 
Conditions or Detention Order D/- 23-8-1975, 
issued by Delhi Administration Clause 3 (b) 
(i) and (ii) — Sub-clauses ‘(i) and (ii) of 

cl. (b) are violative of Arts. 14 and 21 
(Apr) 746 
S. 3 — Detention — Representation 
made by detenu must be considered within 
reasonable time — . Delay invalidates deten- 
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Public Safety — Conservation of Foreign: By- 
change and Prevention of Smuggling: Activj= 
ties Act (contd.) 


lion. W. P. No. 6343 of 1980; D7- 36-T-1984: 
(All), Reversed (Jun) 1126 B 
~—-~-Ss. 3 and 8 — Constitution of India, 


Art. 166 — Detention under Act — Re- 
presentation by Detenu — Disposal of 
(Sep) 164]. È 
=S. 3 (1) — See also- 
(1) Constitution of India, Art. 22 (5). 
(Jun) 1191 A 
(2) Constitution of India, Art, 136 


(Dec) 2238 
~——-§. 3 (1) — Service of grounds of deten- 
tion —- Is complete only when grounds of 


detention. are accompanied by. documents. 
forming basis. thereof (Feb): 362. 


——-§: 3 (1) — Constitution of India, Art. 20: 


— Detention — Grounds. of detention — 
Documents relied upon not supplied 
(Apr): 87h 


——S. 3 (1): — Detention under — Detenue 
alleging, that he had retracted from his origi- 
nal statement before order of detention under 
certificate of posting — Presumption. under. 
Ss. 16 and 114, Evidence Act (Jun). 1191. F 
——S. 3 {1) — Detention: under — Delay: in 
disposal of representation by detaining; auth- 
ority —- Validity- (Jun) 1191 C 
-—5s. 3 (1) and 8 (f) — Order. of detention: 
made. by Secretary to Govt. in. exercise of 
power under S. 3 (1) — Representation. dis- 
posed of by Minister of State for Home: 
Affairs. — Validity (Oct) 1753 
——S, 3 (3) -— See. also Constitution of India, 
Art. 22 (5) (Feb) 510 
———~S. 3 (3) — Preventive detention — Re- 
quirements of (Apr) 728 B 
—-—-§. 5 —- See alse Ibid, S. 3 (Apr) 746 
-——S. 5 — Supply of copies of documents 
forming basis of grounds of detention after 


long delay — Detenu making, representation. 
before receipt of copies — Denial of op- 
portunity to make representation — Deten- 


tion illegal (Jan) 92 
-—-S. 5-A — Scope and’ object — Grounds 
of detention, severable — Effect 
(Aug) £480: 
——S. 8 — See also Ibid, S. 3 
(Sep) 1641 B. 
——S. 8 (t) and 3: — Reference to Advisory 
Board can be made by Subordinate Officer 
-— Prior decision of Government that it was 
necessary to detain person for more thaw 
five weeks not necessary (Sep) 1641 A 
——Ss. 8, H! — Preventive detention — Re- 
vocation. of (Dec): 2230 A 
——Ss. & Il — Preventive detention. — Re- 
vocation of — Power of Central: Government. 


198] Snpreme Court 


Pniilic. Safety — Conservation: of Foreign Ex: 
change. and Prevention. of Smuggling Acti- 
vities: Act (contd.) 

is independent. of power of confirming of 

setting aside. an order of detention under 

S. 8 &® (Dec). 2230 B. 

——S. 8 (e) — Constitution of India, Art.. 21 

— Detention under. Act —- Representation. to 


Advisory Board — Legal assistance to de- 
tenu — Detenu’s request must be considered 
on merits (Sep) 1641 C 


—S. 8 (f) — See Ibid, S. 3 (1) 

(Oct) 1753 
——S. 10 — Preventive detention — Periods 
of 1 year or 2 years mentioned’ in. S. 10 — 
Commence: from date of actual’ detention and 

not from date of order of detention 
(Nov): 2005 A 

——S. 1! — See also Ibid, S. 8: 

(Dec): 2230: A, B 
——S. 11 — Order of: detention — Revoca- 
tion — Power of State Government and 
Central Government under S. 11 to revoke 
orders of detention is in addition to the 
power under S:. 21, General Clauses Act: to 
revoke: their own order (Sep) 164% D 
—Jammu: and Kashmir Publie Safety Act 
(6 of 1978), S. 8. — Constitutiom of India, 
Art, 22° (5) — Order: of detention — Non- 
consideration. of representation —- Order is 
void even though. confirmatiom is made after 

receiving opinion of Advisory Board 


(Apr): 851 
-—National! Security Act (65 of 1980), Ss. 3 
and 8. — Preventive detenticn — Grounds 


communicated: in. English. — Detenw not con- 

versant with English — Detention is illegal 
(Jun) 1153 

S. 3 — Acts touching “public order” — 








Instance (Dec) 2166 E 

S. 3 — Preventive detention — Mala. 
fides: — Inference of (Dec) 2166. G 
——S.. 3 (2): — Preventive detention under 
S. 3 — Ground' of detention: related to ‘law 
and order’ and not to. ‘maintenance. of public 
order’? — Detention ordered: after lapse: of 


about five. years from incidents relied on — 





Detention. is: illegal. (Apr) 870 
S.. 8 — See also. 
(1): Ibid, S. 3. (Jun) 1153 


(2): Constitution of India, Art. 22 (5) 

(Dec) 2166 A 

——S: 8 — Constitution. of. India, Art. 22. (5) 

— Preventive detention under Security Act 

— Delay im consideration of representation 
— Detention: is rendered invalid 

(Fun) 1077 

S. 8.— Grounds of detention: — fim third 

ground detenu was alleged to be cuntinuing 

type of unlawful activities mentioad in 
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Public Safety — ‘National ‘Security Aci 
(contd.) ` 

ground ‘Nos. 1 and 2 — Third ground, not 
isolable from iest-.of grounds — Held, it 
could not be styled as a ground of deten- 
tion all by itself (Sep) 1672 B 
——S. 8 — Grounds of detention — Affidavit 
of Police ‘Inspector — Affidavit, a ‘mere 
forwarding letter — Copy ‘of -affidavit meed 
not be supplied to -detenu - (Sep) 1672 C 
——S. 8 (1) — See Constitution òf India, 
Art. 22 (5) (Tul 1389 
——S. 9 — See Constitution of India, -Arti- 
cle 22 (5) (Dec) 2166 .C 
-———S. 11 — Detenu’s representation on 11-5- 
1981 — Representation examined and reject- 
ed on 15-5-1981 — ‘Reference to Advisory 
Board on 15-5-1981 — On request of :detenu, 
he was produced before Board on 2-6-1981 
— Tendering of advice by Board on 3-6-1981 
— Held, there was no ‘delay at any stage 


(Sep) 1672 A , 


—Prevention of Blackmarketing and Main- 
tenance of Supplies of Essential «Commodities 
Act (7 of 1988), S. 3 — See Ibid, S. 11 
(Dec) 2041 
-———Ss. 11, 12-and 3 —-Constitution of India, 


Arts. 21, 14.and 22 — Detention — Proceed- ' 


ings before Advisory Board — Legal assist- 
ance ‘to detenu — Detaining Authority given 
legal assistance but detenu denied — ‘Proce- 
dure ‘is arbitrary and illegal 

. (Dec) 2041 
——Ss. 11 (1), 3 — Personal ‘hearing of de- 
tenu by Advisory Board’ — Opportunity ‘to 
be given must be real and not illusory 
. . (Feb) -459 
——S. 12 — See Ibid, S. 11, (Dec) 2041 
Punjab ‘Cycle-Rickshaws ‘(Regulation of 
Licence) Act (41 of 1976), Pre. — See :Con- 


stitution of India, Art. 32 (Jan) 14 
Prnjab Delimitation of Wards of Munici- 


palities Rules (1972), .R. -4 — See Municipali- 
ties — Punjab Municipal Act (1911), S. 5 


3) Gun) 1173 

R. 6 — See Municipalities Punjab 
Municipal Act (1911), 3S. 5 (3) (Jun) 1173 
Punjab Emergency (Concession) 





‘Rules 
(1865), R. 4 {D and (Gi) — Ex-army person- 
nel accepted as ‘A’ Class Tahsildar — Con- 
cession in seniority Benefit of military 
service rendered-—-.Admissibility (Jun) 1082 
Pumiab Excise Act (1 of 1914), S. 3 (6-b) — 
See Ibid, -S. 34 . Qul) 1374:B 
——S. 31 — See Ibid, S. 34 (Jul) 1374 B 
Ss. 34, 31, 3 (6-b), 59 (d} — Licence to 
sell liquor — Conditions for. L. P. A., DJ- 
29-8-1969 (Punj & Har) (affirming -(W. P. 


1 
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Panjab Excise Act (contd) 
Nos. 2034 and 2035 of 1966, D/- 9-5-1967), 
Reversed : . Qul) :1374 B 
— HS. 59 (d) — See Ibid, S. 34 
: ` (Jul) 1374 B 
Punjab Land Reforms ‘Act (10 of 1973) 
See under Tenancy Laws. 


Punjab Land Revenue Act (17 of 1887), 
S. 44 — See Punjab Pre-emption Act (1913), 
S. 15-(1) (a), Fourthly (Mar) 695 


Punjab “Monicipal Act (3 of 1911) ° 
See under Municipalities. 


Punjab Police Rules (1934), R. 16.38 — See 
Prevention of Corruption Act (1947), S. 5 
(1) (d) (May) 1007 
——R. 23 (4) — See Constitution of India, 
Art. 19 (1) -d) (Apr) 760 


Punjab Pre-emption Act (1 of 1913), S. 15 
(1) {a), Fourthly — Suit for pre-emption by 
person recorded as tenant in Jamabandi — 
Presumption arising from entry not rebutted 
by purchaser — Plaintiff is entitled to pre- 
empt * (Mar) 695 
Punjab Security of Land Tenures Act (10 of 

(1953) 

See under Tenancy Laws. 


Punjab Security .of Land Tenures Rules 
(1963) 
. See under ‘Tenancy Laws. 


‘Punjab Superior Judicial Service Rules 
(1963), R..8 —-.See Ibid, R. 12 

(Mar) 561 B 
——R. :10 (3) — Power under conferred 
upon the Governor — Impinges upon con- 
trol vested in High Court under Art. 235 of 
the Constitution : (Mar) 561 C 
——Rr. 12, 8 — Rule of quota — Restrict- 
ed only to initial appointments of direct 
recruits and promotees — Confirmation 
Rule of rotation not attracted (Mar) 561 B 
‘Punjab Tahbsildari Rules (1932), R. [1 
See ‘Punjab Emergency (Concession) Rules 
(1965), R4 © GD (Jun) 1082 


Railway Establishment Code, R. 1706 (4) — 
Applicability — Suspension .of employee dur- 
ing disciplinary enquiry — Dismissal ordered 


‘but set aside by Court — Fresh enquiry on 


same charge — Initial suspension contioues 
till final order of dismissal is passed — Em- 
Ployee entitled to subsistance allowance only 
and not full wages. C. R, Nos. 63 and 158 


-of 1973, DJ- 28-2-1979. (Raj), Reversed 


(Dee) 2177 
Railway Property (Unlawful Possession) Aci 
(29 of 1966), :S. 3 — See Evidence Act (1872), 
S. 25 . (Feb) 379 A 
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Rajasthan Judicial Service’ Rules, Pre. — See 
Constitution of India, Art. 14 (Oct) 1777 
Sch.:3 — See Constitution of India, 
Art. 14 (Oct) 1777 


Rajasthan Sales Tax Act (29 of 1954) 
See under Sales Tax. 


Ranbir Penal Code (12 of 1989 Smvt.), S. 100 
— Right of private defence — It is a defen- 
sive right — Is neither right of aggression nor 
of reprisal (Feb) 451 
——S. 326 — Sentence — Accused receiving 
simple injury as he was hit on head by stone 
pelting — Firing gun shot thereafter — Held, 
he received.some provocation as he was hit 
on head — Sentence reduced (Feb) 451 D 
——S. 326 — Offence under — Proof 

(Feb) 451 B 


Registration Act (16 of 1908), S. 17 — See 
also Madras Bhoodan Yagna Act (1958), S. 11 
(Sep) 1664 
——Ss. 17, 49 — Khorposh (maintenance) 
deed — Registration necessary within S. 17 
— Non-registration of such document — It 
cannot be received as evidence of transaction 
affecting such property — Use of such docu- 
ment as evidence of collateral transaction 
(Nov) 1937 D 
——S. 49 — See Ibid, S. 17 (Nov) 1937D 
Representation of the People Act (43 of 1951), 
S. 8 (2) — See Ibid, S. 100 (1) (d) Gà) 

. (Feb) 547 B 
~—S. 9A — Construction contract between 
candidate and the State Government — Held, 
not subsisting on date of filing of nomina- 
tión paper in view of facts and circumstances. 
(1979) 2 Kant LJ 479, Reversed (Jun) 1177 
-—S. 36 (2) — See Ibid, S. 100 (1) (a) and 





(CORC (Feb) 547 A 
—S. 67-A — See Ibid, S, 100 (1) (a) and 
(d) 0) (Feb) 547 A 


——Ss. 83 and 123 — Pleadings regarding 
corrupt practice (Jan) 8 B 
——Ss. 86 and 117 — Constitutionality — 
Sections are not ultra vires Art. 329 (b) of 
the Constitution of India (Jun) 1199 A 
Ss. 86 (1) and 117 — Non-compliance 
with S. 117 — Effect — Election petition is 
liable to be dismissed by virtue. of S. 86 (1) 
(Jun) 1199 B 
S. 100 — Office of profit under Govt. — 
Tests to determine (Mar) 658 B 
———Ss. 100 (1) (2) and (d) (i), 36 (2) (a) and 
67-A — Enquiry as to disqualification of 
candidate as contemplated by Cl. (a) and 
Cl. (d) (i), respectively of S. 100 (1) — Focal 
point of ime (Feb) 547 A 
S: 109 (1) d) G),-8 (2) — Constitution- of 
India, Art. 102 (1) (e) — Nomination — Ac- 

















Representation of the People Act (contd.) 
ceptance — Validity. AIR 1980 Madh Pra 
188, Reversed (Feb) 547 B 
—s. 116-C — Aggrieved person — Who ` 
is — Who can appeal against order dišmis- `. 
ing election petition (Jan) 116 
——S. 117 — See 
(1) Ibid, S. 86 (Jun) 1199 A 
(2) Ibid, S. 86 (1: (Jun) 1199 B 
~———S. 123 — See clso Ibid, S. 83 (Jan) 8 B 
———S. 123 — Charge of corrupt practice — 
Nature of proof required — Duty of Court 
— Election Petn. No. 7 of 1978, D/- 15-5- 
1979 (Gauhati), Reversed on facts _ 
(Jan) 8 A’ 
——S. 123 (7) — Corrupt practice of taking 
assistance of Govt. Officer for furthering elec- 
tion prospects — Necessary pleadings 
l (Mar) 658 A 
Sale of Goods Act (3 of 1930), S. 64 — See, 
also Contract Act (1872), S. 10 (Jan) 162 A 
=s. 64 — Auction sale governed by Spe- 
cial Conditions — Right of seller to accept 
lower bid — Permissibility (Jan) 162 B 


SALES TAX 
——Biscuit — Whether cooked food — 
U. P. Sales Tax Act (1948), S. 3-A É 
--Bombay Sales Tax Act (51 of 1959, S. 2 
(25) — See Ibid, S. 8 Gi) (Jan) 1 
——S. 4 — See Ibid, S. 8 (ii) (Jan) 1 
zoss. 8 (ii), 2 (25), 22 and 4 — Expression 
‘Registered dealer” in S. 8 (ii) — Interpreta- 


tion. (1973) 31 STC 396 (Guj), Reversed 
(Jan) 1 
——S. 22 — See Ibid, S. 8 (ii) (Jan) 1 


—— Ss. 55 (2) — See Ibid, S. 57 (1) (a) 

(Sep) 1617 A 
——S. 55 (6) — Section 55 (6) is in pari 
materia with S. 251 (1) of Income-tax Act 
(obiter) (Sep) 1617 B: 
—ss. 57 (1) (a), 55 (2) and 55 (6) (a) — 
Appellate powers under S, 55 (6) (a) — Scope 
of. 1976 Tax LR 2059 (Bom) and (1974) 34 
STC 113 (Bom), Overruled; (1979) 43 STC 
307 (Bom), Reversed (Sep) 1617 A 
—Central Sales Tax Act (74 of 1956), S. 3 — 
See Ibid, S.9 (Feb) 446 
S. 3 (a) — Inter-State sale — Sale of yarn 
to allottees under Export Promotion Scheme 
— Movement of goods from Tamil Nadu to 
Bombay — Yarn supplied to allottees through 
Assessee’s agent at Bombay — Held that | 
there was inter-State sale (Sep) 1604 ` 
——S. 8 (3) (b) — Interpretation of — Ex- 
pression “for use in the manufac- ` 
ture ie ee ects 
meaning of. 1973 Tax LR 2116 (Madh Pra); 





of goods for sale” — Scopé and’ ` 
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Sales Tax — Central Sales Tax Act (contd.) 
1976 Tax LR 1995 (Guj) and 1971 Tax 
LR 1241 (Ker) (Pt. A), Overruled (Sep) 1610 
——S. 8 (3). (b) — Central Sales Tax Rules 
{1957), R. 13 — “Processing” — What is. 
(1965) 16 STC 935 (Cal), Overruled 

(May) 1014 
—S. 9 (2) — See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 7 (Nov) 1887 D 
——Ss. 9 and 3 — Inter-State sale or intra- 
‘State sale — Determination — Sale of naph- 
tha by factory in Bihar to a factory in Kan- 
pur (U. P} — On facts held it was inter- 
State sale (Feb) 446 
——S. 9 (2) — See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 7-AA (Nov) 1887 A 
—Central Sales Tax Rules (1957), R. 13 — 
See Sales Tax — Central Sales Tax Act 
(1956), S. 8 (3) (b) (May) 1014 
—Gujarat Sales Tax Act (1 of 1970), Ss. 2 
(23), 16 and 49 — Gujarat Sales Tax Rules 
(1970), R. 24 (4) and Form No. 19 — Pur- 
chase of raw materials by recognised dealer 
against declaration in Form No. 19 — Sale 
-of manufactured goods by such dealer to 
electrical undertaking notified under S. 49 — 
Dealer, held, liable to pay purchase tax 
ander S. 16 on purchases of raw materials 

(May) 1055 
——S. 16 — See Ibid, S. 2 (23) (May) 1055 
——S. 49 — See Ibid, S. 2 (23) (May) 1055 
—Gujarat Sales Tax Rules (1970), R. 24 (4) 
— See Sales Tax — Gujarat Sales Tax Act 
(1970), S. 2 (23) (May) 1055 
——Form No. 19 — See Sales Tax — Guja- 
gat Sales Tax Act (1970), S. 2 (23) å 
(May) 1055 
—Karnataka Sales Tax Act (25 of 1957), 
S. 2 (t) — Finding that assessee runs a hotel 
wherein food and drinks are served to the 
visitors — Not sufficient for holding that 
supply of refreshment was “part of social 
service and not a sale” — Case remanded 





(Oct) 1751 
~§s. 5 and 6 (i) — Consumption of goods 
in manufacture — What is — Rice miller 


converting paddy into rice for sale — There 
is consumption of paddy in manufacture of 
qice — His turnover of purchase of untaxed 
paddy is liable to tax. .S. T. R. P. S. Nos. 
14, 15, 19, 26 and 32 of 1974, D/- 27-1-1975 
and 3-2-1975 (Kant), Reversed (Jul) 1206 
S. 6 (i) — See Ibid, S. 5 (Gul) 1206 
—Kerala General Sales Tax Act (15 of 1963), 
S. 5 (i) Gi) — See Ibid, S. 5-A (Sep) 1574 
S. 5-A read with S. 5 (i) GD — Orna- 
ments and other articles of gold — Liable 
to be taxed at the general rate of 3% under 
S. 5-A read with S. 5 (i) Gi) (Sep) 1574 
1981 (S. C.) Indexes/5 








Sales Tax — Kerala General Sales Tax Act 
(contd.) = 
——S. 5-A (1) (a} — Processing of pineapple 
fruit into its slices for selling in sealed cans 
— Section 5-A (1) (a) not attracted 
(May) 976 
——Sch. 1, Entry 26-A — Water supply and 
sanitary fittings — G. I. Pipes whether cover- 
ed by entry. Decision of Kerala High Court, 
Reversed 2 (Gul) 1362 
—Rajasthan Sales Tax Act (29 of 1954), S. 7 
— See also Ibid, S. 11-B (Nov) 1887 B 
—S. 7 — Tax, interest and penalty — Con- 
notations of. (Central Sales Tax Act (1956), 
S. 9 (2); Taxation — Tax, interest, penalty — 
Concepts of; Income-tax Act (1961), Ss. 4, 
271, 140A) (Nov) 1887 D 
——S. 7-AA — Penalty under — Validity 
(Nov) 1887 A 
——Ss. 11-B, 7 — Assessee not paying tax 
on freight charges under bona fide belief that 
he is not liable —- Nevertheless interest is 
chargeable from date of original return and 
not revised return (Nov) 1887 B 
—Rajasthan Sales Tax Rules (1955), R. 25 — 
See Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 11-B 3 (Nov) 1887 B 
—Uttar Pradesh Sales Tax Act (15 of 1948), 
S. 3-A (2) — Notification dated 1-12-1973 and 
30-5-1975 — Word “métal” — Aluminium 
rolled products and extrusions — Not 
“metals” for purposes of notifications. (1969) 
23 STC 288, Overruled (Sep) 1649 A 
——S. 3-A (2) — Notifications dated 1-12- 
1973 and 30-5-1975 — Expression “including” 
— It does not enlarge meaning of- word 
“metal” — It must be understood in a con- 
junctive sense, as a substitute for “and” 
: (Sep) 1649 B 
S. 3-A — Notification under, fixing rate 
of levy on turnover .of “cooked food” — 
‘Cooked food’ — Interpretation — It does 
not include biscuit in its strict meaning 
i (Sep) 1656 A 
——S. 3-A, Sch. I, Cl. (b) — Notification .No. 
ST. Il. 4949/X-10(2)-74, Dl- 30-5-1975, 
Entry 15 — Word “oid” occurring in 
Entry 15 — Interpretation of — Principle 
“noscitur a sociis” is applicable. F. A, F. O. 
No. 39/77, DJ- 18-4-1979 (Al), Reversed 
; (Dec) 2101 
——S. 3-D — Market fees payable to Com- 





- mission Agent cannot be included in turn- 


over of purchases — 1979 Tax LR 1778 (All), 
Overruled. Appeal No. 1502 of 1978, D/- 
31-7-1979, Reversed - (Feb) 440 B 
S. 3-D — Commission payable by pur- 





chaser to Commission Agent dealer — Can 
be included ia. turnover of purchases 
(Feb) 440 C 
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Sales -Tax — Uttar Pradesh Sales Tax Act 
(confd.) ~ 
-~—Ss. 3-D (1), (4) and 3-F — Goods noti- 
‘fied under S. 3-D (1) — Levy of additional 
tax in respect of turnover of purchases there- 
-of — Section 3-F overrides S. 3-D (4) — De- 
mand of additional tax is valid (Feb) 440A 
——S. 3-F — See Ibid, S. 3-D (1), (4) 
(Feb) 440 A 
—Sch. I, Cl. (b) — See Ibid, S. 3-A : 
: (Dec) 2101 
—Sch. I, Entry 39 and Entry 44 — 
Clinical syringes — They cannot be consider- 


ed as ‘glassware’ falling within Entry 39 —’ 


Its turnover before deletion of Entry 44 would 
fali under that Entry dealing with “hospital 
equipment” — Turnover from deletion of 
Entry 44 would be taxable as unclassified 
item. 1973 Law Diary 178 (All), Overruled 
: (Jun) 1079 
— Sch. 7 Entry 44 — See Ibid, Sch. I, 
Entry 39 


—Uttar Pradesh Sales Tax (Amendment and 
Validation) Act (38 of 1975), S. 31 (7) — See 
Sales Tax — U. P. Sales Tax Act (1948), Sec- 
tion 3-A (2) (Sep) 1649 A 


Slum -Areas (Improvement and Clearance) 
Act (96. of 1956), S. 19 — See Public Premises 
‘(Eviction of Unauthorised’ Occupants) Act 
(1971), S. 2 (Mar) 670 C 
Special Bearer Bonds (immunities and Exemp- 
tions) Act 7 of 1981), Pre. — Ordinance is 
not ultra: vires Art. 123 of the Constitution 
: (Dec) 2138 C 
——Pre. and Ss. 3 and 4 — Validity — 
Classification between person having black 
money and others — Not unreasonable — 
_ Provisions of the Act are not violative of 
Art. 14 — Nor offend against morality. Per 

majority y C. Gupta J. contra) 
(Dec) 2138 D 
Pre. — - Object of the Act — It is to un- 
earth black money and make available for 
atigmenting resources of the State 
(Dec) 2138 F 
_——S..3 — See also Ibid, Pre. 
(Dec) 2138 D 
S. 3 — Investment of black money in 
Special Bearer Bonds — Immunities granted 
under S. 3 — Limited in scope 
(Dec) 2138 G 
‘___§, 4 — See also Ibid, Pre. - (Dec) 2138 D 
—_—S. 4 — Scope of — Special Bearer Bonds 
— .Negotiability — Section 4 acts as strong 








deterrent — Legislation of black money is 
limited to amount originally subscribed in 
‘bonds Cage 2138 H 


Special Marriage Act (43 of 1954), S. 23 — 
See Criminal P. C. (1974), S. 125 (3), Pro- 
vise 2 (Nov) 1972 A 


(Jun) 1079. 


Special Marriage Act (contd.) i 

—5S. 27 — See Criminal P..C. (1974),. Sec- 
tion 125 (3), Proviso 2 (Nov) 1972 A 
Specific Relief Act (47 of 1963), S. 19 (b) @ 
— See Transfer of Property Act (1882), S.'53 
; (Aug) 1556 
———5. 34 — See.also Ibid, S. 38 (Feb) 478 


———S. 34 — Educational institution — Ter- 
mination of principal though unlawful, Prin- 


cipal entitled only to decree for damages 


(Jan} 122 


4 38, 34 — Suit for injunction by tenan? 


for restraining execution of eviction decree 
— Landlord seeking execution on basis of 
agreement to sell — Held, not entitled to 
execute the decree in absence of sale-deed 
and on mere agreement of sale (Feb) 47& 


-—-S. 38 — Permanent injunction — Pro- 
priety of. Decision of Bombay High Court, 
D/- 14-10-1968, Reversed (Jun) 1183 A 


‘State Bank of India (Subsidiary Banks) Act 


(38 of 1959), S. 2 (k) — Seé Kerala Agricul- 
turist? Debt Relief Act (1970), S. 2 (4) (a> 
(ii) Proviso, Cl. (b) (Oct) 1744 A 
State of Himachal Pradesh Act (53 of 1970); 
S. 45 — See Constitution of India, Art. 309, 
Proviso (Dec) 2181 A 


States Reorganisation Act (37 of 1956), 
S. 115 (5) — Equation of posts — Decision 
of Central Govt: — Justiciability 

(Nov) 1990 A 
——S. 115 (5) — “Fair and equitable treat- 
ment” — Meaning. Spl. C. A. 1721 of 1966, 
D- 23-10-1969 | Bom), Reversed 

(Nov) 1990 D 


Sugar Cane (Control) Order (1966), Cl. 8 — 
See also Essential Commodities Act (1955), 
S. 3 (Apr) 873 G 
——Cl. 8 — Notification under — Validity 
— Restrictions imposed by notification in 
stopping power crushers for a limited perio? 
contain the quality of reasonableness and are 
not violative of Art. 19 (1) (g) — Test to 
determine reasonableness, indicated 

(Apr) 873 A 
——Cl, 8 — Validity. of — Clause 8 under 
which the impugned notification imposing re- 
strictions on production of Khandsari sugar 
by power crushers for a limited period was 
issued does not suffer from vice of excessive 
delegation of powers and is not violative of 
Art, 14 (Apr) 873 B 
——Cl. 8 — Notification issued under, im- 
posing certain restrictions on power crushers 
for a limited period — Whether discrimina- 
tory on ground that it.differentiates between 
vertical and horizontal power crushers 

(Apr) 873 C 


` 
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Sugar Cane (Control) Order (contd.) 
—~CL 8 — Notification under, imposing 
Festriction on production of Khandsari sugar 
by power crushers for a certain period — 
Validity of — Words ‘period or hours’ used 
in C1. 8, interpretation of (Apr) 873 D 
——G. 8 — Notification under, imposing ban 
on production of khandsari sugar — Vali- 
dity of — Whether violates principles of 
natural justice (Apr) 373 E 
——~Cis. 8 and 11 — Notification issued 
under Cl. 8 stopping power crushers ñor a 
limited period is not violative of Cl. 11 
(Apr) 373 F 
——Ci. 11 — See Ibid, Cl. 8 (Apr) 373 F 
Guper Profits Tax Act (14 of 1963), Sch. 2, 
R. 1 — Companies (Profits) Sur-tax Act 
(1964), 2nd Schedule, R. 1 — “Other re- 
serves” — Amount set apart by assessee 
Company making provision for taxation from 
out of profits and other surpluses — Wnaether 
“other reserves” (Dec) 2205 A 
—Schedule 2nd, R, 1 — Companies (Pro- 
fits) Sur-tax Act (1964), 2nd Sch, R. 1 — 
Amount set apart by assessee .Company 
making provision for retirement gratuity 
from out of profits and other surpluses — 
Whether ‘provision’ or ‘reserve’? — Absence 
of proper material — Question remanced to 
taxing authorities (Dec) 2105 B 
—~Sch. 2nd, R. 1 — Companies (Frofits) 
Sur-tax Act (1964), 2nd Schedule, R. 1 — 
Amount ' set apart by assessee company 
making provision for proposed dividend out 
of profits and other surpluses — Not ‘reserve’ 
si (Dec) 2105 C 
Supreme Court Rules (1966), O. 40, R. 1 — 
Review — Supreme Court — Decision of — 
Sale of cement to Central Governmeat — 
Reimbursement of sales tax (Oct) 1581 A 
Succession Act (39 of 1925), S. 112 — See 
T. P. Act (1882), S. 19 (Nov) 1381 B 
—-S. 119 — See T. P. Act (1882), S. 19 
(Nov) 1381 B 
—~S. 120 —.See T. P. Act (1882), S. 19 
(Nov) 1381 B 
Tamil Nadu Bhoodan Yagna (Amencment) 
Act (36 of 1964), S. 11 — See Madras 
Bhoodan Yagna Act (1958), S. 11 (Sep: 1664 
Tamil Nada Industria! Establiskments 
(National and Festival Holidays) Act G3 of 
1958), S. 3 — See Ibid, S. 5 (1), (2) (Jam) 340 
—~Ss. 5 (1), (2) and (3) — Workmen of 
Mill which was industrial establishment under 
S. 2 (e) went on strike without serving notice 
under S. 22 of Industrial Disputes Act — 
Strike unjustified — Workmen cannot claim 
wages under S. 5 (1) for national holiday fall- 
ing during strike period. 1980 Lab IC NOC 
127 (Mad), Reversed; 1978 Lab IC 656 (Mad), 
Overrated (Jam) 340 


Tamil Nadu Minor Mineral Concession Rules 
(1959), R. 8-C — See Mines and Minerals 
(Regulation and Development) Act (1957), 
S. 15 (Mar) 711 C 
——R. 8-C — Validity — Rule is not ultra 
vires rule making power of State Govern- 
ment — Advances public interest — No mis- 
use of power by the State. AIR 1981 Mad 
82, Reversed (Mar) 711 A 
——R. 8-C — Validity — Not invalid on 
ground that itcreates. monopoly though being 
a subordinate piece of legislation — Nor on 
ground that it involves major change of 
policy which is a législative function. AIR 
1981 Mad 82, Reversed - (Mar) 711 B 
——R. 8-C — Rule does not violate Arts. 301 
and 303 of the Constitution. AIR 1981 Mad 
82, Reversed (Mar) 711 D 
Rr, 8-C and 9 — Applicability of — Not 
confined to fresh applications of leases. —~ 
Applicable .to renewal of leases also. AIR 
1981 Mad 82, Reversed (Mar) 711 E 
——R. 8-C — Applicability — Mining lease 
— Applications made long before com- 
mencement of R. 8-C but disposed after its 
commencement — Rule 8-C is applicable. 
AIR 1981 Mad 82, Reversed) (Mar) 711 F 
——R. 8-C — Applicability — Pattta land in 
which right to minerals belongs to private 
parties — Permission to quarry black granite 
from such private land asked — Rule 8-C 
not attracted — It is restricted to granting 
leases for quarrying black granite 

(Mar) 711 G 
——R. 9 — See Ibid, R. 8-C (Mar) 711 E 
Tamil Nadu Private Colleges (Regulation) 

Act (19 of 1976) 
See under Education. 

Taxation —- Penalty — -See Sales Tax — 
Rajasthan Sales Tax Act (1954), S. 7-AA 

(Nov) 1887 A 
——Tax, Interest, Penalty — Concepts of — 
See Sales Tax — Rajasthin Sales Tax Act 
(1954), S. 7 (Nov) 1887 D 
Tax Laws — Amendment of — Competency 
— See Constitution of India, Art. 123 

(Dec) 2138 B 


TENANCY LAWS 


—Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 1956), 
S. 3 — See Ibid, S. 4 (Aug) 1450 
——Ss. 4 and 3 — Land dispute — Matter 
pending in second appeal — Lands involved 
in dispute brought under consolidation scheme 
by notification under-S. 3 — Second appeal 
as also the orders of lower Courts abate — 
Abatement under Civil P. C, is to be distin- ' 
guished (Aug) 1450 





68 Subject Index, A. I. R. 1981 Supreme Court 


Tenancy Laws (contd.) 
—Bihar Land Reforms Act (36 of 1950), S. 6 
— Scope of — Intermediary in possession in 
representative capacity on behalf of other 
Coparceners — Death of intermediary — 
Interest devolved on other coparceners 

(Nov) 1937 B 
—Bombay Personal Inams Abolition Act 
{42 of 1953), Ss. 2 (1) (e), 3 and 4 — Gujarat, 
Devasthan Inams Abolition Act (16 of 1969), 
Ss. 4 and 20 — Grant whether personal inam 
— Civil Court has jurisdiction to decide 
question. AIR 1977 Guj 62 (FB), Reversed 


—~S, 3 — See Ibid, S. 2 (1) (e) 
i {Nov) 2016 

` —~S. 4 — See Ibid, S. 2 (1) (e) 
(Nov) 2016 
—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 4 — Person inducted as 
lessee by a limited owner having life estate 
in land — Whether a “deemed tenant” with- 
in the meaning of S. 4 (Nov) 1881 A 


—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules (1959), R. 11 — 
Tenancy — Surrender of — Execution of 
surrender deed (Jun) 1103 
—Gujarat Devasthan Inams Abolition Act 
(16 of 1969), S. 4 — See Tenancy Laws — 
Bombay Personal Inams Abolition Act (1953), 
S. 2 (1) ©) (Nov) 2016 
——S. 20 — See Tenancy Laws — Bombay 
Personal Inams Abolition Act, 1953 

(Nov) 2016 


—Punjab Security of Land Tenures Act 
(10 of 1953), S. 2 (5) — See Tenancy Laws 
— Punjab Security of Land Tenures Rules 
(1953), Pre. ; (Jun) 1148 A 
——Ss, 5, 5-A and 5-B — Punjab Security of 
Land Tenures Rules (1956), R. 4 and 
Form E — JIntimation by landlord in 
Form E — Amounts to selection of permis- 
sible area under S. 5-B (1) — Cannot be 
treated as reservation under S. 5 in spite of 
admission to that effect by landlord. L. P. A. 
No. 195 of 1966, D/- 21-5-1970 (Punj & Har), 
Reversed (ul) 1401 A 
——Ss. 5, 5-A and 5-B — Punjab Security 
of Land Tenures Rules (1956), R. 4, Form E 
— Landlord filing declaration under Form E 
— Amounts to selection of permissible area 
by him — Prescribed Authority cannot alter 
the same ` (Jul) 1401 B 
. —5. 5 (a) — See Tenancy Laws — Punjab 
Security of Land Tenures Rules (1953), Pre. 
: (Jun) 1148 A 
-——5. 5-A — See Ibid, S. 5 

Gul 1401 A, B 


——5S. 5-B — See Ibid, S. 5 (Jul) 1401 A,B 


(Nov) 2016 ` 


Tenancy Laws — Punjab Security of Land 
Tenures Act (contă.) 

——S. 27 — See Tenancy Laws — Punjab 
Security of Land Tenures Rules (1953), Pre. 

(Jun) 1148 A 
—Punjab Security of Land Tenures Rules 
(1953), Pre. R. 2 and Annexure A — Validity 
— Classification of land under the Rules for 
determining surplus area — Not ultra vires 
the Act and particularly S. 2 (5) thereof 

(Jun) 1148 A 
——Pre. — Land situated in District Karnal 
— Classification as unirrigated land and not 
as sailab land — Held no prejudice caused 
to landholder (Jun) 1148 B 
——R’ 2 — See Ibid, Pre. (Jun) 1148 A 
——R. 2, Provisos — Sailab or Adna Sailab 
land — Not covered by the Provisos to-R. 2 
and not entitled to benefit thereunder 

(Jun) 1148 C 





Punjab Security of Land Tenures Act (1953), 
S. 5 (Jul) 1401 B 
—Punjab Tenancy Act (16 of 1887), S. 5 — 
— Suit for acquisition of occupancy rights — 
Occupancy rights claimed against a displaced 
person who was allottee of the land — Case 
remitted to ascertain whether plaintiff was on 
land as lessee since prior to and till 14-8-1947 
and if so, what was the effect of S. 12 of 
Administration of Evacuee Property Act, 
1950 and S. 9 of Displaced Persons (Land 
Settlement) ‘Act, 1947, on his right to con- 
tinue in possession and acquire occupancy 
rights. 1980 Cur LJ 23 {Punj), Reversed 
(Sep) 1647 
—-Tamii Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 50 and 
Sch, 3 — Determination of compensation 
payable to owner of land for taking over his 
surplus land (Oct) 1693 
——Sch. 3 — See Ibid, S. 50 (Oct) 1693 
—Uttar Pradesh Consolidation of Holdings 
Act (5 of 1954), S. a — Civil P. C. (1908), 


Ss. 100-101 (Jan) 77 D 
——S. 48 — See Constitution of India, Arti- 
cle 136 (Oct) 1709 


——S. 49 — Suit by co-sharer to challenge 
deletion of her name in joint khewat in con- 
solidation proceedings on ground of fraud of 
co-sharers in possession — Not barred by 
S. 49. Second Appeal No. 90 of 1975, DJ- 
5-4-1978 (All. L. B.), Reversed (Jan) 77 E 
—Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Pre. and Sec- 
tion 5 (6) — Words “transfer” and “considera- 
tion” — Not defined under the Act — They 
are used in the Act in general sense of the 
terms as defined in T. P, Act (1882) and 
Contract Act (1872) respectively 

(Jul) 1274 A 


~ 
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Tenancy Laws — Uttar Pradesh Imposition 
of Ceiling on Land Holdings Act (contd.) 
——~-Pre. and S. 5 (6), Proviso (b) — Ceiling 
area — Computation of — Ignoring transfer 
by way of gift causing great hardship in in- 
dividual case — Not a ground for not apply- 
ing provisions of the Act (Jul) 1274 G 
——S. 5 (1) and (6), Proviso (b) to sub-sec- 
tion (6) does not require that transfer in 
“Good faith” must be made for pressing 
necessity only. C. M. W. No. 4497 of 1978, 
. D/- 23-5-1978 (All), Reversed (Mar) 636 
——S. 5 (6 — See Ibid, Pre. . (Jul) 1274 A 
——S. 5 (6% Proviso (b) — See also Ibid, Pre. 
Gul) 1274 G 

——S. 5 (6}, Proviso (b), Expl. If — Transfer 
of land — Determination of ceiling area — 
Onus on teaure-holder is to prove that trans- 
fer was in good faith. Civil Misc. W. P. 
No. 4499 cf 1977, Dj- 23-5-1978 (All), Re- 


versed (Jun) 1157 
——S. 5 (6), Proviso (b) — Expression “trans- 
fer for adequate consideration’? — Excludes 


gift — Computation of ceiling area — Gift 
of land ‘during relevant period has to be 
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B (Nov). : ; 


HIMACHAL PRADESH 


AIR 1981 


2980 Lab IC- NOC 146 (Pt. B) (Him Pra) — 
Revers. AIR 1981 SC 2181 A (Dec). 


in A. I. R. 1981 Supreme Court (contd.) 
JAMMU AND KASHMIR 


1976 Tax LR 1164.(Pt. A) G & K) — Over. 
AIR 1981 SC 1759 (Och). 


KARNATAKA 


(1969) W. P. Nos. 2560-61 of 1966, D/- 6-3- 
1969 (Mys) — Revers. AIR 1981 SC 97 
(Jan). 

(1969) W. P. Nos. 46, 47, 50 etc. of 1967, DJ- 
6-3-1969 (Mys) — Revers. AIR 1981 SC 
97 (Jan). 

(1974) Cr. A. Nos. 324 and 335 of 1973, D/- 
19-4-1974 (Kant) — Partly Revers. AIR 
1981 SC 1417 A (Aug). 

ILR (1975) Kant 566 — Revers. AIR 1981 
SC 809 D (Apr). 

ILR (1975) Kant 1266 — Revers. AIR 1981 
SC 809 A, B, C (Apr). 

1975 Tax LR 1908 (Kant) — Revers. AIR 
1981 SC 1206 (Jul). 

AIR 1976 Kant 146 (Pt, C) — 
SC 2059 (Dec). 

1979 Cri LJ 977 (Kant) — Revers. AIR 1981 
SC 1468 A (Aug). 

(1979) 2 Kant LJ 479 — Revers. 
SC 1177 (Jun). 

ILR (1980) 1 Kant 165 — Revers. AIR 1981 
SC 463 A, B (Feb). 


Over. AIR a 


AIR 1981 


KERALA 


AIR 1966 Ker 77 (FB) — Revers. AIR 1981 
«© SC 1269 (ab). 
(1969) S. A. No. 266 of 1968, D/- 3-4-1969 
~ (Ker) — Revers. AIR 1981 SC 1683 (Oct). 
1970 Ker LY 164 — Revers. AIR 1981 SC 965 
R (May). 
1971 Ker LT 443 — Over. 
1972 A (Nov). 
1971 Tax LR 1241 (Pt. A) (Ker) — Over. 
AIR 1981 SC 1610 (Sep). f 
1973 Tax LR 735 (Pts. A, B, C) (Ker) (FB) 
— Revers. AIR 1981 SC 1922 A (Nov). 
1978 Lab IC 809 (Ker) — Over. : AIR 1981 
SC 852 A (Apr). 
ILR (1980) 1 Ker 680 (FB) — Revers. 
` 1981 SC 64 (Jan). 


AIR 1981 SC 


AIR 


MADHYA PRADESH 


AIR ,1968 Madh Pra 150 — Revers. AIR 1981 
SC 519 (Feb). 

(1969) F. A. No. 100 of 1965, D- 26-8- 1969 
(Madh Pra) — Revers: AIR 1981 sc 
2810 (2) (Noy). 

cao Misc. Petition. No. 89 of 1967, D/- 
- 29-10-1969 (Madh Pra) — Revers. AIR 
1981 SC 1915 (Nov). Ba 
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MADHYA PRADESH (contd.) 
£1970) Misc. Petn. No. 280 of 1970 (Madh 
Pra) — Revers. AIR 1981 SC 1862 (Noy), 

<1971) Cr. App. No. 704 of 1968, D/- 25-10- 
1971 (Madh Pra) — Revers. AIR 1981 
SC 1740 B (Oct). 

£971 MPL 888 — Held Overruled in view 

` of AIR 1975 SC 1409. AIR 1981 SC 
1711 B (Oct). 

(1972) Cri. A. No. 181 of 1971, DJ- 3-2-1972 
(Madh Pra) — Revers. AIR 1981 SC 
1735 (Oc). 

1973 Tax LR 2116 (Madh Pra) — Over. AIR 
1981 SC 1610 (Sep). 

€1976) Second Appeal No. 113 of 1961, D/- 
17-4-1976 (Madh Pra) — Revers. AIR 
1981 SC 1711 B, C, D (Oct). 

4978 Cri LI 585 (Madh Pra) (FB) — Over. 
AIR 1981 SC 2037 (ec). 

{1979 Misc. Petn. No. 227 of 1979, DJ- 
12-10-1979 (MP) — Revers. AIR 1981 
SC 594 (Mar). 

4979 Cri LJ 1494 (Madh Pra} — Revers. AIR 
1981 SC 1514 (Aug). R 

AIR 1980 Madh Pra 188 — Revers. 
1981 SC 547 B (Feb). 

1980 Cri LJ NOC 86 (Pt. B) (Madh Pra) — 
Revers. AIR 1981 SC 1710 (Oct). 

AIR 1981 Madh Pra 129 (Pts. A & B) — 
Revers. AIR 1981 SC 2045 A (Dee). 


AIR 


MADRAS 

{1895) ILR 19 Mad 18 — Held no longer 
good law in view of new Cr. P. C. (1974). 
AIR 1981 SC 2198 C Wee). 

AIR 1922 Mad 209 — Over. AIR 1981 SC 
1972 A (Noy). 

AIR 1930 Mad 242 — Held no longer good 
law in view of new Cr. P. C. (1974). AIR 
1981 SC 2198 C (Deo). 

AIR 1933 Mad 688 (1) — Over. AIR 1981 

' SC 1972 A (Nov). 

AIR 1953 Mad 956 — Held no longer good 
‘Jaw in view of new Cr. P. C. (1974). AIR 
1981 SC 2198 C Dec). 

£1972) Criminal Appeal No. 657 of 1970, Dy- 
10-1-1972 (Mad) — Revers. AIR 1981 
SC 175 (Jan). 

1973) Contempt Appeal No. 2 of 1973 
(Mad) — Revers. AIR 1981 SC 1416 


Aug). 

(1976) W. P. No. 3796 of 1975, Dj- 24-11-1976 
(Mad) —— Over. AIR 1981 SC 411 A 
(Feb). 

4978 Lab IC 656 (Mad) — Over. AIR 1981 
SC 340 (Jan). 

1979) Criminal Appeal No. 759 of 1979 (Re- 
ferred Trial No. 9/79), Dj- 23-10-1979 
(Mad) — Revers. AIR 1981 SC 1220 A,B 
(Jul). 


MADRAS (contd.) 

(1979) W. P. No. 16 of 1979, Dj- 11-10-1979 
(Mad) — Revers. AIR 1981 SC 789 A 
(Apr). 

1980 Lab IC NOC 127 (Mad) — Harea 
AIR 1981 SC 340 (Jan). 

AIR 1981 Mad 82 (Pt. B) — Revers: AIR 
1981 SC 711 A to F (Mar). 


ORISSA 


ILR (1970) Cut 196 — Revers. AIR 1981 SC 
798 A (Apr). 

1975 Acc CJ 177 (Orissa) — ove, AIR 1981 
SC 2059 (ec). 

(1977) W. P. No. 832 of 1977 (Orissa} — 
Revers. AIR 1981 SC 858 A, B (Apr). 
(1979) W..P. No. 1261 of 1976, D/- 10-1-1979 
(Orissa) — Revers. AIR 1981 SC 658 

A, B (Apr). 

(1979) W. P. Nos. 833 & 834 of 1977, Dj- 
10-1-1979 (Orissa) — Revers. AIR 1981 
SC 858 A, B (Apr). 

PATNA 

AIR 1968 Pat 463 (HMPC) — Revers. AIR 
1981 SC 1937 E, I Nov). 

AIR 1974 Pat 249 — Revers. AIR 1981 SC 
1543 (Aug). 

(1977) AFAD No. 204 of 1976 (R), D/- 5-10- 
1977 (Pat) — Revers. AIR 1981 SC 1113 
A, C, D, E (Jun). 

1977 Cri LJ NOC 80 (Pat) — Revers. AIR 
1981 SC 1392 (ul). 

(1978) Cr. A. No. 223 of 1978 (Pat) — Revers. 
AIR 1981 SC 1235 Gul). 

(1980) Civil Writ Jur. Case No. 592 of 1978 
(R), D/- 22-3-1980 (Pat) — Revers. AIR 
1981 SC 1734 (Oct). 

AIR 1980 Pat 1 (Pts. B & C) (FB) — Over. 
AIR 1981 SC 2045 A (Dec). 


PUNJAB 


(1967) C. W. P. Nos. 2034 & 2035 of 1966, 
D/- 9-5-1967 (Punj) — Revers. AIR 1981 
SC 1374 A, B (Gul). 

(1970) L. P. A. No. 195 of 1966, DJ- 21-5- 
1970 (Punj) — Revers. AIR 1981 SC 
1401 A (Jul). 

(1972) Civil Writ Petn. No. 1034 of 1972, DJ- . 
30-3-1972 (Punj) — Revers. AIR 1921 
SC 1540 (Aug). 


1972 Tax LR 682 — Over. AIR 1981-SC 
102 A (Jan). 
(1973) Cri. Appeal No. 396 of 1972, DJ- 


21-11-1973 (Punj) — Revers. AIR 1981 
SC 1007 (May). 

(1975) Criminal Appeal No. 1044 of 1974, 
D/- 2-4-1975 (Punj) — Revers. AIR 1981 
SC 1021 C (May). 
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PUNJAB (contd.) 

(1975) Criminal Appeal No. 166 of 1975, Dj- 
22-7-1975 (Punj) — Revers. AIR 1981 
SC 697 A, B (Mar). 

(1976) C. W. P. No, 506 of 1976, Dj- 26-3- 
1976 (Punj) — Revers. AIR 1981 SC 70 
A, B Gan). 

AIR 1977 Punj 373 — Over. AIR 1981 SC 
1143 A (Jun). 

(1980) Cr. A. No. 909 of 1979, D/- 7-8-1980 
(Punj) — Revers. AIR 1981 SC 2037 
ec). 

1980 Cur.LJ 23 (Punj) — Revers. AIR 1981 
SC 1647 (Sep). 

AIR 1980 Punj 317 — Over. AIR 1981 Punj 
269 (FB) (Sep). 

RAJASTHAN 

(1975) Criminal Jail Appeal No. 277 of 1971, 
D/- 6-5-1975 (Raj) — Revers. AIR 1981 
SC 1390 A, B (Jul). 


RAJASTHAN (contd.) 

(1975) Criminal Jail Appeals Nos. 413 to 41& 
of 1971, Dj- 6-5-1975 (Raj) — Revers... 
AIR 1981 SC 1390 A, B (Jub. 

(1975) Criminal Jail Appeal No. 918 of 1971.. 
Dj- 6-5-1975 (Raj) — Revers. AIR 1982: 
SC 1390 A, B (Jul). 

(1979) C. R. Nos. 63 and 158 of 1973, D/~ 
28-2-1979 (Raj) — Revers. AIR 1981 SC” 
2177 (Dec). 


MISCELLANEOUS 
RANGOON 


AIR 1924 Rang 137 — Diss. AIR 1981 Kant: 
35 A. 


AIR 1935 Rang 267 (Pt. A (FB) 


— Over. AIR. 
1981 SC 1786 B. ; 


ERR ATA 
AIR 1981 SC 1014 (June) 


(1) At page SC 1014 Col. No. 


2 Read (1959) STC 500 (Bom) in place of existing 


(1965) 16 STC 935 (Cal) at the end of Index Note and Brie Note.. 
(2) At page 1014 Col 2 Add “1972 Tax LR 2320 (Goa) Reversed” at the end of Index 


Note and Brief Note, 


AIR 1981 SC 1298 (July) 


(1) At page 1305, Col. No. 2, Line 23, “for “from 2.80” read “from Rs. 2.80”. 
(2) At page 1305, Col. No. 2, Lines 23-24, for “to 149.93” read “to Rs. 149.63”. 
(3) ‘At page 1305, Col. No. 2, Parad. 8, Line 13, Omit the word “and” before the wore: 


“Japan”. 


(4) At page 1315, Col. No. 1, Line 3 from below, for “1978” read “1977”. 


(5) At page 1315, Col. No. 1, Line 2 


from below, for “1978” read “1977”. 


(6) At page 1319, Col. No. 2, Para 49, Line 4, for the words “by W. H. Bhagwati Jain” 
read “by one of us, Bhagwati J., in a decision of the Gujarat High Court in”. 


(7) At page 1825, Col. No. 2, Line 34, 


add “,”? after the word “only”. 


(8) At page 1332, Col. No. 2, Last Line, for “a Right Issue” read “a Rights Issue”. 
(9) At page 1333, Col. No. 1, Lines 3-4, for “shareholders decision” read “Shareholders” 


decision”. 


(10) At page 1337, Col. No. 1, Line 3, for ‘Share’ read “Shares”. 
(ii) At A 1338, Col. No. 1, Para. 107, Line 1, for “Hogg v. Cramphogo Ltd.” reads 


“H v. Cramphorn Ltd.”. 
(12) Att sage 1338, Col. No, 


13) At page 1338, Col. No. 
(14) At page 1351, Col. No. 
Act”. 


(15) At page 1357, Col. No. 
viso” 


1; Para. 107, Lines 33-34, for “Constitutional” read “legal”. 
1, Para 107, Lines 41-42, for “Constitutional” read “legal”. 
2, Line 11 from below, for “amending Act” read “Amending: 


1, Line 33, for “Section 43-Proviso” read “Section 43A Pro~ 
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- AIR. 1981 SUPREME COURT 1201 

` (From: Calcutta)” ` 
A. C. GUPTA AND D. A. DESAI, JJ. 
Civil Appeals. Nos. 1256-1258 of 1981, 
)t. l- 10-4-1981. - 
Jethabhai Khatau and Co., 
7 Luxmi Narayan Cotton Mills 
nd others, Respondents. 


Appellant 


Constitution of India, Article 136 —. 


ippeal-- by special leave —- Interim 
xders passed by High Court — Su- 
reme Court will net ordinarily imnter- 


ere. (Civil P. C. (1908), O. 41, R. 5). 
Part of the amount of fixed deposit in 
3ank in favour of judgment-debtor at- 
ached in exscution of decree — Direc- 
ion by High Court to the Bank and Re- 
iver to pay the “amount to decree- 
iolder — Verious interim orders passed 
rom time to time by High Court — 
Yollusion of opposite parties in not pay- 
ng the amount to decreé-holder dis- 
‘ernible — In the circumstances the 
Supreme Court interfered with the in- 
erim orders of High Court to limited 
xxtent so that the impression that the 
‘ourt’s process can be lightly  trifled 
with, may be avoided. i 
(Paras 6, 16, 17) 


‘Mr. S. N. Kacker Sr: Advocate, (H. 


<. Puri Advocate with him) for Anvpel-. 


ant; Mr. Shankar Ghosh Sr. Advocate 
Mr. B. P. Maheshwari and Miss Asha 


lain Advocates with him) (for No. 1) and. 


M/s. Dalip Sinha, G. S.- Chatterjee and 
>, K. Chatterjee, Advocates (for No. 2), 
‘or Respondents. 


DESAI, J.:— M/s. Jethabhai Khatau 
ind Co., a partnership firm, is the ap- 
rellant in all the three appeals. The 
‘espondents in all.the three appeals 
ire: (1) -Luxmi Narayan . Cotton’ Mills 
atd., an inccrporated Company - (‘com- 
any’ for shert), (2) State of West Ben- 
tal, (3) S. K. Dutta, who was for some 
ime a receiver appointed by the High 
‘ourt; (4) Grindlays Bank, (‘Bank’ for 
hort). having a fixed deposit account 
n-the name >of Receiver, S. K. Dutta on 
whalf of Luxmi Narayan Cotton Mills 
td., (5) A. K. Dutta, and (6) R. C. Deb, 
zho claim tc have. been appointed as 


ant _Teceivers after removal of Shri. 


. K. Dutta. 


Appeals Nos. 94. 122 and 95 of - 
D/- 9-9-1983 (Cal). 


1Y/DY/C29/81/DVT 
1981 S. €./76 VIL ca 





1980. 


Jethabhai‘ Khatau & Co, v- L, 


Ta, 


-appears that the Ist. 


N. © Mills Ltd. S. €. 1201 


.2. Appellant. filed suit No. 1191/66 
against thë zompany .or -the original 


` side of the Calcutta High Court to re- 


cover a certain amount due under two 
separate heads. By the time the suit 
came up for hearing the Board of Di- 
rectors of the Ist- respondent company 
was superseded and one Gurudas 
Sharma was appointed as an Adminis- 
trator. The Administrator on behalf of 
the Ist respondent company entered in- 
to a compromise with the appellant in 
respect of tke claim in suit of the ap- 
pellant and after. obtaining leave of the 
Court to settle the matter, invited a 
consent décrze by which the. -company 
was held licble and directed to pay 
Rs. 2,85,000/- with interest thereon at 
6% per annim from January 6, 1970, 
the date of the decree, till realisation. 
The Ist restondent company was given 
an option ta pay the decretal amount 


by monthly instalments. of Rs. 5,000/-, 
the first instalment becoming due and 
payable on March 15, 1970, and each 


subsequent instalment to be paid by 15th 
day of the next ‘succeeding month. 
The default.clause in the consent de- 
cree provided that if the company 
committed. default in payment of any 
two instalments within the time stipu- 
lated in the decree, the whole of the 
decretal amcunt and the. interest on 
the balance of the decretal- amount will 
become due and payable at. once. It 
respondent com- 
pany received Rs. 15,00.000/- from the. 
Custodian. cf Enemy ` Property in re- 
spect of its cotton Mills situated im 
Narayanganj, Bangladesh. The 3rd re- 
spondent S. K. Dutta appears to have 
been appointed a receiver in respect of 
this compensation amount and he ap- 
pears to have deposited, Rs. 8.40,000/- 
out of the compensation amount in fix- 
ed deposit account evidenced by receipt 
Nos. 1002-2539 with the Bank at its 
Netaji Subkash Road. Branch, Calcutta. 
The appellan: by an order dated April 5. 
1978, of:the Calcutta High Court, obtain- 


` ed leave to execute the decree by at- 


tachment of funds. lying in the hands 
of the 3rd respondent’ receiver S. K.. 
Dutta (Annexure ‘D’).. By the date of 

the order Rs. 4,20.702.94 p. had become 
due and payable under the decree. 
Pursuant to this order an interim at- 
tachment was levied: under Order 21 
Rule 52°C. P. C., on the amount ‘covered 
by the aforementioned fixed deposit re- 


. fixed deposit account of the - 


1202 S. C. 


ceipt, and accordingly: the. Master of the 
Court, Shri S. K. Ghosh. informed the 
3rd respondent receiver. by: the writ ‘of 
_ thé Court. dated April 12,. 1978, -that 
_the receiver: shall -hold thé. money unger 
` the fixed- deposit. account . subject - 

such order: as may. be: -made SA 
the same in the suit in which he -had 
_been appointed a receiver and . subiect 
to further orders of the -Court - (An- 
nexure. ‘E’), . The- Master confirmed the 
< interim attachment by his order dated 

April 24, 1978 (Annexure ‘F’)... 
4, 1978. upon a petition by. the appellant 


the Court directed the receiver 3rd re~. 
-sum - of ` Ru- S 


. spondent: to: pay .the 
pees 4,20,702:94 to the::. appellant de~ 
cree-holder out..of the amount ‘in the 
. judgment- 
debtor.. with the Bank in. fixed. deposit 
receipt Nos. 1002-2539 standing in . the 
name of the receiver which was attch- 
ed: in terms of order dated April 12, 
1978, as confirmed by the order 
April 24, 1978. . Presumably 
- the 3rd respondent receiver 


neither 
- nor: the 


Bank: effectively implemented the order — 
dated’ May 4, 1978, whereupon the ap-. 


pellant moved the . Court. during the 
- vacation on May 24, 1979, for an ap- 
propriate direction. and a learned -single 
Judge of the Calcutta: High Court werk- 
ing aś- vacation‘ judge gave the. diréc- 
tions prayed for. As : 
some: legal ‘consequences in this matter, 
it: would be advantageous .to extract: 3 it. 
It reads as under:. ` 


“There will be an order in terms ‘of 


prayers (a) _and (b)..of the petition. 


Prayer (a) : That the receiver, Sudhir. 
Kumar Dutta be - - forthwith directed’ to 
instruct and intimate to, : ‘the Grindlays 
Bank Ltd,. Netaii- Subhash Road 
Branch. Calcutta, ‘to. pay. -a sum. ‘ef Ru- 
“pees 4,20;702) 94 p. to the petitioner de- 


cree-holder‘in terms of . the . payment i 


order. dated 4th May, 1978 out of .the 
amount « of the Fixed Deposit of- the 
judgment-debtor -with Grindlays 
Ltd., in Fixed. Deposit -Receipt No. 1002- 
2539 which has been lying- attached ` in 


terms. of the- order , dated. 12th : April, 


` 1978 „and, is confirmed by thé order. 
dated. 24th: April, .. , 1978 and the said 
Grindlays Bank Ltd., „Netaji Subhash 


Road, Branch, Calcutta. be ‘directed. to 

` pay the said ‘sum of Rs. 4,20,702. 94 p. 
ý to the” petitioner decree-holder: 

: ” Prayer (bY : That Grinlays Bank Ltd., 
-Netaji ` ‘Subhiish- Road: Branch, - Caléutta, 

be directed to pay the said sum of Ru- 


-Jethabhai Khatau &. Co. v. L..N. C; Mills Ita. 
„rected the receiver to pay the 


On May . 


. Court for holding the 3rd 
‚receiver S. K. Dutta and the 4th. 


„dated ` 


this ~order. has_ 


‘Majumdar, learned 


“Bank. 


A. I. R. 


pees 420,702.94. p. :to the petitioner de- 
cree-holder in terms of the payment 
order dated 4th May, 1978, out of the 
Sdid' fixed deposit receipt Nos. 1002-2539.” 
Effectively this order. of the Court di- 
amount 
therein “mentioned - to the decree-holder 
ànd the Bank, the keeper of the Fixed 
deposit. account of the ‘receiver was also 


put under an obligation not to raise any 


objection on receiver withdrawing the 


‘money: and paying the same to- the de- 


eree-holder.. In fact, upon its true con- 
struction, the Bank was also under an 


. obligation “to take .effective steps to. pay 


the amount mentioned in the order to 
the _decree-holder. _It appears that 
these directions’ were not obeyed. Con- 
sequently, the. appellant -. moved -the 
respondent 
‘re~ 
spondent :Bank in contempt and`'for pass- 
ing. appropriate order . for punishing | 


„them for contempt unless they purged 


themselves. of the contempt. 


3. On. June 7, 1979, when the “peti- 
tion for taking action against the ‘alleg- 
ed contemners came up .before the 
Court, respondents 5 and 6 appear to 
have been appointed as joint receivers. 
The Bank appeared. through its: counsel 
Mr.. Majumdar -and the joint receivers 
appéared for themselves. as-well.as for: 
their ‘respective. clients; namely, Ist re- 


“spondent company and the 2nd respon- 


West -Bengal, Mr. 
‘advocate “for the 
Bank ‘undertook to the . Court. to- com- 
ply with- the order dated May: 24, 1979, 
to pay the amount therein mentioned to 
M/s..Maharia and Co, ‘Advocate-on-re- 
cord. for the- appellant. The court-direc- 
ted that on such payment being made 
the. Bank shall te absolved from all the 
Tiability in: respect of the said amount. 
The Court specifically noted ‘that in 
view of the undertaking given by the 
learned advocate on, behalf -of the 
Manager: of. the: Barik, the: Court ‘was 
not inclined: to pass any order in” re- 
spect of the contempt application’ and 
the application’ ` for _ taking action in 
contempt was accordingly disposed of. 
At this stage, Mr. A. K. Dutta appear- 
ing for the Ist respondent company 
prayed: for stay of a-portion of the order 
ef the Court which -prayer was. specifi- 
cally refused observing that as no fresh 
orders have been passed-on that- day ` 
affecting the interests of the said Coni+ 
pany, no question of granting. stay of 


dent . State - of 


1981 


a portion of -the order . arises. ~ 
Court specifically ‘directed that all © 
parties and particularly the Manager -of 
‘the Bank should act on the signed copy 
of the minutes. It appears. that the 


The 


solemn undertaking given by the Bank; 
soon} 


was not acted upon. Probably 
thereafter some interim orders were 
obtained »as would transpire from the 
order of Mrs.. Padma’ Khastgir, J. dated. 
March 7, 1980. ..When the matter came. 
up on March 7 
` ed that.-there will be no order on ‘the. 
applications before -it save and 


sum of Rs. 419,697.06 p.. 
order of the Court. -The: Court also de- 
clined to grant prayer for discharge of 
the receiver S. K. Dutta, the 3rd. Xe- 
spondent,. because 
plication was not . 


served upon 


ceiver though. from the. recitals in the; 
order dated. June. 7,- 1979, it appears.: 
that by that date A. K; Dutta- and R.C.. 


Deb were functioning -as joint. receivers. - = 


In this order it was - distinctly - made- 
clear that - except what is stated speci- . 
fically in the.order all. interim. orders. 
were vacated. However, the. Court at. 
the instance of joint receivers stayed ` 
the portion of the order dated - March. . 
7, 1980, for a period: of a: fortnight: To- 
clarify the. position it may. be 
tioned that when the Court directed 
that. balance of Rs, '4,19,697. 06 will: be 
held. by the receiver .it would ‘imply’ 
that that. would . be the. balance. after- 


payment of .the amount directed to be- 


paid to the ‘appellant. Specifically this 
order has the effect of confirming - he 
earlier order dated May 24,” 1979,: 


pay the decretal amount to the. apbeilant" 
three. 
appeals came to be ‘filed before. the. 


4. It appears that... thereafter 
Division Bench of the Calcutta High 
Court. Appeal No. 95/80 and Appeal 
No. 94/80 were.preferred. by the Ist. 
- respondent. company.. Appeal No. ..122/, 
80 was preferred by the 2nd respon- 
dent State of West.. Bengal. These three 
appeals were preferred against. 
order dated- March 7, ‘1980, made . by 
Mrs. Padma Khastgir, J. 


5. -In the two appeals preferred. by 
the Ist respondent company a Division 
Bench of the Caleutta High Court. by 
its order dated“ March 27, 1980, granted _ 
ad interim stay as under: .--- 


pen Poke 


Jethabliat Khatau & -Co v. L. +N! 


the 


‘1980, the court ohserv—* 


except- 
that the receiver will hold the balance. 
till further- 


„Dutta. 


-notice af the: ap- ` 
This observation would, however, :esta-- 
blish’ that till March, 7.1980, the 3rd re-, 
spondent, was, not. discharged .as a re-- 


men- - 


the ` 


‘their matter . 


CG Mills “Lid. $; C1203 
“The Joint -Raceivers, R. C. Deb > and: 
A.: K. Dutta are directed -- not. to ` part’ 


-with any morey lying deposited ` „under 


ihe fixed -deposit receipt: No. 

in the Grindlays’ Bank. 
There will be’ an order- directing the 

Grindlays Bank. Ltd., of 29, Netaji Su- ` 


1002/2539. 


- bhash Road’ not to disburse any amount 


im respect of fixed “deposit No. 1002-- 
2539 standing in the name of S. K. 
Dutta, the fixed deposit receipt where- 
of is lying deposited with the -present 
joint receivers ba C: Deb, and .- A. K 
Order of injunétion restraining Jetha~ 
bhai Khatau and ` Cor ‘from ` obtaining 
any” payment out of the. money, lying 
in the Grindlays ° ‘Bank | and held by the 
joint receivers ° or receiver.” ‘ 
This interim: “order was. confirmed by 
the Division Bench’ by ‘its order dated 
September 9, 1980. ‘Hence these „three 
geet by, special leave. : : 
` Frankly,. this. ‘Court: 
ee not interfere’ with: interim 


i ordinarily, 
‘orders i 


-unfėss and- until manifést injustice con- 


- clusively ‘shakes. it. Even then, with 
our. -usual ` response _- of reluctance. to 
" uridertake to. examine’ interim ~ orders,} 


only .a notice to show: cause why spe- 
cial. leave ‘should not: be ‘granted ` and 
the’ interim” stay” application not be 
considered, was issued to the respon- 
. dents. ‘After notices were served ° and 
counter-affidavits © ‘and’ `- rejoinder affi- 
davits were filed, this. matter. came be- 
fore us about “foiir ` weeks <:back, -our 
hands off attitude” to” ‘interim orders}, 
-- manifested itself - when we -adjourned ` 
the. ‘matter - for ` four.’ ° weeks in- 
dicating -to tke parties, > especially ‘the 
respondents who. are’ ‘appellants before 
the High- Court,’ to: - -take effective :steps 
to get ‘-their’: appeals; ‘placed on, the 
cause list for hearing and to move for, 
expeditious > -disposal of same. We 


„also. declined to : grant ‘any: ‘interim, re- 


lief: We’ so acjotirned the matter in’ the 
fond hope that we may hang.on to our]. 
tenuous. view. that ordinarily -we’. would 
not undertake . to / deal with interim 
orders. Our hope has „provedi a mirage. - 


-. T. When this- matter- was- listed before 


‘us on April -3,-1981. Mr. Kakkar, learned 


counsel for the ‘appellant stated © that 


. almost within the-.. dying embers of the 


time granted by this court an, attempt 
was made by the respondents to get 
listed in the High Court 
and the only order that- the Court has 


_ made is that the appeals be added _ to 
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’ it would be anybody’s. guess when: this 
Fast added matter would reach hearing, 
Having no alternative left open to us, 
we have heard the matter. 


ct 8. As the appen are pending before 

the -Division Bench of the. Calcutta High 
Court and. are to be heard’on merits, 
we would make every manageable 
human effort to avoid any expression of 
opinion which may even remotely inter- 


fere with judicious adjudication of the. 


issues before. the Division Bench. How- 
ever, we make it. clear .that even if 
„there is any express or implied opinion 
discernible in this order, the same has 
to be wholly ignored by the High Court 
while disposing of the appeals: on merits. 
With this extra caution we proceed to 
dispose of these appeals. As every stage 
of the proceeding has been neatly deli- 
neated by us with the orders of -the 
-Court referred to in ‘details, the permis- 
sible inferences may alone be set out.’ 


9. What is the. injudicious situation 
which may bring disrepute to judicial 
process, stares in the face. The consent 
‘decree under. which: appellant was 
entitled to recover Rs. 
intérest at. the rate of 6% per annum 
from the date of the. decree till realisa- 
tion was made by the Court on January 
6, 1970. The decree without being satis- 
fied- in its minutest part has 
dust for 11 years. And at present who is 
impeding the execution of the decree? 
Tt is the Ist respondent company which 
-has been a party to. the consent decree 
and which decree has become final and 
unassailable. There is no proceeding at 
. present questioning the correctness, 
validity or legality: of- ‘the decree or its. 
binding character on the Ist respondent 
- company. 


.10. It is again 
the judgment-debtor Ist_respondent com+ 
pany has in its-fixed deposit with the 
4th respondents Bank a sum of Rupees 
8,40,000/-. That this. amount is- of the 
_ ownership of the 


say that he has been removed - and re- 
spondents 5° and 6 who are respectively 
-the Advocates of the Ist respondent 
company. and the 2nd respondent State 
of West Bengal claim to be appointed 
as joint receivers. The date of appoint- 
ment is not’ made clear. but the order 
dated March 7, 1980 


Jethabhai Khatau-& Co. v, L. N. C. Mills Ltd. 


the cause list of the Division Bench and` 


-the appellant levied 


. been questioned by, any- one, 


2,85,000/- with ` 


collected ` 


incontrovertible ‘that _ 


judgment-debtor is 
not indispute. The 3rd respondent S.K- 
Dutta was once a receiver. Respondents: 


(Annexure J’). by . 


ALR. 


Mrs. Padma Khasigir, J. leaves no room 
for doubt that till- that- date 3rd respon- 
dent S. K. Dutta was nöt discharged as. 
receiver, 

-1i. The High Court on ‘a petition of 
attachment under 
Order 21, Rule 52 CŒ. P. C. on the 
amount lying in fixed deposit account 
with 4th respondent Bank in the name 
of 3rd respondent:.S. K. Dutta as re- 
ceiver of the first respondent company 
by order dated April 5, 1978. This at- 
tachment order was levied by the Mas- 
ter of the Court and the interim attach- 
ment was confirmed. Admittedly these 
orders were not challenged. 

12. Sabyasachi Mukharii, J. by his 
order dated May 4, 1978, directed 3rd 
respondent S. K. Dutta to pay the 
amount of Rs. 4.20,702.94 p. out of the 
amount lying in fixed. deposit receipt 
Nos. 1002-2539 with the fourth respon- 
dent Bank to the appellant in satisfac- 


- tion of the decree. This order may ap- 


pear to have become final as not having 
. Mancj 
Kumar Mukherjee, J. by his order: dated 
May 24, 1979, | directed 3rd respondent’ 
S. K; Dutta, receiver of the Ist respon- 
dent- company to pay Rs. -4,20,702.94 p. 
out of the fixed deposit account held -by 
him as receiver of the Ist respondent 
company to the appellant and-a con- 
sequential order was made directing the 
Bank “to pay.the amount set out in the 


order to the appellant. This order dated 


May 24, 1979, may appear to have be- 
come final as it appears not to have 
been questioned, challenged or appeal- 
ed by any one. : A 


13. Failure to comply with the court’s 
mandatory direction led the appellant 
to file a petition for contempt. The al- 
leged contemners impleaded . were Ist 
respondent company and the 4th respon- 
dent Bank. When this petition for taking 
action in. contempt came up before 
Manoj Kumar Mukherjee, .J. there ap- 
peared on the scene one Mr, Majumdar, 
learned counsel for the 4th respondent 
Bank as well as the two joint receivers. 
functioning in dual capacity as joint re- 
ceivers as well as learned counsel for 
the respective clients, namely, Ist re-_ 
spondent company and the 2nd respon- 
dent State of West Bengal. At the hear- 
ing of this motion for taking action for 
contempt, Mr. Majumdar learned coun- 
sel for the 4th respondent unreservedly 
agreed to comply with the order of the 
Court on May 24, 1979, which means 


_ ed deposit - 
respondent S. K.-Dutta,. receiver of the - 


1981 


that he ‘agreed “and undertook ‘to pay- thé. 


amount of Rs. .4,20,702.94 out of the fix- 
account in the name of 3rd 


Ist respondent company. It is because 
the Bank agreed unreservedly and un- 
conditionally to pay up amount that the 
motion for taking action in contempt 
was ‘discharged by the Court. No action 
was sought to be taken against the joint 
receivers who -had--interposed them- 
selves in the meantime. Therefore, the 
court declined to accede to. their re- 


quest to stay a portion of the. order. The’ 
order dated June 7, 1979, is not a fresh 
order on merits. It was merely an im- 


plementation: of the order dated May 24, 


1979, which may appear to have become | 


final and -binding. Yet the Ist respondent 
‘company anc the 2nd respondent State 
‘of West Bengal took no further action 
and surprisingly the Bank also joined 
hands with them by not paying- the 
_ amount till March 7, 1980: _ Maybe, 
there may be some. interim orders. We 
are not made knowledgeable about the 
nature and character of those interim 
orders save. and except what has been 
recited in the order dated March 7, 1980, © 
of Mrs. Padma Khastgir, J. However, 
there seems to be some apparent collu- 
sion between the company on one hand 
and the joint -receivers in not complying 
with the court’s order dated May. 24, 
1979, even tnough action for contempt 
was avoided by giving an unconditional 
undertaking to carry.out that order. 

14. The three appeals were prefer- 
red against zhe order dated March 7, 
1980. ‘That order has nothing to do with 
the order deted May 24, 1979, or .the 
order dated June 7, 1979. At any rate, 
the order dated May 24, 1979, may ap- 
pear to have become final. 

15. Would it be appropriate in such 
circumstances to grant an interim stay 
of the portion of an order which may 
appear to have .become final in an ap- 
‘peal agains: an altogether 
order ? 


16. Mr. Shankar’ Ghose, 
counsel for the respondent wanted us 
-to take note of various allegations 
against the 3rd respondent, the receiver, 
the fact that he was ` removed, the fact 
that he was colluding with the appel- 
lant and thet he was negligent as also 
that he was discharged at.some stage of 
the proceedings. At this stage, these 
contentions in our opinion are -not very. 
relevant. Maybe,. there is merit in 


` Jethabhai Khatau & Co. v. L. N. c. Mills Ltd. 


& 2nd respondent 


- allowed or any 


different - 
; RETS -Kumar 


learned. 
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2 Maybe, the Division 

appeals by the Ist 
` will examine these 
contentions on merits. The only live 
issue is whether would it be fair while 
granting stay of the order dated March 
7, 1980- to effectively stay the order 
dated March 24, 1979; which appears. 
not to be under appeal though its vali- 
dity may be questioned in the course of 
hearing of the appeal? If that be so, 
could ‘the Court overlook attempt of the 
Ist and 2nd, respondents to circumvent 
the order by obtaining an interim stay 
in such manner that an order not under! 
appeal gets frozen? It: is, thérefore, that 
we propose to interfere with the interim 
order made by the. .Division Bench of 
the Calcutta High Court on September 
9, 1980, confirming the ad interim order. 
dated March 7, 1980, to a limited ex- 
tent so thatan impression that the 
‘Court’s process. can ‘be lightly  trifled 
with, may- be avoided. 


these contentions. . 
Bench hearing the 


17. Under the ‘circumstances the pro- 
per thing to do would be to set aside 
‘the interim: stay order dated March 27, 
1980, as also the. order dated September 
9, 1980, confirming . the interim -order 
but in order io ensure. the resultant 
justice as we.are- inferfering with an 
interim order, we consider it proper to 


‘give certain .directions, while restoring 


status quo ante in the-event the’ 
peals filed by 


ap- 
respondents 1 and 2 are 
specific positive direc- 
tion is given by the court in this behalf. . 
We accordingly allow these appeals and 
set aside the orders made by the Divi-` 
sion Bench on March 27, 1980 and - 
September 9, 1980. The result would be 
that the order dated May 4, 1978, by 
Sabyasachi Mukherjee, J. and the order 
dated May 24, 1978, made by Manoj 
Kumar Mukherjee, J. .as also the under- 
taking given by the manager of the ith 
‘respondent Bank through his learned 
counsel Shri Majumdar. before Manoj 
: Mukherjee, J.. on June 7, 1979, - 
would be revived and would be effec- . 
tive and will have to be implemented. 
In pursuance to the aforementioned two 
orders, the 4th respondent Bank will 
have to pay Rs. 4,20,702.94 p. to the de~ 
cree-holder arpellant towards the decre- ‘ 


tal amount. On receipt of the amount. . 


the appellant shall pass a receipt ac- ; 


knowledging receipt of ‘the amount and to {| 


the extent of the payment of the amount ` 
herein indicated the liability of the 4th 
respondent Bank to the Ist respondent - 
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company or anyone claiming on. its -be- 
half:or the 3rd respondent :receiver :shall 
stand .discharged. Before the amount 
is paid,. the appellant shall give 
security to the satisfaction .of the 
High ‘Court and also an undertaking .on 
- affidavit’'to the - ‘Division: Bench of ..the 
Calcutta ‘High Court before which. the 
appeals preferred by. the Ist -anā .2nd 
respondents are .pending that in ‘the 
event ‘the appeals are 
makes it ‘consequently necessary for the 
appellant to ‘repay.“the .amount received 
- from the 4th respondent Bank in -pay- 
ment of the ‘decretal ‘amount, «the appel- 
lant shall deposit ‘the’ said amount.-with 
the Calcutta High - Court- -within’ one 
month from ‘the date- of the order of. the 
‘Appellate ‘Bench. 


18. The appeals will stand disposed 
of as herein indicated with no order’ as 
to costs. . N 

: “Order accordingly: 


AR a981 SUPREME COURT 1206 ; 

l (From : Karnataka)* : 
É -* V. ‘D. *TULZAPURKAR, > K 
`E. S. VENKATARAMIAH AND 

A. N. ‘SEN, JJ. 
. -Civil: Appeals Nos. 1801- 1805 of, 1975, 
'D/- 24-3-1981. 
‘State-of.. ‘Karnataka, Appellant vB, 
Raghurama Shetty etc., Respondents. `; 


. ‘Karnataka’ Sales Tax Act (25 of 1957), | 


Ss. 5 and 6. (i) — Consumption of goods 


` jm manufacture — What is — Rice mil-_ 


ler ‘converting ‘paddy. .into rice for sale 
— There is consumption ` of paldy in 
‘manufacture of -tice — His ‘turnover of 
purchase of untaxed paddy ‘is liable ‘to 
tax, §. T. È.: Ps. Nos. 714; 15, 19, 26 
and .32 of 1974, “D/- 2 27-1- 1976 and 3-2- 
1975 (Kant.) ‘Reversed, 


i Where the sales. of paddy, ‘which is a 
taxable commodity, in~ favour of ‘the 
rice millers do not 
Section 5 when the millers purchase it 
for converting into -rice for sale the 
case of millers would. squarely fall 
‘under Sec. 6 (i) -since miller consumes 
paddy in the manufacture of rice’ which 
is a different - commodity. Consequently, 


- millers would be liable to pay purchase - 
mLeerI these E on OY 


*s T. R, Ps. Nos. 14, 15,-19, 26 and 
32 of 1974, ‘D/- 27-1- 1975 and 3-2- 1975 


(Kant). 
E E 





State of Karnataka’ v, B, Raghurama Shetty r. 


allowed which ` 


` poses. -A manufacturer 


:suffer ‘tax ‘ander. 4. 


ALR. 


tax ‘on: their turnover of purchase of 


paddy. S. T. Ri-Ps. Nos. 14, 15, 19, 26 
and 32 of 1974, D/- 27-1-1975 and 3-2- 
` 1975 (Kant.),. Reversed. l (Para 12) 


‘Consumption in “the true economic 
sense does: not mean only use of goods 
in -the - production ‘of consumers’ «goods 


. or final utilisation of consumers’ goods 


by consumers. - involving activities like 
éating of food, ‘drinking of. beverages, 
wearing of -clothes:‘or using of an auto- 
mobile. ‘by its cwner for domestic pur- 
. also - ‘consumes 
commodities « which arè ordinarily call” 
ed raw materials when * he’ produces: 
sémi-finished- : goods’ which: have ` to 
undergo further. processes of produc~ 


‘tion beforé they can be transformed in- 


tò consumiers’ goods. At every such 
intermediate . stage of production, some 
utility or value is added to ‘goods .which 
are used as- raw materials and at-every’ 


"| slich stage. the saw. -materials are’ con- 
- sumed. AIR 1974 SC 1362; AIR 1979 SC 


1475; AIR -1961 SC 213;- AIR 1975 SC 
1871- ‘and AIR 1969: SC 1276, Foll. 2 
5 (Paras 8, 9) 
ta ra Referred : ‘Chronological | ' Paras 
AIR 1979 SC 1475 : 44. STC 159 : 1979 
Tax LR 1830 - 6, 13 
AIR 1975 SC 1E71' (1976) 1 SCR 38 : 
1975 Tax LR 1985" : i 12 
AIR 1974 SC 1362 7-32 STC’ 623 : 1974 
Tax LR 2142 See ue 5, 7. 13 
AIR 1969 SC 1276": (1969): 3 SCR -490 
S Sn f 12 
AIR 1961 SC 213 : . (1961) 1 SCR. 709° 10 
Mr. N. Nettar - Advocate,- for ` Appel- 


lant; Mr. J. Ramamurthy and Miss 
R. Vaigai Advocates in C. A. No. 1804- of. 
1975; for “Respondent; Ex parte, Re- 
spondents. in C. A. Nos. . ` 1801- 1803 and 
1805 of 1975: 

. VENKATARADIIAH, J.= ‘The dues- 


: tion ‘Which arises for consideration in 


these -appeals by. certificate is whether. 
the respondents (hereinafter referred to. 

as ‘the assessees’) are’ liable ‘to pay ` pur- 
casé’ tax ‘under Section 6 (i)° of the 
Karnataka Sales-Tax Act, 1957 (here- 


.inafter referrec to.as.‘the Act’) on the. 


turnover consisting of-the price paid by 
them for. purchasing paddy for the pur- 
pose of. converting it into rice for sale, 
in their respective rice mills. .- : 
2.: The “assessees are owners of rice 
mills in the- State of Karnataka and 
are registered dealers under the Act. In 
the course of their business, they put- 
chase paddy and after milling paddy sell 
the resultant rize . During the assess- 


1981. - 


ment : years, the: assesses,‘ ‘purchased 
paddy: from agriculturists who. were: not 
liable to pay sales ‘tax. The -assessing 
authority under the Act levied..on the 
assessee in. each of these cases” purchase 
tax, on the purchase turnover of paddy, 
under Section. 6 (i) of the 
The appeals - filed. by the. “assessees 
against the said assessments "were dis- 
missed by the appellate authority. "The 


Karnataka Sales Tax Appellate Tribu-. 


nal allowed the appeals filed by the as- 
Sessees against the orders of the appel- 
late authority except the one filed~by 
the assessee . who is the respondent’ in 


Civil Appeal’. No. 1805 of: 1975 holding - 


that the ` conversion of paddy into. rice 
did not involve any manufacturing pro- 
cess and that the purchase turnovers of 
paddy in those cases were not hable . to 
tax under Section 6 (i) of the Act. In 
- the case of the assessee who is the res- 
pondent in Civil Appeal No. 1805 of 1975; 
the Tribunal held that the-turnover was 


liable to be taxed as he had manufac- : 


tured boiled rice out of the. paddy : pur- 
chased by him. Aggrieved by the deci- 
sions of the Tribunal,-the State ` Gov- 
ernment: filed . > 
the High ‘Court under ‘Section 23° (1): of 


the Act- in the first four cases and the 


assessee filed: a revision petition in” the 
last case. The High Court after holding 
that. the turnovers:.in question were not 
liable to tax under Section 6 (i) of-the 
Act dismissed the petitions filed: by. the 


State Government: and. allowed: the: peti-- 


tion of the assessee who is the respon- 
dent in Civil Appeal. No. .1805 of 1975: 
Thereafter the High Court granted -by.a 
common order a certificate of fitness in 
all these -cases to prefer appeals before 
this Court.to the State Government: On 
the basis -of the >’ said certificate; 
these appeals have . been filed 
by the State Government - against the 
orders of the High Court.::Since these 
appeals involve’ a-~ common: ‘question- of 
law, they are disposed of by qs com- 
mon judgment, » 

3. The relevant one of Section 6. of 
the Act:-reads: 

"6. Levy of purchase -tax under cer= 
tain circumstances. — Subject to the 
provisions of sub-section ` '(5). of Sec. 5 
every dealer who in the course: of his 
business purchases any: taxable goods in 


Section 5 is 
of such goods and, 


` @) either consumes R kods in ‘the 


manufacture’ of other.: ‘goods’ for sale or 


‘State of. Karnataka V. B: Raghurama Shetty 


. otherwise: or 


Act: . 


revision: petitions before - i 
‘of Haryana,:. 


. different thihgs in 
Hence, quite. clearly when paddy is 
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-. disposes. of. such goods in 
any manner other than by way of sale- 
in ae State, or 

ie shall be liable to pay. ‘tax on the pur- 
chase price of such goods at the same ~ 
rate .at. which it would have . been Tevi- 
able on the sale price . of. . stich goods. 
under. Section, 5.” ° . 4 
- å The contention.. of che: State: Gov- 
ernment. before. the High Court was: and. - 
before us is that the-sale. price of paddy 
which‘ is a_ taxable : commodity having 
not been. subjected: to. tax. under. Sec. 5, 
the assessees are liable: to- tax under: 
Section.6 (i): of. the Act. as they had: con- 
sumed it in the manufacture. of. rice: 
which was a different commodity. for 
sale. -. The: | asSessee’s - contention 
which was accepted. by the: 
High Court is that . paddy and rice: 
being the same it cannot be said that ~ 
they had manufactured. ‘other goods’ out 
of..paddy and-‘hence Section 6 (i) is not 
attracted. 


5. Paddy and: rice have been held to: 
be different: . commodities by: this Court 
in Ganesh: Trading. Co:,..Karnal: v. State 
(1973-32: STC’ 623: :: (AIR 
1974 SC taga) in meh it is observed 


é thus: 


“Now, the deoi -fòr our decision is 
whether. it ‘could: be , said that when 
paddy was Cehusked and: rice was pro- 
duced its identity remained: It was’ true 
that’ rice was produced out of: paddy but 
it is not true to say that paddy continu: 
ed'‘to be paddy even after dehusking. It 
had changed its identity. Rice is not . 
known as, paddy. It is a misnomer to 
call ricé- as paddy: .They are’ two 
ordinary parlance. 


deliusked and rice produced, there has 
been.a change in | the identity of. the 
goods. cae 


- 6. . The above view: has: been . follow- 
ed by this Court in ‘Babu Ram. Jagdish 
Kumar & Co. v. State of Punjab, (1979) 
44 STC 159 :- ( ATR. 1979 sc 1475). 


7. It is, unfortunate . that : the ‘High 
Court.as well-as the Tribunal. have tried 
to distinguish..the decision of this Court 
an: Ganesh . Training Cos case - (AIR 


-1974,. SC -. 1362), (supra) on insubstantial 
circumstances in . which’ no tax. under — 


leviable on the sale. price ` 


grounds, a detailed. reference to which 
is. unnecessary. We- reiterate the view 
expressed: in the. above two cases- and 
hold that- paddy and-rice are two dis: 
tinct commodities- . and. that..the milling | 
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of paddy involves å manufacturing pro- 
cess, . 


_8 There is no merit in the submis- 
sion made on behalf of. the assessees 
that they had not consumed paddy when 
they produced rice from it by merely 
carrying out the process of dehusking 
gjat their mills. Consumption in the true 
economic sense does not mean only’ use 
of goods in the production of consumers’ 
gocds or final utilisation of consumers’ 
goods by consumers involving activities 
like eating of food, drinking of beve- 
rages, wearing of clothes or using of an 
automobile by its owner for domestic 
purposes, A manufacturer also corisumes 
commodities which are ordinarily called 
raw materials -when he produces semi- 
finished goods which have to undergo 
further processes of production before 
they can be transformed into consumers’ 
goods. At every such intermediate stage 
of production, some utility or value is 
added to goods which are used as raw 
materials and at every such stage the 
raw materials are consumed. Take the 
case of bread. It passes through the 
first stage of production when wheat is 
grown by the ‘farmer, the second stage 
of production when wheat is converted 
into flour by the miller and the third 
stage of production when flour is utilis- 
ed by the baker to manufacture bread 
out of it, The miller and the baker have 
. consumed wheat and flour respectively 
in the course of their business. We have 
. to understand the word ‘consumes’ in 
Section: 6 (i) of the Act in this economic 
sense. It may be interesting to note that 
this is the basis of the levy of ‘Value 
Added Tax’, popularly called as VAT, 
which is levied as an alternative to tax 
on turnover in some Western countries 
The difference between ‘Value Added 
Tax’ and tax on the turnover of sales 
or purchases is explained by Professor 
Paul A Samuelson in his book entitled 
‘Economics’ (Tenth Edition, 1976) at 
page 168 thus: ` 


“A turnover tax simply taxes every 
transaction made: wheat, flour. dough, 
bread, VAT is different because it does 
not include in the ` tax on the miller’s 
flour that part of its value which came 
from the wheat he bought from the far- 
mer. Instead. it taxes him only on: the 
` wage and salary cost of milling. and on 
the intérest, rent, royalty,. and profit 
cost of this milling stage of production. 
(That is, the raw-material costs used 
from earlier stages are subtracted from 
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the miller’s selling price-in calculating 
his ‘value added” and the VAT tax on 
value added ....... Br a 

9. “At every mags of production, it is 
obvious there is consumption of goods 
even though at the end of it there may 
not be final consumption of goods but 
only production of goods with higher 
utility which may be used in further 
productive processes.. i 


10. While construing the word ‘con- 
sumption? which was found in the Ex- 
planation to Article 286 -(1) (a) as it 
stood ‘prior to its deletion by the Con- 
stitution {Sixth Amendment) Act, 1956, 
this Court in Anwarkhan Mahboob Co. 
v. State of Bombay, (1961) 1 SCR 709 at 


pp. 715-716 : (AIR 1961 SC 213). observ- 
ed thus: 
“The act of consumption with which 


people are most > familiar occurs when 
they eat, or drink or smoke. Thus, we 
speak of people consuming bread; or fish 
or meat or vegetables, when they eat 
these articles of food: we speak of peo- 
ple consuming tea or coffee or water, 
when they drink these articles: we 
speak of people consuming cigars or 
cigarettes or bidis, when they smoke 
these. The production of wealth, as 
economists put it, consists in the crea- 
tion of “utilities”. Consumption con- 
sists in the act of taking such advantage 
of the commodities and services produc- 
ed as constitutes the “utilization” there- 
of, For each commodity, theré’ is ordi- 
narily what is generally considered to 
be final act of consumption. For some 
commodities, there may be even ‘more 
than one kind of final consumption. 
Thus grapes may be “finally consumed” 
by eating them as fruits; they may also 
be consumed by drinking the wine pre- 
pared from “grapes”. Again, the final 
act of consumption may in some cases 
be spread over a considerable period of 
time. Books, -articles of furniture, 
paintings may be . mentioned as exam- 
pies. It may even. happen in such cases, 
that after one consumer has performed 
part of the final act of consumption, 
another portion of the final act of con- 
sumption may be performed by his heir 
or successor-in-interest, a transferee, or 
even one who has obtained possession 
by wrongful means. But the fact that 
there is for each commodity what may 


- be considered ordinarily to be the final 
-act of consumption, should not make us 


forget that in reaching the. stage at 
which this final act of consumption takes 


~ Co., 
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.place the commodity. may pass through 
different - stages. of 
such different stagés, there. would exist 


one or more . intermediate acts of con- 
sumption.” 


11. . Applying the above test, it has to 
be held that the assessees had consumed 
the paddy purchased by them when 
they converted-it into rice which is 
commercially a different commodity, 


12: Since it is not- disputed that the 
sales of paddy which is taxable commo- 
dity, in favour of the assessees had not 
suffered tax under S. 5 in view of the 
circumstances in which they had taken 
place and it is - held that the assessees 
had consumed paddy in the manufac- 
ture of rice which was a different com- 


mercial commodity for sale, the case of. 


the assessees squarely falls ‘under Sec- 
tion 6 (i) of the Act.. The charge under 
Section 6 ` (i) should, therefore, be given 


due effect. This view is in accord with. 


the opinion of this Court in State of 
Tamil Nadu v. M. K. Kandaswami. (1976) 
t SCR 38 : {(AIR` 
Ganesh Prasad Dixit v. Commr. of Sales: 
Tax, (1969) 3 SCR 490 : 
1276) where provisions corresponding to 
Section 6 (i) of the Act arose for con- 
sideration: 


13. It is next contended that .since 
the assessees would be exposed to double 
taxation both as buyers of naddy and 
as sellers of rice we should hold that 
the levy in question is impermissible 

' because paddy and rice are liable to be 
taxed’ at a single point. No provision is 
shown to us- which bars such taxation 
when’the commodities are different. In 
fact, in this case there -is no ` double 
taxation on’ the same commodity. A 
similar -contention was rejected by this 
Court in the case of Babu Ram Jagdish 
‘Kumar (AIR 1979 SC 1475) (supra) thus: 

-““We may at . this stage refer to one 
other subsidiary argument urged on be- 

_half of the appellants. It-is argued that 
‘because paddy and rice are not: different 
kinds of goods but one and the same, 
the inclusion of both paddy and rice in 
Schedule_C to the Act would amount 
to imposition of double taxation under 
© the Act. There is no merit in this con- 
» tention ` also because the assumption 

_ that - paddy and rice are one and - -the 
-` same is. erroneous. In Ganesh Trading 

Karnal v. State of Haryana (1973) 

32 STC 623 : (AIR 1974 SC 1362), aris- 

` ing under the Act, this Court has held 


l Bholaram v: 


production and ‘for. 


- allowed, the 


(AIR 1969 SC- 
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that .although rice is produced out of 
paddy, it is not true’to say. that paddy 
continued to be ‘paddy even after 
dehusking: that rice and paddy are two 
different things: in ordinary | parlance 
and, therefore, when paddy is dehusked 
and rice produced, there. is a change in 
the ‘identity of the goods.” 

“14, In the result these appeals are 
judgments of the High 
Court against which these appeals are 
filed are set aside and the turnover in © 
question in. each case is held tc. be tax- 
able ‘under Section 6 (i) of the Act. 
There shall, however, be ‘no order as to 
costs. : 

‘Reels allowed. . 





AIR 1981 SUPREME COURT 1209 
` (From: Madhya Pradesh) 
S. MURTAZA FAZAL ALI, _ 
A. VARADARAJAN AND A. N. SEN, JJ. 


Civil Appeal No. 1603 (N) of 1971, D/- 


- 13-3-1981. 
1975 SC 1871) and in . 


Bholaram, Appellant v. Ameerchand, 
Respondent. 


Civil P. C. (5 of 1908), S. 100 — Suit for 
eviction of tenant decreed by trial Court 
and decree confirmed by first appellate 
court — In second appeal decree reversed 
by High Court on erroneous’ interpreta- 
tion of rent note and overlooking certain | 
clear admissions of plaintiff — Held, High. 
Court erred both on law and facts in 
interfering with judgments of ‘courts be- 
low. Judgment of Madhya Pradesh High 
Court, D/- 21- 7-1971, Reversed. 

(Paras 9, 10, 11, 12) 


FAZAL ALI, J. :— This appeal by spe- 
‘cial leave by the defendant is directed 
against a judgment dated July 21, 1971 at 
the Madhya Pradesh High Court by which 
the High Court interfered in second appeal | 
and after having set aside the findings of ` 
fact by the trial Court and the appellate 
court decreed the plaintiff’s suit for eject- 
ment. We have gone through the judg- 
ment of the High Court as also of the 
courts below . and we find that by and 
large the High Court seems to have re- 
versed the concurrent findings of fact 
arrived at by the trial court and the ap- 
pellate court and, therefore, prima facie 
‘travelled beyond the limits imposed on 
its jurisdiction under S.' 100 of the Céda 
of Civil Procedure, The High Court, how- 
ever, seems to have’ justified its . interfer-. 
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ence in second -appeal i mainly -‘on the 
. ground that the judgments:of the coùrts 
below were perverse and were givéh in 
utter disregard of the important materials 
on the record particularly misconstruction 
‘of the. rent: note, Even if we- accept the 
main rédson: given-by the: ‘High Court’ ‘the 
| utmost that could be said «was -that -the 
- findings’ of fact by: the courts below were 


wrong or. grossly : inexcusable but. that - 


_ by itself-would not entitle the High Court 
: to-interfere in the absenice of a clear Error 
of law. -~ 


2. Even. so, ditior going “through ihe 


documents: and evidence produced’ by the p 
- parties wé: àre unable to`agree with the 


- Conclusion ‘arrived at by the High Court. 


3.. The plaintiffs case was that’ by vir- 


tue of a rent ote dated June 3,1963 (Ext. 
P-1) he had -rénted out?the premises in 
question, ‘being -House; No: 1205, Ganji- 
pura.Ward, Lordganj. .. Jabalpur, „to the 
defendant, at . arental of. Rs. 205/- per 
month.-The plaintiff averred that original- 


‘ly the premises let out were only. a room . 
on the ground “floor and the newly con- - 
structed portion on the first floor which’ 


. consisted of two rooms as shown in the map 
as E F G H: The-plaintiff’s case was that 


there “was an ‘old’rdom on -the first ` floor, - 


shown in the map as I J K L, which | was 
not the. subject-matter of the- tenancy; 
, but -appears to have ‘been encroached 


pon by the defendant-tenant subsequent- A 


"ly; sometime. in July 1966.: -This encroach- 


"> ment. was, therefore, one of the grounds 
ee, on which ejectment was-sought, ' 


„3-A. Another, ground for ejectment 
was that the: ‘defendant had defaulted in 
the payment. of rent as a result .of which 
. arrears of Rs: -232.33 had fallen ‘due up. to 


the date of the suit. We might state-here ` 


that so: far- as'the ground of.arrears or 
` default of rent is concerned, 
negatived .by the. Civil-Judge and the Dis- 
trict Judge . and this finding of. fact has 
been fully:affirmed.by the High -Court, We 
are, therefore, left only. with the solitary 
ground for ejectment: relating- to the.enr 
croachment. on the room, shown. by letters 
IJK L. made by ..the-tenant after.the 
lease by which ‘he committed a. breach of 
the terms of ' tenancy and. made- himself 
liable to. ajectment under the provisions 


of the Madhya. Pradesh’ Accommodation 


~Control “Act, . 1961: 

_ «4, Thus, the: ' pivötal onar ‘in 
‘this: ‘appeal ednt¥es:on’ the question as to 
the éxact natiire of. Ahejterms “ofi,. which 


7 the Dieser were let oùt to the 7 deferi- 
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dant-tenant ° ‘and made’ ‘part ‘of the ten- 
ancy. The relevant portion. of the. rent 
note; Ext. -P-1, may ‘be extracted thus: 
oF take’ your house bearing present. Cor- 
poration No, 1205. situate at Ganjipura. . 
Ward, Lord Ganj, City of Jabalpur, which. 


you have. got constructed -double storeyed' 


in the year .1963,° -with effect fróm 10th 
June, 1963, according to. English. Calendar, 
on reasonable monthly rent of Rs. 2054: l 


_ (in words Bs. -Two hundred and .five)... 


That I shall 6pen a shop in the block ‘of 

the ground floor of the house ‘and ‘I shall 

reside in. the upper portion of the house.” 
5. It would’ be pertirient to note that 


-in the first preamble of the rent note 


Which . describes the property leased 
there is absolutely no mention that only : 
two rooms on ‘the first floor were let out 
to the. defendant. The admitted - position 
seems to be that the fitst floor was recon- 
structed. ‘by the plaintiff by, which twa 
rooms were added and one old room re- 
mained. as it was. The’ plaintiff’s `- case .is 
that only two rooms which had been: new- 


ly reconstructed were given tò the defen- ` 


dant and not the old room. This fact is ~ 


_conspiciously absent from the, _preamble - 
“of . the. 


rent . note,. ‘extracted . above, 
which merely refers tö the ‘tenancy . as 
the double storey. house 
constructed in 1963, There is no averment 
that- there was’ an old room also'on ‘the 


‘first floor which had not been lèt out to 


the defendant. Furthermore, other: - por- 
tion extracted clearly shows that the de- 
fendant had stipulated that he would open 
a shop in the block of the ground. floor of 


` the house and would reside in the. upper. 


portion: of the house. Here also the defen- 


„dant does not say that he would reside 


only inthe two rooms ‘newly constructed 
and ‘that the old room which also’ was 
situated on the first fioor would -not be 
part. of the tenancy. Thus, the rent note, 
which is the. main document on’ which 
rests the case-of ihe parties, does not at 


‘all show that the .old'room on the first. 


floor was excluded from- the tenancy of 


` the defendant. Right from the year 1963, 


when: the premises were let out to the de- ~ 
fendant, up to July 1966 there is:no. evi- 
dence that the respondent-landlord ever 


‘raised any objection to the ' possession of 
the. defendant- in respect of the third old 


room remaining on the first floor. The- 


- trouble seems to have ‘started when’ some 
‘more repairs were made by the plaintiff- 


landlord: as a.result of which the roof of : 
‘the old room was damaged and a ‘report 
was made to‘the police! by the defendant= 
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appellant on July 21, 1966. Ext, D-8, 
wherein the defendant complained ‘that 
the landlord had demolished the roof of 


= the kitchen room and wanted to demolish. 


the balcony also which is to its front ‘side. 
Admittedly, Eoth these premises -were 
situated on the first . floor. A) day there- 
after, i. e. on July 22, 1966, the defendant. 
gave a notice,, which is Ext: D-10.to the 
plaintiff. of the: damage donè to a part of 
the first floor , occupied by the tenant. 
Relevant portions of Paragraphs 4, 6 and- 
Y of this notice may be extracted thus :— 

*4, In order to harass my client ‘and. 
force him to vacate the premises you have: 
removed the cement plastering of the 
upper floor.-Similarly, you ‘have ‘removed 
some portion of balcony. You have also’ 
gone to the extent of removing the cor: 
nices on the terrace’ and the edging on 
one side of the ‘terrace on 21-7-1966.” 


sessevnes esoveross seevseces 


“6. The- e of all this’ ilegal action 
in contravention of provisions of law hay 


put my client to great -inconvenience and 5 


harassment. The result of: removing òf 
the plaster is that whole of upper floor in 
use of my client started leaking and water 
started pouring in on account of removal 
. of. cement. - 


"7. On account of ‘removel “of edging 
and some portion of balcony, the . water 


started pouring. in kitchen and the store- 


room.” 
i : . (Emphasis ours)- 


6 A eniai of the contents .of the 

- notice manifestly shows that the defen- 
dant had made a complaint amongst other 
matters, also'in regard to the damage done 
to the kitchen which really -.formed: the 
old room on the first floor which existed 
even before the other two rooms were 

added in the year 1963 by reconstructing . 

the upper portion of the house. In reply 
` to this notice; the plaintiff sent a notice 
on his behilf where he for- the first time 
averred that the old room and the bal- 
cony adjoining it, were not rebuilt in 1963 
and were not let out to ‘the defendant. In 
paragraph 7, however, the following aver- 
ments were made: 

“It is also ` denied that water started 
pouring in kitchen and store-room. ` All 
these allegations are absolutely falsé.” _ 

I. Thus, the landlord did not. deny 
that the kitchen and the store room were 
~in possession of the defendant and what 
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was contested was that the landlord had Š 
not damaged anything, . so as to - let the 
water pour inte the kitchen and the store, 
room. It may be noticed that in this notice 
there was no clear averment that the kit- 
chen or the store room did not form part, 
of thé tenancy of the defendant. 

8. - Similarly, in another notice sent to. 


_ the appellant by the respondent sometime 


in the year 1965, as no exact date ‘is given 
in the notice, the landlord complained of 
some nuisance created by the appellant. 

Even in this notice, which was two years 
after the premises were let out. io the ap- 
pellant, no. camplaint was made that the; 
appellant, had made any encroachment in 
the old room which existed on. the first 
floor. The. only complaint made in para- 


. graph 4 of the notice. may be extracted 


thus: 

"That on the first floor a water tap Has’ 
use and Nisrar. 
Recently you and the” members of your 
family have started. using the tap in the 
-courtyard.in occupation ‘of my client. This’ 
has resulted in the deprivation of privacy 
of the females of my ‘client’s family..... 


‘The complaint related merely: to the 


using of-the tap in. the. courtyard which 
was in the occupation of the landlord. In ` 
clause 5 of the notice the defendant was 
informed tha: his tenancy stood terminat- 
ed from September 10, 1965 and he was- 


-called upon - to give ‘vacant possession ` 


immediately.. This shows that this” notice., 
was giyen prior to ‘Septemiber 10, 1965. 


9. -On/.a: conspectus -of. the -cireum- - 
stances discussed above;. 
clear that the case of the plaintiff thatthe 
old room on. the first floor was not let 
out to the appellant was made for the first: 
time in the notice dated July 28. 1966 
(Ext.-P-5) given to the appellant. The] 
‘defendant in his evidence’ as DW 1 has 
clearly ` stated .that -the “room - marked 
IJK Lin the - . map, and the balcony 
on its front ‘was ‘old “and does not 
form part of the reconstructed. portion. 
‘He has further stated.that-only ane room 
on the ground floor and ‘two rooms on the 
first floor were newly constructed. ‘The: 
plaintiff in his evidence as PW -1 himself 
has clearly ` admitted in para 8- of his: 
statement that all terms‘and conditions. of! 
tenancy have been mentioned in Ext. P-1, 
the rent note, and also. that there is men- 
tion of the portion which is let out.. In-view 


of this clear admission if we do not findi- - 


in the rent note any mention of the old 
room and the balcony'as not having been 
let out to tha, defendant, it -follows as a| 


it is therefore : ae 
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logical corollary from the admission of 
the plaintiff himself that the entire upper 
floor including the newly constructed 
rooms, the balcony and the old 
formed part of the tenancy of the ap- 
pellant. - i 


10. Thus, having regard to the oral 
and documentary evidence referred to 
above, the conclusion is inescapable that 
by virtue of the rent note, Ext. P-1, the 
portion rented out to the defendant-ap- 
pellant was a room on the ground floor 
and the entire upper floor including the 
old room which was used as a kitchen, the 
balcony and the two rooms newly con- 
structed. This is exactly what the Civil 
Judge and the District Judge had held on 
an appreciation of the evidence in the 
case. The High Court’ was, therefore, 
clearly wrong in holding that the old 
room and the balcony did not form part 


of the tenanted premises of the defendant. ° 


The High Court seems to have overlooked 
the various facts to which we have advert- 
ed and proceeded mainly on the contents 
of the notice (Ext. P-5) by the plaintiff to 
‘the defendant. The High Court failed ta 
consider that the new case made out by 


the plaintiff could not be accepted on his - 


own evidence which shows that all the 
terms and conditions of the tenancy had 
been mentioned in the rent note and if 
the old room was expressly excluded from 
the tenancy, the same should have found 
mention in the rent note itself. The High 
Court seems to have relied mainly on the 
following words -used in the rent note in 
vernacular (Hindi): . 


“Jo Makan Moujudanagar Nigam Nam- 
bari 1205 Ba-ke Ganiipura Ward Lord 
Ganj Shahar Jabaipur Ko As Sare 1963 
Men Do Manzila Banwaya Us Makan Ko 
Main Dinank 10-6-1963 Se Angrezi Calen- 
dar Ke Mutabik Mu. 205 Rupaya Ankan 
Do Sau Panch Rupaya Mahana Ki Dar Se 
Maoul Kiraya Par Le Raha Hun.” 


11. -These words do not at all lead to the 
irresistible conclusion that only two rooms 
on the first floor; which were reconstruct- 
ed, had been let out to the defendant and 
not the old room which.was already in 
existence. A correct interpretation of the 
words extracted by the High Court in its 
judgment from the rent note shows that 
what was really lèt. out to the defendant 
was a room on the ground floor and the 
entire upper floor including the recon- 
structed portion. This is apparent from 
the words ”Do Manzila Banwaya Us 
Makan Ko” which really means that the 
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house was reconstructed and made’ double- 
storeyed. There is no averment in the rent 
note that out of the reconstructed house 
only two rooms on the upper portion of 
the first floor minus the old construction 
was rented out to the appellant-defendant. 
12. We are, therefore, satisfied -that 
the High Court erred both on law and on 
facts in interfering- with .the judgments 
of the courts below and in holding that 
the balcony and the old room, which has 
been referred to by the defendant as 
‘kitchen’, did not form part of the tən- 
anted premises of the appellant. The ap- 
peal is, therefore, allowed and the judg- 
ment of the High Court is set aside and 
that of the trial court is restored. The 
plaintiffs suit for ejectment is dismissed 
but in the circumstances costs to be paid by 
the appellants .as already ordered by this 

Court while granting’ special leave. 
Appeal, allowed. 


Corpn, 
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(From: Madras) ~ ` 

Y. V. CHANDRACHUD, C. J. 

~ AND A. P. SEN, J. 

Civil Appeal No. 2725 of . 1979, 

3-12-1980. l X 

Shipping Corporation of India Ltd. 

and another, Appellants v. Nissar Ex- 
port Corporation, Respondent. .. 


Civil P. C. (5 of 1908), O. 8, Rr. 3 and 
5, O. 41, Rr. 23 and 24 and O. 14, Rr. 1 
and 5 — No contention raised by plain- 
tiff in trial court that allegations in cer- 
tain para of plaint were ‘not 
traversed in written statement nor 
objection taken’ te framing of- 
issue on matters stated in thai para — 
Plaintiff cannot be allowed to contend in 
appeal for first time that part of his 
claim must be deemed to have been ad- 
mitted because it was not traversed m 
written statement — On facts, held, al- 
legations were traversed and denied 
in written statement Order of 
Division Bench passed in appeal remand- 
ing suit to trial Judge set aside and ap- 
peal remanded to Division Bench witb 
direction to dispose of it on merits. 
Judgment of Madras H. C., D/- 3-4-1979, 
Reversed, (Paras 9,.10) 

CHANDRACHUD, C. J.:— We want to 
be as brief as possible because we do not 
want any of our observations to affect the 
merits of the case, The case has to go 
back to the High Court for disposal of 
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‘and import. 
‘Shipping Corporation of India Limited, 
: Bombay while the -second . respondent, a 
‘private limited company, 


; loading operations in regard to 


- for loading. The 


“one of which, namely, 


‘fore a Division Bench 


1981 .. 


ithe appeal ‘on merits for reasons which 


we will presently ` mention, . 
» 2 This. appeal by. special leave arises 


out of a.suit filed. by the respondent is : 


recovering a sum of: Rs. 1,01,594/-. b 
way of damages. together with miere 


. at 6 per cent per annum on Rs. 76,735/- 


from the date of suit till the date of re- 
covery. Respondent . is.a private limited 
company carrying on business in export 
The first appellant is the 


is its agent. 
The respondent obtained a written ship- 
ping order for shipping 5,000 packages of 
onions. and moved the entire cargo along- 
side the steamer m.v, “Chidambaram”, 

which was berthed at North Quay of the 
Madras Port on 28/29th October, 1973. 
The cargo was intended to be exported 
to. Malaysia. It appears that while the 
some 
other cargo were going on, there weré 
showers at the Madras Port, 
heavy we do not want to say. The. case 


_of the respondent is that while the carga 


was being loaded on a “first come first 
served” basis and as his turn was due 
near about the midnight of October 31, 
1973, the shipping company, the first ap- 
pellant, announced: that in ‘accordance 
with the .instructions of its agent the 


` second appellant, loading of the Madras 
‘cargo would be stopped by giving. pre- 


ference to the cargo’ from Nagapattinam. 


‘The case of the respondent is that Naga, 


pattinam cargo was given a “preferential 
and discriminatory treatment”, as a re- 
sult of which his cargo was not accepted 
_ respondent sold the 
onions in the local market thereafter as 
a result-of which, according to him, he 
suffered a loss, for the recovery of which 
he brought the present suit on the ori- 
ginal side of the Madras High Court. 


3, On the pleadings of the parties the 


learned Trial Judge framed- six issues, 

issue No, 4 was 
as to whether there was discrimination 
in shutting out the respondent’s cargo. 
After considering the entire eviderice in 
the case the learned Judge dismissed the 
suit, 

4. The respondent filed an appeal be- 
) of the 
High Court against the decision of the 
learned single Judge. The Division Bench 


_ by its judgment dated April 3, 1979, set 


aside the judgment of the trial: Judge 
and remanded the suit to him for dis- 
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light or 
‘loaded, is 


‘entiré lot besides 


Madras’ 
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posal in. the light of the observations 
contained in its judgment. It is this 
order of remand which-is challenged by 
the appellants in this appeal. 

5. The. respondent has. made the fol- - 
lowing averments in paragraph 6 of the 
plaint: 

“At this juncture, suddenly, the Plain- 
tiffs were informed that in accordance 
with the second defendant’s instructions, 
the loading authorities would stop the 
loading of the Madras cargo and would 
have to load the entire Nagapattinam 
Onion cargo first and then only ours 
would be loaded, which amounted to, 
preferential and discriminatory treat- 
ment given to. Nagapattinam Cargo, 
though . the same reached Madras har- 
bour much later than 30th October, 1973. 
The decision to load -the Nagapattinam 
cargo even in the space allotted to the 
Madras cargo is deliberate and with 
some objective. The reasons given viz., 
that at Nagapattinam the sea is rough, 
hence Nagapattinam cargo has to be 
an afterthought since the 
cargo space booked for Madras cargo has 
also been utilised for Nagapattinam car-- 
go for some reason bést known to them. 
They have,’ therefore, not exercised their - 
discretion bona fide “and reasonably, De- 
spite our strong protest, the second de- 
fendant tock on board the entire Naga- 
pattinam Cargo, even while it was rain- 
ing and closed the hatches leaving our . 
few other Madras 
‘party’s partial consignment and the ship 
sailed leaving behind ‘our perishable 
cargo, -eyen though our space was book- 
ed. By so doing the. sécond defendants 
have not only discriminated but also 
shown undue favouritism, thereby ex- 
posed . both the defendants ` to criticism 
and damages for which both the defen- 
dants alone are responsible.” 


6. The defect which the Division 
Bench found in the case of the appel- 
lants is that the .averments ` contained 
in paragraph 6 of the written statement 
were not traversed by them. Those aver~ 
ments, according to the Division Bench, 
had therefore io be deemed to have been 
admitted. Dr, Chitale, who appears on, 
behalf of the appellants has drawn our 


‘attention to the whole of the written 


statement filed by- his clients from 
which it seems to us clear that the 
averments made by the respondent in 
paragraph 6 of the plaint have been 
specifically traversed and denied by the 
appellants, It is true that none of the 
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paragraphs: of the written statement 
refers expressly or numerically to para- 
graph. 6 of the plaint but that is-a mat- 
ter of form: and. not off substance. The 
- various: averments: contained in . para- 
graphs 5 and: 7: to 10: 
Statement are specifically directed at the 
averments made in. paragraph 6: of the 
plaint.. The-case made out by the re- 
spondent: in. paragraph. 6-of the plainit: is 
' that the- appellants. gave a. discriminat- 
ory. preference. to- the Nagapattinam 
cargo and. refused to -accept the Madras 
cargo without.. any valid. reason.. The ap= 


pellants have given. specific. and. elabo= ` 


Tate reasons as- to. why it. became neces- 
sary, to load. Nagapattinam cargo. before 
completing the loading of. the 
cargo. 

T. In. ` paragraph. 5 of the., written. 
statement of: the: second: appellant which 
‘was- adopted. by, the first appellant, it. is. 
stated.that according, to: the conditions of: 
the shipping: order, “the: appellants could: 


- not be: .made responsible: for the cargo - 


` which- was. shut-out. In paragraph 7 of 
the. written: statement: it. is: stated, -that 
(a); the export. cargo is. loaded..on a turn- 
wise basis;, (b) the- vessel. M. V. Chidam“ 
baram: encountered, rain. from October 29. 
to: November. 2;, (e), the: vessel was to sail. 
. from Madras on. October. 31 -and call at 
Nagapattinam om. November 15 -(d). the 
Port Officer: at. Nagapattinam informed! 


on: October 28 that the.. weather condi; 
-< , tions 


prevailing. there were: not condu: : 
. ċive. forthe embarkation of the. passen-. 
. gers or: the loading...of. goods; (e) it. was. 
decided: for that. reason: to embark | alt. 
the passengers- at Madras. itself and to 
load the Nagapattinam: cargo at. Madras 


and. that accordingly,. the:: Nagapattinam: . 
(£) ‘since: 
the complete cargo could not. be: loaded, _ 


catgo: was: brought: to- Madras; - 


without. causing undue delay in the de- 

parture of the ship, a. part of the’ cargo 
had’ to be necessarily shut-off; and (g) 
that -a.passenger vessel cannot be de- 
tained merely for the reason that ‘the’ 
loading’ of the. cargo is not complete, In 
paragraph 8 of the written statement. it 
is. stated that steps had to be taken for 
the proper loading’ of consignments. af 


any, contact with the rain. water would” 
have. resulted’ in total deterioration ‘of 
„and that no preferential treat- 
ment was given to any of the. persons. 


onions 


whose cargo was accepted for loading, In. 
paragraph 9) it is stated that as far as 
the Madras — tee is concerned; space 


Shipping Corpn,. of India v, -Missar ` .Export “Corpa.” 


of - the written ` 


Madras . 


- High: ‘Court has not 


A.L R. 


was’ allotted to the persons who had 
moved their cargo to the ship’s side on 
a turn-wise basis and that -the. shut-out 
of the respondent's cargo, amongst that 
of others, was due to force. majore: 
Finally; - in paragraph 10 of the written 
statement ‘it is:stated that no special. 
favour was shown. to:any of the ship- . 
pers, that the ship had sufficient space 
to carry the. entire cargo but that it 
could not. do.so due to adverse weather 
conditions: and that it was not true. that. 
the respondent’s: cargo was shut out deli- 
berately, © 4 


8. -We are unable ‘to understand how, 
in view of these averments in the -writ- 
ten statement, it can be said that the 
allegations | ‘made | -by the ‘respondent in 
paragraph: 6 of the plaint ‘have not been . 
traversed by the appellants. We .are of 
the opinion, that’ those’ allegations have 
been fully and effectively traversed. by. 
the ‘appellants’ and therefore the learned 


„trial Judge was justified: in disposing ; of, 


the suit on the basis “of the issues fram- 
ed by him in the ‘suit. 


9. We ‘might mention that thie respon- i 
dent-plaintiff - did not. contend ‘in the 
Trial Court, that: the allegations contain- 


-ed in paragraph 6 of the plaint, were not] - 


traversed. by the :appellants „and should 
therefore.. be deemed to have been ad- 
mitted. No. objection. was. raised to the 
learned: Trial J udge, raising an issue on 
the matters stated .in..paragraph 6 of. the 
plaint: We do. not think: that’ the re-|: 
spondent’. should have. been: permitted in 
these ¢ircumstances to raise-for the first 
time in the appeal the ‘contention that a 
part of, his claim must .be . deemed. ` to 
have been adimitted for. the reason that 
it. was. not traversed, | iù the. written. state-" 
ment. . -- a 4 sia 

10. -Sihice the Division Bench of the 
considered thej. 
merits of the appeal, -we set * aside’ its 
judgment and remand the ‘appeal to it 
with the direction that it - -shall dispose 
of the appeal on merits ‘on the basis ‘that 
the ‘material averments: made by. the re- 
spondent ‘in the plaint have been trav- 
ersed and'denied by the‘ appellants byl- 
their written statement. 

“11: Costs of this appeal will be costs 
in the appeal in the -High Court. 


"Order ‘accordingly. 
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AIR 1981 SUPREME. ‘COURT 1215 
(From:. Allahabad)* , 


JASWANT SINGH. AND ‘A. P. SEN, JJ. 


Civil Appeals Nos: 171, 171-A, ‘171-D 
of. 1969; Dj- 6-10-1978. _.»». 

" Harbans Kumari and others, 
lants v. State of U. P., Respondent: 

U. P. Zamindäri> Abolition, and -Land 
Reforms Act (1 of 1951), S. 39. (1) {e) — 
Average annual income ‘from forests — 
Computation of — How to be made by 
compensation officer.: 

On a true construction of “Section 39 
(1) (e) of the Act, an obligation has b2en 


cast on the Compensation Officer to~ Swork 


out the compensation by computing ` the 


average. annual income giving: due weight. 


to both the. factors méntioned in els. -(i) 
and (ii) of. S. 39 (1) (e) and arriving at 
a mean on that basis. 


and AIR 1972 SC-931, Foll. - (Paras 4, 5) 
Cases Referred: Chronological. Paras 
AIR.1978 SÇ 1124: (1978) 3 SCC Jor: 

1978 All LJ 523 g Je “5 


AIR 1972 SC 931: 
` 1973 All. LJ 446° 
. Mr. Lal Narain Sinha, Sr. Advocate, 
(Mr. P.-P. Singh,. Advocate, M/s. J, 


Dadachanji; K. John and J. Sinha, Advo- 


cates with him),. for. Appellants, . Mr. 
G. N. Dikshit, Sr. Advocate (Mr. M, V. 
Goswami,. Advocate with hi) for Re- 
spondent. , 


r 


JASWANT SINGH, lo These five ap- 
peals by certificates under Article 13g (1) 
(c) of the Constitution - granted by. the 
High Court of Judicature at Allahebad 


shall be disposed’ of by this judgment as © 


they raise a common question ` relatin3 to 
the interpretation of Section 39 (1) (e) of 
the U. P. Zamindari' Abolition and „Lanä 
Reforms Act, 1950 (Act No. 1 of 1951) 
(hereinafter | referred’ to as.,‘the Act”. 


2. As the facts . giving -rise to . taese 
appeals are identical, it shall suffice to 
narrate the facts of the case culmineting 
in Appeal.No. 171 of 1969. The predeces- 
sor-in-interest of the appellants,. the late 
Jodha Mal, owned several. private fozests 
in the State of U. P. including the ‘one 
consisting of, three. compartments com- 
. prising 
village Rajiwala-. Attick Farm, Mahal 
_Sansar in District Dehradun.;-On the. ~est- 
ing of the said forest in the. State of U. P. 


*First Appeal. Nò. 511 of i965, D/- 1C a 


1963 (AI). sAn 
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Harbaiis ‘Kumari v. State. of U.P.. 


Aprel- p 
: regard thereto ‘beforé 


-hélding’ that the average ‘annual 
.from the said forest which could ‘be taken 


AIR 1978 SC 1124- 


(1972) 3. 85CC 1265 
x -6 


. of the view that while 


scree dated December t0, 


a total. area of 484.57 acres in. 


‘by the High Court dn 


S.C, 1215 
by virtue of Section ` 4 of the Act,- 


payment Òf ‘compensation therefor -to the 
heirs of the intermediary. ‘On ‘service :of 


draft ‘compensation ‘roll prepared- under _ ` 


Séction 40 ofthe Act, each-orne ‘of ‘the 
appellarits -filed separate | objections? in 
‘the ‘Compensation 
‘Officer,’ Dehradun, who, disposed :of the 
‘same by this erder dated August 31, 1953 ` 
income 


into- consideration while -computing its 
compensation was Rs, ‘4,551 as disclosed 
by the appellants’ accounts ‘for ‘a period 
‘of 22 years. preceding ‘the date :of -vesting 
in terms of clause (i)-of Section 39 (1) :(€) 
of the -Act and Rs. 450 was its’ annual 
yield on ‘the date :of vesting as per terms 
of clause *(ii) of Section 39 (1) (e) of the * 
Act. Dividing the sum total of these two 
figures by 2, the. Compensation Officer - 
held that Rs. 5,001 (sic) was the annual 
income from the .aforesaid forest to the 
intermediaries. Aggrieved by the compu- 
tation of compensation, the respondent 
preferred an ‘appeal to the High. Court 
of Judicatiire at Allahabad under ‘Sec- 
tion 50 of the Act. ‘The appellants also 
filed ` cross- appeal claiming that the aver- 
age annual income as ‘assessed ‘by’ ithe 
Compensation ‘Officer was~too ‘low. Being 
computing ‘the 
average ‘annual ‘incometfrom ithe forest, 
both the results arrived at ‘by. yore i 
both the ‘clauses .of ‘Section :39 (1) ‘(e) : 

tthe -Act had to ‘be Jooked ‘into sand His 
sidered and i: had to be iobjectively de- 
cided as ‘to what the average :annual ‘in- - 
come from the ‘forest would ‘he, the High 
‘Court held that Rs. :2,000 and not Rs, 450 
was:the income under ‘Clause -{ii) of Sec- 
tion 39 (1) (e) of tthe Act, On ithe afore- 
‘said basis, the High ‘Court .came ito the 
conclusion ‘that. Rs. 13,000- and not ‘Rs. ~ 
5,001 was ‘the “average ‘annual -jincome -on 
the. ‘basis of which gross assets ‘had to ‘be 
‘calculated in computation of compensa- 
tion ‘in ‘respect -of ‘the ‘aforesaid forest. 
The High ‘Court ‘by its ‘judgment :and :de- 
1963, disposed 
of the appeal and the ‘cross-appeal in ‘the 
manner indicated above. Aggrieved ‘by 
the judgment and -decree of. ‘the . High 
Court, the appellants have come up iin” 


i appeal to this Court.: The respondent. :has 


also filed objections with regard, to the 
item of Rs. 2,000. M 

3. Mr. Lalnarayan Sinha. appearing on 
behalf of the appellants has -raised ‘a very 
‘short point. Assailing -the method adopted 
computing. the 


‘the © 
‘question -arose -About ‘the: :assessiment and 
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compensation, he has urged that the High 
Court has missed the real purport and 
meaning of the provisions relating.to the 
computation of compensation and that the 
relevant portion of Section 39 of the Act 
did not authorise the High Court to cal- 
culate the compensation by taking a mean 


of the aforesaid two figures, He has fur- ` 


ther urged that having worked out the 
average annual income according to the 
method indicated in clause (i) of S. 39 (1) 
(e) of the Act, the High Court was not 
required to work out the annual yield of 
the forest on the date of vesting. We re- 
gret, we cannot accede to this contention. 
Section 39 (1) (e) of the Act provides as 
follows:— ` 

"39, Gross assets of a mahal.— (1) 
Gross assets as respects a mahal shall be 
* the aggregate gross income of the land 
or estate comprised in the mahal and 
such income shall comprise............ 

(e) average annual income from forests, 
which shall be computed— 

(i) on the basis of the income for a 
period of twenty to forty -agricultural 
years immediately preceding the date of 
vesting as the Compensation Officer may 
consider reasonable, and , 

(ii) on the appraisement of the annual 


yield of the forest on the date of vest-- 


ing.” 

4. It will be noticed that the opening 
words of the above quoted section which 
is couched in very emphatic terms gov- 
ern not only clause (i) but also clause (ii) 
of Section 39 (1) (e) of the Act. Conse- 
quently neither of the two. factors men- 
‘tioned in Section 39 (1) (e) of the Act can 
be ignored while computing the average 
annual income. Now so far as the con- 
notation of the word ‘average’ is concern- 
ed, it does not admit of any doubt. Ac- 
cording to Shorter Oxford English Dic- 
tionary, the word ‘average’ means ‘arith- 

. metical mean to estimate by dividing the 
aggregate of a series by the number of 
its units’. The same is the connotation of 
the word ‘average’ according to the Ran- 


dom House Dictionary of the English 
Language where the total receipt has 
been stated to mean the total receipt 


from sales divided by the number of the 
units: sold. 


"5. On a true construction of S. 39 (1) 


(e) of the Act, it appears to us that the 


Legislature cast an obligation on the 
Compensation Officer to work out the 
compensation by computing the average 


annual income giving due weight to both 
the factors mentioned. 


` Harbans Kumari v. State of U.P. 


in . the aforesaid 


A.L R. 


clauses (i) and (ii). Accordingly, we are 
of the view that the High Court was cor- 
rect in computing the average income by 
adding up the two figures i.e. of Rs. 4,551 
anc Rs. 2,000 and arriving at a mean on 
that basis. The position is also not res 


_ integra as in Smt. Durgi Devi'v. State of 


U. P., (1978) 3 SCC 101: (AIR 1978 SC 
1124) this Court held that the average 
annual income has to be arrived at by 
taking into consideration not only the in- 
come referred to in clause (i) of Sec- 
ticn 39 (1) (e) but also the estimated 
annual yield of the forest on the date of 
vesting. The followirig observations made 
therein are apposite:— 


“A plain reading of clause (e) of Sec- 
tion 39 (1) shows that its sub-clauses (i) 
and (ii)do not provide for the two alter- 
native methods of calculating the average 
annual income of the forest. The con- 
junction “and” at the end of sub-cl. (i) 


cannot be read as “or”. It conjoins the 
two sub-~clauses, and in effect, read in 
the context of “shall” in the opening 


„part of clause (e}, mandates the compen- 


sation officer to take both the factors in- 
to consideration in assessing the average 
annual income from the forest. The rea- | 
son why the Legislature has made com- 
pliance with the requirement of this sub- 
clause (ii), also, obligatory, appears to be 
to ensure that the compensation assessed 
has a reasonable nexus and proportion to 
the actual and potential value of the 
forest as on the date of vesting. If a-fo- 
rest has been repeatedly, wholly and in- 
discriminately exploited within forty 
years or less immediately before the vest- 
ing, its actual and potential value as a 
forest on the date of the vesting might 
be far less than the one caleulated on the 
basis of its average annual income of the 
preceding 20 to 40 years as the case may 
be. In such a case, average annual in- 
come calculated merely on the basis of 
the income for a period of 20 to 40 years 
preceding the vesting, may cause fortuit- 
ous inflation in the assessment of com- 
pensation. Conversely, if a forest has 
been very little exploited in the preced- 
ing forty years and is well-preserved and 
well-developed on the date of vesting 
then calculation of its average annual 
income on the basis of sub-clause (i) 
alone, without taking into account its 
potential yield on the date of the vesting,- 
will make the compensation assessed 
wholly illusory, having no relation what- 
ever to the value of the forest as at the 
date of vesting. Entry of the appraised 
annual yield of the forest on the date of 


1981 


vesting, into computation under cl. (e), 
operates as a counterpoise against for- 
tuitous inflation or deflation in the as- 


Shakti Patra v. 


_ sessment.” 


6. Again in Ganga Devi v. State of 
U. P., (1972) 3 SCC 126: (AIR 1972 SC 
931) it was pointed out by this Court that 
in computing the average annual in- 
come under clause (e) of Section 39 (1), 
the compensation officer has to refer to 
both these sub-clauses (i) and (ii). He 
cannot adopt either of these sub-clauses. 
It was also pointed out that under sub- 
clause (ii) the annual yield on the date 
of vesting is to be appraised by taking 
into consideration, inter alia, the num- 
ber and age of the trees, the area under 
forest and the produce, 


7. For the foregoing reasons, we find 
no merit in these appeals which are dis- 
missed with costs, 


Appeals dismissed. 
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1981 Cri. L. J. 645 ‘ 
(From: Calcutta) 


S. MURTAZA FAZAL ALI, BAHARUL 
` ISLAM AND A. VARADARAJAN, Jd. 

Criminal Appeal No. 110 of 1975, Dj/- 
25-3-1981. 


Shakti Patra and another, Appellants v. 
State of West Bengal, Respondent, 


Penal Code (45 of 1860), S. 300 — 
Charge of murder — Appreciation of evi- 
dence Witness testifying that he 
identified accused in light of torch with 
him — Factum of presence of torch cor- 
roborated by direct testimony of eye-wit- 
nesses — Version of witness could not be 
discarded merely on ground that there 
was no mention of torch in FIR or State- 
ments of witnesses before police, (Evi- 
dence Act (1 of 1872), S. 3). 


Where prosecution witness testified that 
he had identified the accused in the light 
of the torch held by him, the presence of 
torch could not be said to be not proved 
on ground that there was no mention of 
the torch in F. I. R. or in the Statement of 
witnesses before the police when there 


DY/DY/B968/81/PGS/SNV 
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was direct testimony of other witnesses _ 
that when they reached the spot they 
found the torch burning. (Para 3) 


FAZAL ALI, J. :— This appeal by spe- 
cial leave is directed against the judgment 
of the Calcutta High Court affirming the 
conviction of the appellants under Sec- 
tions 148 and 307/149, Indian Penal Code. 
The appellants were convicted under Sec- 
tions 307/149 and sentenced to rigorous 
imprisonment for six years each and on 
the charge urder Section 148 were sen- 
tenced to rigorous imprisonment for one 
year, ` 


2. We have heard counsel for the par- 
ties and have gone through the judgment 
of the High Court. Both the High Court. 
and the trial Court have concurrently 
found that Dakshaja Mondal (P. W. 1) and 
Girija Mondal (P. W. 2) had correctly 
identified the appellants in the light of the 
torch held by P. W. 1. The evidence of 
these two witnesses is corroborated by the 
evidence of witnesses P. Ws. 3, 4 and 5 to 
whom the witnesses disclosed the names 
of the appellants. 


3. The only point argued before us is 
that as there is no mention of the torch- 
light in the F. I. R. or in the statements of 
the witnesses before the Police the pre- 
sence of torch was not proved. Hence it 
would not have been possible to identify 
the appellants. Even if this omission is 
there it loses its significance in view of the 
direct testimcny of P. Ws. 3, 4 and 7 who 
State that when they reached the spot 
they found the torch burning which clear- 
ly shows that the version of P. W. 1 that 
he had a torch with him in the light of 
which he had identified the appellants is 
correct, t 


4. We therefore see no merit in the 
contention of the counsel for the appel- 
lants and dismiss the appeal. The bail of 
the appellants is cancelled and they are 
directed to be taken into custody to serve 
out the remaining portion of their sen- 


~ tence, 


Appeal dismissed. 
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AIR 1981 SUPREME COURT 1218 
= 1981 Cri. L. J. 724 


S. MURTAZA FAZAL ALI, BAHARUL 
ISLAM AND A. VARADARAJAN, JJ. 
Criminal Appeal No, 313 of 1974, D/- 

24-3-1981. 

Dagadu, Appellant v. State of Maha- 
rashtra, Respondent, 

Criminal P. C. (2 of 1974), S. 384 — 
Power of Appellate Court to summarily 
dismiss an appeal — Cases under Sec- 
tion 302 I. P. C. or where death or life 
imprisonment can be awarded — Court 
should consider appeal on merits in- 
stead of dismissing it summarily, 


Although under Section 384 the High 
Court has the undoubted power to sum- 
marily dismiss a first appeal against con- 
viction of an accused yet in very serious 
cases like those under S. 302 I. P. C, 
or other cases where death or life im- 
prisonment can be awarded, the High 
Court should consider the appeal on merits 
instead of dismissing it summarily, un- 
less the ‘evidence is-so clear and cogent, 
reliable and creditworthy that on the 
face of it no case for the barest consid- 
eration is made out. Further, even if 
the High Court chooses to dismiss the 
appeal summarily some brief reasons 
should be given so as to enable the Su- 
preme Court to judge whether or not 
the case requires any further examina- 
tion. AIR 1970 SC 1033 and. AIR 1979 
SC 745 Rel. on. (Paras 1 and 2) 
Cases Referred: Chronological Paras 


ATR 1979 SC 745: (1979) 2 SCR 1085 
: 1979 Cri LJ 659 1 
AIR 1970 SC 1033: (1970) 1 SCC 469 
: 1970 Cri LJ 995 1 


ORDER :— In this appeal by special 
leave the appellant has been convicted 
under Section 302 Indian Penal Code and 
sentenced to imprisonment for life. 
After having gone through the judgment 
of the Sessions Judge and the grounds 
taken by the appellant in his appeal by 
special leave we are satisfied that this 
case does raise some arguable points 
which merit serious consideration by the 
High Court. We would like to point out 
that although under Section 421 of the 
Code of Criminal Procedure, 1898 (which 
is Section 384 of the Code of Criminal 
Procedure, 1973) the High Court has the 
undoubted power to summarily dismiss 
a first appeal against conviction of an 
accused yet in very serious cases like 
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Dagadu v. State of Maharashtra ~ 


AIR. 


those under Section 302 Indian Penal 
Code, or other cases where death or life 
imprisonment can be awarded, the High 
Court -should consider the appeal on 
merits instead of dismissing it summarily, 
unless the evidence is so clear and cogent, 
reliable and creditworthy thaton the face 
of it no case for the barest consideration 
is made out, This Court in Govinda Kad- 
tuji Kadam v, State of Mah, (1970) 
1 SCC 469: (ATR 1979 SC 1033), while 
laying down the. guidelines for dismis- 
sing an appeal summarily observed as 
follows : 


“The summary decision is accordingly 

a judicial decision which vitally affects 
the convicted appellant and in a fit case 
it is also open to challenge on appeal in 
this Court. An order summarily dis- 
missing an appeal by the word ‘rejected’, 
as is the case bafore us, though not vio- 
lative of any statutory provision re- 
moves nearly every opportunity for 
detection of errors in the order. Such 
an order does not speak and is inscruta- 
ble giving no indication of the reasoning 
underlying it. It may at times embar- 
rass this Court- when the order appealed 
against prima facie gives rise to argua- 
ble points which this Court is required 
to consider without having the benefit of 
the views of the High Court on those 
points. In our opinion, therefore, when 
an appeal in the High Court raises a se- 
rious and substantial point which is 
prima facie arguable it is improper for 
that Court to dismiss it summarily 
without giving some indication of its 
view on the points raised” . 
To the same effect is the later decision 
of this Court in Sita Ram v. State of 
U., P., (1979) 2 SCR 1085: (ATR 1979 SC 
— where this Court reiterated as fol- 
ows ; 


“The order summarily dismissing an 
appeal by the High Court by the word 


: ‘rejected’ is not violative of any statu- 


tory provision. While holding that a 
summary rejection of the appeal by the 
High Court is not violative of any 
statutory provis:on, this Court pointed 
out that it is desirable that reasons are 
recorded by the High Court when prima 
facie arguable issues have been raised as 
that would enable the Supreme Court 
to appreciate the reasons for rejection 
of the appeal by the High Conrt”, 

2. We, therefore, hold that even if the 
High Court chooses to dismiss the ap- 
peal summarily some brief reasons 
should be giver so as to enable this 
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Court to judge whether or not the case 
requires amy further examination, If no 
reasons. are given then the task of this 
Court becomes: onerous inasmuch as we 
have to perform the function of the High 
. {Court itself by reappraising the entire 
evidence resulting im serious harassment 
and expense fio the accused In these cir- 
cumstances, we set aside the order of 
the High Court dismissing the appeal 
and direct the High Court to re-admit 
the appeal and hear it according to law 
within three months from today, ‘as far 
as practicable. As the case is a very 
old one the High Court should give top 
priority to this case, The entire re- 
cord and the paper books which have 
been prepared in this Court should be 
sent to the High Court which has only 
to hear the counsel for the parties and 

decide the case. 
Order accordingly. 


AIR 1981 SUPREME COURT 1219 
= 1981 Cri. L. J. 725 
(From :— Patna) 

S. MURTAZA FAZAL ALI, BAHARUL 
ISLAM AND A, VARADARAJAN, JJ. 
Criminal. Appeal No. 365 of 1974, D/- 

24-3-1981. . 


Bhudeo Mandal and others, Appel- - 


lants v. State of Bihar, Respondent, 
Penal. Code (45 of 1860), Sections 141, 
149, 326 —— Conviction under Section 326 
with the aid of Section 149 — Clear 
finding as to common object of assembly 
is the pre-condition. Judgment of Patna 
High Court D/- 24-1-1974, Reversed. 


Where the Court convicts any person 
or persons of am offence with the aid of 
Section. 149, a clear finding regarding 
the common object of the assembly must 
be given and the evidence discussed 
must show not only the mature of the 
common object but also that the object 
was unlawful, (Para 1) 


Section 149, creates a specific offence 
and deals with the punishment of that 
offence. Before recording a conviction 
under Section 149 the essential ingre- 
dient of Section 141 must be established. 
The emphasis is on common object. In 
the instant case, the accused were con- 
victed under Section 326 r/w. Sec. 149. 
There was no. evidence to show that the 
common object of the assembly was un- 
lawful, nor any finding that the ingre- 
dients of Section 149 were | established 
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Bhudeo. Mandal v. State of Bihar ` 


‘irrigate the land and when 
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by the prosecution, Therefore, the con- 
viction of the accused could not be sus- 
tained. Judgment of Patna . High Court 
D/- .24-1-1974, Reversed, (Paras 1, 2,) 


FAZAL ALI, J.:— This appeal by 
special leave is directed against the 
judgment of the Patna High Court dated 
24-1-1974 and has been preferred by 
appellants Dayanand Mandal, Bhubnesh- 
war Mandal, Kuldip Mandal, Bhagwat 
Mandal, Nemo Manda] and Udin Yadav. 
The occurrence seems to have arisen out 
of an irrigation dispute. According to the 
prosecution case the appellants wanted to 
they were 
prevented from doing so, Mainu Mandal 
resisted as.a result of which Bhudeo 
Mandal who is now dead gave a bhala 
blow to the deceased Mainu Mandal. So 
far as the other appellants are concerned 
they are supposed to have been armed 
with lathis but they did not cause. any 
injuries either to the witnesses or to 
the deceased. The Sessions Judge had 
convicted the accused Bhudeo Mandal 
under Section 304 Part I of the Indian 
Penal Code and sentenced him to undergo 
imprisonment for life and the other ap- 
pellants under Section 326/149 of the 
Indian Penal Code and sentenced them to 
3 years rigorous -imprisonment but at~ 
firmed the acquittal of the accused of 
the individual charges under Secs, 323 
and 325 of the Indian Penal Code by the 
Sessions Judge. We have gone througn 
the judgment of the High Court which 
while convicting the appellants under 
Section 326/149 of the Indian Penal Code 
has given no finding regarding the com- 
mon object of the unlawful assembly. 
Even on the prosecution case itself the 
occurrence took place as a result of an 
irrigation dispute and the appellants 
were merely acting under a bona fide 
claim or belief that they had the right 
to irrigate the land. There is no overt 
act attributed to any of the appellants 
on the deceased and the mere fact that the | 
appellants were armed with lathis by 


. itself would not prove that they shared 


the common object with which Bhudeo 
Mandal was inspired. Before the High 
Court could have upheld the conviction 
of the appellants under Section 326/149 
of the Indian Penal Code, it should have 
recorded a clear finding as to what was 
the object of the unlawful assembly and 
if so whether the object was to commit 
murder, grievous hurt or simple hurt, In 
these circumstances we find ourselves in 
complete agreement with the argument 
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of Mr. U. P. Singh, learned counsel for 
the appellants that there is no material 
to support the conviction of the appel- 
lants under Section 326/149 of the Indian 
Penal Code, Mr, Bhagat appearing for 
the State fairly conceded that in the 
circumstances of this case it would not 
be possible for him to support the con- 
viction mainly on the ground that since 
the main accused was convicted under 
Section 304, Part I the other appellants 
should also have been convicted under 
Section 304/149 and not under Sec. 326 
of the Indian Penal Code, We would like 


to point out that whenever the High 
Court convicts any person or per- 
sons of an offence with the aid of 


Section 149 a clear finding regarding the 
common object of the assembly must be 
given and the evidence discussed must 
show not only the nature of the common 
object but also that the object was un- 
lawful. Before recording a conviction 
under Section 149 of the Indian Penal 
Code, the essential ingredient of Sec- 
tion 141 of the Indian Penal Code must 
be established. Section 149 creates a 
specific offence and deals with the puni- 
shment of that offence. There is an as- 
sembly of five or more persons having a 
common object and the doing of acts by 
members is in prosecution of that object. 
The emphasis is on common object, In 
the instant case there is neither any evi- 
dence nor any finding that any of the 
ingredients of Section 149 have been 
established by the prosecution. 

2. In the result the appeal is allowed 
and the conviction and sentence of the 
appellants are set aside and the appel- 
lants are acquitted of the charge framed 
against them. The appellants are here- 
by discharged from their bail bonds and 
need not surrender, 





Appeal allowed. 
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(From:— Madras)* 
CHANDRACHUD, C. J. AND 
A. P. SEN, J. 
Criminal Appeal No, 221 of 1981, D/- 
18-3-1981. ; 
Muniappan, Appellant v. 
Tamil Nadu, Respondent, 
*Criminal Appeal No, 759 of 1979, (Re- 
ferred Trial No, 9/79) D/- 23-10-1979. 
(Mad). 
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State of 








Muniappan v. State of T. N. 


ALR. 


(A) Criminal P. C. (2 of 1974), Sec- 
tion 235 (2) — Asking accused on ques- 
tion of sentence — Duty of Court — By 
putting formal question duty is not dis- 
charged. Criminal Appeal No, 759 of 
1979 (Referred Trial No. 9/79) D/- 23-16- 
1879 (Mad), Reversed, 

The obligation to hear the accused on 
the question of sentence which is im- 
posed by Section 235 (2) is not discharg- 
ed by putting a formal question to the 
accused as to what he has to say on the 
question of sentence. The Judge must 
make a genuine effort to elicit from the 
accused all information which will even- 
tually bear on the question of sentence. 
All admissible evidence is before the 
Judge but that evidence itself seldom fur- 
nishes a clue to.the genesis of the crime 
and the motivation of the criminal, It is 
the bounden duty of the Judge to cast 
aside the formalities of the Court-scene 
and approach the question of sentence 
from a broad sociological point of view. 
The occasion to apply the provisions of 
Section 235 (2) arises only after the con- 
viction is recorded. What then remains 
is the question of sentence in which not 
merely the accused but the whole society 
has a stake, Questions which the Judge 
can put to the accused under Sec. 235 (2) 
and the answers which the accused 
makes to those questions are beyond the 
narrow constraints of the Evidence Act. 
The Court, while, on the question of 
sentence, is in an altogether different 
domain in which facts and factors which 
operate are of an entirely different order 
than those which come into play on the 
question of conviction. Criminal Appeal 
No. 759 of 1979 (Referred Trial No, 9/79) 
D/- 23-10-1979 (Mad) Reversed, 

: (Para 2) 

(B) Criminal P. C, (2 of 1974), Sec- 
tions 354 (3) and 302 — Conviction for 
murder — Sentence of death — Special 
reasons must be given — Fact of murder 
being terrific is not adequate reason. 
Criminal Appeal No. 759 of 1879 (Refer- 
red Trial No. 9/79) D/- 23-10-1979 (Miad) 
Reversed. 

All murders are terrific and if the 
fact of the murder being terrific is an 
adequate reason for imposing the death 
sentence, then. every murder shall have 
to be visited with that sentence, In that 
event, death sentence will become the 
rule, not an exception and Section 354 
(3) will become a dead letter, Criminal 
Appeal No. 759 of 1979 (Referred Trial 
No. 9/79) D/- 23-10-1979 (Mad), Revers- 
ed. (Para 2) 
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(C) Criminal P. C. (2 of 1974) S. 386 
— Delay in filing F. I- R. — Com- 
troversy as to presence of police officer 


at the time of filing F. I R. — High 
Court expressing that concerned police 
officers were not on good terms — Op- 


portunity to explain their conduct not- 
given by High Court — Held, opportuni-y 
should have been given as the ex parte 
strictures were likely to involve the 
officers into grave consequences. (Para 5) 


(D) Criminal P. C. (1974), Section 336 
=- High Court must not pass judgmeat 
on the conduct of lawyers (public pro- 
secutor in the case) who appear before 
lower Courts. (Para 6). 


Mr. A. T. M. Sampath and Mr. P. N: 


Ramalingam Advocates, for Appellant; 
Mr. A. V. Rangam, Advocate, for Ræ- 
spondent, 


CHANDRACHUD, C. J.:— The appel- 
lant, Muniappan, was convicted by the 
learned Sessions Judge, Dharmapuri 
under Section 302 of the Penal Code and 
was sentenced to death on the charge 
that he had committed the murder of 
his mother’s brother also called Mumi- 
appan and his son Chinnaswamy. The 
conviction for murder and the senterce 
of death having been confirmed by the 
High Court of Madras by a judgment 
dated October 23, 1979, this appeal kas 
been filed by the accused by special 
leave. The leave is limited to the ate 
tion of sentence, 


2. The judgments of the High Court 
and the Sessions Court, in so far as the 
sentence is concerned, leave much to be 
desired. In the first place, the Sessicns- 
Court overlooked the provision contan- 


ed in Section 354 (3) of the Code of Cri-. 


minal Procedure, 1973, which provices,. 
in so far as is relevant, that when the 
conviction is for an offence punishable 
with death, the judgment shall in -the 
case of sentence of death state special’ 
reasons for such sentence. The learred 
Sessions Judge, in a very brief paza- 
graph consisting of two sentences, has 
this to say on the question of sentence: 

“When the accused was asked on the 
question of sentence, he did not say .ary- 
thing. The -accused has committed tər- 
rific double murder and so-no sympathy 


can be shown to him.” 
The judgment of the Sessions Judge is 
in Tamil but we understand from the 


learned counsel, who appear in the case 
and both of whom understand Tamil 
well enough, that the Tamil werd 
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‘cused what he wanted. to say on 
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“Bhayankaram” has been rightly trans- 
lated as “terrific”. We plead our inabi- 
lity to understand what is meant by a 
“terrific? murder because all murders 
are terrific and if the fact of the murder 
being terrific is an adequate reason for 
imposing the death sentence, then every 
murder shall have to be visited with 
that sentence, In that event, death sen- 
tence will become the rule, not an ex- 
ception and Section 354 (3) will become 
a dead letter. We-are also not satisfied 
that the learned Sessions Judge made 
any serious effort to elicit from the A 
the 
question of sentence. All that the learn- 
ed Judge says is that “when the accus- 
ed was asked on the question of sent- 
ence, he did not say anything”. The ob- 
ligation to hear the accused on the ques- 
tion of sentence which is imposed by 
Section 235 (2) of the Criminal Proce- 
dure Code is not discharged by putting 
a, formal question to the accused as to 
what he has to say on the question of 
sentence, The Judge must make a genu- 
ine effort to elicit from the accused all 
information which will eventually bear 
on the question of sentence. All admis- 
sible evidence is before the Judge but 
that evidence itself often furnishes a 
clue to the genesis of the crime and the 
motivation of the criminal. It is the 
bounden duty of the Judge to cast aside 
the formalities of the Court-scene and 
approach the question of sentence from 
a broad sociological point of view. The 
occasion to apply the provisions of Sec- 
tion 235 (2) arises only after the convic- 
tion is recorded. What then renairs is 
the question of sentence in which not 
merely the accused but the whole society 
has a stake. Questions which the Judge 
can put to the accused. under Section 235 
(2) and the answers which the accused 
makes to those questions are beyond the 
narrow constraints of the Evidence Act. 
The Court, while on the question of sen- 
tence, is in an altogether different do- 


. main in which facts and factors which 


operate are of an entirely different 
order than those which come into play. 
on the quéstion of -conviction, The Ses- 
sions Judge, in the instant case, com- 
plied with the. form and letter of the 
obligation which Section 235 (2) imposes, 
forgetting the spirit and substance of 
that obligation. 

3, The High Court condemned the 


_murders in terms equally strong by cal- 


ling them “cold blooded’ and thought 


that its duty to consider the propriety - 
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Of ‘fhe death sentence thegan and ended 
with ‘that assertion. Its ‘failure to see 
the failings of the ‘Sessions Court in the 
matter ‘of ssentencing led to an unexam- 
ined confirmation ‘of tthe death sentence. 


4, Coming to the judgment of the High 
Court itself, there aare certain features 
«of it which need a close reflection, One 
10f the questions before the High Court 
“was as to the time when the double 
murder was’ committed because, upon 
that circumstance depended the veracity 
of the .eye-witnesses. The doctor who 
performed the post-mortem examination 
stated in his evidence that the deceased 
must .have taken their food about four 
or ifive hours before their death, The 
«ase of the prosecution was that the 
imurders were .committed at about 9.00 
p.m. P. W. d, who is the .son of the de- 
ceased Muniappan, stated in his evidence 
tthat the deceased had taken their food 
at 8.30 pm. This was a very important 
aspect of the case to which the High 
(Court should have apphied its mind with 
care, Instead, ijt took «an extempore ex- 
jpedient by saying: “Both the deceased 
might ‘have died a couple of hours after 
tthey sustained the injuries at 9:00 p.m’. 
Ht is impossible to .appreciate how, after 
ibeing shot .in the chest and receiving fhe 
kind of umjunies which are described in 
- the post-mortem -report, the deceased 
could have survived for.a couple of hours 
after they were shat. 

5. Yet another question which had an 
fimportant theaning on ithe case was as to 
ithe etelay caused iin tiling the Œ. I B. 
‘The. case af ‘tthe -prosecution ‘is . that 
3. \W.1 went to the Police Station 
promptly but tthe solitary police consta- 
tbke who was present there dimacted him 
tto go to the willage Munsif ito haye bis 
complaint mecorded. ‘Now, tthe record of 
tthe Rolice Station shows that a Sub- 
Inspectar of Palice «was also present at 
tthe .Raliċe ‘Station, -which falsifies the 
cevidence what only a police constable 
was present at ‘the Police Station cat ithe 
“material time and, therefore, tthe F.I. R. 
:eould mot be -recarded. The High Court 
‘has dedit with «this aspect of the matter 
’ thus:: s 
’“"Tn passing, wé may mention ‘that this 
is a grave dereliction of duty on ‘the part 
of the policeman who was än charge of 
the police station at that fime and is a 
matter ‘that ought ‘to be enguired ‘into by 
the higher authorities. We ‘hope ‘that 
suitable directions will be iissued to sub- 
ordinate officers iin tthis district ‘to pre- 
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vent a recurrence of such lapses on the 
part of policemen when reports of cog- 
nizable offences are given.” 

The High Court added that the Inspector 
of Police was not on good terms with 
the Sub-Inspector and, therefore, the 
former made a false entry that the lat- 
ter was present at the police station, 
which, according to the High Court, was 
a serious matter which required to be 
probed by the Senior Officers. We are 
not quite sure whether there’ is credible 
evidence on record to show any enmity 
between the Inspector .and the Sub- 
Inspector and whether the High Court 
merely relied on the statement made by 
counsel for the State that the relations 
between the two Police Officers were not 
cordial. ‘Whatever that may be, we do 
not think that the High Court has ex- 
plained satisfactorily why the F. I. R. 
was not recorded at the police station]. 
when P. W. 1 went there, The ex parte 
strictures passed by the High Court are 
likely to involve the two Police Officers 
er at least one:of them into grave con- 
sequences. They should have been given 
an opportunity to explain themselves be-|- 
fore the High Court persuaded itself to 
make such scathing criticism on their 
conduct. f 


6. There is one more aspect of the 
judgment of the High Court, which, with 
great respect, we are unable tọ appre- 
ciate, A question arose before the High 
Court as to whether a “muchilikka” 
bears the signature of the appellant, The 
High Court compared the admitted sig- 
natures of the appellant with the dis- 
puted signature and came to the conclu- 
sion that the disputed signature was of 
the appellant himself, The High Court 
castigated the Public Prosecutor who 
conducted the prosecution in the Ses- 
sions \Court by saying that he had not 
followed the cross-examination of P.W.1 
“with attention’ -and had net chosen to 
bring to the notice of P. W. 1 that the 
accused had signed the muchilikka, Ext. 
P. 1. . We do not know how the High 
Court came to know that the Public Pro- 
secutor was not following the cross- 
examination of the witness with atten- 
tion, ‘but we can guess why the High 
Court made that observation. It added 
in parenthesis: “such lapses on the part 
of this Public Prosecutor have become 
frequent and have been commented upon 
by us, and we hope that at least here- 
after he will take some interest in the 
eases which he is conducting.” “It is not 
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the normal function of the High Court 
to pass judgment on the conduct af 
lawyers who appear before the lower 
Courts. One could understand if the 
High Court were to make its guarded ob- 
servations on the conduct of lawyers 
appearing before it. But how the learn- 
ed Judges of the High Court had, im 
their capacity as Judges of the High 


Court, come to know that “such lapses. 


on the part of this Public Prosecutor 
have become frequent............ ” we are 
unable to understand. 


7. These various matters make it un- 
safe to confirm the sentence of death 
imposed upon the appellant. The rea- 
sons given by the learned Sessions Judge 
for imposing the death sentence are not 
special reasons within the meaning of 
Section 354 (3) of the Criminal Proce- 
dure Code and we are not sure whether, 
if he were cognisant of his high respon- 
sibility under that provision, he would 
have necessarily imposed the death sen- 
tence. Accordingly, we set aside the sen- 
tence of death and sentence the appel- 
lant to imprisonment for life, : 


Appeal allowed. 
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(From: Bombay). 
A. D. KOSHAL, V. B. ERADI AND 
R. B. MISRA, JJ. 
Criminal Appeal No. 372 of 1975, -D/- 
23-2-1981. s 
Badruddin Rukonddim Karpude. and 
others, Appellants v. State of Maharashtra, 
Respondent. 


(A) Penal Code (45 of 1860), S. 300 — 
Charge of murder — Appreciation of evi- 
dence — Prosecution witnesses interested 
in deceased — They making improve- 
ments in prosecution story propounded by 
them at investigation stagein matertal 
particulars — Reliance could not be plae- 
ed on testimony of such witnesses. (Evi- 
dence Act (1 of 1872). S. 3). (Para 6) 


(B) Penal Code (45 of 1860), S. 300 — 
Charge of murder — Appreciation of 
evidence — Testimony of independent. wit- 
ness, police patil, showing that names of 
accused were mentioned to him as assail- 
ants of deceased while beating of deceased 
was in progress — Information conveyed 
to such witness admissible as res gestae — 
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Badruddin v.. State of Mahazashtra: 
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Such testimony corroborating otlier evi- 
dence supporting culpability off accusedi 
— Accused could be saidi tœ be: gailt of. 
offences:. (Evidence Acti (L of 1872), & 3). 
Where im a prosecution for murder 
apart from the witnesses whose testimony’ 
could not be relied om there was: evidence 
af other wititesses: also; supported: by the 
testimony of a: wholly independent wit- 
ness, that: the names of the aceusedi were 
mentioned: ta him as: the assailants oft 
the deceased: while beating, of. the: deceased 
was im progress; the: infermatiom conveyed 
to such. witness being: part ofithe nes. gestae: 
was: admissble and the accused: im 
questiom could: be convicted on the: basis efi 
corroberatiom furnished: by the evidence 
of such witness.. . (Para 8} 
(C) Penal Code (45 of 1860), S. 300: — 
Charge of murder — Appreciatiom of evi} 
dence — Prosecution witness: inculpating: 
am accused — Name off accused: absenti 
from statement nrade to police by witness: 
— Testimony of witness could nett be: re 
lied on — Decisiom of Bombay: High» 
Court, Dj- 11-7-1975;, Reversed. i 
z . (Bara 9) 
(©) Fenal Code (45 of 1860), Ss: 149 and 
300 — Charge of murder — Appreciation 
of evidence: — Only interested! prosecution 
witnesses: inculpating accused! — Absence 
of corroboratiom from reliable sounces: — 
Testimony of remaining prosecutiom wii- 
ness: based) om. hearsay — Testimony of 
such witness: Kable: to be excluded! —- &c- 


. cused is entitled to be acquitted! (Evi 


dence Act (Œ af 1872), S&. 3). Denisiom of 
Bombay Higinh Count, D/- 10-7-1975 
Reversed. f (Rara 10) 
(Ey Penal Code: (45 of 1860), Ss. 149;. 300 
— €onvictiorn for murder with aid of 
S. 149: — Murder committed! By accused’ 
after dragging. victinr out' of a house and 
carrying Rinr away: to 2 chowk — One of 
them, member of unlawful assembly: till 
deceased was dvagged! out of the house — 
He cannot be convictef for murder 
with aid of S; 249! Decision of Bombay 
High Court, D/- 1-7-1975, Reversed! 
; (Para: Fi) 
KOSHAL, F. :—- This: appeal’ under Sec- 
tion 2 (j) (a) of the Supreme Court (En- 
largement of Criminal Appellate Jurisdic- 
tion) Act, 1970 is directed against a judg- 
ment datedi the Lith July;. 1975) of a Divi- 
sion Bench cf the: High: Court:af Bombay 
setting aside the acquittal recorded by: the 
Additional Sessions; Judge, Latur of the 8 
appellants: andi convicting them. of. offences 
under Sections. 147 andi 148 andi Section: 302 
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read with Section 149 of the Indian Penal 
Code, and sentencing each af them to 
rigorous imprisonment for a year on the 
first count, to a similar term of imprison- 
ment on the second, and to imprisonment 
for life on the third, the three sentences 
having been directed to run concurrently. 


2. The occurrence took place on the 
30th December, 1971 and Amirali, a step- 
brother of Shahabuddin (P. W. 1) lost his 
life in consequence. 17 persons were tried 
by the learned Additional Sessions Judge 
for the offences mentioned above as also 
one under Section 302 read with Section 34 
of the Indian Penal Code. The trial ended 
in acquittal of all the accused with the 
judgment dated October 11, 1972 rendered 
by the learned Additional Sessions Judge 
which was, however, set aside in the case 
of the 8 appellants by the High Court as 
stated above. 
raigned before the trial Court as accused 
Nos. 1, 3, 4, 7, 10, 14, 15 and 16 and that is 
how they would be referred to herein- 
after in this judgment. 

3. Some of the accused are inter-relat- 
ed and it may be helpful at this stage to 
set cut how they are connected to each 
_ other. Accused No. 1 is a brother of accus- 
ed No. 2 while accused Nos. 10, 11 and 12 
are their nephews. Accused Nos. 8 and 9 
are the cousins and accused No. 4 the 
maternal uncle of accused Nos. 1 and 2. 
All the 17 accused are residents of village 
Janval in Osmanabad District of the State 
of Maharashtra. 

4. The prosecution case may briefly be 
Stated thus. At about 8-00 a. m. on the 
30th December, 1971 the wife of one Sule- 
man, a resident of village Janval, quar- 
relled with his sister and he brought home 
the deceased to pacify the two ladies. Some 
time later the said Suleman and the de- 
ceased went to the latter’s house which is 
situated near the flag-post in the village 
chowk. At that time the deceased was 
hurling abuses at the ladies. Accused 
No.3 (Sambha, who was then present at a 
nearby hotel) enquired from accused No. 1 
(Badruddin) about the person who was the 
target of the abuses and then instigated 
the latter to beat the deceased who had 
by then gone home. 


Accused Nos. 1, 3, 15 and 16 went in the 
company of each other to the house of the 
deceased and challenged him to come out. 
There was an exchange of hot words be- 
tween them and the deceased who emerg- 
ed from his house in response to the chal- 
lenge. Shahabuddin (P. W. 1) then inter- 
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vened and asked one Ranga to take away 


` the deceased. Ranga accompanied the de- 


ceased to the house of one Jayawanta. 
The other 13 accused armed with sticks 


. joined accused Nos. 1, 3,15 and 16 and 


then all the 17 of them reached the house 
of Jayawanta and demanded that the door 
thereof be opened failing which they 
threatened to smash it. Not having been 
obliged by the inmates they broke open 
the door, dragged the deceased out of the 
house and took him to the chowk where 
he was beaten by them with sticks. He fell 
to the ground but the beating was con- 
tinued. 


Zainabbi (P. W. 10) who is the wife of 
Shahabuddin (P. W. 1) ran to the police 
patil of the village, namely, Laxman 
(P. W. 13) while the beating was in pro- 
gress and told him that the deceased was 
being belaboured by accused Nos. 1, 3, 4 
and 14. The patil went to the scene of the 
occurrence, found the deceased lying in- 
jured and in a serious condition and asked 
him as to who had beaten him. The de- 
ceased responded with the word “Kar- 
pude”, 


A cot was arranged and the deceased 
was taken therein by the patil and others 
to the hospital at Chakur which lies at a 
distance of 10 miles from village Janval 
and on the way to which Amirali breath- 
ed his last. The party carrying the dead 
body arrived at Police Station Chakur at 
4-30 p. m. Shahabuddin (P. W. 1) had al- 
ready reached there. 

The first information report (Exhibit 
P. 6) was lodged at police station Chakur 
by Shahabuddin (P. W. 1) at 5-45 p. m. on 
the same day. In that document 16 persons 
including the 8 appellants were named as 
the assailants of Amirali and 7 others as 
eye-witnesses of the occurrence which 
was stated to have taken place at 
10-30 a. m. 

Head constable Baburao . (P. W. 14), 
who copied out the first information in the 


_ relevant register prepared the inquest re- 


port, despatched the dead body to the 
mortuary, recorded the statements of 
those of the prosecution witnesses who 
were present at the police station and then 
left for village Janval, where he continu- 
ed the investigation. 

The autopsy was carried out by Dr. 
Madhukar Kulkarni (P. W. 11) on the next 
day. He found that the deceased had suf- 
fered three extensive contused lacerated 
wounds in the head, 2 incised wounds in 
the forehead and multiple-contusions on 
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the back. The left parieto-occipital bone 
extending from a place half.an inch above 
the ear lobule right up to the middle of 
the occipital prominence was found frec- 
tured. >- The -brain revealed multiple 
haemorrahages. 


5. Sixteen witnesses were produced at 
the trial in support of the prosecution 
case. They included 6 eye-witness3s, 
namely, Shahabuddin (P. W. 1), Muktabai 
(P. W. 4) who is the wife of Jayawarta 
above-mentioned, Ismail (P. W. 5) whc is 
the wifes brother of Shahabuddin 
(P. W. 1) Bhanudas (P. W. 8), Nama 
(P. W. 9) and Zainabbi (P. W. 10). The 
learned trial Judge held that the prosecu- 
tion evidence was unconvincing, in- 
reliable and, unworthy of being accepfed 
for the conviction of any of the accused 
who were, therefore, all acquitted. 


The learned Judges of the Divison 
Bench, however, saw no reason to doubt 
the testimony of Shahabuddin (P. W. 1) 
and Ismail (P. W. 5) in relation to that 
part of the occurrence according to whch 
17 persons “including several of- the ac- 
cused” formed an unlawful assembly near 
the house of the deceased. They proceeced 
to analyse’ the evidence of Muktazai 
(P. W. 4) and Nama (P. W. 9) and did not 
attach much importance to the omiss.on 
therefrom of the names of some of the ac- 
cused. They noted that out of the six eye- 
witnesses three were named in the first 
information report. They were alive to zhe 
duty of the Court to guard against che 
possibility of eye-witnesses roping in more 
persons than actually took part in thé as- 
sault but did not approve of the approach 
of the learned trial Judge to the apprecia- 
tion of evidence which, according to them, 
was that each eye-witness “must fully or- 
roborate the other eye-witnesses and 
must also depose to everything that he 
should have observed”. They then for- 
mulated three principles which they 


thought should govern the acceptance of . 


the eye-witness’s account regarding the 
participation of a particular accused in she 
crime: 

(i) The name of the accused must be 


specifically mentioned by at least two eye- 
witnesses. 


(ii) Such accused must have been assisn- 
ed an overt act during the occurrence. 


(iii) The testimony should not find eny 
material contradiction from the statemeats 
made to the police by the concerned wit- 
nesses, i ; l 
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The application of these principles to 
‘the available evidence, in their opizion, 
established the participation of the 8 ap- 
pellants in the occurrence and that is why 
they convicted and sentenced them as 
stated earlier. 

6. After hearing learned counsel for 
the parties we find ourselves atone with 
learned counsel of the appellants that im- 
plicit reliance cannot be placed on the 
testmony of Shahabuddin (P. W.. 1) and 
Ismail (P.W. 5) both of whom are not only 
deeply interested in the deceased but have 
also been shown to have made, during the 
course of their testimony, improvements 
in the prosecution story propounded by 
them at the investigation stage, and that 
in material particulars. We need not give 
the details of those improvements as they 
have been adverted to by the learned trial 
Judge and it is conceded by learned coun- 
sel for the State that the depositions of 
these two witnesses do suffer from that de- 
fect. In this view of the matter we pro- 
pose to look for assuring circumstances fo1 
their testimony in the case of each of the 
appellants and to confirm the conviction of 
only those of the latter whose guilt as testi- 
fied- to by Shahabuddin (P. W. 1) and 
Ismail (P. W. 5) finds support from reliable 
evidence. 

7. Accused Nos. 1, 3,4 and 14 fallin 
one category. They were named as the 
assailants of Amirali by Shahabuddin 
(P. W. 1) and Ismail (P. W. 5). According to 
Nama (P. W. 9) accused No. 1 was present 
outside the house of Jayawanta when his 
co-accused broke open the door thereof 
and dragged out the deceased. Muktabai 
(P. W. 4), Bhanudas (P. W. 8) and Nama 
(P. W. 9) asserted that the accused who 
took away the deceased from Jayawanta’s 
house included accused No. 3, Bhanudas 
(P. W. 8) further avers that one of the 
stick blows in the head suffered by the de- 
ceased was given by accused No’ 3. Parti- 
cipation in the dragging of the deceased is 
ascribed ‘by Nama (P. W. 9) to accused 
No. 4 while Muktabai (P. W. 4) states that 
accused No. 4 was standing outside her 
house while the deceased was being taken 
out therefrom by his co-accused, Accord- 
ing to Bhanudas (P. W. 8) accused No. 4 


`- gave a stick blow to the deceased. Accused 


No. 14 is also implicated in the dragging in- 
cident by Muktabai (P. W. 4) and Nama 
(P. W. 9) while the participation of that 
accused in the actual assault on the de- 
ceased is testified to by Bhanudas (P. W. 8) . 
who attributes to him a stick blow in the 
héad of the victim, — i 
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8$. Im the case of accused Nos. I, 3, 4 
and 14, therefore, we have the word! af not 
only Shahabuddin (P. W. 1) and Ismail 
(EÈ. W. 5) but: alse of other prosecution 
witnesses whase: testimony does: standi on 
a higher pedestal. Apart from that, how- 
ever, we have a wholly independent wit- 
ness in the person of police pati. Laxman 
(P. W.. 13). He states that when he was 
contacted. by Zainabhi (P. W.. 10) and the 
widow of the deceased, he was told by 
them: that Amirali was being beaten in the 
chowk. by accused Nos.. 1, 3, 4 and. 14. The 
witness. proceeds to. say: that on going, to 
the chowk he found Amirali lying serious- 
ly injured.. In. answer to a query from: the 
witness about the identity af the assailants 
the deceased is. said ta have uttered. a. single 
word “Karpude”’. The witness. claims. to 
have arranged for the deceased to. be taken 
to a hospital on. the: way to: which. the lat- 


ter expired. This. witness. is not interested. 


in either side and his word, therefore, de- 
serves to be acted: upon. His testimomy 
shows unmistakably that accused: Nos.. 1. 
3 4 and. 14 were named. as the assailants 
‘of Amirali while the beating. was. still in 
progress.. The information conveyed: to: the 
witness is admissible as. part of the res 
gestae. and, in our opinion, it Tends; very 
important corroboration to the other evi- 
dence in support. of the culpability of the 
£ accused Iast mentioned. We, tħerefore, 
find that their conviction is well deserved, 
leven though our reasons for so holding are 
‘slightly different. from those given by the 
[High Court. 


8A. Next we take up: the case of accused 
No. 10. He was holdmg the deceased an the 
way to. the flag-post.frem the house af 
Muktabai (P. W. 4), aceordmg to 
Shahabuddin (P. W.. 1). Nama: (P W. 9) has 
testified. that accused. No.. 10: was present 
outside Jayawanta’s louse whem the de 
ceased was: being taken away therefrom. 
Bhanudas. (P.. W.. 8) has. depasedi that ae- 
cused No. 10. was one of thase who actual- 
ly gave stiek blows to. the deceased. This 
evidence the High Court has accepted: as 
good. for the purpose of halding accused 
No. 10 as, fully guilty. In view of the sup- 
port that the testimony of Shahabuddin 
(P. W. 1); finds from thatof Bhanudas 
(P. W.. 8) and Nama: (P. W.. 9): we are of the 
opinion that conviction: of accused: Ne: 10 
is well-founded. We may add, however, 
that like accused Na. 1 he is one of the 
Karpudes which. is another pointer, though 
` only of a. marginal. value, te his, particigar 
tion in the occurrence in. view of the dying 
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declaration of Amirali testified to: by Lax- 
men, E W. 18. 


§. The case against accused. No. 7 is 
rather shaky. He is no doubt named’ as one 
of the culprits by Shahabuddin (P. W. I) 
and Ismail (P. W. 5) but Muktabdai 
(P. W. 4). Nama. (P. W. 9) and Zaimakbi, 
(P: W.. 10). do not state: that he was one of 
the persons. associated: with the: dragging. af 
and. the beating given to the deceased. 
Bhanudas (P.. W.. 8) no doubt inculpates 
him during the course of his testimony 
but ther the name of the accused is corn- 
spicuous by its absence from the statement 
made by the witness to the police and on 
that. account we cannot rely on. his werd 
in. this. behalf. No. other material has been 
pointed. out such as may support the con- 
vietion. of accused No: 7,.. who, therefore 
deserves. acquittal 





1@.. The case of accused. Na: 15 is: more 


-ar less similar to that of accused No: 7. It 


is only Shahabuddin (P.. W.. 1), Ismail 
(P. W.. 5).and Zainabbi (P... Wi 10); wha 
incriminate him, but without support from 
the other material witnesses. namely, 
Muktabai (P. W. 4), Bhanudas (P. W.. 8): 
ana Nama (P. W. 9- The depositions of 
Shahabuddin (P. W.. 1: andı Ismail (PB. W. 5) 
have already been. held: by us to: be insuff- 
cient fer canvictiom in the absence of cor- 
roboration from: reliahle seurces. The testi- 
mony of Zainabbi (P.. W.. £0) to the effect 
that accused No: 15 was one of those whe 
gave beating ta the deceased appears ta 
be based:an hearsay as she admitted. im 
cross-examination that by the time she 
returned from the patil’s house. the oe- 
currence had finished. Her worc must, 
therefore, be excluded from consideration. 
Accordingly, the conviction. ef accused 
Na. 15 is also held: to: be ill-founded! 

i. The gist of the evidence against ac~ 
eusedi No. 16 may be set aut here. Accord- 
ing to Shahabuddim (Œ. W. 1) thts accused! 
was one of the four pexsons who first as- 
sembled outside the house of the deceased 
and challenged him to come out and later 
or cook pert im the actual assault. whem 


this accused gave a stick blow to Amirali. 


Muktabai (P. W. 4) deposed that accused 
No. [6 was one of thase wha broke open 
the door of Jayawanta’s house and dragged 


. out the deceased. The testimony of Zaina- 


bbi (Œ We. 10) and! Ismaili (P. W. 5) was 
not considered reliable im this connection 
by the High Court. itself. Fhe participation 
of accused Ne: 16@in the occurrence, there- 
fone, is not. shown to extend t his being 
a member of the unlawful assembly which, 
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took away the deceased to the ‘flag~post 
and gave lim a beating. In this connection 
is case is at par with that of accused 
No. 2 who was acquitted by the - High 
‘Court im similar circumstances with ‘the 
memark: - i 

"On ‘this evidence it is possible to hold 
that accused No. 2:along with other accus- 
ed also ‘proceeded te the house of Mukta 
and was a member of the ‘unlawful as- 
sembly till the deceased was dragged out 
from ‘ther house, ‘but there is no further 
evidence that he ‘continued to remain a 
member of the unlawful assembly .there- 
after.” . 

Accused No. 16 deserves to be given the 
same benefit as was conceded ‘by the High 
‘Court to accused No, ‘2. The conviction of 
accused No. 16, therefore, cannot ‘be sus- 
tained. 

12, In the result the appeal succeeds in 
so far as accused Nos. 7, 15 and 16 are 
concerned. The conviction recorded against 
and the sentences imposed upon them by 
the High Court are set aside and they are 
acquitted of the charge in its entirety. The 
appeal, however, fails and is dismissed in 
regard to the other 5 appellants. 

Order acccordingly. 
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(From: Bombay) 
R. S. SARKARIA AND V. D, 
TILZAPURKAR, JJ. 
Criminal Appeal No, 233 of 1975, 
47-12-1980. i 
Angad, Appellant v. State of Maharash- 
tra, Respondent. f : 
Penal Coge (45 of 1860), S. 300 — 
Charge of murder — Appreciation of evi- 
dence — Evidence of eye-witnesses 
cannot be rejected only on the ground 
that they «hd not intervene to save the 
deceased. (Evidence Act (1872), S. 3). 
l . ; (Para 13) 


SARKARSA, J. :— This appeal is direct- 
ed against a judgment dated ‘Oct. 31, 1974, 
of the High Court of Bombay, whereby re- 
versing the acquittal of Angad, appellant, 
the High Court convicted ‘him under Sec- 
tion 382, Penal ‘Code, and sentenced him 
to imprisonment for life. The prosecution 
case was as follows: ; 

‘2. ‘One Shankar thas three suns and a. 
daughter. The- appellant, Angad, is fhe 
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son and the original accused 2, Sumanbai, 
is Shankar's daughter; Laxmibai, ithe 
original accused 3 is ‘Shankar's wafe. 
Shankar had a brother, named Kundalik, 
who was joint in residence with him. The 
two brothers heldabout 30 acresof land. 
Kundalik died survived by his widow, 
Mathurbai,. (who is the deceased person 
in this case). 

3. About five or six years before the 
occurrence in question, the relaticns be- 
tween Mathurbai deceased on one hand, 
and Shankar znd his family on the other 
had become strained. Mathurbai claimed 
to get her share partitioned for separate 
enjoyment. Shankar was unwilling and re- 
fused to dp so. Mathurbai complained to 
the respectables in the village. A Pancha- 
yat was convened which considered her 
complaint. The Panchayat suggested that 
Shankar should cultivate the entire tand, 
including the share of Mathurbai, but 
should give ‘her 1/4th of the gross produce 
of the entire tand held by the family. 
Shankar did mot abide by this settlement. 
Mathurbai again complained to the village 
leaders, mepeaczedly, to persuade Shankar 
to give her share of the agricultural pro- 
duce aceording to the settlement brought 
about iby the Panchayat. 

4, Mathurbai bad three first cousins. 
A year before the incident in question, 
who 
used to take her side in the disputes with 
the accused, was murdered. Shankar, 
Angad and Moti Ram were prosecuted for 
that murder. The Sessions Judge acquitted 
Angad but Moti Ram was convicted and 
sentenced to two years’ rigorous umprison- 
ment. Moti Ram preferred an appeal 
against his conviction in the High Court, 
who released him ‘on bail pending his ap- 
peal. The occurrence in question took place 
when Moti Ram was on bail. The relevant 
topography and the situation of the 
various physical facts in relation to the 
scene of occurrence, as summed up by the 
High Court in the impugned judgment, 
are as under: The bus stand of’ village 
Moha, where the accused and the deceas- 
ed, resided is towards ithe east of the vil- 
lage. Near the bus stand there are hotels of 
Rama Shamrao and Mahetab Mahabbob- 
shah. Between the habitation of the village 
and these hotels, there is located an open 
space of Garhi (dilapidated castle) to- 
wards the north of the hotels, The build- 
ing of Government Primary School is at 
a distance of about 80 feet from the hotels. 
To the south of the hotels is another 
School run by a society. The building of 
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the school was at the time of this incident 
under construction. The Society’s School 
building and the hotels are practically ad- 
jacent to each other and there is a narrow 
iand between these two buildings through 
which people used to go to the bus stand 
or to the east of the hotels. Towards the 
east of the hotels is a river and beyond the 
river at a distance of 342 feet is a Kotha 
of the accused. 


5. On March 10, 1971, in the morning, 
Motiram, the brother of the appellant, 
was found wounded in the said Kotha. He 
had an injury on his neck and was then 
unable to speak. The appellant and his 
sister (original accused 3) went to the 
Kotha and saw Moti Ram lying injured. 
Thereupon, they raiseda hue and cry, on 
hearing which, a number of persons were 
attracted towards the Kotha. Among those 
persons, was Rambhau (P. W. 4), who 
runs a hotel near the bus stand. Another 
witness Madhavrao (P. W. 5) had return- 
ed by bus from village. Sirsala at about 


6.30 a. m. He first went home and return- . 


ed to the hotel of Rambhau on his way to 
attend the call of nature. When he return- 
ed to the hotel, he found many persons 
gathered in the Kotha of the appellant. 
He went there and found Moti Ram lying 
injured. The persons who had collected 
there, advised the appellant to remove 
Moti Ram immediately to a hospital. The 
appellant then proceeded towards their 
house ih the village. Mathurbai deceased 
on hearing the outcry, also, proceeded to- 
wards the Kotha to find out what the 
matter was. Her married daughter, 
Mahananda (P. W. 3) also followed her. 
Mathurbai was under the impression that 
there was again some dispute between her 
cousins and the appellant. She, therefore, 
asked the appellant what the matter was. 
Enraged, the appellant replied that all this 
had happened because of her. The appel- 
lant picked up a stone and hurled it to- 
wards the deceased. The stone hit her on 
the left hand. The appellant and his sister, 
Sumanbai (co-accused), then threw and 
heid down Mathurbai to the ground. 
Sumanbai exhorted the appellant to finish 
off the deceased. Mahananda entreated the 
assailants to spare her mother. Mahananda 
fell on her mother to shield her from the 
beating. Sumanbai, however, released the 
legs of Mathurbai and pushed and dragged 
away Mahananda; while the appellant 
picked up a heavy stone (M. O. 1), weigh- 
ing about 12 kilograms, and dropped it 
right on the forehead of Mathurbai. The 
stone hit the deceased on the head smash- 
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ing her skull and causing her instantane- 
ous death. The appellant and his com- 
panions then went away. Apart from 
Mahananda (P. W. 3), the occurrence was 
witnessed by Rambhau (P. W. 4), Madhav- 
rao (P. W. 5) and Shankarrao who were at 
that time, somewhere between the hotel 
and the school building of the society. 
Vinayak and Bhausaheb. also witnessed 
the incident while standing on the western 
side. Even after the witnesses had dis- 
persed, Mahananda kept sitting by the 
side of her dead mother. 


6. There was no Police Patel at that 
time because the former Patel, Shankar, ` 
the father of the appellant, had been re- 
moved from that office. The Sarpanch and 
Upsarpanch were also not in the village, 
as they had gone to village Bhir in con- 
nection with the Lok Sabha elections. 
Gampuappa (P. W. 2). the brother of the 
village Sarpanch, on his return to the 
village, learnt about the murder of 
Mathurbai. He went to the site of occur- 
rence and saw the dead body there. 
Mahananda, who was sitting by the side of 
the dead body, told Gampuappa how the 
appellant had killed her mother by hitting 
her with stones. Gampuappa wrote a cryp- 
tic report, bereft of all the details. In this 
report (Ex. 9), he simply mentioned that 
there had been a murder of a woman. He 
did not mention the name of the mur- 
derer or the victim. Hé sent that unsign- 
ed report “as a citizen of Moha” to the 
Station House Officer, Sirsala Police 
Station six miles away,.through Bhika 
Kotwal (P. W. 9). Bhika handed over that 
report to the Police Sub-Inspector Khan- 
dalikar (P. W. 16). Khandalikar recorded 
the statement of Bhika. In the meantime, 
the appellant and accused 2 and Moti Ram 
injured also reached the Police Station at 
about 10.30 a. m. The appellant made a 
complaint alleging that Moti Ram had 
been assaulted by Achut, Uttam and 
Jagannath. The Sub-Inspector register- 
ed that offence and sent Motiram for 
medical examination. He brought the ap- 
pellant and the original accused 2 back te 
Moha. 

7. On reaching the scene of crime, the 
Police Officer seized two blood-stained 
stones, pieces of bangles and prepared the 
inquest report and a Panchanama. He also 
prepared a sketch of the scene of offence 
and sent the dead body of Mathurbai te 
Sirsala Primary Health Centre for post- 
mortem examination. He recorded the 
statements of Mahananda and others, 


” the dead body. There was an 
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8. The post-mortem examination of 
the deceased was conducted by Dr. Hajari 
(P. W. 7) on March 11, 1971. The Doctor 
found internal and external injuries ™@ 
external 
wound on front of the head 4'/2” x V'A” 
and brain matter was visible through tke 
wound. There was also a lacerated wound 
on the lateral aspect of upper left arm, 
surrounded with dark bleod. There was a 
fracture of the skull-bone front part 
extending from nasal to left, oblique in 
direction. Brain was found lacerated. Dn- 
jury No. 2 on the forehead could be caw- 
ed with the stone (M. O. 1) and Injury 
No. 1 on the arm with the sharp-edge of 
astone. In the opinion of the Doctor, tne 
head injury involving fracture of . the 
skull, was sufficient to cause death in tie 
ordinary course of nature. “The Doctor 
(P. W. 7) examined Mahananda (P. W. 3) 
on March 11, 1971 at 11.30 am. and found 
a lacerated wound on the inner aspect of 
her left hand at the base of the litle 
finger covered with blood, 1'/2” x Yai" 
There was also a diffuse swelling on the 
right hand of Mahananda. 


9. In order to bring hom the offerce 
to the accused persons, the) prosecution 
examined, among others, four eye-wit- 
nesses. namely, Mahananda (P. W. 3) 
Rambhau (P. W. 4) Madhavrao (P. W. 5) 
and Vinayak (P. W. 6). l 


10. -Examined under Sec. 343, Cr. P. C. 
Angad appellant (original accused 1) ad- 
mitted that Mahananda was! insisting on 
residing separately and claiming man- 
tenance. Angad did not deny that about 
five or six years before this occurrenze, 
Mathurbai hac complained to the Pancha- 
yat, that Shankar was not giving her share 
of the produce of the family lands; and 
that the Panchayat decided that Shankar 
should give her 1/4th of the produce of the 
entire land. He admitted that Gangadha- 
rappa, Sarpanch used to tell the appel- 
lant’s father, Shankar, that! they should 
give her half the lands; and in that quar- 
rel, Shridhar, cousin of the deceased, used 
to take up her cause; that he along with 
his father, Shankar, and Motiram were 
tried for the murder of-Shridhar; and that 
Motiram was convicted and [sentenced to 
two years’ imprisonment.’ He further ad- 
mitted that Motiram’s appeal! was pend: ng 
in the High Court at the time of this in- 
cident. He, however, denied} that he had 
murdered Mathurabai. He stated that he 
had been falsely implicated by Gangadha- 
rappa, : 


i 
l 
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11. The Sessions Judge found it diffi- 
cult to believe that Mahananda (P. W. 3) 
was an eye-witness of the murder of her 
mother. He further disbelieved that 
Mahananda had sustained the injury on 
her hands at the time and place of occur- 
rence. The argument employed by the 
trial Judge for discounting the presence of 
Mahananda a: the scene of crime, was, 
that she had small. children, aged four to 
five years, which she could not have left 
behind uncared, at her house. He reject- 
ed the evidence of Rambhau, Madhavrao 
and Vinayak on the ground that none of 
them had gone to the rescue of the victim. 
In the opinion of the trial Judge, the ap- 
pellant and his co-accused had been false- 
ly implicated after deliberation, because 
in the First Information Report written 
by Gampuappa, the names of the victim 
and the assailants were not disclosed. In 
conclusion, he held that the accused had 
been implicated on suspicion only. In the 
result, he acquitted all. the three accused. 
On appeal by the State, the High Court 
reversed the acquittal and convicted the 
appellant as aforesaid. 


12. The High Court has dealt with and 
dislodged all the arguments given by the 
trial Judge in support of the order of ac- 
quittal. The twofold argument employed 
by the trial Judge for rejecting the testi- 
mony of Mahananda was, that she could 
not have remained continuously for about 
four or five hours at the scene of crime 
leaving her infant children uncared at the 
house; and that there was a discrepancy 
about the time as to when Gampuappa 
came to the spot and met her there. Ac- 
cording to her, Gampuappa came to tne 
spot at abou: 1. p. m, while Gampuappa 
testified that he had reached the spot at 
about 9 p. m. The High Court noted that 
this discrepancy about time wes not en- 
titled to any weight, . firstly, because 
Mahananda was a rustic villager and had 
no sense of time, more so, when her mind 
at that time was unhinged by grief. In 
regard to this point of time, the High 
Court -preferred to accept Gampuappa’s 
version that he had written the report 
(Ex. 9) and despatched it to the Police 
Station, Sirsala at 10.30 p. m. 

13. We have carefully gone through 
Mahananda’s evidence. We agree with the 
High Court, that her version about the 
time at which.Gampuappa reached the 
spot is not to be taken at its face value. 
There was one stark circumstance which 
assured her presence at the time and place 
of the incident. She was an injured wit- 


7230 S.C, 


ness. According to ‘her, when she was try- 
ing to shield ‘her mother from being it, 
a ‘stone ‘thrown ‘by ‘the ‘appellant at her 
mother, Tanded -on the left hand of ihe 
witness causing the ‘injuries. The Investi- 
gating Officer, ‘on reaching the ‘spot, noted 
these ‘injuries ‘on the ‘hand of Mahananda 
and sent her for medical examination. Dr. 
Chandrapal (P. W. '7), testified ‘that ‘the 
two ‘injuries found on-Mahananda could 
be possible ‘by a contact with ‘the stone 
(M. O. P) and ‘these ‘injuries were 24t0'36 
hours old-at‘the ‘time ofthe examination 
(which was ‘on ‘March 11, 4971 at 
11/30 a. 'm.). The Doctor further ‘opined 
that ‘tthe injuries on the hands of Mahan- 
anda (P. W. 3) and ‘that found on ‘the 
head ‘of the deceased, could ‘have ‘been 
caused either ‘by the same force or by 
different force, In ‘answer toa question ‘put 
by the defence, ‘the Doctor ‘stated that ïn- 
jury (2) on Mahananda could also ‘be 
caused if she ‘had struck ‘her ‘hand against 
a:stone. In cross-examination, ‘the defence 
did not suggest to Mahananda ‘that she 
had fabricated ‘the injuries on ther or ‘had 
received them on some other day. “Ihe 
only suggestion put to ther was that find- 
ing her mother. dead, she, in iguief, beat 
her thands against stones and sustained 
those injuries. She stouthy refuted whis 
suggestion. Keeping in wiew the nature 
and age of the injuries, there was mo 
ground to doubt her itestimony that she 
had received this injury on being hit with 
. a stone thrown ‘by tthe appellant on the 
deceased. Mahananda (P. W. 3) had no 
motive to falsely. implicate the appellant. 
On the other hand the malice harboured 
by the appellant against ‘the deceased was 
rekindled by the :alleged assault on Moti 
Ram iby the cousin and supporters of the 
deceased. The evidence of :Mahananda 
(P. W. 3) was substantially corrobarated 
in material particulars by the three jn- 
dependent eye-iwitnesses, Rambhau 
(P. W. 4), Mahdavrao (P. W. :5) and 
Vinayak (P. ‘W. 6). These witnesses jhad 
no axe to grind against tihe appellant. Dhe 
High Court thas fully discussed their evi- 
dence and found it creditworthy. Their 
evidence could mot ‘be rejected — as the 
trial Court has done — merely om ithe 


ground that they did not ENDS to save 


the deceased. 


14. Satling (P. W. T2), who reached the 
scene of occurrence soon after ‘the crime, 
found Mahananda sitting ‘by ‘the side of the 
dead body of “Mathurbai. To the same 
effect is the ‘testimony of ‘Gampuappa 
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(P. W. 2) Gampuappa testified that 
Mahananda told him at the spot that the 
appellant Angad had hit her mother with 
stones. P. W. 2 did not give details, in- 
eluding the names of the victim and the 
assailants in the report (Ex. 9). Nor did 
he sign this report (Ex. 9): P. W. 2 ex- 
plained that he omitted these particulars 
and did mot sign the report (Ex. 9) because 
it was the function of the Upsarpanch and 
the Police Patel to do so, and these vil- 
lage dignitaries at that time were not 
present in the village. He thereafter, sent 
that vague information about the murder 
to the Police “as a citizen of Moha”. The 
High Court has held—and we think right- 
ly — "that the witnessseemed tobe under 
the impression that if he named a parti- 
cular person (as the TREN he might 
himself land in trouble” 


15. The arguments given by the trial 


Judge for rejecting the evidence 
. of the eye-witnesses were manifest- 
ly erroneous, if not perverse, and the 


High ‘Court was, fully justified in accept- 
ing the evidence of the eye-witnesses after 
reappraising the same. 


‘16. For the foregoing reasons, we dis- 
miss this appeal and maintain the convic- 
tion and sentence of the appellant. The 
appellant, if on bail, shall surrender to 
his ‘bail bonds to serve out the sentence 
inflicted upon him. 

Appeal dismissed, 


AIR 1981 SUPREME COURT 123¢ 
= 1981 Cri. L. J. 736 
(From: Tamil Nadu) 

O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 
‘Criminal Appeals Nos. 15 and 147 of 

1976, D/- 3-3-1981. _ 

(1) Sevi and another (2) Koodakkal Ka- 
rian and others, Appellants v. State of 
Tamil Nadu and another, Respondents. 

(A) Criminal P. C. (2 of 1974), S. 154 — 
First information report — Allegation by 
accused that original F.LR. was suppress- 
ed by police officer and was substituted 
by another — Failure by police officer to 
produce FIR book in court notwithstand- 
ing direction of-court — General diary. 
at police station also ‘not produced — In- 


. ference can be drawn, that original FIR 


was suppressed — Prosecution case be- 
comes suspicious, (Evidence Act (1872), 
S. 114). (Para 3) 
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(B) Evidence Act (f of 1872), S.3 — 
Partisan eye witnesses — Murder trial 
— Appreciation of evidence, Jude- 
ment of Madras High Court, Reversed. 
(Penal Code (1860), S. 300). | 


Where the entire evidence is of parzi- 
_san character impartial investigation can: 
lend assurance to the court to enable it 
to accept such partisan evidence. Eut 
where in a murder case. the investigation. 
itself is foune to be tainted, in the serse 
that the original FIR was. suppressed ay 
the police, it becomes. difficult for the 
court to sift the evidence, and the exi- 
dence of pariisan eye witnesses. cannot 
be accepted. Judgment of Madras. High. 
Court, Reversed. (Para 3} 

(C) Evidence Act (1872), S. 3 — Murder 
trial — Eye witnesses giving dramatic 
account of the incident with minute de- 
tails of attack on each victim — Witnesses: 
themselves admitting im their cross-exam- 
ination that they were attacked simulta- 
neously — Witnesses cannot be relied am 
(Penal Code (1860), S. 300). {Para 3) 


CHINNAPPA REDDY, J:— Criminal 
Appeal No. 15 of 1976 is under the Sup- 
reme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act, 1970, md 
Criminal Appeal No. 147 of 1976 is an. 
appeal by Special Leave. The five apr 
pellants in the two appeals and. three 
others were tried by the learned AcdI. 
Sessions Judge of Salem and acquit- 
ted of offenc2s under Ss. 148, 302 read 
with Sec. 34 and other cognate offences. 
On an appeal by the State of Tamil Nedu. 
the High Coart of Madras. confirmed. he 
acquittal of accused 3, 5 and 7 and con- 
victed the present appellants. (accused I, 
2, 4, 6 and 8) under Sec. 148, Indian Penal 
Code. The High Court also convicted Atl 
and A2 (appellants in Criminal Appeal 
No. 15 of 1976) under Sec. 302 read. with. 
Sec. 34 and accused A4, A6 and A8 Gp- 
pellants in Criminal Appeal No. 14% of 
-1976) under Sec. 307, Indian Penal Cade. 
The case of the prosecution briefly -was 
that there was enmity between the Van- 
niars and Naickers of Kottaiyur village 
in regard to the management of Mari- 
amman temple. The accused, all of wkom 
are closely inter-related, belong to. the 
Naicker group while most of the prose- 
cution witnesses belong to the group of 
the Vanniars. On September 4, 1972, at 
about 6 p.m. P.W. 1 was returning heme 
from his field while P.W. 2 was going fo 
his field and coming in the opposite direc- 
tion. Accused 4 and 5 were going . ahead 
of P.W. 1 at a distance of about 36 ft, 
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They were indulging in abuse of the: vil- 
lagers.. P.W.. 2 questioned: A4 why he: was 
indulging in such abuse whereupom A. © 
picked up stone and hit P.W. 2 on the 
left side of the head. PW. 2 fell down 
shouting “Ayyo, Appa I am dying’. The 
two accused them rar away.. P.W. I chas- 
ed A4, who rar to the house of his father- 
imlaw ard hid himself inside the house 
PW. r then proceeded’ to the house of 
EW. 2 who had beem injured by the 
stone throwr by A48. Wher he was at the 
house of RW, 2 the deceased’ Alagappat 
and P:Ws: 3, 4 and 5 came there The de 
ceased asked all of them to go with hinr 
to question A4 why he had’ beaten F:W: 2 
with æ stone. Wher they had’ reached the 
manure pit’ situated or way, the eight 
accused came there A5 caught hold of 
EW. 3 and A6 stabbed: hinr om the right | 
side of the back. The deceased! said’ ‘what 
is this: injustice) Ag caught. hinr and AZ 
stabbed! the: deceased’ om the Teit flank 
AT also stabbed him ance om the left side 
and again om the right side: AT caught 
EW. 4 and Ad stabbed’ him om the left 
shoulder: A4 stabbed! agairr 4 or 5 times: 
AG caught PW. F and! Ag stabbed him 
on the right flank. Thereafter all the 
efght accused rar away. P!W. I rar front 
the scene of occurrence towards his 
house He met PW, 9 on the way, told 
Fim about the occurrence and’ asked him 
to go to Kaveri Palayamr, a village three 
miles: front Kottaiyur, and’ telephone to 
the police P:W. 9 accordingly went to 
Kaverii Palayanr and! asked PW. I0 to 
telephone to the police that some per- 
sons of his village radi beer stabbed by 
other persons of' the village. PW? 10° ac 
cordingly telephoned to the Police Sta 
tion at Kolathur: The Sub-Inspector of 
Police P.W. 15 om receipt of the. tele- 
phone message proceeded to Kolathur 
village, taking’ with hinr the FIER. book. 
hospital memo book etc. At Kolathur he 
found Ws: 2 to 5 im am injured: condi- 
tior and’ the deceased dead! He arranged 
to send’ P.Ws: 2 to § ir a Torry to Mettur 
Hospital and between 9-30 pm. and IG 
pm he recorded the complaint of PW: F 
which he registered’ as the First Informa- 
tiom Report. The Inspector’ of Polce 


, P.W. 16 arrived ñr the village at 2-30 a.m. 


and took over the investigation.. After 
completing the investigation a. charge 
sheet was Iaid against eight accused. 


2. The learned Additional Sessions 
Judge: noticed certain: disquieting, features. 
in. the case put. forward! by the prosecu+ 
tion. andi acquitted! the accused), The High 
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Court, on appeal by the State convicted 
five out of the eight accused in the man- 
ner aforesaid. j 


3. One of the disturbing features 
of the case is the strange conduct 
of P.W., 15 the Sub-Inspector of Police. 
According to him he was told by P.W..10 
on the telephone that there was some 
rioting at Kottaiyur and that some per- 
sons were stabbed. He made an entry in 
the general diary and proceeded to Kot- 
taiyur taking with him the F.I.R. book, 
the hospital Memo book etc. This was 
indeed very extraordinary conduct on 
the part of the Sub-Inspector of Police. 
If he was not satisfied with the informa- 
tion given by P.W. 10 that any cogniz- 
able offence had been committed he was 
quite right in making an entry in the 
general diary and proceeding to the vil- 
lage to verify the information without 
registering any F.LR. But, we have yet 
not come across any case where an Offi- 
‘cer Incharge of a Police Station has car- 


-. ried with him the F.LR. Book. The First 


Information Report book is supposed to 
be at the Police Station House all the 
time. If the Sub-Inspector is not satisfied 
on the information received by him that 
a cognizable offence has been committed 
and wants to verify the information his 
duty is to make an entry in the general 
diary, proceed to the village and take a 
complaint at the village from someone 
who is in a position to give a report about 
the commission of a cognizable offence. 
Thereafter, the ordinary procedure is to 
send the report to the Police Station to 
be registered at the Police Station by 
. the Officer Incharge of the Police Station. 
But, indeed, we have never come across 
a case where the Station House Officer 
has taken the First Information Report 
Book with him ‘to the scene of occur- 
rence. According to the suggestion of 
defence the original First Information Re- 
port which was registered was something 
altogether different from what has now 
been put forward as the First Informa- 
tion Report and that the present report 
is one which has been substituted in the 
place of another which was destroyed. 
To substantiate their suggestion the de- 
fence requested the Sessions 
direct the Sub-Inspector to produce the 
First Information Report Book in the 
Court so that the counterfoils might be 
examined. The Sub-Inspector was unable 
to produce the relevant F.LR. Book in 
Court notwithstanding the directions of 
the Court. The F.I.R. book, if produced, 
would have contained the necessary coun- 
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terfoils corresponding to the F.I.R. pro- 
duced in Court. The Sub-Inspector when 
questioned stated that he searched for the 
counterfoil book but was unable to find 
it, an explanation which we find impos- > 
sible to accept. We cannot imagine how 
any F.I.R. Book can disappear from a 
Police Station. Though he claimed that- 
relevant entries had been made in the 
general diary at the Station the Sub-In- 
spector did not also produce the general 
diary in Court. The production of the 
general diary would have certainly dis- 
pelled suspicion. In the circumstances we 
think that there is great force in the 
submission of the learned counsel for 
the accused that the original F.LR. has 
been suppressed and, in its place some 
other document has been substituted. If 
that is so, the entire prosecution case be- 
comes suspect. All the eye-witnesses are 
partisan witnesses and notwithstanding 
the fact that four of them were injured 
we are unable to accept their evidence in 
the peculiar circumstances of the case. 
Where the entire evidence is of a parti- 
san character impartial investigation can 
lend assurance to the Court to enable it . 
to accept such partisan evidence. But 
where the investigation itself is found to 
be tainted the task of the Court to sift 
the evidence becomes very difficult in- 
deed. Another feature of the case which 
makes us doubt the credibility of the 
witnesses is the photographic and some- 
what dramatic account which they gave 
of the incident with minute details of 
the attack on each of the victims, Accord- 
ing to the account of the witnesses it was 
as if each of the victims of the attack 
came upon the stage one after the other 
to be attacked by different accused in 
succession, each victim and his assailant 
being followed by the next victim and 
the next assailant. Surely the account of 
the witnesses is too dramatic and sounds 
obviously invented to allow each witness 
to give evidence of the entire attack. But 
the witnesses themselves admit in cross- 
examination that they were all attacked 
simultaneously. If so, it was impossible 
for each of them to have noticed the 
attack on everyone else. One other im- 
portant feature of the case which re- 
mains unexplained by the prosecution 
witnesses is the injuries found on A4, 
According to A4 the prosecution party 
came to his house and attacked him and 
the prosecution party were injured in 
that incident, suggesting thereby that he 
acted in exercise of his right of private 
defence, He, however, excludes the pre- 
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sence of the other. accused. Whether. - kis 
version is true or not, the fact remains 
that he did sustain some injuries which 
have remained unexplained. Having re- 
gard to all these special features of this 
case we do not think that the High Court 
was justified in setting aside the acquittal 
of the appellants and convicting them. 
The appeals are, therefore, allowed. Tne 
appellants, if not on bail, will be released 


` forthwith. If they are on bail their bail 


. Said to have proved beyond 


-ble in HCL or 


bonds will stand cancelled. _ 
Appeals allowed. 


AIR 1981 SUPREME COURT 1233 
= 1981 Cri. L. J. 739 
(From: 1979 All LJ 1208) * 


R. S. SARKARIA AND A. C. GUPTA, <J. 
‘Criminal Appeal No. 119 of 1980, D/- 
7-8-1980, 
Jagdish Chandra, Appellant v. State of 
Uttar Pradesh, Respondent. 


Prevention of Food Adulteration Rules 
(1955), Appendix B, Items A.05.06 and 


A.05.06.01 — Conviction for selling adult- , 


erated ‘Dalchini’ -—-- Public Analyst 
examining sample’ by applying only mi- 


croscopic test — Conviction is liable to. 


be set: aside, 1979 All LJ 1208, Revers- 
ed. (Prevention of Food Adulteration Ant 
(37 of 1954), Ss. 7, 16 (1) (a) (i)). 

Where the accused was convicted Št 
selling adulterated - ‘dalchini’ (cinna- 
mon) but the Public Analyst performed 
only microscopic test and not the cheni- 
cal test for analysing an alleged adult- 
erated sample of Dalchini (Cinnamomam 
Zeaylanicum Knees) ‘the accused could 
not be convicted on the report of the 
Analyst as the prosecution could not be 
reasonable 
doubt that what the accused sold to Food 
Inspector was in fact cinnamon  (Dal- 
chini). (Paras: 4, 5) 


would show that the percentage of, the 
various ingredients such as ash, insofu- 


in the sample of Dalchini, cannot be as- 
certained with any degree of accuracy 
by meré ocular examination under a nmi- 
croscope, Chemical tests including treat- 
ment of the ash in the sample with Hy- 
drochloric Acid would be. a must. 1979 
All LJ 1208, Reversed. (Para 4) 

R. S. SARKARIA, J.:— We have heard 
the learned counsel on’ both sides. The 
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trial court convicted the appellant under 
Section 7/16 (1) (a) (i) of the Prevention 
of Food Adulteration Act and sentenced 
him to’ six months’ rigorous imprison- 
ment and a fine of Rs. 1,000 on a charge 
that he sold 450 grams of Daichini for 
Rs, 2.25 to the Food Inspector, R. S. 
Kushwaha. The samples taken were sent 
to the Public Analyst for analysis. The 
Public Analyst performed: only microsco- 
pic test and opined that the sample 
examined by him was not cinnamon at all - 
but contained cent per cent foreign bark. 
2. As before the courts below, here 
also the contention advanced on behalf 
of the defence is that the article was not 
sold as cinnamon zeaylanicum knees but 
as Chini Dalchini or cassia lignea which, 
it is common ground between the coun- 
sel, is not cinnamon, We find basis for 
this contention in the telling circum- 
stance that the appellant charged Rs. 2.25 
only for 450 grams of this article from 
the Food Inspector; while the market’ 
price of Dalchini properly so-called, : 
would have been more than ten times of... 
the price charged by the appellant, The 
meagre price charged is a pointer to the 
fact that the article sold was in all ‘possi- 
bility Chini- Dalchini which is only bark 
of cassia lignea. Even the Food Inspector 


‘who purchased the sample, admit- 
ted: that he did not know the 
distinction between Dalchini pro- 


per and Chini Dalchini so-called. No less 
a person than the Public Analyst himself, 
admitted in the witness-stand before the 
High Court. “There should be consider- 
able difference in the price between Cin- 


- namon and cassia, perhaps, the price of 
cinnamon would be ranging between 50 ~- 


to 100 rupees per kg. Cassia would be 
much cheaper, the price may be 5 to 10 
rupees per kg.” 


3. Another lethal snag in the prose- 
cution case was that the Public Analyst 
did not perform the chemical test pre- 
scribed by-the Rules for analysing an 
alleged sample of Dalchini (Cinnamomum 
Zeaylanicum Knees). In -his testimony, 
S. B. Singh, Public Analyst stated that 
the only test performed to identify: the 
sample, in his Laboratory was micro- 


scopic examination of the sample, He 
frankly conceded: “We do not have any 
procedure of subjecting the. sample of 


Dalchini to a micro-chemical test. 


4. Rules (Items) A.05.06 and A.05.06.01 
of ‘the Prevention of Food Adulteration 


Rules provide as under: 
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“A.05.06. Cinnamom (Dalchini) whole 
means the dried pieces of the inner bark 
of Cinnamomum Zeaylanicum. It shall not 
contain chinese cassia (Chini Dalchini) 
or any other foreign vegetable matter, 
It shall contain not less than 0.5 per cent 
(v/w) of volatile oil. 


The amount of insect damaged matter 
shall not exceed 5 per cent by weight. 

Explanation.— The ‘term insect dam- 
aged matter means spices that are par- 
tially or wholly bored by insects.” 


“A.05.06.01. Cinnamom (Dalchini) pow- 
der means the powder obtained by 
grinding the dried inner bark of Cinna- 
momum Zeaylanicum Knees. The cinna- 
mom powder shall conform to the follow- 
ing standards: 


Moisture ... Not more than 12.0 per 
cent by weight. Total ash ...Not more 
than 8.0 per cent by weight. Ash insolu- 
ble in dilute HCl ... Not more than 2.0 
per cent by weight. Volatile oil ... Not 
less than 0.5 per cent (v/w). 


A glance at the above Rules would show 
that the percentage of the various ingre- 
dients such as ash, isoluble in Hcl, or 
volatile oil or moisture in the sample in 
.|question, cannot be ascertained with any 
degree of accuracy by mere 
examination under a microscope. Chemi- 
cal tests, including treatment of the ash 
in the sample with Hydrochloric Acid 
would be a must. Since in the instant 
case, the sample was not subjected to any 
chemical test or analytical process, the 
opinion of the Public Analyst was , not 
entitled to any weight whatever. 

5. Furthermore, the Public Analyst 
revealed in his testimony that on the 
date when the sample was examined, 
there was no standard prescribed for 


Chini Dalchini. Such a = standard was 
prescribed for (Chini Dalchini (Cassia 
lignea) by a Government notification, 


with effect from July 1, 1979, only. In the 
face of the serious flaws and snags, there 
is no escape from the conclusions that 
the prosecution had failed to prove be- 
yond reasonable doubt that the article in 
question sold by the appellant to the 
Food Inspector was Dalchini (Cinnamon 
Zeaylanicum knees). On this short ground, 
the appeal must succeed. Accordingly, we 
allow this appeal, set aside the convic- 
tion and sentence of the appellant and 
acquit him. Fine, if paid, shall be refund- 
ed to him. His bail bond is discharged. 


Appeal allowed. 


Surender Kumar v, Satya Varshneya 
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AIR 1981 SUPREME COURT 1234 
= 198) Cri. L. J. 740 
(From: Delhi)* 
R. S. SARKARIA, D. A. DESAI AND 
O. CHINNAPPA REDDY, JJ. 

Criminal Appeals Nos. 180A to 180E of 
1973, D/- 7-8-1979. 

Surender Kumar Aggarwal,, Appellant 
v. Satya Varshneya, Respondent, 

Constitution of India, Art. 136 — New 
plea — Complaint of offence under Copy- 
right Act filed before Magistrate — Plea 
taken in courts below was that Magis- 
trate had no territorial jurisdiction — 
New plea raised for first time in argu- 
ment in special leave petition that com- 


plainant has no copyright cannot be 
allowed. (Para 6) 

JUDGMENT:— This judgment shall 
dispose of Criminal Appeals Nos. 180-A, 


180-B, 180-C, 180-D and 180-E. of 1973. 
They arise out of common facts:— 


2. Satyapal Varshneya, respondent 
herein, a publisher and bookseller of 
Chandni Chowk, Delhi made complaints 


in the Court of ‘“Sub-Divisional Magis- 
trate, Paharganj, Delhi against Surender 
Kumar Aggarwal appellant herein resi- 
dent of Allahabad, Om Parkash Sharma, 
resident of Meerut. and one other alleg- 
ing the commission of an offence under 
Section 63 of the Copyright Act, 1957. 
The Magistrate examined the complain- 
ant under Section 200, Criminal Proce- 
dure Code and thereafter issued sum- 
monses to the accused. The accused per- 
sons appeared before the Magistrate and 
made an application under Section 177, 
Criminal Procedure Code alleging that 
the Magistrate had no territorial jurisdic- 
tion to hear the complaint as the alleged 


offences were not committed within the 
limits of the jurisdiction of the Magis- 
trate. The Magistrate overruled the ob- 


jections, Surender Kumar Aggarwal and 
his co-accused filed revision petitions 
(414 to 418 of 1971) in the Court of Ses- 
sion. The Revisions were heard by the 
Additional Sessions Judge who reported 
these cases to the High Court of Delhi 
with the recommendation, that since the 
material so far on record did not disclose 
that the alleged offence was committed 
within the jurisdiction of the Magistrate, 
the orders of the Magistrate be quashed 
anc the complaints dismissed. In the 





*Criminal Revn. Nos. 414 to 418 of 1971, 
D/- 9-3-1972 (Delhi), 
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court be directed to treat the objection 
raised by the petitioner as a preliminary 
one and dispose it of on merits after 


-~ affording an opportunity to the complain- 


ant -to adduce further evidence in tne 
matter. 


3. A learned Judge of the High Court 
by a common judgment dated March 9, 
1972 accepted this alternative recommen- 
dation of the Additional Sessions Judge, 
and disposed of the Revisions according- 
ly. : 

4. Against those orders of the 
Court, Surender Kumar Aggarwal 
filed these appeals by special leave. 

5. Learned counsel for the appellant. 
submits that subsequent to the Hizh 
Court decision under appeals, the Civil 
Court has in a suit under Section 55 of 
the Copyright Act, for rendition of =c- 
counts filed by the respondent, herein 
against the appellant held that the re- 
spondent had no copyright, A copy of 
that judgment -is also sought to be pro- 
duced. 

6. This is an entirely new plea. In the 
Courts below the objection taken by the 
appellant was’ that the Magistrate Dehi 
had no territorial jurisdiction.. But new 
the stand taken is that the complant 
is foredoomed to failure because . the 
complainant has no copyright. We do 
not think it proper to go into this new 
plea. It marks a complete departure frem 
the grounds of appeal adumbrated: in 
the special leave petition. We, therefore, 
dismiss these appeals subject to the cb- 
servation that the appellant shall be at 


Hizh 
kas 


- |liberty to raise this new plea before the 


Magistrate. 
Appeals dismissed. 


AIR 1981 SUPREME COURT 1235 
1981 Cri. L, J. 741 
(From :— Patna)* 
D. A. DESAI AND 
V. B. ERADI, JJ. 
i E ee No. Nil-of 1981, (Aris- 
out of S. L, P, (Crl.) No, 1954 of 1930) 
16-3-1981. 
Banshi Lal Yadav, Appellant. v. State 
of Bihar, Respondent. 
Prevention of Corruption Act (2 of 


1947), S.4 (1) — Presumption under — 
Statement of ,accuséd recorded under 


Sec. 313, Criminal P. C. that currercy 
*Criminal Appeal No. 223 of 1978 (Pat.) 
DY/DY/B746/81/JHS - 


Dr 


Banshi Lal Yadav v. 


_ alternative he recommended that the trial © 


S.C. 1235 


notes were thrust in his pocket — Not 
by. itself: sufficient to-‘raise presumption. 
Cr. A. No, 223 of 1978 (Pat.), Reversed. 


-Before presumption can be raised, the 
burden is on the prosecution te prove 
that the accused has accepted or obtained, 
or has agreed to accept or attempted to 
obtain, for himself any gratification 
other than legal remuneration etc. If the ` 
accused when examined under Sec, 313 
of Criminal P. C. stated that currency 
notes were thrust in his pocket, that 
statement by itself without anything 
more is not sufficient to satisfy the 
necessary ingredients of Section 4 (1) 
that accused accepted or obtained or has 
agreed to accept or attempted to obtain, 
any gratification other than legal re- 
muneration so as to be able to raise the 
presumption. Acceptance or obtaining, 
or agreeing to accept or attempting to 
obtain is a voluntary act. In the state- 
ment of the accused, this element of 
voluntary acceptance is missing, There- 
fore the statement of the accused by it- 
self in the facts and circumstances of this 
case and especially the language used- 
cannot provide the necessary factual 
basis or fact situation which must exist 
before presumption can be raised, Cr, A. 
No. 223 of 1978 (Patna), Reversed. 

(Para 5) 

DESAI, J. :— In this case, the appellant 
Banshi Lal Yadav was convicted by 
learned Special Judge. for having com- 
mitted an offence under S. 161 of the 
Indian Penal Code and S. 5 (1) (d) read 
with Section 5(2) of the Prevention of 
Corruption, Act and was sentenced to 
suffer rigorous imprisonment for two 
years and to pay a fine of Rupees 500/- 
and in default, to suffer further rigorous’ 
imprisonment for six months on each 
count. The appellant filed Criminal Ap- 
peal No. 223 of 1978, in the High Court 
of judicature at Patna, i 


2. At the hearing of the appeal, the 
learned Judge first referred to the state- 
ment of the appellant recorded under 
Section 313 of Criminal Procedure Code 
at the conclusion of the trial In this 
statement the relevant portion relied 
upon by the High Court may be extract- 
ed: ' ; . 

“On 14-12-1973, I alone came out from 
my office at 5.00 p. m. and proceeded to- 
wards north ‘at the gate of Apsara Cine- 
ma. Naushad all of a sudden appeared 
before me. He thrust money in my 
pocket and within no time the C, B. L, 
personnel arrested me without asking ex- 


State of Bihar - 
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planation. The C. B. I. people got 
seated in the car and took me to C, B, I, 
office situate on Boring Canal Road.” | 
3. After referring to the statement of 
the accused, the learned Judge hearing 
the appeal reached the conclusion that 
the accused appellant had admitted re- 
ceiving the marked tainted currency 


notes .and therefore presumption under. 


Section 4 of the Prevention of Corrup- 
tion Act, 1947, would arise. The learned 
Judge then proceeded to hold that the 
accused appellant was not able to rebut 
the presumption and thereupon confirm- 
ed the conviction but reduced the sen- 
fence. The learned Judge did not ex- 
amine other evidences led by the pro- 
secution to prove that not only bribe 
` was demanded by the appellant and a 
trap was arranged and the. marked cur- 
rency notes were offered by the decoy 
witness to the accused in the presence of 
panchas and the accused accepted the 
same as bribe. There was evidence of 
the decoy witness as well as the pan- 
chas who witnessed the passing of the 
money. All this evidence was not ex- 
amined by the High Court though in the 
opening portion of the judgment, the 
prosecution case has been set out in 
meticulous details. 


4. Mr, R. K. Garg, counsel for the 
appellant contended that on the state- 
ment made by the accused that the mar- 
ked currency notes were thrust in the 
_ pocket of the accused, presumption under 
Section 4 cannot be invoked. Sec. 4 (1) 
reads as under : 


“4. (1) Where in any trial of an of- 
fence punishable under Section 161. ,or 
Section 165 of the Indian Penal Code or 
of an offence referred to in clause (a) or 
clause (b) of sub-section (1) of Section 5 
_ of this Act punishable under sub-sec. (2) 
thereof, it is proved that an accused per- 
son has accepted or obtained, or 
has agreed to accept or attempted to 
obtain, for himself or for any other 
` person, any gratification other than legal 
remuneration or any valuable thing from 
any person, it shall be presumed unless 
the contrary is proved that he accepted 
or obtained, or agreed to accept or at- 
tempted to obtain, that gratification or 
that valuable thing, as the case may bé, 
as a motive or reward such as is men- 
tioned in the said Section 161, or, as the 
case may be, without consideration or 
‘for a consideration which he knows te 
be inadequate”, 


Banshi Lal Yadav v. State of Bihar 


A.LR. 


5. Before presumption can be raised, 
the burden is on the prosecution to prove 
that the accused has accepted or obtain- 
ed, or has agreed to accept or attempt- 
ed to obtain, for himself any gratifica-|: 
tion other than legal remuneration etc. 
If the accused when examined under 
S. 313 of the Code of Criminal Proce- 
dure with reference to the circumstan- 
ces appearing against him in evidence. 
only stated that currency notes were 
thrust in his pocket, that statement by 
itself without anything more is not suf- 
ficient to satisfy the necessary ingredi- 
ents of Section 4 (1) that accused ac- 
cepted or obtained or has agreed to ac- 
cept or attempted to. obtain, any grati- 
fication other than legal remuneration 
so as to be abl2 to raise the presump- 
tion, Acceptance or obtaining, or agree- 
ing, to accept or attempting to obtain is 
a voluntary ‘act. In the statement ot 
the accused, this element of voluntary 
acceptance is missing. Therefore, the 
statement of the accused by itself in the 
facts and circumstances of this case and 
especially the language used cannot 
provide the necessary factual basis or 
fact situation which must exist before 
presumption.cam be raised. In fact ac- 
cused denied having accepted bribe and 
stated that he was the victim of male- 
volent act of Naushad in thrusting 
marked currency notes in his pocket. 
This statement will not show acceptance 
of illegal gratification and. the High 
Court was in error in raising the pre- 
sumption under Section 4. 


6. Mr. K. G. Bhagat, learned counsel 
for the State, urged that there is evi- 
dence led by the prosecution to show 
that bribe was offered and accepted 
and that the statement that the money 
was thrust in his pocket is wholly -:n-- 
correct. May be, he may be right but 
that evidence has not been examined 
by the High Ccurt. The appeal to the 
High Court was both on the question 
of fact and on the question of law, 
Therefore in orcer to do justice between 
the parties, it is just and proper that 
the judgment of the High Court con” 


‘firming the conviction and reducing the 


sentence be set aside and the matter be 
remitted to tha High Court with a 
direction to admit the appeal to its ori- 
ginal number and to dispose of the 
same according to law after giving op- 
portunity to both the parties to appear 
before it. The appellant to continue 


- 1981 ` 
-on bail ‘till the appeal: is disposed of ‘by . 


: the High Court. 
‘The appeal is e-aispated of accordingly: 
Order seonaney. 


_ AIR 1981 SUPREME COURT 1237 - 
= 1981 Cri, L. J.. 743 
_ (From: Kerala), 
A. D. KOSHAL AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No, 487 of 1977, D/- 
12-3-1981. 
` Krishna Pillai Sree Kumar and an- 


other, - Appellants v, State of Kerala, 
Respondent, 

-(A) Evidence Act (1 of 1872), Sec- 
tion 3 — Criminal trial — Motive.: 


It is not a sine qua non for the suc- 
cess of the prosecution. that the motive 
must be proved.. So long. as the other 
evidence remains convincing and is not 
open’ to reasonable doubt, a conviction 
may well be based on it. (Para 7) 

(B) Evidence Act (1 of 1872), Sec, 3 
— Evidence — Appreciation of — Ce 
minal trial — Discrepancies, 

The prosecution evidence no doubt 
suffers from inconsistencies here and 
discrepancies there but that is a short- 
coming from which no criminal case is 
free. The main thing to be seen is 
whether those inconsistencies, etc., go 
to the root of the matter or pertain te 
insignificant aspects thereof, In the 
former case, the defence may be justi- 
fied ‘in seeking advantage of the incon- 
gruities obtaining in the evidence. In the 
latter, however, no such benefit may be 
` available -to it. That is a salutary 
method of appreciation of evidence in 


criminal cases, (Para 11) 
KOSHAL, J.:- This is an appeal. 
under Section 2 (a) ‘of the Supreme 


. Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act, 1970, against the 
. judgment dated 10th October, 1977, of 
ithe High Court of Kerala, setting aside 


`- the acquittal of fhe two ‘appellants of 


offences under. Sections 341 and 302 
` read with Section 34 of the Indian Penal 
~ Code recorded by the First Additional 
. Sessions. Judge, Trivandrum and con- 
victing them of an offence under Sec- 
tion 302 aforesaid, with a finding that 
_ it was’ committed in furtherance of the 
common. intention of them both, . 
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‘stated thus. The two 


- learned Sessions 
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prosecution ‘ease may be 
appellants har- 
boured feelings of animosity against the 
deceased Janardhana Kurup, who was 


2. The 


‘irrigating his ñeld at 8.30 p. m. on 8th 


December, 1975. The deceased was irri- 
gating his field when the two appellants 
who are father and son to each other 
arrived there. The father remonstrated 
with the. deceased accusing the latter of 
diverting irrigation water from the field 
of the appellants and caught hold of the 
deceased from his hands while the son 
whipped out a knife and gave three 
blows therewith to the unfortunate vic- 
tim before the two assailants made 
good their escape, 

The occurrence was witnessed by 
Kuttan Pillai (P. W. 1) and Vijayan 
(P. W. 2) who is a son of the deceased. 
After Janardhana Kurup was taken 
home, he was removed to the hospital 
attached to the Medical College at Tri- 
vandrum where he told Dr. Sivaprasad 
(P. W. 10) that “Sree Kumar stabbed 
while at the door of -the house’ with 
some weapon”, The doctor found Janar- 
dhana Kurup to have suffered an incis-. . 
ed wound measuring 4 cms x 2 cms on. 
the left side of the chest near the axilla, 
another small incised. wound in line. 
therewith and a stab wound having the 
dimension 3 cms x 2 cms in the abdo- 
men. The intestines were protruding 
out of the wound last mentioned which 
was sufficient in the ordinary course of 
nature to cause death. Janardhana 
Kurup expired at 9.45-on 9th December, 
1975.. 


The two appellants absconded after 
the occurrence and were not traceable 
for a month. 


3. The evidence relied on by the pro- 
secution mainly consisted’ of the ocular 
version of the occurrence -given by 
Kuttan Pillai (P. W. 1) and Vijayan 
(P- W. 2), the corroboration of the 
testimony of the former by the contents 
of first information report Ex-P. 1, the 
dying declaration made by the deceased 
to Dr. Sivaprasad (P. W. 10), the medi- 
cal evidence and the circumstance that 
the accused were not available to the 
Police for more “than - a month after the 
ocurrence, 

4, The chief reasons recorded by the 
Judge for acquitting 
the two appellants may be summarised 
thus ; i 

~()-In the first information report 
(Ex-P. 1) a quarrel between the accused 
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and the deceased was 
having taken place prior to the stab- 
bing. That quarrel is a concoction as 
Kuttun Pillai (P. W., 1) has gone back 
on it in the witness-box, 

(ii) In the first information report 
(Ex-P. 1) Balakrishna Pillai (P. W. 3) 
and Ramesan (P. W, 4) are labelled as 
eye-witnesses — a stand which has been 
falsified at the evidence stage, l 

(iii) In Ex-P. 1, Kuttun Pillai (P. W. 
1) took the position that appellant No. 2 
(the father) had “completely embraced” 
the deceased but at the trial all that the 
witnesses said was that the father had 
held the deceased by his hands, 

(iv) Three blows with the knife were 
ascribed to appellant No. 1 (the son) at 
the investigation stage. The medical 
evidence reveals only two injuries, 

(v) Kuttun Pillai (P. W. 1) claims to 
have seen the incident from a distance 
of 78 metres. If that be so, he could 
have been able to make out nothing 
even if sufficient moonlight was avail- 
able. In any case, he could not have 
possibly identified the assailants of 
Janardhana Kurup with any certainty. 

(vi) No weapon ofoffence was men- 
tioned. by the deceased to Dr. Sivaprasad 
(P. W. 10). This could not have been 
so if the deceased had identified the as- 
sailants. The deceased could thus have 
laboured under a misapprehension ot 
mistaken impression - about such iden- 
tity. 

(vii) The motive for the attack is not 
only vague but weak. 


5. The High Court went into all the 
reasons recorded by the learned Ses- 
sions Judge in support of the acquittal 
of the two appellants and after discus- 
sing the evidence in detail came to the 
conclusion that those reasons were 
either flimsy or ill-founded and were 
not at all sufficient to discard the tes- 
timony of the eye-witnesses or the dy- 
ing declaration, both of which pieces of 
evidence were found to be otherwise 
reliable, supported as they were by the 
medical evidence, 


mentioned as 


6. After hearing learned counsel for 
the parties, we are of the opinion that 
the judgment of the High Court is un- 
exceptionable and that the grounds on 
which the trial Court ordered the ac- 
-quittal of the appellants are eithér non- 
existent or too trivial to merit atten- 
tion. We would, under the circum: 
stances, not go into a detailed discus- 


Krishna Pillai v. State of Kerala 


A.I. R. 


sion of the evidence or the arguments 
raised by the learned counsel for the 
appellants but would only briefly deal 
with the same. 


7. It is undisputed that some bad 
blood existed between the deceased on 
the one hand and the appellants on the 
other prior to the occurrence. The an- ` 
imosity may not have been very bitter 
but then itis too much to say that it 
could not possibly form a motive for 
the occurrence. The variation in human 
nature being so vast, murders are 
known to have been actuated by much 
lesser motives. In any case, it is not a 
sine qua non for the success of the pro- 
secution that the motive must be pro- 
ved. So long as the other evidence re- 
mains convincing and is not open to 
reasonable doubt, a conviction may well 
be based on it. 


8. There is no doubt about the place 
where Janardhana Kurup was stabbed 
and the same is situated at a short dis- 
tance from his house as well as that of 
Kuttan Pillai (P. W. 1). For this reason, 
Kuttan Pillai . (P. W. 1) and Vijayan 
(P. W. 2) could well as expected to reach 
the place of occurrence a_ short 
while after its inception, They can - 
thus be regarded as natural witnesses 
of the occurrence. The fact that help 
was available to the deceased as soon 
as he was injured would make it prob- 
able that some of his near and dear ones 
were at hand and this factor lends as- 
surance to the presence of the two eye- 
witnesses at the time of the occurrence. 

9. The first information report, in 
our opinion, is not a document attended 
with any unavoidable delay. The de- 
ceased was rushed to the hospital at 
Trivandrum with all possible speed and 
had been examined by the doctor with- 
in two hours of the occurrence. His 
statement naming his assailant made at . 
the time of his examination by Dr. 
Sivaprasad (P. W. 10) thus furnishes a 
very important piece of evidence which 
we see no reason to discard or doubt. 
He was seriously injured and by then 
his son and others who brought him to 
the hospital were chiefly concerned 
about saving his life so that there was 
no real opportunity for them to tutor 
him before he talked to the doctor, The 
case against appellant No. 1 is thus 
watertight. The first information re- 
port was made next morning to the 
police when it arrived at the hospital 
while the deceased was still alive 
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but: fighting ‘a losing battle. The cri- 
ticism that the report was delayed by 
12 hours does: not detract from the cor- 
roborated value of the first information 
report in the circumstances then pre- 
vailing. Vijayan (P. W. 2) and his friends 
must have been under shock for quite 
some time -after the occurrence and 
then, as already stated, their chief 
concern must have been to save the life 
of the victim. It would not be surpris- 
ing, therefore, that none of them cared 
to go to the police. station and report 
the matter for legal action against the 
culprits. The first information report, 
in this view of the matter, was made 


as promptly as it could be expected and’ 


furnishes on that account good corro- 
boration of the testimony of its author 
Kuttan Pillai (P. W. 1). 


10. The medical evidence fully sup- 
ports the case for the prosecution and 
the learned Sessions Judge was entirely 
wrong in saying that the ‘injury state- 
ment prepared by Dr, Sivaprasad (P .W. 
10) revealed the presence’on the deceas- 
ed of only two injuries and not three; 
nor do we find anywhere in the evidence 
recorded at the trial even a suggestion 
to the effect that the injuries were two 
and not three in number. 


14. It is no doubt true that the pro 
secution evidence does suffer from in- 
consistencies - here .and discrepancies 


there but that is a’ shortcoming from - 


which no criminal case is free.” The 
main thing to be seen is whether those 
inconsistencies, etc., go to the ‘root of 
the matter or pertain to insignificant 
aspects thereof. In the former case, the 
defence may be justified in seeking ad- 
vantage of the incongruities obtaining 
in the evidence. In the latter, however, 
no such benefit may be available to it, 
That is a salutary method of appre- 
ciation of evidence in criminal’ cases 
which does not appear to have been 
followed by the learned Sessions Judge; 
and that is the reason why he landed 
himself into wrong conclusions, as has 
been pointed out by the High Court, 


12. We need discuss the matter no 
further. Suffice it to say that we find 
ourselves at one with every reason 
given by the High Court for reversing 
the judgment of acquittal and recording 
‘ the conviction of the -two appellants, 


State (Delhi Admn.) v, Vishwana-h Lugnani 


S.C. 1239 


The appeal before us accordingly fails 
and is dismissed, 


Appeal dismissed. 





AIR 1981 SUPREME COURT 1239 
= 1981 Cri. L. J. 745 
(From: Delhi) 
A. C. GUPTA AND 
P. 35. KAILASAM, JJ. 
Criminal Appeal No, 104 of 1975, D/- 
30-7-1980. 
State (D:=lhi Admn.), Appellant. v. 
Vishwanath Lugnani and others, Re- 
spondents, 


Criminal P, C. (2 of 1974), Section 309 
— Refusal to adjourn case for exam- 
ination of witnesses at the instance of 
prosecution and closing of prosecution 
case — Validity — Sessions Judge mak- 
ing it clear on earlier date for hearing 
i, e, about one year before, that no 
adjournment would be granted — No 
witness present on adjourned date — 
High Court observing that prosecution 
took four y2ars before committing Court 
to examine three witnesses and fifteen 
months to produce 14 witnesses — Re- 
fusal, held, was not unreasonable. 

(Para 3) 


GUPTA, J.:— This appeal is from 
an order of: the Delhi High Court re- 
jecting the Revision Petition made by 
the Delhi Administration against an 


_order of the Additional Sessions Judge, 


Delhi, datel 11th May, 1973. ` By the 
said order zhe Additional Sessions Judge 
had closed the prosecution case reject- _ 
ing a prayer for adjournment made on 
behalf of the prosecution on the stand 
that it was made clear in the earlier 
order datec 12th April, 1972, that no 
further adjournment would be allowed. 
The relevant portion of the Additional 
Sessions Judges order is as follows: 


“Statement of Shri K. A,. Rajagopalan, 
the I. O. of the case has been recorded. 
No other witness is present today. An 
application has been moved by the PP 
Shri Mahajan stating that Sarvshri 
Richard Ocnovan Dalville Streeth, Mana- 
ger of Barzlay’s Bank Transvaal, M. J. 
Oliver, Aecountant of the said Bank 
and I, C. Morris, another employee ol 
the said Barclays D C. O., London- 


BY/DY/E758/80/SNV . ’ 
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Bank, residents of London be ordered 
to be examined on Commission, As 
observed earlier no prosecution witness 
is present. The learned PP also pro- 
duced a letter from his record which 
he says he had received from the Gov- 
ernment Examiner of Questioned docu- 

ments, 25, Akbar. Road, New Delhi. 
` This letter is addressed to me but is 
being produced by the PP from his own 


record. In the said letter dated 7-5-73, 
-which ‘apparently had been handed 
over to the procecution by Shri S. K. 


Sharma on 7-5-73, it is mentioned that 
the records of the case are lying in 
Simla. No reason is coming forward as 
to why the prosecution did not make any 
effort to produce the record from Simla 
between 7-5-1973, till today or why did 
the prosecution not care to get in touch 
with the Government Examiner till as 
late as 7-5-1973 or to get the records 
from the relevant office. No reason is 
coming forward as to why did the pro- 
secution not care to make an applica- 
tion for examination of the witnesses 
on commission in London earlier or as 
to why Mr. T. M. Salian who is soughi 
to be produced by the prosecution is 
not present in Court today. In my view 
the prosecution has been most negli- 
gent and no adjournment ought to be 
allowed. The case in hand is one of the 
old cases pending in my Court and I do 
not find any justification for adjourning 
the case any further.” 

The allegations against the accused re- 
late to the year 1968. 


2. Rejecting the revision 
the High Court points out: 

“The prosecution had taken four years 
before the committing Court to examine 


petition, 


three prosecution witnesses and had 
taken fifteen months to produce 14 
witnesses,” i 


3. It may be debatable whether some 


of the general observations made in the 


two orders were unwarranted, we are 
of the opinion that in the circumstances 
of the case the order of the Additional 
Sessions Judge cannot be questioned as 
wrong or unreasonable and that the 
High Court was perfectly justified in 
-jaffirming it, 
4. The appeal is therefore dismissed. 
Appeal dismissed. 


` 


pg ernment 


Bhupendra Singh v, State of M. P, 


A. I. R. 


AIR 1981 SUPREME COURT 1240 - 
= 1981 Cri, L. J, 751 
(From: Madhya Pradesh) 
Y. V. CHANDRACHUD, C. J. AND 
D. A. DESAI, J. 
Criminal Appeals Nos. 810, 811 of 1990, 
D/- 17-12-1980. 
(1) Bhupendra Singh; (2) Rana Pratap 
Singh and others, Appellants v. State of 
Madhya Pradesh, Respondent. 


Penal Code (45 of 1860), Ss. 324, 307, 


149 — Quarrel between college students 


— All accused within age group of 19-29 
years — Conviction under S. 307 read 
with S. 149 altered to conviction under 
S. 324 — Permission to compound offence 
accepted in view of happy relationship 
established in student community. 

(Para 4) 


CHANDRACHUD, C. J.:— In both 
these appeals special leave was granted 
limited to the question. of nature of 
offence and sentence, 


2. The learned First Addl. Sessions’ 
Judge, Bhopal in Sessions Tria] No. 163/74 
convicted appellant Bhupendra Singh ` 
(original accused 1) for having committed 
an offence under Section 324, I. P. C. and 
appellants in the connected Criminal Ap- 
peal (original accused 2-5) were convict- 
ed in the same trial for having commit- 
ted an offence under S.-324 read with 
S. 149, I. P. C. On the question of sentence 
the learned trial Judge observed that all 
the accused persons belonged to age 
group of 19-20 years and at the time of 
the offence they were studying in a col- 
lege. After taking into consideration the 
circumstances attendant upon the com- 
mission of the offence the learned Judge 
came to the conclusion that this was a fit 
case in-which the benefit of the provisions 
of Probation of Offenders Act should be 
given to the accused with the condition 
that accused Bhupendra Singh should pay 
Rs. 250/- to injured P. W. 4 Subhash 
Sharma and Rs. 200/- to injured P. W. 1 
Arun Sharma as and by way of compensa- 
tion. A further direction was given that 
the remaining accused shall pay a flat 
sum of Rs, 100/- each by way of compen- ` 
sation to be shared equally by both the 
injured witnesses. It may be mentioned 
that all these accused were acquitted of 
the charge under S. 307 and S. 307 read 
with S. 149, I. P. C. 
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3. The State of Madhya Pradesh feel- ; 


ing aggrieved by the order of acquittal 
for the offence under S. 307 and S. 307. 
read with S. 149, I. P. C., preferred Cri- 
-minal Appeal No. 430/75 to the Hizh 
Court of Madhya Pradesh at Jabalpur. 
The High Court allowed the appeal and 
convicted the accused Bhupendra Singh 
for having ecmmitted an. offence under 
S. 307, I. P. C. and sentenced him to stuf- 
fer rigorous imprisonment for one 
year and to pay a fine of Rs. 1,000/-. The 
High Court also allowed the appeal against 
rest of the accused and convicted each 
one of them under S. 307 read with S. 149, 
I. P. C. and sentenced them to suffer im- 
prisonment til the rising of the Court 
and a fine of Rs. 2,000/- each. A direction 
was given that if the fine was realised an 
amount of Rs. 3,000/- be paid as compen- 
sation to. injured P. W. 4 Subhash Sharma 
and Rs. 2,000,- to injured P. W. 1 Aran 
Sharma, 


4. Having heard counsel on both sices 
and having regard to all the circum- 
stances of the case, the trivial nature of 
the quarrel, the circumstances leading to 
the commission of the offence, the fact 
that the injured and the accused were all 
young students studying in college and 
keeping in view the nature of injury, we 


are of the opinion that the learned Addi- © 


tional Sessiors Judge was right in ccn- 
victing the appellant for an offence under 
S. 324 and S. 324 read with-S. 149. I. P. C. 
Accordingly we alter the conviction of the 
appellants to one under S. 324, I. P. C. 


5. We are happy to record that the 


injured and the appellants have amicably 
- settled their dispute and we were assured 
that happy relationship will be establish- 
ed in the student community. For these 
reasons we grant permission to compound 
the offence and accept the composition as 
per the terms set out in the consent pree- 
cipe filed today. In view of the composi- 


tion both the appeals are allowed and the . 


conviction anit sentence of the appellants 
are set aside ‘with the direction that out of 
the fine paid by the appellants, after će- 
‘ducting the amount of Rs. 3,000/- already 
paid to the injured, the balance may be 
paid over to the’ injured P. W. 1 Aran 
Sharma and P. W. 4 Subhash Sharma to 
be equally divided between them. 


-Order accordingly. 
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Criminal Appeal No. 44 of 1979. D/- 24- 


3-1981. 
Pralhad, Appellant ~ "v, State of Maha- 
rashtra, Respondent. 


(A) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Independent 
witness — Rule of careful scrutiny does 
not apply. (Para 4) 


(B) Penal Code (45 of. 1860), S. 300 — 
Murder trial — Eye-witness — Name not 
mentioned in F. I. R. — Appreciation of 
evidence. (Evidence — Appreciation of 
— Evidence Act (1 of 1872), S. 3). 


Where the first informant was not an 
eye-witness himself and there was no 
evidence to show that the eye-witnesses 
whose names were not indicated in the 
F. I. R. disclosed the names of the as- 
sailanits to tke first informant, their evi- 
dence cannot be disbelieved on ground 
that their names were not mentioned in 


FLL R. (Para 4) 
‘JUDGMENT :— This appeal under 
Section 2 of the Supreme Court (En- 


largement of Jurisdiction) Act is directed 
against the judgment of the Bombay High 
Court convicting the appellant under 
Section 302 Indian Penal Code to im- 
prisonment for life after reversing ‘he 


order: of acquittal passed by the Sessions 


Judge. 


-2.. The facts and circumstances of the 
case have been detailed in the judgments 
of the Courts below and need not be re- 
peated here. 


3. -It appears that on July 31, 1974 at 
about 3 p. m. there was a scuffle between 


‘the appellant Pralhad and the deceased 


Ghanshyam in the course of which Pral- 
had is alleged to have caused stab injuries 
on the persor. of the deceased as a result 
of which he fell down and ultimately 
died. FIR was lodged by Tulsi Das. a 
brother of tke deceased. After the usual 
investigation, charge-sheet was submitted 


` against the accused who were put up on 


trial before the Sessions Judge who, how- 
ever, while finding that the case of homi- 
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cide as made out by the prosecution was 
proved, held that the complicity of the 
appellant in the crime had not been es- 
-tablished beyond reasonable doubt. 
Thereafter, the State filed appeal in the 
High Court. The High Court after a 
very careful consideration and close 
Scrutiny of the evidence and circum- 
stances referred to by the learned Sessions 
Judge found that the case against the ap- 
pellant was proved to the hilt and that 
the judgment of the Sessions Judge was 
extremely perverse. 


4. We have heard counsel for the par- 
ties and have gone through the judgment 
of the High Court and we find ourselves 
in complete agreement with the view taken 
by the High Court. The entire fabric of 
the prosecution case rested on the evi- 
dence of P. Ws. 4 and 6. The statements 
of these two witnesses have been placed 
before us in extenso and we find no 
reason to disbelieve their testimony. 
Shorn of a few contradictions or discre- 
pancies here and there, the evidence is 
clearly consistent. It is not disputed that 
these two witnesses were absolutely in- 
dependent and had no prejudice against 
the accused. Even the Sessions Judge 
while commenting on the evidence of 
these witnesses observed as follows: 

“It is possible to argue in the present 
case and it was in fact argued on behalf 
of the prosecution that both Gulab and 
Jalil are independent persons in the sense 
that they had no interest in Ghanshyam 
or prejudice against the accused. Hence 
their evidence is fit to be believed. The 
fact that these two witnesses are indepen- 
dent is only one aspect. Merely because a 
particular witness is independent, it does 
not mean that his evidence should be ac- 
cepted without scrutiny.” 

Here, the Sessions Judge while admitting 
that the evidence of the witnesses was in- 
dependent erred in law in holding that 
even though the witnesses were indepen- 
dent, their evidence was to be scrutinized 
with care. The rule of careful scrutiny 
applies only to inimical or interested wit- 
nesses but not to independent witnesses. 
Even in case of interested witnesses, the 
tule of scrutiny is merely a rule of cau- 


tion rather than a rule of law. The Ses-. 


sions Judge relied on very minor con- 
tradictions and discrepancies and certain 
emissions of an insignificant nature which 
the witnesses had nov stated before the 
police. On the other hand, the High 
Court after fully considering the evidénce 
came to a clear finding that the prosecu- 
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tion case had been proved and while re- 
lying on the evidence of P. Ws. 4 and 6. 
observed as follows: 


“It would thus be clear that two in- 

dependent witnesses Gulab (P. W. 4) and 
Jalil (P. W. 6) have given a consistent 
version to show that the assault took 
place. They had no axe to grind against 
the accused. The presumption is that the 
witnesses speaking under an oath are 
truthful unless and until they are shown 
untruthful or unreliable in any particu- 
lar respect.” 
Mr. Bhartari who has argued this case 
with great vehemence submitted that the 
names of these two eye-witnesses were 
not mentioned in the F. I. R. The first 
informant was not an eye-witness at all 
and there is no evidence to show that 
these two witnesses had disclosed ihe 
name of the assailant to the informant. 
The definite case put forward by the two 
witnesses in Court is that immediately 
after they saw the assault, they were 
given serious threats by the accused and 
other villagers also advised them not to 
intermeddle with the affairs of the deceas- 
ed and the appellant. This explains the 
silence of the witnesses. Thus, there being 
nothing to show that these witnesses had 
mentioned the names of the assailant to 
the informant Tulsi Das, they cannot be 
disbelieved on the ground that their 
names had not been indicated in the 
F. I. R. 


5. Mr. Bhartari drew our attention to 
a number of other discrepancies in the 
evidence of the eye-witnesses which, in 
our opinion, are not material — not even -/ 
worth mentioning. After having gone 
through the evidence, we are fully satis- 
fied that the prosecution case against the 
appellant has been proved beyond reason- 
able doubt and this is certainly not a case 
in which it could be said that the view 
taken by the trial Court was even reason- 
ably possible. The result is that we see no 
reason to interfere with the judgment of 


_ the High Court. The appeal is accordingly 


dismissed, 


Appeal dismissed, 


y 
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S. MURTAZA FAZAL ALI, A. D. KOSHAL 
AND A. VARADARAJAN, JJ. 

Criminal Appeal No, 761 of 1980, D/- 
18-2-1981. 

.Mst. Zohara Khatoon, Appellant v. 
Mohd. Ibrahim, Respondent. 


Criminal P. C. (2 of 1974), S. 125 (1) 
Explanation, Cl.- (b) and S. 127 (3) 
‘Wife’ — Woman obtaining decree for dis- 
solution of marriage under Dissolution of 
Muslim Marriages Act (1939) — She is 
‘wife’ within S. 125 (1) Explanation, cl. (b} 
definition. Criminal Mise. Case No. 822 of 
1978, D/- 20-10-1978 (All), Reversed. 
Act 


(1939), S. 2); Mahomedan 
Maintenance — Divorced wife). 


The High Court was of the view that 
CL (b) of the Explanation to S. 125 {1} of 
the Cr. P. C. (1974) would apply only if 
the divorce proceeded from the husband, 
that is to say, the said clause would not 
apply unless the divorce was given uni- 
laterally by the husband or was obtained 


Law 


. by the wife from the husband. In other 


t 


W, 


words, the High Court thought that as 
in the instant case, the dissolution of mar- 
riage was brought about by the wife 
under the Dissolution of Muslim Marriages 
Act, 1939 (hereinafter referred to as the 
‘1939 Act’) the decree under the said Act 
did not amount to a divorcee by the hus- 
band because the marriage was dissolved 
by operation of law only. Hence according 
to the High Court cl. (b) of the Explana- 
tion to S. 125 (1) had no application and 
the wife was not entitled to any mainten- 
ance under Section 125 of the Code. 

Held, (Per Fazal Alt, J. and Varadara- 
fan, J.) 


The view taken by the High Court is 
erroneous and is based on a wrong inter- 
pretation of cl. (b} of the Explanation to 
Section 125 (1) of the Code. CL (b) of Ex- 
planation to Section 125 (1) has made a 
distinct departure from the earlier Code 
in that it has widened the definition of 
wife. Under cl. (b). the wife continues to 
be a wife within the meaning of the pro- 
visions of the Code even though she has 
been divorced by her husband or has 


*Criminal Misc. Case No. 822 of 1978, D/- 
20-10-1978 (All). 
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otherwise obtained a divorce and has not 
remarried. (Paras 5 and 17} ° 

Under the 1939 Act when the marriage 
is dissolved by the Court at the instance 
of the wife, the only result that follows 
is that-the wife stands divorced from the 
husband by operation of law and no other 
relief can be granted by the Court under 
the 1939 Act after a decree for dissolu- 
tion is passed. It follows, therefore, that 
the divorce resulting from the aforesaid 
dissolution of the marriage is also a legal 
divorce under the Mahomedan law by 
virtue of the statute (1939 Act). 

{Para 17) 

Under the Mahomedan law there are 
three distinct modes in which a Muslim 
marriage can be dissolved and the relation- 
ship of the husband and the wife ter- 
minated so as to result in an irrevocable 
divorce. 

(1) Where the husband unilaterally 
gives a divorce according to any of the 
forms approved by the Mahomedan law, 
viz., Talaq ahsan. or Talak hasan and 
lastly Talak-ul-bidaat or talak-i-badai. ` 

(2) By an agreement between the hus- 
band and the wife whereby a wife ob- 
tains divorce by relinquishing either her | 
entire or part of the dower. This mode 
of divorce is called ‘khula’ or Mubarat. 
This form of divorce is initiated by the 
wife and comes into existence if the hus- 
band gives consent to the agreement and 
releases her from the marriage tie. Where, 
however, both parties agree and desire a 
separation resulting in a divorce, it is 
called mubarat. The gist of these modes 
is that it comes into existence with the 
censent of beth the parties particularly 
the husband because without his consent 
this mode of divorce would be incapable 
of being enforced. A divorce may also 
come into existence by virtue of an agree- 
ment either before or after the marriage 
by which it is provided that the wife 
should be at liberty to divorce herself in 
specified. contingencies which are of a 
reasonable nature and which again are 
agreed to by the husband. In such a case 
the wife can repudiate herself in the ex- 
ercise of the power and the divorce would 
be deemed to have been pronounced by 
the husband. This mode of divorce is 
called ‘Tawfeez. 

(3) By obtaining a decree from a civil 
Court for dissolution of marriage under 
Section 2 of the Act of 1939 which also 
amounts to a divorce (under the law) ob- 
tained by the wife. For the purpose of 
maintenance, this mode is governed not . 


1244 S.C, 


by cl. (b) but by cl. (c) of sub-s. (3) of 

‘Section 127 of the Code; whereas the 
divorce ‘given under modes (1) and (2) 
would be covered by cl. (b) of sub-s, (3) 
of Section 127. 


These are the three distinct modes in 
which a dissolution of marriage can be 
brought about. It is, therefore, manifest 
that cl. (b) of Explanation to S. 125 (1) 
envisages all the three modes, whether a 
wife is divorced unilaterally by the hus- 
band or where she obtains divorce under 
modes numbers 2 and 3, she continues to 
be a wife for the purpose of getting main- 
tenance under S. 125 of the Code. This 
ease is squarely covered by cl. (b) of the 
Explanation to S. 125 (1) of the Code as 
a result of which the appellant wife in the 
eye of law continues to be the wife of 
the respondent, despite the decree for dis- 
solution of ‘marriage. The Magistrate 
was, therefore, fully justified in granting 
maintenance to the. appellant. The High 
Court, therefore, erred in quashing the 
order of the Magistrate. Criminal Misc. 
Case No. 822 of 1978 D/- 20-10-1978 (All), 
Reversed. (Paras 21, 22, 25) 

(Per Koshal, J. concurring) 

' The narrow interpretation placed by 
the High Court on cl. (b) of Explanation 
to 5. 125 (1) cannot be accepted. Divorce 
by the act of the husband is, broadly 
speaking, not recognised by any system 
of law except that applicable to Muslims 
(barring variations of personal law by 
custom). Members of the other main com- 
munities inhabiting India, i. e., Hindus, 
Sikhs. Buddhists, Jains, Christians, etc., 
have perforce to go to Courts in order to 
obtain divorce. If cl. (b) was intended to 
embrace only cases of divorce brought 
about by the act of the husband, its ap- 
plicability would be limited, by and 
large, only to Muslims, which per se ap- 
pears to be an absurd proposition. 

(Para 31) 
Cases Referred: Chronological Paras 
AIR 1970 SC 446: (1970) 1 SCR 565: 1970 

Cri LJ 522 7. 8 
AIR 1965 Pat 442:1965 -(2) Cri 

530 7, 8 


AIR 1963 All 355:1963 (2) Cri LJ 
117 7. 8 
1962 (2) Cri LJ 528 (Cal) 7, 8 


(1958) 2 All ER 633: (1958) 3 WLR ase 
Deacock v. Deacock 
AIR 1956 Hyd 14: 1956 Cri LJ 47 a 
AIR 1947 Mad 461: 48 Cri LJ 382 13 
AIR 1930 Bom 178: 31 Cri LJ 1110 12 
` (1909) 10 Cri LJ 502:20 Mad LJ 12 13 
(1883) TLR 5 All 226 15 
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Mr. Jagdish Kumar Agarwal Advocate, 
for Appellant. 

FAZAL ALI, J. (for himself and Vara- 
darajan, J.) :— This appeal by special leave 
is directed against a judgment dated 
October 20, 1978 of the Allahabad High 
Court (Lucknow Bench) by which a revi- 
sion filed by the respondent for setting 
aside an order of maintenance passed by 
the trial Magistrate was accepted and the 
said order was quashed. 


2. . The facts of the appeal lie within 
a narrow compass but the case involves a 
substantial question of law. Unfortunate- 
ly, as the respondent did not appear des- 
Pite service, we had to rely mainly on the 
arguments of the learned counsel for the 
appellant and had also to consider various 
aspects that could be stressed by the res- 
pondent if he had appeared. The appel- 
lant, Mst. Zohara Khatoon, was a legally 
married wife of Mohd. Ibrahim. As Mond. 
Ibrahim soon after the marriage wilfully 
neglected her she filed an application be- 
fore the trial Magistrate on September 17, 
1974 under Section 125 of the Code of 
Criminal Procedure 1973 (hereinafter 
referred to as the ‘1973 Code’) in order to 
fix maintenance for her and her minor 
son. The Special Judicial Magistrate, 
Barabanki (U. P.), after hearing the par- 
ties, allowed the application by his order 
dated December 29, 1976 and fixed the 
maintenance at Rs. 100/- (Rupees one 
hundred) per month both for the wife 
and the child. The Magistrate also ac- 
cepted the allegation of the appellant that 
she had been neglected by the husband 
without reasonable or probable cause. The 
order of the Magistrate was upheld by 
the Sessions Judge in revision. 

3. Before the Magistrate, the respon- 
dent-husband had taken the defence that 
as the appellant had brought a suit for 
dissolution of marriage on the ground of 
eruelty and wilful neglect which was de- 
creed by the civil Court on 15-1-1973 and 
she was living separately, she ceased to 
be the wife of the respondent and was, 
therefore, not entitled to maintenance 
under S. 125 or S. 127 of the 1973 Code. 
Ultimately, the husband moved the High 
Court under S. 482 of the 1973 Code for 
quashing the order of the Magistrate as 
it was vitiated by an error of law. 

4. In the High Court the argument of 
the appellant was that in view of cl. (b) 
of the Explanation to S. 125 (1) of the’ 
1973 Code, she continued to be the wife 
despite obtaining a decree for dissolution 
af marriage and thus her right to main- 


1981 : 
tenance would not ‘be affected by the_de- 
cree passed by the civil Court. The High 
Court after hearing-the parties was of the 
view that clause (b) of the Explanation 
referred to above would apply only if the 
divorce proceeded from the husband, that 
is to say, the said clause would not apply 
unless the divorce was given unilaterally 
by the husband or was obtained by ‘the 
wife from the husband. In other words, 
the High Court thought that as, in the 
instant case, the dissolution of marriage 
was brought about by the wife under the 
Dissolution of Muslim Marriages Act, 
1939 (hereinafter referred to as the ‘1939 
Act’) the decree under the said Act did 
not amount to a divorce by the husband 
because the marriage was dissolved by 
operation of law only. Hence cl. (b) of the 
Explanation to S. 125 (1) had no applica- 
tion and the appellant was not entitled to 
any maintenance under S. 125 of the 
1973 Code, so far as she was concerned. 
The High Court, however, maintained the 
order of the Magistrate so far as the minor 
son was concerned and fixed his mainten- 
ance at Rs. 40/- per month. 


5. The learned counsel for the appel- 
lant submitted before us that the view 
taken by the High Court is legally er- 
roneous and is based on a wrong inter- 
pretation of clause (b) of the Explanation 
to S. 125 (1) of the 1973 Code. After. hav- 
ing gohe through the various provisions 
of the 1973 Code, particularly Ss. 125 and 
127 we are satisfied that the contentions 
‘raised by the counsel for the appellant 
are well founded and must prevail. 


6. In order to decide the issue in 
` question it may be necessary to give -a 
brief survey of the corresponding pro- 
. visions of the Code of Criminal Pro- 
` cedure, 1898 (hereinafter referred to as 
the ‘1898 Code’) to show the nature and 
ambit of the provisions relating to the 
award of maintenance. Sections 488 and 
489 were the corresponding provisions of 
the 1898 Code which were couched almost 
. in the same language as Ss. 125 and 127 
of the 1973 Code minus ‘some important 


additions that have been made under the 


‘1973 Code. The relevant portion of Sec- 
tion 488 of the 1898 Code may be 
. tracted thus:— 


“If any person having sufficient means 
neglects or refuses to maintain his wife 
or his legitimate or illegitimate child un- 
able to maintain. itself, the District 
Magistrate, a Presidency Magistrate, a 
Sub-Divisional Magistrate or a Magistrate 
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of the first class may, upon proof of such 


neglect or refusal, order such person to 


make a monthly allowance for the ‘main- 
tenance of his wife or such child, at such 
monthly rate, not exceeding (five hundred 
rupees) in the whole, as such Magistrate 
thinks fit, and to pay the same to such 
person as ‘the Magistrate from time to time 
directs.” 

7. It is not necessary to refer to the 
other provisions of S. 488 of the said 
Code’ as the same are not germane for the 
purpose of deciding this'appeal. It may, 


‘however, be noted that a provision like 
` clause (b) of the Explanation to S. 125 (1) 


of the 1973 Code was conspicuously - ab- 


_ sent from S. 488 and has been added by ` 


the 1973 Code. We shall deal with the .. 
legal effect of this provision a little later. 
A perusal of S. 488 would clearly reveal 
that it carves out an independent sphere 


‘of its own and is a general law providing 


a summary machinery for determining ' 
the maintenance to be awarded by the 
Magistrate under the circumstances men- 
tioned in the section. The provisions may 
not be inconsistent with other parallel 
Acts in so far as maintenance is concern- . 
ed, but the section undoubtedly excludes . 
to some extent the application of any 
other Act. At the same time, it cannot be 
said that the personal law of the parties 
is completely excluded for all purposes. 
For instance, where the validity of a 
marriage or ‘mode. of divorce or cessation 
of marriage under the personal law of a 
party is concerned that would have to be 
determined according to the said personal 
law. Thus, the exclusion by S. 488 ex- 
tends only to the quantum of the main- 
tenance and the circumstances under 
which it could be granted. The scope of 
S. 488 of 1898 Code was considered by this 
Court in Nanak Chand v. Shri Chandra 
Kishore Agarwal, (1970).1 SCR 565: (AIR 
1970 SC 446) where the following observa- 
tions were made:— 
“We are unable to see any inconsistency 
between the Maintenance Act and S. 488, - 
Cr. P. Cu... The law was ‘substantially 
similar -before and nobody ever suggested 
that Hindu Law, as in force immediately 
before the commencement of this Act, -in- 
sofar as it dealt with the maintenance of 
children, was in any way inconsistent with 
S. 488, Cr. P. C. The scope of the two 
laws is different. Section 488 provides a 


“summary remedy and is applicable to all 
- persons belonging to all religions 


and 
has no relationship with the personal iaw 
of the parties. Recently the question came 
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before the Allahabad High Court in Ram 
Singh v. State.(AIR 1963 All 355) before 
the Calcutta High Court in Mahabir Agar- 
walla v. Gita Roy ((1962) 2 Cr LJ 528 (Cal)) 
and before the Patna High Court in Nalini 
Ranjan v. Kiran Rani (AIR 1965 Pat 442). 
The three High Courts have, in our view, 
correctly come to the conclusion that 
S. 4 (b) of the Maintenance Act does not 
repeal or affect in any manner the provi- 
sions contained in S. 488, Cr. P. C.” 


8. It would be seen that this Court 
approved of the decisions in the cases of 
Ram Singh, Mahabir Agarwalla and 
Nalini Ranjan mentioned in the observa- 
tions extracted above. In order to under- 
stand the proper scope of S. 488 of the 
1898 Code which is almost the same as 
that of S. 125 of the 1973 Code, it may be 
necessary to examine the decisions which 
were referred to. with approval by this 
Court in Nanak Chand’s case (AIR ‘1970 
SC 446) (supra). In Ram Singh v. State 
(AIR 1963 All 355), Kailash Prasad, J. ob- 
served as follows :— 


“There is nothing in the Hindu Ad- 
options and Maintenance Act to suggest 
expressly or by necessary implication that 
the Act is intended to be a substitute for 
the provisions of S. 488, Cr. P. C. In 
fact the provisions of Sec. 18 of the Act 
cannot be a substitute for S. 488, Cr. P. C. 
The latter provision is general and is ap-~ 
plicable to a wife, irrespective of her 
religion, but the former is applicable to 
the case of Hindus only. It could not, 
therefore, be intended to be a substitute 
for S. 488, Cr. P. C.” 


To the same effect is the decision of the 
Patna High Court. in Nalini Ranjan 
Chakravarty v. Smt. Kiran Rani Chakra- 
varty, AIR 1965 Pat 442 where the fol- 
lowing observations were made :— 


“Before the enactment of 1956 Act, it 
was well settled thatthe right conferred 
by Sec. 488, Cr. P. C. was independent of 
the personal law of the parties. The 
Tight of maintenance under S. 488 was 
irrespective of the nationality or creed 
of the parties, the only condition prece- 
dent to the possession of that right being 
in the case of'a wife the acceptance of the 
conjugal relation. Further, S. 488 pro- 
vided for only a speedy remedy and a 
summary procedure before a Magistrale 
against starvation of a deserted wife or 
child. This section did not cover the civil 
liability of a husband or a father under 
his personal law to maintain his wife and 
children.” 
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9.- The Calcutta High Court also took 
the same view in Mahabir Agarwalla v. 
Gita Roy (1962) 2 Cri LJ 528 where the 
following observations were made:— 


“An alternative but not inconsistent 
summary remedy was provided by Sec- 
tion 488 of the Code of Criminal Procedure 
not only to the Hindu wife but generally 
to wives irrespective of religion for re- 
covery of maintenance from the husband. 
The two remedies were, however, not co- 
extensive.” 

10. Thus, on a consideration of the 
authorities mentioned above, it is clear 
that the 1898 Code by virtue of S. 488 
provided a summary remedy for awarding 
maintenance to neglected wives irrespec- 
tive of caste, creed, community or re- 
ligion to which they belonged. It was in 
this context that the Courts referred to 
above considered the effect of Hindu Ad- 
options and Maintenance Act and other 
similar Acts. 

11. This, however, does not conclude 
the controversy. The important question 
still remains: Was the Magistrate com- 
petent to award maintenance if under the 
personal law of the Mahomedans the wife 
had been validly divorced and had com- 
pleted the period of Iddat? In fact, Sec- 
tion 489 of the 1898 Code. as amended by 
the 1955 Amending Act, had empowered 
the Magistrate to make any alteration in 
the payment of the maintenance on proof 
of a change in the circumstances. Similar- 
ly, Section 489 (2), which is extracted 
below, provided that the Magistrate could 
cancel the maintenance in consequence 


- of a decision of any competent court: 


"(2) Where it appears to the Magistrate 

that, in consequence of any decision of a 
competent Civil Court, any order made 
under Section 488 should be cancelled or 
varied, he shall cancel the order or, as 
the case may be, vary the same accord- 
ingly.” 
Thus, considering the scheme of Ss. 488 
and 489 it was generally accepted as good 
law by all the High Courts that where a 
woman governed by the Mahomedan law 
was awarded maintenance, the same would 
cease from the date of divorce given by 
the husband and the completion of the 
period of Iddat. That this is the Mahome- 
dan law on the subject admits of no doubt 
and has not been controverted before us. 
We would, however, refer to a few deci- 
sions on this point to support our point 
of view. i 

12. In In re Shekhanmian AIR 1930 
Bom 178 while defining the consequences 
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of a divorce and its impact on S. 488 of 
the 1898 Code a Division Bench of the 
Bombay High Court observed thus:— 


“A talak when it becomes irrevocable 
puts an end to conjugal relationship which 
had subsisted between the parties, and 
the divorced wife would not be entitled 
to claim maintenance from her husband 
beyond the period of iddat from the date 
- of such irrevocable divorce. S. 488 Cri- 
minal P. C. has in no manner abrogated 
this part of the personal law of the par- 
ties. The existence of conjugal relations 
in the case of Mahomedans has to be 
determined by reference to the provisions 
of the Mahomedan Law and not. by con- 
siderations of equity and good conscience 
as understood in any other system of 
law.” F 


13. To the same effect is the decision 
of the Madras High Court in Syed Said 
v. Meeram Bee 20 Mad LJ 12: ( (1909) 10 
Cri LJ 502) where a Division Bench ob- 
served thus: 

“A Magistrate, however, 
summary powers conferred on him by 
Section 488, Code of Criminal Procedure, 
can make or enforce an order to that ef- 
fect only if the relationship of husband 
and wife exists between the two; but in 
order to determine this. and only to that 
extent, we must ascertain the effect in 
Mahomedan law of an irreversible divorce 
on conjugal relations.” i 


It was further held in that case that a 

. divorce becomes irrevocable after the wife 
has observed the period of iddat which is 
usually three months or if she was pre- 
gnant, the date of delivery so that she 
may be free to marry again. This view 
was reiterated by the Madras High Court 
in a later decision in In re Mohamed 
Rahimullah AIR 1947 Mad 461 | where 
Yahya Ali, J. observed thus:— 


“The foundation upon which Ss. 488 
and 489, Criminal P. C. rest, so far as 
granting of maintenance by the husband 
to the wife is concerned, is that the rela- 
tionship of husband and wife subsists be- 
tween them. When that relationship is 
lawfully dissolved and there is no marital 
tie either in reason or upon ‘any canon 


of justice or even upon the language of - 


Ss. 488 and 489 how can the husband be 
directed to continue: to maintain his 
divorced wife?” ; i : 

14. The Hyderabad High Court also 
took the same view in Rahimunnissa v. 


Mohd. Ismail AIR:1956 Hyd 14 and after 
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considering the entire law on the subject 
Bilgrami, J. observed thus:— 

“All these grounds can be sufficient or 
valid for refusal of maintenance to a wife 
with whom the tie of marriage subsists, 
but when this tie is dissolved, all these 
defences cannot be set up and the right 
of -the wife to maintenance during the 
“Iddat” period is absolute under the 
Mahomedan law; the only obligation 
which binds a wife during this period 
is that she should not remarry.” 

15. In a very early case of the Allaha- 
bad High Court — Din Mahommad’s case 
(1883) ILR 5 All 226 — Mahmood, J. 
pointed out that while the enactment re- 
garding maintenance was of a general 
nature being applicable to Mahomedans 
as also to Hindus, Buddhists. and other 
communities yet the legislature never in- 
tended to restrict the Mahomedan law of 
Divorce. The Judge, further held ‘hat 
the right to maintenance came to an end 
when the corjugal relationship between 
the husband and the wife ceased to ‘exist. 
In this connection, Mahmood, J. obsérved 
as follows: 

“The enactment under which that order 
was made does not relate more especially 
to Muhamadaens than to Hindus, Bud- 
dhists, Indo-Britons, Europeans, or any 
cther branch of the general community, 
and the Legislature could never have m- 
tended by it to interfere with or restrict 
the Muhamadan law of divorce............06 
The whole of Chapter XLI, Criminal Pro- 
cedure Code, so far as it relates to the 
maintenance of wives, contemplates the 
existence of the conjugal relation as a con- 
dition precedent to an order of mainten- 
ance and, on general principles, it follows 
that as soon as the conjugal relation 
ceases, the order of mainténance must 
also cease to have any enforceable effect. 
When and im what manner.a cessation of 
the conjugal relation takes place, is a 
question which, ex necessitate rei, must 
be determined according to the personal 
law to which the parties concerned are 
subject The right to maintenance’ 
conferred by S. .536 of the Criminal Pro- 
cedure Code is a statutory right, which 
the Legislature has framed irrespective of 
the nationality or creed of the parties, the 
only conditicn precedent to the possession 
of that right, in the case of a wife, being 
the existence of the conjugal relation.” 

16. Thus, a review of the decisions 
referred to above clearly reveals that 
although a Mahomedan wife had a right 
to be awarded maintenance by the Magis-. 
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- trate TEN S. 488 of the Code, the said 
right ceased to exist if she was divorced 
by her husband and had observed the 
period of iddat. This was the undoubted 
position of law under the 1898 Code as 
amended by the 1955 Amending Act. 


167A. The serious question to be deter- 
mined in this appeal is as to how far the 
1973 Code has made a distinct departure 
from the previous Code and changed the 
legal position oft a woman after divorce. 
Section 125 of the 1973 Code is couched 
almost in the same language as S. 488° of 
the earlier Code with the important excep- 
tion that an Explanation has been added 
after sub-section (1) of S. 125 which runs 
thus: . 


“Explanation— For the 
this Chapter,— 


(a) “minor” means a person who, under 
the provisions of the Indian Majority Act, 
1875 is. deemed not to have attained his 
majority; 


(b) “wife” includes a woman who has 
been divorced by, or has obtained a 
divorce from her husband. and has . not 


purposes of 


remarried.” l i 
(Emphasis supplied) 


. 17. We are however not concerned 
with clause (a) of the Explanation. Cl. (b) 
has made a distinct departure from the 
earlier Code in that it has widened the 
Gefinition of wife and, to some extent, 
overruled the personal law of the parties 
so far as the proceedings for maintenance 
under Section 125 are concerned. Under 
elause (b), the wife continues to be a wife 
within the meaning of the provisions of 
the Code even though she has been divorc- 
ed by her husband or has otherwise ob- 
tained a divorce and has not remarried. 
The decision in this case turns upon the 
interpretation of clause (b). The High 
Court has construed the words ‘who has 
. been divorced or has obtained a divorce 

_from her husband as signifying that in 


“both cases the divorce must proceed from 


the husband and should be the act of the 
husband and not that of the wife. In tak- 
ing this view, the High Court obviously 
seems to have been guided by the’ con- 
sideration that a dissolution of marriage 
brought about at the instance of the wife 
‘under the 1939 Act does not amount to a 
divorce by the husband under the. Maho- 


medan law and hence the second limb of. 


clause. (ob) also does not apply. Although 
there may be some substance in the view 
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taken by the High Court yet what it over- 
looked was whereas a dissolution of mar- 
riage under the Hindu Marriage Act may 
not necessarily end in a divorce but other 
consequences such as declaration that the 
marriage was a nullity, a decree for judi- 
cial separation, ete. but under the 1939 
Act when the marriage is dissolved by 
the Court at the instance of the wife the 
only result that follows is that the wife 
stands divorced from the ‘husband by 
operation of law and no other relief can 
be granted by the Court under the 1939 
Act after a decree for dissolution is pass- 
ed. It follows, therefore, that the divorce 
resulting from the aforesaid dissolution of 
the marriage is also a legal divorce under 
the Mahomedan law by virtue of the 
Statute (1939 Act). That this is so would 
be manifest from the circumstances which 
we shall mention hereafter. 

18. There can be.no doubt that under 
the Mahomedan law the commonest 
form of divorce is'a unilateral declaration 
of pronouncement of divorce of the wife 
by the husband according to the various 
forms recognised by the law. A divorce 
given unilaterally by the husband is 
especially peculiar to Mahomedan law. In. 
no other law has the. husband got a uni- 
lateral right to divorce his wife. by a 
simple, declaration because other laws, 
viz., the Hindu law or the Parsi Marriage 


and Divorce Act, 1936, contemplate only 


certain 
the 


a dissolution of marriage on 
grounds brought about by one of 
spouses in a Court of law. ` 

19. Before the enactment of the Act 
of 1939 a wornan under pure Mahomedan 
law had no right to get a decree. for 
divorce from the husband if he refused to 
divorce her. This was undoubtedly the 
fundamental concept of divorce as laid 
down by the Mahomedan law. As, how- 
ever, some of the Muslim .Jurists and 
Theologists were of the view. that where 
a husband becomes-impotent or disappears 
for a large number of years or treats his 
wife with great cruelty, the wife should 
have some right to approach the Qazi for 
dissolving the marriage. Relying on these 
authorities the legislature intervened, and 
passed the Dissolution of Muslim Mar- 
riages Act, 1939 under which the wife was 


- conferred a legal right to move thé civil | 


Court for a decree for dissolution of mar- 
riage on the grounds specified in S. 2 of 
the Act of 1939. This is spelt out from the 
Statement of Object and Reasons of the 
Act of 1939, the relevant portion of which 


“may be extracted thus:— 
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“There is no.provision in the Hanafi 
Code of Muslim Law enabling a married 
Muslim woman to obtain a decree from 
the Court dissolving her marriage in case 
the husband neglects to maintain - her, 


makes her life miserable by deserting or - 


persistently maltreating her or absconds 
leaving her unprovided for and under 
-certain other circumstances. The absence 
of such a provision has entailed unspeak- 
able misery’ to innumerable Muslim 
women in British India. The Hanafi 
Jurists, however, have clearly laid down 
that in cases in which the application of 
Hanafi Law causes hardship, it is permis- 
sible to apply the provisions of the 
“Maliki, Shafii or Hambali Law”. Acting 
cn this principle the Ulemas have issued 
fatwas to the effect that in cases enume- 
` rated in clause 3, Part A of this Bill (now 
see Sec. 2 of the Act), a married Mus- 
lim woman may obtain a decree dissolv- 
ing her marriage ...... As the Courts are 
sure to hesitate to apply the Maliki Law 


to the case of a Muslim woman, legisla-. 


tion recognizing and enforcing the above- 
mentioned principle is called for in order 
to relieve the sufferings of countless 
Muslim women.” 
One of the grounds was that a suit could 
be brought if the husband had neglected 
or failed to provide maintenance for the 
wife for a period of two years. 

20. After the Act of 1939, a wife thus 
had a statutory right to obtain divorce 
from the husband through the Court on 


proof of the grounds mentioned in the. 


Act. The Act provided for the wife an in- 


dependent remedy which could be resort- 


ed to by her without being subjected to 
a pronouncement of divorce by the bus- 
band. It is, therefore, in the background 
of this Act that the words ‘has obtained 
a divorce from her husband’ in cl. (b) of 
the Explanation have to be construed. 
Thus the High Court in considering the 
effect of these words seems to have over- 
looked the dominant object of the statu- 
tory remedy that was made available to 
the wife under the Act of 1939 by which 
the wife could get a decree for dissolution 
of marriage on the grounds mentioned in 
the 1939 Act by petitioning the civil 
Court without any overt act on the part 
of the husband in divorcing her. The High 
, Court also failed to consider the legal 
consequences flowing from the decree 
passed by the court dissolving the mar- 
tiage, viz, a legal divorce under ` the 
Mahomedan law., 
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- 21. In these circumstances we are 
therefore, satisfied that the interpretation 
put by the High Court on the second limb 
of clause (b) is not correct. This seems 
to be borne out from the provisions of 
Mahomedan law itself. It would appear 
that under the Mahomedan law there are 
three distinct. modes in whicha Muslim 
marriage can be dissolved and the rela- 
tionship of the husband and the wife ter- 
minated so as to result in an irrevocable 
divorce. i i 


(1) Where the husband unilaterally 
gives a divorce according to any of the 
forms approved by the Mahomedan law. 
viz., Talaq ahsan, which consists of a 
single pronouncement of divorce during 
tuhr (period between menstruations) fol- 
lowed by abstinence from sexual inter- 
course for the period of iddat; or Talak 
hasan which consists of three pronounce-| 
ments made during the successive tuhrs, 
no intercourse taking place between three 
tuhrs; and lastly Talak-ul-bidaat or talak- 
i-badai which consists of three pronounce- 
ments made. during a single tuhr either in 
one sentence or in three sentences signify- 
ing a clear intention to divorce the wife, 
for instance, the husband saying ‘I divorce 
thee irrevocably’ or ‘I divorce thee, I 
divorce thee, I divorce thee’. The third 
form referred to above is however not 
recognised by the shiah law. In the instant 
case, we are concerned with the appel- 
lant who appears to be a Sunni and gov- 
erned by the Hanafi law (vide Mulla’s 
Principles of Mahomedan Law, Sec. 311, 
p. 297). 


A divorce or talaq may be given orally 
or in writing and it becomes irrevocable 
if the period of iddat is observed though 
it is not necessary that the woman divorc- 
ed should come to know of the fact that 
she has been divorced by her husband. 


(2) By an agreement between the hus- 
band and the wife whereby a wife obtains 
divorce by relinquishing either her entire 
or part of the dower. This mode of divorce 
is called ‘khula’ or Mubarat. This form 
of divorce is initiated by the wife and 
comes into existence if the husband gives 
consent to the agreement and releases her 
from the marriage tie. Where, however, 
both parties agree and desire a separation |. 
resulting in a divorce, it is called muba- 
rat. The gist of these modes is that it 
comes into existence with the consent of 
both the parties particularly the husband/ 
because without: his consent’ this mode of 
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divorce would .be incapable of being en- 
forced. A divorce may also come into ex- 
istence by virtue of an agreement either 
before or after the marriage by which it 
jis provided that the wife should. be at 
liberty to divorce herself in specified con- 
tingencies which are of a reasonable 
nature and which again. are agreed to by 
the husband. In such a.case the wife can 
{repudiate herself in the exercise of . the 
power and the divorce would be deemed 
to have been pronounced by the husband. 
This mode of divorce is called ‘Tawfeez’ 
(vide Mulla’s Mahomedan Law, Sec. 314, 
p. 300). g 


(3) By eens a decree from.‘ a , civil 
Court for dissolution of marriage under 
S..2 of the Act of 1939 which also amounts 
to a divorce (under the law) obtained by 
the wife. For the purpose of maintenance, 
this moce is governed- not by. clause (b) 
but by. clause (c) of sub-section: (3) of 
iS. 127 of the 1973 Code; whereas . the 
divorce. given under modes (I)'and (2) 
would ba covered by: ‘clause ey of sub- 
section (3) of S. 127. 


22. These-are the three distinct modes 
in which a dissolution of marriage can be 


brought about. It is, therefore; manifest. 


that clause (b} of Explanation to S. 125 
(1) envisages all the three modes, whether 
a wife is divorced unilaterally by the 

‘husband or where she obtains divorce 
under ‘modes numbers 2 and 3, she, con- 
tinues tc be a wife for the purpose. ‘ot 
getting maintenance under S. .125. of the 
1973 Code. In these circumstances: the 
High Court was not at all justified in tak- 
ing the two. separate clauses ‘who has 
been divorced’ and ‘has obtained a divorce 
from her husband’ conjunctively so as to 
indicate a divorce proceeding. from the 
husband and the husband alone and in not 
treating a dissolution of marriage under 
the 1939 Act as a legal divorce. We might 
like te mention here that. the 1973 Code 
has by extending the definition of wife, 
not-excluded the various modes- of 
divorce but has merely abrogated that 
part of the Mahomedan law under which 
the wife ceased ta get maintenance if the 
conjugal relationship of- the husband and 
wife came to am end. Neverthsless, the 
personal law is applied fully and kept 
alive by clause. (b). af sub-section (3) ‘of 
S. 127 which may be extracted thus: 

“(b) the woman has been divorced by 
her husband and that she has received, 
whether before or after the date of the 
said order, the whole of the sum which, 
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under any. customary or. personal law ap- 
plicable to the parties, was payable on 
such divorce, _cancel such order;— 

fi) in the case where such sum was. paid. 
before such order, from the date on which 
such order was made, 

{ii) in any other case, from the date of 
expiry of the period, if any, for which 
maintenance has been actually paid by 
the husband to the woman.” : 

This clause refers to Mode No. 1, that is 
to say, where the husband unilaterally 
divorces’ his wife. For the application © of 
clause (b), two conditions are necessary— 

(1) that an application for cancellation 
of the maintenance is made by the hus- 
band ‘under S. 127 (2), and 


(2) that after the wife has been divorc- 
ed by. the. husband she has received 
whole of the sum which under any tus- 
temary or personal law applicable to the ; 
parties was payable on divorce, 


‘In other words, under the Mahomedan 
law the husband could still get the main- 
tenance cancelled after divorcing his 
wife ‘according to personal law if he paid 
the entire dower specified at the time of 
marriage. 


23. We would, paces like to point 
out one. peculiar. aspect. of the provisions 
of S. 127. While clause (b) of sub-sec. (3) 
of S. 127 does provide for cancellation of 
the maintenance on payment of. dower if 
a-woman has been: divorced, the 
clause. does not contemplate cancellation 
of. maintenance where a.woman. obtains 
divorce -from her husband through a. civil 
Court under the provisions 


of sub-section (3) of S. 127, which is ex- 
tracted- below, clearly provides that where 
a woman obtains a divorce from her 
husband the emount of maintenance can- 

not ‘be cancelled until she voluntarily re- | 
linquishes or surrenders her rights to the 


| Same:— 


“the waman has obtained a divorce from 
her husband and that she had voluntarily 
surrendered her rights to maintenance 
after her divcrce,: cancel the order’ from 
the date threat ms 


Thus, a lear distinction has been made 
between dissolution of marriage brought: 
about: by the husband in exercising his 
unilateral right to. divorce and the act of | 
the wife in obtaining a decree for the dis- 
solution cf marriage from a civil Court’ 
under the Act of 193% 


the ` 


said. ~ 


of the ` 
- Act. of 1939. In: this: connection clause (c) 
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24, We might further add that our 
conclusion that the second limb of el. (b) 
of the Explanation to S. 125 applies also 
to a situation, where a dissolution of 
marriage resulting in a decree for divorce 
is brought about by the Act and at thein- 
stance of the wife, is fortified and rein- 
forced by the langauge of cl. (c) of sub- 
section (3) of S. 127 under which main- 
tenance cannot be cancelled on the appli- 
cation of the husband unless the wife 
voluntarily surrenders her rights to main- 
tenance or relinquishes the same and not 
otherwise. Thus, the two limbs of cl. (b) 
of the Explanation to S. 125 (1) kave 
separate and different legal incidents — 
one is reflected in cl. (b) of sub-s. (3) of 
S. 127 and the other in clause (c) of sub- 
section (3) of S. 127. 

25. In view of the reasons given and 
the circumstances discussed by us, ic is 
manifest that in the instant case S. 127 
_ does not apply at all because the huskand 
has not given any application for canzel- 
lation of the maintenance on the grounds 
enshrined in S. 127 (3) (b) of the 1973 
Code but this case is squarely covered by 
clause (b) of the Explanation to S. 12 (1j 
of thé 1973 Code as a result of which the 
appellant in the eye of law continues t be 
the wife of the respondent, despite the 
decree for dissolution of marriage. The 
Magistrate was, therefore, fully justifiec 
in granting maintenance to the appellant. 
The High Court, therefore, erred in quash- 
ing the order of the Magistrate. We, thare- 
fore, allow this appeal, set aside the order 
of the High Court and restore that of the 


Magistrate granting maintenance of a 
consolidated amount of Rs. 100/- per 
month for the appellant and her minor 


child. It would be open to the appellant 
to apply to the Magistrate for a warrant 
to realise the arrears of maintenance. if 
any. 

KOSHAL, J.:— 26. I have had the ad- 
vantage of perusing the judgment pre- 
pared by my learned brother Fazal Ali, 
J., with whom I find myself in genera’ 
agreement. However, as I would like ta 
highlight a particular aspect of the 
matter, I am appending a short note oë 
my own. 

27. Sub-section (1) of S. 125 of the 
Code of Criminal Procedure (hereinafter 
referred to as the Code) confers m € 
Magistrate of the First Class the juris- 
diction, inter alia, to order maintenence 
to be paid by a husband to his wife or his 
minor or destitute children. The case pro- 
pounded by the wife in the present pro- 
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ceedings is that in spite of the decree of 
dissolution of marriage passed in her 
favour by a Civil Court on the 15th Janu- 
ary, 1973, she continues to be the wife of 
the respondent for the purposes of the 
said sub-section (1) by reason of the. de- 
finition of the term “wife” contained in 
clause (b) of the Explanation appended to 
that sub-section. That clause runs thus: 

“Explanation:— For the purposes of 
this chapter,— 


“(a) 

tb) “wife” includes a woman who has 
been divorced by, or has obtained a 
divorce’ from, her husband and has not 
remarried.” 


The claim of the wife has been turned 
down by the High Court on the ground 
that this clause is inapplicable to her 
case inasmuch as— 

(i) the appellant has obtained only a 
decree of dissolution of marriage and not 
a divorce, and 


eet enone ceneetere cereestee 


(ii) the expression “from the husband” 
as used in the clause extracted above en- 
visages divorce by voluntary action of the 
husband which is missing in this case, the 
dissolution of marriage having been ob- 
tained from the court and, therefore, not 
from the husband. 


28. The word ‘divorce’ is not defined 
in the Code and may legitimately be re- 
garded as having been used in cl. (b) above 
extracted in the dictionary sense. Webs- 
ter’s Third New International Dictionary 
states it to mean, amongst other things,— 

“(a) legal dissolution in whole or in 
part of a marriage relation usually by a 
Court or other body having competent 
authority; 

“(b) an absolute dissolution of a valid 
marriage made by decree of Court for 
lawful cause arising after the marriage 
(distinguished from annulment); 

“(c) a formal separation of man and 
wife by the act of one party or by con- 
sent according to established custom.” 


As ordinarily understood, therefore, 
divorce is nothing more nor less than an- 
other name for dissolution of marriage, 
whether the same results from act of par- 
ties or is a consequence of proceedings at 
law, and it would, in our opinion, be 
wrong to regard the two terms as not 
being synonymous with each other, un- 
less the legislature makes a direction to 
the contrary. We need hardly ‘point out 


that S. 125 of the Code contains no such 
direction, 


1252 S.C, 


29. Deacock v. Deacock, (1958) 2 All 
ER 633 supports the view just .expressed. 
In that case the English Court of Appeal 
was called upon to interpret Ss. 16 (1) 
and 19 (3) of the Matrimonial Causes Act, 
1950 which posed a similar problem. The 
relevant portions of those provisions are 
reproduced below: 

“16 (1). Any married person who alleges 
that reasonable grounds exist for suppos- 
ing that the other party to the marriage 
is dead may present a petition to the 
Court to have it presumed that the other 
_party is dead and to have the marriage 
dissolved, and the Court, if satisfied that 
such reasonable grounds exist, may make 
a decree of presumption of death and of 
dissolution of the marriage. 

“19 (3). On any decree for divorce or 
nullity of marriage, the Court may, if it 
thinks fit, by order direct the husband 
to pay to the wife. during their joint lives, 
such monthly or weekly sum for the 
maintenance and support of the wife as 
the Court may think reasonable......... 4 

An argument was raised that a decree 
for dissolution of marriage as envisaged 
in Section 15 (1) does not amount to a de- 
cree for divorce mentioned in S. 19 (3) 
and that, therefore, there was no jurisdic- 
tion in the Court to direct the husband to 
pay the wife any maintenance in pur- 
suance of the latter section. Hodson, L. J., 
with wham Morris. L. J, and Vaisey, J., 
fully agreed, repelled the argument thus? 

‘It is said (and I confess that this argu- 
ment does not produce very much impact 
on my mind) that there is a distinction 
between the words “dissolution of mar- 
riage”, and that, as Section 19 contains 
the word “divorce” and Section 16 does 
not, there is no statutory power to apply 
for maintenance at all in the case of pre- 
sumption of death............ In my view 
the word “dissolution” relates to the mar- 
riage bond itself, whereas the word 
“divorce” relates to the parties to the 
marriage bond; and it is apt to refer to 
“divorce” when speaking of parties and 
“dissolution” when speaking of the bond. 

‘As the decree in this case shows, what 
has been Jone, or what has been purport- 
ed to be done by the Court was to dissolve 
the marriage; and the word “dissolved” 
is used in this and in all other decrees, as 
it has been used for years: the word 

` “divorce” is not used.’ 

Thus according to the Court of Appeal 
the expressions “divorce” and “dissolu- 
tion” were really two facets of the same 
situation, i 
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30. The matter may be looked upon 
from another angle in so far as Sec. 125 
of the Code is concerned. According to its 
provisions a full-fledged wife is obviously 
entitled to maintenance. By reason of 
clause (b) above extracted, even a divorc- 
ed wife has that right provided that she 
has not re-married. Could then it be argu- 
ed with any plausibility that a wife who 
has been granted a decree of dissolution of 
marriage by a Civil Court but has not 
been divorced by a voluntary act of her 
husband was intended by the legislature 
not to be entitled to the benefit of cl. (b)? 
The answer must be an emphatic no and 
this answer follows from the terms of 
clause (b) itself. If that clause envisaged 
only divorze by voluntary action of the 
husband, the second limb of the clause 
which makes the definition of “wife” in- 
clusive of a woman who has ‘obtained a 
divorce frem ‘the husband’ would be ren- 
dered otiose. The word ‘obtained’ may 
well be used in the sense of ‘procured with 
effort’ and would certainly describe cor- 
rectly a situation where something is 
achieved by a person through his exertion 
in spite of opposition from others. Ac- 
cording to Webster, again, the word ‘ob- 
tain’ signifies: 

“(a) to gain or attain possession or dis- 
posal of, usually by some planned action 
or method, 

“(b) to bring about or call into being, 
ete.” 


If a person sues another person for the 
recovery cf property and the suit is re- 
sisted but ultimately decreed and the 
plaintiff recovers possession of the pro- 
perty from- the defendant he may pro- 
perly be dsscrided as having obtained the 
property from the defendant although 


this result has come about not because the 
defendant obliged the plaintiff but be- 
cause of the coercive process of the Court, 
Similarly information contained in a state- 
ment brought about by coercive methods 
used against a helpless person would 
still be information obtained from him 
even though he is not a willing party to 
the statement. 


31. There is another good reason why 
the narrow interpretation placed by the 
High Court on clause (b) above extracted 
cannot be accepted. Divorce by the act 
of the husband is, broadly speaking, not 
recognised by any system of law except 
that applicable to Muslims (barring varia- 
tions of personal law by custom). Mem- 
bers of the other main communities inha- 


. the order of the 


1981 
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biting India, i.e.. Hindus, Sikhs, Buddhists, 
Jains, Christians, etec., have perforce 


to go to Courts in order to obtain divorce. 
„If clause (b) was intended to, embrace 
only cases of divorce brought about by 
the act of the husband, its applicability 
|would be limited. by and large, only to 
Muslims, which per se appears to us to be 
an absurd proposition. 

32. For the reasons stated I would in- 
terpret the expression “a woman who has 
obtained a divorce from her husband” as 
including a wife who ‘has been granted. a 
decree of dissolution of marriage by the 
Court. That such is the case here is ad- 
mitted on all hands. In the result, there- 
fore, the appeal is accepted, the judg- 
ment of the High Court is set aside and 

learned Magistrate 
granting an amount of Rs. 100/- per month 
as maintenance to the appellant and her 
minor child is restored. l 

Appeal allowed, 


‘AIR 1981 SUPREME COURT 1253 
(From: Award of Addl. Labour Court, 

. ~ Delhi)* 
A. C. GUPTA AND D. A. DESAI, JJ. 
. Civil Appeal No. 364 of 1981, D/- 
21-4-1981. 


‘Mohan Lal, Appellant v. The Manage- 
ment of M/s. Bharat Electronics, Ltd., 


Respondent. 
(A) Constitution of India, Art. 136— 
Industrial Disputes Act (14 of 1947), 


Section 15 and Schedule I, Item 1 — 
Termination of service of workman — 
Termination not during probation 
Finding of . Labour Court to the con- 
trary — Gross error apparent on face 


of record — Supreme Court would 
interfere to avoid miscarriage of jus- 
tice. 


' The appellant was appointed by an 
order dated 8-12-1973 on probation for 
a period of six months. Subsequently 
the period was extended upto 8-9-1974. 
His service was terminated with effeet 
from 19-10-1974. The Labour Court in 
‘the industrial dispute held that service 
‘of the appellant was terminated during 
the extended period of probation for 
‘this unsatisfactory work. 


‘Industrial I. D. No. 62 of 
31-5-1980. 


{EX/EX/C293/81/MVJ 
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Held, that the appellant was not on 
‘probation during the period from 8-9- 
1974 to 19-10-1974. He was either tem- 
porary or permanent. Therefore the 
finding of the Labour Court was wrong. 
It was gross error apparent on face of 
record which if not interefered with, 
would result in miscarriage of justice. 

. . f i (Para 5) 

(B) Industrial Disputes Act (14 of 
1947), Sections 2 (oo) and 25-F — Re- 
_trenchment — Termination of service 
Case not covered by any ex- 
ception in Section 2 (00) — It amounts 
to retrenchment — Non-compliance of 
Sec, 25-F — Retrenchment is ab initio 
void, 

Niceties and semantics apart, ter- 
mination by the employer of the service 
of a workman for any reason whatso- 
ever would constitute retrenchment ex- 
cept in cases excepted in the section iť- 


self. The excepted or excluded cases 
are where termination is by way of 
‘punishment inflicted by way of disci- 


plinary action, voluntary retirement of 
the workman, retirement of the work- 
man on reaching the age of superannua- 
tion if the contract of employment be- 
tween the employer and the workman 
concerned contains a stipulation in that 
behalf, and termination of the service 
of a workman on the ground: of con-' 
tinued ill-health. (Para 7) 

In the instant case termination of 
service of the appellant does not fall 
within any of the exceptions or to be 
precise, excluded categories. Undoubted- 


ly therefore the termination would 
constitute retrenchment. It is well 
settled that where prerequisite for 


valid retrenchment as laid down in Sec- 
tion 25-F has not been complied with, 
retrenchment bringing about termina- 
tion of service is ab initio void. 

. (Para 9) 

(C) Industrial Disputes Act (14 of 
1947), Section 25-B (1) and (2) — Con- 
tinuous service — Scope of sub-sections 
(1) and (2) is different. (Words ‘and 
Phrases — Continuous service.) 

Before a workman can ‘complain of 
retrenchment being not in consonance 
with Section 25-F, he has to show that. 
he has been in continuous service for 
not less than one year under that em- 
ployer who has retrenched him from 
service. Section 25-B is the dictionary 
clause for the expression ‘continuous 
service’, (Para 10) 


£254 S.C. 


Both om principle 
it must be held that Section 25-B (2) 
comprehends ai situatiom where a work- 
man isi not in employment for a period 
of 12 calendar months; but has: render- 
ed service for a periodi of. 240 days 
within. the: period of 12 calendar months 
commencing andi counting backwards 
from the relevant date, i.e., the date of 
retrenchment. If he has; he would be 
deemed to be in continueus: service for 
a periog of one year for the purpose of 
Sectiom 25- 2 and Chapter V-A. 

` (Para 14) 


Subsections (1) and (2) of Sec. 25-B 
introduce a deeming fiction, as to in 
what circumstances a workman. could 
be said to be in continuous service for 
the purposes of Chapter V-A. Sub-sec- 
tion (1) provides. 
that where a workman is in service for 
a certain period he shall be deemed to 
be in continuous service for that period 
even if service is interrupted on ac- 


count of sickness or authorised leave or. 


an accident. of a strike which is not 
illegal or a lockout or.a cessation of 
work which. is not due to any fault on 
the part of the workman. Situations 
such as sickness, authorised leave, an 
accident, a strike not illegal, a 


lockout or a cessation of work .would . 


interrupt a. service. These 
to be ignored to 
treat the . workman in uninterrupted 
service and such service interrupted 
on account of the aforementioned 
causes which could be deemed to be 
uninterrupted would. be continuous ‘ser- 
vice for the period: . for . which 
the workman has been in service. Sub- 
section (2) incorporates another deem- 
ing. fiction for an entirely | different 
situation. It comprehends a’ situation 
where a workman is not în continuous 
Service within the meaning of sub-sec- 
tion (1) for a period of one year or 
six. months, he shall be deemed to be 
in continuous service under an emplo- 
‘yer 
months, as ‘the case may be, 
workman during the period of 12 
calendar’ months just preceding the 
date with reference to which calcula- 
tion is to be made, has actually worked 
under that employer for not less than 
‘240: days: Sub-section (2) specifically 
ecomprehends ‘a situation where a work- 
man is not im contimuous-service as per 
‘the deeming fiction indicated in sub- 


ipso. facto 
interruptions have 


-if the 
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and om . precedent 


a deeming fiction- 


`- tedly he 


-cepted or excluded categories 


:2, Item 3 — 


A.LR. 


section (1) for a period of one year or 
six months. In such case he is deemed 
to be in continuous service for a period 
of one year if he satisfies the condi- 
tions in Clause (a) of sub-section (2). 
‘(Paras 11, 12) 


On.a pure . grammatical construction 
the contention that even for invoking 
sub-section (2). of Section 25-B the 
workman must be shown to be in con- 
tinuous service for a period of one year 
would render sub-section (2) otiose and 
socially beneficial legislation -would re- 
ceive a setback by this impermissible 


assumption. The contention must 
first be negatived on a pure gramma- 
tical construction of . sub-section (2). 


And in any event, even if there be 
any ‘such thing in favour of the con- 
struction, it must be negatived on the 


ground that it would render sub-sec. .(2) 


otiose, The language of sub-sec. (2) 
is so clear and unambiguous that no 
precedent is necessary to justify the 
interpretation. (Para 12) 


In the instant’ case admittedly . the 
appellant: was employed and was on 
duty from December 8, 1973 to October 
19, 1974 when his . service. was ter- 
minated. The relevant date will be the 
date of termination of service, ie. 
Oct. 19, 1974. Commencing from that 
date ‘and counting, background, admit- 
had rendered service for a 
period of 240 days within a period of 
12 months and indisputably, therefore, 
his case falls within Section 25-B (2) (a) 
and he shall be deemed to be in conti- 
nuous service for a period of one year 
for the purpose of Chapter V-A. Appel- 
lant ‘has thus satisfied: both -the eligi- 
bility qualifications prescribed in S. 25F 
for claiming retrenchment compensation. 
He has “satisfactorily established’ that his 
case is not covered by any of the ex- 
and he 
has rendered continuous service fo 
one year. Therefore, termination of his 


7- - service would constitute retrenchment 
for a period of one year or six- 


As. precondition fora valid retrench- 


.ment has not been satisfied the termina- 
tion-of service is ab initio void, invali¢ 


and. inoperative.. He must, therefore, be 
deemed’ to-be in continuous service.. 
f ‘(Paras 15, 16 


(DY: Industrial Disputes Act (14 oj 
1947), Sections 2 (oo) and 25-F and Sch 
‘Termination of service 
found to be illegal — Declaration’ mus 


£ 


è 


1981 


follow that workman continues in ser- 
vice with consequential benefits. 


‘Where the termination is illegal espe- - 


cially where there is an .. ineffective 
“order of retrenchment, there is neither 
termination nor cessation of service and 
a declaration follows that the workman 
concerned continues to be in service 
with all consequential benefits, name- 
ly, back wages.in full and other bene- 
fits. (1970) 1 Lab LJ 63 (SC) and AIR 
1970 SC 1401, Ref. to. (Para -17) 
Cases’ Referred: Chronological Paras 


AIR 1981 SC 422: (1980) 4 SCC 443:. 
1980 Lab IC. 1292 14 
AIR 1980 SC 1219: (1980) 3 SCR 340: 
1980 Lab IC 687 8 
AIR 1978 SC 8: (1978) 1 SCR 591 ; 1977 
Lab IC 1695 . 8 
AIR 1977 SC 31: (1977) i “SCR 586:.- 
1976 Lab IC 1766 8 
AIR 1976 SC 1111: (1976) 3 SCR 160: 
1976 Lab IC 769 7, 8 
AIR 1970 SC 1401: (1970) 3 SCR 343 : 
1970 Lab IC 1166 17 
(1970) 1 Lab LJ 63 (SC) 17 
AIR 1963 SC 1914: (1964) 3 SCR 616 
f i : 13, 14 

AIR 1960 SC 610: (1960) 2 SCR 866 9 
AIR 1957 SC 95: 1956 SCR 872 7 
AIR 1957 SC 121:1957 SCR 121 7, 8 
Mr. V. M. Tarkunde, Sr. Advocate 


(M/s. Hemant Sharma and P. H. Pa- 
rekh, Advocates with him), for Appel- 
lant: Mr. S. Markendeya, Advocate, for 
Respondent. 

DESAI, J.- :— The appellant Mohan 
Lal was employed with the- respondent 
M/s. Bharat. Electronics Limited 
Salesman at its . Delhi Sales Depot on 
a salary of Rs. 520/- per.month from 
8th December, 1973. His service was 
abruptly terminated by letter dated 
12th October, 1974 with effect from 19th 
October, 1974. Consequent upon this 
termination, an industrial dispute was 
raised and the Delhi Administration. by 
its order dated- 24th April, 1976 refer- 
red the following dispute to the Labour 
Court, Delhi for adjudication : 

“Whether the termination of services 
of Shri Mohan Lal is illegal and/or 
unjustified and if so, to what relief is 
he entitled and what directions are 
necessary in this respect?” .. 

2. As the respondent management at 
one stage failed to participate in the 
proceedings, the reference was heard 
ex parte and the Labour Court made an 
award on 2nd May, 1977 directing re- 
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instatement of the appellant with con- 
tinuity of -service. and full back wages 
at the rate of Rs. 520/- per month trom 
the date: of termination till re-instate- 
ment. Subsequently, respondent moved 
for setting aside the ex parte award.and 
seeking permission to particfpate in the 
proceedings. which motion vas ranted. 
The respondent inter alia contended 
that the appellant was a salesman ap- 
pointed on probation for six months and 
subsequently on the expiry of ‘the ini- 
tial period, the period of probation was 


extended up to 8th’ September, 1974 
and on ‘the expiry of this ‘extended 
period of probation, his service was 


terminated by ` letter dated 12th ‘Octo- 
ber, 1974, as he was not found suitable 
for the post to’ which ‘he wes appointed: 


'3. The Labour Court, on evaluation 
of evidence both oral and documentary, 
held that the termination of the ser- 
vice was in accordance with the stand- 


ing orders justifying the removal of 
the employee on wunsuccessful . pro- 
bation during the initicel or ex- 
tended . period of probation; and 


therefore the termination m this case, 
according to the Labour Caurt, would 
not constitute retrenchment within the 
meaning of Section 2 (00) vead with 
Section 25-F of. the Industrial Disputes 
Act. Accordingly it was held that the 
termination was neither illegal nor im- 
proper nor unjustified and the claim of 
the appellant was negatived. Hence, 
this appeal by special leave. 

-4, The.only point for determination 
is whether even in the circumstances, 
as pleaded by the respondent termina- 
tion of service of the appellant would 
amount to retrenchment within. the 
meaning of the expression as defined in 
Section 2 (oo) of the Induszrial Disputes 
Act, 1947 (‘Act’ for short)? If the .an-’ 
swer is in affirmative, the consequential 
question will have ito ‘be answered whe- 
ther in view of the admitted position 
that the mandatory pre-condition pre- 
scribed by Section 25-F for a walid re- 
trenchment having not teen satisfied, 
the appellant would be entitled to ve- 
instatement with back wages or as con- 
tended by Mr. Markandeya in the spe- 
cial facts of this case, the Court :should 
not direct #re-instatement but award 
compensation in Heu of re-instatement: 

5. An apparent contradiction which 
stares in the eye on- the stand taken by 
the respondent is. overlooked by the 
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Labour Court which has resulted in the 
miscarriage of justice. In this context 
the facts as alleged by the respondent 


may be taken as true, Says the re- 
spondent, that the appellant was ap- 
pointed by order dated July 21, 1973. 


The relevant portion of the order of 
which notice may be taken is para- 
graph 2. It reads as under: 


“This appointment will be temporary 
in the first instance but is likely to be 
made permanent.” 

Paragraph 4 refers to the conseguences 
of a temporary appointment, namely, 
that the service would be terminable 
without notice and without any com- 
pensation in lieu of notice on either 
side. Paragraph 6 provides that the 
emplovment of the appellant shall be 
governed by rules, regulations and 
standing orders of the company then in 
force and which may -be amended, 
altered or extended from time to time 
and the acceptance of the offer carries 
with itthe necessary agreement to obey 
all such rules, regulations and standing 
orders. There is not even a whisper of 
any period of probation prescribed for 
the appointment nor any suggestion 
that there are some rules which govern 
appointment of the appellant which 
would initially be on probation. Thus, 
the appointment was temporary in the 
first instance and there was an inner in- 
dication that it was likely to be made 
permanent. Even if this promise of 
likely to be made permanent is 
ignored, indubitably the 
was temporary. The respondent, how- 
ever, says that Note 3 at the foot of 
the appointment order intimates to the 
appellant that in the event of his per- 
manent arpointment the temporary 
service put in by him will be counted 
as part of probationary period of ser- 
vice aS required under the rules. This 
consequence would follow in the event 
of permanent appointment being offered 
and this is clear from the language em- 
ployed in Note 3. In this case no per- 
manent appointment having been of- 
fered, the consequence set out in Note 3 
could not have emerged. Assuming, 
however, that this note incorporates all 
the necessary rules and regulations in 
the contract of employment. it was 
incumbent upon the respondent to show 


that even when appointment is not 
shown -to be on probation in the order 
of appointment, in view of the . rules 
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governing the ` contract of employment 
there shall always be a period of pro- 
bation far avery appointee. Witness 
Bawdekar who appeared on behalf of 
the respcndert stated in his evidence 
that the appellant was appointed as a 
probationary salesman. Even according 
to him prescribed period of probation 
was six montas. He then stated that by 
the letter dated July 10, 1974, respon- 
dent informed the appellant that his 
service should have been terminated on 
the expiry of initial period of probation, 
Le. on June 8; 1974. However, as a spe- 
cial case the probation period was ex- 
tended ur to September 6, 1974. Norule 
was pointed out to us enabling the re- 


-spondent to extend the initial period of 


prebation. Assuming even then that 
such was the- power of the respondent, 
on Sept2mber 9, 1974, the period of 
probation having not been further ex- 
tended ner termination of service hav- 
ing been ordered during or at the end 
of the probationary period on the 
ground of unsuitability, the consequence 
in law is that either he would bea 
temporary employee or a permanent 
employee as per the rules governing 
the contract cf employment between 
the appellant and the ` respondent. 
Admittedly his service was terminated 
by letter dated October 12, 1974, with 
effect from October 19, 1974. It is not 
the case of the respondent that there 
was any further extension of the pro- 
bationary period. Thus, if the initial 
appointment which was described as 
temporary is treated on probation, even 
according to the respondent the period 
of probation was six months, it expired 
on June 8 1974. Even if by the letter 
dated July 10, 1974, the period of proba- 
tion was said to have been extended, on 
itsown termsit expired on Sept. 8, 1974: 
The service of the apvellant was ter- 
minated with effect from October 19, 
1974. What was the nature and charac- 
ter of service of the appellant from 
September 8, 1974 when the extended 
period of prokation expired and ter- 
mination cf his service on October 19, 
1974? He was unquestionably not on 
probation. He was either temporary or 
permanent but not a probationer. How 
is it open ther to the Labour Court to 
record a finding that the service of the 
appellant. was terminated during the 
period of probation on account of his 


unsatisfactory work -which did not im- 
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prove ‘in spite of repeated - warnings? 
The Labour Court concluded that not- 
withstanding the fact that the appel- 
lant was not shown to have been placed 
on probation in the initial appointment 
letter but in view of the subsequent 
orders there was a period of probation 
prescribed for the appellant and that 
his service was terminated during the 
extended period of probation. This is 
gross error apparent on the face of the 
record which, if not interfered with, 
would result in miscarriage of justice. 
6. If on October 19, 1974, the ap- 
pellant was not on. probation and as- 
suming maximum in favour of the re- 
spondent that he was.a temporary em- 
ployee, could termination of his service, 
even according to the respondent, not 
as and by way of punishment but a 
discharge of a temporary servant. con- 
stitute retrenchment within the mean- 
ing of Section 2 (00), is the core ques- 
tion. Section 2 (00) reads as under: 


“2 (00) “retrenchment” means the 
termination by the employer of the 
service of a workman for any reason 
whatsoever, otherwise than as a punish- 
ment inflicted by way of disciplinary 
` action, but does not include — 


(a) voluntary retirement of the work- 
man; or 

(b) retirement of the workman on 
reaching the age of superannuation if 
the contract of employment between 
the employer and the workman con- 
cerned contains a stipulation in. that 
behalf; or - 


(c) termination of 
workman on the 
ill-health.” 

7. Niceties and semantics apart, ter- 
mination by the employer of the ser- 
vice 


the service of a 
ground of continued 


of a workman ` for any reason 
whatsoever would constitute retrench- 


ment except in cases excepted in the 
section itself. The excepted or exclud- 
ed cases are where termination is by 
way of punishment inflicted by way 
of disciplinary action, voluntary re- 
tirement of the workman, retirement of 
the workman on reaching the age of 
superannuation if the contract of em- 
ployment between the employer and 
the workman concerned contains a 
stipulation in that behalf, and termina- 
tion of the service of a workman on 
the ground of continued ill-health. It 
is not the case of the respondent that 


Bharat Electronics Ltd. S.C. 1257 


termination in the instant case was a 
punishment ` inflicted by way of disci-; 
plinary action. If such a position were 
adopted, the termination would be ab 
initio void for violation of principle of 
natural justice or for not following the 
procedure prescribed for imposing 
punishment. It is not even suggested, 
that this was a case of voluntary retire-| 


ment or retirement on reaching the 
age of superannuation or absence on 
account of continued ill-health. The 


case does not fall under any of the 
excepted categories. There is thus ter- 
mination of service for a reason other 
than the excepted category. It would 
indisputably be retrenchment within 
the meaning of the word as defined in 
the Act. It is not necessary to dilate 
on the point nor to refer to the earlier 
decisions of this Court in view of the 
later two pronouncements of this Court 
to both of which one of us wasa party. 
A passing reference. to the earliest 
judgment which was the sheet anchor 
till the later pronouncements may not 
be out: of place. In Hariprasad Shiv- 
shankar Shukla v. A. D. Divikar, 1957 
SCR 121: (AIR 1957 SC 121) after re- 
ferring to Pipraich Sugar Mills Ltd. 
v. Pipraich Sugar Mills Mazdoor Union, 
1956 SCR, 872: (AIR 1957 SC 95) a 
Constitution Bench of this Court quot- 
ed with approval the following passage 
from the aforementioned case (at page 
126 of AIR): í 


“But retrenchment connotes in its 
ordinary acceptation that the business 
itself is being continued but that a por- 
tion of the staff or the labour force is 
discharged as surplusage and the ter- 
mination of services of all the work-. 
men as a result of the closure of the 
business cannot therefore be properly 
described as retrenchment.”. 

This observation was made in the con- 
text of the closure of an undertaking 
and being conscious of this position, the 
question of the correct interpretation 
of the definition of the expression ‘re- 
trenchment’ in Section 2 (oa) 'of the 
Act was left open. Reverting to that 
question, the view was reaffirmed but 
let it be . remembered that the two ap- 
peals which were heard together in 
Shukla’s case were cases of closure, 
one Barsi Light Railway Company Ltd., 
and another Shri Dinesh Mills Ltd.. 
Baroda. With specific. reference to 
these cases, in State Bank of India v. 
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N. Sundara Money, (1976) 3 SCR 160: 
(AIR 1976 SC 1111) ‘Krishna Iyer, J. 
Speaking for a - three Judges bench, 
interpreted the expression ‘termination 
eTA for any reason whatsoever’ as 
under (at page 1114 of AIR): 


“A break-down of Section 2 (00) un- 
mistakably expands the semantics of 
retrenchmént. ‘Termination...... for any 
reason whatsoever’ are the key words.. 
Whatever the reason,. every termination 
spells retrenchment. So, the sole ques- 
tion is—has the employee’s service been 
terminated?. Verbal apparel apart,. the 
substance: is decisive. A ` termination 
takes place where a term expires either 
` by the active step of the master or 
the running out of the stipulated: term. 
To protect the weak against the strong 
this policy of comprehensive definition 
has been effectuated. Termination em- 
braces not merely the act of termina- 
tion by the employer, but the fact of 
termination howsoever. produced. Maybe, 
“the present may be. a hard case, 
but we can visualise abuses by em- 
ployers, by suitable verbal. devices, 
circumventing the armour of - section 
25-F and Section 2 (00). Without 
speculating on possibilities, we may 
agree that ‘retrenchment’ is no longer 
terra incognita but area covered by an 
expansive definition. It means ‘to end, 
conclude, cease’. In, the present case 
the employment ceased, concluded. 
ended ‘on the expiration of nine days — 
automatically may be, but cessation all 
the same, That to write into the order 
“of appointment the date of termination 
confers no moksha from Section 25-F 


(b) is inferable from the proviso .“to 
‘Section . 25-F (1), True, the, section 
speaks of retrenchment by the em- 


ployer and it is urged that some act 
of volition by the employer to bring 
‘ about the termination is essential ' te 
attract Section 25-F and automatic 
extinguishment of service’ by - effluxion 
“of time cannot be sufficient.” 

It would be advantageous to refer to 
the facts of that case to appreciate the 
interpretation placed by this ‘Court on 
the ‘relevant section. State Bank of 
. India appointed the respondent by an 
order of appointment which incorno- 
rated the two relevant terms relied up- 
on by the Bank at the hearing of the 
case. They were: (i) the appointment is 
purely a temporary ` one for a -period 
of 9 days but may be terminated 
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‘Sundara 


in Hindustan 


ALR, 


earlier, without assigning - any ` reason 
therefor: at the Bank’s discretion: (ii) the 
employment, unless terminated earlier, 
will automatically cease at the ex- 
piry ‘of the period i.e. 18-11- 
1972. It is in the context of these 
facts that the Court held that 
where the termiriation was to be auto- 
matically effective by a certain date as 
set out in the order of appointment it 
would nonetkeless be a retrenchment 
within the meaning of Section 2 (oo) 
and in the absence of strict compliance 
with. the requirements of Section 25 -F, 
termination was held to be invalid. 


8. Continuing this line of approach, 
in Hindustan Steel Ltd. v. The Presid- 
ing Officer, Labour Court, Orissa, (1977) 
1 SCR 586: (AIR 1977 SC 31), a Bench 
of three Judges examined the specific 


. contention that the decision in Sundara 


Money’s case {AIR 1976 SC 1111) runs 
counter tc the construction placed on 
that section by a Constitution Bench 
and, therefore, the decision is per in- 
curiam. This Court. analysed in detail 
Shukla’s case (AIR 1957 SC 121) and 
Morey’s case (AIR 1976 SC 
1111) and ultimately held that the 
Court did not find anything in Shukla’s 
case “which is “inconsistent with what 
has been held in Sundara Money’s case. 
In reaching this conclusion’ it was ob- 
served that in Shukla’s case the ques- 
tion arose in the context of closure of 
the whole of the undertaking while in 
Hindustan `Steel’s case and Sundara 
Money’s case the question was not 
examined in the context of ‘closure of 
whole undertaking - but individual ter- 
mination of service of some employees 
and it was held to constitute retrench- 
ment within the meaning of the ex- 
pression. This question again cropped 
up in Santosh Gupta v. State Bank of 
Patiala, (1983) 3 SCR 340: (AIR 1980 
SC 1219). Rejecting the contention for 
reconsideration of Sundara Money’s 
case on the ground that it conflicted 
with a Constitution Bench decision in 
Shukla’s zase and adopting the -ratio 
Steel’s case that there 
was nothing in the two aforementioned 
decisions which is inconsistent with 
each other and .taking note of the deci- 
sion in Delhi Cloth and General Mills 
Ltd. v. Shambu Nath Mukherjee, (1978) 
1 SCR 591: (AIR 1978 SC 8) wherein 
this Court had held that striking off 
the name of a workman from the rolls 
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by the management was termination. of 
service which was retrenchment within 
the meaning of Section 2 (oo), the 
Court held that discharge of the work- 
man on the ground that she had. not 
passed the. test which -would enable her 
to obtain confirmation 
ment within the meaning of Section 
2 (00) and, therefore, the requirements 
of Section 25-F had to be complied 
with. It was pointed out that since the 
decision in Shukla’s case, the Parlia- 
ment stepped in and introduced Sec- 
tion 25-FF and Section .25-FFF by 
providing that compensation shall be 
payable to workman in case of transfer 
or closure of the undertaking, as if the 
workmen had .been retrenched. The 
effect of the amendment -was noticed 
as that every, case of termination of 
. service by act of -employer even if 
such termination. was as a consequence 
of transfer or closure of the undertak- 
ing was to be treated as ‘retrench- 
ment’ for the purposes of notice, com- 
pensation, ete. The Court concluded 
as under: 


“Whatever doubts might have existed 
before Parliament enacted Ss. 25-FF 
and 25-FFF. about the width of S. 25-F 
there cannot be any doubt that the ex- 
pression ‘termination of service for any 
reason whatsoever now covers every: kind 
of termination of service except those 
not expressly provided for by other 
provisions of the Act such as Sections 
25-FF and 25-FFF”. 


9. Reverting to the facts of this case, 
termination of service of the appellant 
does not fall within any of the except- 
ed, or to be precise, excluded categories. 
Undoubtedly therefore the termination 
would constitute retrenchment and by a 
catena of decisions it is well settled 
that where prerequisite for valid 
trenchment as laid down,in Section 25F 
has not been ‘complied with, retrench- 
ment bringing about termination of ser- 
vice is ab initio void. 
bay v. The Hospital. Mazdoor Sabha, 
(1960) 2 SCR 866 atp. 872: (AIR 1960 SC 
610 at p. 613) this court held that failure 
to comply with the requirement of Sec- 
tion 25-F which prescribes a condition 
precedent for a. valid retrenchment ren- 
ders the order of retrenchment invalid 
and inoperative. In other words, it does 
not bring about a cessation .of service 
of the workman and the workman con- 
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tinues to be in service. This was not 
even seriously controverted before us. 

10. It was, however, urzed that Sec- 
tion 25F is not attracted in this case for 
an entirely different reason. Mr. Mar- 
kenday contended that before Sec- 
tion 25F is invoked, the zondition | of 
eligibility for a workman ito complain 
of invalid retrenchment must be satis- 
fied. According to him unless the work- 
man has put in continuous service for 
not less than one year his case would 
not be governed by Section 25F. That 
is substantially correct because the re- 
levant provision of Section 25F. provides 
as under: 

“25F. No workman ‘emp: -oyed in any 
industry who has been-in continuous ser- 
vice for not Jess than one. year under 


` an employer shall be retrenched by that 


employer until— 

“(a) the workman has- beén given one 
month’s notice in writing <ndicating the 
reasons for retrenchment and the period 
of notice has expired, or the workman 
has been paid in lieu of such notice, 
wages for the period of tke notice; 

‘Provided that no such notice shall be 
necessary if the retrenchment is under 
an agreement which specifizs a date for 
the termination of service; 

(b) the workman has been paid, - 
the time of retrenchment, mee aeane 
which, -shall be equivalent of fifteen 
days’ average pay (for every completed 
year: of continuous service) or any part 
thereof in excess of six months; and © 

(c) notice in the prescribed manner 


‘is served on the appropriate Government 


(or such authority as may be specified 
by the appropriate goverment by noti; 
fication in the Official Gazette).” 
Before a workman .can complain of rẹ- 
trenchment ‘being not ir consonance 
with Section 25F, he has to show “that 
he has been in continuous service for 
not less than one year under that em- 
ployer who has.retrenchei him from 


service. Section 25B is the dictionary 
clause for the expression ‘continuous 
service’. It reads as_ under: ' 


"25B. (1) a workman shal -be said to be 
in continuous service for = period ift hẹ 
is, for ‘that period in unincerrupted serr 
vice, including service which may be in+ 
terrupted on account of sizkness or au- 
thorised leave oran accident ora strike 
which is not illegal, or a lockout or a 
cessation of work which is not due to 
any fault on the part of che workman; 
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(2) where a workman is not in con- 
tinuous service within the meaning of 
clause (1) for a period of one year or 
six months, he shall be deemed to be 
in continuous service under an emplo- 
yer— 

(a) for a period of one year, if the 
workman, during a period of twelve 
calendar months preceding the ` date 
with reference to which calculation is 
to be made, has actually worked under 
the employer for not less. than— , 

(i) one hundred and ninety days in 
the case of a workman employed below 
ground in a mine; and 

(ii) two hundred and forty days, in 
any other case: 


(b) for a period of six months, if the 
workman, during a period of six calen- 
dar months preceding the date with re- 
ference to which calculation is to be 
made has actually worked under the 
employer for not less than— 

(i) ninety-five days, in the case of a 
workman employed below ground in a 
mine; and 

(ii) one hundred and 
in any other case. 
Explanation — For the purposes of 
clause (2), the number of days on which 
a workman has actually worked under 
an employer shall include the days on 
which— 

(i) he has been laid-off under an 
agreement or as permitted by standing 
orders made under the Industrial Em- 
ployment (Standing Orders) Act, 1946, 
or under this Act or under any other 
law applicable to the industrial estab- 
lishment: 

(ii) he has been on leave with 
wages, earned in the previous years; 

(iii) he has been, absent due to tem- 
porary disablement caused by accident 
arising out of and in the course of his 
employment; and 

(iv) in the case of a female, she has 
been on maternity leave; so, however, 
that the total period of such maternity 
leave does not exceed twelve weeks. 


11. Mr. Markandey contended that 
clauses (1) and (2) of Section 25B pro- 
vide for two different contingencies and 
that none of the clauses is satisfied by 
the appellant. He contended that sub- 
section (1) provides for uninterrupted 
service and sub-section (2) comprehends 
a case where the workman is’ not in 
continuous service. The language em- 


twenty days, 


full 
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ployed in sub-sections (1) and (2) does 
not admit of this dichotomy. Sub-sec- 
tions (1) and (2) introduce a deeming 
fiction as to in what circumstances a 
workman could be said to be in continu- 
ous service for the purposes of Chapter 
VA. Sub-section (1) provides a deeming 
fiction in that where a workman is in 
service for a certain period he shall be 
deemed to be in continuous service for 
that period even if service is interrupt- 
ed on account of sickness or authorised 
leave or en accident or a strike which 
is not illegal or a lockout or a cessation 
of work which is not due to any fault 
on the part of the workman. Situations 
such as sickness, authorised leave, an ac- 
cident, a strike not illegal, a lockout or 
a cessation of work would ipso facto in- 
terrupt a service. These interruptions 
have to be ignored to treat the workman 
in uninterrupted service and such ser- 
vice interrupted on account of the afore- 
mentioned causes which would be deem- 
ed to be uninterrupted would be con- 
tinuous service for the period for which 
the workman has been in service. In in- 
dustrial ernployment or for that matter’ 
in any service, sickness, authorised 
leave, an accident, a strike which is not 
illegal, a lockout, and a cessation of 
work not due to any fault on the part of 
the workman, are known hazards and 
there are bound to be interruptions on 
that account. Sub-section (1) mandates 
that interruptions therein indicated are 
to be ignored meaning thereby that on 
account of such cessation an interrupt- 
ed service shell be deemed to be un- 
interrupted and such uninterrupted ser- 
vice shall for the purposes of Chapter 
VA be deemed to be continuous service. 
That is only one part of the fiction. 


12. Sub-section (2) incorporates an- 
other deeming fiction for an entirely dif- 
ferent situatior. It comprehends a situa- 
tion where a workman is not in con- 
tinuous service within the meaning of 


sub-section (1) for a period of one year 


or six months, he shall be deemed to 
be in continuous service under an em- 
ployer for a period of one year or six 
months, as the case may be, if the work- 
man during the period of 12 calendar 
months just preceding the date with re- 
ference . to which calculation is to be 
made, has actually worked under that 
employer for not less than:240 days.. 
Sub-section (2) specifically comprehends|. 
a situation where a workman '‘is not in 





ee 
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continuous service as per the deeming 
fiction indicated in sub-section (1) for 
a period of one year or six months. 
such a case he is deemed to be in con- 


-jtinuous service for a period of one year 


if he satisfies the conditions in clause (a) 
of sub-section (2). The conditions are 
that commencing the date with reference 
to which calculation is to be made, in 
case of retrenchment the date of re- 
trenchment, if in a period of 12 calen- 
dar months just preceding such date the 
workman has rendered service for a 
period of 240 days, he shall be deemed 
to be in continuous service’ for a period 
of one year for the purposes of Chapter 
VA. It is not necessary for the purposes 
of sub-section (2) (a) that the workman 
should be in service for a period of one 
year. If he is in service for a period 
of one year and that if that service is 
continuous service within the meaning 
of sub-section (1) his case would be 
governed by sub-section (1) and his case 
need not be covered by sub-section (2). 
Sub-section (2) envisages a_ situation 
not governed by sub-section (1). And 
sub-section (2) provides for a fiction to 
treat a workman jin continuous service 
for a period of one year despite the fact 
that he has not rendered uninterrupted 
service for a period of one year but he 
has rendered service for a period of 240 
days during the period of 12 calendar 
months counting backwards and just 
preceding the relevant date being the 
date of retrenchment. In other words, 
in order to invoke the fiction enacted in 
sub-section (2) (a) it is necessary to de- 
termine first the relevant date, i.e. the 
date of termination of service which is 
complained of as retrenchment. 
that date is ascertained, move backward 
to a period of 12 months just preceding 
the date of retrenchment and then as- 
certain whether within the period of 
12 months, the workman has rendered 
service for a period of 240 days. If 
these three facts are affirmatively an- 
swered in favour of the workman pur- 
suant to the deeming fiction enacted in 
sub-section (2) (a) it will have to be as- 
sumed that the workman is in continu- 
ous service for a period of one year and 
he will satisfy the eligibility qualifica- 
tion enacted in Section 25F. On a pure 
grammatical construction the conten- 
tion that even for invoking  sub-sec- 
tion (2) of Section 25B the workman 
must be shown to be in continuous ser- 
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vice for a period of one year would! 
render sub-section (2) otiose and socially 
beneficial legislation would receive aj, 
setback by this impermissible assump- 
tion. The contention must first be 
negatived on a pure grammatical con- 
struction of sub-section (2). And in 
any event, even if there be any suchi 
thing in favour of the construction, it 
must be negatived on the ground that 
it would render sub-section (2) otiose. 
The language. of sub-section (2) is so 
clear and unambiguous that no prece- 
dent is necessary to justify the inter- 
pretation we have placed on it. But 


as Mr. Markenday referred to some au-|* 


thorities, we will briefly notice them. 


13. In Sur-Enamel & 


Stamping | 


Works (P) Ltd. v. Their Workmen, (1964) . 
3 SCR 616: (AIR 1963 SC 1914) refer- . 


ring to Section 25B as it then stood read 
with Section 2 (eee) which defined con- 
tinuous service, this court held as under 
(at p. 1917 of AIR): 

“The position therefore is that during 
a period of employment for less than 
11 calendar months these two persons 


worked for more than 240 days. In our | 


opinion that would not satisfy the re- 
quirement of Section 25B. Before a 
workman can be considered to have 


completed one year of continuous ser- _ 


vice in an industry it must be shown 


first that he was employed for a period ' 


of not less than 12 calendar months and, 
next that during those 12 calendar 


months had worked for not less than ' 


240 days. ` Where, as in the 


present . 


case, the workman have not at all been . 


employed for a period of 12 calendar 
months it becomes unnecessary to ex- 
amine whether the actual days of work 
numbered 240 days or more. For, 


any ease, the requirements of Sec- 


in. 


tion 25B would not be satisfied by the i 


mere fact of the number of working 
days being not less than 240 days.” 
If Section 25B had not been amended, 
the interpretation which it received in 
the aforementioned case would be bind- 
ing on us. However, Section 25B and- 
Section 2 (eee) have been the subject- 
matter of amendment. by the Industrial 
Disputes (Amendment) Act, 19864. Sec- 
tion 2 (eee) deleted and Section 25B 
was amended. Prior to its amendment 
by the 1964 Amendment Act, S. 
read as under: 

“For the purposes of Sections 25C 
and 25F a workman who during the 


26B | 
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period of 12 calendar months has ac- 
. tually -worked in an: industry for not 

less than 240 days, shall be deemed to 
have completed one year of continuous 
service in the industry.” 


14, We have already extracted Sec- 
tion 25B since its amendment and the 
change in language is the legislative 
‘ exposition of which note must be taken. 
In fact, we need not further dilate up- 
où this aspect because in Surendra 
Kumar Verma v. Central Government 
Industrial-cum-Labour Court, New 
Delhi, (1980) 4SCC 443: (AIR 1981 SC 
422) Chinnappa Reddy, J., after noticing 
the amendment and referring to the 
decision in Sur Enamel and Stamping 
Works (P) Ltd. casé (AIR 1963 SC 1914) 
held as under (at p. 426 of ATR) : j 


“These changes brought about by Act 
36 of 1964 appear to be clearly designed 
to provide that a workman who has ac- 
tually worked under the employer for 
not less than 240 days during a period 
of twelve months shall be deemed to 
have been in continuous service for a 
period of one year whether or not he 
has in fact been in, such continuous ser- 
vice for a period of one year. It is 
enough that-he has worked for 240 days 
in a period of 12 months, it is not neces- 
sary that he should have been in the 


service of the employer for one whole- 


year.” a 
Im a concurring judgment Pathak J. 
agreed with this interpretation oz Sec- 
tion 25B (2). Therefore, both on prin- 
ciple and on precedent it must be held 
_jthat Section 25B (2) comprehends a 
situation where a workman is not in 
employment for period of -12 calendar 
months, but has rendered service for 
a period of 240 days within che period 
of 12 calendar months commencing and 
counting backwards from the relevant 
date, i.e. the date of retrenchment. If 
he has. he would be deemed to be in 
continuous service for a period of one 
year for the purpose of Section 25B and 
Chapter VA. 


15. Reverting to -the facts of this 
-Jease, admittedly the ‘appellant was em- 
ployed and was on duty from December 
8. 1973 to October 19, 1974 when his ser- 
-ivice was terminated. The ‘relevant date 
will be the date of termination of ser- 
vice, i.e. October 19, 1974. ` Commenc- 
ing from that date and counting back- 
wards, admittedly he had rendered 
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service for a period of 240 days within 
a period of 12 months .and, indisputably, 
therefore, his case falls within Sec- 
tion 25B (2)' (ai and he shall be deem- 
ed to be in continuous service for a 
period. of one year for the purpose of 
Chapter VA. - 


16. Appellant has thus satisfied both 
the eligibility qualifications prescribed 


in Section 25F for claiming retrench- 
ment . compensation. He has satisfac- 
torily. established that his case.is not 


covered by any of. the excepted or. ex- 
cluded categories and he has rendered} 
continuous service for one year. . There- 
fore, -termination of his service would 
constitute retrenchment. As  precondi- 
tion’ for a valid retrenchment has not] 
been satisfied the termination of service 


“is ab initio void, invalid. and inopera- 


tive. He must, therefore, be deemed to 
be in continuous service. 


submission was 


“17. The last that 
looking to the record of the appellant 
this Court should not grant reinstate- 


ment but award compensation. If the ` 
termination of service is ab initio void 
and inoperative. there is no question of 
granting reinstatement because there is 
no cessation of service and a mere de- 
claration follcws that he continues to 
be in service with all consequential be- 
nefits. Undouktedly, in some decisions 


of this. Court such as Ruby General In- 


surance Co. Ltd. v. P. P. Chopra: (1970) 
1 Lab LJ 63 and Hindustan - Steel 
Ltd., Rourkela v. A. K. Roy, (1970) 
3 SCR 343:(AIR .1970 SC 1401) it 
was held that the Court before grant- 
ing reinstatement must weigh all 
the facts and exercise discretion properly 
whether to grant reinstatement or to 
award- compensation. But there is a 
catena: of decisions which rule that 
where the termination is illegal especi- 
ally where there is an ineffective order 
of retrenchment, there is neither tef- 
mination nor cessation of service and a] 
declaration follows that the workman 
concerned continues to be in’ service 
No case 
is made out for departure from this nor- 
mally accepted approach of the Courts 
in the field of-social justice and we do 
not propose to depart in this case. 


18. Accordingly, this appeal is allow- 
ed and the Award of the Labour Court 
dated may 31, 1980, is set aside. We 
hold that the termination -of - service 
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of the appellant was ab initio void ard 
inoperative and a declaration is made 
that he continues to be in service wich 
all consequential benefits, namely, back 
wages in full and other benefits, if any. 
However, as the Award is to be made by 
the Labour Court, we remit the case 
to the Labour Court to make an appro- 
priate Award in the light of the findinzs 
of this Court. The respondent shall ney 
the costs of the appellant in this Court 
quantified at Rs. 2000/- within fonr 
weeks from the date of this judgment 
and the costs in the Labour Court have 
to be quantified by the Labour Court. 

É Appeal allowed. 
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R. S. PATHAK AND E. S. 
VENKATARAMIAH, JJ. 


Civil Appeal No. 1843 of `1974, 
23-4-1981. 

The Assistant Controller 
Duty and others, Appellants 
Dass Agarwal, Respondent. 

(A) Estate Duty Act (34 of 1953), S. 32 
— Power under to accept offer of property 
in discharge of liability under the Act —- 
Discretionary only. 1973 Tax LR $77 
(Ali), Reversed. 

On a plain construction of S. 52, the 
Central Government may at its discre- 
tion either accept the property offered by 
accountable person in discharge of Hs 
liability, under Section 52 or may not 
if the circumstances so warrant. The az- 
countable person cannot claim that the 
Central Government is bound to accept 
such property. The power of the Central 
Government under S. 52 is purely ēd- 
ministrative and discretionary. 1973 Tex 
LR 877 (All), Reversed. (1977) 108 ITR 
695 (Andh Pra), Approved. 

(Paras 12, 13) 

The Act is a fiscal statute principai_y 
intended to levy and collect estate duiy 
which when collected has to be disbur3- 
ed in accordance with Part XII of the 
Constitution. It is not a law providirg 
for acquisition of a property formirg 
part of the estate of the deceased. Whi_e 
S. 51 enables the accountable person o 
discharge his liability in regard to par- 
ment of estate duty in one or more wars 
mentioned therein and there the Central 
Government is left with no choice about 


EX/EX/C317/81/SNV 


L/- 


of Estate 
v. Prayag 


-of administration 


Duty v. Prayag Dass S. C. 1263 


them and payment of duty in any of the 
said ways discharges the liability of tke 
accountable person under the Act, S. 52 
is an alternative mode by which such 
lability can be discharged by offering 
property but it has some distinguishing 
features. Indisputably the price of the 
property offered thereunder has to be 
agreed upon between the Central Gov- 
ernment and the accountable person 
which introduces an element of consensus 
into the proceeding. The language of 
S. 52 prima facie does not compel the 
Central Government to do so. The sec- 
tion is in the nature of an enabling pro- 
vision which authorises the Central Gov- 
ernment to accept a property in lieu of 
estate duty payable subject to the con- 
ditions mentioned in it. It is true that 
even enabling words in a statute which 
confer a discretionary power may’ have 
to be interpreted as compulsory where 
they amount towards clearly intended to 
effectuate a legal right. But ordinarily 
such words are permissive only. The very 
fact that there is a need for an agree- 
ment upon the price of the property be- 
tween the Central Government and the 
accountable person makes the power of 
the Central Government under S. 52 (1) 
discretionary and permissive. Any other 
meaning may lead to impractical and in- 
congruous result. The Central Govern- 
ment cannot be compelled to accept the 
property in discharge of the estate duty 
when no agreement is possible on its 
price, and when law does not provide for 
a machinery to determine the price when 
there is no agreement. The history of the 
corresponding legislation in the United 
Kingdom and the language of S., 52 read 
with the “notes on clauses” attached to 
the relevant Bill suggest that the Central 
Government has the option either to ac- 
cept or reject the offer made by an ac- 
countable person under Section 52. This 
has to be so having regard to the ad- 
ministrative difficulties involved in the 
matter. The Act is a fiscal statute intend- 
ed to collect duty and not to acquire 
property. If S. 52 is held to be manda- 
tory then the Central Government will 
be obliged to acquire properties in sev- 
eral parts of the country where it may 
not find any use for them and spend 
money on their management and upkeep 
and arrange for their disposal. The cost 
involved in that case 
possibly may be much more than the 
duty realisable under the Act. Further 


if such construction is placed then what 
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would happen if the price of the property 
offered is more than the duty payable. 
Then in every such case, the Govern- 
ment would be compelled to acquire pro- 
perty by paying to the accountable per- 
son the amount which is in excess of the 
duty and other sums payable under Sec- 
tion 52 (2) (i) to (iii) even when it does 
not need such property. Surely such 
could not have been the intention of the 
Parliament. . (Para 12) 

(B) Estate Duty Act (34 of 1953), S. 52 
— Discretionary power under, to accept 
Property in discharge of liability —~ 
Must be exercised bona fide and without 
being influenced by extraneous considera- 
tions — Held on facts, that power was 
not exercised bona fide. 1973 Tax LR 877 
(All), Affirmed. (Paras 13, 15) 


Cases Referred: Chronological Paras 
(1977) 108 ITR 695 (Andh Pra) 13 
Mr. S. C. Manchanda, Sr. Advocate 


(Mr. Champat Rai and Miss A. Subha- 
shini, Advocates with him), for Appel- 
lants; Mr. Pramod Swarup, Advocate, for 
Respondent. 


VENKATARAMIAH, J.:— The ques- 
tion which arises for consideration in this 
appeal by special leave is whether under 
Section 52 of the Estate Duty Act, 1953 
(hereinafter referred to as the Act) the 
Central Government is bound to accept in 
satisfaction of the whole or anv part of 
the duty payable under the Act at such 
price as may be agreed upon between the 
Central Government and the person ac- 
countable for estate duty any property 
passing on the death of the deceased 
when an application is made for that 
purpose by such person. 


2. On the death of Lala Beni Madho 
Agarwal which took place on September 
29, 1964 his son Prayag Dass Agarwal, the 
respondent herein filed a statement of 
account under the Act of the estate pass- 
ing on the death of the deceased. The 
estate duty payable in respect of the 
estate in question was determined at 
Rs. 3,37,543.40 by the Assistant Controller 
of Estate Duty, Allahabad by his order 
dated November .30, 1970. When the ap- 
peal filed against the said order was still 
pending, the respondent made an applica- 
tion under Section 52 (1) of the Act on 
February 16, 1971 to the Central Board 
of Direct Taxes offering one of the items 
of property passing on the death of the 
deceased, namely premises No. 1, 
Phaphamau Road, Allahabad, whose prin- 
cipal value had been determined by the 
Assistant Controller at Rs. 2.53,625/- in 
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part payment of the balance of estate 
duty which was still payable by him 
under the order of assessment. The said 
application elicited a cryptic reply 
dated Sept. 16, 1971 from the Under- . 
Secretary of the Central Board of Direct 
Taxes, the relevant part of which read as 
follows:— 

“I am directed to refer to your peti- 
tion dated 16-2-1971 on the subject men- 
tioned above and to say that your offer 
is not acceptabla.” 

3. The Assistant Controller, however, 
wrote to the respondent on October 21, 
1971 stating that the respondent could 
pay the arrears of estate duty payable by 
him in monthly instalments of Rupees 
10,000/- each beginning from October 29, 
1971 subject to payment of interest 
@ 9% per annum on the arrears out- 
standing. Thereupon the respondent filed 
a writ petition before the High Court of 
Allahabad under Article 226 of the Con- 
stitution against the Assistant Controller, 
the Central Board of Direct Taxes and 
the Union of India requesting the High 
Court to issue a writ in the nature of 
mandamus to the Union of India to con- 
sider the application made by him under 
Section 52 (1) on its merits, to negotiate 
and settle the price of the property of- 
fered by him in settlement of part of 
duty payable by him and to give credit 
to the extent of the price so determined 
under the Act. The respondent contended 
inter alia that Section 52 of the Act con- 
ferred a right on an accountable person, 
if he chose to do so, to offer an item of 
property passing on the death of the de- 
ceased in respect of whose estate, duty 
was payable under the Act in discharge 
of the whole or part of such duty and 
that it imposed a reciprocal obligation 
on the Central Government to accept 
such property and adjust its price as may 
be agreed upon between the Central Gov- 
ernment and the accountable person to- 
wards the duty payable. He further con- 
tended that the Central Government had 
no right to refuse to accept the offer so 
made by the accountable person and that 
he having made the offer to pay the duty 
by transfer of the property in question 
he could not be compelled to pay the 
duty to the extent of its price. He, there- 
fore, prayed for the issue of appropriate 
directions to the Central Government to 
comply with Section 52 of the Act ac- 
cordingly. 

4. On behalf of the Union Govern- 
ment it was inter alia urged that it was 
not bound to accept an offer made under 


SS 


‘upon.payment by 
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Section 52 (1) of any property and it vas 
within the discretion of the Union Gcv- 
ernment to reject the offer. 


5. The High Court held that if the 
accountable person exercised the option 
to pay the estate duty by transferring 
property, the Central Government: could 
not refuse to accept the offer and insist 
another mode when 
there was agreement about the price be- 
tween it and the accountable person. It, 
however, held that it was not necessery 
to decide the question whether it was 
open to the Central Government to 7e- 
fuse the offer of property on a ground 
other than the price as the impugzred 
order had not disclosed-any reason at 
all for rejecting the offer; Accordingly 


~ the High Court directed the Union Gov- 


- death of such person, a. duty 
‘estate duty’ at the rates fixed in accard-’ 


ernment and the Central Board of Direct 
Taxes to dispose of the application of the 
petitioner afresh in accordance with lew. 
This appeal is filed against the said degi- 
sion of the High Court under Article 136 
of the Constitution. 


6 Section 5 (1) of the Act.provides 
that in the case of every person dying 
after the comrnencement of the Act there 
shall, savé as expressly provided in ithe 
Act, ‘be levied and paid upon the prinzi- 
pal value ascertained as per the relevent 
provisions of the Act of all property, 
settled or not settled, including agricul- 
tural land situate in the territories which 
immediately before November 1, 1856 
were comprised in the States in the First 
Schedule to the Act which passes on the 
called 


ance with -Section 35 of the Act. The 
rates of estate duty are set out in the 
Second Schedule to the Act. The prinzi- 
pal value of the. property liable -for 
estate duty has to be ascertained in ac- 
cordance with the provisions in Part V 
of the Act. The estate duty levied unger 
the Act can be collected as per provi- 


.sions in Part VII of the Act. Section 51 


~ 


of the Act states that estate duty may be 


‘collected by such means and in such man- 


ner as the Central Board of Direct Taxes 
may prescribe. -Rule 18 of the Estete 
Duty Rules (hereinafter referred to as 
‘the Rules’) made ‘by the Central Board 


: of Direct Taxes:in exercise of the. powers 


conferred. _by sub-section (1) of Sæ- 
tion. 85, of the Act deals with payment of 


„estate duty. That Rule provides inter alia 
Rov payment of any duty may be. miae 
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by delivery of a cheque on a scheduled 
bank or by a bank draft issued by a sche- 
duled bank or by depositing the amount 
of duty in the Government Treasury or 
by adjustment of any refund of-income- 


tax, excess profits tax, business pro- 
fits tax or. excess profits tax 
deposit. Section 52 of the Act as it 


was originally enacted provided that 
the Board might prescribe that Govern- 
ment securities could be accepted in pay- 
ment of estate duty on such items as it 
thought fit. When it was suggested that a 
provision corresponding to Section 56 (1) 
of the Finance (1909-10) Act 1910 as it 
stood at the time when the Act was en- 
acted could be introduced into the Act, ìt 
was not accepied by the Indian Finance 
Minister. Section 49 of the British 
Finance Act 1946 (9 and 10 Geo 6 C. 64) . 
provided that the Commissioners: of In- 
land Revenue could accept any property 


‘under Section 56 of the Finance (1909-10) 


Act 1910'in satisfaction or part satisfac- 


.tion of any estate duty and amended the 
` latter Act accordingly. Section 56 (1) of 


the British Finance (1909-10) Act 1910 
which was again amended by the British 
Finance Act of 1949 read thus: 

“56 (1) The Commissioners may, if they 
‘think fit, on the application of any per- 
son liable to pay estate duty or settle- 
ment estate duty accept in satisfaction of 
the whole or any part of such duty any 
such real (including leasehold) property 
as may be agreed upon between the Com- 
missioners and that person.” > 


7. The legal- position in the United 
Kingdom as it existed in 1965 in so far 
as transfer of real and leasehold pro- 
perty in payment of estate duty is con- 
cerned is summarized in Dymond’s Death 
Duties (14th Edition) at pages 720-721 
thus: i 
“D— Transfer of Property in Payment 

of Duty (1) Real and leasehold . 

. property 

By S. 56 (1) of the Finance (1909-10) 
Act, 1910, as extended and amended by 
S. 49 of the Finance Act, 1946 (which 
applies to deaths at any time) and 
the Finance Act, 1949. Sch. XI, Pt. IV 
the Commissioners may, if they think fit, 
on the application of any person liable to’ 
pay any Death Duties, accept in satisfac- 
tion of the whole or part of such duty 
any such real (including leasehold) pro- 
perty as may be.- agreed upon between 
the Commissioners and the accountable 
person, .. The - Commissioners have the - 
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right to accept foreign real or leasehold 
property, but they are scarcely likely to 
do so, The property accepted need not 
itself be liable to duty. It may be accept- 
ed in satisfaction of duty on any property 
real or personal. No Stamp Duty is to 
be payable on the transfer of such pro- 
perty (Finance 1909-10) Act, 1910, S. 56 
(2). The disposition of any property ac- 
cepted by the Commissioners is provid- 
ed for by Ss. 50 and 51 of the Finance 
Act, 1946, under which the Treasury 
may direct that the land be transferred 
direct to a body of persons (e. g. the Na- 
tional Trust) or to trustees for such a 
. body, ete, instead of to the Commis- 
_sioners, and the duty receivable by the 
latter may be paid out of the National 
‘Land Fund established by S. 48 of the 
Act. It is within the discretion of the 
Commissioners whether they will accept 
‘property under -this provision, but the 
Chancellor of the Exchequer in his 
Budget statement for 1946 said that he 
expected the power (which hitherto had 
not in practice been used) to operate on 
a substantial scale in the future: it is 
understood that seventy properties had 
been taken over up to the 31st March, 
1963. He referred also to the National 


Trust and the Youth Hostels Association. 


as examples of the bodies not establish- 
ed for profit, and having for their object 
“the provision, improvement or preserva- 
tion of amenities enjoyed, or to be en- 
joyed, by the public or the acquisition of 
land to be used by the public” to which 
the land may be transferred. Particulars 
of properties accepted are given in the 
Commissioners’ Annual Reports. 


There is no provision for the transfer 
of land by a person other than the ac- 
countable person, and the acquisition 
price cannot exceed the amount of the 
duty. 

The Commissioners’ powers extend to 
the acquisition of foreign immovable 
property, but aré scarcely likely to be 
exercised in respect of it.” 


8. The position in the United King- 
dom -appears to be more or less the same 
even after the former estate duty was 
replaced by the new tax known as 
capital transfer tax. by the British 
Finance Act 1975 (vide Section 22 of the 
Finance Act 1975). The relevant part of 
paragraph 17 of Schedule 4 to that Act 
reads thus: 


17. (1) The Board may, if they think 
fit, on the application of any person liable 
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to pay tax, accept in satisfaction of ‘the 
whole or any part of it any property to 
which this paragraph applies. 

(2) This paragraph applies to any such | 
land as may be agreed upon between the 
Board and the person liable to pay. tax. 

(3) This paragraph also applies to any 
objects which are or have been kept in 
any building — 


(a) If the Board have determined to 
accept or have accepted that building in 
satisfaction or part satisfaction of tax 
or estate duty, OF.......cccccceseee ” (See 
Halsbury’s Statutes of England (Third 
Edition) Vol. 45 at page 1870). ; 


9. Section 52 of the Act was substi- 
tuted by a new Section 52 by the Direct 
Taxes (Amendment) Act, 1964. The new 
section reads thus: 

“52. Payment of duty by transfer -of 
property— - 

(1) The Central Government may, on 
an application of the person accountable 
for estate duty, accept in satisfaction of 
the whole or any part of such duty any 
property passing on the death of the de- 
ceased at such price as may be agreed 
upon between the Central Government 
and that person, and thareupon such 
person shall deliver possession of the 
property to such authority as may be 
specified by that Government in this 
behalf. 


(2) Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, on the date the. possession 
of the property is delivered to the auth- 
ority under sub-section (1)— í 

(i) the property shall vest in the Cent- 
ral Government; and 


(fi) the Central Government shall, 
where necessary, intimate the registering 
authority concerned, accordingly; and the 
authority shall administer the property 
in such manner as the Central Govern- 
ment may direct. 


(3) Where the price referred to in 
sub-section (1) exceeds the aggregate of 
the arnounts due under this. Act in res- 
pect of the estate of the deceased. the 
excess shall be applied in the following 
order to. the payment of any tax, penalty, 
interest or other amount :— 


(i) which the legal representative of 
the deceased is liable to pay in respect 
of the income, expenditure or wealth of, 
or gift made by, the deceased under any 
of the Acts referred: to in cl, (c) of Sec- 


c 


- provisions of Section .52 of 


r 
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tion 2 of the Central Boards of Reverue 
Act, 1963; i 


(ii) which the executor is liable to zay 
under any of the Acts aforesaid in rəs- 
pect of the estate of the deceased for the 
period of the administration of the 
estate; 


(ili) which thé person beneficially en- 
titled to the property in question is liazle 
to pay under any of those- Acts; 
and the balance, if any, shall be paid to 
the accountable person.” : 


10. In the notes on clauses - annexed 
to the Bill which ‘ultimately became “he 
Direct Tax (Amendment) Act 1964, it was 
stated: 


“Sub-clause (b) seeks to substitute che 
the Estate 
Duty Act by a new provision, enabl ng 
the Central Government to accept at an 
agreed price, the assets comprised in an 
estate passing on the death-of the deceas- 
ed towards payment of the estate dtty, 
if the accountable person so offers. Pro- 
vision is also made that any balance of 
the price left after satisfying the 
amounts due under the Estate Duty Act 
“will be adjusted against amounts due 
under the other direct taxes Acts from 
the deceased, his estate and the accoun- 
table person beneficially entitled to the 
asset in question in that order.” 


11. Let us now analyse Section 52 of 
the Act. A proceeding under S. 52 does 
not commence until an application is 
made by the person accountable for 
estate duty. It is entirely at his option 
whether a property passing on the death 
of the ‘deceased should be transferred so 
that its price can be adjusted towards 
payment of the estate duty. The Central 
Government cannot compel him to dc so. 
When the accountable person voluntarily 
applies to the Central Government, the 
section says that the Central Govern- 
ment ‘may’ accept the property offered 


- in satisfaction of the estate duty at such 


€ 


price as may be agreed upon between it 
and the accountable person. Section 52 
of the Act does not say that the Central 
Government shall do so but it may do so. 
The question in this case is whether zhe 
Central Government is bound to do so. 
We shall revert to this question later 
on. Then the price of the property has. 
to be agreed upon between the Central 
Government and the accountable person. 
The price so agreed upon should naitu- 
Tally relate to the date on which agree- 
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ment takes place and it cannot certainly 
be the principal value of the property 
determined in the estate duty proceed-’ 
ings. This provision may perhaps in- 
directly act as a deterrent against ex- 
cessive valuation of the property in the 
estate duty proceedings because when 
the question of determination of its price 
under Section 52 of the Act arises there 
ought not to be a wide disparity between 
the principal value determined in the 
estate duty proceedings and what is of- 
fered by the Central Government as the 
price under Section 52. When once the 
price is agreed upon, then the account- 
able person is bound to deliver posses- 
sion of the property to such authority as 
may be specified by the Central Gov- 
ernment. On such delivery the property, 
vests in the Central Government without 
any further formality. Sub-section (3) of 
Section 52: of the Act provides that where 
the price agreed upon exceeds, the 
amount due as estate duty, the excess 
amount shall be applied to the payment 
of any tax penalty, interest or other 
amount payable in the order mentioned 
in clauses (i) to (iii) thereof. Ifafter ad- 
justing all such dues, any balance still 
remains such balance shall be paid to 
the accountable person. 


12. The Act is a fiscal statute princi- 
pally intended to levy and collect estate 
duty which when collected has to be 
disbursed in accordance with Part XII 
of the Constitution. It is not a law pro- 
viding for acquisition of a property form- 
ing part of the estate of the deceased. 
Part VII of the Act in which Sections 51 
and 52 occur only provides the machinery 
for collection of the duty. Whereas. Sec- 
tion 51 of the Act authorises the Board 
to prescribe the ‘means and manner in 
which the estate duty may be collected, 
Section 52 gives the option to the ac- 
countable person to offer a property 
passing on the death of the deceased so 
that its price may be adjusted towards 
the payment of the estate duty. Rule 18) - 
of the Rules made by the Board pur- 
suant to Section 51 enables the account- 
able person to discharge his liability in 
one or more ways mentioned therein and, 
there the Central Government is left with]. 
no choice about them. Payment of duty 
in any of the said -ways -discharges the 
liability of the accountable person under 
the Act. Section 52 of the Act, however, 
appears to be an alternative mode by]. 
which such liability can be discharged 
but it has some distinguishing features. 





x 
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Indisputably the price of the property 
offered thereunder has to be agreed upon 
between the Central Government and 
the accountable person which introduces 
an element of consensus into the pro- 
ceedings. But the point on which the 
parties are at issue in this case is whe- 
ther the Central Government is bound 
to accept a property offered by. the ac- 
countable person under Section 52 and 
initiate proceedings to settle its price by 
negotiation. The language of the statute 
prima facie does not compel the Central 
Government to do so. The section is in 
the nature of an enabling ‘provision 
which authorises the Central Govern- 
ment to accept a property in lieu of 
estate duty payable subject to the con- 
ditions mentioned in it. It is true that 
even enabling words in a statute which 
confer a discretionary power may have 
to be interpreted as compulsory where 
they amount to words clearly intended 
to effectuate a legal right. But ordinarily 
such words are permissive only. In the 
instant case the ‘very fact that there is 
a need for an agreement upon the price 
of the property between the Central 
. [Government and the accountable person 
makes the power of the Central Govern- 
ment under Section 52 (1) of the Act 
discretionary and permissive. Any other 
meaning may lead to impractical and in- 
congruous result. The Central Govern- 
ment cannot be compelled to accept the 
property in discharge of the estate duty 
when no agreement is possible on its 
price, and when law does not provide for 
a machinary to determine the price when 
there is no agreement. The history of the 
corresponding legislation in the United 


Kingdom and the language of 5S. 52 read: 


with the ‘notes on clauses’ attached to 
the relevant Bill extracted above suggest 
that the Central Government has the 
option either to accept or reject the offer 
made by an accountable person under 
Section 52. This has to be so having re- 
gard to the administrative difficulties mm- 
volved in the matter, As mentioned 
earlier, the Act is a fiscal statute intend- 
ed to collect duty and-not to acquire pro- 
perty. If Section 52 of the Act is held 
to be mandatory then the Central Gov- 
ernment will be obliged to acquire pro- 
perties in several: parts of India where it 
may not find any use for them and spend 
money on their management and upkeep 
and arrange for their disposal. The cost 
of administration involved in the Act m 
that case possibly may be much more 
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than the duty realisable under the Act. 
Further if such is the construction to be 
placed then what happens if the price of 
the property offered is more than the 
duty payable? Then in every such case, , 
the Government would be compelled to 
acquire property by paying to the ac- 
countable person the amount which is in 
excess of the duty and other sums pay- 
able under Section 52 (2) (i) to (iii) even 
when it does not need such property. 
Surely such cou-d not have been the in- 
tention of the Parliament. We are of the 
view that on a plain construction of Sec- 
tion 52 of the Act, the Central Govern- 
ment may at its discretion either accept 
the property offered under Section 52 or 
may.not. if the circumstances so warrant. 
The accountable person cannot claim 
that the Central Government is bound to 
accept such property. The power of the 
Central Government under S. 52 is purely 
administrative and discretionary. The 
High Court was in error in holding that 
if an assessee wanted to pay the estate 
duty by transferring property, the Gov- 
ernment could not refuse to accept the 
offer and insist upon payment by another 
mode, provided there was agreement on 


the price of the property between the 
Government and the assessee. 
13. When once it is held that the 


power of the Government under S. 52 of 

the Act is administrative and discre- 

tionary, it follows that the said power 

should be exercised subject to the same 

limitations which govern. all such ad- 

ministrative and discretionary powers. 

The Central Government or the authority 

which is competent to take a  deicsion 

should exercise its discretion bona fide 

and in good faith by addressing itself to 

the matter before it and should not allow 

itself to be influenced by extraneous 

and irrelevant considerations. The ques- 

tion should not ke disposed of in an arbi- 

trary or capricious way. In this case, the 

Court can only ask the authority con-~ 
cerned to exercise the discretion vested 

in it but it cannot be asked to exercise 

it in a-particular way. On this question 

we approve the decision of the Andhra - 
Pradesh High Court in Chella Rama 
Bhupal Reddy v. Central Board of Direct 
Taxes, (1977) 108 ITR 695. 

14. The true legal position may be ~ 
summarised thus. What Section 52 (1) 
does is to set forth one more mode in 
which estate duty may be recovered. It 
is a provision made specially for the re- 
covery of estate duty. It enables the 


a 
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cordance with that mode. The other 
statutory modes prescribed under S. 51 
and specified in the Rules are ~ 


son obliges the Revenue to accept the 
payment made in any of those modes 
and to treat it, by compulsion of statute, 


_as satisfaction of the dues. The peculia- 


rity of the mode provided under S. 52 (1) 
is that while recourse to it by the ac- 
countable person does not automatically 
imply satisfaction of the dues, there is 
the duty cast on the Revenue to con- 
sider. the application by the accountable 
person offering an item of property asa 
mode for satisfying the dues. The Gov- 
ernment must consider the application 
on its merits and in the exercise of 


` sound administrative judgment. Ordina- 


rily in every contract for the purchase 


. of property there are two stages. (1) In 


ee 


the’ first stage, there is complete 
freedom to the parties to decide whe- 


ther one should enter into negotiations: 


with the other at all and in that regard 
the law takes no account of the reason 
of any party for not choosing to enter- 
tain the proposal for sale made by the 
other however arbitrary, illogical or ir- 
relevant the reason may be. (2) The 
second stage follows the entertaining of 
the proposal and the actual negotiations 
between the parties which may or may 
not fructify in a contract. Section 52 (1) 
now under . consideration is concerned 
with the first stage, and -differs in this 


from the complete freedom to entertain © 
‘the proposal in that the proposal made 


under Section 52 (1} by the accountable 
person must be considered by the Cent- 


„ral Government and any decision taken 


by it on that question must proceed on 
considerations which are relevant and 
bona fide. The price of the. property is, 
however, left to be determined by agree- 
ment in the event of the Government 
deciding to accept the offer made by the 
accountable person. This forms part of 
the second stage. 


- 15. In the instant case, the High 


' [Court was, however, right in holding that 


it had not been shown that the com- 
petent authority had properly exercised 
its discretion. _In the counter affidavit 
filed by the “Assistant Controller of 
Estate Duty, some reasons were given in 
support of the decision of the Board. 
That counter affidavit.is of no use for 
the deponent could not speak on behalf 
of the Central Government or the Board, 
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those — 
“where recourse by the accountable per- 
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In the counter affidavit of Balbir Singh, 
Secretary, Central Board of Direct Taxes 
and Deputy Secretary to the Govern- 
ment of India, two principal grounds 
were mentioned for rejecting the offer — 
one, that the Central Government was 
not bound to accept the offer and two, ` 
that it had been shown that “the cash in ` 
hand, cash at bank, book debts, business 
profits, rent and share of the deceased in 
the firm of Ramnarain Lal Beni Madho 
amounted to Rs. 4,57,462/- which amount 
was more than sufficient to pay the en- 
tire estate duty demand”. On the other 
hand the respondent contended in his 
reply affidavit that he had no liquid cash 
to pay the estate duty as it had been 
invested in business. But there appears 
to have been no further -probe into the 
question. It is also obvious that the 
Board proceeded on the assumption that 
its discretion was unfettered even by 
considerations relevant to administrative 
law. In these circumstances, we feel that 
there was no proper exercise of the dis- 
cretion by the Board. 


16. We, therefore, affirm the direc- 
tion issued by the High Court but sub- 
ject to the observations made above and 
direct the Board to dispose of the appli- 
cation afresh in accordance with law. 

17. The appeal is accordingly dispos- 
ed of. No costs. 

Order accordingly, 


AIR 1981 SUPREME COURT 1269 
= 1981 Tax. L. R. 668 
(From: AIR 1966 Ker 77 (FB)) - 
V, D. TULZAPURKAR AND E. S, 
VENKATARAMIAH, JJ. 


Civil Appeal No. 1543 of 1971, D/-. 7-4- 
1981, 


The Wealth-tax Officer, Calicut, Appel- 
lant v. C. K. Mammed Kayi (since deceas- 
ed) through his L. Rs. Shri T. M. Pocker 


F 


_and others, Respondents, 


(A) Wealth-tax Act (27 of 1957), S. 3 — 
Term ‘individual’ includes a group of indi- 
viduals like a Mapilla Tarwad. AIR 1966 
Ker 77 (FB), Reversed. (General Clauses 
Act (1897), S. 13 (2)). . 


Mapilla Marumakkathayam Tarwads of 
North Malabar — Muslim undivided fami- 
lies governed by Marumakkathayam Act 
(Madras Act 17 of 1939) — fall within 
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the expression ‘individual’ and are asses- 
sable- to tax under S: 3 of the Wealth-tax 
_Act,. 1957. (Para 9) 


The. term ‘individual’ undér S. 13 (2) 
of the General Clauses Act, 1897 can be 
read in plural. and. as such would include 
a body or group of individuals like a 
Mapilla Tarwad. ` (Para 6) 


The two terms: ‘individual’ and ‘Hindu 
undivided. family’ have not been used in 
S; 3 im antithesis with each other. The 
specific mention of Hindu undivided. fami- 
ly in the section: does not. result in the 
exclusion of. group of individuals. 
only form. a unit. by reason of their birth 
like-a Mapilla Tarwad from the operation 
of the- section. It cannot be said. that if 
term ‘individual’ was. intended: to include 
joint families: or undivided families it was 

‘redundant. to: specify Hindu undivided 
families.. (Para 6) 


The contention. that: because there are 
references: to: ‘wife!, ‘daughter’ and ‘child’ 
of an individual in S; 4: the term ‘indivi- 
dual’ in S. 3 should be construed as ref- 
erable to a single humar being cannot also 
be accepted! Similarly absence of provi- 
sions similar to those applicable to Hindu 

‘undivided: family for assessing group of 
individuals who form non-Hindu undivid- 
ed: families provisions. like S. 5 (1) (ii) 
cannot affect or control in any menner the 
charging; section. AIR 1966 Ker 77 (FB), 
Reversed, AIR 1957 SC 832 and AIR 1969 
SC 1094, Rel. on. (Para 7) 


(B) Wealth-tax Act (27 of 1957), S. 3 — 
Section is: not: violative of Art. 14. (Con- 
stitutiom of India, Axt. 14). 


The Act which provided for a lower 
limit of exemption to. individual and higher 
limit of exemption to Hindu undivided 
family does not amount to hostile discri- 
mination against group of individuals con- 
stituting the Mapilla. Marumakkathayam 
Tarwad.. The Parliament has been accus- 
tomed: in: enacting, tax laws to make a dis- 
tinction between a Hindu: undivided fam- 
ily consisting of Hindus and undivided 
families of Mapillas. For purposes of tax- 
ing statutes. Mapilla Tarwads have always 


been regarded as individuals. AIR 1969 
SC 1094, Rel. on: (Paras 8, 9) 
Cases Referred: Chronological Paras- 
AIR. 1969 SC 1094: 74: ITR 49: 4, 8,9 


AIR 1965. SC. 1387 : (1965) 2 SCR. 355 3 


AIR 195% SC 832:32 ITR 615 t 


1948. AC. 422.: (1948) 2 All ER 1:64 TLR 
297, Russell v. Scott: 
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who - 
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Mr. B. B. Ahuja and Miss A Subhashini, 
Advocates, for Appellant; Mr. G. CG, 
Sharma, Sr. Advocate, (M/s. E. D. Helmes, 
S. P. Nayar and R. S. Sharma, Advocates 
with him). for Respondents, : 


TULZAPURKAR, J. :— This appeal, by 
certificate granted by the Kerala High 
Court, raises the question whether Mapilla 
Marumakkathayam Tarwads of North 
Malabar — Muslim undivided families 
governed by Marumakkathayam Act 
(Madras Act 17 of 1939) — fall within the 
expression ‘individual’ and are assessable 
to tax under S, 3 of the Wealth-tax Act 
1957? 


2. The checkered history . through 
which this litigation has passed may _ 
briefly be indicated in order to appreciate 
how the aforesaid question arises for our 
determination. At the relevant time the 
deceased respondent was the karnavan of 
a Mapilla Marumakkathayam Tarwad 
registered as impartible within the mean- 
ing of S. 20 (1) of the Mapilla Marumak- 
kathayam Act (Madras Act 17 of 1939), 
He was assessed to Wealth-tax for the as- 
sessment year 1957-58 on the net wealth of 
his. Tarwad considered as an individual 
under S. 3 of the Wealth-tax Act, 1957 
and on completion of the assessment a 
demand notice dated July, 16, 1958 was 
served on him for payment. On Septem- 
ber, 10, 1958 he filed a writ petition be- 
ing O. P. No. 674 of 1958 seeking to quash 
the said assessment and the demand notice 


on the ground of unconstitutionality. of the 


Wealth-tax Act No. 27 of 1957 (hereinafter 
called ‘the Act’). Four other writ petitions 
were also filed by the karnavans of Hindu 
undivided families of Malabar and Cochin 
governed by the Madras Marumakkatha- 
yam Act No. 22 of 1923 challenging the 
constitutionality of the Act. Since common 
questions of law arose for determination, 
the High Court disposed of the writ peti- 
tions by a commen judgment. The consti- 
tutionality of the Act was challenged on 
two grounds— (a) that the Parliament was 
not competent to include a Hindu undivid- 
ed family in the charging S. 3 of the Act 
in view of Entry 86.in List I of the 
Seventh Schedule of the Constitution and 
(b) that the charging S. 3 of the Act was 
violative of Art. 14 of the Constitution. 
The High Court repelled the first ground ` 
of challenge and held that Parliament was _ 
competent to include a Hindu undivided 
family in S. 3 of the Act as constituting a 


‘6 body or group of individuals: coming 
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within the term ‘individuals’ in Entry 56, 

but accepted the latter ground of chal- 

lenge by its judgment rendered on Juty, 

1, 1951. -It took the view that there vras 
< discrimination as between. Hindu undivid- 
ed families and Muslim Mapilla Tarwads 
which were also undivided families arà, 
therefore, the charging section in so far 
as it governed undivided families was hit 
by Art. 14. The High Court observed that 
the Department had failed to substanticte 
its contention that Muslim Mapilla Ta- 
wads were so insignificant in number 
that their existence could be ignored in the 
context of the attack under Art. 14. Tae 
Department carried the matter in appeal 
to this Court. By its judgment dated Feb- 
ruary 17, 1964, this Court set aside ine 
judgment and orders of the High Cotrt 
and remanded the cases to the High Cotrt 
to consider whether Art. 14 applied to tne 
cases or not after giving the parties œp- 
portunity of putting forward their respec- 
tive cases supported by facts and. figures. 
In doing so, this Court observed that on 
the question raised under Art. 14 the Hizh 
Court seemed to take the view that it was 
for the State to show that Art. 14 was rot 
applicable, that this was not correct and 
that it was for the party who came fcr- 
ward with the application that 
‘before the law or equal protection of laws 
was being denied to him to adduce facts 
to prove such denial. 


3. On remand, out of the two conten- 
tions initially formulated by the assesse3s, 
the first relating to the constitutionality 
of the Act in relation to Entry 86 in 

_ List I had in the meantime been squarely 
` dealt with and overruled by this Court in 
the case of Banarsi Dass v. Wealth-iax 
Officer, (1965) 2 SCR 355: (AIR 1965. SC 
1387) and, therefore, the same was rot 
pressed and only the second contention 
regarding the validity of the charging & 3 
as being violative of Art. 14 was argued 
before the High Court. Each one of the 
three learned Judges who heard the matter 
ultimately rejected the challenge and held 
that S. 3 was not violative of Art. 14, but 
-each one did so for different reasons aid 


in that process the majority reached the- 


conclusion that non-Hindu undivided 
families like Mapilla Marumakkathayem 
Tarwads, were altogether outside the prr- 
_view of the charging S. 3 and hence as- 
sessment made and the demand notice 
served on the deceased respondent deserv- 
ed to be quashed. Justice Velu Pillai took 
the view that the legislative entries in a 
Constitution were to be widely and lib- 
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erally construed but not the:provisions-of-a 
taxing statute, that though ‘the term ‘in- 
dividuals’ in Entry 86 of List I would -be 
comprehensive enough to include a ‘body 
or group of individuals like undivided 
Hindu families similar construction .of the 


expression ‘individual’ in S. 3 of ‘the 
Wealth-tax Act so as ite include non- 
Hindu undivided ‘families like Mapilla 


Marumakkathayam Tarwads was not war- 
ranted, that the term “individual in `S. 3 
of the Act occurred in antithesis with 
the term ‘Hindu undivided ‘family, and ‘if 
all undivided families were ‘included :in 
the term ‘individual’ there was no neces- 
sity to mention Hindu wndivided family 
as a distinct taxing uwt. He, therefore, 
eame to the conclusion that non-Hindu un- 
divided families were net covered tby the 
term “individual and were, ‘therefore, out- 
side the charging section .of ithe Act, but 
their exclusion from the charging section 
did not attract the vice of discrimination 
under Art. 14 inasmuch. as jit had ibeen :es- 
tablished that ‘there were only 22 Mapilla 
Marumakkathayam ‘Tarwads ‘in ithe whole 
country and as ‘such constituted an insigni- 
ficant or microscopic minority «and their 
exclusion from ithe charging provision was 
neither deliberate nor material:and, there- 
fore, S. 3 did mot violate Art. 14. Justice 
V. P. Gopalan Nambiyar, ‘however, took 
the view that the expression ‘individual’ 
in S. 3 of the Act properly read included 
a group of individuals who were members 
of a Mapilla Marumakkathayam ‘Tarwad 
but since such intenpretation of the ‘term 
‘individual’ led to differential treatment .to 
such non-Hindu undivided -families .as 
compared to Hindu undivided families in- 
cluding Hindu Marumakkathayam ‘Tar- 
wads and’ would be violative of Art. 14 
he would read down that expression so.as 
to exclude Mapilla Marumakkathayam 
Tarwads’.and on reading down the ex- 
pression as aforesaid S. .3 avoided the vice 
of discrimination under Art. 14. Justice 
T. S. Krishnamoorthy Iyer, however, took 
the view that the expression ‘individual’ 
in S. 3 of the Act included group of indi- 
viduals who were members of a Mapilla 
Marumakkathayam Tarwad as, .according 
to him, the specific mention of ‘Hindu un- 
divided family’ as a separate assessable ` 
entity in the charging section :could not 
restrict the medning of the term ‘indivi- 
dual’ and, therefore, Mapilla Marumak- 
kathayam Tarwads were assessable under - 
Section 3 of the Act and ‘that even after 


inclusion of such group of individuals 
within the- expression ‘individual’ ithe 
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charging S. 3 of the Act was not violative 
of Art. 14 of the Constitution. He took 
-the view that the equality clause permit- 
ted the Legislature a wider discretion to 
classify persons, properties or transactions 
into different categories and tax them dif- 


~ ferently under its power of taxation, that 


a Hindu Marumakkathayam Tarwad and 
a Mapilla Marumakkathayam Tarwad 
were not similarly situate, that the classi- 
fication made by the Legislature was 
rational and, therefore, the Act which pro- 
vided for a lower limit of exemption to 
individual and higher limit of exemiption 
to Hindu undivided family could not 
amount to hostile discrimination against 
group of individuals constituting the 
Mapilla Marumakkathayam Tarwad. In his 
view there was no substance in the chal- 
lenge to S. 3 of the Act under Art. 14 and 
‘the writ petition was Hable to be dis- 


missed. However, in accordance with the | 


view of the majority that Mapilla Maru- 
makkathayam Tarwads were outside the 
purview of S. 3 of the Act the writ peti- 
tion was allowed and the assessment made 
and demand notice served on the deceas- 
ed respondent were quashed. In other 
words, though all the learned Judges re- 


pelled the challenge to the charging sec- . 


tion based on Art. 14 of the Constitution, 
the majority reached that conclusion by 
‘holding that Mapilla Marumakkathayam 
Tarwads were outside the purview of S. 3 
of the Act. It is this latter view which is 
being challenged before us by the De- 
partment in this appeal. 


4.- Counsel for the Revenue urged two 
contentions in support of the appeal. In 
the first place he supported the construc- 
tion placed by Krishnamoorthy Iyer, J., 
on the expression ‘individual in S. 3 of 
the Act that it took in a body or group 
of individuals like a Mapilla Marumak- 
kathayam Tarwad for being assessed to 


wealth-tax. Secondly, he urged that such. 


construction was in accord with the long 
legislative practice obtaining in the taxing 
scheme in the country under which 
Mapilla Marumakkathayam Tarwads have 
always been treated and assessed in the 
' status of individual—a legislative. practice 
.that has been judicially noted by this 
Court in the case of V. Venugopala Ravi 
Varma Rajah v. Union of India, 
74 ITR. 49: (AIR .1969 SC 

On the other hand. counsel 
the respondent assessee , 
fcr our acceptance the view 
’ Velu Pillai, J., that the expression 


for 


tindi- 


* vidual’:.in `S. ‘3. did not cover , non-Hindu. - 
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canvassed . 
taken by - 
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- undivided families like Mapilla Marumak- 


kathayam Tarwads and these were, there- 
fore, outside the purview of the charging 
provision. He attempted to- strengthen 
that view by contending that the expres- 
sion ‘individual’ in S. 3 meant a single 
individual as a human being and accord- 
ing to him this was clear from the fact 
‘daughter’ and 
‘child’ of an individual occur in S. 4 of the 
Act. He further pointed out that under 
Section 5 (1) (ii) wealth-tax was not pay- 
able by an assessee in respect of his in- 
terest in the coparcenary property of any 


Hindu undivided family of which he is a. 


member but there was no corresponding 
exclusion of the interest of the assessee in 
the property of a non-Hindu undivided. 
family like a Mapilla Marumakkathayam 
Tarwad from the incidence of the tax and 
this also suggested that the term ‘indivi- 
dual’ in S. 3 was not intended to. include 
a Mapilla Marumakkathayam Tarwad. 

5. Section 3 of the Act at the miarerial 
time ran thus: 


“Subject to the other provisions ` con- 


tained in this Act, there shall be charged ` 


for every financial year commencing on 
and from the first day of April, 1957, a 
tax (hereinafter referred to as wealth-tax) 


- in respect of the net wealth on the corres- 
- ponding valuation date of every indivi- 


dual, Hindu uncivided family and com- 


6. It cannot be disputed that the canon 
of construction applicable to Entries 
in the three Legislative Lists occurring in 
a Constitution would be different from 
the canon of construction that would ap- 
ply to terms or expressions used in a tax- 
ing statute. The object of an Entry in 
any Legislative List is to demarcate as 
wide a Legislative field as possible by the 
use of compendious words or expressions 


.while the rule of construction applicable 


to a taxing statute must ensure that “the 
subject is not to be taxed unless the lan- 


guage of the statute clearly imposes the | 


obligation” (per Lord Simonds in Russell 
v. Scott 1948 AC 422). It is, therefore, 


` pany at the rate or rates specified in the ` 
schedule,” 


clear that because the expression ‘indivi- - 


dual’. occurring in Entry 86 of List I of 
the Seventh Schedule to the Constitution 
takes within its ambit a Hindu undivided 


family, it would ‘not’ automatically fol- * 


low that. the term ‘individual’ occurring 


in 5.3 0fthe Wealth-tax Act 1957 would ~ 
include a non-Hindu undivided family ‘like . 
a Mapilla Marumakkathayam Tarwad, but: 

the. question wili ‘have to be considered — 
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in the light of the scheme of the Wealtk- 
tax Act itself. The enactment is intended 
to provide for the levy of wealth-tax; the 
general scheme thereof is to assess a-l 
vpersons who happen to possess or eam 
wealth beyond a particular limit fixed hy 
the statute to wealth=tax and since tre 
Act imposes a general tax on the entire 
wealth of the community the presump- 
tion would be of equality of incidence 
rather than exemption of a few. Seconc- 
ily, the term ‘individual’ under S. 13 (3) 
of the General Clauses Act, 1897 can re 
read in plural and as such would include 


Mapilla Tarwad. Thirdly, there is no watr- 
rant for suggesting that the two terics 
‘individual’ and ‘Hindu undivided famil~’ 
have been used in antithesis with each 
sother, for S. 3 being the charging provi- 
sion is merely concerned with specifying 
different assessable units for purposes cf 
assessment of wealth and imposition cf 
the levy; it cannot be disputed that the 
Legislature can select persons, properties, 
transactions and objects for the impos:- 
tion of a levy and for that purpose. classi- 
fy as many different assessing units as -t 
could reasonably think necessary and this 
is how three assesssable units namely, 
‘individual’, ‘Hindu undivided family’ ard 
‘company’ (which was later omitted) have 
come to be specified in S. 3. In our view 





the specific mention of. Hindu undivided’ 
family in the section, does not result in, 


the exclusion of group of individuals who 
only form.a unit by reason of their birth 
like a Mapilla Tarwad from the operation 
of the section. It.is difficult to accept the 

erargument that if term ‘individual’ was ir- 
tended to include joint families or ur- 
divided families it was redundant to spe- 
cify Hindu undivided families. 

7. In the context of the argument thet 
the term ‘individual’ can refer only toa 
single human being it will be apposite to 
refer to what this Court has observed in 
Commr. of Income-tax, Madhya Pradesh 
and Bhopal v. Sodra Devi, 32 ITR 615: 
(AIR 1957 SC 832). At page 620 of the 
report this Court has said: 

ET word ‘individual’ has not been 
defined under the Act (Indian Income-tax 
Act 1922) and there is authority for the 
proposition that-the word ‘individual’ does 

snot mean only a human being but is wide 
enough to include a group: of. persons 
forming a natural unit”. 


The contention: that ` because - there arə 
references ‘to ‘wife’, 
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‘daughter’ and ‘chile’ - 
of. an individual in S, Æ the term: ‘indivi- - 
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dual’ in S. 3 should be construed as re- 
ferable to a single human being cannot| 
obviously be accepted. Similarly absence 
of provisions similar to those applicable 
to Hindu undivided family for assessing] . 
group of individuals who form non-Hindu 
undivided families [provisions liké Sec- 
tion 5 (1) (ii)] cannot affect or contro] in 
any manner the charging section. On con- 
struction, therefore, we are clearly of the 
view that the term ‘individual’ in S. 3 
includes a group of individuals like a 
Mapilla Tarwad. 

8. Furthermore, we would like to 


point out that the aforesaid construction 
would be in accord with the legislative 


- practice obtaining in the taxing scheme 
. in the country whereunder Parliament has 


always been treating and assessing Mapilla 
Marumakkathayam Tarwads in the status 
of ‘individual’ under the various taxing 
statutes. In V. Venugopala Ravi Varma 
Rajah v. Union of India (AIR 1969 SC 
1094) (supra), a case arising under the 
Expenditure Tax Act (29 of 1957), the 
question for determination was whether 
S. 3 of that Act was violative of Art. 14 


. of the Constitution because a Hindu un- 


divided family. (specifically mentioned as 
a distinct assessing unit) governed by the 
Marumakkathayam Law had to pay tax’ at 
a higher rate by reason of the amalgama- - 
tion of the expenditure of all the members 
of the family whereas a Mapilla undivided’ 
family was required to pay tax at a lower 
rate since the members of such family 
governed. by the Marumakkathayam Law 
were liable to be taxed as individuals 
under the section and this Court answer- 
ed the question in the negative. While’ 
doing so this Court pointed out how Par- 
liament had been accustomed in enacting] 
tax laws to make a distinction between aj 
Hindu undivided family consisting: ofi 


‘Hindus and undivided families of Mapillas, 


and how for purposes of taxing statutes; 
Mapilla Tarwads have always been re-| 
garded as individuals. The relevant ob-| - 
servations in this behalf run as follows: 
“Under the taxing Acts the scheme of 
treating a Hindu Undivided Family has. 
been adopted for a long time, e. g., the 
Indian Income-tax Act IX of 1869, Indian 
Income-tax Act IX of 1870, Indian In- 
come-tax Act XII of 1871, Act VIII of 
1872, Act II of 1886, Act VII of 1918, Act 
XI of 1922, Act 43 of 1961-have treated 
a Hindu Undivided Family as a distinct | 


.taxable entity. Similarly under the Wealth- 


tax. Act 27-0f 1957 .and. the Gift-tax Act 
18 of 1958, the Hindu -Undivided Family is ~- 
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made a unit of taxation. Under the Busi- 
ness Profits Tax Act 21 of 1947 and the 
Excess Profits Tax Act, 1940 also the 
Hindu Undivided Family was made a unit 
of taxation. ‘For the purposes of these 
Acts Mapilla tarwads governed hy the 
Marumakkathayam law have been regard- 
ed as individuals.’” (Emphasis here into 
‘ ? supplied). 

9. For all these reasons we hold that 
the term ‘individual’ in S. 3 of the Act 
includes within its ambit Mapilla Maru- 
makkathayam Tarwads and they are well 
within the purview of the taxing provi- 
sions of the enactment. Further, even after 
their inclusion in the term ‘individual’ 
5. 3 of the Act would not be violative of 
Art. 14 for the same reasons for which 
=. 3 of the Expenditure Tax Act, 1957 has 
been held to be not so violative by this 
Court in V. Venugopala’s case (AIR 1969 
SC 1094) (supra). 


10. In the result the appeal is allowed 
but there will be no order as to costs. 


Sonia Bhatia v, State of U..P, 


Appeal allowed, . 
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(From: Allahabad)* 
S. MURTAZA FAZAL ALI, 
A. VARADARAJAN AND 
V. B. ERADI, JJ. 


Civil Appeal No. 775 of 1981; D/- 17-3- 
1981. i ‘ 

Ku. Sonia Bhatia, Appellant v. State 
of U. P. and others, Respondents. 

(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Pre. and 
Sec. 5 (6) — Words “transfer” and “con- 
sideration” — Not defined under the Act 
— They are used in the Act in general 
sense of the 
Act (1882) and Contract Act (1872) re- 
spectively. {Transfer of Property Act 
(1882), Section 5; Contract Act (1872), 
Section 2 (d); Words and Phrases — 
‘Transfer’ and ‘Consideration’). ' 


(Para 9) 


(B) Interpretation of Statutes — Use 
of terms of expressions of well known 
legal significance or connotation ` by 
legislation — Court must interpret them 
as used or understood in popular sense. 
AIR 1972 SC 168, Rel. on. 


*C, M. W. P. No. 12602 of 1977, D/- 
21-12-1978 (All). 


DY/DY/B747/81/DVT 





terms as defined in T. P. 


ra 


(Para 10) ` 


. fact that if there is any 


_ “Consideratiion” 


A.I. R. 


(C) Transfer of Property Act (4 of 
1882), Sec. 122 — Gift — Essentials of 
— Absence of consideration in any 
form is a must. (Words & Phrases — 
Gift). 


The concept of 


T 


gift is diametrically 
opposed to the presence cf any con- 
sideration or compensation. A gift has 
aptly been described as a gratuity and an 
act of genercsity and stress is on the 
consideration 
then the transaction ceases to be a gift. 
Complete abseree of consideration is the 
main hallmark which distinguishes a 
gift from a grant or for that matter 
other transactions which may be for 
valuable or adequate consideration. 
(Paras 16, 22) 
A gift is undoubtedly a transfer_ 
which does not contain any element of 
consideration in any shape or form. In 
fact, where there is any equivalent or 
benefit measured in terms of money in 
respect of a gift the transaction ceases 
to be a gift and assumes a different 
colour. The motive or the purpose of 
making a gift should not be confused 
with the consideration which is the sub- 
ject matter of the gift. Love, affection, 
spiritual benefit and many other factors 
may enter in the intention of the donor 
to make a gift but these filial considera- 
tions cannot be called or held to be 
legal considerations -as understood by 
law. It is manifest, therefore, that the 
passing of monetary consideration is 
completely foraign to the concept of a 
gift having regard to the nature, charac- 
ter and the circumstances under which 
such a transfer takes place. . 5 
(Para 20) 
Thus, Sectien 122 of the Transfer of 
Property Act clearly postulates that a 
gift must have two essential character- 
istics (1) that it must be made volun- 
tarily, and (2) that it should be without 
consideration. This is apart from the 
other ingredients like acceptance, etc. 
(Para 21) 
(D) Contract Act (9 of 1872), S. 2 (d) 
— “Consideration” and “Adequate con- 
sideration” — Connotations of. (Words 
and Phrases — “Consideration” and 
“Adequate consideration”). 
‘means a reasonable 
equiyalent or other valuable benefit” 
passed on by the promiscr to the pro- 
misee or by the transferor to the, trans- 


feree. Similarly, when the word  ‘con- 
sideration’ is qualified ‘by the word 
‘adequate, it makes consideration 
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stronger so as to make it sufficient and 
valuable having regard to the facts, cir- 
cumstances: and necessities of the case. 
{Para 20: 
Y (Œ) U. P, Imposition of Ceiling on 
Land Holdings Act (f of 1961), S. 5 (Gi 
Proviso (b) €ntvoduced by U. P. Act 15 


of 1973) — Expression “transfer foz 
adequate consideration” — Excludes 
giit — Computation of ceiling area — 


Gift of land during relevant period: has 
to be ignored. (1977) 3 Ali LR 686 : 


AIR 1978 (NOC) 101 (All), Overruled. 
(Interpretation of Statutes — Legisla- 
tive intent). f i 

In view of the connotations of the 


words “transfer” and “adequate con- 
siderations” as understood under the 
„Transfer of Property Act and Contract 
Act respectively, the words ‘transfer fo? 
adequate consideration’ used in Cl. (bi 
of the proviso to Section 5 (6) clearl~ 
and expressly exclude a _ transaction 
which is in the nature of a gift ane 
which is. without consideration. Love 
and affection, etc, may be motive for 
making a gift but is not -a consideration 
in the legal sense of the term. The fact 
that clause (bẹ of the proviso does not 
exclude gift expressly is of no consequence 
because that is not the only method of 
conveying the legislative intent. Th> 
Same result can be achieved by neces- 
sary intendment. By using -the word 
‘adequate’ to qualify the word ‘con- 
sideration’ the legislature has com- 
pletely ruled out arid excluded gift 
from the ambit of clause (bì of th> 
„proviso. (Para 21) 


As in the case of a gift there is no 
question of a consideration, it cannot, 
therefore be said that the 3rd part of 
clause (b) of the proviso which contains 
the words ‘for adequate consideratior 
is inapplicable and should be ignorec. 
This would be diametrically opposed tə 
the well-known rule of interpretation 
that courts in interpreting statutes must 
not interpolate or legislate. It is welll 
settled that a legislature does not waste 
words without any intention, and every 
word that is used by the legislature 
must be given ts due import. and signi- 
ficance. When even a sale for inadequate 
consideration is . excluded mde? 
CI. (b) of the proviso, the question ož 
inclusion of gift does not arise at all. 

(Para 229 

The words ‘relinquishment, admis- 
sion or declaration’ used in the Explana- 
tion I to clause (b) of See, 5 (6) do nox 
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lead to the inference that clause (b) 
of the proviso does not exclude gift. It 
is well settled that an Explanation 
merely widens the scope of the main 
section and is not meant to carve out a 
particular exception to the contents of 
the main section. (1977) 3 All LR 690 : 
AIR 1978 (NOC) 101 (All), Overruled, 
Case law discussed. (Paras 24, 26, 28) 

(Œ) U. P. Imposition `of Ceiling on 
Land Holdings Act (1 of 1961), S. 5 (6) 
proviso (b) (Introduced by U. P. Act 
18 of 1973) — “Adequate consideration” 
— Meaning of — Interpretation given 
to the words under Income-tax Act can 
be used for interpreting the words 
under the Ceiling Act, as objects of 
both Acts are similar. (Interpretation of 
Statutes — Same words used in differ- 
ent statutes; Income-tax Act (1961), 
Sec. 16 (3)). (Para 26) 


(G) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Pre. and 
Sec. 5 (6) proviso (b) (Introduced by 
U. P. Act 18 of 1973) — Ceiling area — 
Computation of — Ignoring transfer by 
way of gift causing great hardship in. 
individual case — Not a ground for not 
applying provisions of the Act. (Con* 
stitution of India, Arts. 38, 39). 


Even if gift of land is bona fide and 
is made in good faith if it is covered by 
Sec. 5 (6), then the gift will be ignor- 
ed while computing the ceiling area. 
The plea that it will cause serious hard- 
ship in a given case is of no avail. The 
Act is a valuable piece of social legis- 
lation with the avowed object of ensur- 
ing equitable distribution of the land 
by taking away land from large tenure- 
holders and distributing the sam2 among 
landless tenants or using the same for 
public utility schemes which is in the 
larger interest of .the community . at 
large. The Act seems to implement one 
of the most important constitutional 
directives contained in Part IV of the 
Constitution of India. If in this process 
a few individuals suffer severe hardship 
that cannot be helped, for individual 
interests must yield to the larger 
interests of the community or the 
country as indeed every noble cause 
claims its martyr. (Para 29) 


Cases Referred : Chronological Paras 


(1978) Civil Writ Petn. No. 915 of 1975 
D/- 10-7-1978 (All), Fateh Mohammad 
v. District Judge 6, 27 

AIR 1977 SC 2328 : (1978) 1 SCR 423 : 
1977 Lab IC 1857 il 
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FAZAL ALI, J.:— This appeal by 
special leave is directed against a judg- 
ment dated ‘December 21, 1978 of. the 
Allahabad High Court allowing the writ 
petition filed by the State of U. P. be- 
fore the Court. 


2. The case arose out of an order 

passed by the Prescribed Authority 
under the U. P. Imposition of Ceiling on 
- Land Holdings Act, 1960 (hereinafter 
referred to as the ‘Act’), as amended 
up-to-date, by which the said Authority 
rejected the claim of the petitioners on 
the basis of a gift which had been ex- 
ecuted by her grand-father by a regis- 
tered document dated January 28, 1972. 
The Act was passed as far back as 1960 
but by virtue of an amendment, being 
`U. P. Act No. 18 of 1973, Section 5 was 
introduced which placed a ceiling on 
any tenure-holder to hold land in ex- 
cess of the ceiling area fixed under the 
Act. Section 5 contained various sub- 
sections but in the instant case we are 
concerned only with sub-section (6) as 
also clause (b) of the proviso to the said 
sub-section. By another amendment. be- 
ing U, P. Act No. 2 of 1975, which was 
given retrospective operation with ef- 
fect from 8-6-1973 Explanation I, along- 
with its sub-clauses, was added to sub- 
section (6) of Section 5. 5 


3. The decision in the present case 
turns upon `the interpretation of sub- 
section (6) of Section 5 and the proviso 
therein in order to determine the vali- 
dity of the Deed of Gift said to have 
been executed by Chunni Lal Bhatiya, 
the grandfather of the petitioner Sonia 
and respondent No. 4 before the Dis- 
trict Judge. 
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4. To begin with, we might like to 
state here that the facts of the case 
undoubtedly reveal.that if the provi- 
sions of the said sub-section (6) were 
to apply it would work serious hard= 
ship to the petitioner but as we are 
concerned with interpretation of an im- 
portant statute the mere fact that a cor- 
rect interpretation may lead to hardship 
would not be a valid consideration for 
distorting the language of the v atatutary 
provisions. 


5. Before we eased to examine the 
relevant provisions, it may -be necessary 
to give a re’sume’ of the facts of the 
case. Chunni Lal Bhatiya had two sons, 
Sudesh and Mahesh and a daughter Smt, 
Sarla. On 14-€-1969 Chunni Lal execut- 
ed.a registered deed of gift in respect of. 
110 bighas in favour of his son, Sudesh. 
A month later. another deed of gift was 
executed in favour of his son, Sudhir (sic), 
So far as these two gifts are concerned, 
as they were made before the amend- 
ment of the Ceiling Act, their validity 
was beyond question and they are not the 
subject-matter of any dispute . in the 
present case. On January 28. 1972 
Chunni Lal executed a gift in respect of 
80 bighas in favour of his grand- 
daughter, Sonia (daughter of Mahesh). 
It appears that a serious misfortune had 
befallen Chunni Lal in that he lost his 
two sons, Sudesh and Mahesh, who were 


serving in the Air Force and died in 


two different cir crashes. As Chunni Lal 
wanted to make sufficient provision for 
his grandsons and , TBO SQ UR NEES « he 
executed the three gifts. 


6 The gift executed in favour of 
Sonia is the subject-matter of the dis- 
pute in the instant case. The Prescribed 
Authority held that as the gift 
was made after the’ due date, i. e. 24-1- 
1971, as prescribed by sub-section (6) 
of Section 5, the transfer would have to 
be ignored. Against the decision of the 
Prescribed Authority, the appellant fil- 
ed an appeal before the District Judge, 
being the Appellate Authority, and as- 
sailed the finding of the Prescribed 
Authority. The District Judge, after 
hearing the parties, came to a clear find- 
ing that the gift was a bona fide one 
having regard to the circumstances in 
which the transfer was made and mere” 
ly because it was executed after the due 
date (24-1-1971) it could not be held to 
be invalid. Thereafter. the State of U. P. 
filed a writ- petition in the High Court 
which was allowed following a Division 
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‘relinquishment 


1981 


Bench decision of its Court in Feeh 
Mohammad v. District Judge, Civil Writ 
Petn. No. 915 of 1975, Decided on. 10-7- 
1978, which had held that a deed of sift 
not being a transfer for consideration 
had to be ignored under the provisicns 
of the Act. Hence, this appeal before as. 


7. The finding of the District Jucge 
that the gift was a bona fide one has 
not been challenged by Mr. Rana, p- 
pearing for the . respondent, who how- 
ever argued that the said gift itself was 
not covered by the Explanations laid 
down in the proviso to the said: sub-sec- 


tion (6) of Section 5 of the Act. Thus, 


the only question for determination in 
the instant case is the legal effect of the 
prohibition contained in sub-section £6) 
and clause (b) of its proviso. In order to 


understand the scope and ambit of srb-- 


section (6) and its proviso, it may be 
necessary to extract the relevant por- 
tions of sub-section (6) and Explara- 
tions concerned :— 


"6. In determining the 
applicable to a 


ceiling area 
tenure-holder, any 


-transfer of land made after the twenty- 


fourth day of January, 1971, which tut 
for the transfer would have been declar- 
ed surplus land under this Act, 
be ignored and not taken into accourt: 

Provided that nothing in this sub-sec- 
tion shall -apply to :— 

"(b) a transfer proved ‘to the satisiac- 
tion of the prescribed authority to be in 


good faith and for adequate considera-. 
‘tion and under an 


irrevocable instru- 
ment not being a benami transaction or 
for immediate or deferred benefit of tue 
members of his 


Explanation: J— For 
this sub-section, the expression transfer 
of land made after the twenty-fourth 
day of January, 1971, includes :— 

(a) a declaration of a person as a @- 
tenure-holder made after the twenty- 
fourth day of. Janu., 1971 in a suit or pro- 
ceeding irrespective of whether such 
suit or proceeding was pending on oF 

twenty-fourch 
day of January, 1971. : 

(b) any admission, 
or 


acknowledgmert, 
declaration in 
of a person to the 
made in any other deed 
or instrument or in any other manner” 

“Explanation II— The burden of prow- 
ing that a case falls within clause (b) of 


favour 
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shall ° 


the purposes of 


S.C. 1277 


the proviso shall rest with the party 


claiming its benefit.” 


8. The substantive provision which is 
contained in sub-section (6) clearly pro- 
vides that any transfer after the 24th 
of January, 1971 would have to be 
ignored and not taken into account in 
determining the surplus area. Clause (b) 
of the proviso to sub-section (6) (here- 
inafter referred to as ‘clause (b) of the 
proviso’) however, carves out an excep- 
tion to the general rule contained in 
sub-section (6) and Explanation II places 
the burden of proving the fact, that the 
case falls within the protection of 
clause (b) of the proviso, on the party 
relying on the transfer and claiming its 
benefit. A careful analysis of clause (b) 
of the proviso would reveal that it re- 
quires the following conditions to be 
fulfilled before a transfer_can seek its 
protection : 


(1) that the transfer must be in good . 
faith, 

(2) that it must be proved to z in 
good faith to the satisfaction of the pre- 
scribed Authority. 


. (3) that it should be for adequate con- 
sideration and under an irrevocable 


‘instrument, and 


. (4) that it should not be in the nature 
of a benami transaction for immediate 
or deferred benefit of the tenure holder 
or other members of his family. 


9. It is manifest that if these condi- 
tions are satisfied and proved to the 
satisfaction of the Prescribed Authority _ 
then the burden which lies on the clai- 
mant under Explanation II would have 
been discharged and the transfer would 
not be ignored but would fall under the 
protective umbrella contained in Cl. (b) 
of the proviso. It may be noticed that 
‘the legislature in its wisdom has neither 
defined the word ‘transfer’ in any of the 
definitions of the Act nor has clarified 
it. The primary object of the Act is to 
prevent the tenure holders from `evad- 
ing the Law of Ceiling by making ficti- 
tious transfers even by registered docu- 
ments either before or after the due 
date so as to evade the provisions of 
the Act and thus frustrate the very ob- 
ject and the social purpose for which 
the Act had been passed. In these cir- 
cumstances, therefore, the word ‘trans- 
fer’ has obviously been used by the; 
legislature. in the general sense of the 
term as defined in the Transfer of Pro- 
perty Act, which is the’ statute that 
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governs all transfers of movable or im- 
movable properties. In other words, the 
word ‘transfer’ being a term of well- 
known legal significance having well 
ascertained incidents, the legislature did 
not think it necessary to define the 
term ‘transfer’ separately. Similarly, 
the word ‘consideration’ also being a 
term commonly used to denote con- 
tracts, sales and transactions, has, been 
used in the same sense, that is te say, 
as defined. by S. 2 (d) of the Contract Act.. 

10. It is. well settled that whenever 
the legislature uses, certain terms or 
xpressions of well-known legal signi- 
ficance or connotation the courts must 
interpret them as used or understood in. 
the popular sense: In. the ease of C.I. T. 
Andhra Pradesh v. M/s. Taj Mahal 
Hotel, Secunderabad, (1972)} 1 SCR: 168: 
(ATR 1972 SC 168) this: Court while 
laying down guidelines for holding how 
a. particular expression has been defined, 
observed as follows :— 

“Now it is well settled that where the 
definition of a word: has: not been: given, 
it must be construed in its’ popular 
sense if. it is a word of every day use. 
Popular sense means ‘that sense which 
people conversant with. the subiect 
matter with which the statute is deal- 
ing would attribute to if’..” - 


Lord Atkinson in Keates. v. Lewis 1911 
AC 641 observed as. follows:. 

“In the construction of a statute it. is 

of course, at all times and under all 
circumstances permissible to have re- 
gard to the state of things: existing at 
the time the statute was passed, and to 
the evils, which as appears from its pro- 
visions, it was designed to remedy. If 
the words are capable of one meaning. 
alone; then it must be adopted, but if 
they are susceptible 
we have to pay regard. to what the 
statute or the particular piece of legis- 
lation had in view.” 
‘LL. These observations. are fully ap- 
plicable to the present Act which has 
fer its object remedying the evil of 
evading. the ceiling law by the large 
landholders. by executing sale deeds. or 
other instruments. so as: to escepe the 
consequences: of the law. In Union ‘of 
India -v.. Sankal Chand Himatlal Sheth, 
(1978) 1 SCR 423 : (AIR. 1977 SC. 2328),. 
. Chandrachud, J.. as he then was, ob- 
served as follows.:— 


“The normal rule of interpretation is 
that the words used by the legislature 
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are generally a safe guide to its inten- 
tion: Lord Reid in Westminster Bank 
Ltd. v. Zang ((1966) A C 182)— observed 
that ‘no principle of interpretation of 
statutes is more firmly settled than the - 
rule that the Court must deduce the in- 
tention of Parliament from the words” 
used in the Act.’ Applying such a rule, 
this Court observed in S. Narayana- 
swami v. G. Panneerselyam, (AIR 1972 
SC. 2284 at p. 2290) that where the 
statute’s meaning is clear and explicit, 
words cannot be interpolated.” 

“But, if the provision is clear and ex- 
plicit, it cannot be reduced to a nullity . 


by reading into it a meaning which it 
does not carry...” 
12. Against this background we have 


now to consider the real intention of the 
words “transfer for adequate considera- 
tion” as. used in clause (b) of the pro- 
viso. The High Court has held that al- 
though the deed of gift is a transfer but. 
as. it is. a transfer without any considera- 
tion, therefore such a transfer does not 
fulfil one of the essential ingredients 
mentioned in clause (b) of the proviso, 


namely, that it should be for considera- 


tion. The High Court has further held 
that its view is reinforced by the word 
‘adequate’ which qualifies the word 
‘consideration’ which completely rules 
out a transfer in the nature of a gift. 
The High Court was of the view that a 
transfer of property by way of a gift 
being a. purely zretuitous transfer made 
out of love and affection or for the 
spiritual benefit of the donor, falls 
completely beyond the ambit of Cl. (b) - 
of the proviso. and, therefore, has to be ' 
ignored under the provisions. of the said * 
sub-section (6) of Section 5 of the Act. 


13.. Mr. Kacker, appearing for the. 
appellant, assailed the view taken by 
the High Court on the ground that the 
High Court has given a very restricted 
meaning to the term ‘transfer for ade- 
quate consideration’ by limiting the im- 
port. of the word. ‘consideration’. He 
argued. in the first place that a gift can- 
not be said to be a transfer without 
consideration because even love and at- 
fection.. spiritual benefit or other factors 
of similar nature may provide sufficient 
consideration for the gift. Secondly, it + 
was argued that even if a gift was a 
transfer without consideration and was 
intended to be excluded by clause (b) of 
the proviso, than there should have 
beem an express indication of the same 
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in the.provisions of clause (b) of zhe 
proviso by expressly excluding gifts. 


Another facet ofthis argument advanc- 
ed before us by Mr. Kacker was that as 
_ gift has not been expressly excluded iby 
clause (b) of the proviso, we should be- 
‘persuaded to hold that the condition 
regarding adequate consideration. would 
not apply to a gift, as a gift was a 
transfer without consideration and. if 
other conditions were satisfied a gift 
would also fall within the purview of 
clause {b} of the proviso. We have given 
our anxious consideration to the argu- 
ments put forward by Mr. Kacker end 
although the arguments are - extremely 
attractive yet we find ourselves unable 
to agree with the same. ` 

14. To begin with, it may be necessary 
to dwell on the concept of gift as-contem- 
plated by the Transfer of Property Act 
and as defined in various legal dictiona- 
ries and books. To start with, Black’s 
Law Dictionary (Fourth Edition) defines 
gift thus :— 

“A voluntary transfer of ‘personal 

property without consideration. A part- 
ing by owner with property without 
pecuniary consideration. A voluntary 
conveyance of land, or transfer of goods, 
from one person to another, made 
gratuitously, and not upon any -con- 
sideration of blood or money.” 
A similar definition has been given in 
Webster’s: Third New International Dic- 
tionary (Unabridged) where the author 
defines gift thus: 

“Something that is voluntarily trans- 
ferred by one person to another ‘without 
‘.compensation;? a voluntary transfer of 
‘real or personal property- ‘without any 


. consideration’ or without a valuable con- - 


sideration—distinguished from sale,” 
(emphasis hereinto * ’ ours) 

Volume 18 of Words & Phrases (Perma- 
nent Edition) defines gift thus: 


“A ‘gift? is a voluntary transfer of 
property ‘without compensation or any 
consideration’. A ‘gift? means a volun- 


tary transfer of property from one per- 
son to another without consideration or 
compensation.” (Emphasis (hereinto © ’) 
ours) ` 
In Halsbury’s Laws of England (Third. 
Edition Volume 18) while detailing the 
nature and kinds of gift, the following 
statement is made: 

“A gift inter vivos (a) may be de- 
fined shortly as the transfer of any pro- 
` perty from one person to another 
gratuitously. Gifts then, or grants, 
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which are the eighth. method of trans- 
ferring personal property, are thus to 
be -distinguished from each other,- that 
gifts are always gratuitous, grants are 
upan some consideration or equivalent.” 

15. Thus, according to Lord’ Hals- 
bury’s statement the essential distinc- 
tion between a gift and a grant is that 
whereas a gift is absolutely gratuitous, 
grant is based on some consideration or 
equivalent. Similarly in volume 38 of 
Corpus Juris Secundum, it has been 
clearly stated that a gift is a transfer 
without consideration and in this con- 
nection while defining the nature and 
character of a gift . the author States as 
follows: 

“A gift is commonly defined as a 
voluntary transfer of property by one 
to another, without any consideration or 
compensation therefor.- Any piece of 
property which is voluntarily transfer- 
red by one person to another without 
compensation or consideration. A gift 2s 
a gratuity, and an act of generosity, and 
not only does not require a considera- 
tion, but there can be none, if thereisa 
consideration for the transaction it is 
not a gift.” 

16. It is, therefore, clear from thej 
statement made in this book that the 
concept of gift is diametrically opposed 
to the presence of any consideration or 
compensation. A gift has aptly been de- 
scribed as a gratuity and an act of 
generosity and stress has been laid on 
the fact that if ‘there is any considera- 
tion then the transaction ceases to ‘be a: 
gift. Before closing this aspect of the ` 
matter we might also refer to the 
definition of consideration given in 
various books.. Black’s Law Dictionary 
defines ‘consideration’ thus: 

“Consideration is not to be confound- 

ed with motive, ‘Consideration means 
something ‘which is of value in the eye 
of the law, moving from the plaintiff, 
either of benefit to the plaintiff or of 
detriment to the defendant.” 
‘This is the view expressed in 2 QB.851. 
Similarly, at p. 61 in the same volume, 
the words ‘adequate consideration’ have 
been defined thus :— 

“One which is equal, or ‘reasonably 
proportioned to the value of that for 
which it is given.’ Fair and reasonable 
under circumstances.” (Emphasis (here- 





into * °’) ours) 
17. Webster’s Third New International 
Dictionary (Unabridged) defines ‘con- 


sideration’ thus: 
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“Something that is legally regarded 
as the equivalent or return given or 
suffered by one for the act or promise 
. of another.” 

And the word ‘adequate’ has been de- 
fined in the same volume at page 25 
thus: l 

“Legally sufficient: such as is law- 

fully. and reasonably sufficient” 


Similarly, in Words and Phrases (Perma- 


the word 
545 


nent Edition — volume 2) © 
‘adequate’ has been defined at p. 
thus: 

“*Adequate’ means fully equal to re- 
quirements or occasions, commensurate, 
but in its primary and more popular 
Significance nothing can be said to be 
‘adequate’ which is not equal to what ‘is 


required, suitable to the case or occa- . 


sion, fully sufficient, proportionate, and 
satisfactory,” 

. And when used to qualify eouisideratlon: 
it has been defined thus: in the sarne 
‘Volume at p. 545: 

"Fair 
money's worth’ is consideration which 
under all circumstances is ‘honest reason- 
able, and free from suspicion, whether 
or not strictly ‘adequate’ or ‘full’”. 
(Emphasis (hereinto ‘ °’) supplied) ' 

‘Adequate consideration’ has been fur- 


ther defined as follows in the same 
Volume at p. 553 :— 

"'Adequate consideration’ generally 
is one ‘which is a fair. Liban ain 


value for benefit obtained’ . 


‘Adequate consideration’ penined in 
action for specific performance merely 


means that ‘contract price must be sub- `- 
stantially just and fair valuation’ under - 


all circumstances.” 
* 2) supplied) 

“18. In Volume 17 of Corpus Juris 
Secundum (pp. 420-421 and 425) the im- 
port of ‘consideration’ has been describ- 
ed thus :— ; : 

“Various definitions of - consideration 
are to be found in the text-books and 
judicial opinions. A sufficient one, .as 
stated in Corpus Juris and which has 
been quoted and cited with approval is, 
“a benefit to the party promising, or à 
loss ‘or detriment’ to the party to whom 
the promise is made... ` 


At common law every contract not 
under seal requires a consideration to 
support it, that.is. as shown in the -de- 
finition above, some ‘benefit to the pfo- 
misor, or.some ‘Joss, or.. detriment to” the 


promisee... 


(Emphasis (hereinto 
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~misee... 


consideration in money ‘or. 


‘in respect 
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There is a sufficient consideration for 
a promise if tkere is any benefit to the 
Promisor or any detriment to the pro- 
It may be laid down as a gene- 
ral rule, in accordance with the defini- 
tion given above, that there is a suffi- 
cient consideration for a promise if there’ 
is any benefit to the promisor or any 
loss or detrimert to the promisee.” 

19. The gist əf the term ‘considera- 
tion’ and its legal significance has been 
clearly summed up in Sec. 2 (d) of the 
Contract Act which defines ‘considera-: 
tion’ thus: 

“When, at the desire of the promisor, 
the promisee or any other person has 
done or abstained from doing, or does 
or abstains from doing, or promises to 
do or to abstain from doing, something, 
such act or abstinence or promise is call- 
ed a consideration for the promise.” 

20. From a conspectus, therefore, 
of the definitions contained in the dic- 
tionaries and the books regarding a gift 
or an adequate consideration, the in~ - 
escapable conclusion that follows is that 
‘consideration’ means a reasonable equi- 
valent or other valuable benefit passed 
on by the promisor to the promisee or 
by the transferor to the transferee. 
similarly, when the word ‘consideration’ 
is qualified by the word ‘adequate’, it 
makes consideration stronger so as to 
make it sufficient and valuable having 
regard to the facts, ~circumstances and 
necessities of the case. It has also been 
seen from the discussions of 
the various authorities mentioned 


above that a gift is undoubtedly a trans- 


fer which does not contain any element 
of consideration in any shape. or form. 
In fact, where there is any equivalén! 
or benefit measured in terms of money 
of a gift the transaction 
gift and assumes a 
different colour. It has been rightly 
pointed out in one of the books refer- 
red to &bove that we should not try to 
confuse the motive or the purpose of 


ceases to be a 


making a gift with the considera- 
tion which is the subject matter 
of the gift. Love, | affection, > spiritual 
_benefit.and -many .. other factors may 
enter in’ thé intention of the donor to 
make a gift but these filial considera- 
tions cannot be called or held to bef 


considerations as understood: by). 
therefore, that. the 
considération is 


legal 
law. It is manifest, 
passing of - monetary. 


` completely - foreign to the concept of: af- 


gift having.. regard. to the. naturé,. ‘¢harac- 
ter and the. circumstances. “under: : which 
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such a ‘transfer’ ‘takes place. Further- 
more, when the legislature’ has: used the 
word ‘transfer’ it at once invokes the 
provisions of the Transfer of Property 
‘Act. Under Section 122 of the Transfer 
of Property ‘Act, gift is defined thus: 


"Gift is the transfer of certain exist- 
ing moveable or immoveable property 
made voluntarily and without considera- 
tion, by one person, called the donor, 
to another, called the donee, and ac- 
cepted by or on behalf of the donee. 

Such acceptance must be made dur- 
ing the lifetime of the donor and while 
he is still capable of giving: 

Tf the donee dies before acceptance, 
the gift is: void.” i 

21. Thus, S. 122 ofthe Transfer of Pro- 
perty Act clearly postulates that a gift 
must have two essential characteristics— 
(1) that it must be made voluntarily, and 
(2) that it should be without considera- 
tion. This is apart from the other in- 
gredients like acceptance, etc. Against 
the background of these facts and the 
undisputed position of law, the words, 


‘transfer for adequate consideration’ 
used in. clause (b) of- the pro- 
viso clearly and expressly exclude 


a transaction which is in the nature of a 
gift and which is without consideration. 
Love and affection, ete, may be motive 
for making a gift but is not a considera- 
tion in the legal sense of the term. As 
regards the argument’ of Mr. Kacker 
that if the legislature intended to .əx- 
clude gifts, clause (b) of the proviso 
Should have expressly said so: the 
answer is very simple. Every legislatuze 
has its own technical or legal device to 
express -its intendment. Some legis- 
latures may have chosen to expressly 
exclude gift as Mr. Kacker says but that 
is not the only method of.conveying the 
legislative intent. There may. be other 
methods or devices by which the legis- 
lative intent can be expressed. namely, 
by using such expressions which would 
expressly or by. necessary intendment 
-Jexclude a particular transaction. This 
method seems to have been adopted by 
the legislature in enacting clause (b) of 
the proviso. In fact, the legislature 
‘has. made its intention clear that gift is 
excluded by qualifying the word  ‘con- 
sideration’ by the adjective ‘adequate’. 
Assuming that- love and affection, spiri- 


tual benefit or similar other factors may ` 


ainount to a consideration for the gift, 
: 1981 S. C./81 . VII G6 


Sonia Bhatia v. State of U. P. 


‘the: word . 


. adequate 
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‘adequate’ is wholly. inappli- 
cable to. and inconsistent with the con- 
cept of a gift because it is impossible to 
measure love and affection, the senti- 
ments or feelings of: the donor by any 
standard yardstick or barometer. The 
words ‘adequate consideration’ clearly 
postulate that consideration must be 
capable of being measured in terms of 
money value having regard to the mar- 
ket price of the property, the. value that 
it may fetch if sold, the value of sim- 
ilar lands situated in the v-cinity, so on 
and so forth. In the instant case, there- 
fore, in our opinion, the legislature byi. 
using the word ‘adequate’ to qualify the 
word ‘consideration’ has completely 
ruled out and. excluded gift from 
the ambit of clause (b) of the proviso. 
In these circumstances, therefore, the 
argument of Mr. Kacker that by not 
expressly excluding gift; clause (b) of 
the proviso includes gift cannot be ac- 
cepted particularly in the face of the 
clear and unambiguous larguage used 
by clause (b) of the proviso in describ- 
ing the nature of the. transaction as one 
for adequate consideration, 


22. We now deal with the second limb 
of the argument of Mr. Kazker that as 
in the. case of a gift there is no ques- 
tion of a consideration, we should hold 
that the 3rd part of clause (b) of the 
proviso which contains the words ‘for 
consideration’ is inapplicable 
and ignore the same. This argument 1s 
diametrically opposed to the well-known 
rule of interpretation that zourts in in~ 
terpreting statutes must nct interpolate 
or legislate. It is well settled that a 
legislature does not waste words with- 
out any intention, and every word that 
is used by the legislature must be given 
its due import and significance. In the 
instant case, the words ‘adequate con- 
sideration’ have undoubtedly a well re- 
cognised concept and, as indicated above, 
the intention was to exclude any trans- 
action which is not for adequate consid- 
eration. Not to speak- of a gift but 
even if a`sale is found to be bona fide 
but the consideration is inadequate, for 
instance where the property has been 
sold for a nominal price or below the 
market value, the transaction would 
fall beyond the protection given by 
clause (b) of the proviso. Our attention 
has -been drawn by Mr. Kacker to a` 


single Bench decision .by Eanerji, J. in 


`- ‘sation or equivalent . 
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Fateh Singh v. State of Uttar Pradesh, 
(1977).3 All LR 690: (AIR 1978 NOC 


101) (Ali) where the. learned Judge had. 


taken the view. thatthe definition of: a 
transfer given in clause’ (b)- of:the pro~ 
viso included a gift because: a gift also 
‘could not. be’ said'to be a. transfer without 
--consideration.. even’ ‘though. considera- 
tion may not be weighed in terms ‘of 
money. : The learned:. Judge: in” 
this view had. -obviously fallen . into 
error:of confusing what was- the motive 
. or the ‘reason for the'gift as being | a 
: legal ‘consideration. of it. : It™has already 
. ` been :pointed out. that in < considering 
“the nature of a gift one should: not con- 
fuse the motive, which may be love. and 
vaffection, or spiritual benefit, with valu- 
-able consideration which. has to ibe 
‘either in the shape of a money compen- 
of the same: It 
¿is true that in every. gift the donor has 
a: particular motive and objective: or a 
reason to.part with his property in. fav- 
‘our: of ‘the donee; the reason being; in 
?Some cases, Jove and affection where the 
gift is in ‘favour of a relation or friend, 
or spiritual benefit ‘in other: cases but 
this will be the immediate motive for 
making the gift: and cannot. be regarded 
as a consideration for the: gift because 
the very concept of gift is based on a 
‘purely . gratuitous ` consideration. `- The 
Division Bench of the Allahabad’: High 
‘Court in the case. referred to above has 
‘rightly overruled the view of ` Banerji, 
_J., on this count. In fact, the matter 
‘has been considered ‘by other «High 
‘Courts who have consistently taken the 
view. that a gift is a transfer without 
.consideration,- love and. affection »being 
‘only the motive for making the trans- 
fer. In Debi Saran Koiri v. Nandalal 
Chaubey AIR 1929 Pat:591' while +: -elu- 
-cidating the nature and character of,.a 
gift Sahay,. J. made the Tonowina ob- 
servations: 


1 
: 


“Now, Section 122, Ei P Act, defines 
“gift” -as' a transfer of-certain existing 
moveable or immovable property made 
_ voluntarily and :without consideration, 

“by one person, called the ‘donor, to an- 
„other, called’ the donee, and- accepted 
by or on Poe a the donee.” - ‘ 


2 


a. “To: my. mind P TA in Sec- 
tion 122, T. P. Act, means valuable con- 
sideration and not consideration in the 
shape of* conferring spiritual’ benefit to 
the donor. If valuable consideration ‘be 


Sonia Bhatia’ Vv. State of U. P, 


. consideration of 


taking | 


-transfer. 


A.L R. 


referred ‘to in 
understand . how 


not the consideration ° 
Section 122, I- fail to 
any gift can be made without: consid- 
eration at all.. There must be some 
Sort of consideration in- every ` gift. for 
instance, a consideration of an expecta- 
tion of spiritual or ‘moral benefit or 
love ‘and affection. 
‘Such’ considerations are | not ‘considera- 
tions contemplated in Sec. 122. The 
consideration there ‘contemplated ` must 
be valuable consideration, that is | con- 
sideration either of i money or of money’s 
worth’.” T 
(Emphasis (hereinto © *) supplied) 
23. In Kulesekaraperumal v. Patha- 
kutty Thalevanar AIR 1961 Mad 405 
Jagadisan, J. made the classic: observa- 
tions which may be: extracted thus :— 


“A gift: is eacentially® a gratuitous 
Complete ' absence of consid- 
eration. marks the transfer as a gift and 
differentiates it. from! a -grant.” 

` 24, The learned Judge has rightly 
pointed out that complete absence: of con- 
sideration is the main hallmark ` which 
distinguishes a gift from a grant or for 
that matter other: transactions which 
may befor valuable, or’ adequate con-! 
sideration. We find’ ourselves: in com- 
plete’ agreement: with’ the observations 
made’ by Jagadisan, J. in Kulasekara- 
perumal’s case (supra) and Sahay, J. 
in Debi. Saran’s case’ AIR 1929 Pat 591 
(supra) which' ‘correctly represent the 
character and nature: of the gift as con- 
templated:-by lew. Banerji, J. in Fateh 
Singh’s case (supra) seems to have re- 
lied heavily on explanation I of sub- 


section (6) of Section'5 of the Act which 


refers’ to a- declaration of- a tenure: 
holder made in a suit or any admission, 
acknowledgment, reélinquishment,’ ete., 
made in’ any other deed or instrument 
in order to reinforce his conclusion- that 
clause (b) of ‘the: proviso did not ex- 
clude a gift. With due respect, hére the 
learned Judge completely failed to ap- 
preciåte the scope of clause (b) of the 


proviso and Explanation ` L It is well 
séttled - that ‘an ‘Explanation merely 
widens the scope of! the main- section 


and is not meant to carve out a parti- 
cular exception to the contents~of the 
main section. Thus, even if ‘the -- words 
‘relinquishment, admission or ‘declara- 
tion’ ‘are used in Explanation J, the 
use of such words do not. absolve -the 
party concerned from proving the essen- 
tial ingredients laid down in clause {(b) 
of the proviso;. namely, that the: : trans- 
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fer should. be executed in good. faith 
and ‘should -be for adequate  considera-. 
tion. Whatever be the nature of the 
declaration; ' acknowledgment, relin- 
quishment, adequacy.of consideration 
has to be proved in any case: Thus, in 
our view, the Division Bench was fully 
justified: in overruling the view of 
Banerji, J. in regard to the interpreta- 
tion of the Explanation also. 

25. Finally, we would like to ‘men- 
tion that the matter is no longer res 
integra but is fully covered in princi- 
ple by a decision of this Court in Tul- 
sidas Kilachand v. Commissioner of 
Income-tax, Bombay JI, (1961) 3.SCR 
351: (AIR 1961 SC 1023) where Hidaya- 
tullah, J. speaking - fer the. Court ob- 
served as follows :— 


“It remains to.consider whether there 
wus adequate consideration for - 
transfer. Reliance has been placed only 
upon love and = affection. ‘The words 
“adequate consideration” denote consid- 
eration other than mere love and affec- 
tion, which, in the case of a wife, may’ 
be presumed. When the law jn- 
Sists that there should be “adequate con- 


sideration” and, not “good consideration” _ 
: terms 


it excludes.. mere, love. and affec- 
tion. They may be good consideration 
> te support a contract, but adequate 
consideration to avoid tax is quite a 
different thing. To insist on the other 
meaning is really to say that ' ‘consid- 
eration must only be: looked for, when 
love and affection cease to exist.” 
(Emphasis (hereinto ‘ °’) supplied) 


26. It would thus appear that this 


Court clearly held that words ‘ade 
quate consideration’ completely ex- 
clude the concept of love and affection 


and this decision appears to be on ail 
fours with the facts of the present case. 
Realising this predicament Mr. Kacker 
submitted that the words ‘adequate 
consideration’ used’ in the Income-tax 
Act denote a different texture. Mr. 
Kacker argued that it is: not permissible 
to interpret or use an expression in one 
Act as having the same meaning in an- 
other Act which'is of a different kind. 
Of. course, there can be no dispute with 
this proposition but then the Act as-also 
the Income-tax Act have both used the 
words ‘adequate consideration’ which, 
as we have already held, are terms. ‘of 
well-known legal significance having a 
well recognised popular sense and 
hence they would convey the same 
meaning and import. whenever used -in 


‘Sonia Bhatia v State of U.-P. ` 


the 
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other statutes unless. a: contrary ‘inten- 
tion.appears from: the. language employ- 
ed by the legislature in the statute.. 
Moreover, the object of the Income-tax 
Act as also the- present Act seems to be- 
more or less identical.. Whereas the ob- 
ject of the Income-tax Act in enacting 
Section 16 (3) (b) which is extracted be-. 
low, is to circumvent and prevent a 
growing tendency on the part of the as- 
sessees to avoid or reduce tax liability 
by means of settlements: 

“16 (3) - 

"(A)" ean as A TE , 

(b) so much of the income of any 
person or association of persons as 
arises from assets transferred other- 
wise than for adequate consideration to 
the-person or association by such indi- 
vidual for the benefit: of his wife or a 
minor child or both.” 
In the instant case also the asewen ob- 
ject of sub-section (6) of Section 5 of 
the Act is to prevent the large land- 
holders from evading the ceiling law 
by executing transfers, instruments or 
gift so as to reduce their surplus area. 
Where the two statutes: heve a com- 
mon and identical ‘object then the legal 
used’ in one statute must 
be given the: same meaning ‘in the 
other. It cannot be said that the words 
‘adequate consideration’ ` apoearing in 
sub-section .(6) of Section 5 of the Act 
do not take their colour frem the con- 
text. but are in conformity with the 
main object of the Act: to prevent eva- 
sion of the ceiling law by lerge tenure- 
holders in anticipation of the passing 
of the Ceiling- Law. For th2se reasons, 
therefore, the argument of Mr. Kacker 
on this score must be rejected. _ We, 
therefore, hold that in view of the in- 
terpretation placed by this Court on thef- 
words ‘adequate consideraticn’ which 
fully’ applies to the present case and to 
the same language employed in sub- 
section (6}-of Section 5 of the Act, a 
gift is not only impliedly but expressly 
excluded by the Act, 


27. In. the Division Bench decision of 
the Allahabad. High Court referred to 
above Civil Writ Petn. -No. 315 of 1975 
D/- 10-7-1978. after a .consideration, of a 
large number of authorities the follow- | 
ing observations were made: j . 

“The Legislature while eracting the 
U. P. Imposition of. Ceiling on Land, 
Holdingi- Act, was alive to the - provi-: 


ssrossesoenesos 


. sions of the ‘Transfer of Property Act. 


dealing -with the transfer ef immovable 
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property. The terms ‘transfer’, ‘sale, 
‘mortgage’ and ‘lease’ have not been de- 
fined in the Act. Therefore, these 
terms must have been used only in the 
sense in which they have been used im 
the Transfer of Property Act. If the 
Legislature intended to use those terms 
in a different sense and with a different 
connotation, it would have defined those 
terms in the Act, But that has not 
been done.... 


The legislature, however, thought 
that there may be genuine and bona 
fide transfers for consideration. To 
protect such tenure-holders and other 
transfers, proviso (b) to sub-section (6) 
of Section 5 of the Act was enacted. It 
saved transfers for adequate considera- 


tion. Gift is a gratuitous: transfer and 
there is no consideration which ob- 
viously means valuable consideration. 


If transfer for love and affection is 
taken to be a transfer for consideration 
then the purpose of the Act would be 
completely defeated as the tenure- 
holders would transfer their 
gift after 24th January 1971.” 

28. We fully endorse the observa- 
tions made by the Division Bench 
which lay down the correct law on the 
jJsubject and we overrule the decision of 


Banerji, J. in Fateh Singh’s case, AIR 
1978 NOC 101 (All) (supra). 
29. Lastly, it was urged by Mr. 


Kacker that this is an extremely hard 
case where the grandfather of the 
donee wanted to make a beneficial pro- 
‘vision for his granddaughter after 
having lost his two sons in the prime 
of their life due to air crash accidents 
while serving in the Air Force. It is 
true that the District Judge has come 
to a clear finding that the gift in ques- 
tion is bona fide and has been executed 
in good faith but as the gift does not 
fulfil the other ingredients of the sec- 
tion, namely, that it is not for adequate 
consideration, we are afraid, however 
laudable the object of the donor may 
have been, the gift has to fail because 
the genuine attempt of the donor to 
benefit his granddaughter seems to have 
been thwarted by the intervention of 
sub-section (6) of Section 5 of the Act. 
This is undoubtedly a serious hardship 
but it cannot be helped. We must re- 
member that the Act is a valuable 
piece of social legislation with 
avowed object of ensuring equitable 


distribution of the land by taking: away .. 
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land by . 


the ` 
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land from large tenure-holders 
distributing the same among landless 
tenants or using the same for public 
utility schemes which is in the larger in- 
terest of the cammunity at large. The 
Act seems to implement one of the most 
important constitutional directives con- 
tained in Part IV of the Constitution of 
India. If in this process a few indivi- 
duals suffer severe hardship that cannot 
be helped, for individual interests must 
yield to the larger interests of the com- 
munity or the country as indeed every 
noble cause claims its martyr. 


and 


30. As this was the only point raised 
before us, we find no merit in the same. 
31. For the reasons given above, we 
hold that the High Court was right in 
allowing the writ petition in respect of 
the gift in question. The appeal fails 
and is accordingly dismissed but with- 

out any order as to costs. 
Appeal dismissed, 
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fused to accept it,, there is due.. service 
effected upon the addressee by -refusal; 
the addressee must,-:therefore, be impu:ed 
with the knowledge of the contents theze- 
-of and, this follows-upon the presumptions 
that are raised under S. 27 of the General 
Clauses Act 1897 and -S, 114. of the Evi- 
sence Act. x - (Para 7) 


The presumptions both nader S. 27 of 
the General Clauses Act as. well as under 
S. 114 of the Evidence Act are rebuttadle 
but in the absence of proof tọ the con- 
trary the presumption of proper service or 
effective service on the addressee would 
arise. Which must mean service of every- 
thing that is contained in the notice. It 
cannot be said that before knowledge of 
the contents of the notice could be im- 
puted the sealed envelope must be open- 
ed and read by the addressed or when 
the addressee happens to be an illiterate 
person the contents should be read over 
to him by the postman or someone’ e’se. 
Such things:do not’ occur when the ad- 
dressee is determined to decline to acc2pt 
the sealed envelope. AIR 1935 Bom £47, 
Overruled. AIR 1964 All 52 and 1972 All 
LJ 499 and AIR 1970 All 446 (FB), Ap- 
proved. S. A. 430 of 1970, “D/- 16-2-1979 
(All), Affirmed, . (Para 7) 
- (B) U.P. Cantonments (Control of Rent 
and Eviction) Act (10 of 1952), S. 14 (1) — 
; Eviction of tenant — Suit for — Permis- 
sion of Collector — Necessary only when 
eviction is sought on grounds other than 
those specified in cls, (a) to (£) of S. 14 [1). 


; (Para 10) 
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AIR -1918 -PC .102:16 AR.LJ..969 .. 6 
(1890) 17 Ind App 122. (PC) `.. 30 
Unreported decision of single Judge of 

Allahabad: High Court.in Amarjit mines 

` Bedi v. Lachchman Das 

- Mr. P. C. Bhartari. Advocate, for Fa 
pellant; Dr. L. M. Singhvi, Sr. Advocate 
and Mr. Pramod- Swarup, Advocate, for 
Respondents. . $ 

TULZAPURKAR, J. (for “himself and 


. A. P. SEN, J.) :— This is a tenant’s ap- 


peal by special leave directed against the 
judgment and. decree passed by the 
Allahabad High Court on February 16, 
1979 in Second Appeal No. 430 of 1970 
whereby. the High Court decreed the re- 
spondents’. (landlords) suit for ejectment 
against the appellant (tenant) and the 
enly question of substance raised in -the 
appeal is whether when the landlords’ 
notice demanding arrears and seeking 
eviction is sent- by registered post and is 
refused by the tenant the latter could. be 


_imputed with the knowledge of the com- 
_ tents thereof so that upon his failure to 


comply with the notice the tenant could 
be said to have committed wilful default 


-in payment of rent? 


2. ' Thé- question arises in these circum- 
stances: The --appellant occupied shop 
No. 5 in Ivanhoe Estate, situated at 
Landure Cantonment, Mussorie, originally 
owned by one Parvij Waris Rasool, on an 
yearly rental: of Rs. 250/- payable by 
December 31, every year. The property 
at all material times’was admittedly gov- 
erned by the U. P. Cantonments (Control 
of Rent and Eviction) Act, X of 1952 — a 
Central Act and, in' my view, all the 
Courts below rightly dealt with the mat- 
ter as being governed by that Act and not 
by U. P. (Temporary) Control of Rent and 
Eviction Act, 1947, much ‘less by the later 
U. P. (Rent and Eviction) Act, 1972. The 
respondents purchased the aforesaid 
Estate from its previous owner on Novem- 
ber 27, 1964 and the previous owner at- 
torned the tenancy of the appellant te 
the respondents along with the rental 
due from him for the year 1964. The ap- 
pellant continued to bè the tenant of the 
shop during the years 1965 and 1966 as 
well but since he did ‘not pay the rent the 
respondents on November 9, 1966 gave a 
combined notice demanding payment of 
arrears and seeking ejectment on termi- 
nation of tenancy which was refused by 


‘him on November 10, 1966. On his failure 
-to comply with the requisitions contained 


in the notice the respondents filed a suit 
against. the appellant seeking eviction as. 
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well as :recovery.’ of renis - “and Thesné. 


profits. 


3. 
lant, inter dlia, on the ground that the 
rent of the accommodation ‘payable to the 
previous owner was Rs. 250/- per annum 
less 10 per ‘cent rebate on account of re- 


pairs; that in 1964 tthe intervention of 


some common friends he agreed to vacate 
anil did surrender the residential portion 
ofthe shop. comprising two :rooms, ‘oné 
kitchen, one ‘bath ‘room and: ‘one varandah 
at the- ‘back - -of ‘the shop in -consideration 
of respondents: relinquishing the ; rental 
of Rs. ‘250/--due from ‘him for” the-. year 
1964; ‘that. for the -years 1965- and 1966- the 
rental for the remaining shop ‘was ‘reduc- 
ed ‘by ‘agreement to “Rs. 50+ ‘per annum 
less rébate- for repairs and that the: ‘had 
sent a-cheque ‘for ‘the amount-due to’ the 
respondents. ‘He ‘denied that ‘he thas ` icom- 
mitted default in ‘payment of rents and 
averred.‘that ‘no notice -of ‘lemand aiid 
ejectment ‘was served on “him and conse 
quently prayed for dismissal ‘of the sit! - 


4. On an appreciation “of the evidence 


"Jed by the- parties before it the trial ‘Court. 


came to «the conclusion. that initially the 
rent.fixed was Rs. 250/-.per year but. after 
the respondents’ purchase .of ‘the property 
the . appellant. 
portion .of the shop under an agreement 
arrived at -between :the parties . where- 
under ¢here,.was welinquishment:.of rent 
due for.1964 :and thatthe ::rent-for the 
main shop was :fixed-at’ Rs. 100/+ per 
annum.and that no.rebate of;any ‘kind had 
been -agreed ito atzany time on-account of 


_ repairs. Regarding the arrears.:of. rent- 


` outstanding -against the : appellant the 
- trial Court held .that-rent.for ‘the years 
1965 and 1966 had not been paid. and-was 
due from him but it-held that the notice 
` dated November 9; 1966 was not served on 
the appellant -and -hence the could. not: be 
‘held. to have committed wilful default in 
poren! .of arrears of irent.In.dihis. view 
of the matter the trial Court dismissed 
the suit insso far.-as tthe-;:relief rot evi 
tion was. „concerned ‘but decreed sit for àr- 
Tears: of rent :at ithe wate of Rs: 100/- mer 
annum. Aggrieved iby ‘that judgment - ‘and 
decree the respondents -filed<an ‘appeal to 
District -Court, -:Dehradun. The . ‘learned 
‘District J udge. concurred with the findings 
‘of the,; trial Court--that the rental--for: ‘the 
year .1964. had been relinquished ‘and that 
the rental .of the -front -portion<of the ‘shop 
had been fixed-at Rs. 100/-:pernannum. .He 


A held. ‘that the notice was. tendered: 


‘The suit was resisted ‘by the pl 


vacated the- residential. 
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to the appellant on’. November 10, 1966. 
but ‘he declined ‘to ~ accept it: and : hence 
there was service by refusal, but in his 
opinion despite such service it could not 
be presumed that the appellant had know- 
ledge about the contents of that notice 
and ‘conséquently he ‘could not be said to’ 


- håve committed any wilful default in the 


payment of rent. In the result the appeal 

was dismissed. The respondents preferred 

Second ‘Appeal No. 430 of 1970- to the 

High Court. In , that appeal the tenant 
sought ` to ‘reagitate the question whether. 
or not the notice was tendered to him and 

was refused by him on the ground that 

the finding had been: recorded by the 

District’ Court without application of mind . 
to the statement on oath made- by him to 
the effect that ne postman had. ever gone. 
to him with ‘a registered letter either on 
9th or, 20th November, 1966 and he. had 
not declined to receive, any registered let-. 
ter, but the High Court refused to enter- 
tain the contenticn, inasmuch as it found 
that the learned District. Judge had re- 
ferred to this part of the appellant’s evi- 
dence as also the postman’s evidence .. on 
the point and that on,an. appreciation of 
such rival evidence ` on record he had re- 
corded a finding that the notice -was ten- 
‘dered tothe appellant ibut it was, refused 
by ‘him; in ofher words” in the. ‘absence 
of animus being attributed to the. post- 
man ‘the “District Judge had preferred 
the postman’s evidence to that of the ap- 
pellant’s. The High ‘Court, therefore, acc. 
cepted ‘the ‘finding ` of fact recorded by the 
District Court that there was service of 
the notice -on ‘the appellant by refusal. On 
the further question as ‘to whether when 
such refusal ‘had ‘been established. -the 
appellant..:could ‘be dmputed © -with the 


-knowledge of.the contents of the-notice, 
the High Court, following its:two previous 


decisions <in ‘Shri Nath IV." Smt. - Saraswati 
Devi Jaiswal, AIR #964 AI- -52 ahd Fanni 
Lal v. Smt. Chirenja; 1972-AN iJ 499 held 
that when notice was tendered to the ten- 
ant and:when the Jatter refused to accept 
the same, knowledge of-the contents ‘of 
the notice must be imputed to.him, The 
District , Judge's view in! this-.behalf was. 
thus reversed and ‘since :there wwas' failure 
on the part of the appellant to pay’ “the 
rent within one month of the -service of 
notice upon him, the High: Court held: that 
he had committed wilful default.; within 
the meaning of S. 14. (a) of the Act: Ae’ 
cordingly. the High Couri’allowed the ap- ` 
peal and the respondents”: prayer for eject 
ment: “was granted but the appellant was 


198].-. 
given three months’ ‘time zm vacate the: acy 


commodation. The tenant. has come - oe in . 


appeal to this Court... 2 uev ae 


5. Counsel for the- appellant . vehe- 
mently contended before us that the High 
‘Court was in’ error in’ taking the view 
that whem service by- refusal had- been 


‘effected thè tenant must be: deemed to ~ 


have knowledge about the contents of. the 
notice; for, no-such presumption could be 
drawn especially when it was--clear ‘on 
evidence that neither the registered envel- 


ope was operied: either by the terant or - 


by the postman«nor ‘the zontents: thereof 
read before the same was returned to the 
postman. -He further urged that the enm- 
velopé‘bore the’seal of Shri SP. Singh, 
Advocate and the appellant could not, 
-~ therefore, know that the aotice was from 
his Yandlords; he also pointed out that 


the appellant. was: illiterate and did not - 
know English and since the address on the. 


envelope as well as the seal of the lawyer 
„were ‘in English the appellant could not 
-even know who: the sender of the notice 
was, Counsel, therefore, arged that im the 
peculiar circumstances af the case “the 
learned District Judge had rightly e+ 
corded a firiding that the knowledge of 
the contents of the notize’ could ‘not be 
imputed to the: appellant ard therefore, 
the appellant could not‘ be: vegarded ' as 
a wilful- defaulter in the matter of pay 
ment of rent. Im support of this contention 
strong reliance was: placed by-him om the 
‘decision of the; Bombay High Court in. the 
case of Vaman Vithal Kulkarni v. Kham- 
derao Ranı: Rao- Sholapuzkar;, AIR 1935 
Bom 247- where the following abservæ 
tions of . ‘Beaumont, €. die “Sppeat: at 
page 251: i 

- "In case of EEREN 4 ad 5 ‘@ regis- 
tered letter containing the . notice was 
sent to them duly. addressed, and service 
is alleged to: have been refused:. In. fact 
the refusal’ was not: proved; as: the post- 
man who took the letter and brought it 
back was: not called: But.in any case; even 
if the refusal had been proved, I should 
not be prepared: to hold that a. registered 
letter tendered to the addressee. and’ re- 
fused. and brought back ‘unopened, was 
well. served. :‘There: are, I know, somé au- 
thorities in this Court ta- the contrary, 
but it.seems to me impossible to say that 
a letter has been ‘served so as to’ bring 
the contents to the notice of: the person 
to’ whom the letter is adcressed, if- the 
agent for service states. fhat in fact: the 
notice-was not . served, . although ` the 
reason may have been that. the. addressee 
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declined: to accept it::) One- cannot. assume 
that :‘because-aniaddressee: declines: to ace 
cept a: particular sealed. envelope he: has 
guessed: correctly: as to: itsi contents: 

Counsel: also: referred! to: some other deci- 
sions including: that: off the- Andhra Pra- 
desh High Court, in Mahbook Bi v. Alvala’ 


-achmiah;; ATR’ 1964 Andfy Fra- 314 But 
. these other décisions do not touch 


the 
aforesaid: ‘aspect of visiting he addressee 
with the’ knowledge of the contents’ of the 
refused’ notice But have expressed the 
view that mere refusal’ of registered | 
notice without more. may“ nat. amount to 
prope service and. hence it is: unneces 
sary tœ consider them.. But. placing strong 
reliance upom the observations, of. Chief. 
Justice: Beaumont: quoted. above .counsel 
for the appellant urged: tha: the High 
Court. ought. ta; have: confirmed. the: find- 
ing of the. learned. District Judge: that the 
appellant: could: not: be: presumed to have 
known the..contents. of: the rotice ar that 
the: notice was one demanding arrears of 
rent. simply: because he. refused. to accent 
the same. ; : 


‘6.. On- the: orke hand, soais] for he 
Rapis contended: before us: that both 
under S:..27 of the General. Clauses: Act: 
1897: andı. S. 114 at the Indiam Evidence: 
Act: presumption: of: due ‘service: could. 
arise: if: the! matice was: sent. z0 the tenant 
by. properly: addressing the same; pre- 
paying and. sending. the: same: by register” 
ed. post: and! it was pointed: out. that: in the 
instant case: as against the: denial by. the: 
appellant. there. was: positive oath of 
postmam (Kund Ram: È: W. Zp who was 


‘examined by the respondents to prove the- 


fact that the registered’ letter’ containing 
the: notice was: tendered! to: “he appellant 
and when; he declined: to: accept it” the 
postman: hadi made ‘endorsement in his 
hand. om: the envelope. ““Réfusedi Return-- 
ed tœ the. sender”... Counse J. -therefore; 
urged: that in view” of such positive: evi- 
dence: of. postman: led! by the respondents 
which: had‘ been accepted: by the learned 
District Judge; the High. Court’ was justi- 
fied in. holding that the: appellant must: be . 
imputed: with the knowledge of the- con- 
tents. of the notice. In this behalf coun- 
sel: forthe respondents placed: reliance om 
the: Privy Council decision. in Harihar 


_ Banerji -v:: Ramshashi. Roy AIR 1918 PC 


102 and: Madras decision in Kodali Ba- 
payya v. Yadavalli Venkataratnam;, . ATR 
1953 Mad’ 884 and! the two-decisions of the. 
Allahabad: High Court relied upon by the 
High.Court.. Counsel pointed: out that the’ 
Madras High. Court in Kodali Bapayya’s: 
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case (supra) and the Allahabad High 
Court in its Full Bench decision in Ganga 
Ram v. Smt. Phulwati, 1970 All LJ 336 
have dealt with the Bombay decision and 
have expressed their disagreement with 
the view expressed therein. 


7. Section 27 of the General Cialis 
Act, 1897 deals with the topic — ‘Meaning 
of service by post’ and says that where 
‘any Central Act or Regulation authorises 
or requires any document to be served 
by post, then unless a different intention 
appears, the service shall be deemed ‘to 
be effected by properly addressing, pre- 
paying and posting it by registered post, 
a letter containing the document. and un- 
less the contrary is proved, to have been 
effected at the time at which the letter 
would be delivered in the ordinary course 
of post. The section thus raises a presump- 
tion of due service or proper service. if 
the document sought to be served is sent 
by properly addressing, prepaying and 
posting by registered post to the addressee 
and such presumption is-raised irrespéc- 
tive of whether any acknowledgment 
due is received from the addressee jor 
not. It is. obvious that when ‘the section 
raises the presumption that the service 
shall be deemed to have been effected it 
means the addressee to whom the commu- 
nication is sent must be taken to have 
known the contents of the document sought 
-{to be served upon him without anything 
‘more, Similar presumption is raised under 
Tllustration (f) to S. 114 of the Indian 
Evidence -Act whereunder it is stated that 
the Court may presume that the common 









particular case, that is to say, when. a 
letter is sent by post by pre-paying and 
properly addressing it the same has been 
received by the addressee. Undoubtedly, 
the presumptions both under S. 27 of the 
General Clauses Act as well as under Sec- 
tion 114 of the Evidence Act are rebut- 
table but in the absence of proof to the 
contrary the presumption of proper: ser- 
vice or effective service on the addressee 
would arise..In the instant case, addi- 
tionally, there was positive evidence of 
the postman to the effect that the re- 
gistered envelope was actually tendered 
by him ‘to the appellant on November 10, 
1966 but. the appellant refused to accept. 
In other words, there was. due service 


such circumstances, we are clearly of the 
view; that the High Court: was right . in 
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course of business has been followed in a_ 


effected upon the appellant by refusal. In. 


coming to the conclusion that the appel-. 
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lant must be imputed with the knowledge 
of the contents of the notice which he re~- 
fused to accept. It is impossible to accept 
the contention that when factually there 
was refusal to accept the notice on the 
part of the appellant he could not be 
visited with the knowledge of the contents 
of the registered notice because, in our 
view, the presumption. raised under Sec- 
tion 27-of the General Clauses Act as 
well as under S. 114.of the Indian Evi~- 
dence Act is one of proper or. effective 
service which must mean service of 
everything that is ‘contained in the 
notice. It is impossible to countenance the 
suggestion that before knowledge of the 
cantents of the notice could be imputed 
the sealed envelope must be opened and 
read by the addressee or when the ad- 
dressee happens to be an illiterate person 
the contents should be read over to-him 
by the postman or someone else. Such 
things do not ozcur when the addressee 
is determined to decline to accept the 
sealed envelope. . It would, therefore, be 
reasonable to hold that when service is 
effected by refusal of a postal communica- 
tion the addressee must be imputed with 
the knowledge of the contents thereof, 
and, in our view, this follows upon the 
presumptions that are raised under Sec- 
tion 27 of the General Clauses Act 1897 
and S. 114 of the Indian Evidence Act. 


8. Turning to the Bombay decision in 
Vaman Vithal’s case (AIR 1935 Bom 247) 
(supra) we would like to point out two 
aspects that emerge ciearly from the very 
observations which have: been strongly 
relied upon by counsel for the appellant, 
In the first place, the observations clearly 
show that the refusal to accept the notice 
was not satisfactorily. proved in the case 
inasmuch as the postman who took: the 
letter and brought it back had not 
been examined; consequently the fur- 
ther observations made by the learned 
Chief Justice were unnecessary for deci- 
sion on the: point and as such will have 
to be regarded.as obiter. Secondly, while 
making those observations the learned 
Chief Justice was himself conscious of 
the fact that there were some- authorities 
of that Court taking the contrary view: 
Having regard to these aspects it is diffi- 
culi to hold that the concerned observa- 
tions. lay down the. correct legal position 
in the matter. In any event we approve 
of the view taken by the Allahabad High 
Court in its three decisions, namely, Sri 
Wath’s case (AIF. 1964. All’ 52), Fanni Lal's 
case: (1972. All LJ 499): and Ganga -Ramis 
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“case (AIR 1970 All: 446) (supra) and woald 
confirm the High Court’s finding on. -zhe 
point in favour of the respondents. . 


9. Counsel for the appellant then 
‘faintly argued that the respondents’ suit 
‘was not maintainable under S: 14 (1) of 
the Act inasmuch as no permission of che 
District Magistrate had been’ obtained by 
the respondents before filing the suit as 
required by S. 14 and in this behalf re- 
liance was placed on. 5. 14 (a) of the Act 
which ran thus: 


‘14, Restrictions on eviction.— “No suit 
i shall, without the permission of the Dis- 
trict Magistrate, be filed in any C-vil 
Court against a tenant for his eviction 
‘from any accommodation except on ene 
or. more of ‘the following grourds, 
namely :— . 

. (a) that the tenant has wilfully failed 
to make. payment to. the landlord of eny 
arrears of rent within one. month. of she 

service upon him of a notice of demend 
frem the landlord.” 

According to counsel. forthe appellant -he 
aforesaid provision clearly shows taat 
under. the Act two safeguards were’ avail- 
able to a tenant— (i) eviction could aot 
be’ had by any landlord except on «ne 
or more of the grounds specified in cls. (a) 
to. (f).of S. 14 and (ii) no suit for evict.on 
even on those grounds specified in cls. (a) 
to (f) could be instituted without the per- 
mission of the. District Magistrate, end 
admittedly the landlords in the instant 
case had filed the suit against the aprel- 
lant without obtaining the permission of 
the District Magistrate. He, therefcre, 
‘urged that the Civil Court had no juris- 
diction to entertain the suit and the ĝe- 
cree was without jurisdiction. 


. 10. It must-be observed that no such 
contention was raised by the appellant in 
any of the Courts below presumably be- 
cause the appéllant as well as his lawyer 
knew how an identical provision contain- 
ed-in- S. 3 (1) of the. U. P. (Temporary) 
Control of Rent:‘and Eviction: Act, 1&47, 
.— an allied enactment, had been judicially 
interpreted by this Court in Bhagwan 
Dass v. Paras. Nath, (1969) 2 -SCR 287: 
{ATR 1970 SC 971). Section 3.of ae U. P: 
Act 3 of-1947- ran thus:. > 


- “8. Restrictions on evictions. — Sab- 
‘jJect.to any order passed under sub-sec, `3), 
no suit shall. without the permission of 
the District Magistrate, be filed in ay 
Civil Court against a tenant for his evic- 
tion: from: any accommodation; except on 
‘one or more of- the ‘following: grounds: 
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<“ (a) that the tenant is in ‘acrears of rent 


for more than three: montas” and has ~ 
failed to pay the same to the landlord 

upon 
him of a notice of demand.” 


This Court in Bhagwan. -Das’s, case (supra) 


- has explained at page 305 of the report 


the legal position arising oma grammati- 
cal construction. of S. 3 (1) thus: i 
“Section 3 (1) does , .not restrict ` the 
låndlord’s, right to evict his tenant on 
any of the grounds mentiomed in cls. (a) 
to (g) of that sub-section. But if he 
wants to sue his tenant for eviction on 


_ any ground other than thcse mentioned | 


in those clauses then he has to obtain the 
permission of the Distric Magistrate 
whose. discretion is subject to any order 
passed under sub-section ( of S. 3 by 
the Commissioner. These ere the only - 
restrictions placed on the power of a land- 
lord to institute a suit for eviction of his 
tenant.” = 

It would be sonducton to judicial disci- 
pline to interpret an. identical provision 
contained in Section 14 (1) of the U. P. 
Cantonment. (Control of Rent and Evic- 
tion) Act; 1952 in a similar manner. In 
other words, under S. 14 (L of the con- 
cerned Central ‘Act permissien of the Dis- 
trict Magistrate was required if the land- 
lord sought eviction of his tenant on any 
ground other than those specified in 
els. (a) to (£) and not when t was sought 
on any of the grounds specitied in cls. (a) 
to (f). (It may be stated that both the 


‘enactments ‘have. since -been repealed), It 


is, therefore, not possible to accept the 
contention of the counsel fer the appel- 
lant that the instant suit filed by the res- 
pondents against the -appellent could not 
be entertained by the Civil Court. : 

‘11. .In the result the appzal fails” and 
is dismissed: However, having regard to 
all the. facts and circumstances of the 
ease there will be no order # to costs and 
we grant the. appellant six months time 
to vacate. 

DESAI, J. :— 12. I have very carefully 
gone through the -Judgment prepared by ` 
my learned brother Mr. Justice. V. D. 
Tulzapurkar, but .I regret my micas ie 
agree with the same. 

13. The relevant facts leading to ‘the 
appeal py. special” ‘leave have been suc- 
cinctly set out-in the main -udgment and 
therefore,.I would straightway’ proceed to 
deal with the three important questions 


raised in: this appeal. 


14.- The first and the principal ques- 
tion: wiar goes to: the root ef the matter 
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is about the construction of S. 20 (2) (a) of 
the Uttar Pradesh Urban Buildings (Re- 
gulation of Letting, Rent and Eviction) 
Act, 1972 (Rent Act’ for short). It reads 
as under: 

“20. Bar of suit for avieuinl of tenant 
except on specified grounds— ` 

(2) A suit for the eviction of a tenant 
from a building after the determination 
of his tenancy may be instituted on-one 
or more of the following grounds name- 
ly: 

(a) that the tenant is in arrears of rent 
for not less than four months, and’ has 
failed to pay the same to the landlord 
within one month from the date of service 
upon him of a demand:” 

15. There is a proviso to this sub-sec- 
tion which is not material for the pur- 
pose of this appeal, 

16. A brief re’sume’ of. concurrently 
found facts which would highlight the 
question of construction would. be advan- 
tageous. Appellant was inducted. as `a 
tenant of the premises by its former 
owner on a rent of Rs. 250/- per annum. 
In the year 1964, on a request by the 
then landlord, appellant-tenant surrender- 
ed a portion of the premises, comprising 
two rooms, a kitchen, a bathroom and a 
verandah at the back.of the shop, retain- 
ing only, possession of the shop, conse- 
quently reducing the rent by agreement 
between the parties at the rate of Rupees 
Rs. 100/- per ‘annum. It is thus an agreed 
and incontrovertible fact-that the appel- 
lant-tenant is a tenant of a shop-on an 
yearly rent’ of Rs. 100/-, payahte at the 
end of every year. 

17. The focus should Boned be 
turned ` to the provision of law under 
which the landlord seeks to evict this ten- 
ant. According to respondent-landlord she 
served notice dated November 10,- 1966, 
terminating the tenancy of the appellant 
as the appellant-tenant was a  defaulter 
within the meaning of S. 20 (2) (a) and, 
therefore, she was entitled to a decree 
for eviction as she has satisfactorily prov- 
ed all the requirements or ingredients of 
S. 20 (2) (a). Accepting the finding of fact 
that the appellant is a tenant liable to 
pay rent @ Rs. 100/- per annum, the crux 
of the matter-is whether his case is 
covered by S. 20 (2) (a)... 

18. What does S. 20 (2) (a) postulate 
and what are its components which when 
satisfied, the landlord would be entitled 
to evict the- tenant? -On analysis follow- 
ing ingredients. of S. 20 (2) (a) -would 
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emerge each of which will have to be 
satisfied before the landlord would be 
eligible to obtain a: decree for eviction, 
viz: ; 

(i) Tenant must be a tenant of premises 
governed by the Rent Act; 


(ii) That the tenant is in arrears of rent 
for not less than four months; 


(iii) That such a tenant has to pay rent 
in arrears within a period of one month 
from ‘the date of service upon him of a 
notice of demand. . 


19. In this case, the tenant is a tenant 
of premises governed by the Rent Act. 


20. The crucial question is whether 
the second ingredient, as extracted above 
is satisfied by the landlord. The atten- 
tion has to be focussed on the expression 
‘in arrears of rent for not less than four 
months’. What does this expression 
signify? As contended on behalf of the re- 
spondent that whatever be the default in 
payment of rent, the notice can be ‘served 
after the default has continued ‘for ~a 
period of four months, and failure to 
cornply with the requisition in the notice 
would disentitle the tenant to the protec- 
tion of Rent Aci. Alternatively it was 
contended that the expression ‘in arrears 
of rent for not less than four months’ on 
a literal grammatical construction would 
signify that rent is payable by the month 
and that the tenant has committed a de- 
fault in payment of four months’ rent and 
further failed to comply with the re- 
quisition made in the notice within the 
stipulated: period of one month and only 
then the protective umbrella of the Rent 
Act would be removed and the tenant 
would be exposed to a decree for eviction, 


21. The two rival constructions raised 
a question of construction of a sub-section 
in ‘a statute primarily enacted as can be 
culled out from the long and short titie 
of the Rent Act, being regulation of let- 
ting and rent and abritrary eviction of ten- 
ant from the premises to which the Rent 
Act would apply. It is a socially benefi- 
cent statute and in construing such 
statute certain well recognised canons of 
construction have to be borne ‘in mind. 
Undoubtedly, the dominant purpose in 
construing the statute is to ascertain the 
intention ofthe legislature, ‘This intention, 
arid, therefore; the meaning of the statute, 
is primarily to be sought in the words 
used in the statute itself, which must, if 
they are plain and unambiguous, be ap- 
plied -as they stand, however strongly it 
may be suspected ‘that the result does not 
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represent the real intention of legislature 
(see Inland Revenue Commissioners V: 
Hinchy, 1960 AC: 748, H. L. at 767: (1960) 
r AN ER 505 at 512). In approaching the 
matter: from ‘this angle, it is a duty of the 
Court to give fair and full effect to statute 
which is plain and’ unambiguous without 
regard to the particular consequence in a 
special case. Even while giving liberal 
construction to socially beneficent ` legis- 
lation, if the language is plain and simple, 
the making of a law being a matter- for 
the legislature and not Courts, the. Court 
must. adopt the plain grammatical 
structiom (see River Wear Commissioners 
v, Adamson) (1977).2 AC 743 ‘and 765. 
The Court must take the law as it is..And, 
accordingly, it is not entitled to pass judg- 
ment on the propriety or wisdom of mak" 
ing a law im the particular form and fur- 


ther the Court is not entitled to adopt the 


construction of a statute om its view of 
what Parliament ought to have done. 
However, when two constructions are 
péssible and legitimate - ambiguity 
arises from the language employed, it is 
a plain duty of the Court to prefer and 
adopt that which enlarges the protection 
of a socially beneficent statute rather 
than one which restricts it ‘In Mohd. 
Shafi v. Additiomal District ‘and Sessions 
Judge, Allahabad! (1977) 2 SCC 226: (AIR 
1977 SC 836) this Court while interpreting 
_the explanation ‘(iv) to-S: 21 of the Rent 
Act observed that where the language is 
susceptible of two interpretations, the 
Court wauld:: prefer that which enlarges 
the: protection. of the tenants rather than 
one which restricts it.-It was: further ob- 
served that: the construction that: the 
Court adopted would he moré consistent 
wit the policy.and attainment of ' the 
legislation which is to protect -the posses- 
sien of the tenant unless the landlord es- 
tablishes a ground: for eviction. Similarly 
im Gurucharan -Singh v.. Kamla’ Singh 
(1976) 2 SCC 152: (AIR. 1977-SC 5), while 
interpreting the ptovision of ’S. © of the 
Bihar Land Reforms: Act, 1950, this Court 
observed that: the Court was called upon 
to interpret’ a land reforms Iaw and not 
just. an ordinary statute and, therefore, 
the socio-economic: thrust. of the law in 
these areas should-net be retarded by 
judicial construction. but filliped by the 
legal process without. parting from the 
object. of the-Act. It must: also be em- 
phasised that where: two .constructions are 
possible, the. one that must: be- - preferred: 
is; one. which. would accord: with reason 


and! justice (see Madhav’ Rao Jivaji Rao 
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Scindia’ v. Union of India (971) 1: a 
85: (AIR 1971 SC 530)).-° | i 
"22, Bearing ‘in mind this snyerpeetas 
tive approach let us’ hark back to’ the ex- 
pression used in S. 20. (2) (a) and ascertain 
whether the expression is susceptible of 
one construction only or more than one 
construction and whether there is am- 
biguity and if. so, in which. direction the 
interpretative jurisprudence must move. 
23. The expression “the tenant is in 
arrears of rent for not less than fout 
months? may suggest that the tenant is 


_in arrears of rent for one or any number 


of months and that the arrears have fallen 
due four months back meaning . thereby ; 
that within four months there was no at- 
tempt . on the part of the tenant to pay 
up the arrears and ‘cure the default. This 
construction would imply that if the ten- 
ant is. in arrears of rent for one month 
only, an action under the relevant clause 
can be commenced against him if this 


‘default has. continued for a period of. four 


months even ifthe tenant has paid rent 
for subsequent, months and on the expiry 
of the period of four months from the 
date on which the rent. had become due 
and payable for. one month a notice of 
demand can be served and on the failure 
of the tenant to comply with the requi- 
sition made in the notice he would be 
liable to be evicted. In other. words, a 
period of four months must, “elapse be- 
tween the date of’ default and the service 
of notice irrespective of the fact whether 
the default isin paymént of one month’s 
rent.or more than one month’s rent. In 
this construction it is implicit that. failure 
to-pay’ rent for four different “months is 
not a-sine quainon for comméncing action 
under S, -20 (2) (a). What is' of the essence 
of matter is that a period of ‘four. months 
must -elapse between the- date of default 
complained of and ‘service of notice. under 
Section.-20 (2): (a). “It was said that, the 
legislature has given” locus” poenitentiae 
to the'tenant to repair the-default within 
the period of four. months. This approach 
overlooks: the - obvicus that before action 
can be commenced under S. 20 (2) (a) a 
notice has to be served and tenant is given 
locus poenitentiae to repair the default 
within one month. It-appear's that by Sec- 
tion 43-of the Rent Act thè United Pro- 
vinces (Temporary) Control of Rent and 
Eviction: Act, 1947 “("Repealed Act’ for 
short) was repealed. Section 3 of the Re- 


` pealed Act enumerated grounds`on which 


a tenant could be evicted. Sub-clause {a) 
of -S. 3 provided ‘that the landlord would 
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.be entitled to eviction of a tenant if the 
‘tenant was ‘in arrears of rent for more 
than three months’ and had failed to pay 
the same to the landlord within one 
month of the service upon him of the 
notice of demand. The language employ- 
ed in the repealed provision led 
the Court to hold that what- 
ever be the default in payment ‘of 
rent, a period of three months should 
have expired from the date of default 
whereafter alone the landlord would be 
entitled to serve a notice as provided in 
the relevant sub-clause. It was so held by 
the Allahabad High Court in Ram Saran 
-Das v. L. Bir Sain 1958 All WR (HC) 62 
but this decision was overruled in Jitendra 
Prasad v. Mathura Prasad (1960 All LJ 
211). In order to avoid any such con- 
troversy, in the Repealing statute the ex- 
‘pression ‘arrears of rent for more than 
three months’ has been substituted by the 
expression ‘arrears of rent for not less 
than four months’. This is contemporane- 
ous legislative exposition which clearly 
brings out the legislative intention that 
the landlord would be entitled to evict 
the tenant if the rent is in arrears for 
not less than four months. Therefore, it 
would clearly imply that before the land- 
lord can commence action under sub- 
cl. (a), the tenant must have committed 
default in payment of rent for a period 
of four months. Therefore, the first sug- 
gested construction is not borne out by 
the language employed in the section. . 


24, The question still remains: what 
does the expression ‘in arrears of rent for 
not less than four months’ signify? It'is 
implicit in the .expression that the rent 
must be payable by month. Irrespective 
of the fact whether the tenancy is a 
yearly tenancy or a monthly tenancy, it 
is implicit in sub-clause (a) that either 
by the contract of lease or by oral agree- 
ment or by. long usage. the tenant ‘is 
liable to pay rent at the end of every 

` month. In other words, the unit for com- 
putation of rent is one month, that is, 
rent becomes due and payable every 
month, It is only such a tenant who may 
fall in arrears for a period of four months. 
Every month the tenant would be liable 
to pay the rent in the ab- 
sence of a contract to the con- 
trary. Thus the rent becomes due and 
payable at the end of every month. As 
soon as the month is over the rent be- 
‘comes due and payable and failure on ihe 
' part of the tenant to pay the same would 


‘dub him as a tenant in arrear of rent ` 
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of not less, than four months. 
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‘for one month. If this process goes- on 


meaning thereby that a period of- four 
months having expired and for each of 
the four months the rent when it became 
due and payable was not paid, then alone 
the tenant could be said to be a tenant in 


. arrears of rent for not less than four 


months. Two definite: ingredients emerge 
from the expression ‘the tenant is in ar- 
rears of rent for not less than four 
months’: (i) that the rent is payable by 
month; and (ii) the tenant has committed 
default in payment of rent for four differ- 
ent months. and that this default subsists 
and continues on the date when the land- 
lord invokes the provision of clause (a) 
and proceeds to serve a notice of de- 
mand. Again, if within a period of one 
month from the date of receipt of the 
notice the tenant pays up the arrears of 
rent he does not lose the protection of 
the Rent Act. The: legislature clearly 
intended to cover those cases of default 
in payment of rent under clause (a) where 
the contract of lease provided for pay- 
ment of rent every month meaning there- 
by that the unit for liability to pay rent. 
is one month and secondly the tenant has 
committed default on four different oc- 
casions of four different months or four 
diferent units agreed upon for payment 
of rent and that too after the liability to 
pay the same has accrued. As stated 
earlier, this is implicit in the expression 
‘the tenant is in arrears of rent for not 
less than four months’, 


25. In this connection one can pro- 
fitably refer to S. 12 (3) (a) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, which reads as under: 

“Where the rent is payable by `: the 
month and there is no dispute regarding 
the amount of standard: rent or permitted 
increases, if such rent or-increases are 
in arrears for a period of six months or 
more and the tenant neglects to make 
payment thereof until the expiration of © 
the period of one month after notice re- 
ferred to in sub-section (2), the Court 
shall pass a decree for eviction in any 
such suit for recovery of possession.” 

26. The expression used there is that 
the rent is payakle by month and the ten- 
ant is.in arrears for a period of six 
months. In the Rent Act under discus- 
sion, a conjoint expression is used that.a 
tenant is in arrears of rent for a period 
It only 
means that where the rent is payable by 
month and the tenant is in arrears. of- 
rent for not less than four months, and 
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` that is- the clearest intention’ discernible 
.from the: language. used -in Ahe relevant 
clause.. 


21. It was. however, 
this construction would give an undeserv- 
ed advantage to the defaulting tenant 
where the rent is not payable by month. 
The contention is that: a landlord’ who 
had agreed to accept rent on an yearly 
-basis would be at the mercy of the ten- 
-ant because even if the default is con- 
tumacious the landlord would not.be en- 
titled to evict the tenant and that such 
could not be the intention of the legisla- 
ture. It was, therefore, said that. the ex- 


pression ‘the tenant is in arrears of rent: 


-for not less than four months’ is- also 
susceptible of the meaning -that where 
the rent is payable by year and after the 
year is over and the rent has become due 
and payable if the tenant has not paid 
the rent for four months his case woulé 
be covered by clause (a). If a tenant is 
under a contract with the landlord to pay 
rent at the end of a specific year agree 
to between the parties, could he be saic 
to be a tenant in arrears for not less thar. 
four months even if he has defaulted in 
- payment of rent at the end of one-year? 
How can a tenant who is to pay rent on 
the expiry of a specified. year be in ar- 
rears of rent for not less than -four 
-months? And if that construction is ad- 
opted, a tenant who has committed de- 
fault in payment of rent for one month 
and the default has continued without re- 
pair for a period of four months even 


fe though he has. paid rent for subsequent 


months he would be liable to be evicted, 
a construction which ought to be reject- 
ed on legislative exposition by change in 
, expression adopted in the repealed Act 
_and substituted in the present Act dis- 
cussed herein above. If that construction 
_is rejected it would be difficult to accept 
the construction that even if the rent is 
payable by year once the year is over and 
- a period of four months has elapsed he 
could be said to be a tenant in arrears 
of rent for not less than four months, 
The language does not admit of this con- 
struction. Therefore, where the rent is 
payable by the year clause (a) is not at- 
tracted. Now the wild apprehension ex- 
_ pressed on behalf of the landlord that 
such a construction would give an unfair 
‘advantage .to a tenant who is liable to 
pay yearly rent need not detain us- be-. 
"cause the wisdom of enacting a law in a 


_., gertain. manner is for. the :legislature to 
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decide and not for the Court to impose. 


‘Tt may.be that the legisläture would have 


intended ‘that such landlords who relied 
on .the income from rent month- after 
month. must have a .saection which 
can .be applied if the tenant com- 
mits default in payment of rent of four 
different months but a landlord who ap- 
parently does not depend upon the rental 


‘income by agreeing to accept yearly rent 


need not have that sanction and it would 
be still open to such a landlord to file a 
suit merely for recovery ot rent and not 
for eviction. -Such a thing is not unknown 
to law because in permanert tenancy and 
in tenancies of long durat-on the land- 
lords can only sue for rert and not for 
eviction on the tenant committing default 


in payment of rent. Therefore, on exam- 
ining both the rival constructions one 


which extends the protection deserves to 
be accepted in view of the fact that the 
legislature never intended to. provide a 
ground for eviction for faflure to pay 
rent in case of leases where yearly rent 
was reserved. Rent Act was enacted to 
fetter the right of re-entry of landlord 
and this construction accords with the 
avowed object of the Rent Act. 


28. In the instant case zhe parties are, 
ad idem that the rent is peyable by year 
at the rate of Rs, 100/- per annum. In 
such a case it could not be said that this 
tenant was in arrears of rent for not less 
than four months. His case would not be 
covered by S. 20 (2) (a) o? the Rent Act 
and, therefore, the landlor€ would not be 
entitled to a decree ‘for eviction on this 
ground and that was the sole ground on 
which eviction has been ordered. 


29. The second contention is that the 
High- Court was in error in interfering 
with the concurrent finding of facts while 
hearing second appeal in February, 1979 
and that too without framing the point 
of law which arose in’ th2 appeal. The 
disputed finding of fact is about the 
service af notice. If a landlord ` seeks 
eviction on the ground of cenant’s default 
in payment of rent under S. 20 (2) (a) 
it is obligatory upon him te serve a notice 


. of demand of the rent in arrears on the 
.tenant and can only seek eviction if the 


tenant fails to comply with the requisi- 
tion made in the notice. The appellant 


-tenant in terms contended that no notice 


- was served upon him. On che assertion of 
the respondent landlord that notice dated 
November 9, 1966, was served upon the 
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but he refused to accept the same and the ~ 


refutation thereof by the tenant that no 
notice was offered to him by the post- 
man nor was any notice refused by him, 
a triable issue arose between the parties. 
The learned trial Judge framed Issue 
No. 7 on the question of service of notice. 
He recorded a finding that the appellant 
tenant was not served a notice of demand 
and of ejectment and answered the issue 
in favour of the appellant tenant. On 
appeal by the respondent landlord the 
appellate Court framed point No. 2 on the 
question of service of notice and answer- 
ed it by observing that the defendant 
tenant refused to accept the registered 
notice but no knowledge can be attribut- 
ed to him of the contents of the register- 
ed envelope and, therefore, the tenant 
could not be said to be guilty of wilful 
default on the expiry of one month after 
the service of notice. He accordingly con- 
firmed the finding of the trial Court that 
the plaintiff landlord is not liable to a 
decree of eviction on the ground men- 
tioned in S. 20 (2) (a). The landlord ap- 


proached the High Court in second ap- 


peal, 

30. When this tet was heard, Sec- 
tion 100 of the Civil Procedure Code after 
its amendment of 1976 was in force. It 
restricted the jurisdiction of the High 
Court to’ entertain a second appeal only 


if the High Court was satisfied that the 


case involved a substantial question of 
law. Sub-section (4) cast a duty on ‘the 
Court to formulate such a substantial 
question of law and the appeal has to be 
heard on the question so formulated. It 


would also be open to the respondent at 


the hearing of the appeal to ‘contend that 
the case does not. involve such a question. 


Even prior to the amendment of Sec-, 


tion 100, the High Court. ordinarily did 
not interfere with the concurrent findings 
of fact. This position has been repeatedly 
asserted and one need not go in search of 


precedent to support. the proposition. How-. 


ever one,can profitably refer to R. Rama- 


chandra Ayyar v. Ramalingam Chettiar.. 


(1963) 3 SCR 605: (AIR 1963 SC 302). 
After examining the earlier decisions 


and the decision of the Privy Council in! 


Mst. Durga Chaudhrain v. | Jawahar 
Choudhary (1890) 17 Ind App 122 Gajen- 
dragadkar J. speaking for this 
terms spelt out the jurisdiction of 

High Court in second appeal as under: 
"But the High Court cannot interfere 
with the conclusions of fact recorded by 
lower appellate Court however erroneous 


the 
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court in. 
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the same conclusions may appear to be 
to the High Court, because, as the Privy 
Council observed, however gross or in- 
excusable the error may seem to be, 
there is no jurisdiction under S. 100 to 
correct that error”. 
This view was re-affirmed in Goppulal v. 
Dwarkadhishji (1969) 3 SCR 989: AIR 
1969 SC 1291 wherein after reproducing 
the concurrent finding of fact this Court 
observed that this concurrent finding of 
fact was binding on the High Court in 
secend appeal and the High Court was in 
error in holding that there was one in- 
tegrated tenancy of six shops. 

31. In the facts of this case, there was 
a concurrent finding that the statutory 
notice as required by S. 20 (2) (a) was 
not served upon tke tenant and, therefore, 
the High Court was in error in interfer- 
ing with this finding of fact. However, it 
is not necessary ta base the judgment on 
this conclusion because it was rightly said 
on behalf of the respondent that whether 
the notice was offered to the petitioner 
tenant and he refused to accept the same 
the finding is not concurrent because the 
appellate Court has held that the notice 
was offered but the tenant refused to ac- 
cept the same and, therefore, on the re- 
fusal to accept the notice there was no 
concurrent finding. This contention is 
legitimate because the appellate Court 
held that notice as required -by law was 
not served because even if the tenant re- 
fused to accept the notice the knowledge 
of the contents of she registered envelope 
not opened by him cannot be imputed to 
him, and, therefore, there was no service 
of notice as required by S. 20 (2) (a). The 
first appellate Court was of the view 
that in the absence of knowledge of the 
demand of rent in arrears as alleged in the 
notice ‘the tenant cannot be said to be 
guilty of wilful default so-as to be denied 
the protection of the Rent Act. 


32. This accordingly takes me to the 
third contention in this appeal. The third 
contention is that even if this Court 
agrees with the High Court in holding that 
the notice in question was tendered by 
the postman to the appellant.tendnt and 
he refused to accept the same, and, there- 
fore, this refusal amounts to servicé with- 
in the meaning of 5. 20 (2) (a), yet as tha 
knowledge of the contents of the notice 
would reflect on subsequent conduct ag 
wilful or contumacious, it is not sufficient 
that’a notice is served or tendered and re- 
fused but it ‘must further be shown that 
in the event of refusal the tenant did iW 
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with the knowledge of the contents of ~he 
registered envelope and his subsequent 
conduct is motivated: The question: then 
is; What would -be the effect of a notice 
sent- by registered post and refused br ‘a 
tenant on’ the: question of his knowledge 
‘about the-contents of: the notice and his 
failure to act? Would. it tantamount to an 
intentional conduct evidencing wilful de- 
fault on his part? This aspect cannot be 
merely . examined in the background of 
some precedents or. general observaticns. 
One has to examine this aspect: in zhe 
background ‘of Indian. conditions or in zhe 
‘words of Krishna Iyer, J., ‘the legal 
literacy -in rural. areas and the third 
world jurisprudence.’ : 


33. Before we ‘blindly adheré to Faw 
bodily imported from western countries 
we must not be oblivious to the fact trat 
the statutes operating in the west2rn 
countries are meant for a society if rot 
100 per cent. 99 per cent.’ literate. We 
must consciously bear in mind ‘that vur 
society “especially in the semi-urban and 
rural areas is entirely different and whclly 
‘uncomparable' to ‘the western society. A 
literate mind will react to a problem pre- 
sented to hith in a manner other than an 
illiterate ~” mind ` because illiteracy 
breeds fear and. fear orierted 
action -cannot ' be rationally examined on 
the touchstone of legal presumptions. To 
articulate the point as it arises in “his 
case, let one put his feet in the shoes of 
‘a rural: illiterate person to whom a re- 
gistered envelope by a postman is pre- 
sented. Does it require too much of -m- 
agination to conclude that he will be 
gripped with fear and he may react ia a 
manner -which will be his undoing? He 
would believe that by.refusing to accept 
the registered envelope he would put off 
the evil rather. than accept the same and 
approach a person who can advise jim 
and meet the situation. Can this actior. of 
fear gripped mind inflict upon the per- 
son an injury flowing from the assump- 
tion that he not only refused the : re- 
gistered envelope - with the conscinus 
knowledge. of the fact that it contained a 
notice by a lawyer on behalf of his land- 
lord and that it accused him of wi ful 
default in payment of-rent and that if he 
would act-rationally he would repair the 
default by tendering the rent within the 
period of one month granted by the 
statute? If he.is deemed to have acted 
consciously ‘is it conceivable that he would 
invite injury by sheer refusal to accept 
the registered envelope rather than krow 
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the contents. or make’ them ‘knowable: to 
him and meet. the..charge of-wilful default. 
‘As was said; again by ‘Krishna Iyer, a - 


-which bears quotation : 


“Phe. Indian Courts interpret laws tha 
Anglo indian way, the rules of the game 
having. been so, inherited. The basic prin- 
ciples of jurisprudence are borrowed from 


the sophisticated British system, with-.the 


result that there is an exotic touch about 
the adjectival law, the. . argumentative 
method, and the adversary system; not 
to speak of the Evidence Act with all its 
technicalities”. 11 ‘ 

Lord Devlin recently, ‘said: 

“If our business methods were as an- 

tiquated as our legal methcds, we would ` 
be a bankrupt country...... There is need 
for a comprehensive enquiry into the rules 
of our procedure backed by a determina- 
tion to adopt it to fit. the functions of the 
welfare State”. 
This is much more apposite in the condi- 
tions of our.society and this was noticed 
by Beaumont, C. J. way back in fourth 
decade of this century in Waman Vithal 
Kulkarni’ v. Khanderao Ram Rao Shola- 
purkar, AIR 1935 Bom 247. An exactly 
identical question arose bezore the Divi- 
sion Benck of the Bombay H:-gh Court. The 
facts found were that the registered letter 
containing the notice was sent to defen- 
dants 4 and 5 duly addressed and service 
was alleged to have’been refused. The 
‘contention .was twofold that the refusal 
was not proved but alternatively it was 
contended that evenifit was proved, the 
addressee could not be imputed with the 
knowledge of the contents o£ the register- 
ed envelope. The pertinent observation ` is 
as under: 

"In the case of defendants 4 and 5a 
registered letter containing the notice was 
sent to them duly addressed, and service 
is alleged to have been reiused. In fact 
the refusal was not ‘proved, as the post- 
man who took the letter and’ brought it 
back was not called. But in any case, even 
if the refusal ‘had been proved, I should 
not be prepared | to ‘hold thet ‘a registered 
letter tendered to the. addressee and re- 
fused and brought back unopened, was 
well served. There are, I kiow, some au- 
thorities in this Court to the contrary, but 
it seems to ‘me impossible to say that a 
letter has been served so as to bring the 
contents to the notice of tare person to 
whom the letter is addressed, if the agent 


11. The Social Dimensions of Law and 
Justice in Contemporary India by Jus- 
. tice- FV; R. Krishna. Iyer, D: 207, 
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for service states that in fact the notice 
was not served, although the reason may 
have been that the addressee declined. to 
accept it. One cannot assume that because 
an addressee declines to accept a parti- 
cular sealed envelope’ he has guessed cor- 
rectly as to its contents. Many people in 
‘this country make a practice of always 
refusing to accept registered letters, a 
practice based, I presume, on their ex- 
perience that such documents usually con- 
tain something unpleasant. So that, it is 
clear that this notice was not served on 
three of the defendants”. 


34. Learned counsel for the respon- 
dent tried to distinguish this decision by 
- observing that the Court did hold that 
the refusal was not proved and, there- 
fore, the rest of the observation was 
obiter. It is not for a moment suggested 
that the decision of the Division Bench 
of the Bombay High Court is binding on 
this Court but the reasoning which ap- 
pealed to the Division Bench in 1935 jis 
all the more apposite at present. The 
Division Bench noticed that in the society 
from which the defendants came there 
was a feeling that such registered letters 
usually contained something unpleasant. 
Is there anything to suggest that this 
feeling is today displaced or destroyed? 


The Division Rench further noticed that - 
many people in India make a practice. 


of always refusing to accept registered 
letters and the practice according to the 
Division Bench was based on their ex- 
perience that such documents usually con- 
tained something unpleasant. The reaction 
is to put off the evil by not accepting the 
envelope. Could such ignorant illiterate 
persons be subjected to a legal inference 
that the refusal was conscious knowing 
the contents of the document contained in 
the registered envelope? To answer it in 
the affirmative is to wholly ignore the 
Indian society. And this concept that the 
registered envelope properly addressed 
and returned with an endorsement of re- 
fusal must permit a rebuttable presump- 
` tion’ that the addressee refused it with the 
knowledge of the contents is wholly.. bor- 
-rowed from the western jurisprudence. I 


believe it is time that we ignore the il- - 


lusion and return ‘to reality. Reference 
. was also. made to Appabhai Motibhai v. 
‘Laxmichand Zaverchand.& Co. AIR 1954 
Bom 159 but that case does not touch the 
point. In Mahboob Bi v. Alvala Lachmuah, 
AIR 
quéstion figured. before the Andhra Pra- 
desh High Court. In ‘that. case the Rent 
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1964 Andh Pra 314 an almost identical- 


Controller issued a notice in respect of 
the proceedings initiated before-him by 
the landlord for. the eviction of the ten- 
ant, to the tenant by registered post and 
the envelope was returned with the en- 
dcrsement of refusal and the: Rent Con- 
troller set down the proceedings for ex 
parie hearing and passed a decree of evic- 
tion. The tenant under the decree of evic- 
tion preferred an appeal in-the City 
Srnall Cause Court. A preliminary objec- 
tion was raised by the respondent-~land- 
lord that the appeal was barred by limita- 
ticn as it was filed six days after the time 


A.I. R.. 


allowed for filing the appeal. The appel- . 


lant-tenant countered ‘this by saying that 
he had no knowledge ‘of the proceedings 
before the Rent Controller and that he 
was never served with the notice of pro- 
ceedings before the Rent Controller. The 
re:evant rule permitted service of notice 
by registered post. After examining the 
relevant rule the Court accepted the con- 
tention of the tenant observing as under: 

“Moreover nothing has been placed be- 
fore me to show that there is any duty 
cast upon any person to receive every 
letter or notice sent by registered post, 
nor does the refusal to receive has been 
made the subject-matter of any presump- 
tion which -may arise under Sec. 114 of 
the Evidence Act. Then again, there is the 
practical difficulty of having to import the 
knowledge of the date of hearing or the 
precise proceedings with which the re- 


gistered notice is concerned in the case 
of a mere refusal to receive a ner 


notice”. 


35. The Court thus was of the view 


that even if refusal amounted to service, | 


yet it is not service as required by law . 


to fasten a liability on the tenant because 
no presumption can be raised that the re- 
fusal was with the conscious knowledge 
of the contents of the registered envelope. 
Undoubtedly, our attention was also 
drawn to a-contrary view taken by a 
Division Bench of the Allahabad High 
Court in Fannilal v. Smt. Chironja. 1972 
All LJ 499. It was contended that even if 
the registered letter was refused no pre- 
sumption of knowledge of the contents of 
the letter could in law be raised. against 
the tenant. In support of the submission 
reliance was placed on- Amarjit . Singh 
Bedi v. Lachchman -Das, an unreported 


decision of a single Judge of the Allaha-. 


bad High Court, and the decision of Beau- 
mont, C. J. in Waman Vithal Kulkarni’s 


case (AIR 1935 Bom 247). The Division.. 


Bench of the Allahabad High - Court. did 
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not accept the view.of Beaumont, C. J. 
The Court.was of the opinion that a pre- 
sumption of fact would arise under Sec- 
tion 114 of the Evidence Act that the 
refusal was with the knowledge of the 
contents of the registered envelope. The 

Court has not considered the specific 
Indian conditions, the approach of rural 
Indians to registered letters and has 
merely gone by the technical rules of Evi- 
dence Act, which, as experience would 
show, could sometimes cause more harm 
and Jead to injustice through law. The 
[contrary Allahabad decision does not com- 
mend to me. On the contrary, the Bom- 
bay view is in accord with the conditions 
of society in rural India and I do not pro- 
pose to make any distinction even with 
regerd to urban areas where also there 
are a large number of illiterates. Even in 
the case of a semi-literate person who is 
in a position te read and write he could 
not be accused of legal literacy. There- 
fore, it is not possible to accept fhe sub- 
mission that mere refusal would permit 
a presumption to be raised that not only 
the service was legal but the refusal was 
the conscious act flowing from the know- 
ledge of the contents of the letter. 

-36. How dangerous this presumption 
is can be easily demonstrated, and how 
it would lead to miscarriage of justice can 
be manifestly established. Once know- 
ledge of the contents of the registered en- 
velope is attributed to a person to whom 
a registered envelope is sent and who has 
refused to accept the same, that his was 
an act accompanied. by the conscious 
knowledge of. the contents of the letter he 
who may be an innocent defaulter or 
presumably no defaulter at all, would be 
charged with a contumacious conduct of 
being a wilful defaulter.. The Rent Act 
does not seek. to evict a mere defaulter. 
That is why a provision for « notice has 
been made. If even after notice the de- 
‘fault continues the tenant can be con- 
demned as wilful defaulter.. Could he be 
dubbed guilty of conscious, wilful, con- 
tumacious, intentional conduct even when 
he did not know what was in the regis- 
tered envelope? In my opinion, it would 
. be. atrocious to- impute -any suck know- 


ledge to a-person who has merely been - 


guilty of-refusing -to accept the registered 
notice. -Where service of notice.is a condi- 
_ tion precedent,-a dubious service neld es- 
tablished. by. exarnining the postman who 
must, be delivering. ‘hundreds of postal 
envelopes: arid’ -who:is ready. to ‘go to the 
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witness box after a long interval to say . 
that he offered the envelope to the ad- 
dressee and he refused to accept the 


same, would be travesty of justice. And 


if this condition precedent is not fully 
satisfied, the subsequent conduct cannot 
be said to be wilful. In a slightly differ- 
ent context in Commissioner of Income- 
tax, Kerala v. Thayaballi Mulla Jeevaji 
Kapasi 1968 SCJ 91 this Court held that 


. service of the notice under S. 34 (1) (a) 


of the Income-tax Act, 1922, within the 
period of limitation being a condition pre- 
cedent, to the exercise. of jurisdiction, if 
no. notice is issued or if the notice issned 
is shown to be invalid, then the pro- 
ceedings taken by the Income-tax Officer 
without a notice or in pursuance of an 
invalid notice would be illegal and void, 


37. It was, however, contended that if 
the Court accepts the legal contention as. 
canvassed on behalf of the appellant it 
would be impossible to serve the notice as 
statutorily prescribed. This wild appre- 
hension is wholly unfounded. The notice ` 
is required to be served in the manner 
prescribed by S. 106 of Transfer of Pro- 
perty Act which, inter alia, provides for 
affixing a copy of the notice on the pre- 
mises in possession of the tenant. There- 
fore, it cannot be said that the aporoach 
of the Court would render it impossible 
for the landlord to meet with the statu- 
tory requirement of service. of notice be- 
fore commencing the action for eviction, 


38. Ho therefore, examined the 
three vital contentions, in my opinion the 
suit of. the landlord must fail on the 
ground that the rent was not payable by 
month and, therefore, Section 20 (2) (a) 
is not attracted. And further, even if it is 
attracted, as the statutory notice as re- 
quired by S. 20 (2) (a) was not served, a 
decree for eviction cannot be passed on 
the only groimd of default in payment of 
rent, 


39. I would accordingly allòw this ap- 
peal and dismiss the suit of the respon- 
dent for eviction but with no order as to 
costs in the circumstances of the case. 


Appeal dismissed, 
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Needle Industries’ (India) Ltd., 
others, Appellants v. Needle Industries 
Newey (India) Holling’, Ltd. and others, 
Respondents. 


`The following: summary was Asad by 
the Court just for guidance. Not to be 
treated as part of the judgment. . 


We are therefore of , 


SUMMARY :— 

the opinion that Devagnanam and ` 
his group acted in the best in- 
terests of ‘NIIL in ‘the matter of 


‘the issue of rights ‘shares and, indeed, the 
Board of Directors followed in’ the meet- 
ing of the 6th April a course which they 
had no option ‘but to adopt and in doing 
which, they were solely actuated by the 
‘consideration as to what was in the in- 
terest of the company. , The shareholder- 
Directors who were interested in the 
issue of rights shares neither participat- 
ed in the discussion of that question nor 
voted upon it. The two Directors’ who, 
forming the requisite quorum, resolved 
upon the issue of rights shares were Sil- 
verston who, in our opinion, was a disin- 
terested Director and ‘Doraiswamy who, 
, unquestionably, was so. Disinvestment by 
the Holding Company, as one of the two 
courses which-could be adopted for re- 
ducing the ‘non-resident interest in NIIL. 
to 40% stood ruled’ out, on account of the 
rigid attitude of Coats who, during the 
period between the Ketty ‘meeting of 
‘October 20-21, 1976 and the Birmingham 
discussions of March 29-31,- 1977 clung 
to their self interest, regardless of ‘the 
pressure of FERA, the directive of’ the 
Reserve Bank of India and their tranş- 
parent impact on the future of NIIL. 
Devagnanam and the disinterested Direc- 
tors, having acted out of ‘legal compul-" 
sion precipitated by the obstructive atti- 
tude of coats‘and their action being im the 
larger interest of the company, it is im- 
possible to hold that the resolution passed 
in the meeting of April 6 for the issue 
of rights shares at par to the existing 


*O. S. A. No. 64 of 1978, D/- 6-10-1978 
(Mad). 
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shareholders of NIIL constituted an aet 
of oppression against , the Holding, Com- 
pany. i ' 

That takes us to the significant, and if 
We may so call them, ‘sordid, happenings 
between April 6 and May 2, .1977. It 
puts a severe strain on one’s credulity to 
believe that the letters of offer dated 
April 14 to the Holding Company, to` 
Raeburn and to Manoharan were posted 
on -the 14th itself but that somehow they 
rotted in the post office until the 27th, 
on. which date they took off simultane- 
ously for their respective destinations. 

The purpose behind the planned delay 
in posting the letters of offer to Raeburn 
and to the Holding Company, and, in 
posting the notice of the Board’s meeting 
for May. 2 to Sanders, was palpably to 
ensure that no legal. proceeding was 
taken to injunct the holding of the meet- 
ing. The object of withholding these im- 
portant documents, until it was quite late 
to act upon them, was to present to the 
Holding Company a fait accompli in the. 
shape of the Board’s decision for allot- 
ment of rights shares to the existing 
Indian shareholders. | 

In so far as Devagnanam himself is 
concerned, there is room enough to sus- ~ 
pect that he was the part-author of the 
late postings of important i documents, 
especially since he was the prime actor 
in the play of NIIL’s Indianisation. But 
even in regard to-him, itis difficult to 
carry’ the case beyond the realm of sus- 
picion and ‘room enough’ is not the same ° 
thing as ‘reason enough’. ; 

It seems to us quite clear, that by 
reason of the ‘provisions of Section 29 (1) 
and (2) of FERA and the conditional. per- 
mission granted by the RBI by its letter 
dated May 11, 1976, the offer of rights’ 
shares ‘made by NIIL to the Holding, 
Company could not possibly have been ' 


-accepted by it. 


‘We are of the opinion that clause (c) 
of Section 81 (1) of the Companiés Act, 
apart from the consideration arising cut 
of the opening words of that clause, can 
have no application to private companies 
which have become public companies by 
virtue of Section 43A and which: retain 
in their Articles the three matters re- 
ferred to in Section 3 (1) (iii) of the Act. 
In so far as the opening words of cl. (e) 
are concerned, we are of the opinion that 
they do not require an express provision 
in the Articles of thé Company Which is 
othrewise than what is provided fer in 
clause (c). It is enough,.in order ta com: 


“timely posting of 
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` ply with the opening words of clause (c}. 


that the Articles of the Company con- 
tain by necessary implication a provision 
which is otherwise than what is provid- 
ed in clause (c). Articles 11 and 50 ` of 
NIL’s Articles of: Association negate the 
right of renunciation. - 

The following propositions emerge out 
of the discussion of the „provisions of 
FERA, Sections 43-A and 81 of the Com- 
panies Act and of the Articles of Associa- 
tion of NIIL: 

(1) The Holding Compariy had to part 
with 20% out of the 60%. equity capital 
held by it in NIIL; 

(2) The offer of Rights Shares made ta 
the Holding Company as a result of the 


-decision taken by the Board of- Directors 


in their meeting of April 6, 1977 could 
not have been accepted ‘by the Holding 
Company; 

(3) The Holding Company had no right 
to renounce the Rights Shares offered ta 
it in favour of any other person, member 
or non-member; and 

(4) Since the offer of Rights Shares 
could not have been either accepted or 
renounced by the Holding Company, the 
former for one reason and the latter for 
another, the shares offered to it could, 
under Article 50 of the Articles of As- 
sociation, be disposed of by the directors, 
consistently with the articles of NIL, 
particularly Article 11, in such manner 
as they thought most beneficial to the 
Company. . 

These propositions afford a complete 
answer to Shri Seervai’s contention that 
what truly constitutes oppression of the 
Holding Company is not.the issue ‘of 
Rights Shares to the existing Indian 
shareholders only but the offer of Rights 
Shares to all existing shareholders and 


‘the issue thereof to existing Indian share- 


holders only. 


It was neither fair nor proper on the 
part of NIIL’s officers not to ensure the 
the notice of the 
meeting for 2nd May so as to enable 
Sanders to attend that meeting. But there 
the matter rests: Even if Sanders were to 
attend the meeting, he could not have 
asked either that the Holding Company 
should be allotted the rights shares or 
alternatively, that it should be allowed 
‘to “renounce” the shares in favour of 
any other person, including the Mano- 
haran group. The charge of oppression 


_ arising out of the central accusation of 


nen-allotment of the rights shares ‘to the 
Holding: Company must, therefore, fail. 
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-Even.though the company petition. fails 
and the appeals succeed on the _ finding 
that the Holding Company has failed to 
make out a case of oppression, the. court 
is not powerless to do substantial justice 
between the parties and place them, as 
nearly as it may, in the same position 
in which they would «have been, if the 
meeting of 2nd May were held in ac- 
cordance with law. 

~.The willingness of the indian share- 
holders to pay a premium’ on the excess 
holding. or the rights shares is a factor 
which, to some extent, has gone in their 
favour on the question of oppression. 
Having had the benefit of that stance, 
they must now make.it good. Besides, it 
is only meet and just that the Indian 
shareholders who . took the rights 
shares at par when the value of those 
shares was much above par, should be 
asked to pay the difference in order to 
nullify their. unjust and unjustifiable en- 
richment at the cost of the Holding Com- 
pany. We must make it clear that we are 
not asking the Indian shareholders to pay ' 
the premium as a price of oppression. We 
have rejected the plea of oppression and 
the course which we are now adopting is 
intended primarily to set right the course 
of justice, `in so far as,we may. 


We direct that Devagnanam, his group 


and the other Indian shareholders who 
took ‘the rights shares offered to the 
Holding Company shall pay, pro’ rata, 


the sum of Rs. 8,54,550/- to the Holding 
Company. The amount shail be paid by 
them to the Holding Company from their 
own funds and not from the funds or 
assets of NUL. 


As a further measure of neutralisation 
of the benefit which the Indian share- 
holders’ received in the meeting of 2nd 
May, 1977, we . direct that the 16,000 
rights shares which were allotted in that ` 
meeting to the Indian shareholders will 
be treated as not qualifying for the pay- 
ment of dividend for a period of one year 
commencing from January 1, 1977, the 
Company's year being’ the Calendar year. 
The interim’ dividend or any further 
dividend received by the Indian share- 
holders on the 16,000 rights shares for 
the year ending. December 31, 1977 shali 
be. repaid ‘by them to NIIL, which shall 
distribute the same as if. the issue and 
‘allotment of.the rights shares was not 


z 


„made until after December 31, 1977. This 
direction will not be deemed to affect or 


ever to have affected the exercise of any 
other rights. by the Indian shareholders 
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in respect of the 16,000 rights puedo al- 
lotted to them. 


Finally, in order to ensure the smooth 


functioning of NIIL and with a view to` 


ensuring that our directions are com- 


plied with expeditiously, we direct that _ 


’ Shri M. M. Sabharwal who was appointed 
as a Director and Chairman of the Board 
of -Directors under the orders of this 
Court dated November 6, 1978 will con- 
tinue to function as such until Decem- 
ber 31, 1982. 

The Company will take all effective 
steps to obtain the sanction or permis- 
sion of the Reserve Bank of India or the 
Controller of Capital Issues, as the case 
may be, if it is necessary to obtain such 
sanction or permission for giving effect 
to the directions given by us in this judg- 
ment. 

In the result, the appeals are allowed 
with the directions above mentioned and 
the judgments of the learned sihgle Judge 

-and of the Division Bench of the High 
Court are set aside. We make no order 
as to costs since both the sides are, more 
or less, equally to blame, one for creat- 
ing an impasse and the other for its un- 
just enrichment. All parties shall bear 
their own costs throughout. 


-The interim orders 
Court are. vacated. 


(A) Companies Act (1 of 1956), S. 397 
~ Act of oppression — What constitutes. 


In an application under Section 397 be- 
fore granting relief the Court has to 
satisfy itself that to wind up the com- 
pany will unfairly prejudice the members 
complaining of oppression, but that other- 
wise the facts will justify the making of 
a winding up order on the ground that 
it is just and equitable that the company 
should be wound up. An isolated act, 
which is contrary to law, may not neces- 
sarily and by itself support the inference 
that the law was violated with a mala 
fide intention or that such violation was 
burdensome, harsh and wrongful. But'a 
series of illegal acts following upon one 
another’ can, in the context, lead justi- 
fiably to the conclusion that they are a 
part of the same transaction, of which 
the object is to cause or commit the op- 
pression of persons against whom those 
acts are directed. On a true construction 
of Section 397, an unwise, inefficient or 
careless conduct of a- Director in the 
performance of his duties cannot give 


rice to'a claim for relief under that sec- 


tion. The person’ complaining: of oppres- 
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sion must show that he has-been: con- 
strained to.submit to a conduct -which- 


lacks in probity, conduct which is unfair. 
to him and which causes prejudice- to: 
him in the exercise of his legal and pro- 
prietary rights as shareholder. 

Held that though the party had’ failed 
to make out a case of oppression, the 
Court had power to do substantial jus- 
tice between the parties. 

“(Paras 46, 49, 52, 172) 

(B) Companies Act (1 of 1956), S. 290 


‘= Fiduciary powers — Abuse of — What 


constitutes — Issue of shares — Effect. 


The fact that by the issue of shares 
the Directors succeed, also or incidentally, 
in maintaining their control over the 
Company or in newly acquiring it, does 
not amount to an abuse of their fidu- 
ciary power. What is considered objec- 
tionable is the use of such powers merely 
for an extraneous purpose like mainten- 
ance or acquisition of control over the 
affairs of the Company. If the shares are 
issued in the larger interest of the Com- 
pany, the decision to issue shares cannot 
be struck down on the ground that it 
has incidentally benefited the Directors 
in their capacity as shareholders. The 
mere circumstance that the Directors de- 
rive benefit as shareholders by reason of 
the exercise of their fiduciary power to 
issue shares, will not vitiate the exercise 
of that power. 


The issue of rights shares was made by 
the Directors for the purpose of com- 
plying with the requirements of Foreign 
Exchange Regulation Act (1973) and the 
directives issued by the Reserve Bank 
under that Act. The majority had to dis- 
invest or else to submit to the issue of 
rights shares in order to comply with 
the statutory requirements of the Act and 
the Reserve Bank’s directives. Having 
chosen not to disirvest, an option which 
was open to them — they did not any 
longer possess the constitutional right to 
insist that the Directors shall not issue 
the rights shares. What the Directors did 
was clearly in the larger interests of the 
Company and in obedience to’their duty 
to comply with the law of the land. The 
fact that while discharging that duty 
they incidentally trenched upon the in- 
terests of the majority could not. invali- | 
date their action. The conversion of the 
existing majority into a minority was a 
consequence of what the Directors were 
obliged lawfully to do. Such conversion ` 
was not the motive force of their action. 
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‘The Directors ʻin the instant case did not 
exercise their fiduciary powers over tne 
Shares merely or solely for the purpase 
of destroying. an existing majority or. Hr 
creating a new. majority which did not 
previously exist. The Directors exercis2d 
their power for the purpose of prevert- 
ing the affairs of the Company from kæ- 
ing brought to a grinding halt. Case lew 
discussed. . 

(Paras 105, 106, 107, 108, 110, 111) 


‘(C) Companies Act (1 of 1956), S. 337 
— Application under — Question of. mela 
fides — Question whether can be decid2d. 
on basis of affidavits. 

It is generally unsatisfactory to record 
a finding involving grave consequences 
to a person on the basis of affidavits and 
documents without asking that person to 
submit to cross-examination. It is true 
that men may lie but documents will rot 
and often, documents. speak louder than 
words. But a total reliance on the written 
word, when “probity and fairness of con- 
duct are in issue, involves the risk tkat 


the person accused of wrongful conduct, 


is denied an opportunity to controvert 
the inference said to arise from the docu- 
ments. But where both sides’ had agre=d 
to proceed with. the matter on the basis 
of affidavits and correspondence only and 
neither party asked for a trial in the 
sense of examination of witnesses, 


titude, it was not open to it to contend 
that the allegation of mala fides could 
not be examined on the basis of affida- 
vits and the correspondence only. 


Held there was ample material on the 
record of this case in the form of affida- 
vits, correspondence and other documents, 
on the basis of which proper, and neces- 
sary inferences could safely and legi=i- 
mately be drawn. The Court could record 
a finding of mala fides or abuse of fidu- 
ciary power on the basis of the affidavits, 
correspondence and the other documerts 
; which were on the record of the case 
especially where these were on the record 
by consent of parties. (Paras 63, €5) 

(D) Companies Act (1 of 1956), S. 237 
— Quorum. for meee — What con: 
stitutes, 


Under Section’ 287 (2) -the quorum for 
the meeting-of the’ Board of Directcrs 
was two.: A quorum of two _ directcrs 
meant a.quorum of two directors wio 
were competent to transact.and vote on 
the business Potone the .Board. 


N. I. I. Ltd. v. N I. N. I H. Ltd. 


the. 
party having taken up the particular at-, 


- in implementing the 
(Pare 112). ` 
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(Œ) Companies Act..(1 of 1956), S. 300 | 
— Interested director — Who is. ` 
. The interest or concern spoken of by 
Sections 299 (1) and 300 (1) cannot be a 
merely sentimental interest or ideologi-. 
cal concern. Therefore, a relationship of — 
friendliness with the Directors who are 
interested in contract or arrangement or 
even the mere fact of a lawyer-client 
relationsnip with such directors will not 
disqualify a person from acting as a 
Director on the ground of his being an 
“interested” Director. {Para 114) 

(F) Companies Act (1 of 1956), S. 260 
— Power to appoint additional director. 

Section 260 preserves the power of the 
Board of Directors to appoint additional 
Directors if such a power is conferred on 
the Board by the Articles cf Association 
of the Company. i (Para 116) 

(G) Companies Act (1 of 1956), S. 94 
— Powers of directors to issue shares — 


_ Purpose for which can be used. 


It is not the law that the power to 
issue shares can be used on-y if there is 
need to raise additional capital. That 
power can be used for other reasons as, 
for example, to create a sufficient num- 
ber of shareholders to enable the com- 
pany to exercise statutory powers or to 
enable it to comply with l2gal require- 
ments. i (Para 118) 


(H) Companies Act (1 of 1956), S. 94 
—' Powers of directors to issue shares at 
par. 

It is not true to say, as a statement 
of law, that Directors have no power to 
issue shares at par, if their market price 
is above par. These are primarily matters 
of policy for the Directors to decide in 
the exercise of their discretion and no 
hard and fast rule can be laid down to 
fetter that discretion. Such discretionary 
powers in company .admirñstration are 
in the nature of fiduciary powers and 
must, for that reason, be =xercised in 
good faith. Mala fides vitiate the exercise 
of such discretion. (Para 120) 
- (I) Foreign- Exchange Regulation Act 
(46 of 1973), S. 29 — Permission granted 
subject to conditions — Breach of con- 
ditions — Effect. 

- The Reserve Bank granted permission 
to NIIL Company to carry on its busi- 
ness, subject to certain conditions. .Each 
of those conditions was not of the same 
rigour or importance as. e. 3. the condi- 
tion regarding the submission of quar- 
terly reports indicating the progress made 
other conditions, 
which could. reasonably be relaxed - by: 
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condonation of the late filing of any par- 
ticular quarterly report. But the condi- 
tion of dilution of the non-resident in- 
terest in the equity capital of the Com- 
pany to a level not exceeding 40% “with- 
in a period of 1 (one) year from the date 
of the receipt of” the letter was of the 
‘very essence of the matter. A permission 
granted subject to the condition that such 
dilution shall be effected would cease au- 
tomatically on the non-compliance with 


the condition at the end of the stipulated: 


period or the extended period, as the case 
may be. Section 29 (4) (c) is not a sanc- 
tion for the enforcement of conditions 
imposed on a Company under clause (c) 
of Section 29 (2). Section 29 (4) (c) pro- 
vides for a situation in which an applica- 
tion for holding shares in a Company is 
not made or is rejected. The sanction for 
enforcement of a conditional permission 
to carry on business, where conditions 
are breached, is the cessation, ipso facto, 
of the permission itself on the non-per- 
formance of the conditions at the time 
appointed or agreed. This involves -no 
element of surprise or of unjustness be- 
cause permission is granted only after 
the applicant agrees to perform the con- 
ditions within the stipulated period. Hav- 
ing regard to the provisions of Section 29 
read with Sections 49, 56 (1) and (3) and 
Section 68, of the Foreign Exchange Re- 
gulation Act the continuance of business 
after one year by the Company would 
have been illegal, unless the condition of 
dilution. of non-resident equity was duly 
complied with. The object of Section 29, 


inter alia,-is to ensure that a company, 


(other than a banking company) in which 
the non-resident interest is more than 
40% must reduce it to a level not ex- 
ceeding 40%. (Paras 135, 136) 
(J) Foreign Exchange Regulation Act 
(46 of 1973), S. 19 (1) (b) — Creation of 
interest in a security — What constitutes 
— Offer of shares to a person whether 
creates such interest. ~- 3 
An offer of shares to a person by itself 
does not create any interest in the shares 
in favour of the person to whom the offer 
is made. Amn offer of shares undoubtedly 
creates “fresh rights”. But, the right 
which it creates is either to accept the 
offer or to renounce it; it does not create 
any interest in the shares in respect of 
which the offer is made. 
(Para 137) 
(K) Companies Act (1 of 1956), Ss. 3, 
43-A, 81 — Whether definitions of pri- 
vate compeny and public company are 


N. I. I. Ltd. v. N. L N. I H. Ltd. 
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exhaustive — Applicability of S. 81 to 
S, 43-A company. 


The definition of “private. company” 
and the manner in which a ‘public com- 
pany’ is defined bear out the argument 
that these two categories of ‘companies 
are mutually exclusive. But, it is not 
true to say that between them, they ex- 
haust the universe cf companies. A pri- 
vate company which has become a pub- 
lic company by reason of Section 43-A, 
may continue to retain in its articles, 
matters which are specified in Section 3 
{i) (ii), and the number of its members 
may be or may at any time be reduced 
below 7. This provision itself highlights 
the basic distinction between, on one 
hand, a company which is incorporated 
as a public company or a private com- 
pany which is converted into a public 
company under Section 44, and on the 
other hand, a private company which has 
become a public company by reason of 
the operation of Section 43-A. After the | 
Amending Act 85 of 1960, three distinct 
types of companies occupy a distinct place 
in the scheme cf our Companies Act: (1) 
private companies (2) public companies 
and (3) private companies which have 
become public companies by virtue of 
Section 43-A, but which continue to in- 
clude or retain the three characteristics 
of a private company. Private companies 
enjoy certain exemptions and. privileges 
“which are peculiar to their constitution 
and nature. Public companies are sub- 
jected severely to the discipline of the 
Act. Companies of the third kind which 
become public companies but which con- 
tinue to include in their articles the three 
maiters mentiored in clauses (a) to (c) of 
Section 3 (1) (iii) are also, broadly and 
generally, subjected to the rigorous dis- 
cipline of the Act. They cannot claim the 
privileges and exemptions to which pri- 
vate companies which are outside Sec- 
tion 43-A are entitled. And yet, there 
are certain provisiors of the Act which 
would apply to public companies but not 
to Section 43-A companies. Clause (c) of 
Section 81 (1) of the Companies Act, 
apart from the consideration arising out 
of thé opening words of that clause, can 
have no application to private com- 
‘panies which have become public com- 
panies. by virtue of Section 43A and 
which retain in their Articles the three 
matters referred to in Section 3 (1) (ii) 
of the Act. In so far as the opening 
‘words of clause (c) are concerned they 
do not require an express provision in 
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the Articles of: the Company which is 
otherwise than what is provided for in 
clause (c). It is enough, in order to com- 
ply with the opening words. of clause (c) 
that the Articles of the Company contain 
by “necessary -implication a’ .provision 
which is otherwise than what is provid-. 
ed in clause (c). The right to renounce 
shares in favour of-any other person, 
which is conferred by clause (c) has no 
application to a S. 43-A Proviso company 
and therefore, its membérs cannot claim 
the right to renounce shares offered to 
them in favour of any other member or 
members. The Articles of a company may 
well provide for a right of transfer of 
shares by one member to another, but 
that right is very much different from the 
right of renunciation, properly. so called. 
Sub-section (1A) of S. 81 can also have 
_ no apphcatien to S. 43A . proviso com- 
panies. To permit the further shares to 
be offered. to the persons who are not 
members of the company will be clearly 
contrary to the Articles of Association 


of a Section 43-A Proviso company, in’ 


regard to, the three matters which bear 
on the structure of such companies. At 
the highest, the method provided for in 
clauses (a) and (b) of sub-section (l-A) 
may be resorted’ to by a Section. 43-A 


proviso company for the' limited purpose. 
, of offering the new shares to its members 
otherwise than in proportion to the capi- 


tal paid up on the equity shares of ‘the 
company. That course may be open for 
the reason that sub-section (1A) permits 
the further shares to be offered “in any 
manner whatsoever”. 


characteristics of a private company 
which becomes a public company by 
virtue of ‘Section 43A. To this 
extent only, but not beyond it, the pro- 
visions of sub-section (1A) of Section at 
can apply to such companies. `- 

{Paras 146, 153, 154, 165, 166; 167) 


(L) Companies Act (1 of 1956), S. 397- 


~—- Scope — Technicalities cannot be per- 
mitted to defeat the exercise of the 
equitable jurisdiction conferred by Sec- 
tion 397. (Para 171). 
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CHANDRACHUD, C. J.:— These three 
appeals by special leave arise out of a 
judgment of a Division Bench of the 
High Court of Madras dated October 6, 
1978 allowing an appeal against the judg- 
ment of a learned single Judge, dated 
May 17, 1978 in Company Petition No. 39 
of 1977. The main contending parties in 
these appeals are: (i) the Needle Indust- 
ries (India) Limited and (ii) the Needle 
Industries Newey (Indian Holdings) Limit- 
ed. These two companies have often been 
referred to in the proceedings as the 
Indian Company and the English Com- 
pany respectively, but it would be con- 

\ venient for us to refer to the former as- 
‘NIIL’ and to the latter as the. ‘Holding 
Company’. The Holding Company has 
been referred to in a part of the proceed- 
ings as ‘'NINIFP’. i 


2. In Civil Appeal 2139 of 1978, which 
was argued as the main appeal, NIIL 'is 
Appellant No: 1 while one T. A. Devag- 
nanam is appellant No. 2. The latter 
figures very prominently in these pro- 
ceedings and is indeed one of the moving 


spirits of this acrimonious litigation. He 


was appointed. as a Director of NIIL in 
- 1956 and as its Managing Director in 
1961. He is referred. to in the correspon- 
dence as ‘TAD’ or ‘Theo’ but we prefer. 
to’ call him ‘Devagnanam’. The. Holding 
Company is. respondent 1 to the main 
appeal, the other respondents being some 
of the Directors and shareholders of 
NIIL. Civil Appeal 2483 of 1978 is filed 
by- some of the shareholders’ of NIIL 
while Civil Appeal 2484 -of 1978 is filed 


by some- of. its directors and‘ officers. : The - 
: Holding- Company is: the contesting: res ` 
spondent to- these two- appeals. “We: wih. 
. déal with the`main appeal<and our judg-: 
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ment..therein will dispose of all. the tires, 
ncaa i 
-3. The. NIIL was incorporated as, a 
Private Company under the Indian Com- 
panies Act, 1913 on July 20, 1949 with its © 
Registered Office at Madras: Its factory is 
situated at Ketty, Nilgiris. At the time 
of its incorporation, NITL was a wholly 
owned subsidiary of Needle Industries 
(India) Ltd., Studley, England (herein- 
after called ‘NI-Studley’). The authoris- 
ed capital of NIIL was Rs. . 50,00,000/- 
divided into 50,000 equity shares of 
Rs. 100/- each. Its issued and paid’ up 
capital prior to 1961 was Rs. 6,75,600/- 
divided into 6,756 equity shares of Rupees 
100/- each. The issued and paid up capital 
was increased to Rs. 11,09, 000/- in 1961. 
In that year, NI-Studley entered into an 
agreement with Newey Bros- Limited, 
Birmingham, England, (hereinafter called 
Newey), under which Newey agreed to 
participate in the equity capital of NIL 


‘to the extent of ‘Rs. 4,33.400/-, -consisting 


of 4,334 equity shares of Rs. 100/- each. 
Thus, in 1961, the position of the share. 
holding in NIIL was that NI-Studley 
held approximately . 69.85% of the issued , 
capital and Newey held the balance of 
39.14%. In 1963, it increased its share capi- 
tal by issuing 2.450 additional shares to 
Ni-Stidley, as a result of which the 
latter became the holder of about 68% 
shares in NIIL, the rest of the’ 32% be- 
longing to Newev: Later in the same year, 
NI-Studley and Newey combined-to form 
the Holding company, of which. the full 
official name, as stated earlier, is the 
Needle Industries-Newey (Indian. Hold- 
ing) Ltd. The Holding Company was in- 
corporated in the United Kingdom under 
the English Companies, Act, 1948 with its 
Registered Office at Birmingham England. 
The entire share capital of NIIL, held 
by NI-Studley and Newey was transfer- 
red to the Holding Company in which 
Ni-Studley and Newey became equal 
sharers. ‘As a result of this arrangement, 
the Holding Company came to ‘acquire 
99.95% of the issued and paid up capital 
of NIIL. The balance of 0.05%, which con- 
sisted of “6 shares being the original 
neminal shares, was held by _Devagna- 
nam. 


4 The “NUL, it shall have. ‘been 
noticed, was incorporated - about two 
years. after India attdined' indepen- 


dence. As a result of an * undertaking 
given by it- to. ‘the . Government: of ‘India 
at-the ‘time of ‘its.incorporation. and™pur-. 
suant-to the subsequent directives given . 
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by the’said: Government for achieving 


Indianisation of the share capital of för- - 


eign companies, three issues of shares 
were made by NIIL in the years 1958, 
1969 and 1971,-all.at par. There was a_so 
an issue‘of Bonus shares‘ in 1971. Asa 
result of these issues, about 40% of -the 
‚share capital of NIL came to be held dy 
the Indian employees of the -Company 
and their relatives while the balance of 
about 60% remained in the hands of the 
Holding Company. In terms of the. num- 
ber of shares, by 1971-72 the Holding 
Company owned 18,990 shares and the 
Indian shareholders owned 13,010 shares. 
Out of the latter block of-shares, Deva- 
gnanam and his relatives held 9,140 shares 
while the remaining 3,870 shares were 
held by other employees and their rela- 
tives, amongst whom. were N. Manoharan 
and his group who held 900 shares .and 
D. P. Kingsley and his group who held 
530 shares. The total share capital of 
NIIL thus came to consist of 32,C00 
‘equity shares of Rs.. 100 each. : 


5. In or about 1972, a company called 
Coats Paton Limited, Glasgow, U. K. 
_ (hereinafter called ‘Coats’) became an al- 
most 100% owner of NI-Studley. The 
position at the beginning of the year 1£73 
thus was that 60% (to be exact 59.3%) of 
the share. capital of NIIL came to.be 
owned half and half by Coats and 
NEWEY, the remaining 40% being in the 
hands of the Indian group. The bulk of 
this 40% block of shares was held 3y 
Devagnanam’s group, which came to 
about 28.5% of the total number of sharəs. 
6. Though NIIL was at one time 
wholly owned by NI-Studley and latar, 
by NI-Studley and NEWEY, the affars 
of NITL were managed ever. since 1956 3y 
an entirely Indian management, wz-th 
Devagnanam as its Chief Executive and 
Managing Director with effect from the 
year 1961. The Holding Company which 
was formed in 1963, had only one repre- 
sentative on the Board of Directors of 
NHL. He was N. T. Sanders. He resided 
in England and hardly ever attended the 
Board meetings. The Holding Company 
reposed great confidence in the Indian 
management which was under the direc- 
tion and control of Devagnanam. 


4. ‘But-the acquisition of NI-Studley 
by ‘Coats in 1972° and. ‘their consequent 


entry in NIIL created in its wake a serse ` 
- of uneasy quiet between the Coats on one 
hand, -which-eaine to own half:of the-6€% -` 
-Share. capital.-held: bythe - Holding Com: 
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pany, that is to -say, 30% cf the total 
share capital of NIIL, and the Devagna-. 
nam group on the ‘Other hand, which 


‘owned 28.5% of that share capital. By the 


mere: size of their. almost equal holding 


in NIIL, Coats and Devagnaram develop- 


interests in the affairs of 
NIIL. Coats were in the same line of 
business as NIIL, namely, manufacture 
and sale of needles for various uses, fish- 
hooks etc., and they had established trad- 
ing centres far and wide, all over the 
world. It is plain business, involving .no 
moral turpitude as far as business ethics 
go, that. Coats could not have welcomed 
competition from NIIL with their’ world 
interests. Devagnanam was a man of con- 
siderable ability and foresight and in NIIL 
he saw an opportunity of controlling and 
dominating an industrial enterprise 
of enormous potential in ‘a rapid- 
ly growing market. The turnover of NIIL 
had increased from 2.80 lakhs-in 1953 to 
149.93 lakhs in 1972 and the profits ran 
as high as 19.4% of the turnover. Im- 
plicit confidence in the Indian manage- 
ment which was the order of the day al- 
most till 1974 gradually gave way to an 
atmosphere of suspicion and distrust be- 
tween Coats and Devagnanam. NEWEY 
apparently kept away from the differ- 
ences which’ were gradually mounting up 
between the two but, evidently, they 
nursed a’ preference for Devagnanam. 
Coats are-a giant multi-national organiza- 
tion.‘ NEWEY, comparatively, are small 
fish though, they too had their own inde- 
pendent business interests to protect and 
foster, 


8. NEWEY owned a ‘flourishing busi- 
ness in Malaysia, Hong Kong, Taiwan, 
Japan and Australia and from 1972° on- 
wards they drew Devagnanam increas- 
ingly into the.orbit of their Far Eastern 
interests. In July, 1972 he was offered the 
office of Managing Director of a group of 
four companies in Hong Kong and Taiwan 
on a’ five year contract, with an annual 
salary of six thousand pounds. He had 
already been appointed to the Board of. 
the NEWEY joint venture company in 
Osaka and Japan and acted as the liaison 
Director for that company. -He-had also 
been asked. to co-ordinate 


ed competing 


Willing ‘to. 
accept these „manifold responsibilities,. 
Devagnanam becamé ‘strenuously — in- 
volved therein.: He-and his -wife: began to 


- reside in - Hong Kong- and: he cogitated. 
.over' resigning from -his position in ‘NIL. 
- Coats, on. --their --part, 


were: clear’. that - 


sales - with. . 
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` Devagnanam should relinquish his re- 
sponsibilities in NIIL, in view of the time 
his role in NEWEY’s Far Eastern inter- 
ests was consuming. The question of ap- 
pointing his successor as Managing Direc- 
tor.in NIIL then began to be discussed, 
the Holding Company wanting to have 
Manoharan as a substitute. Devagnanam 
carried the feeling that he was already 
, persona non grata with Coats, because of 
certain incidents which had taken piace 
some years ago. 

9. The Foreign Exchange Regulation 
Act, (FERA’), 46 of 1973, which came 
into force on January 1, 1974 providea to 
Coats and Devagnanam a legal matrix 
for fighting out their differences. The 
provisions of FERA, which was passed, 
inter alia; for the conservation of foreign 
exchange resources of the country and 
the proper utilisation thereof in the 
interests of the economic development of 
the country, are stringent beyond words. 
Putting it broadly and briefly, Sec- 
tion 29 (1) of FERA prohibits non-resi- 
dents, non-citizens and non-banking com- 


panies not incorporated under any Indian’ 


Law or in which the non-resident inter- 
est is more than 40%, from carrying on 
any activity in India of a trading, com- 
mercial or industrial nature except with 
the general or special permission of the 
Reserve Bank of India. By Section 29 (2) 
(a). if such a person or company is engag- 
ed in any such activity at the commente- 
ment of the Act, he or it has to apply to 
the Reserve Bank of India, for permission 
to carry on that activity, within six 
months of the commencement of the Act 
or such further period. as the Reserve 
Bank may allow. Since the Holding Com- 
pany is a non-resident and its interest in 
NITL exceeded 40%, NITL had to apply 
for the permission of the Reserve Bank 
for continuing to carry on its business. 
Section. 29 (4) (a) imposes a similar re- 
striction on such person or company 


from holding shares in India of any com- 


pany referred tó in clause (b) of Sec- 
tion 29 (1), without the permission of the 
Reserve Bank. Therefore, the Holding 
Company also had to apply for the per- 
mission of the Reserve Bank for continu- 
ing to hold its shares in NIIL.- The time 
for making application for the requisite 
permission under Section 29 was extend- 
ed by the Reserve Bank by two months 
generally, that is to say, until August 31, 
1974. The need to comply with the provi- 
sions of Section 29 of FERA is the pivot 
round which the whole case revolves. 
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10. NIIL applied to the Reserve’ Bank 
for the necessary permission through its 
Director and Secretary, D. P. Kingsley, 
on September 3, 1974. By its letter dated 
May +11, 1976, the Reserve Bank allowed 
that application on certain conditions. 
NITL’s application was late by three days 
but the delay was evidently ignored or 
condoned. One af the conditions imposed 
by the Reserve Bank on NIHIL was that 
it must bring down the non-resident 
interest from 60% te 40% within one 
year of the receipt of its letter. That let- 
ter having been received by NIIL on May 
17, 1976, the dead-line for reducing the 
nan-resident interest to 40% was May 17, 
1977. 


11. `The Holding Company applied to 
the Reserve Bank for a “Holding Licence’ 
under Section 28 (4) (a) of FERA, on 
September 18, 1974. That application 
which was late by 18 days is, we are in- 
formed, still pending with the Reserve 
Bank. Perhaps, it will be disposed of after 
the non-resident interest in NIIL is re- 
duced to 40% in terms of Section 29 (1) 
of FERA. 


12. Devagnanam was residing in Hong 
Korg to fulfii his commitment, to 
NEWEY’s far-eastern business interests, 
FERA had its implications for him too, 
especially since he could be regarded as 
a'non-resident and did consider himself 
as such. He obtained a holding licence 
dated March 4, 1975 from the Reserve 
Bank in respect of his shares in NIL. 
But, his interest in the affairs of NIIL 
began to flag for one reason or another 
and he started looking out for a purchaser 
whe would buy his shares on convenient 
and attractive terms. In a note dated April 
29. 1975 which he prepared on “further 
Indianisation-Needle Industries (India) 
Ltd.”. he pointed out that Indiani- 
sation should be considered on the foot- 
ing that the nor-resident interest should 
be reduced to’ 40% and that, as between 
the two feasible methods of Indianisa- 
ticn, namely, (1) Going to publie and. (2) 
placement of shares, the latter was 
preferable. He said: 


There can be no question of my be-: 
coming in any way involved with Ketti 
and its future as I am committed to 
NEWEY. There appears to be no- possi- 
bility of returning to India in what is left 
of my working life. I therefore have little 
choice but to sell my shares. 

(Ketty’, in Nilgiris, is the place where 
NIIL’s factory is situated and is - treated 


1981 


as, synonymous with NEL), Devagnanam 
referred in his note to an inquiry from a 
Mr. Khaitan, the head of a powerful 
- group with diverse interests and invest- 
ment in industry, . who was. already in- 
volved in the manufacture of products 
allied to NIEL’s. Coats were alarmed that 
Devagnanam was negotiating the sale of 
his shares “to a Marwari, one Khaitan of 
Shalimar, a sewing needle competitor to 


Ketti”. In a letter dated August 6, 1975 ‘ 


addressed to Doraiswamy, a  parfner 
in a Madras firm of Solicitors called 
‘King and Partridge’ who was a Direetor 
of NIIL, Sanders, a Director of the Hold- 
ing Company on NIL’s Board, expressed 
his grave concern at the proposed deal 
thus : 


No doubt Mr. Khaitan would pay the- 


earth to acquire NOL and judging by 
what Theo, (Devagnanam) had said atout 
him in the past, he may be prepared to 
arrange or facilitate payment abroad, a 
most attractive possibility from Th2o’s 
point of view, since he has said clearly 
that he intends leaving India for geo 
finally settling in Australia. 


Sanders added that the deal was so 


dangerous from the point of view of NIIL 
that the Holding Company “would Zeel 
obliged to prevent it by whatever means 
were open” 
- August 12, 1975, Doraiswamy said that 
the news of the proposed sale came as no 
surprise to him and that he had heard 
that Silverston, a former Solicitor-part- 
nèr of his, was acting as a “go-between” 
in Devagnanam’s deal with Khaitan. 


13. Qn September 16, 1975 Devagna- 
nam wrote to M. M. C. Newey of NEWEY, 
Birmingham, poining out the advanteges 
that would accrue by the sale of- the 
shares to Khaitan. Devagnanam reiterat- 
ed his total identification with NEWEY’s 
Far Eastern interests and expressed his 
anxiety tu free himself from all commit- 
ments to or involvement with NIIL, as 
early as possible. 


14.. On October 22, 1975 an important 
meeting was held in which Alan Ma- 
chrael, a Director of the Holding Com- 
pany, made it clear on behalf of Ccats 
that neither Khaitan nor any other sirgle 


purchaser would be acceptable to the ™ 


Holding Cumpany if that meant the ac- 
quisition of a 30% share holding. The 
notes of the meeting record that 
Devagnanam had confirmed that the -o-fer 
which he had received from Khaitan was 
at Rs. 360 per share, out of which a sab- 
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stantial, -proportion (perhaps 50%) would 
be payable outside India. Mackrael stated 
at the meeting that the - price in rupees 


.could be, matched but rot the method of 


payment: which was illegal and reiterated 
that the Holding Company would -prevent 
any attempt. by Devagnanam to’ sell his 
holding to Khaitan. The notes of the 
meeting were signed by Mackrael on 
October 30, 1975. On that date, Sanders 
wrote a letter'to Manoharan stating that 
the Holding Company was not prepared 
that 30% of the share capital should get 
into the hands of.any one person, bearing 
in mind the problems tnat had arisen in 
allowing Devagnanam to acquire a hold- 
ing of nearly that proportion. On Novem- 
ber 7, 1975 M. M. C.. Newey wrote to 
Devagnanam- making it clear beyond the 
manner of any doubt that Coats will not 
accept Khaitan and that, according to 
Bannatyne of Coats, -they were put to 
considerable trouble in fiding Indian 
residents: who would match Khaitan’s 
offer of 3.6 times par.- Newey made it 
clear that in any event, the sale price 
would have to be paid in India and 
that they would not be a party to any 
illicit currency deal. Finding that Coats 
were determined not to allow him to sell . 
his shares to Khaitan, Devagnanam 
changed -his mind and decided against 
disposing of his holding in NIIL. On 
November 13, 1975, he wrote to Newey 
saying : 


“I do not think any of us want to 
see Coats dominate Ketti: Hence there can 
be no question of selling any part of my 
shares to their nominee. As they in turn 
will’ not approve of anyone we choose, 
there is no - way of solving the prob- 
lem.........The best thing to do, therefore,’ 
is for me to revert to the original basis 
and they should have no cause to com- 
plain. This will of course include effec- 
tively managing the Indian company. Let 
me however assure you that it will not 
be at the expense of Newey.” 

And so did Devagnanam remain in NIL, 
with the stage set for a battle between 
him and Coats for acquisition of control 


. over the affairs of NIIL. 


' 15. Yet another statutory provision 
which has an importar:t bearing on the 
issues-arising in these appeals is the one _ 


. contained in Section 434 of the Indian 


Companies Act. 1955, which was introduc- 
ed in 1961 by Act 65 of 1960. NIIL was 
incorporated as a Private Company in 
1949 under the Indian Companies Act. 
1913. It was'a’ Private Company as de- 
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fined in Sec. 3 (1) (ii). of that Act since, 


by its Articles of Association, it restrict- 


ed the right to transfer its shares, limited 
the number of its members to fifty and 
prohibited any invitation to the publie 
to subscribe to any of its shares or de- 
bentures. By Section 43A, it - became a 
Public Company, since not’ less than 
twenty-five per cent of its paid-up share 
capital was held by a body corporate, 
namely, the Holding Company. But, 
under the first proviso to Section 43A (1), 
it had the option to retain its Articles 
relating to matters specified in Sec- 
tion 3 (1) (iii) of the Companies Act NIL 
did not alter the relevant provisions of 
its Articles after it became a Public 
Company within’ the meaning of Sec- 
tion 43A. One of the points in controversy 
between the parties is whether, in the 
absence of any positive step taken by 
NIL for exercising the option to retain 
its Articles relating to’ matters specified 
in Section 3 (1) (iii) of the Companies 
Act, it can be held that NIIL had in fact 


exercised the option, which was available . 


to it under the 1st proviso to Section 43A, 
to include provisions relating to those 
matters in its Articles. 

‘16. To resume the thread of events, 
on receipt of the letter of the Reserve 
Bank dated May 11, 1976 Kingsley, as 
NIIL’s Secretary, sent a reply on May 18, 


1976 to the Bank confirming the accept-- 


ance of the various conditions under 
which permission was granted to NIIL to 
continue its business. On August II, 1976 
the term of Devagnanam’s appoirtment 
as the Managing Director of NITL came 
to an end but in the meeting dated 
October 1, 1976 of NIIL‘s Board of Direc- 
tors, that appointment was renewed for 
a further period of five years. On being 
informed of the renewal of Devagnanam’s 
appointment, NEWEY’s Chairman, C. Rae- 
burn, who used to attend to the affairs of 
the Holding Company, did not object as 
such to the Board’s decision (“It may well 
be that the reappointment in itself is 
right”), but he demurred to the modality 
- by which the decision . was taken since, 
according to him, questions relating to 
appointments to senior positions in the 
Company ought to be decided in consul- 
tation with the U. K. Shareholders so that 
they could have an opportunity to ex- 
press their views. Sanders, it may be 
mentioned, had received the notice of the 
meeting duly.- On October 20 and 21, 


1976, a meeting ‘took place at Keiti be- 


tween the- U. K.- shareholders- and the 
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Indian shareholders of NIIL. -The ‘former 
were represented by Alan Mackrael; the 
Managing Director of the Holding Com- 
pany, and C. Raeburn, the Chairman of 
NEWEY; the latter by Devagnanam and 
Kingsley. One Martin Henry, the Manag- 
ing Director of ‘Madura Coats’, an Indian 
Company in which the Holding Company 
had substantial interest, also attended . 
that meeting and took part in its delibe- 
rations. Silverston, an Englishman who 
was ‘practising in India as a Solicitor, at- 
tended the meeting as an adviser to the 
Indian shareholders. C. Raeburn chaired 
the meeting. Para 2 of the note prepared 
by him of.the ‘discussions held at the 
meeting says that it was agreed that 
Indianisation should be brought about by 
May 1977, as requested by the - Govern- 
ment, so as to achieve a 40% U. K. and 
60% Indian shar2holding. But the meet- 
ing virtually ended in a stalemate be- 
cause whereas the Holding Company 
wanted a substantial part of the share 
capital held by it in excess of 40% to be 
transferred to Madura Coats as an Indian 
shareholder, Devagnanam insisted that 
the 'existing Indian shareholders of NIIL 
alone had the right, under its Articles of 
Association, to take up the shares which 
the Holding Company was no longer in a 
position to hold because of the directives 
issued by the Reserve Bank pursuant to 
FERA. Thus, the difference between the 
two groups who were fast falling out was 
not, as it could not be, whether the Hold- 
share 
holding in NIIL from 60% to 40%, but 
as regards the mode by which that re- 
duction was to b2 brought about. The 
bone of contention was as to which Indian 
Party should take up the excess of 20% 
— the existing Indian shareholders of 
the 
Madura Coats. Raeburn played the role 
of a mediator but did not succeed. On 
the conclusion of the Ketty meeting, 
Silverston wrote a letter to Kingsley 
conveying his appreciation of the efforts 
made by Raeburn to bring the parties 
together and his distress at the attitude 
of Coats which, according to Silverston, 
showed that they were trying to circum- 
vent. the provisions of FERA. Raeburn 
toa wrote a letter on October 23, 1976 to 
Devagnanam saying that Coats were not 
really interested in any independent In- 
dians taking their excess shareholding. 
On December 11, 1976 Devagnanam wrote 
to Raeburn .expressing the resentment ‘of 
himself. and; -his : group at the -attempts `. 
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made by Coats to maintain. their control, 
over NIIL by indirect means. On Decem- 
ber 14, Devagnanam offered a packaze 
deal under which the existing. Indian 
shareholders would augment their hold- 
_ing to 60%, Mackrael and Raeburn would 
be on the Board of Directors but not 
Martin ‘Henry, and even B. T. Lee, a 
Senior’ Executive of NI-Studley, could 38 
appointed as a wholetime Director of 
NIIL to be in charge of its export pro- 
gramme. On January 20, 1977. the Re- 
serve Bank sent a reminder to NIIL ask- 
ing it to submit at an early date for pro- 
gress report regarding dilution of noa- 
resident interest. By its reply dated 
February 21, 1977 NIIL confirmed ts 
commitment to achieve the desired 
Indianisation by the stipulated date, viz.. 
May 17, 1977. On March 9, 1977 Raeburn 
wrote-to Devagnanam, saying that after 
a discussion with Mackrael and three 
other high-ranking persons of, Coats, it 
was clear that Coats were not agreeatle 
to allowing the present Indian share- 
holders to acquire 60% of the equ:ty 
capital of NIIL. since such a course cer- 
ried in the long run too great a risk to 


their world trade. Raeburn made certzin. 


fresh proposals by his letter in the hepe 
that they would be acceptable to Coats 
and invited .Devagnanam to come to 
Birmingham for negotiations. 


17. On March 18, 1977 a notice was- 


issued by NIIL’s Secretary, D. P. Kings- 
ley, intimating that a meeting of the 
Board of Directors will be held on April 
6, 1977. One of the items on the agenda 
of the meeting was shown as “Policy — 
Indianisation”. Sanders received the 
notice of the meeting duly but did not at- 
terid the meeting. 


18. Devagnanam went to Birmingham 
in the last week of March 1977. Between 
29th and 3ist March, he held discussicns 
with four out of the six Directors of the 
Holding Company, namely Newey, Jack- 
son, White House and Raeburn. The other 
two Directors, Mackrael'and Sanders, did 
not take any part in those ` discussions. 
During his visit to Birmingham, Devg- 
nanam expended considerable time in 
discussing various matters -with NEWEY, 


pertaining to their Far-Eastern business.’ ` 


19, On April 4, 1977 NIIL received a 
reminder letter dated March 30, 1£77 
from the Reserve Bank which pointed 
out- that the company had not yet srb- 
mitted any- concrete proposal-for reduc- 
-tion of the non-resident interest and ask- 


ed. it to submit its proposal `in. that.te-' 


N. LA Ltd. v. N. I. N. I. H. Ltd. 


S.C. 1309 


half without any further dealy. The let- 
ter warned the company that if it failed 
to comply with the directive regarding 
dilution of foreign equity within the 


` stipulated period, the Bank would be 


constrained to view the matter seriously. 


20. Raeburn had wri:ten a letier to 
Devagnanam on 4th April on the ques- 
tion of the compromis> formula and 
Devagnanam too had wr:tten a letter to 
Raeburn on the 5th, sayirg that he would 
place the formula before his colleagues. 
These letters evidently crossed each 
other. The 6th April was then just at 
hend. PE 

21. The meeting of MIIL’s Board of 
Directors was held on April 6, 1977 as- 
scheduled. Seven Directors were present 
at the meeting, with Devagnanam in the 
chair at the commencement of the pro- 
ceedings. C. Doraiswamy, solicitor-partner 
of ‘King and Partridge’, was one of the 
Directors. present at the meeting. He had 
no interest in the proposal of “Indianisa- 
tion” which the meeting was to discuss 
and was, therefore, considered to be an 
independent Director. In.order to com- 
plete the quorum of two -independent 
Directors, the other Direztors apart from 
C. Doraiswamy being interested in the 
business of the meeting, Silverston, an. 
ex-partner of Doraiswamy’s firm of 
solicitors, was appointed to the Board as 
an additional Director under Article .97 
of the Articles of Association. Silverston 
chaired the meeting after his appointment 
as an additional Director. The meeting 
resolved that the issued capital of NIIL 
be increased to Rs. 48,00,000/~ by a new 
issue of 16,000 equity skares of Rupees 
100/- each, to be offered as rights shares 
to the existing shareholders in proportion 
to the shares held by them. The offer was 
to be made by a notice ‘specifying the 
number of shares which sach shareholder 
was entitled to, and in case the offer was 
not accepted within 16 days from. the date 
on which it was made, it was to be deem- 
ed to have been declined by the concern- 
ed shareholder. The minutes of the meet- 
ing recorded that as a matter of abund- 
ant caution, the Directors who were hold- 
ing shares in NIIL did not take part 
either in the discussions which took place 
in the meeting or in ths voting on the 
resolution. - a ; 

22. After the aforesaid meeting of the 
Board dated April 6, - 1£77, Devagnanam - 
wrote a letter þearing the date April 12 to 
Raeburn, explaining tha: every alterna-— 


. tive proposal.was discussed in the meeting 
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and setting out the compelling circum- 
stances arising out of the requirements 
of FERA which led to the passing of 
the particular resolution. It was stated in 
the letter that a copy of the Reserve 
Bank’s letter of March 30, 1977 to “NIIL 
was enclosed therewith, but in fact it was 
not so enclosed. The letter of offer dated 


April 14, 1977 was prepared pursuant te: 


the resolution passed in the meeting of 
6th April. The envelope containing 
Devagnanam’s letter dated April 12 
(without the copy of the letter of the Re- 
serve Bank dated March 30, 1977) and 
the letter of offer dated April 14 were 
. received by Raeburn on. May 2, 1977 in an 
envelope bearing the Indian postal mark 
of April 27, 1977. The letter of offer 
which was sent to one of the Indian 
shareholders, Manoharan, was posted in 
‘an envelope which also bore’ the postal 
mark of 27th April. The next meeting of 
the Board was due to be held on May 2, 
1977 and it is on that date that Raeburn 
received the letter of offer dated April 
14, which, evidently, was posted at Mad- 
ras on April 27, 1977. The Holding Com- 
pany was thereby denied an opportunity 
to exercise its option whether or not ac- 


cept the offer of rights shares, assuming ` 


that any such option was open to -it. 
Whether such an option was open to it 
and whether, if it could not or did not 
want to take the rights shares, it could 
transfer its rights, under WNIIL’s letter 
offering the rights shares, to a person of 
its choice depends upon the provisions of 
FERA, the necessity to comply with the 


directives of the Reserve Bank, the terms ~ 


of NIIL’s Articles of Association and the 
provisions of the Indian Companies Act. 

23. On April.19, 1977 a notice was 
issued by NIIL’s Secertary intimating 
that a meeting of the Board of Directors 
will be held on May 2, 1977. One of the 
items of agenda mentioned in the notice 
. was “Policy — (a) Indianisation, (b) 
Allotment of shares”. The notice of the 
meeting was sent to the Holding Com- 
pany in an envelope which also bore the 
Indian. postal mark of April 27, 1977. The 
notice was received by Sanders in Eng- 
land on May 2, 1977 i. e. on the date when 
the meeting was due to be held in India. 
Even the fastest and the most modern 
means of transport could not have 
enabled Sanders to attend the meeting. 

24. In between, on April 26, 1977 
Raeburn had written a letter to Devag- 
nanam at Malacca, following a telex 
message which said: 


“NLL Lid v. N. IL N. L H. Ltd. 


A.L R. 


“HAD HELPFUL . DISCUSSIONS 
COATS YESTERDAY PLEASE MAKE 
NO DECISIONS RE INDIANISATION 
PENDING LETTER” 


By his letter of 26th April, which is said 
to have been received by Devagnanam on- 
May 4, 1977. Raeburn stated that Coats 
were still unwilling to grant majority 
shareholding control to the existing 
Incian shareholders, but that they were 
equally not keer’ to do anything which 
would be regarded as circumventing the 
proposal for Indianisation or the law 
bearing on the subject, since that would 
undermine the position of the Indian 
shareholders, 


25. A meeting of the Board of Direc- 
tors was held on May 2, 1977 as schedul- 
ed. The minutes of that meeting show 
that Kingsley, the Secretary of NIL, 
pointed out in the meeting that applica- 
tions for allotment of the rights shares 
offered as also the amounts payable along 
with the acceptance of the offer had 
been received from all the shareholders 
except the U. K. shareholders and the 
Manoharan group. The offer to Manoharan 
was sent at Virudh Nagar but Silverston 
pointed out to the meeting that Mano- 
haran was working in Jaipur and that, 
therefore, he should be. given further 
time to participate in the rights issue. 
The Manoharan group was. accordingly 
allowed twenty days’ time from the date 
of .the allotment letter for payment of 
the allotment amount. In the meeting of 
2nd May, the whole of the new issue 
consisting of 16,000 rights shares was al- 
lotted to the Indian shareholders, includ- 
ing members of the Manoharan group., 
Out of these, the Devagnanam group was 
allotted 11,734 shares. A dividend of 30%, 
subject to tax, amounting to Rs. 9,60,000/- 
was recommended by the Board, and it 
was resolved that the Annual General 
meeting of the Company be held on 4th 
June, 1977. Silverstone was appointed as 
an additional Director of the Company 
and his election as such at the Annual 
General meeting was recommended by 
the Board. Further, it was resolved that 
deposits be invited from the public. On 
the same day i. e. 2nd May, Devagnanam 
wrote a letter to Raeburn intimating to 
him.that in a meeting held that morning 
the formalities relating to allotment of 


shares were completed, bringing 
the Company under -the control 
of the Indian shareholders. Deva- 


gnanam reiterated by his letter the hope 
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of a closer association with the NEWEY 
group. 

26. Raeburn reacted sharply to Deva- 
gnanam’s letter of April 12 and to the 
letter of offer dated April 14. As stated 
earlier, he had received both of these on 
May 2 in an envelope which bears the 
postal mark of Madras dated April, 77. 
Raeburn sent a telex message to Deva- 
gnanam on 2nd May and another to 
Kingsley on 3rd May. By the first telex, 
he complained about the inadequacy f 
the notice of the meeting and by the 
second, he conveyed that there was con- 
siderable doubt on the question whether 
the necessary disinterested quorum was 
‘available at the meeting of the Directcrs 
held on April 6. On receipt of the telex 
message, Devagnanam wrote a letter to 
Raeburn on May 4 explaining the pre- 
sure of circumstances which compelled 
the Board to take the decision which it 
did in the meeting of May 2, 19°7. 
Raeburn followed up his telex messages 
by a letter to Devagnanam on May 3. 
While expressing his distress and dzs- 
pleasure ai the manner in which the deci- 
sion regarding the issue of rights shares 
was taken and the allotment of the shanes 
was made, Raeburn stated in his letter 
that the rights issue at par, which was 
considerably less than the fair value of 
the shares, was most unfair to the share- 


holders who could not take up the rights . 


issue. | 

27. After making the allotment of 
shares in the meeting of May 2, NIL 
sent a letter to the Reserve Bank report- 
ing compliance with the requirements of 
FERA by the issue of 16,600 rights shares 
and the allotment thereoz to the Indian 
shareholders which resulted in the reduc- 
tion of the foreign holding to approxi- 
mately 40% and increased that of tie 
Indian shareholders to almost 60%. Ræ- 
ference was made in the letter to tre 
fact that the allotment money of Rupees 
1,10,706/- had yet to be received, which 
was obviously in reference to. the amount 
due on the 1,107 rights shares which were 
allotted to the Manoharan group in tne 
meeting of 2nd May. The Manoharan 
group did not evince any interest even 
later in taking up those shares. Mano- 
haran, it may be stated, who was a Direc- 
tor and General Manager of NIIL had 
resigned his post in Apri 1976, after 
serving the Company for nearly 17 yeazs. 

28. Between the- 2nd and 9th Mey, 
there was an exchange of cables betwe2n 
Mackrael and Doraiswamy which led to 


` 
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the latter writing a letter on the 9th ‘to 
the former. Doraiswamy stazed in that 
letter that he had thoroughly investigated 
the position by perusing all available 
records placed before him by Devagna- 
nam and Kingsley and that he was of 
the opinion that, in the meeting of the 
6th April, there was the required quorum 
of two disinterested Directors consisting 
of Silverston and himself and, therefore, 
there could be no doubt whatsoever 
about the legality of the resolution pass- 
ed in that meeting. He admitted that 
although the time-limit fixed by the Re- 
serve Bank had expired on 17th May, 


` 1977, “it may have been possible for the 


Company to get further time from the 
Reserve Bank of India”. As regards the 
decision to,issue the additioral shares at, 
par, he explained that if the issue had 
been made at a premium, it would have 
necessitated an approach to the Controller 
of Capital Issues, a process which | was 
time-consuming and complicated. He 
pointed out that the authorities would 
not have allowed the Company to issue 
the rights shares at a premium and that 
even if they were to allow swch a course, 
the premium permissible would have 
been only nominal. He asserted that the 
delay caused in the offer of new shares 
being received by the U. K. shareholders 
was of little consequence because they 
would not have been able to take up the 
shares in any event. He expressed: the 
hope that Mackrael would agree that the 
decision regarding the. issue of rights 
shares taken at the Board meeting on 
April 6, 1977 was bona tide and in the 
best interests of the Company. He con- 
cluded his letter by an assurance that as 
regards the late despatch of the notice of 
the Board Meeting of 2nd May, further 
enquiries were being made. 


-29. On May 11, Devagnaram -wrote to 
Raeburn apologising for the manner in 
which the foreign shareholding had been 
reduced and, for good meas.ire, -he pro- 
jected the various advantages which the 
NEWEY group would enjoy under the 
new Indian management and control of 
NIIL. As if to illustrate tha: it is better 
late than never, he enclosed with his 
letter a copy of the Reserve Bank’s 
letter dated 30th March, 1977 which was 
to have been sent along wizh the letter. 
dated April 12 but was in fact not so 
sent. 


30. On May 17, 1977 Mackrael, acting 
on behalf of the Holding Campany, filed 
a Company Petition in the Madras High 
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Court under Sections 397 and 398 of the 
Indian Companies Act, 1956 out of which 
the present appeals arise. 


31. It is alleged in the petition that 
the Indian Directors abused their fidu- 
ciary position in the Company by decid- 
ing in the meeting of April 6 to issue 
the rights shares at par and by allotting 
them exclusively to the Indian share- 
holders in the meeting of 2nd May, 1977. 
In so doing, they acted mala fide and in 
order to gain an illegal advantage for 
themselves. The Indian Directors, ac- 
cording to the company petition, either 
knew or ought to have known that the 
fair value of the shares of the Ccmpany 
was about Rs. 204 per share. By deciding 
to issue the rights shares at par, they 
conferred a tremendous and illegitimate 
advantage on the Indian shareholders. 
Devagnanam delayed deliberately the in- 
timation of the proceedings of the 6th 
April to the Holding Company. By that 
means and by the late giving of the notice 
of the meeting of the 2nd May, the Deva- 
gnanam group presented a fait accompli 


to the Holding Company in “order to pre- 
vent it from exercising its lawful: rights. 
Thus, according to the petition, the con- 
duct -of the Indian Directors lacked in 
probity and fair dealing which the Hold- 
‘ing Company was entitled to expect. By 
the petition, the Holding Company asked 
for the following reliefs :— 


_-(a) That the Board of Directors of the 
Company be superseded and one or more 
Administrators be appointed to adminis- 
ter the affairs of the Company or, in the 
alternative, the Board of Directors be re- 
constituted so as to ensure that the Hold- 
ing Company had adequate representation 
on it; 

(b) That the proceedings of the Hest 
ing of the Board of Directors held on 
April 6 and May 2, 1977 be declared il- 
legal, void and inoperative; 

(c) That Silverston’s appointment as 
an Additional Director of the Ccmpany 


be declared as void and inoperative and 


he be restrained from functioning as a 
Director of the Company; 

(d) That the purported allotment of 
16,000 shares pursuant to the imaged 


resolution of the Board of May 2, 1977 
. be declared void; fs 
- (e) That the Indian. group . of  share- 


allotted be 


holders to whom the rights shares were 


> of: those: shares; - 
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restrained from exercising.. 
‘sanyi voting rights in Ls can to. ee ae panies. Act -and . though. the trial 


A.I. R. 


(£) That the Company be restrained 
from giving effect to the allotment of the 
16,000. rights shares. and . from :-making 


: any payment of dividend on those shares; 


(g) That the Articles of Association of 
the Company be amended so as to permit 
the transfer of the shares to persons other 
than the existing members of the Com- 
pany in order to enable the Holding 
Company to comply with the requirement 
of disinvestment without prejudice to its 
interest as a shareholder; and 

(h) That a special majority for deci- 
sions of the Board be prescribed in re- 
gard to all important matters and provi- 
sion be made for the appointment of 
Directors by proportional representation. 

32. The learned Acting Chief Justice 
who tried the Company Petition, found 
several defects and infirmities in the 
Board’s meeting dated May 2, 1977 and 
concluded that appropriate relief should 
be granted to the Holding Company under 
Section 398 of the Companies Act. The 
learned Judge was of the view that the 
average market value of the rights shares 
was about Rs. 190 per share on the cru- 
cial date and that, since the rights shares 


- were issued at par, the Holding Company 


was deprived unjustly of a sum of Rupees 
3,54,550/- at the rate of Rs. 90/~ per share 
on the 9,495 rights shares to which it was 
entitled. Exercising the power under Sec- 
tion 398 (2) of the Companies Act, the 
learned Judge directed NIIL. to make 
good that loss which, according: to him, 
could have been avoided by it.’by adopt- 
ing a fairer process of communication” 

with the Holding Company and “a con- 
sequential dialogue” with them, in the 
matter of the issue of rights shares at a 
premium. The learned Judge directed 
NIL to pay to the Holding Company the 
aforesaid sum of Rs. .8,54,550/- as a “‘sola- 


tium”, in order to meet the ends of jus- 
tice. i - : 
33. Being aggrieved by the aforesaid 


judgment, the Holding Company filed 


. O. S. Appeal No. 64’ of 1978 while NIL 


filed cross-objections to. the decree. The 
appeal and cross-objections were argued 
before the Division Bench of -the - High: 
Court on the basis of: affidavits, the cor- 
respondence that had passed between the 
parties. and certain additional -documents 
which were filed before the Appellate 
Court by consent of parties. Though the . 
Company Petition was filed under S. 397 
as also under Section. 398 of the: Com- 
~Court- 
«had granted: partial . relief- to. the: ‘Holding 
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Company under Section 398, it . was 
stated in the Appellate. Court on its be- 
half that its entire case. was based on 
Section 397 and that it did not want to 
invoke the provisions of Section 398. A 
similar statement was made before us 
also. 


34. On a consideration of the matters 
and material before it, the Division 
Bench formulated its view in the form 
of 18 conclusions on various aspects of 
the case. They may be summed up 
thus: 

‘(a) As soon as Devagnanam became. in- 
volved in the far-eastern ventures of 
NEWEY, he decided to sell his share- 


holding in NIIL to an Indian concern or- 


party from which he expected to receive 
at least a part of the consideration in a 
foreign country. 


(b) Seeing that Coats were opposed to 
his receiving any: part of the considera- 
tion for the sale of his shares in a foreign 
country, Devagnanam decided not to:part 
with his: shares but to obtain the control 
' of the company. 


(c) The directives of the Reserve Bank 
of India on the question of Indianisation 
were exploited by Devagnanam for com- 
pelling the Holding Company to part 
with its shares in favour of the Indian 
shareholders. 


(d) Coats were willing to carry out the 
directives of the Reserve Bank but they 
did not want to transfer their shares to 
the existing Indian shareholders because 
thereby, the latter would have acquired 
a controlling interest in NIL which 
Coats wanted to prevent. Coats were 
willing to part with their excess shares 
in favour of other Indian residents. 

(e) Though Coats originally contem- 
plated the transfer of 15% of their excess 
20% shares to Madura Coats, or the in- 
eorporation of a company to take over 
their excess 20% shares, they were ulti- 
mately agreeable that the existing Indian 
shareholders should get 9% out of that 
20% so as to have a 49% holding in the 
share capital of NITL and that 11% 
should go to new, independent, Indian 
Institutional shareholders. The object of 
Coats was that any one group of share- 
holders should not have a dominating 
? position in the affairs of NIIL. l 

(f) At the Ketti meeting held on Octo- 
ber 20 and 21, 1976, the issue of rights 
shares was considered as an alternative 


to disinvestment, but that was subject to — 


1981 .S. C/83 VII G—8 


N. I. I. Ltd. v. N. I. N. I. H. Ltd. 


S.C. 1313 


two conditions: one, that it should be 
shown that there was a viale develop- 
ment plan which required additional 
funds which the existing cash flow of ' 


_NIIL could not meet; and two, that the 


value of the U. K. equity intərest requir- 
ed to be transferred would be no less 
favourable than what would be achiev- 
ed by a direct sale of that interest. 


(g) Though by his letters of Decem- 
ber 11 and 14, 1976 Devagnanam had in- 
formed Raeburn of the decsion of the 
Indian shareholders to acquire 60% shares 
for themselves, he did not ever say one 
word about the issue of rights shares in 
any of the numerous communications 
which he sent to Raeburn. No reference 
was made to the issue of rights shares 
even in the memorandum oi discussions 
which took place during tke visit of 
Devagnanam to U. K. from March 29 to 31, 
1977. Thus, the issue of rights shares was 
sprung as a surprise on the J. K. share- 
holders. ~ 

(h) The notice dated March 18, 1977 for 
the meeting of the Board o= Directors 
held on April 6, 1977 referred to the 
main item on the agenda in ambiguous 
terms as: “Policy Indianisation’’. In the 
context of the discussions which had 
taken place until then between the par- 
ties, N. T. Sanders who represented the 
Holding Company on the Bcard had no 
means or opportunity of knowing that the. 
particular item. on the agenda involved 
the question of the issue of r_ghts’ shares. 

(i) Since every major decision: was 
taken by the Board of Directors in con- 
sultation with the Holding Company and 
since there was no agenda for the ap- 
pointment of an additional Director under 
Article 97 of the Articles of Association 
of NIIL, the decision taken by the Board 
in its meeting of April 6 on the issue of 
rights shares and the appo:ntment of 
Silverston as an Additional Lirector con- 
stituted a departure from established 
practice and showed want of good’ faith 
and lack of fair play on the part of the 
Board of. Directors of NITL. 

(j) The letter dated April 12, the letter 
of offer dated April 14 and tre notice for 
the meeting of the Board of Directors to 
be held on May 2, were all gct posted by 
Devagnanam as late as on April 27, 1977 
at Madras, so as to ensure that these im-. 
portant documents should not reach the 
Holding Company in time to anable it to 
participate in the all important meeting 


vg’ ce 
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of the 2nd. Devagnanam wanted to pre- 
sent a fait accompli to the Holding Com- 
pany so as to prevent it from taking any 
pre-emptive action. , 

(k) Whenever NIIL wrote to the Re- 
serve Bank alleging that.. the Holding 


Company was not, willing to carry out’ 


the directives of the Bank or to comply 
with the provisions of FERA, its object 
was to prejudice the Bank against the 
Holding Company by drawing a red her- 
rmg across the track. : 

‘{1) The directives of the Reserve Bank 
of India and the provisions of FERA 
were not concerned with who should be 
the Indian shareholders of NIIL. All 
that they were concerned with was that 
60% of the shareholding must be with 
the Indian residents. For the purpose of 
achieving that result, three courses were 
available to NIL: (1), Disinvestment by 
foreign shareholders in favour of Indian 
shareholders; (2) Issue of rights shares 
pursuant to Section 81 of the Companies 
Act and (3) Action under Section 81 (1-A) 
of the Companies Act .for issuing addi- 
tional shares to Indian residents other 
than the existing Indian shareholders by 
passing an appropriate special resolution, 
or if no special resolution was passed, 
then, ‘by a majority of the shareholders 
approving such a course with the con- 
sent of the Central Government. The 
first course was ruled out since Coats 
had taken a definite stand that they will 
not allow the existing Indian shareholders 
to obtain the excess shares. As far as the 
second alternative was concerned, ‘the 
Holding Company had the right to reno- 
unce shares offered to it in favour of any 
other person under Section 81 (1) (c) of 
the Companies -Act, which right was de- 
nied to it: because,'the letter of - offer 
dated April 14 did not contain a state- 
ment regarding renunciation of‘ the righ? 
to take shares and also because that 
letter was not- posted in time. As regards 
the third course, if the Holding Company 
were given adequate notice of the pro- 
posal to issue rights shares, it might have 


taken appropriate action ‘under Sec.: 81. 


(1-A) of the Companies Act.. 


(m) The object of the Directors” of 
- NIL in deciding: upon the issue of rights 
‘shares, and that too in“the manner in 
which they did so, was-clearly to obtain 
control of the Company and to eschew 
and eliminate the-controlling power which 
the Holding Company had over NIL. The 
conversion of the existing minority'' of 
Indian shareholders into a majority, far 


=< 
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Írom being a matter of statutory com- 
pulsion, was an act of self-aggrandize- 
ment on the part of the existing Indian 
shareholders. 


(n) The action taken by the Indian 
shareholders. was against the interest of 
the Company itself because the rights 
shares were issued at par which was far 
below their market price. 


` (o) The true motivation of the various 
steps taken by the Devagnanam-Newey 
Combination was the furtherance of the 
interest of NEWEY’s Far-Eastern enter- 
prises, coupled with the personal inte- 
rest of Devagranam himself. Devagna~ 
nam was receiving Rs, 96,000/- per annum 
in addition to substantial fringe benefits 
as the Managing Director of NIIL. He 
was also getting a large salary from 
NEWEY which was £10,000 in 1975, 
£11,000 in 1976 and £12,000 for the year 
ending July 31, 1977. ‘ 


(p) The fact that NIIL informed the 
Holding Company on May 21, 1977, which 
was after the Company Petition was fil- 
ed, that the Holding Company could not 
exercise and will not be. allowed to ex- 
ercise any rights in respect of the whole 
of 18,990 shares held by it since its ap- 
plication under Section 29 (4) of FERA 
was not granted .by-the Reserve Bank, 
shows that the object of the Board of 
Directors in taking the impugned deci- 
sions was to exclude the Holding ` Com- 
pany from al! control over NIIL. That is 
why NIIL advised the Reserve Bank of 
India by its letter dated May 24, 1977 
that no application for holding any ‘shares 
by a non-resident should be allowed by 
the Bank without the knowledge and 
consent of NIIL. That also is the reason 
why NIIL conveyed to the Reserve Bank 
by its letter of September 20, 1977 that 
until . such .time: as the Company Peti- 
tion was finally. disposed. of, no licence 
should,-be issued to non-resident share- 
holders and, no remittance of dividend 
out of India should be permitted without 
the non-resident shareholders reducing 
their holding ir. NIIL to less than 40%. 
The two other. conclusions are compre- 
hended within the 16. set out above. 


35. On the basis of the aforesaid 
formulations, the Division Bench con- 
cluded that the affairs of NIIL were be- 
ing conducted in a manner oppressive. 
that is to say, burdensome, harsh and 
wrongful to the Holding Company. After 
referring: to certain passages from 
Palmer’s Company Law and Gore-Browne 
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on Companies, and the decisions of the 
House of Lords, the Privy Council, and 
our own Courts including the ‘Supreme 


Court, the Division: Bench held that.:since - 


the action of the Board of Directors of 
NIIL was not in the interest of.the Com- 
pany but was taken merely for the pur- 
pose of ‘welding the’ Company into 
NEWEY’s Far Eastern complex, it was 
just and equitable to wind up the Com- 
pany. - 

36. NIIL had filed TE ESA in 
the High Court appeal contending that, 


in any event, the..learned Acting Chief . 


Justice: ‘was in error in directing it to 
pay the sum of Rs. 8,54,550/- to the Hold- 
ing Company. While dealing with the 
cross-objections, the Division. Bench held 
that the injury suffered by the Holding 
Company on accourit of the oppression 
practised by the Board of Directors 
NUL could not be remedied by the 
award of compensation, and, therefore, 
the action of the Board of Directors in 
issuing the rights shares had to be quash- 
ed. Having found that the Holding Com- 
pany was entitled to relief under S. 397 
of the Companies Act and the award of 
solatium made by the trial Court . was 
not the appropriate relief. te grant, the 
Division Bench allowed the appeal filed 
by the Holding Company, dismissed the 
cross-objections in substance and. ad- 
journed the appeal for a fortnight for 
hearing further arguments on the nature 
of the relief to be granted in the case. 


37. Eventually, by its order dated 
October 26, 1978 the Division Bench 
granted the-following reliefs: i 
‘(a) Devagnanam was removed forth- 


with both as the Managing Director and 
Director of NIIL and was asked to vacate 
the bungalow occupied by him, by 
November 1, 1978. He was paid one year’s 
remuneration as'compensation for the 
termination of his appointment as the 
Managing Director. 

(b) The Board of Directors: was super- 
seded and-an interim Board consisting of 
nine directors proposed by the: Holding 
Company was constituted, with Shri M. 
M. Sabharwal as an mamas Chair- 
man. X l 

(c) Harry Bridges, an . executive of 
COATS, was appointed as the Managing 
Director for a period of four months. :. 

(d) The rights issue made on'6th April, 
1978 and the allotment of shares madeé on 
2nd May, 1978 at the: Board -Meéetings 
were set aside and the Interim Board was 
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directed. to make.-a. fresh: issue of shares 
at a premium: to` the existing share- 
holders, including the Holding- Company 
which was“to have a right of renuncia- 
tion. The new Board .was directed to ap- 
ply to the Controller of Capital Issues 
for determining the amount of premium.. 

(e). The Articles of Association were to 
be altered by appropriate additions and 
deletions in -order to provide for elec- 
tion of Directors by as atc repre- 
sentation; and `- . ; 


(£) Devagnanam ’ was asked to pay tò 
the Holding Company the. costs of appeal 
and cross-objections quantified. at Rupees 
25,000/-. He was also asked personally to 
reimburse the expenses incurred by NHL 
in the appeal and cross-objections. - 
` 38. These appeals. were heard in’ the 
first instance by Justice. Untwalia and 
Justice Pathak. In view -of the import- 
ance of the’ questions arising therein, on 
some of which ` our leärned Brothers, it 
seems, were unable to agree, they desir- 
ed that. the appeals be heard by a larger 
Bench. That is how ‘the ‘appeals are now 
before us. 

39. The, petition of the Holding Com- 
pany out “of which these appeals arise 
sought relief. under Sections 397 and 398 
of the Companies Act, 1956. The case 
under Sec., 398 -not having been press- 
ed except before the learned trial Judge, 
we are only. concerned with the question 
whether’ the Holding Company is entitl- 
ed to relief under Section 397 which 
reads thus: 


“397. (1) — Any eabaee of a company 
who complain that the affairs of the com- 
pany are being: conducted. in a manner 
prejudicial to public interest. or -in a 
manner oppressive to any member or 
members (including any one or more of 
themselves) may apply’ ‘to the Court for 


‘an order under this section: provided such 


members have a right so to 
virtue of Section 399. 

(2) If, on ‘any application under sub- 
section (1), the Court is of the: opinion: 

(a). that the company’s affairs are. be- 
ing conducted in a manner prejudicial to 
public interest or in. a. manner oppres- 
sive to any member or members; and 

(b) that. to 'wind up the company~would 
unfairly prejudice such member: or mem- 
bers, but that otherwise the facis would 
justify the making of a winding-up order 
on the ground that it was just and‘ equit- 
able that the company should. be wound. 
up; the Court may, with.a view to bring- 


‘apply in 
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ing to an end the matters complained of, 
make such order as it thinks fit.” 

Section 398 provides for reilef in cases 
of mismanagement. Section 389 (1) -rest- 
ricts the right to apply under Sections 397 
and 398 to persons mentioned in cls. (a) 
and (b) of sub-section (1). 

40. It is necessary to refer briefly to 
the relevant part of the pleadings before 
examining the charge of oppression made 
by the Holding Company against a group 
of the minority shareholders of NIL. 
After tracing the history of formation 
and composition of NIHIL, the company 
petition states that the management of 
NIIL was in the hands of the Board of 
Directors in which the Indian group had 
a large majority. The Holding Company 
had implicit trust in them and was con- 
tent to leave the management in their 
hands. After referring to the impact of 
Section 43A of the Companies Act, the 


company petition says that in the wake 


of FERA, discussions and negotiations 
were held between the representatives of 
the Holding Company and tke Manage- 
ment of NIIL amongst themselves as well 
as with the Reserve Bank of India, in 
order to enable NIIL to obtain the re- 
quisite permission for carrying on its 
business. Paragraph 13 of th2 company 
petition states that the Reserve Bank of 
India by its letter dated May 11, 1976 
granted to NIIL the necessary permission 
subject to the condition, inter alia, that 
it reduced its non-resident shareholding 
to 40 per cent on or before May 17, 1977. 
The case of the Holding Company in re- 
gard to its own attitude is stated suc- 
cinctly in paragraph 14 of the Company 
‘petition which may with advantage be 
reproduced; 


‘Discussions were thereafter held on 
a number of occasions between the peti- 
tioner and the management of the Com- 
pany to effectuate the aforesaid condition 
imposed by the Reserve Bank of India 
which the petitioner was at all times 
ready and willing to comply with. The 
petitioner did not, however, desire to 
‘dilute its holding of shares in the com- 
pany by a further issue of capital and 
preferred to effectuate the said intention 
by disinvesting or selling 20% of its hold- 
ing in the company. The Reserve Bank 
of India was agreeable to such dilution 
taking place by the petitioner selling a 
part of its holding to an Indian resident 
or Indian residents. The Reserve Bank 
had indicated that they would be willing 
for such dilution taking place by a fur- 
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ther issue of shares provided that addi- 
tional capital was required for purposes 
of expansion. The petitioner was not 
willing to sell a part of its holding to the: 
Indian group as such a sale would result 
in the Indian group acquiring an absolute 
majority interest. Furthermore under 
the Articles of Association of the Com- 
peny the consent of the existing share- 
holders would be required (apart from 
the approval of the Reserve Bank) before 
the petitioner sold any of its shares to an 
Indian party, cther than to a member.” 


41. Accordirg to the Holding Com- 
pany, the various steps which culminat- 
ed in the allotment of rights shares to 
the existing Irdian shareholders were 
vitiated by mala fides, their dominant ob- 
ject being to convert an existing minority 
into a majority. The decision taken in the 
meeting of the Board on April 6, 1977 
was taken deliberately in haste and 
hurry in order to pre-empt any action by 
the Holding Company to restrain the 
Board from taking the desired decision. 
The Reserve Bank, according to the 
company petition, would not have been so 
unreasonable as not to extend the time 
for complying with its directive, espe- 
cially since the Holding Company had 
agreed in principle to dilute its holding 
and the only difference between the par- 
ties was as regards the method by which 
such dilution was to be effected. In 
Paragraph 27 of the company petition it 
is stated that the Devagnanam group de- 
cided to issue the rights shares with a 
view to securing an illegal and unjust ad- 
vantage for itsalf,.for improving its own 
pesition in the Company and in order to 
deprive the Holding Company of its law- 
ful rights as majority shareholders. In 
this behalf reliance is placed on the fol- 


lowing facts and circumstances, inter 
alia: 
(a) The Holding Company was never 


informed of any specific 
make the rights issue. 

(b) The notice of the Board meeting of 
April 6, 1977 did not refer to the said 
proposal. ` 

(c) The ‘notice offering rights shares to 
the Holding Company was not prepared 
till April 14 snd was not posted till 
April 27, 1977. By the time the notice was 
received by the Holding Company, the 
Board of NIIL had met to allot the rights 
shares. “ 

(d) The time given in the notice was 
much less than was customary. 


proposal to 
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_ (e) The notice did not contain a state- 
ment relating to the right of the share- 
holders to renounce the rights shares 


(f) The notice of the Board meeting of 
May 2, although dated 19th April 1977, 
was posted to Sanders on 27-4-1977, 


thereby ensuring that it would reach bim ` 


only after the date of the meeting. 

(g) By issuing shares at par, though 
their value was much higher tkan 
Rs. 100/- per share, the existing Indian 
shareholders were enabled to acquire the 
shares at a gross undervalue and the 
Company was put to a heavy loss. 

(i) The Reserve Bank of India had n- 
dicated that dilution of the foreign 
holding by a rights issue could be ccn- 
sidered if the Company required further 


capital for expansion. At the discussions ` 


and negotiations held between the Ho-d- 
ing Company and the Indian group it was 
inter alia agreed that the. rights issue 
would be made only if there was a viable 
development plan requiring further 
‘funds. The rights issue was made even 
though no such need for . expansion or 
development existed or was referred ©. 

(j) Though the Reserve Bank had iner 
alia stipulated that the said  dilut:on 
should be effectuated on or before 1°th 
May, 1977, the time schedule is never 


strictly insisted upon. There have been ~ 


numerous instances when the Reserve 
Bank has granted reasonable extens:on 
of time to comply with such conditions. 
The Board of NIIL never requested che 
Reserve Bank to grant further time. C. 
Doraiswamy, the 8th respondent, stazed 
in his letter dated 9-5-1977 to Mackreel, 
a Director of the Holding Company, that 
it would have been possible for the Com- 
pany to get- further time from the Re- 
serve Bank of India. 


The Holding Company contends further 
that M. J. Silverston was not a disinte- 
rested person, that his vote on the resodu- 
tion for the-issue of rights shares had 
therefore to de ignored, in which case 
there was no quorum of two disintereszed 
directors and that his appointment as an 
Additional Director was not valid since zhe 
notice for the meeting of the Board of 
Directors to be held on 6-4-1977 did not 
contain in the agenda any subject re- 
garding appointment of an additional 
Director under Art. 97 of the Compary’s 
Articles of Association. 

42, In answer to these contentions, 
Devagnanam filed an elaborate counter- 


affidavit on his behalf as well as on be- 
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half of NIIL. In that. counter-affidavit, 

every one of the material contentions - 
put forward by the Holding Company has 

been denied or disputed. Devagnanam 
contends that: it was the Holding Com- 
pany which wanted to retain its control 
over NIIL contrary to the directive of 
the Reserve Bank of India, the national 
policy of the Central Government and 
the provisions of FERA. According to 
Devagnanam, every action taken in the 
Board meetings of 6-4-1977 and 2-5-1977 
was in accordance with law, that Sanders 
never used to attend the meetings of the 
Board, being a non-resident he was not 
entitled- to`have notice of the Board 
meetings, that there was no violation of 
Section 81 .of the Companies Act at all, 
that Section 81 (c) of the Companies Act 
did not apply to the present case and 
that, in view of the attituce adopted by 
Coats, NIIL, in order to comply with the 
restrictions imposed by the Reserve Bank 
and to carry out its direct-ve, had no 
ception but to decide upon he issue of 
rights shares to bring about the reduction 
in the non-resident sharehclding. Devag- 
nanam repudiates emphatica_ly the charge 
of mala fides or of conduct in breach of 
the fiduciary duty of NIIL’s Board of 

Directors, re 


43. Having regard to th2se pleadings, 
the main question for corsideration is 
whether the decisions taken in the meet- 
ings cf the Board of Directors of NOL 
on April 6 and May 2, 1977 constitute 
acts of oppression within tke meaning of 
Section 397 of the Companies Act, 1956. 
The High Court, has answered this ques- 
tion in the affirmative and has issued 
consequential directions in regard to thef 
management of NIIL’s affa_rs. The find- 
ings recorded by the High Court in ap- 
peal have been challenged tefore us with 
vehemence and ability in an equal 
measure, matched equally in both res- 
pects on either side. Learned counsel who 
led the arguments on the rival sides, 
Shri F. S. Nariman for the appellants and 
Shri H. M. Seervai for the respondents, 
have drawn our attention in copious de- 
tails to the correspondence that trans- 
pired between the parties, the correspon- 
dence with the Reserve Bank of India, 
the discussions at Ketty anc Birmingham 
which preceded the impugned decisions, 
the conduct of Devagnanam as a man and 
a Managing Director, the attitude of Coats 
stated to arise out of their world-wide 
business interests and the predicament of 
NEWEY which was willing to strike but 
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“was afraid to-wound: its partner. Coats, 
_ We have also. been taken through several 
decisions . ane texts bearing particularly 
on: a : 
(a) The meaning of ‘oppression’ of ‘the 


members of: a. Company within the terms. 


of ‘Section 397 and the circumstances: in 
which a Company can be wound up under 
the just and’ equitable clause under Sec- 
tion 433 (f) of the Companies Act; 1956; 
(b) The approach which the Court 
should adopt in cases wherein mala fides 
and abuse of power on the part of Direc- 
tors are alleged but no oral evidence tis 
led; E 
: (e) The. fiduciary’ powers of ‘Directors 
in issuing shares; -` 7) SiS 
(d) The impact of- the provisions of the 
Foreign’ ‘Exchange Regulation Act, 1973 
with particular reference to Section 2 
(p), (q) and (u) and Section 29; 
(e) The question as _ to whether it - ‘is 
necessary’ to issue a prospectus under 
Section 81 (1) ‘(c) of the Companies Act; 
(£) The constraints on public and’ při- 
. vate companies under the Companies., Act, 
and their. duties and obligations, ‘with 
particular reference to Sections 2 (35), 
2 (37), 3 (1) (ii) and (iv) and Ss. 43A and 
81 of the Companies Acti . 
(g) The relationship of partnership ~ 
between the -Indian shareholders, Coats ` 
‘and NEWEY who owned respectively 
40%, 30% .and 30 per cent of the share- 
holding in: NIL; i 
(h) The question whether | Silverston 
was an ‘interested’ Director within the 
meaning Section 300 of the Companies 
Act; and 
(i) Whether Silverston’s. ' appointment 
as an Additional Director in the meeting 
of the Board held on April 6, 1977, was, 
in the circumstances, - valid. t 
.. 44 Coming to the law as to ine con- 
cept of ‘oppression’, > Section 397 of. our 
. Companies Act follows closely. the . lan- 


guage of Section 210 of. the English Com- 


panies Act of 1948. Since. the ‘decisions: on 
Section .210 have been followed by our ~ 
Court, the .English decisions may be con- 
sidered first...The leading case on ‘op- 
pression’ under Section’ 210 is the deci- 
sion-.of the -House of Lords in Scottish 
Co-op. Wholesale Society Ltd. v. Meyer; 
(1959) AC -324. Taking the : dictionary 
meaning. of -the word ‘oppression’, ~ Vis- 
count Simonds said at page 342-that “the 
appellant.society could justly be describ- 
ed as having behaved towards the mino- 
_ rity shareholders in .an .. ‘oppressive’ 
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manner, , that is to say, in a manner 
“burdensome, harsh and wrongful”. The 
_learned_ Law ‘Lord adopted, .as difficult of 
being bettered, zhe words of Lord Pre- 
sident Cooper at the, first ‘hearing of the 
case to the effect ‘that’ S. 210 “warrants 
the Court in looking at the ‘business rea- 
lities of the situation and does not- con- 
fine them to a narrow legalistic view”. 
Dealing with the true character ‘of the 
company, Lord ‘Keith said at page 361 
thet the company ` was in `. substance, 
though not in Jaw, ‘a partnership, con- 
sisting of the society, Dr. Meyer and Mr. 
Lucas and whatever may be the -other 
different legal consequences following on 
one or other of these forms òf combina- 
tion, one result followed from the method 
adopted, “which is common ‘to partner- 
ship, that there should be the utmost 
good faith between the constituent mem- 
bers”. Finally, it was held that the Court 
ought not to allow technical pleas to 
defeat the beneficent provisions of Sec- 
tion .210 (page 344 per Lord Keith; 
pages 368-369 per Lord Denning).~ 

45. In ‘Meyer above ‘referred to, ‘the 
House of Lords was déaling with a case 
in which the appellant.company’ was ac- 


„ cused- of having committed acts of op- 


_pression against its subsidiary. In that 
context it was held that the parent com- 
pany must, if it is engaged in. the same 
class of business, accept as a result of 
having formed- such a subsidiary an ob- 
ligation so to conduct, what are in a 
sense .its: own affairs,,as to deal fairly 
with its subsidiary. In Re Associated 
Tool Industries Ltd., (1964) Argus LR 75 
of which judgment a photographic copy 
was supplied to us, Joske J. held that the 
rule in“ Meyer involved: the -consequence 
that the subsidiary companies must also 
exercise good faith to: the holding com- 
pany and not merely that the , latter 
should: so act to the former. 


46. In an application under S. 210 of 
the English Companies’ Act, as - under 
Section 397 of our Companies Act, before 
granting relief the Court has to satisfy 
itself that to wind up the company will 
unfairly prejudice the members com- 
Plaining of oppression, but that other- 
wise ‘the. facts will justify the making 
of a winding up rder on the ground that 
it is just and equitable that the company 
should be wound up. The rule as regards 
the duty of utmost good faith, on whichj - 
stress: was laid-by. Lord Keith in Meyer, 
received further and closer consideration 
in Ebrahimi. v. . Westbourne. Galleries 
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Ltd., (1973) AC. 360 (HL) -wherein Lord 
Wilberforce considered the scope,’ natuze 
_ and extent of the ‘just. and“ equitable’ 
‘ principle as a ground for winding up a 
company. The business of the respondent 
company ‘was a very profitable one and 
profits used to be distributed among the 


directors in the shape of fees, no divi-. 


dends. being declared. On being removed 
as a director bythe votes of two othar 
directors, the appellant petitioned for an 
order under Section 210. Allowing an.aD- 
peal from the judgment of the Court 3f 
Appeal, it. was held by the House bf 
Lords that, the words ‘just and equitable’ 
which occur in Section ..222 (£) 
English Act, corresponding to our S. .433 
(f), were not to be construed ejusdem 
generis with clauses (a) to (e) of Sec..222 
corresponding. to our clauses (a) to (e) of 
Section 433. Lord Wilberforce observed 
that the words ‘just and aquitable’ are a 
recognition of the fact that a limited 
company is more than a mere legal ea- 


tity, with a personality in law of its own:. 


and that there is. room in company, lew 


for recognition of the fact that behind it,. 


or amongst it, there are individuals, with 
rights, expectations and obligations inter 


se which. are not necessarily .submerg2d 


in the company structure: © ; 
“The ‘just and equiteble’ provision 
does not, as the respondents suggest, en- 
title one party to disregard’ the obliga- 
tion he assumes by entering a compary, 
nor the Court to dispense him: from it. It 
does, as equity always does, enable tne 
Court to Subject the exercise of legal 
rights to equitable considerations; 
siderations,. that is, of .a personal charéc- 
ter arising between one individual... and 
another, which may make it unjust or in- 
equitable, to insist. on legal’: rights, or to 
exercise. them: in a particular war”: 
(p. - 379). i 
Observing, that - the "description of: com- 
panies -as “quasi-partnerships®” or ‘in 
substance partnerships” is confusing, 


though.: convenient, - Lord .. Wilberforce 
said : E no d 
“company, however small, however 


domestic, is a company not a partnerskip 
or even a . quasi-partnership and it is 
through the just and equitable clause that 
obligations, common to pa eo rea- 
tions, may comie-in.” (p 330) ` 

Finally, it was held that it was wrong to 
confine the application- ‘of the just and 
equitable clause to proved ‘cases of mala 
fides, because to do. sọ wculd be to nega- 
tive the generality:of the words. As cb- 
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served by the learned Law Lord in: the 
same judgment, pe ‘in. “another. con- 


"text: of 


“Illustrations may “be SE but saa 

words should remain general and not be 

R to ‘the sum of particular instan- 
s.” (pp 374-375) 

or In his judgment’ in Re Westbourne 

Galleries, (1973) AC 360 Lord Wilberforce 
has’ referred at two places to the deci- 
sion in Blissett v. Daniel, (1853) 68 ER 
1022, 1024 which is recognised as the 
leading authority in the Law of Partner- 
ship on the duty of’ utmost good faith 
which partners wowe to `one another. 
Lindley. on: Partnership (l4th Edition, 
pages 394-195) cites ‘Blissett v. Danie] as 
an authority for thẹ proposition that: 
_ “The utmost good faith.is due from 
every member of a partnership towards 
every other member; and if. any dispute- 
arise „between partners: touching any 
transaction by which’ one seeks to bene- 
fit himself at the expense of the firm, he 
will be required to show, not only ‘that 
he has tHe law on his side, but that his 
conduct will bear to be tried | by the 
highest, standard of honour. a! 

48. The fact.that the company is pro- 
sperous and makes substantial, profits, is 
no obstacle, to its being wound up if it is 
just and equitable to do so. This position 
was accepted in the decision of the Court 
of Appeal in Re. Yenidge Tobacco Co., 
(1916) 2 Ch 426 and of ‘the Privy, Council 
in Loch’ v.. John Blackwood (4924) om 
783. 


» 49. The: question sometimes arises as 
to-.whether an action-in contravention: of 
law- is per se oppressive. It.is said, as 
was done: by W. H. Bhagwati J. in S. M. 
Ganpatram. v. Sayaji Jubilee Cotton and 
Jute Mills Co., (1964) 34 Com Cas 1777 
at pp. 830-31: AIR 1965 Guj.96 at p. 103 
that ‘a. resolution passed by the directors 
may be perfectly legal and yet oppres- 


_ sive, and. conversely a resolution which is 


in contravention of the:law may be in the 
interests of the shareholders and the 
company”. On this question, Lord ` Pre- 
sident Cooper observed in Elder v. Elder 
(1952) SC 49: 


“The decisions indicate’ that conduct 
which is technically legal and correct 
-may nevertheless be such as to justify 
the application of the ‘just and equitable’ 
jurisdiction; and, coriversely, that con- 
duct involving illegality and contraven- 
tion of the Act may not- suffice to’ war- 
rant ‘the remedy of winding up, especially 
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where alternative remedies: are avail- 
able. Where the ‘just and equitable’ juris- 
diction has been applied in cases of this 
type, the circumstances have always; I 
think,- been such as to warranż the in- 
ference that there has been, at least, an 
unfair abuse of powers and an, impair- 
ment of confidence in the probity with 
which the company’s affairs are being 
conducted, as distinguished from mere 
resentment on the part of a minority at 
being outvoted on some issue of domestic 
policy.” 

Neither the judgment of Bhagwati J. nor 
the observations in Elder are capable of 
the construction that every ilegality is 
per se oppressive or that the ilegality 
of an action does not bear upon its op- 
pressiveness. In Elder a ćomplaint was 
made that Elder had not received the 
notice of the Board meeting. It was held 
that since it was not shown thet any 
prejudice was occasioned thereby or 
that Elder could have bought the. shares 
. had he: been present, no complaint. of 
oppression could be entertained merely 
on. the ground that the failure ta give 
-netice of the Board- meeting was an act 
of illegality. The true position is that 
an isolated act, which is contrary to law, 
may not necessarily and by itself sup- 
port the inference that the law was vio- 
lated with a mala fide intention or that 
such violation was burdensome, harsh 
and wrongful. But a series of illegal acts 
following upon one another can, in the 
context, lead justifiably to the conclu- 
sion that they are a part of the same 
_|transaction, of which the object is te 
cause or commit the oppression of per- 
sons against whom those acts are direct- 
ed. This may usefully be illustraced by 
reference to a familiar jurisdiction in 
which a litigant asks for the transfer of 
his case from one Judge to another. An 
isolated order passed by a Judge which 
is contrary to law will not normally 
support the inference that he is biassed; 


but a series of wrong or illegal orders. 


to the prejudice of a party are generally 
accepted as supporting the inference ‘of 
a reasonable apprehension that the Judge 
is biassed and that the party complaining 
of the orders will not get justice at his 
hands. 
50. In England, after the dacision of 
the House of Lords in Meyer £1959) AC 
824, a restricted interpretation has been 
given to Section 210 by the Court of Ap- 
peal in re. Jermyn St. Turkisn Baths 
-(1971). 3 All ER 184, which has been: ad- 
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versely criticised by writers où Company 
Law (See Palmer’s Company Law, 22nd 
ed., page 613. paras 57-06, 57-07; Gore 
Brown on Companies, 43rd ed, paral ' 
28-12). In India. this restrictive .develop- 
ment has no place, for, in S. P. Jain v. 
Kalinga Tubes, (1965) 2 SCR .720, 737: 
(ATR 1965 SC 1535, 1545). Wanchoo J. ac- 
cepted the broad and liberal interpreta- 
tion given to the Courts powers in 
Meyer. 

51. In Kalinga Tubes, Wanchoo J. re- 
ferred to certain decisions under Sec. 210 
of the English Companies Act including 
Meyer and observed: 

“These observations from the four 
cases referred to.above apply to S. 397 
also which is ‘almost in the same words 
as Section 210 of the English Act, and 


tke question in each is whether the con- 


duct of the affairs of the. company by 
the majority shareholders was oppres- 
sive to the minority shareholders and 
that depends upon the facts proved in a 
particular case. As has already been in- 
show: that 
there is just ard equitable cause for 
winding up the company, though that 
must be shown as preliminary to the ap- 
plication of Section 397. It must further 
be shown that the conduct of the majo- 
rity shareholders was oppressive to the 
minority as members and this requires 
that events have to’ be considered not in 
isolation but as a part of a consecutive 
story.. There must be continuous acts on 
the part of the majority shareholders, 
continuing up to the date of petition, 
showing that the affairs of the company 
were being conducted in a manner op- 
pressive to some part of the members. 
The conduct must be burdensome, harsh 
and wrongful end mere lack of con- 
fidence between the majority shareholders 
and the minority shareholders would -ot 
be enough unless the lack of confidence 
springs from oppression of a minority by 
a majority in the management of the 
company’s affairs, and such oppression 
must involve at least an element of lack, 
of probity or fair dealing to a member 
in the matter of his proprietary rights 
as a shareholder. It is in the light of 


“these principles that we have to consider 


the facts ......... with reference to Sec- 
tion 397.” (Page 787 of SCR): (at p. 1545 
of ATR). i 

At pages 734-735 (of SCR): (at 


p. 1542 of AIR) of the judgment in Kali- 
nga Tubes, Wanchoo J. has reproduced 
from the judgment in Meyer the five 
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points which were stressed in Elder 
_ (1952) SC 49. The fifth point reads thus: 


“The power conferred of the Court to 
grant a remedy in an appropriate case 
appears to envisage a reasonably wide 
discretion vested in the Court in relation 
to the order sought by a complainer a3 
the appropriate equitable alternative ioa 
winding-up order.” 


52. It is clear from these various d2ci- 
sions that on a true construction of Sec- 
tion 397, an unwise, inefficient or care- 
less conduct of a Director in the per- 
formance of his duties cannot give rise 
to a claim for ‘relief under that sect.on 
The person complaining of oppression 
must show that he has been constrained 
to submit to a conduct which lacks in 
probity, conduct which is unfair to Aim 
and which causes prejudice to him in the 
exercise of his legal 
rights as shareholder. It may be men- 
tioned that the Jenkins Committee on 
Company Law Reform had suggested the 
substitution of the word ‘Oppression’ in 
Séction 210 of the English Act by- the 
words ‘unfairly prejudicial’ in order to 
make it clear'that it is not necessary to 
show that the act complained of is il- 
legal or that it constitutes an invasion 
of legal rights (see Gower’s Company 
Law, 4th edn., page 668). But that re- 
commendation was not accepted and the 
English Law remains the same as in 
Meyer, ((1958) AC 324) and in Re H. R 
Harmer Ltd., (1959) 1 WLR 62 as modi- 
fied in Re. Jermyn St. Turkish Baths 





(1971) 3 All ER 184. We have not ad- 
opted that modification in India. 
53. Having seen the legal posiion 


which obtains in cases where a member 
or members of a company compain 
under Section 397 of the Companies Act 
that the affairs of the company are being 
conducted, in a manner oppressive to 2im 
or them, we can proceed to consider the 
catena of facts and circumstances on 
which reliance is placed by the Holcing 
Company in support of its case that the 
conduct of the Board of Directors. of 
NIIL constitutes an act of oppression 
against it. There is, however, one ma-:ter 
which has to be dealt with before ad- 
verting to facts, namely, the provisions 
of FERA. their impact on the working of 
NHL and on the right of the Holcing 
Company to continue to hold its shares 
‘in. NIIL. This: we consider necessary to 
discuss before an appraisal of the faciual 
situation since, without a. proper under- 
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standing of the working of FERA, it. 
would be impossible tc appreciate the 
turn of intertwined events It is in the 
setting of FERA that the significance of 
the varions happenings can properly be 
seen. 

54. The Foreign Excharge Regulation 
Act, 46 of 1973, is “An Act to consolidate 
and amend the law regutating certain 
payments, dealings in foreign exchange 
and securities. transacticns indirectly 
affecting fofeign exchange and the im- 
port and export of currency and bullion, 
for the conservation of the foreign ex- 
change resources of the country and the 
proper utilisation thereof im the interests 
of the economic development of the 
country”. It repealed the earlier Act, 
namely, The Foreign Exchange Regulation 
Act, 1947, and came into force on Janu- 
ary 1, 1974. : 

55. “Person resident in India” is de- 
fined in clause (p) of Section 2 to mean: 

(i) a citizen of India, who has, at any 
time after the 25th day of March 1947, 


_been staying in, India, but does not in- 


clude a citizen of India who has gone 
out of, or stays outside India, in either 
case— 

(a) for or on taking up employment 
outside India, or 

(b) for carrying on outside India a 
business or vocation ‘outsid= India, or 

(c) for any other purpose, in such cir- 
eumstances as would indicate his inten- 
tion to stay outside India for an uncer- 
tain period; 

(ii) a citizen of India, who having 
ceased by virtue of paragraph (a) or 
paragraph (b) or paragraph (c) of sub- 


-clause (i) to be resident in India, returns 
to or stays in India, in either case— 


(a) for or on taking up 
in India, or 

(b) for carrying on-in India a DOSES 
or vocation in India, or 


(c) for any other: purpcse, in such 

circumstances as would indicate his inten- 
tion to stay in India for an uncertain 
period. 
“Person resident outside India” 
ing to clause (q) means 
not resident in India’. 
“security” means 
ete. 

56. ‘Section 19 (1) provides: 

“Notwithstanding anything contained 
in Section 81 of the Companies Act, 1956, 
no person shall, except with the general 
or special ‘permission of the Reserve 
Bank,— Bek ea: GY : aii PE 


employment 


accord- 
“a person who is 
Under cl, (u) 
“shares, stocks, bonds”, 
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` (a) take or send any- security to any 
place outside India: - a toy 
(b) transfer any security, or create or 
- transfer any interest-in a.security,:to or 
in’ favour'of-.a person resident outside 
ee amy bee 


ssessa + ete 


~ (d)’ issue, bthee m. India or elsé- 
a here any. security which is registered 
or to be registered in India, to a person 
resident outside India;” 


57. Section 29-which is directly i 


evant for our purpose reads-thus: ae 
"29. (1): Without prejudice to. the provi- 
sions: of Section 28 and Section 47 . cand 
notwithstariding anything. contained in 
any other provision of this Act or the 
provisions. of the Companies Act, 
a` person‘ resident outside India (whether 
a citizen of. India or not) or a person who 
is not a citizen of India but is resident in 
India, or a company (other than a bank- 
ing company) which is not incorporated. 
under any, law in, force in India or in 
which the.mon-resident interest is more 
than forty- per,cent, or any branch of 
such company, shall not, except with the 
general or special permission of. the Re- 
serve Bank,— 


(a) carry on’in India. or. establish.’ 

' India a branch; office or other. place: of 
‘business for carrying on any activity of 
a trading, commercial or. industrial nature, 
other than an activity | for the carrying 
on of which: permission of° the. Reserve 
Bank has been obtained under Section 28; 
or ee ea 


sesses (tee 


(2) (a)- ‘Where: any person: or company 
(including its branch) referred to in: sub- 
section . mee carries. on any activity re- 
ferred. to in-clause’ (a) of that sub-section 
at the’ commencement of this..Act:.or. has 
established a branch, office: or other’ place 
of businéss:ifor the. ‘carrying. on‘ of such 
activity at such © commencement,” „then, 

_ Such person. or „company: (including: its 
» branch) may make.an. application to the 
Reserve Bank within a period of -six 
‘months from such commencement, .or 
such further period ‚as the' Reserve Bank 
‘may. allow: in this behalf. for: .permissien 
‘to continue to carry on such activity or 
to continue, the:.. establishment . of the 
branch, office or other place of business 
>for the carrying on of such activity, as 
Ahe case, may be. i 

(b) Every : ‘application made under 

dl. (a) shall be-in such form and cortain 
‘such particulars:as maybe speaned by 
the Reserve Bank. i 
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'.Company was.more than 40%, could not 


‘may: allow. The. time for. filing the ap- 
. plication ‘was extended in’ all ‘cases by 


tions, -by,.its -letter dated. May 10, 1976. 


ALR: 


(c) Where any application’ has been 
made;under clause {a), the Reserve Bank 
may, after making such inquiry as it may 
deem Tit, either. allow the application su- 
jec: to such conditions, if any, as the Re- 
serve Bank may think fit to impose or 
reject the application: 


(4) (a) Where at the. comrnencement of 
this Act any person or company (includ- 
ing its branch) referred to in’ sub-sec- 
tion (1) holds any shares in India ‘of any 
company referred to in clause -(b) of that 
sub-section, then, such person or com- 
pany ‘(including its -hranch} shall not be 
entitled to` continue to hold such shares 
unless before the expiry of a period of 
six months from such commencement or 
such. further period as the Reserve Bank 
may allow in this behalf such person or 
company (including its branch) has made 
an application to the Reserve Bank in 
such form and containing such par- 
ticulars asmay ke specified by the Reser- 
ve Bank for permission to ‘continue to 
hold -such shares. i . 

'(b} Where an- ‘application has heen 
made under clause fa), the Reserve Bank 


- may, after making’ such inquiry’ as it may 


deem fit, either allow the application 
subject to such conditions, if any, as the 
Reserve, Bank may think fit to impose 
or ‘reject , the. application: sf 

‘58. It is clear from ` these provisions, 
that NIIL, being a Company in which the 
non-resident interest of the Holding 


carry on its business in India except with 
the permission of the Reserve Bank of 
India. An application for - permission ta 
continue to carry on such business had to 
be filed within a` period: of. six, months 
from-the commencement, of the Act or 
such further period as the Reserve Bank 


two months and, . therefore, it could be 
filed by August 31, :1974.: NIIL filed its 
application three days late on. Septernber 
3; 1974, and the application was granted 
by the Reserve ‚Bank on -certain condi- 


Under the terms and conditions imposed 
by the Reserve Bank, the non-resident 
interest of the Holding Company, which 
came. to, about 60%, had to be brought 
dovn.:to 40% wishin one year of the re- 
ceipt of the -letter_dated .._May 10,. 1976, 
that is to say before May 17; 1977.. 

:. 59... By reason of Section 29 (4) of 
FERA, the,Holding Company too had te 
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apply for permission to’ hold its shares iim 
NIIL. It applied to the Reserve Bank. ior 
a Holding licence:on September’ 18, 1974. 
The application which was filed late by 18 
days is still pending with the Reserve 
Bank and is likely to be disposed of afer 
the non-resident interest of the Hold-ng 
Company in NHL is reduced to 40%.. 

6 0. There is a sharp controversy be- 
tween the parties on, the question as to 
whether May 17, 1977 was a rigid dead- 
line by which the reduction of the nen- 
resident interest had to be ‘achieved or 
whether NHL could have applied-to che 
Reserve Bank before that date for ex- 
tension of time to comply with the Bank’s 


directive, in which case, it is urged. na 


penal consequences would have flowed. 
We will deal later with this aspect of zhe 
matter, including the question of business 
prudence involved in applying to the Re- 
serve Bank: for such an: extension of 
time. 

61. Shri Nariman raised at the’ oat- 
set an objection to a finding of mala fides 
or abuse of the fiduciary position of 
Directors being recorded on the basis 
merely of affidavits and the correspon- 
dence, against the NIIL’s Board of Dirac- 
tors or against Devagnanam and his 
group. He contends: Under the Compeny 
Court Rules framed by this Court, peti- 
‘tions, including petitions under Sec. £97, 
are to be heard’ in the open court 
(Rules 11 (12) and, Rule 12 (1)), and che 
practice and_ procedure of the Court end 
of the Civil Procedure Code are app_ic- 
able to such petitions (Rule 6). Under 
Order XIX, Rule 2 of the Code, it is open 
to a party to request the Court that ihe 
deponent of an affidavit should be asked 
- to submit to cross-examination. No such 
- request was made in the trial Court for 
the 
who,. amongst all- those who filed: their 

affidavits, was. > the only person’ having 
personal knowledge of everything that 
happened at every stage. Why he did or 

did not do certain things and what. was 
his attitude of mind on crucial issues 
ought to have been elicited in cross-ex- 
amination. It is not permissible to rely 
argumentatively on inferences said to 
arise from statements made in the cor- 
respondence, unless such inferences arise 
irresistibly from admitted or virtually 
admitted facts. The verification clause 
of Mackrael’s affidavit-shows that he had 
no personal knowledge on most of the 
material points. Raeburn who, according 
to Mackrael, was the ‘Chief negotiator om 
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behalf ofthe- Holding ‘Coirpany in' the 
Birmingham meeting did noi. file any affi-: 
davit at‘all.. Whitehouse, the Secretary 
of the Holding Company and N. T. Sand- 
ers who was the sole.representative of the 
Holding Company on NIIL’s Board of. 
Directors, did file affidavits but they are 
restricted to the quéstion cf the late -re- 
ceipt of the letter of. offer >f shares and 
the notice for the ‘Board meeting of May 
2, 1977. Their affidavits being studiously. 
silent on all other important points and 
the affidavit filed on behalf of the Hold- 
ing Company being utterly inadequate to 
support the charge of mala “ides or abuse 
of the Directors’ fiduciary powers, it was 
absolutely essential for the Holding Com- 
pany to' adduce oral evidence in support . 
of its case or at least to ask that Devag- 
nanam should submit hims=2lf for cross- 
examination. This, according to Shri Nari- . 
man, is a fundamental inairmity from 


.which the case of the Holcing Company 


suffers and therefore, this court ought 
not to record a finding of mala fides or of 
abuse of powers, especially when-such 
findings are likely to involve grave con- 
sequences, moral and material, to 
Devagnanam and jeopard’se, the very, 
functioning of NIIL itself. 


62. .In support of his sübission, Shri 
Nariman has relied upon many. a-case to 
show that issues of mala fides and abuse 
of fiduciary powers are almost always. 
decided not on the basis of affidavits but 
on oral evidence. Some of the cases relied 
upon in this connection are: Re. Smith & 
Fawcett Ltd., (1942) 1 AU ER 542, 545 
Nanalal Zaver v. Bombay Life Assurance, 
1950 SCR 391, 394: (AIR 1350: SC 172, 
173, 174), Piercy v. Mills, (1920) 1 Ch 77, 
Hogg v. Cramphorn. (1967) 1 Ch 254, 260; 
Mills v.. Mills, 60 CLR 150, 160; Harlowe’s 
Nominees. 121 CLR 483, 485. and Howard 
Smith v. ‘Ammphol, 1974 AC 821, 831. 


63. We anprceine that it ‘is deneraiiy) 
unsatisfactory to record'a finding involv- 
ing grave ‘consequences to a person ‘on 
the basis ‘of affidavits and - documents 
without asking that person to submit to 
It is true that men 
may He but documents will not and often, 
documents speak louder then words. But 
a total reliance on the written word, when 
probity and fairness of conduct are in 
issue, involves the risk thet the -person 
accused of wrongful: -conduct is denied 
an opportunity to controvert the infer- 








ences said: to arise from the documents.) - 


But then, Shri Nariman’s objection seems|_ 


` 
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to us a belated attempt to avoid an in- 
quiry into the conduct and motives of 
Devagnanam. The Company Petition was 
argued both in the trial Court and m the 
Appellate Court on the basis of affidavits 
filed by the parties, the correspondence 
and the documents. The learned Appellate 


Judges of the High Court have observed. 


in their judgment that it was admitted, 
that before the learned trial Judge, both 
sides had agreed to proceed with the 
matter on the basis of affidavits and cor- 
respondence only and neither party asked 
for a trial in the sense of examination of 
witnesses. In these circumstances, the 
High Court was right in holding that, 
having taken up the particular attitude, 
it was not open to Devagnanam and his 
group to contend that the allegation of 
mala fides could not be examined, on the 
basis of affidavits and the correspondence 
only. There, is ample material on the re- 
cord of this case in the form of affidavits, 
correspondence and other documents, on 
the basis of which proper and necessary 
inferences can safely and legitimately 
be drawn. 


64. Besides, the cases on which coun- 
sel relies do not all -support his submis- 
sion that from mere affidavits or cor- 
respondence, mala fides or breach of 
fiduciary power ought not to be inferred. 
In Re Smith & Fawcett Ltd. (1942-1 All 
ER 542). Lord Greene, after stating that 
he strongly disliked being asked on aff- 
davit evidence alone to draw up infer- 
ences as to the bona fides or mala fides of 
the actors, added that this did not mean 
that it is illegitimate in a proper case to 
draw inferences as to bona fides or mala 
fides in cases, where there is on the fact 
of the affidavits, sufficient justification for 
doing so. In Nanalal Zaver, (1950 SCR 
391): (AIR 1950 SC 172) the judgment of 
Kania, C. J. contains a statement at 
page 394 (of SCR): (at pp. 172, 173 of 
AIR) that ‘Considerable evidence was 
led in the trial Court on the question 
of bona fides’ but it is not clear what 
kind of evidence was so led and besides, 
the fact that oral ‘evidence was led in 
some cases does not mean that it must be 
led in all cases or that without it, the 
matters in issue cannot be found upon. 
We may mention that in Punt v. Symons, 
(1903) 2 Ch 506, Fraser v. Whalley (1864) 
71 ER 361 and Hogg v. Cramphorn, (1967- 
1 Ch 254) the breach of fiduciary duty 
was inferred from affidavit evidence. 

65. We have therefore no hesitation in 
rejecting the submission that we ought 
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not to record a finding..of mala fides or 
abuse of fiduciary power on the basis of 
the affidavits, correspondence and the, 
other documents which are on the re- 
cord of the case. May it be said that these 
are on the record by consent of parties. 
Net merely that, but more and more 
documents were placed on the record, 
mostly by consert of parties, as the case, 
progressed from stage to stage. A very 
important document, namely, Devagna- 
nam’s telex to Raeburn dated May 25, 
1977 was put on the record for the first 
time before us since Shri Nariman him- 
self desired it to be produced, waiving 
the protection of the caveat “without pre- 
judice”. That shows’ that the parties 
adopted willingly a mode of trial which 
they found to be most convenient and 
satisfactory. 


66. That takes us to the question as 
to whether on the basis of the material 
which is on the record of the case, it can 
be said that the decision taken by NIIL’s 
Board of Directcrs in their meetings of 
April 6 and May 2, 1977 constitute acts 


- of oppression as against the Holding Com- 


pany. The case cf the Holding Company 


as put forward by Shri Seervai is like 
this: 
(i) Devagnanam kept Raeburn and 


Coats under the impression that negotia- 
tious were still going on and were not to 
be treated as concluded while, in reality, 
he kad made up his mind to treat the 
matter as at an end. 


(ii) He kept the Holding Company in 
total ignorance of the steps which he was 
taking in behalf of the issuance and allot- 
ment of the rights shares. The copy of 
the letter of the Reserve Bank dated 
March 30, 1977 which is said to have 
spurred the decision taken in the meet- 
ings of April 6 was not sent to the Hold- 
ing Company tkough Devagnanam had 
stated in his letter dated April 12 to Rae- 
burn that the said copy was being en- 
closed along with that letter. Deliberately 
and designedly, the letter of offer dated 
April 14, 1977 meant for the Holding 
Company in England was not posted 
until April 27. Similarly,.the notice call- 
ing a meeting of the Board on May 2 was 
not posted till April 27. The notice to 
Manoharan too was posted as late as on 
April 27, since he was believed to be 
siding with Coats. The letter of offer and 
the notice of meeting of May 2 which 
were posted at Madras on April 27 were 
received by. the -Holding Company on 
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May 2, after the Board’s meeting for al- 
lotment of rights shares was held. 


(iii) The Reserve Bank of India’ was 
not informed of the proposal to issue 
rights shares to the existing shareholders 
‘although it was the most obvious th-ng 
to do, in response to its letter dated March 
30, 1977, calling upon NIIL to submit its 
proposal for reducing its non-resident 
interest without delay. 

üv) No application was made to zhe 
Controller of Capital Issues for fixing zhe 
premium on right shares, notwithstand ng 
that the Reserve Bank had informed NIIL, 
that if necessary, an application to tzat 
effect may be made to the Controller of 
Capital Issues. : : 

(v) The whole idea was to cut off all 
sources of information from Raeburn 
and Coats and to confront them with zhe 
fait accompli of the allotment of rights 
shares to the Indian shareholders, includ- 
ing the shares formally offered to the 
Holding Company which were not allot- 
ted to it on the ground of its non-compli- 
ance: with the letter of offer. 


(vi) The agenda of the meetings of 
April 6 and May 2, 1977 was purposely 
expressed in’ vague terms: ‘Policy — 
Indianisation’, in order that the Holding 
Company should not know that the re- 
duction of the non-resident interest vwras 
proposed to be effected by the issue of 
rights shares. By suppressing from tae 
knowledge of the Holding Company what 
was its right to know, and what was the 
duty of the Board’s Secretary to convey 
to it, Devagnanam succeeded in 
achieving his purpose on the sly and pre- 
empted any action by the Holding Com- 
pany to restrain the holding of the mest- 
ing, the issue of rights shares and the =l- 
lotment thereof exclusively to the exist- 
ing shareholders (barring Manoharan). 

(vii) Silverston was appointed as an 
additional Director in the meeting of 
April 6 to make up the quorum of two 
“disinterested” directors even though he 
was in the true sense not a disinterested 
person in the decision taken in that meet- 
ing. The appointment of additional direz- 
tors was not even an item on the agenda 
of the meeting. 

(viii) Devagnanam was emboldened 
to take this course because he believed 
that no matter how wrongful his cen- 
duct, he could count upon the support of 
NEWEY to see that he was not brought 
to book in a court of justice for his wrorg- 
ful conduct. He even attempted to thwart 
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the Company Petition ard render it in- ` 
fructuous by persuading NEWEY to with- 
draw the power of attorney executed by 
them, authorizing the filing of the peti- 
tion. : 


(ix) In these machinations, Devag- 
nanam was actuated by the sole desire to 
acquire the control of N-IL for his per- 
sonal benefit, by ousting the Holding 
Company from its control over the affairs 
of NIIL. . 

(x) In fact, the rights shares were 
issued at par, though their market value 
was far greater, as a measure of per- 
sonal aggrandisement in the supposition 
and forethought that such shares will in- 
evitably go to Devagnanam and his group. 
This was blantantly ir breach of the 
fiduciary obligation of th2 Directors. 

(xi) By these means and methods, 

which totally lacked in probity, Devag- 
nanam succeeded in converting the exist- 
ing majority into a minority and the 
minority into a majority, a conduct which 
is burdensome, harsh and uniawful, qua 
the existing majority. 
According to Shri Seervai, the question 
before the Court is not whether the issue 
of rights shares to the existing Indian 
shareholders only, amounted to oppres- 
sion but whether, the offer'of rights 
shares to all existing sharsholders of NITL 
but the issue of rights skares to existing 
Indian shareholders only constituted op- 
pression of the Holding Company on the 
facts and circumstances disclosed in the 
ease. This argument rais2s questions re- 
garding the interpretation of Sections 43A 
and 81 of the Companies Act, 1956. 

67. These contentions of the Holding 
Company have been controverted by Shri 
Nariman, according to whom, the appel- 
late Court has taken a or:e-sided view of 
the matter which is agairst the weight of 
evidence on the record. Counsel contends 
that Devagnanam had done all that lay 
in his power to persuacGe the Holding 
Company to disinvest.so as to reduce its” 
holding in NIIL to 40%, that the Directors 
of NIL were left with no option save to 
decide upon the issue oZ rights shares, 
since disinvestment was a matter of the 
Holding Company’s volition, that the 
wording of the agenda of the meetings of 
April 6 and May 2 comveyed all that 
there was to say on the subject since, in 
the background of the negotiations which 
had taken place betweer the parties, it 


was clear that what was meant by ‘Policy 


— Indianization’ and ‘Allotment of Shares’ 
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was the allotment of rights shares in ' 


order to effectuate the policy of the Re: 
serve Bank that the Indianization of the 
Company should be achieved by. the re- 
duction of the 
40%, that Coats refused persistently, 
both actively and passively, either to dis- 
invest or to consider the only other al- 
ternative of the issue, of- rights shares, 
and that the impugned decisions were 
taken by the Board of Directors objec- 
tively in the larger interests of the Com- 


left no doubt by their attitude that their | 


non-resident Holding to. 


. capacity he- 
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for, transcending the: exigencies of the 


situation: 


- 68.. It seems to us unquestionable that 
Devagnanam played a key role in the 
negotiations with the ‘Holding Company 
and ultimately master-minded the issue 
of rights shares. He occupied a pivotal 


; position in NITL. having been its Direc- 


tor for over twenty years and a Managing _ 
Director over fifteen’. years, in which 
held an undisputed sway 


! r ot . over the affairs of NIIL.’ The Holding 
pany. According to Shri Nariman, Coats : 


rea] interest lay in their worldwide busi- ' 
ness and thai they wanted to bring the, 


working of NIIL to.a grinding halt with 
-a view to éliminating `an established 
competitor from their business. It is de- 
‘nied by counsel that important facts or 


circumstances were deliberately suppres- | 


sed from the Holding Company 
the letter of offer and the notice of the 
Board’s meeting of May 2 were de- 
liberately posted late on April 27. It is con- 


or that , 


tended that neither by the issue of rights . 


shares nor by the failure to give the right 
of renunciation to the Holding Company 
was any injury caused to its proprietary 


-rights as a-shareholder in NUL. As a re- ` 
sult of the operation of FERA, the direc- . 


tives issued by the Reserve Bank .. there- 
under and because of the fact that _ 
had retained its old ‘Articles after becom- 
ing a public company under Section 43A 
of the Companies Act, the Holding Com- 
pany could neither have participdted in 
the issue of rights shares‘nor could it 
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have ‘renounced the rights shares offered . 


to it in favour of an ` outsider, 


‘not even ; 


in favour of a resident Indian Company ' 


like Madura Coats. It is denied that Sil- 


Director: was otherwise invalid. Counsel 
sums up his argument by saying that the 
Board of Directors of NIHIL had in no 
manner abused its fiduciary position and 


that far from their conduct being bur- | 


densome, harsh and wrongful, it was the 


. Officially 


attitude of Coats which was unfair, un- : 
just and obstructive. Coats. having come’ 


into an equitable jurisdiction with un- 


clean hands, contends Shri Nariman, ‘no. 


relief should be granted to them -assum- 
ing for the sake of argument that Devag- 
nenam-is guilty-of any lapse. The reliefs 
awarded by the Appeal Court, particular- 


i 


ly the removal of Devagnanam from the, 


position of Managing Director, are charac- : 


terised by counsel as wholly uncalled 


a ; . ted to contravene the 
verston was not a disinterested Director . 3 


or. that his appointment as an additional . 


Company. had nominated , only one Direc- 
tor on. the.Board of NIL namely, N. T. 


Sanders, who resided in England and 
hardly ever attended the Board’s -meet- 
ings. Devagnanam was thus a little 


monarch of all that he surveyed in Ketty. 
He had a large personal stake in NIIL’s 
future since he and his group held nearly 
30%: shares in it, the other Indian share- _ 
holders owning a mere 10%. In the 60% 
share capital. owned by the Holding; 
Company, Coats and NEWEY were equal | 
sharers with the result that Coats, 
NEWEY and Devagnanam each held an 
approximately 30% share capital in NIIL. 
This ‘equal holding created tensions and 

rivalries between. Coats and Devagnanam, 
NEWEY preferring to side with the latter 
in’a'‘silent, unspoken manner. ‘Eventually, 
after the filing of the Company Petition, 
Coats bought over NEWEY’s interest in 
NUL sometime in July 1977. 

69. The picture. which Devagnanam 
has drawn of himself as a person deeply- 
committed to Ketty, and as having, built 
up the business with scrupulous regard 
to the observance of -Foreign- Exchange 
Regulations and Indian Laws in contra- 
distinction to Coats who, he alleged, war- 
Foreign Exchange. 
Regulations of our country is not -borne 
out by the correspondence. In- fact, the 
letter which he wrote to Shread of 
Newey-Goodman Ltd. on August’ 1l, 1973. 
(which was filed by ċonsent in the Ap~ 
peal Court) shows that he wanted to dis- 
pose of his shares at a large premium by 
receiving the par value in 
Rupees in India and obtaining the balance 
in foreign currency outside India. Never- 
theless, he ‘stated on oath in, ‘para 13 of 
his rejoinder affidavit that “jt is'not true 
that in selling my shares, I -wanted a part 
of the consideration in foreign exchange.” 
The said letter discloses that over and 


‘above proposing to make a large profit in 


contravention of the -Foreign Exchange 
Regulations and the tax laws of India by 
receiving money outside India, -Devag- 
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nanam proposed to- take away from.Fetty, 
_ its. “select key personnel and technic:ans” 
to Malacca. and to. manufacture competi- 
tively; products which were then -manu- 
factured by Needle’ Industries, U. K.: The 
foot note to the letter to ‘Shread , asked 
him to keep these matters secret from 
Coats till the shares had been sold, and 
till the deed had been done. 


70. There is another aspect of Devag- 
nanam’s conduct.to which ‘reference must 
be made. The statement made by him:in 
‘para 15 of his reply affidavit denying thet 
he was a non-resident is not entirely true 
because at least between August 26, 1974 


and June 9, 1976 he was a non-rẹs:dert, 


within the meaning of Section 2 (p)-()) (a) 
of FERA. By his letter dated August 26, 
1974 to the. Reserve . Bank; he. asked, 
though out of abundant ‘caution, for per- 
mission under Section .29 (4). of FERA. to 
hold his shares in -NIIL: He referred in 
that letter to his contract with. - 
and Taylor under which. he was to be a 
full-time Managing . Director ` of . that 
Company for five years from. August 1, 
1974 to July: 31, 1979 and asked the Re- 
serve Bank to determine his- status. - On 
September 3, 1975 he wrote to the Re- 
serye Bank contending «that he was a 
‘tresident’,- referring this time not to his 
contract ‘with. Newey-Taylor.,but: tc the 
agreement between.. NTL and Newey 
Goodman Lid:; a Company _.about: to :ke 
formed, under which he was to’ ke on 
deputation. with it as an empolyee of 
NITL.. - E ogota © 4 Stok 
71.- Devagnanam’s ‘letter dated August 
11, 1973 to Shread of .Newey-Goodman, 
the: gloss which. he put on -his status asa 
resident in his letters to the Reserve 
Bank dated August 26, 1974 and Septem- 
ber 3, 1975.: and the clever: manner, in 
which he had his status determined as a 
resident, cast: a cloud on. his conduct and 
credibility. And though, as contended by 
Shri Seervai, we do not propose’ to epply 
to Devagnanam’s -;affidavit-evidence tke 
rule of ‘corroboration in material parti- 
culars’ which is generally: applied in. cri- 
minal Iaw:to accomplice’ evidence, we 
shall have to -submit Devagnanam’s con- 
duct to the closet scrutiny and statements 
made by him, from time to time,. to the 
most careful, examination. We .shall have 
to look to..something beyond his own as- 
sertion in order to Repent: his: -clain: ‘or 
contention. 
.- 72. Shri ETN - attacked‘ ‘the con- 
duct of Coats almost as plausibly as Shri 
Seervai- attacked: that .of Devagnanam, 
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though. in. terms of a'saying in-a_ local 
language. we may~.say that ‘a brick is 
softer.than‘a stone’, Coats being the brick. 
Coats, as will presently appear, are not 
to be .outdone by Devazgnanam in the 
matter of.lack:of business ethics. But that 
is no- wonder -because when the dominant 
motivation is to acquire comtrol of a com- 
pany, the sparring groups of shareholders 
try to grab ‘the maximum benefit for 


themselves. If one decides to stay on ina 


compariy, one.must capture its control. If 
one decides to quit, oñe must obtain the 
best price~for one’s ~ holding, under and 
over the table, partly im rupees and 
partly in foreign exchange Then,’ the tax 
laws and the foreign exchenge regulations 
look on helplessly, because law cannot 
operate in a vacuum and it is notorious 
‘that in- such cases evidenca is not easy to 
obtain., : 


73. . Alan Mackrael says in- para- 
graph 20 of his reply affidevit in the Com- 


‘pany Petition that it was made clear to. 


Devagnanam ‘that neither Coats. nor : the 
Needle Industries (U. K.) would ever be 
a‘party to any transaction which was 
illegal under the Indian lew. In a letter 
dated -May. 24, 1976 to Devagnanam, 
A. D. Jackson of NEWEY has this to say: 

“In broad terms the proposition is that 
Alan Mackrael, Martin Heary and myself 
should meet -with you'in: Malacca during 
September to discuss arrangements 
whereby an. Indian gentleman known to 
Coats would purchase both your shares 
and our own share of the NINTH holding 
in-dhe.manner which I autlined to you 


‘on the telephone. In order to provide a 


base -for the calculations, Kingsley is to 
be asked to- obtain. the government. ap- 
proved price but, of:;course,:the. basis of 
our discussions has-been: that the- actual 
payment will be higher than this.” - : 

Tn the. same letter: Jäcksor, after warning 
that. -Coats/Needle Industries. (U. K.) are 
“certainly. not going to re_inquish control 
of Ketty without a major struggle”, pro-. 
ceeds to describe ‘the helpless condition 
of NEWEY, by saying that in the financial, 


- position in -which they found themselves, 


they were “in no state to do. battle with 
this particular. giant”. Leeving aside the 
determination of Coats to . engage in a 
major. struggle with NIIL’s Board of 
Directors, Jackson’s letter leaves no doubt 
that Coats were willing to -be a party to 
the arrangement whereby the: shares of 
Devagnanam and NEWEY would be sold 
to-an ‘Indian gentleman’, .under which 
the-actual payment would be higher than 
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the government approved price ascertain- 


ed by Kingsley, the Secretary of NIL: 
This is doubtful ethics -which justifies 
Shri Nariman’s argument that he who 
comes into equity must come with clean 
hands} if he does not, he cannot ask for 


relief on the ground that the other man’s. 


hands are unclean. The “Notes on fur- 
ther Indianization” made by Devagnanam 
on April 29, 1975, at atime when the 
relations between the parties were not 
under a strain, show that N. T. Sanders 
who was nominated by the Holding Com- 
pany as a Director of NITL was “aware 


of an inquiry from a Mr. Khaitan”. This. 


shows that Devagnanam was not trying 
to dispose of.his shares secretly to Khai- 
tan and Coats were aware of that move. 
74. In para 20 of his reply afficavit, 
Alan Mackrael says that none of the pro- 
posals put forward by the Holding Com- 
pany for achieving Indianization to zom- 
ply with the requirements of FERA 
. would have given the control of NIIL to 
the Holding Company. This is falsified by 
Raeburn’s letter. dated October 25,° 1976 
to Devagnanam,.in which he says that the 


idea of an outside independent party hold-- 


ing 15% of the share capital of NITL was 


raised, but this did not appear to be ac- 


ceptable to Coats since, 

“They want to achieve not only that 
the present Indian 
minority but that they (Coats) hold and 
infuence a substantial block, thereby 
hoping to influence NEWEY to -heir 
views”, 

Thus, there is a wide difference be- 
tween what Coats practised earlier and 
pleaded later. Towards the end of para- 
graph 21, Mackrael asserts that the share- 
holders of the Holding Company, name- 


ly, Coats and NEWEY, were unanirnous, 


in the filing of the Company Petition and 
the prosecution of the proceedings follow- 
ing upon it, which is said to be clear 
from the fact that two powers of attorney 
were attested by the Directors of the 
Holding Company, both of whom were 
Directors of NEWEY also. The fact that 
Coats and NEWEY were not of one mind 
is writ large on the face of these proceed- 
ings and. in. fact, the charge against 
NEWEY is that because of their Far- 
Eastern interests in which Devagnanam 
was a great asset to them, they were sup- 
porting Devagnanam. We may in this con- 
nection draw attention to a letter dated 
June 8, 1977 by Raeburn to Mackrael, 
saving that the insistence of Coats. (‘Glas- 
gow’) to'hold on to the 60% shareholding 
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in NIIL or at least to ensure that 60% 
did not get into the hands of the Indian 
shareholders will involve a long and cost- 
ly legal battle. Raəburn proceeds to say: 
“We, as Neweys, have neither the 
will nor the means to participate in that 
battle, nor do we think it right to do so 
bearing in mind the legal position re- 
garding Indianisation, the provisions in the 
Articles and the fact that substantially 
the modern business of N. I. I. L. has. 
been built up by the efforts of the pre- 
sent Indian shareholders.” 
In paragraph 5 of the aforesaid letter, 
Raeburn clarifies that attitude of NEWEY 
by saying that if Coats were un- 
able to agree to the arrangement sug- 
gested by NEWEY, then NEWEY 
will be compelled to notify to those 
concerned in India that they can 
no longer be parties to the power of at- 
torney granted by the Holding Company 
to Mackrael or to any other proceedings 
in the Indian Courts. In spite of this let- 
ter of Raeburn (dated June 8, 1977), 
Mackrael had the temerity in ms reply 
afidavit dated July 81977, to say that 
Coats and NEWEY were unanimous in 
the prosecution of the proceedings con- 
consequent upon the filing of the 
Company Petition. There was no agree- 
ment between Coats and NEWEY either 
iri regard to Indianisation of NIL or in 
regard to the lega. proceedings instituted - 
to challenge the issue of rights shares. 
75. There are rany other contradic- 
tions on: material points between the 
actual state of affairs and what Coats re- 
presented them to be, but we consider it 
unnecessary to cover the whole of that 
field. We will refer to one of these only, 
in order to show how difficult it is to 
choose between Coats and Devagnanam. 
In paragraph 19 of the Company Petition, 
which is sworn by Mackrael, it is stated 
that Devagnanam was in U. K. sometime 
towards the end of March 1977 and that 
he held several discussions with the re- 
presentatives of the Holding Company. 
In paragraph 40 of his reply affidavit, 
Mackrael says that as to the contents of 
paragraph 19 of the Company petition, 
he himself was not present at such meet- 
ing, since it was a meeting between 
Devagnanam and the officials of NEWEY 
for the purpose of discussing matters 
concerning NEWEY’s Far-Eastern inte- 
rests, The.verification clause of Mack- 
rael’s affidavit in support of the Company 
Petition shows that the. contents of - 
paragraph 19 are based on ‘information 
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which he believed to be true. A clearer 
contradiction between the parent petiticn 
and the reply affidavit is difficult to im- 
agine. It would appear that it was 
until quite late that Ccats realised that 
they had to plead all ignorance of tke 
discussions which were held in U. K. to- 
wards the end of March 1977 between 
Devagnanam and the representativos of 
- the Holding Company. 


76. We will now shift our attention to 
another scene in order to show how ur- 
ethical the Coats are. Coats’ subsidiary 
called the Central Agency Ltd., 
were sole-selling agents of NIIL’s pro- 
ducts in various markets in the world, 
ceased to be so after NIIL put an end to 
the agreement with them. The Central 
Agency never applied during the time 
that they were sole-selling agents of 
NIIL’s products, for registration of the 
Indian Company’s Trade Marks as a pro- 
tective measure. The learned Trial Judge, 
Ramaprasada Rao, Acting C. J., delivered 
the judgment in the Company’s Petiticn 
on May 17, 1978. Immediately thereafter, 
Application No. 34991 of 1978 was filed 
by the Japanese Trade Marks Agents of 
Needle Industries, U. K., for registraticn 
of the Trade Marks ‘Pony’ and ‘Rathna’, 
which were the registered Indian Trade 
Marks of NIIL. That applicaticn was 
made under the authority of a power of 
Attorney signed by Alan Mackrael. In 
June 1978, Application No. 102987 was 
filed in Thailand on behalf of the Needle 
Industries, U. K. as owners of the Trade 
Mark ‘Pony’ which is clear from the 
Trade Mark. Attorney’s letter dated Janu- 
ary 22, 1979. In October 1978, Coats 
Patons, Hong Kong, got the Indian Com- 
pany’s Trade Mark ‘Pony’ registered. In 
November 1978, the Trade Mark Agents 
and Solicitors of NHL ir Hong Kong had 
to give a notice to Coats Patons, Hong 
Kong, that the latter had registered the 
‘Pony’ Trade Mark in Hong Kong with 
the full knowledge that NITL was the 
legal owner of that Trade Mark and 
threatening legal action. As a result of 
that notice, the Indian Company’s Trade 
Mark ‘Pony’ which was registered by 
Coats Patons in Hong Kong as their own 
Trade Mark, was assigned to the Indien 
Company on December 21, 1978 for a 
nominal sum of 10 dollars. Items 7 ard 
8 of the minutes dated March 28, 1979 
of the meeting of the interim Board of 
Directors of NIIL refer to the registration 
in Hong Kong by Coats Patons of the 
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Indian. Trade Mark of NIIL and subse- 
quent assignment thereof to NIIL when 
legal action was threatened. Harry Brid- 
ges,.who was appointed as a temporray 
Managing Director by the High Court, has 
stated in his counter affidavit dated 
March 27, 1980 that the application ` for 
registration of the ‘Pony’ Trade Mark 
was made in Hong Kong and other places 
in ‘order to protect that Trade Mark 
from its improper use by other traders. 
This is a lame explanation of an act of 
near piracy. Were this explanation true, 
the application for registration of the 
Trade Mark would have mentioned that 
it was being filed on behalf of NITL, and 
that ‘Pony’ was in fact the Trade Mark 
of NIIL. It is quite amazing that anyone 
should claim that the regiscration of the 
Trade Mark was being sought as a pro- 
tective measure when a battle royal was 
raging between the Holding Company 
and NIIL and after the Trial Court had 
delivered its judgment. We-may mention 
that by a letter dated June 15, 1977 Mac. 


. krael had informed Devagnanam that he 


was. removed from the Board of Directors 
of the Holding Company and M. D. P, 
Whiteford was appointed in the vacancy. 
The fact that Needle Industries, U. K. 
had surreptitiously made an application 
for the registration of NIIL's Trade Mark 
‘Pony’ came to light fortuitously in Janu- 
ary 1979 when NIIL applied for the re- 
gistration of the ‘Pony’ Trade Mark in 
Thailand and Japan. NIIL’s Trade Mark . 
Agents there found, on inspection of the 
registers, that certain applications made 
by Needle Industries, U. K., claiming the 


-same mark as their own were pending 
consideration. 
77. The decision, in appeal, of the 


High Court appointing Harry Bridges as 
a Managing Director for 4 months was 
pronounced. on October 26, 1978. As a 
Managing Director appointed by the 
Court, Bridges called a Board meeting of 
other members of the Board appointed 
by the Appellate Court, for November 2, 
1978. Bridges took away many files, docu- 
ments and statements from ithe NIIL’s 
factory at Ketty on October 28, 1978, his 
explanation being that he wanted to carry 
these documents to Madras where the 
Board meeting was to be held. A little 
before Bridges left Ketty for Madras, he 
was informed that this Court had passed 
an interim order on November 1, 1978. 
Consequently. the meeting of the 2nd 
November did not take place, Bridges 
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says that when it became clear thai- He 
was no longer required to act 
Managing Director of NIL, he teok the 
earliest opportunity of returning the 
cocuments which he had. taken from the 
office of the factory at Ketty. 
78.'-It is understandable that Bridges 
. wanted to take with him certain docu- 
ments to help him perform his functions 
a Managing Director in the meeting of 
ier her 2, 1978. But it-is surprising 
that. in ‘addition to the documents which 
Bridges returned on November 8, he had 
taken with him several other documents 
which he returned when pressed to do 
so. He took away with him (1) Design 
drawing (2) Statistical Returns (3) the 
Master Budget Summary, 1978 (4) Cash 
ferecast for 1978-79 (5) Detailed Project 
Report with cash flow forecast (6) Details 
of Project Investment (7) Note on acti- 
vity up to October 1978 and one or two 
ether documents. These were eventually 
returned by the Holding Company’s Ad- 
vocate. Shri Raghavan. When NUL wrote 
cn November. 21, 1978 to Shri Raghavan 
asking him: to call upon Bridges to con- 
firm that he had not retained copies of 
any of the documents which he had re- 
moved from Ketty, Bridges replied by 
his Jetter dated November 29, 1978 that 
he had taken copies of such documents 
which he considered relevant and that 
he proposed to retain such copies since 
“as director of the Company, I am entitl- 
ed to peruse and take copies of what- 
ever records I choose.” This is a wee bit 
high and mighty. The Design drawing is 
not the drawing of a bungalow {with a 
swimming pool) which was being 
for Devagnanam but it is a ‘Ring spring 
fastener tool design The other docu- 
menis which Bridges had taken away 
and of which he got copies made in as- 
sertion of his Directorial right, contain 
important matters like details of produc- 
tion, sales and exports of . NIIL’s pro- 
ducts, orders. outstanding and sales, the 
proposed additional turnover and the 


working’ capital requirements, ete The - 


fact of Harry Bridge’s taking away these 
documents and- making copies thereof for 
his own use leaves not the slightest doubt 
thet the motivation of Coats at all times 
was te advance their own world interests 
at the expense of NHL. In the back- 
ground of such conduct, it becomes diffi- 
eult to appreciate the Holding Compeny’s 
contention, so strongly pressed upon . us, 
that Coats, NEWEY and Devagnanam be- 
ing in the position of partners, the grea- 
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test good faith and probity were expect- 
ed to be displayed by them. The conten- 
tion, as bald proposition of law is sound. 
The snag is: who-should harp upon it? 
Not Devagnanam, we agree. But, not 
Coats either, we think. | 

79. We have said, while discussing the 
conduct of Devagnanam, that it would 
be difficult to accept his word unless 
there is support forthcoming to it from 
other circumstanees.on the record. We 
feel the same about Coats. It would be 
equally unsafe te accept their word un- 
less it finds support from the other facts 
and circumstances on the record of the 
case. It is true that in saying this, we 
have partly taken .into account facts 
which came into existence after the Com- © 
pany Petition was filed. But those facts 
do not reflect a new trend. or a new 
thinking on the part of Coats, generated 
by success in the litigation. Finding that 
they had. succeeded in: the High Court, 
Coats took courage to pursue relentlessly 
their old attitude with the added vigour 
which: success brings. : 

86. On -the question of oppression, 
there is a large mass of correspondence 
ane other documentary. evidence on the 
record before us. ‘We shall have to con- 
centrate on the essentials by separating 
the chaff from the grain. In the earlier 
part of this judgment we have already 
referred to the course of events gene- 
rally. which culminated in the meetings 
of. NIIL’s Board of Directors, held on 
April 6 and May 2, 1977. We propose now 
to refer. to these events selectively. 

- 81.. FERA having come into force on 
January-1, 1974, D. P. Kingsley, ‘the 
Secretary-Director of NIIL, applied on 
September 3, 1974 to the Reserve Bank 
for the necessary. permission under Sec- 
tion 29 (2) of that Act. The Reserve Bank 
intimated to NIIL by its letter dated 


November 5, 1975 that permission would 


be accorded to NIIL under Section 29 (2) . 
(a) read with Section 29 (2) (c) of FERA 
te carry on its activities in India subject 
to the-conditions enumerated in para- 
graph 2 of the letter. One of the. condi- 
tions, mentioned in the aforesaid para- 
graph was that the non-resident interest 
in the~equity capital must be reduced to 
a level not exceeding 40%, within a 
pericd of one year from the date of 
receipt of the letter... The Reserve Bank 
asked NHL to submit a scheme within a 
period of three months, showing how it 
proposed to achieve the required reduc- 
tion in the non-resident interest: . 
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“(a) whether by disinvestment by non- 
resident .shareholders; or (b) whether by 
issue of additional equity 
Indian residents to the extent necessary 
to finance any scheme of expansion/ 
diversification; or (c) by both.” 

Kingsley wrote a letter to Mackrael on 
November 19, 
a copy of the letter of the Reserve Benk 
dated November 5. On February 4, 1976 
Kingseley wrote to the Reserve Benk 
that NIIL was prepared to agree to re- 
duce the non-resident interest in che 
equity capital to a level not exceed.ng 
40% and that the Company was propas- 
ing to bring this about by disinvestment 
though, depending upon future develəp- 
ments, the Company reserved its right to 
reduce the non-resident interest by issue 
of additional equity capital to Indéan 
shareholders. “Kingsley requested he 
Bank to extend the stipulated time of 
one year in.case NIHIL was not able to 
comply with the Bank’s directive by 
reason of circumstances beyond its con- 
trol. A copy of this letter dated Febru- 
ary 4, 1976 was sent by Kingsley to 
Whitehouse, the Secretary of the Holding 
Company. It is significant that there was 
no response as such to this communia- 
ticn, from the Holding Company. On May 
11. 1976 the Reserve Bank of India ent 
a letter to NIIL granting permission to 
it under FERA to carry on its busiress 
on certain cenditions, one of them being 
that the non-resident interest in the 
equity capital had to be reduced to a level 
not exceeding 40% within a period of one 
year from the date of receipt of the 
letter. The Reserve Bank stated in the 
aforesaid letter that until such time as 
the non-resident interest was not reduc- 
ed to 40% the manufacturing activity of 
the Company shall not exceed such capa- 
city as was validly approved or recognis- 
ed by the appropriate authority on 
December 31, 1973 and that the Company 
shall not expand its manufacturing ac- 
tivities beyond the level so approved or 
recognised. It is clear from this lexter 
that all developmental activities of NIIL 
Stood frozen as of the date December 31, 
1973. until the non-resident interest was 
reduced to 40%. The Reserve Bank stated 
further in the letter that NIIL should 
submit quarterly reports to it indicating 
the progress made in implementing the 
reduction of the non-resident interest and 
that the transfer of shares from non- 
residents to Indian residents would be re- 
quired to be confirmed by the Reserve 
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Bank under Section 19 (5) of FERA. The 
letter of the- Reserve Bank was received 
by NIEL on May 17, 1976. whieh meant 
that the reduction of the non-resident 
interest had to be achieved by May 17, 
1977. : 


82. It shall have been seen that by 
the time the permission was granted by 
the Reserve Bank to NIL in May 1976, 


'FERA had been in force for a period of 


about 2%; years. A period of one year 
and eight months had gone by since the 
filing by NIL of the application for dilu- 
tion of the non-resident interest. Over 
and above that, the Reserve Bank had 
granted a- long period of one year for 
bringing about the dilution of the non- 
resident interest. It is true that public 
authorities are not generally averse, in 
the proper exercise of their discretion. to 
extending the time limit fixed by them, 
as and when necessary. But an elementary 
sense of business prudence would dictate 
that the time schedule fixed by the 
Reserve Bank had to be complied with. 
The firm tone of the Reserve Bank’s 
letter conveyed that it wculd not be 
easy to obtain an extension of time for 
complying with its directive, while the 
stringent conditions imposed by it, parti- 
cularly in-regard to future developmental 


activities, dictated an early compliance 
with the directive. 
83. Kingsley sent a letter to the 


Reserve Bank on May 18, 1976, confirm- 
ing the acceptance of the. various condi- 
tions under which permission was grant- 
ed to NHL to carry’ on its business. 
Kingsley pointed out- a difficulty in im- 
plementing one of the conditions regard- 
ing the sale of petroleum products, but 
the Reserve Bank by its letter dated 
May 29, 1976 informed him that after a 
careful consideration of the request, the 
Bank regretted its inability to enhance 
the ceiling on the turnover from the Com- 
pany’s trading activity, as stipulated in 
the letter dated May 11, 1976. i 

34. In the meeting of the Board held 
on. October 1, 1976, Devagnanam’s ap- 
pointment as Managing Director was re- 
newed for a further period of five years. 
Raeburn, Chairman of NEWEY who was 
looking after the affairs of the Holding 
Company, wrote to Devagnanam on Octo- 
ber 4, 1976, complaining that it was neces- 
sary that the Holding Company should 
be kept informed in ample time of the 
Board’s meetings on important organisa~ 
tional matters, 
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85. Raeburn and Mackrael came to 
India to discuss the question of dilution 
of the non-resident holding in NIIL. A 
meeting was held at Ketty on Octcber 20 
and 21, 1976 in which the U. K. share- 
holders were repersented by Mackrael 
and Raeburn and the Indian shareholders 
by Devagnanam and Kingsley. Silverston 
_ took part in the meeting as an adviser to 
the Indian shareholders. Martin Henry, 
the Managing Director of Madura Coats 
which is an Indian company in which the 
Needle Industries (U. K.) and Coats have 
substantial interest, attended the meeting 
and took part in the discussions. A note 
of the discussions which took plaze at 
Ketty on October 20 and 21 was prepared 
by Raeburn and forwarded along with a 
letter dated November 10, 1976 to Deva- 
gnanam, with copies to Mackrael. Newey, 


Jackson and Whitehouse. Paragraph 2 of 


this note, which is important, says: 


“It was agreed that Indianization should 
be brought about by May, 1977, as re- 
quested by Government, so as to achieve 
a 40% U. K. and 60% Indian shar2hold- 
ing.” 

The main features of the discussions 
which took place in the Ketty meeting 
are these: 


(1) Mackrael and Martin Henry sug- 
gested acceptability of Madura Coats as 
holding part of the 60% of the equity to 
be held by Indian shareholders. The 
latter “saw no reason to give up the 
right which the Indianization legisiation, 
combined with the Company’s Articles, 
conferred upon them and, therefore, they 
insisted on taking up the whole of their 
entitlement to 60% of the equity”. 
Silverston who was an Englishman by 
nationality and a Solicitor by profession 
in India and was acting as an Adviser to 
the Indian shareholders in 
meeting plainly and rightly pointed out 
that Government’s approval of a holding 
by Madura Coats of 15% of NIIL shares 
would be unlikely, because by that 
method Coats would indirectly and effec- 
tively with NEWEY hold over 40%. ap- 
proximately 46%, share in NIIL. It is 
apparent that this would have been a 
clear violation of FERA. 


(2) To allay the concern of U. K. share- 
holders when they became in minority 


by the Indian shareholders coming to 
hold 60%, some safeguards were sug- 
gested which, amongst others, were; (i) 


the Articles of the Company cold be 
altered only by a special resolution which 
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requires a 75% majority of the members 
voting in person or by proxy. Thus, either 
group of the shareholders could prevent 
the sale of shares to any one rot ap- 
proved; (ii) the Board could be recon- 
structed as mentioned in para 4.3 of the 
note to give U. K. shareholders sufficient 
safeguards and kand in the management 
of the Indian Company. 


(3) The preferred method of transferr- 
ing 20% of the equity to Indian ‘share- 
holders was thought to be by 
sale by U. K. members of the appropriate 
number of shares at the price to be deter- 
mined by the Government and the advice 
to be taken from Price Waterhouse in 
this regard. As an alternative it was 
suggested that a rights issue, with the 
Indian shareholders taking up the U. K. 
Members’ rights would also be consider- 
ed, provided it was demonstrated by 
Ketty that there was a viable develop- 
ment plan requiring funds that the ex- 
pected NIIL cash flow could not meet. 
The value of the U. K. equity interest 
thus transferred was not to be less 
favourable than ky a direct sale of shares. 


(4) Approval was given in principle to 
the renewal of contract of Devagnanam 
as Managing Director of NIIL. Devag- 
nanam agreed tc devote adequate time 
to the affairs of Ketty and was authoris- 
ed to continue tc supervise the NEWEY 
affairs in Hong Kong and Malacca. 


86. At the resumed discussion on 
October 21, 1976, both sides stuck to their 
stand. Devagnanam was insistent that he 
will “not accept on behalf of the Indian 
shareholders anything less than the full 
entitlement of 60% of the shares”, while 
Mackrael, equally insistent, “could not 
accept on behalf of NI/Coats that the full 
60% be held by the present Indian share- 
holders, even with the safeguards and as- 
surances discussed- previously”. 


&7. The Ketty meeting thus ended in 


a stalemate, both sides insisting on- 
what they considered to be their right 
and entitlement. Raeburn attempted to 


play the role of a mediator but failed. In 
this situation, the parties decided to give 
further consideration to the matter and 


` to adhere to the following time-table: 


"Mid-December 


TAD (Devagnenam) to submit to the 
U. K. shareholders both the decision 
reached by the Indian sharesholders as 
regards the 60% and the case. if any, for 
a Right Issue. 
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U. K. shareholders to decide on their 
reaction to the Indian shareholders deG- 
; sion.” F 


88. Silverston conveyed to Kingsley 
his regret that the Ketty meeting coud 
produce no outcome because of the a- 
titude of Coats who wanted to put pre- 
sure on the Directors of NIIL by giving 
15% of the shareholding to Madura Costs 
and thereby avoiding the provisions f 
FERA. This reaction of Silverston finds 
support in the reaction of Raeburn him- 
self, which he described in his lettar 
dated October 23, 1976 to Devagnanam. 
Raeburn says in that letter that he had 
learnt from Martin Henry that Costs 
were keen to introduce Prym technology 
* in India in their Madura Coats factory. 
It may be metioned that the Prym techno- 
logy when introduced in Madura Costs 
would have created a direct competitien 
between it and NIIL. It would also appear 
from Devagnanam's letter of October £1, 
1976 to Jackson that Coats were inteni- 
ing to start an Engineering Division at 
Bangalore for. the manufacture of Dyna- 
east and Prym products with an invest- 
ment of the tune of Rs. 300,00,000 (Rupees 
three crores). Compared with that the 
interest of Coats in NIIL was just -about 


Rs. 10 lakhs, even if the shares of NEL. 


were to be valued at Rs. 190/- per share. 

89. Devagnanam wrote a letter dat2d 
December 11, 1976 to Raeburn, informiag 
him that they had just closed the Board’s 
meeting in which the principal subject of 
discussion was ‘“Indianization”. Devag- 
nanam expressed resentment of himself 
and his colleagues that after they had 
faithfully served the Holding Compamy 
for almost the whole of their working 
lives, the Holding Company should >be 
unwilling to accept them as partners. es- 
pecially when they were legally entitlad 
to be so considered. Devagnanam made it 
clear in this letter that any attempt by 
Coats to_retain an indirect control in the 
management of NITL will not be accept- 
able to the Indian shareholders. 

90. Then comes the important  lettar 
of December 14, 1976, which was written 
by Devagnanam to Raeburn. Devagnanam 
informed Raeburn by that letter that he 
, had further discussions with his collea- 
gues and was able to persuade them io 


agree to a kind of Package deal. The 
terms of the deal so suggested were: 
“(1) Indianization should take plaze 


with the existing Indian shareholders az- 
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quiring 60% of the stock; (2) Mackrael 
and Raeburn should be taken on NIIL’s 
Board as Directors, but in no 2vent Martin 
Henry who was connected with Madura 
Coats which had a powerful plan of deve- 
lopment of Prym technology; (3) the 
Indian shareholders were prepared to take 
B. T. Lee, a senior executive of Needle 
Industries/Coats, Studley, as a permanent 
wholetime Director of NIIL to be put 
specifically in charge of exports”. 

Some other suggestions were made by 
Devagnanam to show the bona fides of 
the Indian shareholders and to alleviate 


the apprehensions in the minds of the 
U. K. shareholders. Devagnenam asked 
Raeburn to convey his reactions in the 


matter. This letter has been gravely com- 
mented upon by the Holding Company 
on the ground that it did not contem- 
plate the issue of rights shares. We are 
unable to see the validity cf this criti- 
cism. There is not the slightest doubt 
that the Indian shareholders were insist- 
ing all along that they shoulc become the 


cwners of 60% of the equity capital of 


NIL. A simple method of bringing this 
about was the transfer by the Holding 
Company of 20% of its shareholding to 
the existing Indian shareholcers. It was 
oniy when this plain methoa of bringing 
about reduction in the equity holding 
failed and the deadline-fixed by the Re- 
serve Bank was drawing nearer, that the 
Board of NIHIL decided upon the issue of 
rights shares. which was the only other 
alternative that could be con2eived of for 
reducing the non-resident irterest. The 
issuance of rights shares, after all, was 
not like a bolt from the blae. In any 
event, it was mentioned in the Ketty 
meeting. 

91. On December 20, 1976 Silverston 
wrote a letter to Raeburn saying that he 
would be proceeding to U. K. early in 
January in connection with his personal 
matters and that he woulc then visit 
Raeburn also. Silverston stated candidly 
in the letter that the situation which was 


developing between the U. K. and the 
Indian shareholders, if allowed to con- 
tinue, could do much damage to the 


British interests and “as one who is still 
concerned with the interests of British 
industry, I feel I cannot sit by and allow 
matters to deteriorate to their detriment, 
without making some attempt _ towards 
bringing the issues between the parties 
to a fair conclusion.” Raeburn wrote to 
Kingsley on January 14, 197% stating that 
he had a.discussion with Silverston a 
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couple of days back. during which Silver- 
ston had stated clearly the legal position 
and given his advice upon it. In the last 
paragraph of this letter, Raeburn said: 
“We have now put our views quite 
clearly to Mr. Mackrael 
' awaiting the reaction of Needle Industries 
and Coats. Therefore, I am hoping, but I 
„cannot be sure of this, to be able to let 
you know fairly soon what the formal 
decision of the U. K. shareholders is.”’: 
It needs to be emphasised, especially 
since its importance was not fully ap- 
preciated by the Appellate Bench of the 
High Court. that the Indian -point :of 
view was communicated with the greatest 
clarity to Raeburn in’ Devagnanam’s 
Jetter dated December 14, 1976, which 
was within the time schedule which was 
agreed to be adhered to in the Ketty 
meeting.. The views of the U. K. share- 
holders were most certainly not communi- 
cated to the Indian shareholders by the 
middle of January 1977 as was clearly 
agreed upon in the Ketty meeting. ‘In 
fact, they were- never communicated. ` 


$2,. On January 20, 1977, the Reserve 
Bank sent a reminder to NIIL. After re- 
ferring to the letter of May 11. 1976, the 
Reserve Bank asked NIIL to submit | at 
an early date the progress report regard- 
ing dilution of the non-resident interest. 
In reply, a letter dated February 21, 1977 
was sent by NIIL to the Bank, stating: 


“We confirm that we are following up 
the matter regarding dilution of non- 
resident interest and we. confirm our 
commitment to achieve the desired 
Indianization. by the stipulated date, ie. 
17th May, 1977.” 


It is very important to note that a copy 
of this letter was forwarded both to White- 
house and Sanders.’ They must at least 
be assumed to know that not only was 
ee to be achieved by May 17, 
but that NIJL had committed itself 
a ‘do so by that date. oa 


93. It is contended by Shri Seervai 
that the negotiations with Coats had lin 
fact not come to an end and that Coats 
were never told that the’ compromise 
. talks will be regarded as having. failed. 
It. is urged that Coats were all . along 
labouring under the impression, and 
rightly, that the compromise - proposals 
which were discussed with Raeburn in 
the meeting of March 29-31, 1977 in U. “K. 
would be placed by Devagnanam before 
the Indian shareholders, and the U. K, 
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shareholders apprised whether or not the 
proposals, were acceptable. 

94. - Shri Seervai relies strongly on a 
letter dated March 9, 1977 written by 
Raeburn to Devagnanam. After saying 
that on the Friday preceding the 9th 
March, he had discussions with Mackrael 
and three high- ranking personnel of 
Coats, . Raeburn says in that letter that 
Coats had refused to agree that the Indian. 
shareholders should acquire a 60% share- 
holding in NIIL, that this had created-a 
new sitaution and that he was appending 
ta the letter an outline of what he be- 
lieved, but could not be sure, would be 
agreeable to Ccats/Needie Industries. 
Raeburn stated further in that letter: 


“I know that all this wil] be difficult 
for you and your fellow Indian share- 
holders, but I urge you to.support this 
view and get their acceptance. and to 
come here to be able to negotiate. If these 
or similar principles can be agreed during. 
your visit, I have no doubt that the 
detailed method can be quickly arranged.” 
Raeburn stated that the proposal annex- 
ed to the letter had not been agreed with 
Coats but, he, on. his own part, believed: 
that Coats could be. persuaded to agree 
to it. Stated briefiv, the proposal annex- 
ed by Raeburn to his letter aforesaid in- 
volved (i) ithe- existing Indian share- 
holders holding 49% of the shares, (ii) 
new Indian ‘independent institutional 
shareholders holding 11% ‘of the shares. 
and (iii) the existing U. K. shareholders, 
either directly or indirectly, holding 40% 
of the shares. The proposed Board of 
Directors was to consist of representa- 
tives of the shareholders appointed by 
them thus: — : i 

“Existing Indian shareholders. 3, New 
independent Indian snareholders 1, exist- 
mg U. K. shareholders 2, and.an indepen- 
all 


dent Indian Chairman acceptable to 
parties.” 
95. It is contended by Shri Seervai 


that these proposals are crucial for more 
than one reason since, in the first place, 
the proposal to increase the holding of 
the existing Indian shareholders to 49% 
to new Indian in- 
dependent institutional shareholders was 
inconsistent with the charge that Coats 
wanted to retain control over WNIIL,- 
directly or indirectly. The second reason 
why. it is said that the proposal is cru- 
cial is that Raeburn’s letter of March 9 
must have been received by Devagnanam 
before March 14 since it was replied to _ 
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on the 14th. Therefore, contends Shri 
Seervai, the negotiations between the 
parties were still not at an end. Counsel 
; says that it was open to Devagnanam to 
refuse to negotiate on the terms suggest- 
ed and insist that the Indian shareholders 
must have 60% of the shares. Instead of 
conveying his reactions to the proposal 
Devagnanam, it is contended, went to the 
United Kingdom to discuss the question. 
The minutes of discussions which took 
place in U. K. Mackrael and Sanders not 
taking any part. therein, show that 
NEWEY continued to plead that - the 
Indian shareholders and Coats should 
consider the compromise formula and 
that Devagnanam undertook to put to the 
Indian shareholders further proposals for 
- compromise and to consider what other 
proposals or safeguards they might sug- 
gest. Reliance is also placed by counsel 
on a letter which Devagnanam wrote to 
Raeburn on April 5, in support of the 
submission that the negotiations were 
still not at an end. The last but dne para- 
graph of that letter reads thus: 


“As undertaken. I shall place the com- 


promise formula, very kindly suggested by 
you, before my colleagues later today. 
We shall discuss it fully at -the Board 
meeting tomorrow and I shall communi- 
cate the outcome to you shortly there- 
after.” 


96. We are unable to agree that the 
proposal annexed to Raeburn’s letter of 
March 9, 1977 was either a proposal by or 
on behalf ‘of Coats or one made with their 
knowledge and approval. Were it so, it is 
difficult to understand how Raeburn 
could write to Mackrael on June 8, 1977 
that Coats. were still insistent on the en- 
tire 20% of the excess equity holding not 
going to the existing Indian share- 
holders. There is also no explanation as 
to why. if the proposal annexed to Rae- 
burn’s letter of March 9 was a- proposal 
by or on behalf of Coats, Raeburn said 
at. the U. K. meeting of March 29-31, 
1977 that it was better to ‘let Coats de- 
clare their hand’. It is indeed impossible 
to understand why Coats, on their own 
part, did not at any time communicate 
any compromise proposal of theirs to the 
Indian shareholders directly. They, now 
i seem to take shelter behind the proposal 
made by Raeburn in his letter of March 9 
adopting it as their own. Even in the 
letter which Crawford Bayley & Co., 
wrote on June 21, 1977 on behalf of San- 


ders to the Reserve Bank of India, no 
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reference was at all made tc any pro- 
posal by or on behalf of Coats to the 
Indian shareholders. The vague statement ` 
made in that letter is that ‘certain pro- 
posals’ were being considerec and would 
be submitted ‘shortly’ befor2 the auth- 
orities. No such proposals were ever 
made by the Solicitors or thzir client to 
anyone. 


97. These letters and everts leave no 
doubt in our mind ‘that the negotiations 
between the parties were at an end and 
that there were no concrete proposals by 
‘remained 
outstanding, to be discussed by the Indian 


-shareholders. To repeat, Devegnanam de- 


clared his hand in his letter of Decem- 
ber 14, 1976 by reiterating beyond the 
manner of, doubt, that nothing less than 
60% share in the equity capital of NIL 
would be acceptable to the Indian share- 
holders. Coats never replied to that letter 
nor indeed did they convey their reaction 
to it in any other form or menner at any 
time. In fact, it would be more true to 
say that Coats themselves <reated the 
matter as at an end since, they were 
wholly opposed to the stand of the Indian 
shareholders that they must have 60% 
share in the equity capital of NITL. What 
happened in the meeting of April 6, 1977 
has to be approached in the light of the 
finding that the negotiations between the 
parties had fallen through, that Coats 
had refused to declare their hand and 
that all that could be inferred from their 
attitude with a fair amount of certainty 
was that they were unwilling to disinvest. 
. 98. On March 18, 1977 NIIL’s Secre- 
tary gave a notice of the Board meeting 
for April 6, 1977. The notice was ad- 
mittedly received by Sanders in U. K., 
well in time but he did not attend the 
meeting. The explanation for>-his failure 
to attend the meeting is said to be that 
the item on the agenda of the meeting, 
‘Policy — Indianisation’ was vague and 
did not’ convey that any matter of im- 
portance was going to be discussed in the 
meeting, like for example, the issue of 
rights shares. We find it quite difficult to 
accept this explanation. Just as a notice 
to quit in landlord-tenant matters cannot 
be allowed to split, on a straw, notices 
of Board meetings of companies have to 
be canstrued reasonably, by considering 
what they. mean to those tc whom they 
are given. To a stranger, ‘Policy — In- 
dianisation’ may not convey much but te 
Sanders and the U. Ki shareholders it 
would speak volumes. By the time that 
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Sanders received the notice, the warring 
camps were clearly drawn on two sides 
of the battle-line, the Indian group in- 
sisting that they will have nothing less 
than a 60% share in the equity capital 
of NIIL and the U. K. shareholders in- 
sisting with equal determination that 
they will not allow the existing Indian 
shareholders to have anything more than 
49%. In pursuance ofa resolution passed 
by the Board, a letter had already been 
written to the Reserve Bank confirming 
the commitment of NIIL to achieve the 
required Indianisation by May 17, 1977. 
A copy of NIIL’s letter to the Reserve 
Bank was sent to Sanders and White- 
house. In view of the fact that to the 
common knowledge of the two sides there 
were only two methods by which the de- 
sired Indianisation could be achieved, 
namely. either disinvestment by the 
Holding Company in favour of the exist- 
ing Indian shareholders or rights issue, 
the particular item on the agende should 
have left no doubt in the mind of the 
U. K. shareholders as to what th2 Board 
was likely to discuss and decide in the 
meeting of the 6th. Disinvestmert stood 
ruled out of consideration, a faes which 
was within the special knowledge of the 
Holding Company, since whether to dis- 
invest or not was a matter of their voli- 
tion. 


99. After the despatch of the notice 
dated March 18, 1977 two important 
events happened. Firstly, Devagnanarn 
went to Birmingham. where discussions 
were held from March 29-31, 1977 in 
which Indianisation of NITL was discus- 
sed, as shown by the minutes cf that 
discussion. NEWEY were willing to ac- 
cept Indianisation, by the existing Indian 
shareholders acquiring a 60% interest in 
the share capital of NITL while “COATS 
were adamantly opposed” to that view. 
It is surprising that during the time that 
Devagnanam wasin Birmingham, Sanders 
did not meet him to seek an explanation 
of what the particular item on the agenda 
of the meeting of April 6 meant. Sanders 
had received the notice of March 18 be- 
fore the Birmingham discussions took 
place, and significantly. he has made no 
affidavit at all on the question as to why 
he did not meet Devagnanam in Birmin- 
gham, or why he did not attend the meet- 
ing of April 6 or what the particular item 
on the agenda meant to him. 

1900. The second important event 
which happened after the notice of March 


N. I. I Ltd. v. N. L N. L H. Ltd. 


A.L. R. 


18 was issued was that on April 4, 1977 
NIIL received a letter dated March 30, 
1977 from the Reserve Bank. The letter 
which was in the nature of a stern re- 
minder left no option to NIIL’s Board * 
except to honour the commitment which 
it had made to the Reserve Bank. By the 
letter the Reserve Bank warned WNIIL: 


“Please note that if you fail to comply 
with our directive regarding dilution of 
foreign equity within the stipulated 
period, we shall be constrained to view 
the matter seriously.” 


101. We do not see any substance in 
the contention of the Holding Company 
that despite the commitment which NIIL 
had made to the Reserve Bank, the long 
time which had elapsed in the mean- 
while and the virtual freezing of its 
developmental activities as of December 
31, 1973, NIIL shculd have asked for an 
extension of time from the Reserve Bank. 
In the first place, it could not be assum- 
ed or predicated that the Bank would 
grant extension; and secondly, it was not 
in the interest of NIIL to ask for such an 
extension. i 
. 102. The Board meeting was held as 
scheduled on April 6, 1977. The minutes 
of the meeting show that two directors, 
Sanders and M. S. P. Rajes, asked for 
leave of absence which was granted to 
them, Sanders. as representing the U. K. 
shareholders on NIIL’s Board, did not 
make a request for the adjournment of 
the meeting on the ground that negotia- 
tions for a compromise had not yet come 
to an end or that the Indian shareholders 
had not yet conveyed their response to 
the “Coats compromise formula’. Nor 
did he communicate to the Board his 
views on ‘Policy — Indianisation’. what- 
ever it may have meant to him. Seven 
Directors were present in the meeting, 
with Devagnanam in the chair at the 
coramencement of the meeting, C. Dorai- 
swamy, a Solicitor by profession and ad- 
mittedly an independent Director, was 
amongst the seven. In order to complete 
the quorum of two “independent” direc- 
tors, other directors being interested in 
the issue of rights shares, Silverston was 
appointed to the Board as an Additional 
Director under Article 97 of NHL’s Arti- 
cles of Association. Silverston then chair- 
ed the meeting. which resolved that the 
issued capital of the Company be increas- 
ed to Rs. 48,00,000/- by the issue of 16,000 
equity shares of Rs. 100/- each to be 
offered as rights shares to the existing 
shareholders in proportion to the shares 
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held by them. The offer was decided to 
be made by a notice specifying the number 


of share which each | shareholder 
was entitled to and in case 
the offer was ‘not accepted with- 
in 16 days from the date of 


the offer, it was to be deemed to have 
been declined by the shareholder cn- 
cerned, 


103. The aforesaid resolution of the 
Board raises three important questions, 
inter alia, which have been pressed upon 
us by Shri Seervai on behalf of the Hcld- 
ing Company: (1) Whether the Directors 
of NIIL, in issuing. the rights shaves, 
abused the fiduciary power which trey 
possessed as directors to issue shares; (2) 
Whether Silverston was a ‘disinterested 
Director’; and (3) Whether Silverston’s 
appointment was otherwise invalid, since 
there was no item on the agenda of the 
meeting for the appointment of an Addi- 
tional. Director. If Silverston’s appo-nt- 
ment as an Additional Director is bad 
either because he was not a disinterested 
director or because there was no item on 
the agenda under which his appointment 
could be made, the resolution for the 
issue of rights shares which was passed in 
the Board’s meeting of April 6 must fall 
because then, the necessary quorum of 
two disinterested directors would be leck- 
ing. ; 

104. On the first of these there ques- 
tions, it is contended by Shri Seervai 
that notwithstanding that the issue of 
shares is intra vires the Directors, the 
` Directors’ power is a fiduciary power, and 
although an exercise of such power may 
be formally valid, it may be attacked on 
the ground that it was not exercised for 
the purpose for which it was grantec. It 
is urged that the issue of shares by 
‘Directors which is directed to affect the 
right of the majority of the shareholcers 
or to defeat that majority and convert it 
into a minority is unconstitutional, void 
and in breach of the fiduciary duty of 
Directors, though in certain situations it 
may be ratified by the Company in the 
General Meeting. Any reference by the 
Company to-a general meeting in the 
present case, it is said, would have been 
futile since, without the impugned issue 
of rights sheres, the majority was aga_nst 
the issue. It was finally argued that good 
faith and honest belief that in fact the 
course proposed by the Directors was for 
the benefit of the shareholders or -was 
bona fide believed to be for their benefit 
is irrelevant because, it is for the majo- 
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rity of the shareholders te decide as to 
what is for their benefit, so long as the - 
majority does not act oppressively or il- 
legally. Counsel relies in support of these 
and allied contentions on the decision of 
the Privy Council in Howard Smith. Ltd. 
(1974 AC 821) and of the English Courts 
in Fraser (1864-71 ER 361, Punt (1903) 2 
Ch 506), Piercy ((1920) 1 Ch 77) and Hogg 
(1967-1 Ch 254). 

105. In Punt v. Symons, which appli- 
ed the principle of Fraser v. Whalley, it 
was held that: ` 

Where shares had been issued by the 
Directors, not for the general benedt of 
the company, but for the purpose of con- 
trolling the holders of the greater num- 
ber of shares by obtaining a majority cf 
voting power, they ought to be restrained 
from holding the meeting at which the 
votes of the new shareholders were to 
have been used. Lea 
But Byrne J, stated: - 

There may be occasions when Direc- 
tors may fairly and properly issue shares 
in the case of a Company constituted 
like the present for other reasons. For in- 
stance, it would not be at all an un- 
reasonable thing to ‘create a sufficient 
number of shareholders to enable statu- 
tory powers to be exercised, i 
In the instant case, the issue of rights 
shares was made by the Directors for the 
purpose of complying with the require- 
ments of FERA and the directives issu- 
ed by the Reserve Bank under that Act. 
The Reserve Bank had fixed a deadline 
and NIIL had committed itself to comply- 
ing with the Bank’s directive before that 
deadline. . . 

106. Paterson J. applied the principle 
enunciated in Fraser and in Punt in the 
case of Piercy v. S. Mills and Co. Ltd., 
(1920-1 Ch 77). The learned Judge ob- 
served at page 84: 

“The basis of both cases is, as I under-" 
stand, that Directors are not entitled to 
use their powers of issuing shares merely 
for the purpose of maintaining their con- 
trol or the control of themselves and 
their friends over the affairs of the com- 
pany, or merely for the purpose of de- 
feating the wishes of the existing majo- 
rity of shareholders.” 

The fact that by the issue of shares the 


Directors succeed also or inciden- 
tally’ in maintaining their control 
over the Company or in. newly } 


acquiring it, does not amount to an’ 
abuse of their fiduciary power. What is, 
objectionable is the use of 
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such powers merely for an extraneous 
purpose like maintenance or acquisition 
of control over the affairs of the Gom- 
pany. . 

107. In Hogg v. Cramphogo Ltd. 
(1967-1 Ch 254) it was held that if the 
power ‘to issue shares was exercised: from 
an improper motive, the issue was liable 
to be set aside and it was immaterial tha! 
the issue was made in a bona fide belief 
that it was in the interest of the Com- 
pany. Buckley J. reiterated the principle 
in Punt (1903-2 Ch 596) and in Piercy 
(1920-1 Ch 77), and observed: 

"Unless a majority in a company is 
acting oppressively towards the minority, 
this Court should not and will not itself 
interfere with the exercise by the majo- 
rity of its constitutional rights or embark 
upon an inquiry into the respective merits 
of the views held or policies favoured 
by the majority and the minority. Nor 
will this Court permit directors to exer- 
cise powers, which have been delegated 
to them by the company in circumstances 
which put the directors in a fiduciary 
position when exercising those powers, in 
such a way as to interfere with the exer- 
cise by the majority of its constitutional 
rights; and in a case of this kind also, in 
my judgment, the Court should not’ in- 
vestigate the rival merits of the views 
or policies of the parties.” (p. 268) f 
Applying this principle, it seems to us 
difficult to hold that by the 
rights shares the Directors of NIIL in- 


terfered in any manner with the con-_ 


stitutional rights of the. majority. The 
majority had to disinvest or else to sub- 
mit to the issue of rights shares in order 
to comply with the statutory require- 
ments of FERA and the Reserve Bank’s 
directives. Having chosen not to disinvest, 
én option which was open to them, they 
did not any longer possess the constitu- 
tional right to insist that the Directors 
shail not issue the rights shares. What 
lthe Directors did was clearly in the 
larger interests of the Company and in 
obedience to their duty to comply with 
the law of the land. The fact that while 
discharging that duty they incidentally 
‘Itrenched upon the interests of. the majo- 
rity cannot.invalidate their action. The 
conversion of the existing majority inte 
a minority was a consequence of what 
the Directors were obliged lawfully to 
do. Such conversion was not the motive 
force of their action. 

108. Before we advert to the decision 
of the Privy Council in Howard Smith 
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Ltd. v. Ampol Petroleum Ltd., (1974 AC 
821) we would like to refer to the deci- 
sion of the High Court of Australia in 
Harlowe’s Nominees Pvt. Ltd. v. Woodside 
(Lekes Entrance) Oil Company (121 CLR 
483) and to the Canadian decision of 
Berger J. of the Supreme Court of British 
Columbia, in the case of Teck Corpora: 
tion Ltd. v. Miller et al, 33 DLR (3rd) 288 
both of which: were considered by Lord 
Wi:berforce in Howard Smith. On a con- 
sideration of the English decisions, in- 
cluding those in Punt and’ Piercy, Bar- 
wick C. J. said in Harlowe’s Nominees: 


“The principle is that although prima- 
rily the power is given to enable capital 
to be raised when: required for the pur- 
poses of the company, there may be oc- 
casions when the directors may fairly and 
properly issue shares for. other reasons, 
so long as those reasons relate-to a pur- 
pose of benefiting the company as a 
whole, as distinguished from a purpose, 
for example. of maintaining control of 
the company in the hands of the direc- 
tors themselves cr their friends. An in- 
guiry as to whether additional capital 
was presently required is often most 
relevant to the ultimate question upon 
which the validity or the invalidity of 
the issue’ depends: but that ultimate 
question must always be whether in truth 
the issue was made honestly in the in- 
terests of the company.” (p. 493) 


We agree with tke principle so stated by 
the Austraiian High Court and, in our 
opinion, it applies with great force:to the 
Situation in the present case. In Teck 
Corporation, the Court examined several 
decisions of the English Courts and of 
other Courts including the one in Hogg, 
The last headnote of the report at page’ 
289 reads thus: 


“Where directors of a company seek, by 
entering into`an agreement to issue new 
shares, to prevent a majority shareholder 
from exercising control of the company. 
they will not be held to have failed in 
their fiduciary duty to the company if 
they act in good faith in what they be- 
lieve, on reasonable grounds, to be the 
interests of the company. If the directors’. 
primary purpose is to act in the interests 
of the company, they are acting in good 
faith even though they also benefit as a 
result.” 


In Howard Smith (1974 AC 821) no new 
principle was evolved by Lord Wilberforce 
who, distinguishing the decisions in Teck 


1981 


Corporation (33 DLR (8rd) 288) and Har- 
lowe’s Nominees, (121 CLR. 483), said: 


“By contras; to the cases of Harlowe 
and Teck, the present case, on the evi- 
dence. does not, on the findings of the 
trial judge, involve any corisideration ‘of 
management, within the proper sphere of 
the directors. Thé purpose found by the 
judge is‘simply.and solely to dilute the 
majority voting power held by Ampol 
and Bulkships so as to enable a then 
minority of shareholders to sell their 
shares more ‘advantageously. So far as 


authority goes, an issue of shares purely ` 


for the purpose of creating voting power 
has repeatedly been condemned.” p. 837) 
The dictum of ‘Byrne J. in Punt (1903-2 


Ch 506) that “there may De reasons other. 


than to raise capital for which shares 
may be issued” was approved at page 836 
and it was observed at page 837: 


“Just as it is established that directors, 
within their management powers, may 


take decisions against the wishes of the. 


majority of sharesholders, and indeed 
that the majority of shareholders cannot 
control them in the exercise of those 
powers while they remain in office (Au- 
tomatic Self-Cleansing Filter Syndicate 
Co. Ltd. v. Cuninghams, {(1906) 2 Ch. 34), 
so it must be unconstitutional for direc- 
tors to use their fiducary. powers over 
the: shares in the company purely for the 
purpose of destroying an existing majo- 
rity, or creating a new majority which 
did not previously exist. To-do so is to in- 
terfere with that elemert of the com- 
pany’s constitution which is separate 
from and set against their powers. If 
there is added, moreover, to this imme- 
diate purpose, an ulterior purpose to en- 
able an offer for shares to proceed which 
the existing majority was in a position 
to block, the departure from the legiti- 
mate use of the fiduciary power becomes 
not less, but all the greater. The right to 
dispose of shares at a given price is es- 
sentially an individual right to be exer- 
cised on individual decision and on which 
a majority, in the absence of oppression. 
or similar impropriety, is entitled to pre- 
vail.” ; 


In our judgment, the decision of the 
Privy Council in Howard Smith, instead 


of helping the Holding Company goes a’ 


long way in favour of the appellants.. The 
Directors in the instant case did not ex- 
ercise their fiduciary powers over the 
shares merely or solely for the purpose 
of destroying an existing majority or for 
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creating a new majority which did not 
previously’ exist. The expressions mere- 
ly’. ‘purely’, ‘simply’ and ‘solely’ virtually 
lie strewn all over page 837 of the report 
in Howard Smith. The Directors here 
exercised their power for the purpose of 
preventing the affairs of the Company 
from being brought to a grinding halt, a 
consummation devoutly wished for by 
Coats in the interest of their extensive 
world-wide business. 

109. In Nanalal Zaver v. Bombay Life 
Assurance Co. Ltd. (1950 SCR 391): (AIR 
1950 SC 172), Das J., in his separate but 
concurring judgment deduced the follow- 
ing principle on the basis of the English 
decisions: 


“It-is well established that directors of 
a company are in a fiduciary position vis~ 
a-vis the company and must exercise 
their power for the benefit of the com- 
pany. If the power to issue further shares 
is exercised by the directors not for the 
benefit of the’ company but simply and 
solely for their personal aggrandisement 
and to the detriment of the company, the 
Court will interfere and prevent the 
directors from doing so. The very basis 
of the Court’s interference in such a 
case is the existence of the relationship 
of a trustee and of cestui que trust as 
between the directors and the company.” 
(Pp. 419-420) (of SCR): (at p. 183 of ATR). 
It is true that Das, J. held that Singhanias 
were complete strangers to the company 
and consequently the Directors owed nọ 
duty, much less a fiduciary duty, to them. 
But we are unable to agree with the con- 
tention that the observations extracted 
above from the judgment of Das J. are 
obiter. The learned Judge has set forth 
the plaintiffs’ contentions under three 
sub-heads at p. 415 (of SCR): (at p. 181 
of AIR). At the bottom of p. 419 (of SCR}: 
(at p. 183 of ATR) he finished discussion 
of the 2nd sub-head and said: “This 
leads -me to a consideration of the third 
sub-head on the assumption that .....the 
additional motive was a bad motive”. The 
question was thus argued: before the 


Court and was squarely dealt with. 


110. Before we leave this topic, we 
would like to mention that the mere cir- 
cumstance that the Directors derive be- 
nefit as shareholders by reason of the ex- 
ercise of their fiduciary power to issue 
shares, will not vitiate the exercise of 
that power. As observed by Gower ir 
Principles of Morden Company Law, 4th 
edn. p. 5783 . 
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“As it was happily put in an Austra- 
lian case they are ‘not required by the 
law to live in an unreal region of de- 
tached altruism and to act in a vague 
mood of ideal abstraction from obvious 
facts which must be present to the mind 
of any honest and intelligent man when 
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he exercises his power as a director’. 


The Australian case referred to above by 
the learned author is Mills v. Mills, (60 
CLR 150) which was specifically approv- 
ed by Lord Wilberforce in Howard Smith 
(1974 AC 821). In Nanalal Zaver 1950 SCR 
391: (AIR 1950 SC 172) too, Das J. siated 
at page 425 (of SCR): (at p. 185 of ATR) 
that the true principle was laid down by 
the Judicial Committee of the Privy 
Council in Hirsche v. Sims, 1894 AC 654, 
. 660-661, thus: 

“If the true effect of the whole evi- 
dence is, that the defendants truly and 
reasonably believed at the time that what 
they did was for the interest of the com- 
pany, they are not chargeable with dolus 
malus or breach of trust merely because 
in promoting the interest of the company 
they were also promoting their own, or 
because they afterwards sold shares at 
prices which gave them large profits” 


111. Whether one looks at the matter 
from the point of view expressed by this 
Court in Nanalal Zaver or from the peint 
of view expressed by the Privy Council 
in Howard Smith, the test is the same, 
namely, whether the issue of shares is 
simply or solely for the benefit of the 
Directors. If the shares are issued in the 
larger interest of the Company, the deci- 
sion to issue shares cannot be struck 
down on the ground that it has incident- 
ally benefited the Directors in their capa- 
city as shareholders. We must, therefore, 
reject Shri Seervai’s argument that in 
the instant case, the Board of Directors 
abused its fiduciary power in deciding 
upon the issue of rights shares. 


112. The second of the three questions 
arising out of the proceedings of the 
Board’s meeting dated April 6. 1977 con- 
eerns the validity of the appointment of 
Silverston as an Additional Director. 
Under Section 287 (2) of the Companies 
Act, 1956 the quorum for the said meeting 
of the Board of Directors was two. There 
ean no doubt that a quorum of two direc- 
tors means a quorum of two directors 
who are competent to transact and vote 
on the business before the Board. (See 
Greymouth v. Greymouth, (1904) 1 Ch 32 
and Palmer’s Company Precedents, 17th 
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Edn.. p. 579, £ n. 3). The contention of 
the Holding Company is that Silverston 
was a Director “directly or indirectly 
concerned or interested” in the arrange- 
ment or contract arising from the resolu- 
ticns to offer and allot righis shares and 
comsequently, the resolutions were in- 
valid: firstly on the ground that they 
were passed by a vote of an interested 
director without which there would be 
no quorum and secondly because, Sil- 
verston’s appoiniment as an Additional 
Director was for the purpose of enabling 
the said resolution to be passed for the 
benefit of interested directors. Relying 
upon a decision of the Bombay High 
Court in Firestone Tyre & Rubber Co. v. 
Synthetics & Chemicals Ltd., (1971) 41 
Com Cas 377, Shri Seervai contends that 
Section 300 of the Companies Act em- 
bodies the general rule of equity that no 
person who has to discharge duties on 
behalf of a corporate body shall be al- 
lowed to enter into engagemenis in which 
he has a personal interest conflicting, or 
which may possibly conflict, 
interests of those whom he is bound to 
protect. 


113. The reason why it is said that 
Silverston was interested in or concerned 


witk the allotment of the rights shares 
to the existing shareholders is, firstly 
because at the Ketty meeting held in 


October 1976 he had acted as an ‘Adviser 
to. the Indian shereholders’, and secondly, 
because on October 25, 1976 he had writ- 
ter a letter to Kingsley purporting to 
convey his advice to the Board of Direc- 
tors. That letter contains allegations 
against the Directors of Needle Indus- 
tries, U. K. and cf Coats. In other words, 
it is contended, Silverston was hostile to 
Needle Industries, U. K., and to Coats, 
and no person in his position could pos- 
sibly bring to bear an unbiassed or dis- 
intrested judgment on the question 
which arose between the Holding Com- 
pany and the Indian shareholders as re- 
gards the issue of rights shares. It is also 
said that certain other aspects of Silvers- 
ton’s conduct, including his attitude in 
the meeting of the 6th April, show that 
he was an interested director. 

134. We are unable to accept the con- 
tention that Silverston is an ‘ interested’ 
director within the meaning of Sec- 
tion 200 of the Companies Act. In the 
first place, it is wrong to attribute any 
bias to Silverston for having acted as an 
adviser to the Indian shareholders in the 
Ketti meeting. Silverston is by profession 
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a solicitor and we suppese that legal ad- 
visers do not necessarily have a biassed 
attitude to questions on which their ad- 
vice is sought or tendered. The fact that 
Silverston was received cordially in U. K. 
both by Raeburn and Mackrael when he 
went there in January 1977 shows that 
even after he had acted as an advise: to 
the Indian shareholdess it was not 
thought that he was in any sense biassed 
in their favour. Silverston’s alleged per- 
sonal hostility to Coats cannot, within 
the meaning of Section 300 (1) of the 
Companies Act, make him a person 
“directly or indirectly, concerned or 
interested in the contract or arrarge- 
ment” in the discussion sf which he aad 
to participate or upon which he hac to 
vote. Section 300 (1) disqualifies a Direc- 
tor from taking part in the discussion of 
or voting on any contrac: or arrangement 
entered into or to be entered into by or 
on behalf of the company, if he is in any 
way concerned or interested in that con- 
tract or arrangement. Under Section 299 
(1) of the Companies Act. 

“Every director of a Company whc is 
in any way, whether directly or indirect- 
ly, concerned or interesied in a contract 
or arrangement or proposed contract or 
arrangement, entered into or to be en-er- 
ed into, by or on behalf of the company, 
shall disclose the nature of his concerr or 
interest at a meeting of the Boarc of 
Directors.” 

The concern or interest of the Director 
which has to be disclosed at the Board 
meeting must be in reletion to the con- 
tract or arrangement entered into o1 te 
be entered into by or cn behalf of the 
company. The interest o> concern spo xen 
of by Sections 299 (1) ard 300 (1) canmoi 
be a merely sentimental interest of iceo- 
logical concern. Therefore, a relationship 
of friendliness with the Directors wha 
are interested in the contract or arrarge- 
ment or even the mere Zact of a lawyer- 
client relationship with such directors 
will not disqualify a person from acting 
as a Director on the groind of his bemg, 
under Section 300 (1), an ‘“interestad” 
Director. Thus, howso2ver one may 
stretch the language of Section 300 (1° in 
the interest of purity of company ad- 
ministration, it is next to impossible to 
bring Silverston’s appcintment within 
the framework of that provision. In the 
Firestone, (1971-41 Com Cas 377) (Bom) 
the Solicitor-Director was held to be con- 
cerned or interested in the agreement for 
the appointment of Kilachands as seling 
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agents, as he had a substantial share- 
holding in a private limited company of 
Kilachands. Besides, he was also a share- 
holder-director in various other concerns 
of Kilachands. 

115. We must, accordingly, reject the 
argument that Silverston was an interest- 
ed director, that therefore his appoint- 
ment as an Additional Director was in- 
valid and that consequently, the resolu- 
tion for the issue of rights shares was 
passed without the necessary quorum of 
twe disinterested directors, We have al- 
ready held that the resolution was not 
passed for the benefit of the Directors. 
There is therefore no quest.on of Silvers- 
ton’s appointment having b2en made for 
the purpose of enabling such a resolution 
to be passed. 


116. The third contention, arising out 
of the proceedings of the meeting of 6th 
April, to the effect that Silverston’s ap- 
pointment as an Additional Director is 
invalid since there was no item on the 
agenda of the meeting for the appoint- 
ment of an Additional Director is equal- 
ly without substance. Section 260 of the 
Companies Act preserves the power of 
the Board of Directors to appoint Addi- 
tional Directors if such a power is con- 
ferred on the Beard by th2 Articles of 
Association of the Company. We are not 
concerned with the other conditions’ laid 
down in the section, to which the ap- 
pointment is subject. It is sufficient to 
state that Aricle 97 of NIIL’s Articles of 
Association confers the requisite power 
on the Board to appoint additional Direc- 
tors. 

117. We do not see how the appoint- 
ment of an Additional Direczor could have 
been foreseen before the 5th April, on 
which date the meeting of the Board was 
due to be held. The occasion to appoint 
Silverston as an Additional Director arose 
when the Board met on 6th April, with 
Devagnanam in the chair. Sanders was 
absent and no communication was receiv- 
ed from or on behalf of the Holding 
Company that they had decided finally 
not to disinvest. They always had the 
right to such a locus poenitantiae. Where 
they to intimate that they were ready to 
disinvest, there would have been no. oc- 
casion to appoint an Additional Director. 
That occasion arose only when the pic- 
ture: emerged clearly thet the Board 
would have to consider tre only other 
alternative for reduction of the non-resi- 
dent holding; namely, the issue of rights 
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shares. It is for this reason that the sub- 
ject of appointment of an Additional 
Director could not have, in the then 
state of facts, formed a part, of the 
Agenda. Silverston’s appointment iş 
‘therefore, not open to çhallenge on the 
ground of want of agenda on that sub- 
ject. 

118. It is. necessary to clear a mis- 
understanding in regard to the power of 
Directors to issue shares. It is not the law 
that the power to issue shares can he 
used only if there is need to raise addi- 
tional capital. It is true that the power to 
issue shares is given primarily to enable 
capital to be raised when it is required 
for the purposes of the company but that 
power is not conditioned. by such need. 
That power can be used for other. reasons 
as, for example, to create a sufficient 
number of shareholders to enable the 
Icompany to exercise statutory powers 


(see Punt v. Symons & Co.), (1903-2 Ch 


506) or to enable it to comply with legal 
requirements as in the instant case. “In 
Hogg v. Cramphorn, (1967-1 Ch 254) 
Buckley J. (p. 267) agreed with the state- 
ment of law of Byrne J. in Punt. And-so 
did Lord Wilberforce (pp. 835-836) in 
Howard Smith (1974 AC 821) where he 
said: 

“It is, in their Lordships’ opinion, too 
narrow an approach to say that the only 
valid purpose , for which shares may be 
issued is to raise capital for the company. 
The discretion.is not in terms limited in 
this way: the law should not impose such 
a limitation on Directors’ powers. To dė- 
fine in advance exact limits beyond which 
directors must not pass is, in their Lord- 
ships’ view, impossible. This clearly can- 
not be done by enumeration, since the 
variety of situations facing Directors of 
different types of Company in different 
situations cannot be anticipated”. 
The Australian decision in Harlowe 
Nominees. (121 CLR 483) took the same 
view of the directors’ power to issue 
shares. It was said therein: i 

“The principle is that although primari- 
ly the power is: given to enable capital to 
be raised when required for the purposes 
of ihe company, there may be occassions 
when the directors may fairly and pro- 
perly issue shares for other 'reasons, so 
long as those- reasons relate to a purpose 
of tenefiting the company as.a whole, as 
distinguished from a purpose, for ex- 
ample, of maintaining control of the com- 
pany in the hand of the directors them- 
selves or their friends”. 
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We have already expressed our view that 
the rights shares were issued in the in- 
stant case in ordər to comply with the 
legal requirements,. which, apart from 
being obligatory as the only viable course 
open to the Directors, was for the benefit 
of the company since, otherwise, its deve- 
lopmental activities would have stood 
frozen as of December 31, 1973. The 
shares: were not issued as a part of a 
takeover war ‘between the rival’ groups 
of shareholders. 


119. The decision to issue rights shares 
was assailed on the ground also that the 
company did not not, as required by the 
Reserve’ Bank’s letter dated May 11, 1975 
submit any scheme indicating. whether 
the reduction in the non-resident interest 
was proposed to be brought about by ~ 
issue of additional equity capital to Indian 
residents _ to the extent necessary to 
finance any scheme of expansion or diver- 
sification. It is true that by the aforesaid 


_letter. the Reserve Bank had asked NIL 


to report to it as to how the Company 
proposed to reduce the non-resident 
interest:' whether ‘by disinvestment by 
non-resident shareholders, or by issue of 
additional equity capital to Indian resi- 
dents to the extent. necessary to : finance 
any scheme of 2xpansion/diversification. 


or by both. We are, however, unable to 
read the Bank’s letter as requiring or 
asking the Company not to issue the 


additional capital unless it was necessary 
to do so for financing a scheme: of expan- 
sion or diversification. The Reserve Bank 
could not have intended to impose any 
such condition by way of a general direc- 
tion in face of the legal position, which 
we have set out above, that the power of 
the Directors to issue shares is not con- 
ditioned by the need for additional capi- 
tal. We are not suggesting that the Re- 
serve Bank, in the exercise of its - statu- 
tory functions, cennot ever impose such 
conditions as it deems appropriate, sub- - 
ject to which alone a new issue may be 
made. But, neither the wording of the 
Bank’s letter nor the true legal position 
juszizies the stand of the Holding Com- 
pany. The minutes of the Ketty meeting 
of October 20-21, 1976 saying that it was 
agreed that the rights issue, with the 
Indian shareholders taking up the U. K. 
members’ rights, would be considered 
provided it was demonstrated. by 
NIL. that “there is a viable 
development plan requiring funds that 
the expected MNIIL cash fiow can- 
not meet”,- cannot also justify the 


+» 
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argument that the power of the company 
to issue rights shares was, by agreement, 
conditioned by the need to raise addi- 
tional capital for a development plan. In 
fact, the occassion for consideration by 
the Holding Company of NIIL’s proposal 
to issue rights shares did not arise, since 
the Halding Company virtually boycotted 
the meeting of April 6. Assuming for the 
sake of argument that there was any 
such understanding between the parties, 
the minutes of the meeting of April 6 
show that the Company needed additional 
capital for its expansion. The minutes 
say: 

“As per the final budget for the year 
1977, the working capital requirements 
amounted to nearly Rs. 100/- lakhs and 
even after tapping the facilities that we 
will be entitled to obtain from the Bank- 
ing sector, we will be left with a gap of 
about Rs. 25 lakhs which can be met by 
only increasing equity capital and at- 
tracting deposits from public”. i 
There is no reason to believe that this 
statement does not accord with the eco- 
nomic realities of the situation as asses- 
sed by the Directors of the Company. 


120. Finally, it is also not true to say, 
as-a statement of law, that Directors 
have no power to issue shares at par, if 
their market price is above par. These 
are primarily matters of policy for the 
Directors to decide in the exercise of 
their discretion and no hard and fast rule 
can be laid down to fetter that discretion. 
As observed by Lord Davey in Hilder v, 
Dexter, 1902 AC 474 at p. 480: 


“I am not aware of any law which ob- 
liges a company to issue its. shares above 
par because they are saleable at a pre- 
mium in the market. It depends on the 
circumstances of each case whether it 
will be prudent or even possible to do so, 
and it is a question for the directors to 
decide”. 


What is necessary to. bear in mind is that 
Such discretionary powers in company 
administration are in the nature of 
fiduciary powers and must, for that re- 
ason, be exercised in good faith. Mala 
fides vitiate the exercise of such discre- 


tion. We may mention that in the past,’ 


whenever the need for additional -capital 
was felt, or for other reasons, NIIL issued 


‘shares to its members at par. 


121. We are therefore of the opinion 
that Devagnanam and his group acted -in 
the best interests of NIIL in the matter 
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of the issue of rights shares and indeed, 
the. Board of Directors followed in the 
meeting of the 6th April a course which 
they had no option but to adopt and in 
doing which, they were solely actuated 
by the consideration as to what was in 
the interest of the company. The share- 
holder-Directors who were interested in 
the issue of rights shares neither parti- 
cipated in the discussion of that question 


“nor voted upon it. The two Directors who, 


forming the requisite quorum, resolved 
upon the issue of rights shares were 
Silverston who, in our opinion, was a 
disinterested Director and Doraiswamy, 
who unquestionably was a disinterested 
Director. The latter has been referred to 
in the company petition, Mackrael’s reply 
affidavit and in the Holding Company’s 
Memorandum of Appeal in the High 
Court as “uninterested”, “disinterested” 
and “independent”. At a cruciali time 
when Devaghanam was proposing to dis- 
pose of his shares to Khaitan. Sanders 
asked for Doraiswamy’s advice by his 
letter dated August 6, 1975 in which he > 
expressed “complete confidence” in 
Doraiswamy in the knowledge that the 
Holding Company could count on his 
guidance. Disinvestment by the Holding 
Company, as one of the two courses 
which could be adopted for reducing the 
non-resident interest in NIII to 40% 
stood ruled out, on account of the rigid 
attitude of Coats who, during the period 
between the Ketty meeting of October 
20-21, 1976 and the Birmingham discus- 
sions of March 29-31, 1977 cling to their 
self-interest, regardless of the pressure 
of FERA, the directive of the Reserve 
Bank of India and their transparent im- 
pact on the future of NIIL. Devagnanam 
and the disinterested Direstors, having 
acted out of legal compulsion precipitated 
by the obstructive attitude of Coats and 
their action being in the larger interest 
of the company, it is impossible to hold 
that the resolution passed in the meeting 
of April 6 for the issue of rights shares 
at par to the existing shareholders of 
NIIL constituted an act of oppression 
against the Holding Company. That can- 
not, however, mark the end of the case 
because 2nd May has still to come and 
Shri Seervai’s argument is that the true 
question before the Court is whether the . 
offer of rights shares to all existing share- 
holders of NIIL but the issue of rights 
shares to existing Indian shareholders 
only, constitutes oppression of thé Hold- 
ing Company, 
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122. That takes us to the significant, 
and if we may so call them, sordid, hap- 
penings between April 6 and May 2, 1977. 
Devagnanam wrote a letter to Raeburn 
on April 12, 1977 stating that a copy of 
the Reserve Bank’s letter dated March 
30, 1977 was enclosed therewith. It was 
in fact not enclosed. Pursuant to the deci- 
sion taken in the Board’s meeting of 
April 6, a letter of offer dated April 14 
was prepared by NIL. Devagnanam’s 
letter to Raeburn dated April 12, (with- 
out a copy of the Reserve Bank’s letter 
dated March 30) and the letter of offer 
dated April 14 were received by Raeburn 
on May 2, 1977 in an envelope bearing 
the postal mark of Madras dated April 
27, 1977. The letter of offer which was 
posted to the Holding Company also bore 
the postal mark of Madras dated April 
27, 1977 and that too was received in 
Birmingham on May 2, 1977. The letter 
of offer which was posted to one of the 
Indian shareholders. Manoharan, wno was 
siding with Coats, was also postec in an 
envelope which bore the postal mark of 
Madras dated April 27, 1977. On April 19, 
1977, a notice of the Board’s meeting for 
May 2, 1977 was prepared. One of the 
items on the Agenda of the meeting was 
Stated in the notice as “Policy — (a) 
Indianisation (b) Allotment of shares”. 
The notice dated April 19 of the Board’s 
meeting for May 2 was posted to Sanders 
in an envelope which bore the postal 
mark of Madras dated April 27, 1977 and 
was received by him in Birminghem on 


May, 2, 1977, after the Boards meeting 
fixed for that date had already taken 
»lace. 

123. It puts a severe strain on one’s 


credulity to believe that the letters of 
offer dated April 14 to the Holding Com- 
pany, to Raeburn and to Manoharan were 
posted on the 14th itself. but that some- 
how they rotted in the post office until 
the 27th, on which date they took off 
simultaneously for their respective de- 
Stinations. The affidavit of» Selvaraj. 
NIIL’s senior clerk in the despatch De- 
partment and the relevant entry in the 
outward register are quite difficult to ac- 
cept on this point since they do not ac- 
cord with the ordinary course of human 
affairs. Not only the three letters cf offer 
abovesaid, but even the notice dated 
April 19, of the Board meeting for May 2, 
was received by Sanders at Birmingham in 
an. envelope hearing the Madras postal 
mark of April 27. Selvaraj’s affidavit, ap- 
parently supported by an entry in the out- 
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ward register, that the envelope addressed 
to Sanders containing the notice of 19th 
April was posted on the 22nd is also diffi- 
cult to accept. It takes all kinds to make 
the world and we do not know whether 
the NIIL’s staff was advised astrological- 
ly that 27th April was an auspicious date 
for posting letters. But if only they had 
sought a little legal advice which at 
least from Doraiswamy and Silverston, 
was readily available to them, they 
would have seen the folly of indulging 
in such behaviour. Add to that the cir- 
cumstance that Devagnanam’s letter to 
Raeburn dated April 12 was put in the 
same envelope in which the letter of offer 
dated April 14 was enclosed and the en- 
velope containing these two important 
documents bore the postal mark of Mad- 
ras dated 27th April. These coincidences 
are too tell-tale to admit of any doubt 
that someone or the other, not necessarily 
Devagnanam, unduly solicitous of the 
interest of NIIL. and of the Indian share- 
holders manipulated to delay the posting 
of the letters of offer and the notice of 
the Board meetirg for 2nd May, until the 
27th April. Wha: is naively sought to be 
explained as a mere coincidence reminds 
one of the ‘Brides in the Bath Tub’ case: 
The death of the first bride in the bath 
tua may pass off as an accident and of the 
second as suicide, but when, in identical 
circumstances, the third bride dies of as- 
phyxia in the beth tub, the conclusion 
becomes compelling, even applying the 
rule of circumstantial evidence, that she 
diei a homicidal deatn. 

124. The purpose behind the planned 
delay in posting the letters of offer to 
Raeburn and to the Holding Company, 
and in posting the notice of the Board’s 
mesting for May 2 to Sanders, was palp- 
ably to ensure that no legal proceeding 
was taken to injunct the holding of the 
meeting. The object of withholding these 
important documents, until it was quite 
late to act upon them, was to present to 
the Holding Company a fait accompli in 
the shape of the Board’s decision for al- 
lotment of rights shares to the existing 
Indian shareholders, 


125. We are, however, unable to share 
the. view expressed in the 12th Con- 
clusion in the appellate judgment of 
the High Court that Devagnanam and 
“his colleagues in the Board of Directors” 
arranged to ensure the late posting of the 
letters of offer and the notice of the meet- 
ing. We do not accept Shri Nariman’s 


_ even in regard to him, it is 


f 
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argument that Devagnanam must be ex- 
onerated from all responsibility in this 
behalf because he was away in Malacca 
, irom April 13 to 26. In the first place, <o 


‘be in. a place on two dates is not neces- ` 


sarily to be there all along between those 
dates and therefore we cannot infer that 
Devagnanam was in Malacca from 13th <o 
26th since he was there on the 13th ard 
the 26th. Besides, it was easy for a men 
of Devagnanam’s importance and ability 
to pull the strings from a distance ard 
his physical presence was not necessary 
to achieve the desired result. That is how 
puppets are moved. But there is no evi- 
dence, at least not enough, to justify the 
categorical finding recorded by the ap- 
pellate Bench of the High Court. The 
„fact that Devagnanam stood to gain Ly 


’ the machination is a relevant factor to be 


taken into account but even that is no1 
the whole truth: NIIL, not Devagnanan 
was the real beneficiary, a thesis which 
we have expounded over the last mary 
pages. And the involvement of the other 
Directors by calling them Devagnanam’s 
colleagues is less than just to them. There 


is not a shred of evidence to justify the. 


grave charge that they were willing tools 
in Devagnanam’s hands and lent their 
help to concoct evidence. We clear their 
conduct, expressly and categorically. 


126. In so far as Devagnanam himself 
is concerned, there is room enough to 
suspect that he was the part-author f 
the late postings of impor-zant documents, 
especially since he was the prime actor 
in the play of NIIL’s Indianisation. Bat 
difficult to 
carry the case beyond the realm of sws- 
picion and ‘room enough’ is not the same 
thing as ‘reason enough’. Section 15 bf 
the Evidence Act which carries the fam- 
ous illustration of a perscn obtaining in- 
surance money on his houses which 
caught fire successively, the question b2- 
ing whether the fire was accidental or 
intentional or whether the act was done 
with a particular knowledge or intention, 
will not help to fasten the blame on 
Devagnanam because, it is not shown 
that he was instrumental or concerned 
in any of the late postings complained 
of. Were his complicity sown in any of 
j these, it would have been easy to im- 
plicate him in all of them. 


127. On the contrary, there is an ad- 
mitted act, described as a lapse, on 
Devagnanam’s part which shows that he 
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failed to do what was to his advantage to 
do. It may be recalled that in his letter 
dated April 12 to Raeburn, Devagnanam 
had stated that he was enclosing there- 
with a copy of the Reserve Bank’s letter 
dated March 30, 1977 but that copy was 
not enclosed. Nothing was ta be gained 
by suppressing the Reserve Bank’s letter 
from Raeburn who was always sympathe- 
tic to the Indian shareholders. If any- 
thing, there was something to gain by ap- 
prising Raeburn of the urgency of the 
matier in view of the Reserve Bank’s 
letter. The strongest point in favour of 
the Indian shareholders was the last para 
of the Reserve Bank's letter which they 
would have liked the U. K. shareholders 
to know. Raeburn’s response of 2nd May 
to Devagnanam’s letter of 12ch April and 
the letter of offer was without the know- 
ledge of Reserve Bank’s lettar of March 
30. When the Bank’s letter was sent tu, 
Raeburn along with Devagnenam’s letter 
of May 11, Raeburn categorically sup- 
ported the stand of the Indian share- 
holders, as is clear from paragraph 4 of 
the letter dated June 8, 1977 by Raeburn 
to Mackrael, a copy of whick wassent by 
Raeburn to Devagnanam along with his 
letter dated June 17, 1977. : 


. 128. The inferences arising from the 
late posting of the letter of offer to the 
Holding Company as also of the notice = 
of meeting for May 2 to Sanders and the 
impact of those inferences on the conduct 
and intentions of Devagnanam are one 
thing: We have already dealt with that 
aspect of the matter. Their impact on the 
legality of the offer and the validity of 
the meeting of May 2 is quite another 
matter, which we propose now to ex- 
amine. In doing this, we will keep out of - 


- consideration all questions relating to the 


personal involvement of Devagnanam and 
his group in the delay caused in sending 
the letters of offer and the notice of 
meeting for May 2. i 

129. First, as to the letter of offer: 
The letter of offer dated Abril 14, 1977 
sent to the Holding Compan: at Birmin- 
gham, like all other letters o? offer, men- 
tions, inter alia, that it was resolved in 
the meeting of April 6 to increase the 
issued capital of the company from 32,000 
shares of Rs. 100/- each to 48,000 shares 
of Rs. 100/- each by issuing Rights Shares 
to the existing shareholders on the five 
conditions mentioned in the letter. . The 
second condition reads thus: “If the offer 
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is not accepted within 16 days from the 
date oť offer, it shall be deemed tc have 
been declined by the shareholder”. 
Holding Company was informed by the 
last paragraph of the letter of offer that 
in. respect of its holding of 18,990 shares, 
it was entitled to 9495 rights shares and 
that its acceptance of the offer together 
with the application money (at Rs. 50/- 
per share) should be forwarded so as ta 
reach the registered office of .NIIL on or 
before April 30, 1977. A postal communi- 
cation by air between U. K; and Madras, 
which is the normal mode of communica- 
tion, generally takes five days to reach 
its destination. If the letter of offer were 
to be posted on the 14th itse:f in 
Madras, it would have reached the Hold- 
ing Company in Birmingham, say, cn the 
18th. Even assuming that the 16 days’ 
period allowed for communicating the ac- 
ceptance of offer is to be counted from 
-the 14th and not from the 19th, it would 
expire on 30th April. To that. has to be 
added the period of five days which the 
Holding Company's letter would take to 
reach Madras. That means that the Hold- 
ing Company would be within its rights 
if its acceptance reached NIL on or be- 
fore May 5, 1977. The Board of Directors 
had, however, met in Madras three -days 
before that and had allotted the entire 
issue of the rights shares to the Indian 
shareholders, on the ground that the 
. Holding Company had not applied for the 
allotment of the shares due to it. In these 
circumstances, it is quite clear thet the 
rights shares offered to the Holding Com- 
pany couid not have been allotted to any- 
one in the meeting of May 2, for the sup- 
posed failure of the Holding Company ‘te 
_communicate its acceptance before Apri! 
, 30. The meeting of May 2, of which the 
main purpose was to consider ‘Allotment’ 
of the rights shares must, therefore, be 
held to be abortive which could produce 
no tangible result. The matter would be 
worse if April 27 and much worseif May 
2, were to be taken as the starting point 
for counting the period of 16 days. Ex- 
cept for circumstances, hereinafter ap- 
pearing, the allotment to Indian share- 
holders of the rights shares which were 
offered to the Holding Company would 
have been difficult to accept and act upon. 


3130. The objection arising out af the 
late posting of the notice dated Aprii 19 
for the meeting of 2nd May goes tc the 
very root of the matter. That notice is 
alleged to ` have been posted to N. T. 
Sanders, Studley, Warwickshire, U. K. 
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on April 22. But we have already held 
thet in view of the fact that the envelope 
in which the notice was sent bears the 
postal mark of Madras dated April 27, 
1977, this latter date must be taken-to be 
the date on which the notice was posted. 
The notice was received by Sanders on 
May, 2, on which date the Board’s meet- 
ing for allotment of rights shares was 
due to be held and was, in fact, held. 
The utter inadequacy of the notice to 
Sanders in terms of time stares in the 
face and needs no further argument to 
justify the findmg that the holding of 


` 


the meeting was illegal, at least in sọ far ` 


as the Holding Company is concerned. It 
is self-evident that Sanders could not 
possibly have attended the meeting. 
There is, therefore, no alternative save to 
hold that the decision taken in the meet- 


ing of May 2 cannot, in the normal cir- 


cumstances, affect the legal rights of the 
Holding Company or create. any legal 
obligations against it. 


131. The next question, and a very 
important one at that on which there is 
a sharp controversy between the parties, 
is as to what is the consequence of the 
finding which we have recorded that the 
objection arising out of the late posting 
of the notice of the meeting for 2nd May 
goes to the root of the matter. The answer 
to this question depends upon whether 
the Holding Company could have accept- 
ea the offer of rights shares and if, either 
for reasons of volition or of legal com- 
pulsion, it could not have aecepted the 
cfier, whether it could have at least re- 
nounced its right under the offer to a 
resident Indian, other than the existing 
Indian shareholders. The decision of this 
question depends upon the true construc- 
tion of the provisions of FERA and of 
Sections 434 and §1 of the Companies 
Act, 1956. 


132. We have already reproduced the 
relevant provisions of FERA. namely, 
Section 2 (p), (qa) and (u); S. 19 (1) (a), 
(b) and (d), Section 29 (1) (a); S. 29 (2) 
(a), (b} and (c); and Section 29 (4) (a) and 
(b); Section 29 (1) provides that: 


ee 


aE notwithstanding anything con- 
tained in the provisions of the Com- 


panies Act, 1956 a company which is not.. 


incorporated under any law in force in 
India or in which the non-resident in- 
terest is more than forty per cent shall 
not except with the general or special 
permission of the Reserve Bank carry on 
in India any trading, commercial or in- 
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dustrial activity other than the one for 
which permission of the Reserve Bank 
has been obtained under Section 28.” 


“The other provisions are of an ancillary 
and consequential nature, following upon 
the main provision summarised above. 


133. WIIL had applied for the neces- 
sary permission, since the non-resident 
interest therein was more than 40%, the 
Holding Company owning nearly 60% of 

_ its share capital. That permission was ac- 
corded by the Reserve Bank on certain 
conditions which, inter alia, stipulated 
that the reduction in the non-resident 
holding. must be brought down to 40% 
within one year of the receipt of its 
letter, that is, before May 17, 1977 and 

_ that until then, the manufacturing ~and 

” ‘business activities of the Company shall 
not be extended beyond the approved 
level as of December 31, 1973. 


134. It is contended by Shri Seervai 
that non-compliance with the condition 
regarding the dilution of non-resident in- 

_ terest within the stipulated period could 
not have resulted in the RBI directing 
NILL to close down iis business or not to 
carry on its business. It is also argued 
that non-compliance with the conditions 
imposed for permission to carry on its 
business would not have exposed the 
Indian directors to any penalties or liabi- 
lities and that, in the absence of a power 
to revoke the permission already granted 
(as in other sections like Sections 6 and 
32), the RBI had no power to revoke the 
permission granted to NIIL even if the 
conditions subject to which the permis- 

` sion was granted were breached. Accord- 
ing to counsel, closing down a business 
which the RBI had allowed to be con- 
tinued by granting permission would 
have’ such grave consequences public and 
private — that the power to direct the 
business to be discontinued was advisab- 
ly not conferred, even if the conditions 
are breached. Section 29 (4) (c), it is 
‘urged. which enables the RBI to direct 
non-residents to sell. their shares or cause 
them to be sold where an application 
under Section 29 (4) (a), for permission 

-to continue to hold shares, was rejected 

is the only power given to the Reserve 

Bank where a condition imposed under 

Section 29 (2) is breached. 


135. We are unable to accept these 
contentions. The Reserve Bank granted 
permission to NIIL to carry on its busi- 
imess, “subject to the conditions’ men- 
tioned: in the letter of May 11, 1976. It 
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may be that each of those conditions is 
not of the same rigour or importante as 
e. g. the condition regarding the submis- 
sion of quarterly reports indicating the 
progress made in implementing the other. 
conditions, which could reascnably be re- 
laxed by condonation of the late filing of 
any particular quarterly report. But the 
dilution of the non-resident interest in 
the equity capital of the Cempany to a 
level not exceeding 40% “wizhin a period 
of 1 (one) year from the date of the 
receipt of” the letter was of the very 
essence of the matter. A permission 
granted subject to the . condition that 
such dilution shall be effected would 
cease automatically on ths non-com- 
pliance with the condition at the end of 
the stipulated period or tke extended 
period, as the case may be. The argument 
of the Holding Company would make the 
granting of a conditional permission an 
empty ritual.since, whether or not the 
company performs the conditions, it 
would be free to carry on its business, . 
the only sanction available to the Bank 
being, as argued, that it can compel or 
cause the sale of the excess non-resident 





‘interest in the equity holcing of the 


Company, under Section 23 (4) (c) of 
FERA. This particular provision, in our 
opinion, is not a sanction for the enforce- 
ment of conditions imposed on a Com- 
pany under clause (c) of Section 29 (2). 
Section 29 (4) (c) provides for a situa- 
tion in which an applicatior for holding 
shares in a Company is not made or is 
rejected. The sanction for enforcement 
of a conditional permission io carry on 
business, where conditions ere breached, 
is the cessation, ipso facto, of the .per-|. 
mission itself on the non-performance of 
the conditions at the time appointed or 
agreed. This involves no element of sur- 
prise or of unjustness because permission 
is granted, as was done her2, only after 
the applicant agrees to perferm the con- 
ditions within the stipulated period. When 
NIIL wrote to the Bank on February 4, 
1976 binding itself to the performance of 
eertain conditions, it could aot be heard 
to say that the permission wil! remain in 
force despite its non-perforrnance of the 
conditions. Having regard tc the provi- 
sions of Section 29 read with. Sections 49, 
56 (1) and (3) and Section 63 of FERA, 
the continuance of business after, May 
17, 1977 by. NITL would have been illegal, 
unless the condition of dilution of non- 
resident equity was duly complied with. 
It is needless, once again, tc dwell upon 


~~granted especially 
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the impracticability of NIIL applying for 
extension of the period of one year al- 
lowed to it by the Bank. Coats could be 
optimistic about such an extension being 
Since, thereby they 
could postpone the evil day. For NIIL, 
the wise thing to do, and the only course 
open to it, was to comply with the ob- 
ligation imposed upon it by law, without 
delay or demur, 


136. .It seems to us quite clear, that by 
reason of the provisions of Section 29 (1) 
and (2) of FERA and the conditional per- 
mission granted by the RBI by its letter 
dated May 11, 1976, the offer of rights 
shares made by NIL to the Holding 
Company could not possibly have been 
accepted by it. The object of Section 29, 
inter alia, is to ensure that a company 
(other than a banking company) in which 
the non-resident interest is more than 
40% must reduce it to a level not exceed- 
ing 40%. The RBI allowed NIIL to carry 
on its business subject to the express 
condition that it shall reduce its non- 
resident holding to a level not exceed- 
ing 40%. The offer of rights shares was 
made to the existing shareholders, in- 
cluding the Holding Company, îm pro- 
portion to the shares held by them. Since 
the issued capital of the Company which 
consisted of 32,000 shares was increased 
by the issue of 16,000 rights shares, the 
Holding Company which held 18,990 
shares was offered 9495 shares. The ac- 
ceptance of the offer of rights shares by 
the Holding Company would have result- 
ed in a violation of the provisions of 
FERA and the directive of the Reserve 
Bank. Were the Holding Company to ac- 
cept the offer of rights shares, it would 
have continued to hold 60% share capital 
in NIJL and the Indian shareholders 
would have continued to hold their 49% 
share capital in the Company. It would 
. indeed be ironical that the measure which 


was taken by NIIL’s Board of Directors ` 


for the purpose cf reducing the non- 
resident holding to a level not exceeding 
40%, should itself become an instrument 
of perpetuating the ownership by the 
Holding Company of 60% of the equity 
capital. of NITL. We are not suggesting 
that the offer of rights shares need not 
have been made to the Holding Company 
at all. But the question is, whether the 
offer when made could have been accept- 
ed by it. Since the answer to this ques- 
tion has to be in the negative, no griev- 
“ance can be made by the Holding Com- 
pany that, since it did not receive the 
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offer in time, it was deprived of an 1 op- 
grortunity to 'accept it. 

137. We see no substance in Shri 
Nariman’s contention that the letter of, 
affer could not have been sent to the 
Holding Company without first obtaining 
the RBI’s approval under Section 19 of 
FERA. Counsel contends that under Sec- 
tion 19 (1) (b), notwithstanding anything 
contained in Section 81 of the Companies 
Act, no person can, except with the 
general or special permission of the 
Reserve Bank, create ‘any interest in a 
security’ in favour of a person resident 
outside India. The word “security” is 
defined by Section 2 (u) to mean shares, 
stocks, bonds, etc. We are unable to ap- 
preciate how an offer of shares by itself 
creates any interest in the shares in 
favour of the person to whom the offer 
is made. An offer of shares undoubtedly 
creates “fresh rights” as said by this! 
Court in Mathalone v. Bombay Life As- 
surance Co., 1954 SCR 117: (AIR 1353 
SC 385) but, the right which it creaies is. 
either to accept the offer or to renovace: 
it; it does not create any interest in the 
shares in respect of which the offer is 
made. i 


138. But though it could not have 
keen possible for the Holding Company 
to accept the offer of rights shares made 
to it, the question still remains whether 
it had the right to renounce the offer in 
favour of any resident Indian person or 
company of its choice, be it an existing 
shareholder like Manoharan or an outsider 
like Madura Coats. The answer to this 
question depends on the effect of Sec- 
tions 43A and 81 of the Companies. Act, 
1956. 

139. We will first notice the relevant 
parts of Sections 3, 43-A and 81 of the 
Companies Act. Section 3 (1) (iii). defines 
a “private company” thus: 

“ “private company” means a company 
which, by its articles,— 

{a) restricis the right to transfer its 
shares, if any, 

ib) limits the number of its 
to fifty and 

{c) prohibits any invitation, to the 
public to subscribe for any shares in, or 
debentures of, the company.” 

Clause f{iv) of Section 3 (1) defines a) 
“public company” to mean a company 
which is not a private company. 

140. Section 43A of the Companies 
Act, which was inserted by Act 65 of 
1960, reads thus: 


members 
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"438A. (1) Save as otherwise provided m 
this section, where not less than twerty- 
five per cent of the paid-up share capita! 


- of a private company having a skare 


capital, is held by one or mecre bodies 
corporate, the private ccmpany shall...... 
become by virtue of this section a public 
company: 

Provided that even after the private 
company has so become a public company. 
its articles of association may include 
provisions relating to the matters spezifi- 
ed in clause (ili) of sub-section (1) of Sec- 
tion 3 and the number of its members 
may be, or may at any time be reduced, 
below seven: 

XXX 


XXY XXX 


(2): Within three months from the datz 
on which a private company becomes 4 
public company by virtue of this secor, 
the company shall inform the Registrar 
that it has becorne a public company as 
aforesaid, and thereupor. the Registrar 
shall_delete the word “Private” before 
the word “Limited” in the name of the 
company upon the register and shall also 
make the necessary alterations in the 
certificate of incorporation issued to the 
company and in its memorandum of as- 
sociation. 

XXX XXX ; XXX 

(4) A private company which has be- 
come a public company by virtue of this 
section shall continue to be a public 
company until it has, with the approval 
of the Central Government and in ac- 
cordance with the provisions of this Aci, 
again become a private company.” 


141, Section 81 of the Companies Ac} 
reads thus: 
“81. (1) Where............ it is proposed to 


increase the subscribed capital of the 
company by allotment of further shares, 
then, — 

(a) such further shares shall be offered 
to the persons. who, at the date of the 
offer, are holders of the equity shares of 
the company, in proportion, as nearly és 
circumstances admit, to the capital paid 
up on those shares at that date; 

(b) the offer aforesaid shall be made 
by notice specifying the number of skares 
offered and limiting a time not being less 
than fifteen days from the date of the 
offer within which the offer if not ac- 
cepted, will be deemed to have been de- 
clined; 

(c) unless the articles of the company 
otherwise provide, the offer aforesaid 
shall be deemed to include a right exer- 
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cisable by the person concerned to re- 
nounce the shares offered -o him or any 
of them in favour of any other person; 
and the notice referred tc in clause (b) 
shal! contain a statement o= this right; 

(d) after the expiry of the time spe- 
cified in the notice aforesaid, or on re- 
ceipi of earlier intimation from the per- 
son to whom such notice is given that he. 
declines to accept the shares offered, the 
Board of Directors may dispose of them 
in such manner as they think most bene- 
ficial to the company. 

XXX XXX XXX 

(1A) Notwithstanding anything contain- 
ed in sub-section (1), the further shares 
aforesaid may be offered to any persons 
(whether or not those persons include 
the persons referred to in clause (a) of 
sub-section (1)) in any manner what- 
soever— 

(a) if a special resolutior ta that effect 
is passed by the compary in general 
meeting, or i 

(b) where no such special resolution is 
passed, if the votes cast. ....... in favour 
of the proposal ......... execed the votes, 
if any, cast against the prcposal ...... and 
the Central Government 5B satisfied, on 
an application made by the Board of 
Directors in this behalf, that the pro- 
posal is most beneficial to the company. 

XXX XXX XXX 
(3) Nothing in this section shall apply— 
(a) to a private company. 
XXX XXX XXX 

142. While interpreting these and al- 
lied provisions of the Companies Act, it 
would be necessary to hav= regard to the 
relevant Articles of Association of NITL 
especially since Section 8: (1) (c) of that 
Act, which is extracted above, is subject 


I 


-to the qualification: ‘Unless the Articles 


of the Company otherwise provide’. The 
relevant Articles are Articles 11, 32, 38 
and 50 and they read thus: 


“Article 11: In order thet the Company 
may be a private Company within the 
meaning of the Indian Companies Act, 
1913, the following provis:ons shall have 
effect, namely :— 

(i).No invitation shall be issued to the 
public to subscribe for amy shares, de- 
bentures, or debenture stozk of the Com- 
pany. 

(ii) The number of the members of the 
Company (exclusive of persons in the 
employment of the Company) shall be 
limited to fifty, provided that for the 
purposes of this Article where twe ‘or 
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more ‘persons hold one or more ‘shares in 
ithe Company jointly, they shall be treat- 
ed as a single member. 


Gii) The right to transfer shares of the 
Company ‘is restricted in manner “neréin- 
after -provided. 

(iv) If there shall be any inconsistency 
-between the, provisions of this Article and 
the provisions of any other Article the 
provisions .of this -Article shall prevail. 

Article :32:: A share may subject to 
Article 38 be transferred iby a member 
or other person entitled to transfer to 
any member -selected ‘by ‘the transferor; 
‘but, save as aforesaid, no :share shall ‘be 
transferred to ayperson who is not a.mem- 
‘ber so long :as any member is willing to 
purchase ithe same ‘at ‘the ‘fair value. Such 
value to ibe ascertained in manner here- 
inafter mentioned. 


Article 38: “The Directors:may refuse to 
register any ‘transfer ofa ‘share (a) where 
the Company has a lien on the share, or 
(b) in -case of shares not fully -peid-up, 
‘where it is not proved ‘to their satisfaction 
‘that the proposed transferee is a respon- 
sible person, ‘or (c) where ‘the Directors 
are of opinion ‘that tthe proposed trans- 
feree (not being already a :member) us 
mot a desirable person to :admit to mem- 
bership, or, (d) where the result ef such 
registration would be to make the num- 
iber .of members exceed the above men- 
tioned limit. But clauses fb) and (c) of 
this Article shall not apply where the 
Proposed transferee is already .a member. 


Article 50: When the Directors decide 
to increase the capital :of ‘the ‘Company ‘by 
the issue of new shares ‘such ‘shares shall 
‘be offered to the ‘shareholders in propor- 
tion to the existing shares to which 
they are entitled. ‘The offer shal ‘be made 
‘by notice specifying ‘the number -of shares 
offered and ‘limiting a time within which 
the offer, if not accepted, will ‘be deemed 
to ibe declined and after the expiration 
‘of such time, :or on the, meceipt of an in- 
‘imation ‘from ‘the person to whom ithe 
‘offer ‘is made ‘that the declines to accept 
the shares offered, the Directors may 
‘dispose of ‘the same in such manrer as 
- they think most ‘beneficial to dhe Cam- 
pany. The Directors may Hkewise so dis- 
pose of any new shares which (by reason 
af the tatio which fhe mew shares ‘bear 
to the shares held by persons enttiled ‘to 
van offer of mew shares) cannot, én ‘the 
opinion of the Directors, ibe conveniently 
‘Offered under ihis Article” : 
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143. It is contended by Shri Nariman 
that by reason of the articles of the 
Company and -on a true interpretation of 
Section 81, the right of renunciation of . 
tha shares offered by NIIL was not avail ~ 
able to the Holding Company since NIIL 
was not a full-fledged public company in 
the sense of being incorporated as a 
public company but had become’a public 
company under Section 43A (1) and had, 
under the first proviso to that section, re- 
tained its articles relating to matters spe- 
cified in Section 3 (1) (iii). According to 
Shri Nariman, Section 81 (1A) can have 
no .application to a ‘Sec. 43A (1) proviso 
company’ (for short, the ‘proviso’ com- 
pany’) because, it contemplates issue of 
shares to the public and to persons other 
then members of the company, which 
‘canrot be done iin the case of a company 
which falls under the proviso to ‘Sec- 
tion 43A (1). Section 81 (1A), ït äs urged, 
is complementary to Section 81 and since 
the ‘latter cannot apply to the ‘proviso 


‘company’; the former too _ cannot 
apply to it. In any event, ac- 
‘cording to counsel, Section 81,1) (9 


‘cannot apply in the instant case since the 
‘articles of NITL provide, by {necessary 
implication ‘at any vate, that the members 
of the company shall have no wight to 
renounce the shares in favour of “any” 
‘other person, ‘because such a right would 
include the right te renounce in favour 
cof persons who are not members of the 
company, and NIL had retained its arti- 
cles under which, shares could not ‘be 
transferred or renounced in favour of 
outsiders. Š 

i44. Shri Seervai has refuted these 
contentions, his main argument ‘being that 
the definitions of ‘public company’ and 
‘private company’ are mutually exclusive 
anc, between them, are exhaustive of all 
categories of companies. There is, ac- 
cording to the learned counsel no third 
wategory of campanies recognised by the 
Comnanies Act, like the ‘proviso com- 
pany’. Shri Seervai further contends: 

(a) The right of renuncation is not a 
‘transfer’ and therefore the directors’ 
spower to refuse to megister the shares 
under the articles does not extend to a 
‘renunciation; 

(b) Before considering Section 438A, 
wh:ch was inserted for the first time ‘in 
the Act af 1956 by the amending Act of 
1960, it should be noted that Section 84 
a enacted iin the Act of 1956 contained 
three ssub-sections (1), (2) and (3), and 
‘sub-section (3) provided that “nothing in 


` 
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this section shall apply tœ a private: com- 
pany”. The opening werds of &. 8h. as 
they now stand, were substituted by the: 
Amending, Act of 1960}, and sub-sectiom 
(QA) was inserted by the said Amending 
Act, and sub-section: (3} was substituted 
by the Amending, Act of 1963. But sub= 
sectiom (3) (ay reproduced: sub-section: (3 
of the Act of 1956. namely, “nothing: im 
this: seetion. shall apply tm a: private com> 
pany”. It is clear therefore that the 
rights conferyed by Sectiom 81. (1) amd. 2s 
do. rot apply to a privare company, and: 
this: provisiow im the Act of 1956 was not 
connected with the imsextionm of Sec. 434. 
for the first. time in 1960} 

(ec) The provisos tm Section 43A (1); 
(VA) and (1B) are very important in con- 
nection with Section: 81 of the: Act of 1956.. 
Just as the crucial words in Section 27 
(3) are “shall contain’, the crucial) words: 
im the provisos are “may include’” (or may 
retain). The words: “shal: contairt’ are 
mandatory and go te the constitution of 
a private company. The words: “may in~ 
elude” are permissive and they do not go 
to the coristitution ot + company which 
has become: a public company by: virtue 
of Section 434 because whether the: arti- 
eles include (or retain) those require~ 
ments or do not include those require- 
ments, the constitution of the company’ 
as a public company remains unaffected: 

(d) No statutory consequence follows; 
as to: the company being’ ai public com~ 


pany om the vetention of the 
three requirements: or one or 
more. of them, or in not comply- 


ing with those requirements. But itr the 
case of a. private econmany which does 
not comply with the requirements of Sec- 
tion 3 (Y (HY serious consequences fol- 
low under Section 43, and in the case of 
a private: company. altering its: articles. sa 
as not to include all. the. matters- referred 
to in Section: 3. (1) (iii) serious: conse- 
quences: follow under Section 44.. In. short,. 
the inclusion,. or retention, of alk the 
matters referred to. in Section. 3. (1) (iii} 
has: a radically-different part or function 
in a private company which be- 
comes a public company by virtue 
of Section 43-A. from that which it 
has in a private company. More: 
particularly the non-compliance: with the: 
three requirements: of Section 3: (1) (iii). 
included. or retained,. in: the articles of a 
private company which has become a 
public company: by: virtue of Section 43A, 
involves. no: statutory consequences. or 
disabilities;, since such: a company is œ 
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public company andi Sectiom 48: is not. at- 
tracted;: 

(e) It is wrong’ to contend’ that the 
whole of Section 8Y ay does not apply to: 
a ‘proviso company” because it is a pri- 
vate company entitled to the protectior: 
of sub-sectior (3) (a): Section. 8r (3) (a) 
applies to a private company; a ‘proviso. 
company’ is one which has become, and’ 
continues to: remain,. a public: company; 

(£): Section. 8f (1). (c): applies. to: al! com 
panies other than private companies, The 
articles of a. public: company: may: include: 
all of the matters referred to im Sec: 3 (3): 
(ii), or may Include one or two: of the: 
matters: referred: to therein without ceas— 
ing to: be a: public’ company: A public: 
company which has: become such. by virtue 
of Section. 43A. can: delete: all: the matters: 
referred: to in. Sectiom 3 (1) (iii) or may’ 
‘delete one: or two: of them: or may in- 
clude (or retain) all the three’ matters: 
referred: to: im Section: 3- (1) (iii), The re~ 
tention. of the three matters: mentioned? 
im Sectiom 3: (1): (iii): does not in. any way" 
affect: the constitution: off the company 
hecause: it has become: and: continues: to 
be: a public: company; . 

(g) Sectior 8 when enacted’ in 1956: 
consisted’ of 3 subsections: The need to 
exempt private companies arose from Sec- 
tion ST (1) (©), for the right to renounce ^ 
in favour ofany person might (not must): 
conflict with the limitation on the number 
of members to 50 and since that was’ one 
of the matters which went to the con- 
stitution of a company as a private com- 
pany; private companies were expressly’ 
exempted. No such exemption was neces- 
sary im the case of a ‘proviso company” 
which retains in its articles all the three 
matters’ referred’ to’ in Sectiorr 3 (f) (iii). 
because an increase in the number of. its 
members above 50 will noť affect the 
constitution of the company which re- 
mains that of a public company; 

(h) Section 81 as enacted in 1956 did! 
not contain sub-section (LA) which was 
‘inserted for the first time by the Amend- 
ing Act of 1960, which amending Act also 
inserted Section 434. After the’ insertion 
of sub-section: (1A) the effect of the ex~ 
emption of private companies from the 
operation of Section 8f became even 
more necessary’ for the provitions of sub- 
section (TA) (a) and’ (by override the 
whole of Section 81 (1) and’ shares need’ 
not be offered’ to existing sharcfolders. 
Section: 81 (1A) also cverrides Article: 50 
of NIIL* 


1352 S. C. 


(i) The Articles of NIIL provide for the 
transfer of shares, and Article 38 sets out 
the circumstances under which the direc- 
tors may refuse to transfer the shares. 
However, since renunciation of shares is 
not a transfer, the restriction in Art. 11 
(iii) is not violated by an existing mem- 
ber of NIIL renouncing his share in 
favour of any other person; 


(j) The opening words of Section 81 (1) 
(c) are “unless the articles of the com- 


pany otherwise provide’. Section 81 (1) 


(c) contains no reference to “expressly 
provide’ or “expressly or by necessary 
implication provide’. According to the 
plain meaning of the words “otherwise 
provide”, there must be a provision in 





the Articles which says that the offer of . 


shares to existing members does not en- 
title them to renounce the shares in 
favour of any person. Article 11 of NIL 
merely states the matters necessary to 
constitute a company a private company. 
Such companies are exempt from Sec- 
tion 81 and so, the question of its ‘other- 
wise providing’ does not arise. Article 50 
refers to the rights shares but it makes 
no other provision with regard to the 
right of renunciation than is made in 
Section 81 (1) (c). Unless such other pro- 
vision is made, the opening words of Sec- 
tion 81 (1) (c) are not attracted. Secondly, 
Section 81 (1) (c) provides that unless the 
articles otherwise provide “the offer 
aforesaid shall be deemed ta include a 
right exercisable by the person concern- 
ed to renounce the shares offered to him 
or any of them in favour of any person”. 
The right conferred by the deeming 
clause can be taken away only by making 
a provision in the Articles to prevent the 


deeming provision from taking effect. The 


deeming provision cannot be avoided by 
implication; and 

(k) The Holding Company could have 
renounced the rights shares offered to it 
at least in favour of the Manoharan 
group and the fact that after the shares 
were allotted, the Manoharans_ stated 
that they were not interested in sub- 
scribing to the shares offered does not 
affect the question of the legal right. Be- 
sides, it was one thing to refuse to sub- 
scribe to the shares offered; it was an- 
other thing to accept the renunciation of 
merely 6,190 shares which would have 
given the Manoharans a substantial stake 
in the affairs of the company. 


145. Shri Seervai relies upon many a 
text and authority in support of the pro- 
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position that the classification of com- 
panies into private and public mutually 
exclusive and collectively exhaustive. He 
relies upon a decision in Park v. Royalty 
Syndicates (1912) 1 KB 330 in which 
Hamilton J. (later Lord Sumner) observ- 
ed that a public company is simply one 
which is not a private company and that 
there is no “intermediate state or tertium 


quid”. In support of the proposition that 


the right to renunciation of shares is not 
a transfer, Counsel relies upon a decision 
in Re Pool Shipping Co. Ltd., (1920) 1 Ch 
251. Reliance is also placed in this behalf 
on the statement of law in Halsbury 
(Vol. 7, 4th edition, p. 218). Palmer’s 
Company Law (Vol. 1. 22nd edition 
p. 393), Palmer’s Company Precedents 
(Part 1, 17th edition p. 688), Gore-Brown 
on Companies (48rd edition, para 16.3) 
and Buckley on Companies Act (13th edi- 
tion p. 815). While indicating his own 
reasons as to why the legislature enact- 
ed identical provisos to sub-sections (1), 
(1A) and (1B) of £. 43A, counsel mention- 
ed that no light is thrown for enacting 
these provisos, either by the Shastri. 
Committee Report which led to the Com- 
panies (Amendment) Act, 1960 or by the 
Netes on clauses, or by the Report of the 
Joint Select Committee. In regard to the 
opening words of Section 81 (1) (c); “Un- 
less .the articles of the company other- 
wise provide”, counsel cited the Collins 
English Dictionary, the Random House 
Dictionary and the Oxford English Dic- 
tionary. An interasting instance of the 
use of the word “vrovide” is to be found 
in the Random Eouse Dictionary, 1967, 
p. 1157, to this effect: “The Mayor’s wife 
of the city provided in her will that she 
would be buried without any pomp or 
noise”. 


146. It shall have been noticed that 
the entire superstructure of Shri Seervai’s 
argument rests on the foundation that the 
definitions of ‘ysublic company’ and 
‘private company’ are mutually exclusive 
and collectively exhaustive of all cate- 
gories of comnaniz2s, that is to say, that 
there is no third kind of company re- 
cognised by the Companies Act, 1956. The 
argument merits close examination since 
it finds support, io an appreciable ex- 
tent, from the very text of the’ Com- 
panies Act. The definition of ‘private 
company’ and the manner in which a 
‘public, company’ is defined (“public 
company means a company which is not 
a private company”) bear out the argu- 
ment that these two categories of com- 
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panies are mutually exclusive. If it is 
this it cannot be-that and if it is that it 
cannot be this. But, it is not true to say 
that between them, they exhaust the 
“luniverse of companies. A private con- 
pany which has become a public compary 
by reason of Section 43A may incluce, 
that is to say, may continue to retain -n 
its articles, matters which are specified 
in Section 3 (2) (ii), and the number bf 
its members may be or may at any time 
be reduced below. This provision itself 
highlights the basic distinction between, 
on one hand, a company which is incoc- 
porated as a public company or a private 
company which is converted into a pu- 
lic company under Section 44, and on the 
other hand, a private ccmpany which 
{has become a public company by reason 
* of the operation of -Section 43A. 


147. In the first place, a Section 42A 
company may include in its articles, as 
part of its structure, provisions relating 
to restrictions on transfer of shares, 
limiting the number of its members <o 
50, and prohibiting an invitation to the 
public to subscribe for shares, which 
are typical characteristics of a privace 
company. A public company cannot po- 
sibly do so because, by tne very defiri- 
tion, it is that which is not a private com- 
pany, that is to say, whica is not a com- 


pany which by its articles contains tke 
restrictions mentioned in S. 3 (1) (ii). 
Therefore, the expression ‘public com- 


pany’ in S. 3 (1) (iv) cannot be equated 
with a ‘private company which has be- 
come a public company by virtue of Sez- 
tion 43A. 


148. Secondly, the number of mem- 
bers of a public company cannot fall be- 
low 7 without attracting the serious cor- 
sequences provided for by Section ¢5 
(personal liability of members for the 
company’s debts) and Section 433 (d) 
(winding up in case the number of is 
members falls below 7). A Section 434 
company can still maintain its separate 
corporate identity qua dekts even if tke 
number of its members is reduced be- 
- low seven and is not liable to be wound 
up for that reason. 


149. Thirdly, a Section 43A company 
can never be incorporated and registered 
@s such under the Companies Act. It is 
registered as a private company and be- 

- comes, by operation of law, a. publiz 
company. 

150. Fourthly, the three contingencies 
in which a private company becomes a 
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public company by virtue of Section 43A 
(mentioned in sub-sections t1), (1A) and 
(1B) read with the provisions of sub~sec- 
tion (4) of that section) show that it be- 
comes and continues to be a public com- 
pany so long as che conditions in sub- 
section (1), (1A) or (1B) are applicable. 
The provisos to each of these sub-sec- 
tions clarify the legislative intent that 
such companies may retain their register- 
ed corporate shell of a private company 
but will be subjected to the discipline of 
public companies. When the necessary 
conditions do not obtain, tke legislative 
device in Section 43A is to permit them 
to go back into their corporete shell and 
function once again'‘as private companies, 
with all the privileges and exemptions 
applicable to private companies. The pro- 
viso to each of the sub-sect:ons of Sec- 
tion 43A clearly indicates that although 
the private company has beccrne a public 
company by virtue of that section it is 
permitted to retain the structural charac- 
teristics of its origin,~its birfh marks, so 
to say. Any provision of the Companies 
Act which would endanger the corporate 
shell of a ‘proviso company’ cannot be ap- 
plied to it because, that would constitute 
an infraction of one or more of the 


` characteristics of the ‘proviso company’ 


which are statutorily allowed to be pre- 
served and retained under eech of the 
three provisos to the three sub-sections 
of Section 43A. A right of renunciation 
in favour of any other person, as a statu- 
tory term of an offer of rights shares, 


. would be repugnant to the integrity of 


the Company and the contirued reten- 
tion by it of the basic characteristics 
under Section 3 -(1) (iii). 


151. Fifthly, Section 43A, when in- 
troduced by Act 65 of 1960, did not adopt 
the language either of S. 43 or of S. 44. 
Under Section 43 where defeult 1s made 
in complying with the provis-ons of Sec- 
tion 3 (1) (iii), a private company “shall 
cease to be entitled to the privileges and 
exemptions conferred on private com- 
panies by or under this Act, and this Act 
shall apply to the company es if it were 
not a private company”. Uncer S. 44 of 


the Act, where a private company alters 


its Articles in such a manner that they 
no longer include the provisions, which 
under Section 3 (1) (iii), are required to 
be included in the Articles in order to 
constitute it a private company, 
the company “shall as or the date 
of the alteration cease to be a private 
company”. Neither of the expressions, 
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namely, “This Act shall apply te the 
company as if it were not a private corn- 
pany” (Section 43) or that the company 
“shall... ..cease to be a private com- 
pany” (Section 44) is used im Section 434A. 


Ifas. 43-A company were to be ecuated ` 


im all. respects: with a public company, 
that is. a company which does: not have 
the characteristics of a private: company, 
Parliament would have used language 
similar to the one in Section 43. or S. 44, 
between. which two sections; Section 434 
was: inserted. If the intention was that 
the rest. of the Act: was to apply to a Sec- 
tiom 434A. company “as if it were not a 
private company’, nothing would have 
‘been: easier than to: ‘adopt that. language 
in Section. 434A; and if the intention was 
that a Section 434 company would for 
ali purposes. ‘cease to be a private com- 
pany”, nothing would. have been easier 
than, to adopt that. language in S. 43A; 


152. Sixthly, the faet: that a private 
company which becomes: a publie cont 
pany by virtue of Section 43A does not 
cease to be for all purposes a “private. 
company” becomes clear whew one com- 
pares: and contrasts: the provisions of See- 
tion 43A witk Section: 44: when the Arti- 
cles of a private company no longer in- 
clude: matters: under Section 3 (1) (Giy 
such a company shall asi om the date ‘of 
the: alteration: cease to be ai private com- 
pany (Section. 44 (£) (a). It has: then to: 
file with: the Registrar æ prospectus: ‘or 
a statement in lieu of prospectus: under 
Section 44. (2). A private company whiclr 
becomes @ public. company by virtue . af 
Sectiaw 434 is not; required to file a pro- 
spectus or a statement in lieu of a pro- 
spectus. 


153. These considerations. show that, 
after the Amending Act 65 of 1960; three 
distinct. types of companies occupy a dis- 
tinet place: im the seheme af our Com- 
panies Act: (4) private companies;, (2)! pub 
lie companies: and (3) private companies 
which haxe become public companies: hy 
virtue of Section 434, but: which contimue 
to: include: az retain: the three claracteris- 
ties of a private company. Sections 174 
and: 252, af the Companies Aet whicin deal 
respectively: with quorum. for meetings 
and minimum: number of directors, re- 
cognise expressly, by their pavanthetical 
clauses, the separate existence of public 
companies which have become such by 
virtue of S. 43A. We may also mention 
that. while: makie am amendment im sub 
clause: (ix) of Rule 2 of the Companies 
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(Acceptance of Deposits} Rules, 1975, the 
Amendment Rules, 1978: added. the ex- 
pression: “Any amount received......... 
by a private company which has become 
a public company under Section 43A of 
the Act and: continues to include in its 
Articles of Association provisions: relating 
te the matters: specified in clause (Hi) of 
sub-section (1) of. Section 3 of the Act”, 
in order to bring deposits received by 
such companies within the Rules. 


154. The various points discussed| 
abcve will facilitate a clearer perception} 
of the position that under the Companies} 
Act, there are three kinds of companies), 
whose rights: and obligations fall. for 
censideration, namely, private companies,| 
public companies: and private companies 
which have become public companies) 
under Section 43A (1), but which retain, 
under the first proviso to that section, the 
three characteristics of private companies 
mentioned in Section 3 (1) (ili) of the 
Act. Private companies enjoy certain ex- 
emptions and privileges which are pecu- 
liar to their constitution and nature. 
Public companies. are subjected severely 
ta. the discipline of the Act. Companies 
of the third kind like NITL, which become 
public companies but which continue to 
include in their articles the three matters 
mentioned in clauses (a) to (c) of S. 3 (1); 
jecsed to the rigorous discipline of the 
Act. They cannot claim the privileges and 
exemptions to which private companies 
which are outside Section 43A are entitl- 
ed. And yet, there are certain provisions 
of the Act which would apply to public 
companies but not to Section .43A com- 
panies: Js Section 81 of the Companies 
Aet one: such provisiom? and if so, does 
the whole: of it. not apply to a See. 43-A 
company or only some particular part of 
it? These are the questions: wo we 
have now to consider... 


155. On these two questions. both the 


‘learned counsel have taken up extreme. 


positions which, if aecepted may create 
corfusion and avoidable inconvenience in 
the administration of Section 43-A com- 
panies like NITL. Shri Nariman contends 
that a Section 43-A company becomes 


.& public company qua the outside world, 


as e g. in matters of remuneration of} 
directors, disclosure, commencement of 
busivess, information te be supplied but 
it remains a private company qua: its own 
shernesolders. Therefore. says: counsel” no 
provision: ef: the Companies Act cam apply 
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to such companies, which is inconsistent 
with or destructive of the retention of ithe 
three essential featunes of private cow- 
pamses as mentioned an Section 3 (i) (<i). 
“Section 81, it is said, is one such pro- 
sion and im so far as private companies 
go, it can apply only. to (a) such cam- 
panies which become public compares 
under Section 43A but which do mot ce- 
tain the three essential features and to 
(b) private companies which are duly 
converted into public companies. It is 
urged that even assuming that the expres- 
sion “private company” occurnimg in the 


various provisions of the Companies Aet _ 


(including Section 81 (3) {a)) does not cn- 
elude a Section 43-A proviso Company, 
that dees not mean that Section 81 would 


_. be applicable to a S. 43A Proviso Company, © 


f because: (a) ‘The’ proviso te Section 43A 
(1) and Section -8i are both substantive 
provisions and neither is subordinate to 
the other; in fact Section 43A was m- 
treduced later in 1960 and (b) Am offer of 
rights shares to a member in a Sec. 43A 
proviso company cannot include a right 
te renounce the shares in favour of axy 
other person, because such a right would 
-be inconsistent with the articles of the 
company limiting the number of its mem- 
bers to 50 and with the article prohibitiag 
invitation to the public to subscribe tor 
shares in the company. The fact that the 
statute overrides the articles is not a 
sufficient ground for rendering the pro- 
visions of Section 81 applicable to a Sec- 
tion 43A (1) proviso company since the 
right to continue to include provisions in 
its articles specified in Section 3 {1) (ii) 

. is itself a statutory right. Counsel says 

that. in these circumstances — and this 

is without taking the assistance of the 
words “unless the articles of the company 

otherwise provide” in Section 81 (1) “c} 

— the provision regarding the right of 

renunciation cannot apply to a S. 43A 

proviso company. 


156. The answer of Shri Seervai to 


this contention flows from what truly 
is the sheet anchor of his argument, 
namely, that the definitions of ‘pubic 
company’ and ‘private company’ are 
mutually exclusive and between them, 
they are exhaustive of all categories of 
companies. Counsel contends that Se- 
tion $1 (LA) overrides Section 81 (1), that 
by reason of sub-section (3) of Section €t, 
Section 81 is not applicable to a “private 
company” but NITL is net a “private 
company” since it became a public com- 
pany by virtue of Section 43A; and that 
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But, if 


_ NHL, even after it 
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therefore, the offer of rights shares made 
iby NIIL can be renounced by the offerees 
in favour of any other person. 

457. Neither of the two extreme posi- . 
tions for which the counsel contend 
commends ittself to us. The acceptance of 
Shri Nariman’s argument involves tinker- 
ing with clause (a) of Section 81 (8), 
which shall have tte be mead as saying 
that "Nothing im Section 8: shall apply 
to a “private company’ and +o 2 company 
which besames a -publice company by 
virtue of Section 43A and whose Articles 
of Association imclude provisions relating 
to the matters specified in Clause’ (iii) of 
sub-section (1) of Sevtien 3:’ See. 81 (1) 
does not contein a non obstante clause 
“Shri Nariman is fight, there 
would be no alternative save to exclude 
the applicability of all of its pnovisions 
to a company like NIL, by reading ‘into 
it an overriding provision “which alone 
can achieve such a result. ‘(On the other 
hand, to accept wholesale the argument 
of Shri Seervai would render the first 
proviso to Section 43A (1) magatory. The 
aight to retain in the Articles the provi- 
sion regarding ‘the nestriction on the right 
to transfer shares, the limitation on .the 
number of members to fifty and the pro- 
eaten of pra invitation to the ‘public 


of the Cum wili then be washed off. 
The truth seems to us to lie in between 
the extreme stands of the learned coun- 
sel for the two sides. 

158. There is no difficulty in giving 
full effect to clauses (a) anc (b) of Sec- 
tion 81 (1) in the case of a company like 
becom2s a public 
company under Section 434. Clause (a) 
requires that further shares must be 
offered to the holders of eqrity. shares of 
the Company in proportion, as nearly as 
‘circumstances admit, to the capital paid 
up on those shares, while Cause (b) re- 
quires that the offer of further shares 
must be made by a notice specifying the 
number of shares offered and limiting 
the time, not being less than fifteen days 
from the date of the offer, within which 
the offer, if not accepted, wil be deemed 
to have been declined. The real difficulty 
arises when one reaches cl. [c) according 
to which, the offer shall be d=emed to in- 
clude the right of renunciation of ‘shares 
or any of them in favour o2 any other 
person. We will keep aside Zor the time 


being the opening words of clause (c: 


“unless the articles of the cempany other- 
wise provide”. Clause (c) further requires 
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that the notice referred to in clause (b) 
must contain a statement as to the right 
of renunciation provided for by clause (c). 
Having given to the matter our most 
anxious consideration, we are of the 
opinion that Clause (c) of Section 81 (1) 
cannot apply to #he erstwhile private 
companies which have become public 
companies under Section 43A and which 
include, that is to say which retain or 
continue to include, in their articles. of 
. association the matters specified in Sec- 
tion 3 (1) (iii) of the Act, as specified in 
the first proviso to Section 43A. If cl. (c) 
were to- apply to the Section 43A — pro- 
viso companies, it would be open to the 
offerees to renounce the shares offered 
to them in favour of any other person 
or persons. That may result directly in 
the infringement of the article relating 
to the matter specified in Section 3 (1) 
(iii) (b) because, under clause (c) of Sec- 
tion 81 (1), the offeree is entitled to split 
the offer and renounce the shares in 
favour of as many persons as he chooses, 
depending partly on. the number of 
shares offered by the company to him. 
The right to renounce the shares in 
favour of any other person is also bound 
to result in the infringement of the 
article relating to the matter specified: in 
Section 3 (1) (iii) (c), because an offer 
which gives to the offeree the right ‘to 
renuunce the shares in favour of a non- 
member is, in truth and substance, an in- 
vitation to the public to subscribe far 
the shares in the company. As stated in 
Palmer’s Company Law (22nd - Edn., 
Vol. I, paras 21-18): 


“Where the company issues rencunce- 
able letters of allotment the circle of 
original allottees can easiiv be broken 
by renunciation of those rights and com- 
plete strangers may become the allottees; 
here the offer will normally be held ta 
be made to the public.” 


There is a statement to the same effect 
in Gower’s Company Law (4th Edn., 
page 351): 


“Tt is therefore clear than ar. invitation 
by or on behalf of a private company ta 
a few of the promoter’s friends and re- 
lations will not_be deemed to be ar. offer 
to the public. Nor, generally, will an offer 
which can only be accepted by the share- 
holders of a. particular company. Cn the 
other hand it is equally clear that an 
_ offer of securities in a public company 
even to a handful-of people may be an 
offer to the pubhe if it is calculated 
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(which presumably means “Likely” 
rather than “intended”) to lead to the 
securities being subscribed (i. e. appiied 
for on original allotment) or purchased _ 
(i. e. bought after original allotment) by” 
persons other than those receiving the 
initial offer. In particular, if securities ` 
are to be issued under renounceable .ai- 
Ictment letters or letters of right the in- 
vitation to take them up must be deemed 
to be made to the public, since these 
securities are obviously liable to be sub- 
scribed or purchased by others.” , 
The learned author says at page 430 that 
in the case of a private placing — an 
issue by a private company — allotment 
letters will probably be dispensed with, 
“in any case they cannot be freely re- 
nounceable”. In foot-note (22) the author 
points out that the real danger is that * 
if renounceable allotment letters are 
issued, the company may be regarded as 
having made an offer to the public. We 
cannot construe the provision contained 
in clause (c) in a manner which will lead 


. to the negation of the option exercised 


by the company to retain in its articles 
the three matters referred to in S. 3 (1) 
(iii). Both these are statutory provisions 
and they are contained in the same 
statute. We must harmonise them, unless 
the words of the statute are so plain and 
unambiguous and the policy of the statute 
so clear that to harmonise will be doing 
violence to those words and ta that 
policy. Words of the statute, we have 
dealt with. Its policy, if anything, points 
in the direction that the integrity and 
structure of the Section 43-A proviso 
companies should, as far as possible. “not , 
be broken up. 


159. The exemption in favour of pri- _ 
vate companies would appear to have 
been inserted in Section 81 (3) (a) be- 
cause of the right of renunciation con- 
ferred by Section 81 (1) (c). Section 105C 
of the Companies Act, 1913 which con- 
tained substantially all the provisions 
that are to be found in Section 81 (1) (a), 
(b) and (d) applied to all companies. .The 
right of renunciation in favour of. any 
other person was conferred for the first 
time by the Act of 1956. That led to the 
insertion of the exception in favour of 
private companies since, a right of re- 
nunciation in favour of other persons is’ 
wholly inconsistent with the structure of 
a private company, which has to contain 
the three characteristics mentioned in 
Section 3 (1) (1i). When Section 43A was 


„introduced by Act 65 of 1960, the legis- 


oe, 


-comes a public company under 


` Section 433 (d), such a 
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lature apparently overlooked the need 3 


exempt companies falling under it, read 


with its. first proviso, from the operation 
of clause (c) of Section 81 (1). That the 
legislature has overlooked such a need in 
regard to other matters, in respect of 
which there can be no controversy, 15 
clear from the provisions of Ss. 45 and 433 
(d) of the Companies Act. Under S 45; 
if at any time the number of members of 
a company is reduced, in the case of a 
Public Company below seven, or ir the 
case of a Private Company below two, 
every member of the company becomes 
severally liable, under the stated cireunr 
stances, for the payment of the whole 


` debt of the company and can be sev=2ral- 


ly sued therefor. No exception haz yet 
been provided for in Section 45 in favour 
of the Section 43A — proviso companies, 
with the result that a private company 
having, say, three members whick bæ- 
Ses 
tion 43A and continues to function wita the 
same number of members, will attract the 
rigour of Section 45. Similarly, -umder 
company would 
automatically incur the liability of being 
wound up for the same reason. If and 
when- these provisions fall for consicera- 
tion, due regard may have to be given ta 
the principle of harmonious constructior, 
in order to exclude Section 43 — proviso 
companies from the application of thosa 
provisions. We hope that before suca an 
occasion arises, the Legislature will make 
appropriate amendments in the relevant 


provisions of the Companies Act. Such 
amendments have been made in See- 
tions 174 (1); clause (iii) of the sezond 


proviso to sub-section (1) of Section 220, 
and Section 252 (1) in order to accord 
separate treatment to private companies 
which become public companies by vir- 
tue of Section 43A, as distinguished irom 
public companies of the general kind. 

- 160. In coming to the conclusion that 


_ Clause (c) of Section 81 (1) cannot apply 


to Section 43A — proviso companies we 
have not taken into consideration the 
impact of the opening words of clause (c): 
“Unless the articles of the company 
otherwise provide’. The effect of these 
words is to subordinate the provisions of 
clause (c) to the provisions of the art_cles 
of association of the company. In cther 
words, the provision. that the offer of fur- 
ther shares shall be deemed to inc_ude 
the right of renunciation in favour of any 
other person will not apply if the art cles 
of the company “otherwise provide”. 
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Similarly, the requirement that the notice 
of offer must contain a statement of the 
right of renunciation will aot apply if the 
articles of the company otherwise pro- 
vide. The question which we have to con- 
sider under this head is wether the arti- 
cles of association of NIIL provide other-- 
wise than what is provided by clause (c) 
of Section 81 (1). We have already ex- 
tracted the relevant articles, namely, 
Articles 11, 32, 38 and 50. To recapitulate, 
Article 11, which has an important’ bear- 
ing on the subject now under discussion, 
provides that in order that the company 
may be a private company, (i) no invita- 
tion shall be issued to the public to sub- 
scribe for any shares, debentures, etc; (ii) 
the number of members cf the company 
shall be limited to 50; and (iii) the right 
to transfer shares of the company will 
be restricted in the manrer provided in 
the articles. By Article 32 a share may 
be transferred, subject to Article 38, by 
a member to any member selected by 
the transferor but no share shall other- 
wise be transferred to a person who is 
not a member so long as any member is 
willing to purchase the same at a fair 
value. Article 38 confers upon the direc- 
tors the power to refuse to register the 
transfer of a share for four reasons, the 
last of which is that the transfer will 
make the number of members exceed the 
limit of 50. Article 50, which also is im- 
portant, provides that the offer of new 
shares shall be made by a notice specify- 
ing the number of shar2s_ offered and 
limiting the time within which the offer, 
if not accepted, will be deemed to have 
been declined. If the offer is declined or 
is not accepted before the expiration of 
the time fixed for its acceptance, the 
directors have the power to dispose of the 
shares in such manner as they think most 
benericial to the company. 


161. It is urged by Skri Seervai that 
none of the articles of the company pro- 
vides otherwise than what is provided in 
clause (c) of Section 81 (1) and therefore, 
clause (c) must have its full play in the 
case of NIIL. On the other hand, it is 
contended by Shri Nariman that the 
opening words of clause (c) do not re- 
quire or postulate that the articles of the 
company must contain an “express” pro- 
vision, contrary to what -s contained in 
clause (c). The contention, -n other words, 
is that if the articles of a zompany con- 
tain a provision which, by necessary im- 
plication, is otherwise than what is pro- 
vided in clause (c), that clause can have 
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no applicaiion. In view of our finding that 
keeping aside the opening words af 
clause (c), the provisions of that clause 
cannot apply to Section 43A proviso com- 
panies, it is academic to consider whether 
the word “provide” in the opening part 
of clause (c) postulates an express provi- 
sion on the subject of renunciation or 
whether ‘it is- sufficient compliance with 
the opehing words, if the articles contain 
“by necessary implication a provision 
which is otherwise than what is provided 
in. clause (c). We would, however, like 
to express our considered conclusion on 
this point since the point has been argued 
fully by both the counsel and needs to be 
examined, as it is likely to arise in other 
cases. . 

162. In the first place, while constru; 
ing the opening words of Section 81 (1) 
_ (c), it has to be remembered that Sec- 
tion 43A companies are entitled under 
the proviso to that section to include pro- 
visions in their Articles relating to mat- 
ters specified in Section 3 (1) (iii). The 
right of renunciation in favour of any 
cther person is wholly inconsistent with 
the Articles of a private company. Ifa 
private company becomes a public com; 
‘pany by virtue of 
tains or continues to include in its Arti- 
cles matters referred to in Section 3 (1) 
(iii), it is difficult to say that the Articles 
do not provide something which is other- 
wise than what is provided in clause (c). 
.The right of renunciation in favour of 
any other person is of the essence of 
clause (c). On the other hand, the absence 
of that right is of the essence of the 
structure of a private company. it must 
follow,.that in all cases in which erst- 
while ‘private companies become public 
companies by virtue of Section 43A and 
retain their old Articles, there would of 
necessity be a provision in their Articles 
which is otherwise than what is contain- 
ed in clause (c). Considered from. this 
point of view, the argument as to whether 
the word “provide” in the opening wards 
of clause (c) means “provide expressly’ 
loses its significance. 


163. On the question whether the 
word "provide? means “provide ex- 
pressly”, we are unable to accept Shri 
Seervai’s submission that the Articles 
must contain a provision which is ex- 
pressly otherwise than what is provided 
in clause (c). In the context in which a 
private company becomes a public com- 
pany under Section 43A and by reason of 


Section 43A ‘and re` 


N. I N. L H. Ltd. A.L R. 


the option availakle to it under the pra- 
viso, the word “provide? must be under- 
stood to mean “provide expressly or by 
necessary implication”. The necessary 
implication of a provision has the same 
effect and relevance in law as an express 
provision has, wnless the relevance of 
what-is necessarily implied is excluded ` 
by the use of cl2ar words. Considering 
the matter from all reasonable points of 
view, particularly the genesis of Sec- 
tion 43A proviso companies. we are of 
the opinion that in order to attract the 
opening words. of clause (c) of Sec- 
tion 81 (1), it is not necessary that the 
Articles of the Company must contain an 
express provision ctherwise than what is - 
con:ained in clausa (c). 

164. We do not think it necessary to 
consider the decision of the Privy Council 
n Shanmugam v. Commissioner for Re- 
gistration, 1962 AC 515 cited by Shri 
Nariman, which says that to be an "ex- 
press provision” with regard to something 
itisnot necessary that the thing should be 
specially mentioned; it is sufficient that 
it is directly covered by the language, 
however broad che language may be 
which covers it, so long as the applicabi- 
lity arises directly from the language 
used and not by inference therefrom. We 
may only mention that though the Arti-, 
cles of NITL do not contain an express 
provision that there shall be no right of 
renunciation, that right is wholly in- 
consistent with the Articles. We have al- 
ready stated above that the right of re- 
nunciation is tantamount to an invitation 
to the public to subscribe for the shares 
in the company and ean violate the provi- 
sion in regard to the limitation on the ` 
number of members,’ Article il, by re- 
ason of its clause {iv), prevails over the 
provisions of all other Articles if there 
is inconsistency between it ana any other 
Article. ` 

165. ' For these reasons we are of the 
opinion that clause (c} of Section 81 (1) 
of the, Companies Act, apart from the 

' consideration arising out of the opening 
words of that clause, can have no appli- 
cation to private companies which have 
become: public companies by virtue of 
Section 434 and which retain in their 
Articles the three matters referred to in 
Section 3 (1) (iii) of the Act. In so far as 
the opening words of clause (c) are con- 
cerned, we are of the opinion that they 
do not require an express provision in the 
Articles of the Company which is other- 
wise than what is provided for im 
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'cłause (c). It is enough, in order to com- 
ply with the opening words -of clause {e), 
that the Articles of the Company cortain 
iby necessary implication a provision 
which is otherwise than what is provided 
in clause (c). Articles 11 and 50 of N_IL's 
Articles of Association negate the right 
of renunciation. 


166. The question immediately arises, 
which is of great practical importance m 
this case, as to whether the members of 
a Section 48A-pruviso company hare a 
limited right of renunciation, under which 
they can renounce the shares offered to 
them in favour of any other member or 
members of the company. Consistently 
with the view which we have taken or 
clause (c) of Section 81 (1), our answer 
to this question has to be in the negative. 
The right to renounce shares in favour of 
any other person, which is conferred by 
clause (c) has no application to a com- 
pany like NIIL and therefore, its mem- 
bers cannot claim the right to reno ance 
_|Shares offered to them in favour of any 
other member or members. The Articles 
of a Company may: well provide for a 
right of transfer of shares by one mem- 


ber to another, but that right is very: 
much different from the right of re- 
nunciation, properly so called. In fact, 


learned counsel for the Holding Company 
has cited the decision in Re Pool Shipping 
Co. Ltd., (1920-1 Ch 251) in which it wes 
held that the right of renunciation is not 
the same as the right of transfer of shares. 


167. Coming to sub-section (1A) of 
Section 81, it provides, 
. that notwithstanding anything contamed 
in sub-section (3), the further shares may 
be offered to any persons in any manner 
whatsoever, whether or not those persons 
include a person referred to in clause (a) 
of sub-section (1). That can be done wader 
clause (a) of sub-section (1A) by passing 
a special resolution in the General Meet- 
. ing of the company or under clause (bj, 
where no such special resolution is passed, 
if the votes cast in favour: of the proposal 
exceed the votes cast against it and ths 
Central Government is. satisfied that the 
proposal is most beneficial to the œm- 
pany. For reasons similar to those for 
which we have come to the conclusion 
that clause (c) of Section 81 cannot apply 
to a Section 43A-proviso company, we 
must hold that sub-section (1A), can also 
have no application to such comparies. 
To permit the further shares to be offer- 
ed to the persons who are not members. 


N. I I. Lid. v. 


stated bréefiy, ` 


Rights Shares 
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of the company will be clearly contrary 
to the Articles of Associæion ofa Sec- 
tion 43A-proviso company. in regard to 
the three matters which bear on the 
structure of such companies. At the 
highest, the method provided for in 
clauses (a) and (b) of sub-section (1A)! 
may be resorted to by a Section 43A- 
proviso company for the Emited purpose) 
of offering the new shares Lo its members| 
otherwise than in proportion to the capi-| 
tal paid up on the equity shares of the! 
company. That. course mar be open for) 
the reason that. sub-section (1A) permits] 
the further shares to be oered “in any! 
manner whatsoever”. A change in the pro 
rata method of offer of new shares is not 
necessarily violative of the basic charac- 
teristics of a private company which be- 
comes a public company by virtue of Sec- 
tion 43A. To this limited extent only, but 
not beyond it, the provisions of sub-sec- 
tion (1A) of Section 81 car apply to such 
companies. 


16% The following propositions emerge 
out of the discussion of tke provisions of 
FERA, Sections 43A and 82 of the Com- 
panies Act and of the articles of associa- 
tion of MIL: 


(1) The Holding Company had to part 
with 20% out of the 60% equity capital 
held by it in NIIL; 





(2) The offer of Rights Shares made to 
the Holding Company as a result of the 
decision taken by Board of Directors in 
their meeting of April 6, 1977 could not 
have been accepted by the Holding Com- 
pany; 

(3) The Holding Company had no right 
to renounce the Rights Shares offered to 
it in favour of any other person, mem- 
ber or non-member; and 


(4) Since the offer of Rights Shares 
could not. have been either accepted or 
renounced by the Holding Company, the 
former for one reason and. the latter for 
another, the shares offered to it could, 
under Article 50 of the articles of asso- 
ciation, be disposed of by the directors. 
consistently with the Articles of NIIL, 


particularly Article 1 in such 
manner as they thought most 
beneficial to the Company. These 
propositions afford a complete ans- 
wer to Shri Seervai’s. ccntention that 


what truly constitutes oppression of ths 
Holding Company is not the issue of 
to the existing Indian 
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shareholders only but the offer of Rights 
Shares to all existing shareholders and 
the issue thereof to existing Indian share- 
holders only. i 


169. The meeting of 2nd May, 1977 


was unquestionably illegal for reasons 


already stated. It must follow that the 


decision taken by the Board of Directors 
in that meeting could not, in the normal 
circumstances, create mutual rights and 
obligations between the parties. But we 
will not treat that decision as non est 
because a point of preponderating im- 
portance is that the issue of rights shares 
to existing Indian shareholders only and 
the non-allotment thereof to the Holding 


Company did not cause any injury to the’ 


proprietary rights of the Holding Company 
as shareholders, for the simple reason 
that could not have possibly accepted the 
offer of rights shares because of the pro- 
visions of FERA and the conditions im- 
posed by the Reserve Bank in its letter 
dated May 11, 1976, nor indeed could they 
have renounced the shares offered to <hem 
in favour of any other person at al! be- 
cause Section 81 (1) (c) has no applica- 
tion to companies like NIIL which were. 
once private companies but which be- 
come public.companies by virtue of Sec- 
tion 43-A and retain in their articles the 
three matters referred to in Sec- 
tion 3 (1) (iti) of the Act. 

170. It was neither fair. nor proper on 
the part of NIIL’s officers not to ensure 
the timely posting of the notice oz the 
meeting for 2nd May so as to enable 
Sanders to attend that meeting. But 


there the matter rests. Even if Sanders 


were to attend the meeting, he could not 
have asked either that the Holding Com- 
peny should be allotted the rights shares 
or alternatively, that it should be allow- 
ed to “renounce” the shares in favour of 
any other person, including the Manoha- 
ran group. The charge of oppression aris- 
ing out of the central accusation of non- 
allotment of the rights shares to the Hold- 
ing Company must, therefore, fail. 


171. We must mention that we have 
rejected the charge of oppression after 
- applying to the conduct of Devagnanam 
and his group the standard of probity and 
fair play which is expected of partners in 
-a business venture. And this we have 
done without being influenced by the con- 
sideration pressed upon us by Shri Nari- 
man that Coats and NEWEY, who were 
two of the three main partners, were 
not of one mind and that NEWEY never 
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complained of oppression. They may or 
they may not. That is beside the point. 
Such technicalities cannot be permitted 
to deřeat the exercise of the equitable 
jurisdiction conferred ky Section 397 of 
the Companies Act. Shri Seervai 
drew our attention to the decision in 
Blissett v. Daniel ( (1853) 68 ER 1022) the 
facts of which, as they eppear at pp.. 1036- 
37, bear, according to him, great resembl- 
ance to the facts before us. The following 
observations in that case are of striking 
relevance: 

“As has been well observed during the 


course of the argument. the view taken 
by this Court with regard to morality 
of conduct amongst all parties — most 


aspecially amongst those who are bound 
by the ties of partnership — is one of the 
highest degree. The standard by which 
parties are tried here, either as trustees 
or as co-partners, or in various other rela- 
tions which may be suggested, is a stand- 
ard, I am thankful to say so, far higher 
than the standard of the world; and, tried 
by that standard, I hold it to be. impossi- 
ble to sanction the removed of this gentle- 
man under these circumstances”. (p. 1040). 
Not only is the law on the side of Devag- 
nanam but his conduct cannot be cha- 
racterised as lacking in probity, consider- 
ing the extremely rigid attitude adopt- 
ed by Coats. They drove him into a tight 
corner from which the only escape was 
to allow the law to have its full play. 


172. Even though the company peti- 
tion fails and the appeals succeed ‘on the 
finding that the Holding Company has 
failed to make out a case of oppression, 


‘the court is not powerless to do substan- 


tial justice between the parties and place 
them, as nearly as it may, in the same 
position in which they would have been, 
if the meeting of 2nd May were held in 
accordance with law. The notice of the 
meeting was received by Sanders 
in U.K. on the 2nd May when 
was over, bar the 
post-meeting recriminations which even- 
tually led to this expensive litigation. If 
the notice of the meeting had reached the 
Holding Company in time, it is reasonable 
to suppose that they would have attended 
the meeting, since one of the items on 
the Agenda was “Policy — (a) Indianisa- 
tion, (b) allotment of shares”. Devag- 
nanam and his group were always ready 
and willing to buy .the excess shares of 
the Holding Company at a fair price as is 
clear from the correspondence to which 
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our ‘attention has been drawn. In the effi- 
davit dated May 25, 1977, Devagnanam 
stated categorically. that the Indian share- 
Holders were always ready and willing 
to purchase one-third of the shareholding 
of the non-resident shareholders, az é 
price to be fixed in accordance with the 
Articles of Association by the Reserve 
Bank of India. On May 27, he sert è 
cable, though ‘without prejudice’, offer- 
ing to pay premium if the Holding Ccm- 
pany were to adopt disinvestment as £ 
method of dilution of their interest. In 
the trial Court, counsel for the Indiar 
shareholders to whom the rights sheres 
were allotted offered to pay premium or 
the 16,000 rights shares. The cable anc 
the offer were mentioned before us by 
Shri Nariman and . were not disputed by 
Shri Seervai. There is no reason way we 
should not call upon the Indian shere- 
holders to do what they were always 
willing to do, namely, to pay to the Hcld- 
ing Company a fair premium on the 
shares which were offered to it, which it 
could neither take nor. renounce and 
which were taken up by the Incian 
shareholders in the enforced absence of 
the Holding Company.’ The willingness 
of the Indian shareholders to pay a pre- 
mium on the excess holding or the rights 
shares is a factor which, to some extent, 
has gone in their favour on the question 
of oppression. Having had the benefit of 
that stance, they must now make it good. 
Besides, it is only meet and just that the 
Indian shareholders, who took the rights 
shares at par when the value of tose 
shares was much above par, should be 
asked to pay the difference in order to 


nullify their unjust and unjustifiable en- ` 


richment at the cost of the Holding Com- 
pany. We must make'is clear that we are 
not asking the Indian shareholders to pay 
the premium as a price of oppress.on. 
We have rejected the plea of oppression 
and the course which we are now adcpt~ 
ing is intended primarily to set right the 
course of justice, in so far as we may. 
173. The question then is as to what 
should be taken to be the reasoneble 
value of the shares which were offered 
to the Holding Company but taken cver 
by the bulk of the Indian shareholders In 
his letter dated December 17, 1975 to 
M. M. C. Newey, D. P. Kingsley, the Sec- 
retary of NIIL, had assessed the value of 
NIIL’s shares at Rs. 175/- per share. Tha: 
value was arrived at by averaging the 


. break-up -value,- the.. yield value and the 
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.Directors were held, 
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average market price in the case of quot- 
ed shares, Citing a paragrapa from a book 
on the Foreign Exchange Regulation Act, 
Kingsley says in his letter that the me- 
thod which was adopted by him for valu- 
ing the shares was also fo_lowed by the 
Controller of Capital Issues. Copies of 
Kingsley’s letter were sent to Alan 
Mackrael and Devagnanara. On June 9, 
1976 Price Waterhouse, Peat & Co. 
Chartered Accountants, Calcutta, wrote 
a letter to Mackrael in response to 
the later’s cable, valuing the shares of 
NIIL at Rs. 204/- per share. That letter 
show's that while valuing the shares, they 
had taken into account various factors in- 
cluding “the average of the net asset 
value and the earnings basis’, which, ac- 
cording to them, are consid2red as relev- 
ant factors by the Controller of Capita] 
Issues while valuing the stares of com- 
panies. The Chartered Accountants ap- 
plied “the CCI formula” and after mak- 
ing necessary adjustments to the fixed as- 
sets, the proposed dividend and the gra- 
tuity liabilities for 1975, they valued 
NITL’s business, on a net asset basis, at 
Rs. 50 lakhs. On an earnings basis, the 
valuation of the Company based on the 
past three years’ net profits, capitalized 
at 15%, was Rs. 80 lakhs. That gives an 
average valuation of Rs. 65 lakhs for the 
business or Rs. 204/- per skare. The pur- 
ported offer to Devagnanam by - Khaitan 
“a sewing needle competitor to Ketti”, at 
3.6 times par, cannot afforc any criterion 
for valuing NIIL’s shares. Khaitan, pur- 
portedly, had competitive business inter- 
ested and was therefore prepared to “pay 
the earth to acquire NIIL”. 

174. According to the learned trial 
Judge, one thing which appeared to be 
certain was that the market value of the 
shares of NIIL at or about zhe time when 
disputes arose between the parties, and 
particularly during the period when the 
controversial meetings of the Board of 
ranged between 
Rs. 175/- and Rs. 204/-. We agree with 
the learned Judge and hold that it would 
be just and reasonable to iake the aver- 
age market value of the rizhts shares on 
the crucial date at Rs. 180/- per share. 
The learned trial Judge awarded a sum 
of Rs. 90/- per share on 8495 shares to 
the Holding Company by way of “sola- 
tium”, which, with respect, is not an ac- 
curate description of the award and is 
likely to confuse the basis and reasons 
for directing the payment to be made. 


Be 
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Since the average market price of NHL's 
shares in April-May 1977 can be taken to 
be Rs. 190/- per share, the Hoiding Com- 
pany, which was offered 9495 rights 
shares, will. be entitled to receive from 
the Indian shareholders an amount equi- 
valent to that. by which they unjustifiably 
enriched themselves, namely, Rs. 90 ¥ 
9495 which comes to Rs. 8,54,550. We 
direct that Devagnanam, his group and 
the other Indian shareholders who took 
the rights shares offered to the Holding 
Company shall pay, pro rata, the sum of 
Rs. 8,54,550/- to the Holding- Company. 
The amount shall be paid by them io the 
Holding Company from their-own funds 
and not from the funds or assets of NIIL. 


175. As a further measure of neutra~ 


lisation of the benefit which the Indian ; 


shareholders received in the ‘meeting of 
2nd May, 1977, we direct that the 15. 000 
rights shares which were allotted in that 
meeting to the Indian shareholders wil 
be treated as not qualifying for the pay- 
.ment of dividend for a period of one year 
“commencing from January 1, 1977, the 
Company's year being the Calendar year. 
The interim dividend or any further 
dividend received by the Indian share- 
holders on the 16,000 rights shares for 
the year ending December ' 31, 1977 shall 
be repaid by them to NIL, which ‘shall 
distribute the samé as if the issue - and 
allotment of the right shares was’ not: 
made until after December 31, 1977. This 
direction will not be deemed to affect or 
ever to have affected the exercise of any 
other rights by the Indian shareholders 
in respect of the 16,000 rights shares alr. 
lotted to them. ati 
176. We have not‘ considered thè 
possibility of Manoharans taking up the 
rights shares offered to them because, by 
a letter dated, May 11, 1977 to WNIIL’s 
Secretary, N. Mancharan had declined 
the offer on the. ground that he was “not 
in a position to take those shares”, : 


177. Finally, in order to ensure the 
smcoth functioning of NIL and with a 
view to ensuring that our directions are 
complied with expeditiously, we direct 

` that Shri M. M. Sabharwal who was ap- 
pointed as a Director and Chairman of 
the Board of Directors under the orders 
of this ‘Court dated November .6, 1978 


will continue to ‘function as such until 


Decembeř 31, 1982. 


178. The Company will dat all effec. 


tive steps to obtain the sanction or“per+ 
mission of the Reserve Bank of Indie or 
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the Controller -of Capital Issues, as the 
casa may be, if it is.-necessary to obtain 


-such sanction or permission for giving 


effect to the directions 
this judgment. 

179." In the result, the appeals are 
allowed with. the directions above men- 


tioned and the judgments of the learned 


given by us in 


‘Single Judge and of the Division Bench 


of the High Court are set aside. We make 
no order as to costs since both the , sides 
are, more ‘or less, equally to blame, one 
for creating an impasse and the other for 
its unjust enrichment. All’ parties shall 
bear their own costs throughout.. 

180. The interim: orders. passed by. 
this Court are vacated. 

Further directions:, 

131., The amount of Rs. . 8,54,550/- 
which the Indian shareholders have 
directed to pay to the Holding Company 
shall be paid in two instalments, the first 
of which shall be paid before August 31, 
1981 and the second before November 30, 
1981. 

182. The interim Board of Directors 
shall Zorthwith hand: over charge to the 
Board which was. superseded, but with 
Shri M. M. Sabharwal as a Direetor and 
Chairman of the Board of Directors.’ 
After taking the charge from the interim 
Boerd, the Board of. -Director . wilk take 
expeditious steps for convening an An- 
nual General Meeting forthe year 1976-77 
and the years thereafter for the purpose 
of passing the accounts, declaring divid- 
ends electing all..Directors and for deal- 
ing with other necessary or imcidental 
matters. 

-Appeal allowed, 
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à (From: Kerala) 
R. S. PATHAK, A. P. SEN AND 
E. S. VENKATARAMIAH, JJ. 

Civil Appeals Nos. 1167 to 1169, 2149, 
2151, 2187 to-2189 of 1979, D/- 11-2-1981. 

Dy. .Commissioner of Sales Tax (Law) 
Board .of Revenue (Taxes), Ernakulam, ` 
Kerala, Appellant v. M/s. T. P. Ranta- 
sabhapaty. etc. etc., Respondents. 

Kerala General Sales Tax Act a5 of 1963), 
Sch. 1, Entry 26-4 — Water supply and 
sanitary fittings — G. I. Pipes whether cover- 
ed by entry. Decision of Kerala High Court, 
Reversed. 
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In certain circumstances, G. J.. Pipes mzy 
be regarded as exigible tə sales tax under 
Entry 26-A. Whether G. I. Pipes -car be 
regarded as ‘sanitary fittings’ within the 
_ meaning of the Entry will -depend on the 
facts of each case. AIR 1980 SC 611, Ap- 
plied. Decision of Kerala High Court, Re- 


versed: (Paza 1) 
Cases Referred : Chronological Paras 
AIR 1980 SC 611: a380) 1 SCR 938: 1930 

Tax LR 1603 1 


_ PATHAK, J.:— In all eee ‘appeals; the ap- 
pellant raises the question whether G. I. Pipes 
fall within the description “Water Supply and 
Sanitary Fittings” in Entry 26-A of the First 
Schedule to the Kerala General Sales Tax 
Act, 1963. The question was answered by 
the High Court against the appellant. Since 
then this Court has held in' Deputy Commis- 
-sioner of Sales Tax (Law) Board of Revenue 
v. G. S. Pai & Co., (1980 (1) SCR £38) : 
(AIR 1980 SC 611) that in certain circum- 
stances, 
exigible to` sales tax under Entry 26-A. 
Whether G. I. Pipes can be regarded as 
‘sanitary fittings’ within-the meaning of the 
Entry will depend on the facts of each case. 
We think that it is appropriate that the cases 
should be remanded to the Appellate As- 
sistant Commissioner to decide the qu2stian 
on the basis of the test laid down by this 
Court in the aforesaid judgment. 

2. The appeals are all owed, the judgment 
of the High Court in the ‘several cases is set 
aside and the cases are remandéd accordingly. 
-There is no order-as to costs. 


` Appeals allowed. 


AIR 1981 SUPREME, COURT 1363 
(From: 1973 Tax LR 253 (Cal): 
P. N. BHAGWATI AND 
E. S. VENKATARAMIAH, JJ. 
Civil Appeal No, 1146 of 1973, 
23-4-1981, 


M/s. Ganga Saran & Sons Pvt. Ltd., 
Calcutta Appellant v. The Incom3-tax 
Officer and others, Respondents. 

Income-tax Act (43 of 1961), S. 147 (a) 
—- Reopening of assessment under — 
Expression “reason to believe” Im- 
port of — Reasons must have bearirg on 
matters with regard to which I. T. D, is 
required to entertain relief, 1973 Taz LR 
253 (Cal), Reversed. 

Two distinct conditions mua be. satis- 
fied before the Income-tax Officer can 


EX/EX/C315/81/SNV 


Dy- 





Ganga Saran & Sons v. I-T. Officer 


G. I. Pipes may be regarded as _ 
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assume jurisdiction to issue notice under 
Section 147 (a). First, he must have rea- 
son to believe that the income of the as- 
sessee has escaped assessment and 
secondly, he must have reason to believe 
that such escapement is by reason of the 
omission or failure .on the part of the as- 
sessee to. disclose fully and truly all 
material facts necessary for his assess- 
ment. If either of these conditions is not 
fulfilled, the notice issued by the 
Tncome-tax Officer. would be without 
jurisdiction, The. important words under 
Section 147 (a) are “has reason to be- 
lieve” and these words are stronger than 
the words :“is satisfied”. The belief en- 
tertained by the Income-tax Officer 
must uot. be arbitrary or irrational, It 
must be reasonable or in other words it 


-must be based on reasons which are rel- 


evant and material. The Court, of course, 
cannot investigate into tke adequacy or 
sufficiency of the reascs which have 
weighed with the Income-tax. Officer in 
coming to the belief, but the Court can 
certainly examine whetker the reasons 
are relevant. and have a bearing on the 
maiters in regard to which he is requir- 
ed to entertain the belief before he can 
issue notice under Section 147 (a). If 
there’ _is no rational nd intelligible 
nexus between the reasons and the 
belief, so that, on such reasons, no one 
‘properly | instructed on facts and law 
could reasonably entertain the belief, 
the conclusion would be inescapable that 
the Income-tax Officer cculd not have 
reason to believe that any part of the 
income of the assessee had escaped as- 
sessment and such .escapement was by 
reason of the omission or failure on the 
part.of the assessee to disclose fully and 
truly all material facts and the notice 
issued by him would be liable to be 
struck down as invalid. (Para 6) 


Where the assessee company on its in- 
corporation took over running business 


-of ‘A’ at 'D’ which had b2en substantial- 


ly remunerative by putting him in sole 
charge of that business on remuneration 
commensurate with his previous earn- 
ings and remuneration pzid to him was 
allowed ‘as admissible expenditure of the 
assessee: for certain years the Į. T. O, 
could not be said to have reason to be- 
lieve that payments made to ‘A’ in the 
subsequent assessment y2ar in question 
was sham and the income of the assessee 
escaped assessment due tc failure to dis- 
close facts truly and fully merely be- 
cause ‘A’ transferred substantial sums 
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from the amount of remuneration cre- 
dited in his account with the company, 
by way of gifts to the wife and daughter 
and son of the Managing Director of the 
assessee and by way of loan to the 
Director, who was his close relation, in 
the years previous to the assessment 
year in question and in years subsequent 
thereto and withdrew only a small 


portion thereof for himself, This 
would be more so when the 
statements of account of ‘A’ 


with the company for the previous years 
and for the year in question divulged 
factum of a gift to a son of the Director 
and loan to the Director. 1973 Tax LR 
253 (Cal), Reversed, (Para 9) 


The amount of remuneration paid to 
tA’ was -not without consideration; in 
fact, it was paid for valuable services 
rendered by ‘A’ in solely managing the 
business he earlier owned. Now once it 
is seen that the person was in sole 
charge and management of business at 
‘D which was taken over by the as- 
sessee and was rendering full time ser- 
vice to the assessee in that capacity, it 
could not be said that anyone could rear 
sonably come to the belief that the pay- 
ment of remuneration made to ‘A’ was 
sham and bogus, (Para 7) 


Dr. Debi Pal, Sr. Advocate (Mr. A. K. 
Verma and Mr, K. J. John, Advocates 
with him), for Appellant; Mr, V. S. 
Desai, Sr. Advocate (Mr. Champat Rai 
and Miss A. Subhashini, Advocates with 
him), for Respondents. 


BHAGWATI, J.:— This appeal by 
certificate is directed against an order 
passed by a Division Bench of the High 
Court of Calcutta allowing an appeal 
against a decision of a single Judge 
which quashed and set aside a notice 
dated 28th March, 1968 issued by the 
Income-tax Officer under Section 148 of 
the Indian Income-tax Act, 1961 seeking 
to reopen the assessment of the assessee 
for the assessment year 1959-60. The 
facts giving rise to the appeal are a 
little important and they may be briefly 

stated as follows, 


2. Prior to March, 1947, one Deo Datt 
Sharma carried on business in Delhi in 
the name of Sharma Trading Company. 
The business was quite a prosperous one 
and.the record shows that Deo Datt 
Sharma was making an average profit of 
` about Rs. 36,000/- per year. In March, 
1947, the assessee was incorporated as a 
private limited , company . with Ganga 


Ganga Saran & Sons vy. Į.-T. Officer 


. Company 
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Saran Sharma as its managing director - 
and it took over the business of Sharma 
Trading Company as a going concern in ~ 
consideration of.allotment of 1703 shares . 
in the share capital.of the assessee to > 
Deo Datt Sharma. The share capital of 
the assessee consisted of 8,500 shares out - 
of which 1703 shares were allotted to 
Deo Datt Sharma, 5 shares were held by 
Ganga Saran Sharma and 3500 shares, by 
a company 
controlled by Ganga Saran 
Sharma and his wife, It may be pointed 
out at this stage that Deo Datt Sharma 
was the brother-in-law of Ganga Saran 
Sharma. When the business of Deo Datt 
Sharma was taken over by the assessee, 
Deo Datt Sharma was appointed director 
of the assessee along with two other 
persons. Deo Datt Sharma was placed 
in charge of management of the busi- 
ness of Delhi branch of the assessee and 
he was paid a salary of Rs. 1,000/- per 
month, commission at the rate of 1 per 
eent on the sales of the Delhi Branch 
and bonus equivalent to three months’ 
salary. Ganga Saran Sharma and the 
other two directors were also paid 
salary, commission and bonus but it is 
not necessary to set out the quantum of 
the emoluments paid to them. because 
in this appeal we are concerned only 
with the emoluments paid to Deo Datt 
Sharma and not with the emoluments 
paid to other directors, 


3. The Income-tax Officer while as- 
sessing the assessee to tax for the as- 
sessment year 1949-50 disallowed the 
claim of the assessee for deduction in 
respect of payments made to the manag- 
ing director and other directors on ac- 
count of commission and bonus. On ap- 
peal by the assessee the Appellate As- 
sistant Commissioner disagreed with the 
view taken by the Income-tax Officer 
and allowed the entire amount paid to 
the managing director and other 
directors by way of commission and 
bonus, So far as Ded Datt Sharma is 
concerned, the Appellate Assistant Com- 
missioner observed that having regard to 
the fact that this very business was car- 
ried on by Deo Datt Sharma prior to its 
taking over by the assessee and it was a 
prosperous business earning on an aver- 
age about Rs, 36,000/- per year and after 
taking over of the business by the as- 
3essee, Deo Datt Sharma continued to be 
in sole management of the business of 
the Delhi Branch, the aggregate amount 
paid to him could not at all be: regarded 


called Narendra Trading.. 
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as excessive and: was 
permissible deduction. Thus the entir2 
amount paid by the assessee to the 
managing director and . other directors 
was allowed by the Appellate Assistant 
Commissioner as a deduction in com- 
puting the- taxable income of the 
assessee, The assessee had thereafter n2 
difficulty in claiming deduction of tha 
amount paid to the managing directo? 
and other directors on account of salary, 
commission and bonus, but again in the 
assessment year 1956-57, the Income Taz 
Officer disallowed a substantial portion 
of the remuneration paid to the -manag- 
ing director and the assessment made by 
the Income Tax Officer was confirmed 
in appeal by the Appellate Assistant 
Commissioner and in further appeal by 
the Income Tax Tribunal, This led to th2 
making of a reference and the Higa 
Court answered the question referred t? 
it in favour of the assessee and held that 
the disallowance of:a portion of the re- 
muneration paid to the managing 
director was not justified. While making 
the assessment for the assessment year 
1957-58, the Income Tax Officer onc2 
again disallowed a part of the remunera- 
tion paid to the managing director as als? 
the amounts of interest paid to the dir- 
ectors on the balances lying to the credit 
of their respective accounts with the as- 
sessee on account of undrawn remunere- 
tion. The Appellate Assistant Com- 
missioner in appeal held that the interest 
paid to the directors on the balances 
lying to the credit of their respective ac 
counts was an an allowable expenditure 
but he sustained the disallowance of a 
portion of the remuneration paid to thb 
managing director. The assessee there 
upon preferred a futher appeal to tha 
Tribunal and after considering all thb 
facts and circumstances of the case, the 
Tribunal came to the conelusion thet 
the remuneration paid to the managing 
director as also to the other 
was not at all excessive and no portion 
of it could justifiably be disallowed, The 
result was that not only was the re 
muneration paid to the managing direc 
tor and the other directors allowed in 


full as a permissible deduction but also. 


the amount of interest paid on the credit 
halances in their respective accounts was 
allowed to be deducted as a permissibl= 
expenditure. Obviously, and this could 
not be disputed on behalf of the Revenue, 
the accounts . of the managing director 


and: other- directors including Deo Datt. 


Ganga Saran & ‘Sons v,-I.-T. Officer 
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directors ` 
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Sharma showing the amount of re- 
muneration credited and the withdrawals 
debited in each year were produced be- 
fore the Income-tax Officer and he was 
aware that only a vary small amount 
was withdrawn by Deo Datt Sharma out 
of the remuneration credited in his ac- 
count. The record also shows that on a 
query made by the Income-tax Officer 
the assessee furnished inter alia the as- 
sessment file number of Deo Datt 
Sharma who was being assessed in 
Delhi. The assessment for the assess- ` 
ment year 1958-59 also followed the 
same course up to the stage of appeal be- 
fore the Income-tax Tribunal and ulti- 
mately the amount of interest paid to the 
directors on credit balances:in their re- 
spective accounts was allowed as a per- 
missible deduction to the assessee. The 
assessment of the assessee for the sub- 
sequent year 1959-60 was thereafter com- 
pleted on the basis of the decision of the 
Income-tax Tribunal for the two 
earlier assessment years and the amounts 
paid to the managing director and other 
directors including Deo Datt Sharma by- 
way of salary, commission and bonus 
were allowed in full as permissible de- 
ductions and so was the interest paid on 
the credit balances in their respective 
accounts, 


4. On 28th March, 1968 the Income- 
tax Officer issued a notice under S. 148 
of the Income-tax Act, 1961 seeking to 
reopen the assessment of the assessee for 
the assessment year 1959-650 on the 
ground that the income of the assessee 
had escaped assessment at the time of 
the original assessment. Since a period 
of four years had already elapsed from 
the close of the assessment year 1959-60 
and no notice could be issued under 
section 147(b), it was obvious that the 
notice issued by the Income-tax officer 
was based on section 147 (a), and it could 
be justified only if it could be shown 
that the Income-tax officer had reason 
to believe that, by reason of omission or 
failure on the part of assessee to dis- 
close any material facts, the income of 
the assessee had escaped assessment, The 
Income-tax officer however cid not. in- 
dicate in the notice as to what were the 
reasons which had led him to believe 
that the income of ‘the assessee had 
escaped assessment by reason of omission 
or failure to disclose material facts nor 
did he give any reasons though re- 
quested by the assessee to do so, The as- 
sessee : - thereupon preferred a writ 
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petition in the High. Court of Calcutta 
challenging the validity of the notice on 
the ground that there was no omission 
or failure on “the. part of the 
assessee to disclose any- material facts 
at the time of the original assess- 
ment and that in any event, there was 
‘no reason to believe that any part of the 
Income of the assessee had escaped 
assessment by reason of such omission 
or failure. The writ petition was 
admitted and rule was. issued by a single 
Judge of the Calcutta High Court, the 
Income Tax Officer, possibly on service 
of the rule, addressed a letter dated 29ta 
June 1968 to the assessee stating that the 
notice was issued by him because he 
had reason to believe that the payment 
of ‘remuneration to Deo Datt Sharma 
was bogus and false. The Income-tax 
Officer also stated in the affidavit filed 
by him in reply to the writ petition that 
after. the assessment of the assessee was 
completed for the assessment year up 
to 1963-64, the Income-tax Officer came 
to learn that Deo Datt Sharma was: ths 
brother-in-law of Ganga Saran Sharma, 
managing director and that Deo Datt 
Sharma had ‘disposed of the income. re- 
ceived by him by way of remuneration 
from the assessee, in the following man- 
ner: 


1. On 31st July, -1957 he 
made a gift to Shri 
Narendra Sharma son 
of Shri Ganga Saran 


Sharma, Managing Direc- 
tor of the company. 

2. On 25th August, 1958 
he made’a loan to Ganga 
Saran Sharma. 


Rs. 12,550.00 


Rs. 2,25,000.0) 


Total 2,37,550.00 


and thereafter, out of the amount lying 
to his credit in the account with the 
assessee he had made the following gifts: 


On 5th December, 1960 
gift to Brahma Devi 

wife of Ganga Saran 

Sharma Rs. 1,01,101.03 
On 2ist Dec., 1960 gift 


to Indu Sharan daughter- 


in-law of Ganga Saran 
Sharma Rs. 15,101.00 
On 26th December, 1961 
gift to Hemlata Sharan 
daughter-in-law of Ganga 
Saran Sharma. Rs 56,101.00 


Ganga Saran & Sons v. L.-T. Officer 
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The Income-tax Officer stated that out of 
the total amount of remuneration of Ru- 
pees 3,51,000/- received by Deo Datt 
Sharma during the period up to 3ist 
March, 1962, he hac paid tax in the sum 
of about Rs. €5,000/- and spent a total 
sum of Rs. 2,37,550/- on account of gifts 
and loan as aforesaid and the with- 
drawals made by him for his own pur- 
poses thus did not amount to more than 
Rs, 4,000/- per year. These facts, ac- 
cording to the Income-tax Officer, show- 
ed that the remuneration paid to Deo 
Datt Sharma was not genuine and was 
sham and bogus and the amount of such 
remuneration alleged to have been paid 
to Deo Datt Sharma was wrongly allow- 
ec as a permissible deduction and hence 
the assessment of the assessee was liable 
to be reopened by issue of a notice under 
Section 147 (a). 


5. The learned single Judge of the 
Calcutta High Court who heard the writ 
petition took žhe view that there was no 
omission or failure on the part of the 
assessee to disclose. any material facts 
relating to his assessment and that, in 
ary event, there was no reason to believe 
that any part of the income of the as- 
sessee had escaped assessment at the time 
of the original assessment by reason of 
wrong allowance of the remuneration 
paid to Deo Datt Sharma as a permissible 
deduction. The writ petition was ac- 
cordingly allowed by him and the notice 
issued by the Income Tax Officer was 
quashed and sat aside, The Income Tax 
Officer thereupon preferred an appeal 
before a Division Bench of the Calcutta 
High Court and the learned Judges con- 
stituting the Division Bench allowed the 


appeal, holding that the Income Tax 
officer had reason to believe that the 
amount of remuneration paid to Deo 


Dutt Sharma had been wrongly allowed 
as a permissible deduction by reason of 
omission or failure on the part of the 
assessee to disclose the material facts 
set out above and the notice issued by 
the Income Tax Officer was justified. 
The assessee thereupon -preferred the 
present appeal in this Court after obtain- 
ing certificate of fitness from the High 


‘ Court of Calcutta. 


6. It is well. settled as a result of 
several decisions of this Court that two 
distinct conditions must be ‘satisfied be- 
fare the Income Tax Officer can assume 
jurisdiction to issue. notice under section 
147 (a). First, he must have reason to be- 
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lieve that the income of the assessee hes 
escaped assessmert and secondly, he 
must have reason to believe that. such 
lescapement is- by zeasoh of the omissica 
i lor failure on the part of the assessee tO 
[disclose fully and truly all material 
facts necessary for his assessment. EH 
jeither of these conditions is not fulfill- 
led, the notice issued by the Income-tax 
[Officer would be without jurisdiction. 
'The important words under Section 147 
(a) are “has reasor. to believe” and these 
words are stronger than the words “rs 
satisfied”, The belef entertained by tke 
Income-tax Officer must not be arbitrary 
or irrational. It must be reasonable cr 
in other words it must be based on rez- 
ons which are relevant and material. 
The Court, of course, cannot investigate 
_finto the adequacy or sufficiency of tke 
reasons which have weighed with tke 
Income-tax Officer in coming to the be- 















relevant ~ 
have a-bearing on the matters in regard 
to which he is required to entertain the 
belief before he can issue notice under 
Section 147 (a). If there is no rational 
and intelligible nexus between the rea- 
sons and the bel.ef, so that on such 
reasons, no one properly instructed œn 


that the Income-tax Officer 
could not have reason to believe that 
any part of the income of the assessee 
had escaped assessment and such escapè- 
ment was by reason of the omission er 
failure on the part of the assesste to dis- 
close fully and truly all material facts 
and the notice issued by him would he 
liable to-be struck down as invalid. 


7. Now here on the facts as admitted: 
or found it is clear that, Deo Dstt 
Sharma was carrying on the same busi- 
ness prior to the incorporation of the 
assessee as a private limited company 
and this business was yielding “him en 
average profit of about Rs. 36,000/. per 
year. When the assessee, on incorpora- 
tion, took over the business as a going 
concern from Deo Datt Sharma it ap- 
pointed Deo Datt Sharma as a director 
and placed him in sole charge of the 
management of the Delhi Branch of the 
business. In: facż, it could not be dis- 
puted on behalf o the Revenue that Deo 
Datt Sharma was, looking after the busi- 


ness of the Delhi branch of the ass@ss2e° 


in the same manner in which he was do- 


ing when he was sole proprietor. of. tke - 
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business and for this work done by him, 
Deo Datt Sharma was paid salary at the 
rate of Rs. 1,000/- per month, commis- 
sion at the rate of one per cent on the 
sales: of the Delhi branch and bonus 
equivalent to-three months’ salary. The 
amount of remuneration paid to Deo 
Datt Sharma was-thus not without con- 
sideration; in fact, it was paid for valu- 
able services rendered by Deo Datt 
Sharma in ‘solely managing the. business 
of the Delhi branch of the assessee, Now| 
once it is conceded that Deo Datt 
Sharma was in sole charge and manage- 
ment of the business of the Delhi branch. 
of the assessee and was rendering full’ 
time service to the assessee in that capa- 
city, it is difficult to see how anyone 
could reasonably come to the belief that 
the payment of remuneration made to: 
him was sham and bogus: Surely, the 
Income-tax Officer could not expect Deo 
Datt Sharma to devote his full time and 
energy to the business of the Delhi 
branch of the assessee without any re- 
muneration whatsoever. The actual re- 
muneration paid to. Deo Datt Sharma 
was in fact found to be genuine and rea~ 
sonable by the Appellate Assistant Com- 
missioner while disposing of the appeal 
of the assessee for the assessment year 
1949-59 as also by the Income-tax Tri- 
bunal while disposing of the appeal for 
the assessment year 1957-58. It is true 
that Deo Datt Sharma was the brother- 
in-law of Ganga Saran Sharma, the 
managing director of the-assessee, but 
this circumstance cannot by any stretch 
of imagination lead to an inference that 
payment. of remuneration to Deo Datt 
Sharma. who was solely managing’ and 
looking after the business of the Delhi 
Branch of the assessee was sham. and 
bogus. Even a close relative who is in. 
management and charge of a business on 
a full time basis is entitled to he paid 
remuneration and, in fact, it would be . 
wholly unreasonable to expect him- to 

work free of charge. - : 


8. The . Revenue, however, relied 
strongly on the fact that out of the 
total amount of remuneration of 
Rs. 3,51,000/- received by Deo Datt 
Sharma and. credited to his account with 
the assessee, he had not withdrawn more 
than Rs, 4,000/- per year for himself and 
an aggregate sum of Rs. 2,37,550/- was 
expended -by him in giving a loan to 
Ganga Saran Sharma and making gifts 
to the son, wife and daughters-in-law of 
Ganga Saran narma ‘on diverse dates 
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between 31st July, 1957 and 26th Decem- 
ber, 1961. We fail to see how this 
fact can lend itself to the inference that 
. the payment of remuneration to Deo 
Datt Sharma was.bogus and not genuine 
It is an admitted fact that Deo Dati 
Sharma was the brother-in-law of Ganga 
Saran Sharma and there is nothing un- 
usual in Deo Datt Sharma giving a loan 
to Ganga Saran Sharma or making gifts 
to the son, wife and daughters-in-law of 
Ganga Saran Sharma who were his close 
relatives. It is indeed difficult to ap- 
preciate how any inference can reason- 
ably be drawn that the payment of re- 
muneration to Deo Datt Sharma was 
sham and bogus merely from the man- 
ner in which he expended the amount oz 
remuneration received by him, parti- 
cularly when the persons to whom he 
gave a loan and made gifts were ‘his 


close relatives. It is possible that Deo 
Datt Sharma had other finaricial re- 
sources apart from the remuneration 


derived by him from the assessee and he 
therefore decided to give a loan anc 
make gifts to his close relatives out of 
the remuneration received by him for 
valuable services rendered to tha asses- 
see. In fact, if he had no other finan- 
cial resources, it is extremely difficult 
—- one might say, almost impossible — to 
believe that he worked for the assesseé 
and managed and looked after the busi- 
ness of the Delhi Branch on a full time 
basis without any remuneration or in 
any event on a paltry remuneration of 
Rs. 4,000/- per year when the Managing 
Director and other directors who were 
working like him were getting much 
more’ from the assessee and as the pro- 
prietor of the business prior to its tak- 
ing over by the assessee, he was earn- 
ing an average profit of about Rs. 26,000/- 
per year. We are clearly of the view 
that on these facts the Income-tax Officer 
could have no reason to believe that the 
payment of remuneration to Deo Datt 
Sharma was sham and bogus and that 
the amount of remuneration paid to him 
was wrongly allowed as a permissible 
deduction, 


9. We may point out that, in fact, the 
statements of account of Deo Datt Sharma 
with the assessee for the relevant ac- 
counting year as also the previous 
years were with the Income-tax Officer 
at the time of the original assessment 
and these statements of account clearly 
showed that out of the amount of re- 
muneration credited to his account,.-he 


Divisional Forest Officer v. Bishwanath Tea Co. Ltd. 
. had made 
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a gift of Rs, 12,550/- to the 
son of Ganga Saran Sharma on 3ist 
July, 1957 and given a loan of Rupees 
2,25,000/- to Ganga Saran Sharma on 
25th August, 1958, and the Income-tax 
Officer was fully aware that Ganga 
Saran Sharma was the Managing Direc- 
tor of the assessee. It is possible and 
we may assume it in favour of the Rev- 
enue, that the subsequent gifts made 
by’ Deo Datt Sharma to the wife and 
daughters-in-law of Ganga Saran Sharma 
were not disclosed ta the Income-tax Offi- 
cer at the time of the original assessment, 
but these gifts being subsequent to the 
relevant accounting year, the assessee 
was not bound to Cisclose the same to 
the Income-tax Officer. Moreover; it is 
difficult to appreciate how the assessee 
could be said to be under an obligation 
to disclose to the Income-tax Officer in 
the course of its assessment.as to how a 
director who was in sole charge of the 
management of the business of the as- 
sessee and who was being paid remunera- 
tion of services rendered by him to as- 
sessee, had utilised the amount of re- 
muneration received’ by him. We do not 
think it possible to sustain the conclu- 
ston that the assessee omited or failed 
to disclose fully and truly any material 
facts relating to his assessment, 

10. We must in the circumstances 
hoid that neither of the two conditions 
necessary for attracting the applicability 
of Section 147 (a) was Satisfied in the 
present case and the notice issued by 
the Income-tax Officer must be held to 
be without jurisdiction, 

11. We accordingly allow the appeal, 
set aside the judgment of the Division 
Bench and restore that of the learned 
single Judge quashing and setting aside 
the notice dated 28th March 1968, issued 
by the Income-tax Officer against’ the 
assessee. The Revenue will pay the 
costs of the assessee throughout. 

Appeal allowed, 
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(A) Constitution of India, Arts. 226, 19 
- — Incorporate body — Locus standi to file 
‘writ petition — Company not a citizen 
— Not entitled to complain breach or 
violation of fundamental right uncer 
Art. 19 — Direction in nature of writ can 
be issued in case of denial of equal.ty 
before law — Company can also file peti- 
tion for enforcement of right uncer 
statute. AIR 1963 SC 1811; AIR 1965 3C 
40, Foll. _ (Paras 7, 8) 

(B) Constitution of India, Art. 226 — 
Writ jurisdiction — Contractual right — 
Right flowing from a contract of lease 
— Breach of statutory provision mot 
` proved — Right cannot be enforced in 
writ petition. (Assam Land and Reverue 
and Local Rates Regulations, R. 37). Civil 
Rule No. 56 of 1967, D/- 10-9-1£68 
(Assam), Reversed. 


Where a Company tried to enforce 
through writ petition the right to remcve 
timber without the liability to fay 
royalty. it was held that the Company was 
not enforcing its right under R. 37 of -he 
Assam Land-and Revenue and Lozal 
Rates Regulation, but was seeking to en- 
force a contractual right under the spe- 
cific terms of contract of lease agreed to 
between the Company and the Govern- 
ment. Such contractual right, therefere 
could not be enforced in writ petition. 
AIR 1975 SC 1121, Rel. on. AIR 1571 


Assam 92 Approved. Civil Rule No. 56 of © 


1967, D/- 10-9-1968 (Assam), Reversed. 
: (Paras 6, 10) 

In substance, it was a suit for refund 
of a royalty alleged to be unauthorisedly 
recovered and that could not be enter- 
tained in exercise of the writ juriscic- 
tion. (Para 10) 
Cases Referred: Chronological Paras 
“AIR 1975 SC 1121: (1975) 3 SCR 254: 
1975 Tax LR 1569 9 
AIR 1973 SC 106: (1973) 2 SCR 757 7 
AIR 1971 Assam 92 9 
AIR 1965 SC 40: (1964) 3 SCR 885 7 
AIR 1963 SC 1811: (1964) 4 SCR 99 7 


Mr. S. K. Nandy, Advocate, for Appel- 
lant; Mr. S. N. Chowdhary, Advocate 
for Respondent. - 

DESAI, J.:— This appeal by special 
leave arises out of a writ petition filed 

“by the respondent Bishwanath Tea Co., 
Ltd., in the Assam and Nagaland Hgh 
Court questioning the action of the ap- 
` pellant, the Divisional Forest Officer, 
Darrang Division, of recovering Rupes 
7069.37 p. as royalty for cutting «end 
felling trees from Tezalpatty. grant Ne, 1 


` Divisionel Forest Officer v. Bishwanath Tea Co. Ltd. _ 
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‘held under lease dated September 27, 


1932, and for a mandamus directing’ the 
appellant to issue’ permits without insist- 
ing upon payment of royalty for the trees 
cut and felled from the-area under lease. 


2. Respondent Bishwanath Tea Co. 
Ltd. (‘Company‘ for short), took on lease 
land admeasuring 1107.26 acres from the 
Government. The lease was executed be- 
tween the Company and the Secretary of 
State for India. The lease in the first 
instance was for a period of 15 years com- 
mencing from April 1, 1932. The lease 
was to be exploited for cultivation and 
raising tea garden. The lease. was subject 
to conditions set out therein and generally 
to Assam Land and Revenue Regulation 
and the rules made thereunder. On 
February 15, 1966, manager of the Com- 
pany approached the appellant seeking 
permission to cut 7000 cubic feet of 
timber from Grant N. C. Tezalpatty No.1 
of Nagshankar Mouza, for utilising the 
same for building of staff and labourer’s 
houses. By the reply dated April 4, 1966, 
the appellant noted that the timber was 
to be cut for constructing houses in Par- 
tabghur and Dekorai Tea Estates and that 
it was necessary to ascertain whether ' 
any of the aforementioned two Tea es- 
tates was situated within the grant evi- 
denced by lease N. C. Tezalpatty No. 1. 
It was made clear that if it was not so, 
full royalty will be payable by the com- 
pany for cutting, felling and removing 
timber. The manager by his letter dated 
April 23, 1966. informed the appellant 
that as the lessee is Bishwanath Tea Co. 
Ltd., it can cut and fell timber from 
any of its leased area to be utilised for 
its purposes in any other division. There- 
fore, the manager suggested that the 
permit must be issued without insisting 
on payment of royalty. The appellant by 
his letter dated May 12, 1966, informed 
the manager that as the timber was re- 
quired for use in Partabghur and Deko- 
rai tea estates which were not within 
N. C. Tezalpatty Grant No. 1 of Nagshan- 
kar mouza from which timber was to be 
felled and cut, full royalty will be pay- 


‘able on timber so cut and removed be- - 


cause it was to be utilised for the pur- 
pose unconnected with the grant. For 
this assertion the appellant relied upon 
a portion of clause (2) of Part IV of the 
lease deed dated September 27, 1932. 
Correspondence further ensued between 
the parties and ultimately the respon- 
dent: company paid an amount of Rupees 
7069.37 p. as and by way of royalty under: > 
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protest and then filed a petition under 
Article 226 of the Constitution in the 
High Court alleging that upon a true 
construction of the relevant clause of the 
grant as also proviso to Rule 37 of the 
Settlement Rules as the timber was re- 
quired for the purpose connected with 
the exploitation of the grant, the com- 
pany as lessee was entitled to cut ard 
remove timber without _payment of 
royalty and, therefore, the recovery of 
royalty being unsupported by law, the 
appellant was liable to refund the same, 
The company also prayed for a manda- 
mus directing the present appellant who 
was respondent in the High Court for 
issuing permits without insisting on pay- 
ment of royalty whenever timber was 
to be cut from the leased area for the 


purposes connected with the exploitation, 


9f the ‘grant. 


3.. The appellant filed his return to 
the rule issued by the High Court. A 
preliminary objection was .raised that 
the right claimed by the respondent flow- 
ed from the contract of lease and such 
contractual rights and obligations can 
only be enforced in civil Court. It was 
contended that apart from the fact that 
interpretation of the contract of lease is 
generally not undertaken by the High 
Court in exercise of its extraordinary 
jurisdiction under Art. 226. it was fur- 
ther contended that even if interpreta- 
tion of the relevant clause of the lease 
as alleged on behalf of the respondent 
finds: favour with the Court, yet zacts 
will have to be investigated before any 
refund could be ordered or a blanket in- 
junction could be granted for all times 
to come against the appellant from per- 
forming his duty, namely, of grar-ting 
permit and recovering royalty. 

4, The High Court overruled the pre- 
liminary objection obsérving that the 
Court was not called upon to decide any 
complicated question of fact and the 
question for decision before the Court 
was whether the company was entitled 
to enforcement of its legal right under 
the proviso to Rule 37 of the Settlement 

- Rules. The Court further observed that 
even though part of-the proviso to R. 37 
of the Settlement Rules was incorporat- 
ed in the lease itself. nonetheless what 
the Court had to consider was the inter- 
pretation of.a statutory rule and that is 
the function of the Court under Art. 226. 
On merits the High Court held that as 
the grant N C. Tezalpatty No. 1 was in 
favour of M/s. Biswanath Tea Co, Ltd, 
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the company was entitled to cut and fell 
timber from N. C. Tezalpatty grant area 
for its use in other tea gardens’ namely, 
Partabghur and Dekorai and even if the 
latter two gardens were outside N. C. 
Tezalpatty Grant No.-1, yet they being 
under the ownership and management of 
the company, felling of trees from the 
area of one grant for utilisation at other 
places would fall within. the second part 
of the proviso to Rule 37 in that the 
felling and removal of timber was for 
use not unconnected with the exploita- 
tion of the grant and, therefore, the com- 
pany was entitled to fell and . remove 
timber in the aforesaid situation without 
payment of royalty. In accordance with 
this finding the High Court made the 
rule absolute, directed refund of the 
amount paid under protest and issued a 
mandamus directing the appellant to issue 
permits to the respondent company with- 
out payment of royalty for removal of 
timber from Tezalpatty Grant No. 1 for 
use in tea garder. of Dekorai division: for 
exploitation of tea plantation. Hence this 
appeal by special leave. 

5. Unquestionably, the rights and ob- 
ligations between the parties to this ap-. 
peal are governed by the terms of, the 
lease dated September 27, 1932, specifi- 
cally, the respondent who was a petitioner 
in the High Court claimed the right to 
relief under Clause 2 of Part IV of the 
incenture of lease which reads as under: 


“2. The, lessee shall pay to the lessor 
as provided by rules for the time being 
in force under the Assam Land and Re- 
venue Regulation for all timber (if ‘any) 
on the demised lands cut down, removed 
or utilised by the lessee during the period 
of the lease. 

Timber valuation at reduced rates es- 
timated at Rs. 12472/7/- (Rupees Twelve 
theusand four hundred and seventy-two 
and annas seven only) was credited into 
the treasury by Challans Nos. 43 dated 
the 24-2-1932 and 8 dated 3-3-32. The 
lessee shail be liable to pay timber valua- 
tion at full rates on all: timber sold or 
removed for sale and on all timber re- 
moved for use unconnected with exploita- 
tion of the grant during the period of his 
lease or renewed lease.” 


According to the respondent, it would be 
entitled to remove. timber cut and felled 
frcm- the leased area without liability to 
pay royalty for its own use irrespective 
of the fact whether such timber was to 
be used outside the leased area, because 
such use would be in connection with 
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the exploitation of the grant and therzis 
such a reservation in the grant evidenzed 
by the lease. True it is that if the tim- 
ber is felled and removed for purpose 
connected with the exploitation of -the 
grant, there would be no liability to pay 
the royalty. Such a positive right 1s 
claimed from a negative covenant in the 
lease, Clause 2 provides that the lessee 
had paid timber valuation at the reduc- 
ed rate at Rs. 12472/7/- on 3-3-1932. The 
lessee according to the respondent would 
be liable to pay timber valuation at Zull 
rates on all timber sold or removed ‘for 
sale, in all timber removed for use mn- 
connected with exploitation of the grant 
during the period of the lease or renew- 
ed lease. The implication of the negative 
covenant would be that if timber is re- 
. moved from the leased area connected 
with the exploitation of grant, tkere 
would be no liability to pay royalty on 
such timber. The respondent claimed to 
remove timber without the liability to 
pay royalty in exercise of the right re- 
served under Cl. 2 thus interpretated. In 
Para. 5 of the Writ Petition filed by the 
respondent in the High Court, a reference 
has been made to the aforementioned 
term in the lease ,deed. It was further 
stated that the respondent paid the 
royalty under protest which it was not’ 
liable to pay as the timber was urgently 
required for the purpose of the business 
of the Company in connection with the 
grant. These averments in the petiion 
would show that the respondent claimed 
the right to remove timber without the 
obligation to pay royalty as flowing from 
the grant evidenced by the lease. Antici- 
pating’ a possible contention about the 
jurisdiction of the High Court to ener- 
tain a writ petition for enforcement of 
contractual obligation, the responcent 
contended that the levy of royalty aad 
no authority of law and that this was 
an unreasonable restriction on the furda- 
mental right of the respondent to cerry 
on its trade. This camouflage of con- 
tending that the levy of royalty was not 
supported by law and that this was. an 
unreasonable restriction on the funda- 
mental right to carry on trade success- 
fully persuaded the High Court to, encer- 
tain the petition. 


6. Shorn of all embellishment the re- 
lief claimed by the respondent was ref- 
erable to nothing else but the term of 
the lease viz. Cl. 2 Part IV. May be, that 
this term is a mere reproduction of pro- 
viso to Rule 37 of Assam Land arid Rev- 
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enue and Local Rates Regulations, but 
that by itself is not sufficient to contend 
that what the respondent was doing was 
enforcing a statutory provision. Proviso 
to Rule 37 is enabling provision. The 
relevant portion of the proviso reads as 
under: 


“Provided that if any person taking up 
land for special cultivatior. is unwilling 
to pay the full royalty valuation of the 
timber as estimated, he sħall have the- 
option of. paying a reduced valuation re- 
presenting only the profit which is likely 
to derive from the use of fhe timber for 
the purposes connected with the exploi- 
tation of. the grant. If he exercises such 
option, he shall be liable to pay royalty 
at full rates on all timber sold, bartered, 
mortgaged, given cr otherwise, transfer- 
red or removed for transfer and on all 
timber removed for use unconnected 
with the exploitation of the grant during 
thé period of his lease or renewed lease.” 


A bare perusal of Clause 2 of Part IV of 
the indenture of lease extracted herein- 
before and the proviso to Bule 37 would 
at a glance show that the proviso enables 
a grantee to take benefit ot it by fulfill- 
ing certain conditions namely by paying 
a reduced valuation representing only 
the profit which it is likely to derive 
from the use of timber for purposes con- 
nected with the exploitatior of the grant.’ 
It is thus an enabling provision and the 
grantor of the lease may parmit this op- 
tion to be enjoyed by the grantee. But 
whether that has been dcne or not is 
always a question of fact. I? the pre-con- 
dition is satisfied, the berefit can be 
taken. That again is a matter to be work- 
edout by the parties to the indenture of 
lease. In fact, Clause 2 of the indenture 
of lease would show that the respondent 
grantee paid Rs. 12472/7/- being timber 
valuation at reduced rates The respon- 
dent having made the parment, where- 
upon the grantor of the -ease agreed 
that the grantee will have zo pay timber 
valuation at full rates on all timber sold 
or removed for sale and on all timber re- 
moved for use unconnectec with exploi- 
tation of the grant during the period of 
his lease or renewed lease but the 
grantee will not have to pay royalty for 
timber felled and. removed for purpose 
connected with the grant. H thus can be 
demonstrably established that the res- 
pondent was trying to enforce through 
the writ petition the right to remove 
timber without the liability to pay royal- 
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ty not under the proviso to Rule 37 
which was merely an enabling provision, 
but the specific term of lease agreed to 
between. the parties. Proviso to Rule 37 
may not be incorporated in an indenture 
of lease. If incorporated after fulfilling 
pre-condition it becomes a term of lease, 
The High Court, in our opinion, there- 
fore, was in error in posing a question 
to itself as to whether the applicant (re- 
spondent herein) was entitled to the en- 
forcement of legal right under the pro- 
viso to Rule 37 of the Settlement Rules. 
The camouflage successfully worked, but 
once this cloak is removed, it un- 
mistakably transpires that the. re- 
spondent was trying to claim bene- 
fit of Clause 2 of. the lease having 
fulfilled its pre-condition and obtain- 
ing the inclusion of its latter part in 
the contract of lease. The question, there- 
fore, really is whether such contractual 
obligation can be enforced by the writ 
jurisdiction? How dangerous it is, can be 
demonstrably established in this case, 


7, But we would first address oursel- 
ves to the question of law. Art. 226 con- 
fers extraordinary jurisdiction on the 
High Court to issue high prerogative 
writs for enforcement of the fundamental 
rights or for any other purpose. Un- 
doubtedly, the respondent contended that 
its fundamental right under Art. 19 (1) 
(g) to carry on trade has been violated. 
The High Court overlooked the well- 
settled legal position that a juristic per- 
son such as a Corporation is not entitl- 
ed to any of the freedoms guaranteed by 
Art. 19. The respondent was the sole 
petitioner in the High Court. It is a 
company incorporated under the Cempa- 
nies Act. The fundamental right claimed 
under Art. 19 (1) (g) is to practice any 
profession or carry on any occupation, 
trade or business. The respondent (com- 
pany) contended that it had a right to 
carry on its trade or business of culti- 
vating and raising a tea garden and as 
part of it to cut timber and remove the 
same from the leased area without the 
payment of royalty and that insistence 
upon payment of royalty unsupported by 
law is an unreasonable restriction deny- 
ing the fundamental right guaranteed to 
the respondent. Art. 19 (1) (g) guarantees 
the fundamental freedom to a citizen. 
The respondent not being a citizen was 
not entitled to complain of breach or 
violation of fundamental right under 
Art. 19 (1) (g). (See State Trading Cor- 
poration of India Ltd. v. The Commercial 
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Tax Officer Vishakhapatnam (1964) 4 
SCR 99 : (AIR 1963 SC 1811) and Tata En- 
gineering and Locomotive Co. v. State of 


. Bihar 1950 SCR 869: (AIR 1951 5C 41 or 


(1964) 6 SCR 885: AIR 1965 SC 40?)) 
However, the shareholders of a company 
can complain of infringement of their 
fundamental rights (See Bennett Coleman 
and Co. v. Union of India, (1973) 2 SCR 
757: (AIR 1973 SC 106). Such is not the 
case pleaded. Therefore the writ petition 
on the allegation of infringement of fun- 
damental right under Art. 19 (1) (g) atthe 
instance of respondent company alone 
was not maintainable. 


8. It is undoubtedly true that High 
Court can entertain in its extraordinary 
jurisdiction a petition to issue any of the 
prerogative writs for any other purpose]. 
But such writ can be issued where there 
is executive action unsupported by law 
or even in respect of a Corporation there 
is a denial of equality before law or 
equal protection of law. The Corporation 
can also file a writ petition for enforce- 
ment of a right under a statute. As point- 
ed out earlier, the respondent (Company) 
was merely trying to enforce a contrac- 
tual obligation. To clear the ground let 
it pe stated that obligation to pay royalty 
for timber cut and felled and removed 
is prescribed by the relevant regulations. 
The validity of regulations is not chal- 
lenged. Therefore, the demand for 
royalty is supporzed by law. What the re- 
spondent claims is an exception that in 
view of a certain term in the indenture 
of lease, to wit, Clause 2, the appellant 
is not entitled to demand and collect. 
royalty from the respondent. This is 
nothing but enfarcement of a term of a 
contract of lease. Hence, the ‘question 
whether such ccntractual obligation can 
be enforced by the High Court in its writ 
jurisdiction. 


9. Ordinarily, where a breach of con- 
tract is complained of, a party complain- 
ing of such breach may sue for specific 
performance of the contract, if contract 
is capable of being specifically perform- 
ed, or the party may sue for damages. 
Such a suit would ordinarily be cogni- 
zable by the Civil Court. The High Court 
in its extraordinary jurisdiction would 
entertain a petition either for specific 
performance of contract or for recover- 
ing damages. A right to relief. flowing 
frcm a contract has to bė claimed in a 
Civil Court where a suit for specific per- 
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formance of contract or for damages 
could be filed. This is so well  settlad 


that no authority is needed. . However, 
we may refer. to a recent decision beer- 
ing on the subject. In Har Shankar v. 
The Deputy Excise and. Taxation Corm- 


missioner (1975) 3 SCR 254: (AIR 1975. 


SC 1121), the petitioners offered their 
bids in the auctions held for granting 
licences for the sale of liquor. Sube- 
quently, the petitioners moved to invai- 
date the auctions challenging the power 
of the Financial Commissioner to grant 
liquor licences. Rejecting this contenticn, 
Chandrachud J., speaking for the .Con- 
stitution Bench at page 263 (of SCR): fat 
p. 1125 of AIR) observed as under: 


“Those who contract with open eyss 
must accept the burdens of the contract 
along with its benefits. The powers of the 
Financial Commissioner to grant liquor 
licences by auction and to collect licenze 
fees through the medium of auctions can- 
not by writ petitions be questioned by 
those who had their venture succeeded, 
would have relied upon those very 
powers to found a legal claim. Recipro- 
cal rights and obligations arising out of 
contract do not depend for their enforce- 
ability upon whether a contracting parzy 
finds it prudent to abide by the terns 
of the contract. By such a test no con- 
tract could ever have a binding force.’ 
Again at page 265 (of SCR): (at p. 1126 
of AIR) there is a pertinent observatien 
which may be extracted. 


“Analysing the situation here, a con- 
cluded contract must be held to have 
come into existence between the parties. 
The appellants have displayed ingenuiczy 
in their search for invalidating circurn- 
stances but a writ petition is not an ap- 
propriate remedy for impeaching con- 
tractual obligations.” ; 
This apart, it also appears that in a later. 
decision, the Assam High Court itself toek 
an exactly opposite view in almost iden- 
tical circumstances. In Woodcrafts Assam 
v. Chief Conservator of Forests, Assam, 
AIR 1971 Assam 92, a writ petition was 
filed challenging the revision of rates. sf 
royalty for two different periocs. 
Rejecting this petition as not maintain- 

_able, a Division Bench of the High Court 
held that the complaint of the petitioner 
is that there is violation of his righzs 
under the eontract and that such viola- 


tion of contractual obligation cannot ke ` 


remedied by a writ petition. That exactly 
is the position in the case before us, 
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Therefore, the High Court was in error 
in entertaining the writ petition and it 
should have been dismissed at the 
threshold. . 

10. In substance, this was a suit for 
refund of a royalty alleged to be unau- 
thorisedly recovered and that could 
hardly be entertained in exercise of the 
writ jurisdiction of the High Court. 

11. As the High Court has also dis- 
posed of the case on merits after overrul- 
ing the preliminary objection, it is but 
meet that we may examine the case on 
merits and that itself would demonstrab- 
ly show the dangerous course adopted by 
the High Court in examining rights and 
obligations claimed under the contract 
without proper or adequate material or 
evidence to reach a conclusion, more so 
when the petition raised disputed ques- 
tions of facts which needed investigation. 

12. Respondent No. 1 had entered into 
a lease dated September 27, 1932 with 
the Secretary of State for India. Part II 
of the lease describes the land leased to 
the respondent. The description is as 
under: 

N. C. Tengalbasti 
Mauza in the Tezpur Sadar 
sion of Darrang District. 

Block No.1 Field No. 2-1804 B. 4K-12L 
_ Block No. 2 Field No. 3-1544 B. 2 K-13L 

Total — 1107.26 Acres on 3349 B. 2K-5L 
This land was taken on lease for cultiva- 
tion and raising tea garden. Under the . 
relevant Clause 2 extracted above, the ` 
lessee was to pay timber valuation on full 
rate for all timber sold or removed for 
sale and on all timber removed for use 
unconnected with exploitation of the 
grant during the period of lease or renew- 
ed lease. From this negative covenant in 
the indenture of lease, the respondent 
says that where timber is cut and felled 
and removed for a purpose or use con- 
nected with the exploitation of grant 
during the period of lease or renewed 
lease, royalty shall not be payable. As- 
suming the respondent is right in its con- 
struction of Clause 2 of the indenture of 
lease, in order to obtain relief, namely, 
to cut and remove timber from the leas- 
ed area for purpose connected with the 
exploitation of the grant, it must show 
that the timber is being felled and cut 
from an area covered by the lease in 
which Clause 2 finds its place and that 
such timber is being removed for a pur- 
pose connected with the exploitation of 


Village in Sootea 
Sub-Divi- 


, the .grant.To be more specific, following ` 


1374 S.C. 


fects will have to proved for obtaining 
relief: 
{i) The area covered by the grant, 
(ii) Felling of the trees from the area 
covered by the grant. 
(iii) Use te which the felled timber 
was to be put to. f 
(iv) Such use will have to be one con- 
nected with the exploitation of the zrant. 


(v) What is meant by the exploitation 
of the grant? 

Could these facts be assumed without 

evidence? Was the High Court justified 

in observing that it was not called upon 

todecide complicated questions of facts? 

Some averments in the petition wera dis- 

puted. The appellant contended that 
Clause 2 of the indenture of lease only 

means that if there is some use of timber 
which is being felled and removed from 
the area covered by the grant for the pur- 

pose connected with the exploitation | of 
that very grant, then and only then the 

relief can be claimed under Ciause 2. 

-The High Court found as a fact that the 
timber was sought to be removed for the 

purpose of constructing quarters for the 

workmen employed in Partabghur Garden 

situated in Dekorai Division. Admittedly, 

this Partabghur Garden is not situated in 

Tezalpatty Village. At any rate, Partab- 

ghur Garden where the houses for the 

workmen. were ‘to be. .constructed was 

situated outside the area covered by ‘the 

grant, as also-cttside the Revenue Divi- 

` sion in which the leased area: is located. 
The High Court got over this difficulty 
by observing that the grant being . in 
favour of an incorporated company, it 
can cut and remove timber from leased 
area for use at any place which is own- 
ed, managed or controlled by the com- 
pany and it is immaterial whether one is 
directly connected with the other or not. 
Ii the timber is being felled from the 
area of one grant to be used at some 
other place where the Company is carry- 
ing on its operation, the benefit of the 
removal of timber without payment of 
royalty would be available to the Com- 
pany anywhere in the World. To stretch 
this logic a little further, it would mean 
that if- the respondent (Company) is- to 
set up a tea garden outside India, it. can 
as well. cut and. remove timber from 
N. C. Tezalpatty, Grant No. 1 in Assam 
to the place outside India withou: the 
ebligation to pay royalty. The fallacy 
underlying the approach of the High 
Court becomes self-evident. It is immate- 
rial that the grantee was: the Company. 
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The specific provision: is that the grant 
is for a purpose of cultivation and rais- 
ing tea garden and that from the area 
covered by the grant, if timber is felled 
for purpose connected with the grant it- 
self, namely, cultivation and raising tea 
garden in that area, then alone the bene- 
fit of removal of timber without payment 
of royalty can be availed of. It is ad- 
mitted that Partabghur Tea Garden is 
outside the area covered by the grant, in 
fact in an altogether different division, 
In such a situation upon a true construc- 
tion .of Clause 2, Part IV of indenture of 
lease, the respondent Company was not 
entitled to remove timber without pay- 
ment of royaity. Therefore, even on 
‘merits, the High Court was in error in 
granting relief, 

13. Accordingly, this appeal is allow- 
ed and the judgment of the High Court 
is quashed and set ‘aside and the writ 
petition filed by the respondent in the 
High Court is dismissed with costs 
throughout, 

Appeal allowed, 


AIR 1981 SUPREME COURT 1374 
. (From: Punjab and Haryana)* 
D. A DESAI, A. D. KOSHAL AND 

. R. B. MISRA, JJ. 

` Civil Appeals Nos, 1665 and 1666 of 
1970, D/- 7-5-1981, 

State of Punjab and others, Appellants 
v. Ajudhia Nath and another, Respon- 
dents, 7 : 

(A) ‘Constitution of India, Article 226 
— Opportunity to be heard — Licence to 
sell liquor — Stili-head ‘duty payable by 
licencee under contracts accepted by 
him — Demand for.— Opportunity of 
being heard to licencee — Not necessary. 
L. P. A. D/- 29-8-1969 (Punj. & Har.) 
(affirming C. W.P. Nos, 2034 and 2035 of 
1966, D/- 9-5-1967), Reversed. (Punjab 
Excise Act (1 of 1914), Section 34). 

Although an opportunity -of. -being 
heard has to be given to a liquor vendor 
when his licence is sought to be 
cancelled, the .same principle of 
naiural justice does not come into play 
when, the demand is.merély for payment 
of a sum becoming due under the con- 
ditions subject to which the licence was ` 


ly Pe AS D/- 29-8-1969 (Punj & Har) 
{affirming C. W. P. Nos, 2034 and 2035 
„of 1966, D/- 9-5-1967). f 
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granted. Where, therefore, the demands 
were for payment of the amount of still- 
head duty which had become due under 
the contracts -accepted by the licenc2e 
himself and had resulted from-the terms 
of those contracts, no question of afford- 
ing to the licencee any opportunity of 
being heard arose. L. P. A, D/- 29-8-1939 
(Punj & Har) (affirming C. W. P. Nos. 2034 
and 2035 of 1966, D/~ 9-5-1967), Reversed 
(Case law discussed). (Para 3) 

(B) Punjab Excise Act (1 of 1914), 
Sections 34, 31; 3 (6-b), 59 (d) — Licenze 
to sell liquor — Conditions for — Stil- 
head buty payable by licencee— Do2s 
not amount to either excise duy 
or any tax — Licencee being mete 
vendor of liquor manufactured by 
others — Not absolved from payment əf 
such sums recoverable under terms of 
contract. L. P, A, D/- 29-8-1969 (Punj 
& Har) (affirming C. W. P. Nos. 2034 and 


2035 of 1966, D/- 9-5-1967), Reversed. 
(Constitution of India Sch. 7, List 2 
Entry 51; Article 265), - (Paras 5 to 7) 
Cases Referred : Chronological Paras 
AIR 1977 SC 1717 3, 5, 6 
AIR 1977 SC 1550- 3 
AIR 1976 SC 2045 ` 3 


AIR 1976 SC 2237: (1976) 3 SCC 549 6 

AIR 1976 SC 633: (1976) 2 SCR 1041: 19°6 
Tax LR 1465 6 

ATR 1975 SC 1121: (1975) 3 SCR 25+: 
1975 Tax LR 1569 3, 5, 6 

(1972) Civil Appeals Nos. 1042 and aes 
of 1968 D/- 21-8-1972 (SC) 

(1968) Civil Writ No, 1376 of 1967, p- 
12-3-1968 (Punj & Har) Jage Ram v. 
State of Haryana 6 

1967, Cur LJ 460 (Punj & Har) . 6 


A. D. KOSHAL, J.:—- By this judgment 
we shall dispose of Civil Appeals Ncs. 
1665 and 1666 of 1970, in which commcn 
questions of law have arisen for detez- 
mination by this Court, 


‘2. The facts leading to the two appeals 
are undisputed and may be briefly stated 
thus. Licences to run liquor vends xn 
various parts of Punjab during the finan- 
cial year 1965-66 were sold by public 


auction shortly before the Ist April, 1965. 


Auctions were held at numerous places 
subject to identical conditions which 
were supplied to the bidders in writing. 
Condition No. 8 which is material for our 
purposes is reproduced below: 

“That the licencee shall lift each 
month the proportionate quota for tke 
month fixed for. his vend(s) or deposit 
still-head duty realisable. thereon, In tke 
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event of any deficiency in the amount of 
still-head duty realisable from the lift- 
ing of the full proportionate quota due 
to the short lifting of the quota by the 
licencee or non-deposit of the amount 
of the still-head duty, the said deficiency 
may be realised from the amount of 
security deposited by him at the time of 
grant of licence. -The resulting defici- 
ency in the amount of security shall be 
made good by the licencee within 7 days 
of such adjustment. In case the short 
lifting of proportionate quota or short 
deposit of still-head duty continues for 
two consecutive months or the licencee 
fails to make up the deficiency in the 
amount of security within the prescribed 
period of 7 days, his licence may be 
cancelled in addition to the recovery of 
deficiency in still-head duty.” 

Ajudhia Nath who figures as respondent 
No, 1 in each of the two appeals and 
who carries on business of selling coun- 
try liquor either in his own name or in 
the name and style of M/s, Ajudhia Nath 
Bal. Mukand ( a business concern arrayed 
as respondent No, 2 in Civil Appeal 
No, 1665 of 1970) was the highest bidder 
for the auctions pertaining to 5 villages 
situated in the district of Amritsar and 
a couple of villages in Ferozepur district. 
Accordingly the auctions were sanctioned 
in his favour and he was granted the 
necessary licences under the relevant 
provisions of the Punjab Excise Act 
(hereinafter referred to as the Act) and 
the rules framed thereunder. 


The licencee started his liquor- 
selling business in the said seven villages 
on the 1st April, 1965. By the close of 
the financial year 1965-66, however, . he 
was unable to lift the minimum quota of 
country liquor and also. failed to deposit 
the still-head duty which became pay- 
able by him under condition No. 8 above 
extracted. He made applications claim- 
ing relief in the matter of payment of 
sums which had fallen due and such 
relief was granted to him in part by the 
Excise & Taxation Commissioner, Pun- 
jab, on the ground that sales of country 
liquor had been adversely affected by 
reason of the movement of population 
in the border areas of Punjab on account 
of the hostilities which broke out be- 
tween India and Pakistan in the month 
of September, 1965, Not satisfied with 
the relief so granted Ajudhianath filed 
two petitions under Article 226 of the 
Constitution of India before the -High 
Court of Punjab and Haryana claiming, 
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inter alia, that stili-head duty was an 
excise duty which could be levied only 
on manufacture of goods and whick he 
was not liable to pay by reason of the 
admitted fact that he was not a manu- 
facturer of liquor. A grouse was also 
made by him of the fact that the appli- 
cation claming relief had been decided 
without affording to him an opportunity 
of being heard. One of these petitions 
(Civil Writ Petition No, 2034 of 1986) 
related to vends functioning in the two 
villages of Ferozepur District, while the 
other (Civil Writ Petition No, 2035 of 
1966) covered the 5 vends located in the 
5 villages of: Amritsar District. The peti- 
tions were allowed by a ‘single order dated 
the 9th May, 1967, passed by D. K. Maha- 
jan, J., on the sole ground that a similar 
petition (Civil Writ Petition No. 2021 of 
1966) had been allowed by Gurdev Singh, 
J., on the 27th Mar., 1966, The proceed- 
ings for the recovery of the short-fal] in 
the deposit of still-head duty by Ajudhia 
Nath which had been initiated by the 
State of Punjab and its concerned officers 
(appellants Nos, 1 to 4 in each of the 
appeals before us) were quashed and 
the Excise and Taxation Commissioner, 
Punjab (appellant No. 2 in both the ap- 
peals) was directed to dispose of the 
“cases” of the respondents “in accord- 
ance with law after hearing the peti- 
tioners”, D. K. Mahajan, J., adopted all 
the reasons on which Gurdev Singh, J., 
had based his order above mentioned. 

Letters Patent Appeals preferred by 
the 4 appellants to the Division Bench of 
the High Court were summarily dismis- 
sed by Mehar Singh and Tuli, JJ., for 
the reason that a Letters Patent Appeal 
against the judgment of Gurdev Singh, J., 
above mentioned had met the same fate. 
It is against the judgment of the Division 
Bench (which is dated-the 29th August, 
1969) that each of the appeals before us 
has been filed. 


3. Mr. Dhillon, learned counsel for 
the appellants has drawn our attention 
to The State of Punjab v. Balbir Singh, 
(AIR 1977 SC 1717) which reversed the 
Judgment of Gurdev Singh, J., mentioned 
above and has coritended that the very 
basis of the impugned judgment has con- 
sequently fallen to the ground. The con- 
tention is correct. As pointed cut m 
Bilbir Singh’s case (supra) the judgment 
of Gurdev Singh, J., in Civil Writ Peti- 
tion No, 2021 of 1966 had proceeded 
merely on the ground that the petitioner- 
firm therein had not been given an op- 
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porunity of being heard. in relation to 
the demand notice issued to it for pay- 
ment of the still-head duty on the entire 
minimum quantity of liquor which thaf 
firm was required to lift under the lic- 
ence. In differing with the view .express- 
ed by Gurdev Singh, J., this Court made 
a reference to the following observa- 
tiors of Chandrachud, J., (as he then 
was) in Har Shankar v. The Dy. Excise 
& Taxation Commissioner, (1975) 3 SCR 
254: (AIR 1975 SC 1121) which was fol- 
lowed in Shyam Lal v, State of Punjab 
(AIR 1976 SC 2045): 


“The announcement of conditions 
governing the auctions was in the nature 
of an invitation to an offer to those who 
were interested in the sale of country. 
liquor. The bids given in the auctions 
were offers made by prospective vendors 
to the Government. The Government’s 
acceptance of those bids was the accept- 
ance of willing offers made to it. On 
such acceptance, the contract between 
the bidders and the Government became 


,ecnciuded and a binding agreement came 


into existence between them. The suc- 
cessful bidders were then granted licen- 
ces evidencing the terms of contract be- 
tween them and the Government, under 
which they became entitled to sell liquor. 
The licencees exploited the respective 
licences for a portion of the period of 
their currency, presumably in expecta- 
tion of a profit. Commercial considera- 
tions may have revealed an error of 
judgment in the initial assessment of 
profitability of the adventure but that 
is a normal incident of the trading trans- 


actions. Those who contract with open 
eyes must accept the burdens of. the 
contract along. with its benefits. The 


powers of the Financial Commissioner to 
grant liquor licences by auction and to 
collect licence fees through the medium 
of auctions cannot by writ petitions be 
questioned by those who, had their ven- 
ture succeeded, would have relied upon 
those very powers to found a legal claim. 
Reciprocal rights and obligations arising 
out of contract do not depend for their 
enforceability upon whether a contract- 
ing party finds it . prudent to abide by 
the terms of the contract... By. such a 
test no contract could ever have a bind- 
ing force,” 


ahd concluded that the demand for the 
shert-fall in still-head ‘duty was based 
on- the terms. of a binding contract and 
that ,it sought te ‘enforce the liabilities 
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arising out of mutually agreed conditions 
of auction. Such a demand, in the opin- 
jon of this Court, could not be equated 
with a notice requiring the liquor vendor 
to show cause why his licence should 
not be cancelled. In making this dis- 
tinction this Court further relied upon 
State of Punjab v. Mulkh Raj and Co. 
(AIR 1977 SC 1550) wherein it was ob- 
served :— 


“It was also held there that a cancella- 
tion of the licence under Section 36 of 
the Punjab Excise Act, 1914, had to take 
place quasi-judicially after due service 
of the notice on the licencee to show 
cause why it should not be cancelled. 
Although, the merits of the last mention- 
ed proposition need not be examined by 
usas it rests on a sound footing, yet, we 
find it difficult to uphold the order that 
the demand for a sum of Rs, 36,636/-, 
on account of shortfall should also be 
quashed on account of non-compliance 
with rules of natural justice in cancell- 
ing the licence in proceedings under 
Section 36 of the Act. We think that 
the two liabilities were erroneously con 
sidered by the High Court to be inex- 
tricably linked up ......ccecseseceeeeee We do 
not think that, even if the respondent 
ought to have been given a hearing be- 
fore cancelling the licence, this would dis- 
pense with his liability to deposit the 
amount of balance of the licence fee of 
invalidate the notice of demand for it.” 


Thus, the proposition is by now well 
settled that although an opportunity of 
being heard has to be given to a liquor 
vendor when his licence is sought to be 
cancelled, the same principle of natural 
{justice does not come into play when 
the demand is merely for payment of a 
sum becoming due under the condi- 
tions subject to which the 
granted, and this 
covers those appeals. 
payment of the amount of still-head duty 
which had become due under the con- 
tracts accepted by the respondents and 
had remained unpaid were demands 
arising under condition No. 8 above ex- 
tracted and had, therefore, resulted from 
the terms of those contracts, No ques- 
tion of affording to the respondents any 
opportunity of being. heard thus arises 


proposition fully 


and the impugned judgment is, there- 
fore, liable to be reversed. 
4. Faced with the above situation, 


Shri Munjral, learned counsel for the 
1981 S. C./87 VII G—10-B 


State of Punjab v. Ajudhia Nath 


licence was - 


The demands for, 
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respondents, raised the following two 


contentions: 


(a) Still-head duty is a duty of. ex- 
cise which could only be levied on a: 
manufacturer and not on a mere vendor 
of goods manufactured by others. ; 

(b) If the still-head duty mentioned 
in condition No, 8 above extracted can- 
not be regarded as a duty of excise, it 
nevertheless amounts to a tax of some 
other kind for levying which the State 
lacks authority. 

5. Reliance in connection with con- 
tention (a) is placed on Entry 51 of List 
Il forming part of Schedule VII to the 
Constitution of India and on Section 31 
of the Punjab Excise Act. The relevant 
portions of these provisions State : 

Entry 51 - 

“Duties of excise on the following 
goods manufactured or produced in the 
State and countervailing duties at the 
same or lower rates on similar goods 
manufactured or produced elsewhere in 
India :— 

(a) alcoholic liquors for human con- 
sumption}........ Siesahanee 
Section 31 

“An excise duty or a countervailing 
duty, as the case may. be, at such rate 
or rates as the State Government shall 
direct, may be imposed, either generally 
or for any specified local area, on any 
excisable article :— 

(a) imported, exported or iinan 
in accordance with the provisions of 
Section 16; or 

(b) manufactured or cultivated under 
any licence granted under Section 20; or 

(c) manufactured in any distillery 
established, or any distillery or brewery 
licenced under Section 21............ 

These. provisions leave no 
doubt that a duty of excise on alcoholic 
liquors meant for human consumption 
cannot be recovered from the respon- 
dents because none of the 3 clauses of 
Section 31 covers their business activi- 
ties. But then the first. part of conten- 
tion (a) that still-head duty is- a duty of 
excise cannot be accepted in view of 
the dicta in Har Shankar v, The Dy. 
Excise & Taxation Commissioner (AIR 
1975 SC 1121) (supra) and The State of 
Punjab v. Balbir Singh (AIR 1977 SC 
1717) (supra) to the effect that the short- 
fall in still-head duty represents noth- 
ing but sums recoverable by the appel-. 
lants under the terms of a contract which 
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was entered into by the respondents 
with their eyes open and that the latter 
cannot be allowed to have the best of 
_ both the worlds by exploiting the con- 
tract so long as it suits them and bv re- 
pudiating it if and when it does not 
work to their advantage.. 


6. Shri Munjral has vehemently con- 
tended that still-head duty is only an- 
other name for excise duty inasmuch as 
it is nothing more or less than a duty 
leviable on the manufacture of alcoholic 
liquor.. For this proposition he places. 
reliance on a Division Bench judgment 
of the High Court of Punjab & Haryana 

‘in Bhajan Lal Saran Singh & Co, v. The 
State of Punjab, 1967 Cur LJ (Punj & 
Har) 460, the approval of. that judgment 
by this Court in Civil Appeals Nos, 1042 
and 1043 of 1968 decided on 21st August, 
1972, State of Madhya Pradesh v, Firm 
Cappulal ete, (1976) 2 SCR 1041: (AIR 
1976 SC 633) and Excise Commissioner, 
U. P., Allahabad v. Ram Kumar, (1976) 
3 SCC 540: (ATR 1976 SC 2237), These 
authorities, however, are of no hely to 
him because, in every one of them, the 
still-head duty which was mentioned in 
the condition corresponding to condition 
No. 8 in the present case was either ex- 
pressly stated to be an excise duty -or 
‘was assumed to be a duty of that char- 
acter. In fact in the case of M/s. Bha- 
jan Lal Saran Singh it was conceded on 
behalf of the State before the High 
Court that still-head duty was an excise 
duty and that is why the nature of the 
charge as excise duty was taken for gran- 
ted before the High Court as well es in 
this Court, No question was either rais- 
ed or decided as to whether it.could at 

' all be regarded as an excise duty. How- 
ever, in later cases, namely, Har Shan- 

kar v. The Dy. Excise & Taxation Com- 
missioner (AIR 1975 SC 1121) (supra) and 

The State of Punjab v. Balbir Singh ‘AIR 
1977 SC 1717) (supra) the demand for 

still-head duty recoverable under condi- 
tion No. 8 above extracted was speci- 
fically held to be a demand for money 
which had become due under an obliga- 
tion created by terms of. the contract. It 
is too late in the day, therefore, for Shri 

Munjral to contend that such a demand 
should be considered as one covering 
excise duty. He, however, relies on the 
following passage in Hari Shankar v. 

The Dy. Excise & Taxation Commissioner 
(AIR 1975 SC 1121 at p. 1134) (supra): 


“The second decision on which the 
appellants laid stress was rendered by 


Ajudhia Nath ATR. 


the High Court of Punjab and Haryana 
in Jage Ram v. State of Haryana (C. W. 
No, 1376 of 1967 decided on March 12, 
1968). The argument is that this deci- 
sion is based or: the earlier decision of 
the High Court in Bhajan Lal v. State 
of Punjab (C. W. No, 538 of 1966 decided 
on February 6, 1967): (1967 Cur LJ 460) 
that the decision in Bhajan Lal’s case 
was confirmed in appeal by this Court 
(C. A. Nos, 1042 and 1043 of 1968 decided 
on August 21, 1972), that there is no 
material difference between the rules 
and the procedure adopted in the instant 
cases and those which were struck down 
in Bhajan Lal’s case and therefore, the 
rules and the procedure followed herein 
must also be struck down for the same 
reasons. This argument overlooks the 
significant difference between the rules 
struck down in Bhajan lLal’s case and 
in Jage Ram’s case, and the ‘amended 
Rules now in force. Under the old Rule 
36 (23-A) still-head duty which was ad- 
mittedly in the nature of excise-duty 
was payable by the licencee even on 
quota not lifted by him. The Rule 
and Condition No, 8 founded on it were 
therefore struck down in Bhajan Lals 
case as being beyond the scope of entry 
51 of List II, the taxable event under the 
impugned Rule being the sale and not 
the manufacture of liquor, Rule 36 was 
amended on March 31, 1967 in order to 
meet the judgment in Bhajan Lal’s case 
but the High Court found in Jage Ram's 
case that even under the amended Rule, 
still~-head duty which was in the nature 
of excise duty was payable on unlifted 
quota of liquor. The position obtaining’ 
under the Ryles as amended on March 
22, 1968,- which are relevant for our pur- 
poses is in principle different as the 
still-head duty is now only 0.64 paise as 
against Rs. 17.60 per litre which was 
in force under the old Rules and excise 
duty as such is no longer payable on 
unlifted quota. The principle governing 
the decisions in Bhajan Lal’s case and 
Jage Ram’s case cannot, therefore, apply 
any longer.” . (Emphasis supplied) 

Special stress has been laid by Shri 
Munjral ‘on the underlined portion of. 
the passage above extracted and it is 
contended by him that the judgments in 
the cases of Jage Ram and Bhajan Lal 
were neither disapproved nor dissented 
from but were merely distinguished in 
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Har Shankar’s case, that while pointing 
out the distinction this Court took it for 
granted that in those earlier cases the 
charge of still-head duty amounted to 
an excise duty and that condition Nc. 8 
as obtaining in the present case being 
identical with the corresponding comdi- 
tion in those cases, it must be held that 
Har Shankar’s case is an authority for 
the proposition that the said condi:ion 
No. 8 seeks to levy nothing but excise 
duty in the form of still-head duty. A 
careful perusal of the passage eted 
(which appears at first sight to lend 
colour to the contention) leaves no reom 
for doubt, however, that in deciding Har 
Shankar’s case this Court was not caled 
upon to adjudicate on the Constituticnal 
propriety of condittion No. 8 above ex- 
tracted, nor: with the question as to the 
hature of the levy covered by that condi- 
tion, All that the Court said was that 
the corresponding condition in Har Skan- 
kar’s case was a very different condi-ion 
which could in no manner be construed 
to levy an excise duty. Besides, it was 
pointed out in the passage above qucted 
that the still-head duty mentioned in the 
relevant condition in the earlier cases 
(which was identical with condition 


No, 8) was admittedly a duty of ex-- 


cise — a fact to which we have already 
adverted while holding that condition 
No. 8 does not involve the impositior of 
a duty of excise but makes provision cnly 
for recovery of sums becoming due 
under a contract. We may also point out 
that the respondents are not connected 
in any manner whatsoever with the 
manufacture of alcoholic liquor and 
there was, therefore, no question at all 
of levying a duty of excise on their pp- 


erations which were confined merely to . 


the sale of liquor manufactured by 
others and which, therefore, commenzed 
only after the process of manufacture 
was completely over. For all these re- 
asons, we repel the contention under 2X- 
amination. 


% Contention (b) is also without sub- 
‘Stance and need not detain us long. Tor 
one thing, it was never raised at any 
earlier stage and its consideration is 
bound to work prejudice to the caase 
of the appellants. Secondly, as already 
pointed out above, there is no impedi- 
ment in the way of the demand beng 
regarded as the enforcement of an obliza- 
tion arising under the contracts which 
the respondents had entered into and ex- 
ploited so long as the same worked to 
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their advantage and which were fully 
permissible under sub-section (3) of Sec- 
tion 34 of the Punjab Excise Act, That - 
sub-section states :— 

*(3) Every licence, permit or ‘pass 
granted under this Act shall be granted: 

(a) on payment of such fees, if any, 

(b) subject to such restrictions and on 
such conditions, 

(c) in such form and containing such 
particulars, 

(da) for such period, 
as the Financial Commissioner may 
direct”. 

According to Shri Munjral the payment 
of licence fees is provided for in the con- 
ditions of auction apart from condition 
No, 8 and, therefore, the latter cannot 
be regarded as providing for anything 
but the levy of a duty of excise or of 
some other kind. The argument is fal- 
lacious in view of the language of 
Cl. (b) of the sub-section’ just above 
reproduced, That clause allows the im- 
position of conditions on the grant of a 
licence, in addition to the payment of 
the licence fees which is a matter cover- 
ed by clause (a). Condition No, 8 is, 
therefore, fully enforceable and there 
is no reason why still-head duty should 
be regarded as a tax of any kind what- 
soever, 


8. For de: reasons Stated, both the 
appeals are accepted and the impugned 
judgment, which cannot be sustained, is 
reversed so that both the petitions under . 
Article 226 of the Constitution of India 
filed by the respondents before the High 
Court and accepted by it are dismissed. 
However, we leave the parties to bear 
their own: costs, 

Appeals allowed. 


AIR 1981 SUPREME COURT 1379 
(From: Allahabad)* , 
S. MURTAZA FAZAL ALI, BAHARUL 
ISLAM AND A. VARADARAYSAN, JJ. 
Criminal Appeal No, 220 of 1974, D/- 
3-4-1981, — . 
Sone Lal and others, 
State of U. P., Respondent, 


Penal Code (45 of 1860), Sections 300, 
302, 307, 149, 100 — Offences under — 
Proof — Concurrent findings of courts 


*Criminal Appeals Nos, 356 and 723 of 
1970, D/- 9-1-1974 (All). 


EX/EX/C282/81/DVT 


Appellants v. 
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below that accused were aggressors and 
armed with various weapons — Victims 
unarmed — Injuries found on persons of 
accused — Incident taking place. on the 
land. belonging to victims — Held, de- 
ceased had right of private defence while 
accused could not claim such right — 
Plea that injuries on accused were un- 
explained, held not maintainable — Con- 
viction ~ upheld. Criminal Appeals 
Nos, 356 and 723 of 1970, D/- 9-1-1974 
(All), Affirmed, (Para 6) 
Cases Referred : Chronological Paras 
AIR 1976 SC 2263:1976 Cri LJ 1736 4 

Mr. R. K. Garg, Sr. Advocate, (M/s. 
S. S. Bhatnagar,- V. J. Francis, Sunil 
Kumar Jain, Advocates. with him), for 
Appellants; Mr. R. K. Bhat, Advocate, 
for Respondent. ' 


BAHARUL ISLAM, J.:— This appeal’ 


by special leave has been directed against 
the judgment and order passed by the 
Allahabad High Court dismissing two 
appeals filed by the appellants before it. 
The appellants were convicted under 
Sections 302, 307 and 323 all read. with 
Section 149 of the Penal Code, They 
were sentenced to imprisonment -for life, 
each, under Section 302/149, rigorous im- 
prisonment for 7 years, each, under Sec- 
tion 307/149 and rigorous imprisonment 
for six months, each, under Sec, 323/149 
of the Penal Code. Appellants Harish 
Chandra and Nathu were ' further con- 
victed under Section 148 of the Panal 
Code and ‘sentenced to rigorous imprison- 
ment for two years, each. The sentences 
were directed to run concurrently. 

2. The facts material for the . purpose 
of disposal of this appeal may be stated 
thus.’ The prosecution alleges that there 
was long standing enmity between the 
parties of the deceased and the appel- 
lants. Some time prior to the incident 
a flour mill was installed and a house 
constructed by P. W. 1, Pahelwan, in his 
plot of land. In front of the flour mill 
and the residence of Pahelwan there was 
some vacant land in his possession, The 
appellants had started throwing rub- 
bish on the land. Pahelwan and his son, 
Ram Swarup (deceased) objected to this. 
The appellants were annoyed at the 
objection of Pahelwan and his son Ram 
Swarup. On 31st December, 1968 at 
about noon appellants Harish Chandra 
and Ram Sewak had some altercation 
with Pahelwan and Ram Swarup in con- 
nection with throwing of rubbish on the 
aforesaid land and as a consequence the 
relation between the parties worsened. 


Sone Lal‘v. State of U. P, 
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In the evening at about 8 O’clock on the 
Ist of January, 1969, appellant, Ram 
Sewak, armed with a lathi went to the 
front of the flour mill of Pahelwan and 
started to hurl abuses on Pahelwan and 
his son Ram Swarup. Appellant, Ram 
Sewak, challenged Pahelwan and his 
companions to see them that day, At 
that time, it has been alleged, an elec- 
tric light was burning in the front of 
the room of the flour mill as usual. At 
the call of the appellant, Ram Sewak, 
the other appellants came variously arm- 
ed with lathis and spears and . started 
giving blows to Pahelwan and his son, 
Ram Swarup, bcth of whom, according 
to the prosecution, were unarmed. 
Pahelwan, somehow, managed to snatch 
the spear from the hand of the appellant, 
Ishwari, and started giving blows to the 
assailants in order to defend himself, At 
that time, it hasbeen further stated, ap- 
pellants Harish Chandra and Nathu fired — 
their gun and pistol respectively. As a 
result Ram Swarup was hit and he fell 
down in front cf the flour mill. The 
shot of Nathu hit P. W. 1  Pahel- 
wan, Lal Ram and Shri Kishan, all 
of whom received injuries. Lekh Raj, 
P. W., then attacked the appellants with 
his lathi, as a result of which some in- 


juries were caused to the appellants in- 


cluding Harish Chandra. 
appellants escaped. . 

3. Ram Swarup succumbed to bullet 
injuries while he was being removed to 
the police station. A ñrst information 
report was lodged: by P. W. 1, and 
eventually the appellants were com- 
mitted to the Court of Session that,con- 
victed and sentenced as stated above, 
Their appeal was also dismissed by thë 
High Court as earlier stated, 

4. Learned counsel for the appellants 
submitted that large number of injuries 
had also been received by the appel- 
lants and that there was no finding by 
the Courts below as to how the 
assault initially started and which 
party was the aggressor, prosecution has 
not explained as to how the appellants 
received the injuries. As such, he sub- 
mitted, the conviction for the offences 
with the aid. of Section 149, Penal Code, 
was bad in law. In support of his con- 
tention he relied on a decision of this - 
Court reported in AIR 1976 SC 2263. 
This Court in AIR 1976 SC 2263 (supra) 
has held: 

“(1) That the prosecution has suppres- 
sed the genesis and the origin of the 


Thereafter the 
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occurrence and has thus 
the true. version; 

(2) that the witnesses who have deri- 
ed the presence of the injuries on the 
“ person of the accused are lying on a 
most material point and therefore their 
evidence is unreliable; 


(3) that in case there is a defence 
version which explains the injuries on 
the, person of the accused it is rendered 
probable so as to throw doubt on- the 
prosecution case, l 


not presented 


The omission on the part of the pr2- 
secution to explain the injuries on the 
person of the accused assumes much 
greater importance ` where the evidenze 
consists of interested or inimical witnes- 
ses or where the defence gives a version 
which competes in probability with that 
* of the prosecution one.” 


The submission of the learned counsel is 
that the injuries found on the persons 
of the appellants have not been explain- 
ed by the prosecution, The injuries are 
serious. The appellants had the right >f 
private defence, and therefore, they 
have committed no offence, 


The submission of the learned counsel 
is not warranted by the findings of the 
High Court. The High Court’ agreeing 
with the trial Court has found that the 
prosecution case as alleged has been 
established by the evidence of the pro- 
secution witnesses. The High Court as 
well as the trial Court has rejected tie 
defence version of the case, in view f 


their inconsistent pleas before the Cor-: 


mitting Court and the trial Court. B2- 
fore the Committing Magistrate pleas >f 
appellants, Harish Chandra and Soney 
Lal, were alibi. The defence of appel- 
lants, Ram Sewak and Nathu, was that 
the occurrence had not taken place en 
the land of P. W. 1, Pahelwan, as alleged 
by the prosecution, but it had taken 
place at a different place. According to 
them there was a quarrel in respect of 
some property between Ram Swarup 
(deceased) and Zorawar, brother-in-lew 
of Ram Swarup, in which appellant 
Nathu intervened whereupon Pahelwan 
(P. W. 1), Lala Ram, Shri Kishan, Triloki, 
Ram Swarup Prasad, Munna Jamader, 
Lekhraj and others attacked the appel- 
lants and in that incident injuries were 
received by P. W. 1 and the déceased. 
The defence of appellant, Ishwari, before 
the Committing Magistrate was tkat 
Pahelwan (P. W. 1), Lekh Raj and 


others attacked him, as a result of whieh: 
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he became unconscious. Tha, defence of 
the appellants before the Sessions Judge 
was one of the right of private defence. 
The defence of appellant Harish Chan- 
dra before the Sessions Judge was an 
alibi. The defence of the other appellants 
was that Ishwari had been returning 
from Ghurwal Chak. At that time he 


‘was attacked by the prosecution wit- 


nesses and the deceased, The incident 
took place on a land between residence ' 
and flour mill of P. W. 1 and in that as- 
sault the appellants had to defend them- 


- selves. 


5. On a consideration of the evidence 
norecord the learned High Court agree- 
ing with the Sessions Judge has accepted 
the version of the prosecution and re- 
jected that of the defence. In coming to 
that version the High Court has also 


‘taken notice of the fact that P. W. 1, had 


a licensed gun, Had he and Ram 
Swarup and other P. W.’s been the ag- 
gressors, he (P, W. 1) would not have 
come without the gun. In view of the 
“inconsistent pleas” and “in view of thé 
fact that no infirmity worth the name 
has been shown in the statement of eye- 
witnesses of the occurrence”, the High 
Court accepted the prosecution case as 
true and held “that the’ defence case is 
false”. The High Court has also held 
that “appellants were the aggressors”, 


It is, therefore, not correct to suggest as 
contended by the learned counsel for the 
that there were no finding 
on record to show as to how the quarrel 
started and that the appellants were 
the aggressors. 

6. From the findings of the learned 
Courts below the facts that emerge are 
(1) that it was the appellants who were. 
the aggressors; (2) that the occurrence 
took place on’ the land in front of the 
house of P. W, 1, Pahelwan, who was in 
possession thereof; (3) that P. W. 1 and 
the deceased had the right of private 
defence of property and person and they 
did exercise that right, Aggressors, even 
if they receive injuries from the victims 
of their aggression cannot have the right 
of private defence. The jindings are, 
that P. W. 1 and the deceased were un- 
armed. P. W. 1 snatched a. weapon from 
one of the ‘assailants and caused injuries 
on them. On the top of it two of the 
appellants brought fire arms and fired at 
the deceased and the P. W. 1, as a re- 
sult of which the deceased expired, The. 
submissions of learned counsel for. the. 
appellants do not stand scrutiny, 
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7.. This: appeal Has no merit andi is: dis-- 
missed, . 
Appeal’ dismissed: 
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{From::. 1981: Cri Ld: 239. (Him: Pra}); 
YX, Vi. CHANDRACHUD; ©; J. AND 

A. P SEN. KX | 

Contempt Appeal. (Criminal) 
of 1981, D/- 22-4-1981) _ 

R. K, Garg, Advocate, Appellant: v.. 
State. of Himachal Pradesh, Respondent. 

Contempt of: Courts. Act (70 of. 1971),. 
Sections. 2" (¢) and. 12. — Contempt: com- 
mitted’ by Advocate by throwing shoe at 
Trial: Court Judge — Behaviour most. re= 
prelensible. — Unconditional apology ten 
dered: — Sentence altered; 

The conduct of the appellant. 
contemner was: highly unbecoming: 
of a practising, lawyer., He hurled. 
hiss shoe; at. the: Judge: in. order 
evidently; to: overawe him: and: to: bully 
him: into: accepting his. submission, that. 
the: case. should. not- be: dismissed. under 
Order 9: Rule 2, C.. P.. C. The appellant. 
did his. best. or. worst: ta: see: that. the peti-- 
tian. was: nat. dismissed: for non-payment. 
of. process fee: and. finding; that. the Judge: 
was not. willing, to. accept. his: argument,, 
he took.out his shoe in show of. his physical 
prowess: The court cannot adequately 
condemn: the appellant’s. behaviour which 
was’ most. reprehensible; remembering’ 
that, as a. practising lawyer, he was a 
officer of the Court. Such incidents can. 
easily multiply considering the devalua- 
tiom of respect for all authority, whe- 


No, 19 


ther in: law, educatiom or polities: 198 
Cri EJ’ 239, Affirmed: (Sentence: aitered)}. 
(Para 6): 


However; in view’ of the fact that the 
appellant: tendered’ an  non-conditional 
apology’ to the: Supreme: Court; and’ to the: 
Court where the: offénce was committed 
a: Tong? sentence: of imprisonment was: 
not’ called’ for: The appellant’ was’. pre-- 
sent in’ Supreme: Court and it was visible 
that he: had’ suffered: enough: in. mind’ and 
reputation: and no: greater purpose: was: 
going’ to be served? by: subjecting: him: fo 
long: bodily: suffering: Accordingly: sen- 
tence: of six months was: reduced’ to one 
month and’ fine- of Rs, 200/-- was: enfian-- 
ced to: Rs; 1,000/-: (Para 7 

Má. Vi M. Tarkunde, S., S.. Ray, E. K. 


Venugopal & Dr.. E. M.. Sanghvi, Sr. Ad 


EX/EX/C295/81/MVI- 


R. K. Garg v. State of H. P, 


ATR. 


voeates: (M/s;. Kapit Sibbal, €.. M. Nayar 
and L. K. Pandey, Advocates. with them), 
for Appellant; Mr. L, N.. Sinha Attorney 
General for Respondent. (Registrar, High 
Court), Mr, K.. Parasaran, Solicitor Gene- 
ral. (Miss A. Subhashini Advocate with 
him), for Respondent. (State of H. P.). 

CHANDRACHUD,, C.. J:— This is an 
appeal under Section 19 (1) (b) of the 
Contempt of Courts. Act, 1971, (‘the Act”), 
against; the: judgment: of the High. Court 
of Himachal Pradesh dated November 17, 
1280, in. Contempt Case (Criminal) No. 7 
of. 1980: Reported in 1982 Cri LJ 239 
(Him. Pra), whereby the appellant was 
sentenced .to. simple imprisonment. for 
six. months. and a fine of Rs. 200/-. 

2. The: appellant. practises. as an Ad- 
vecate at. Solan which is a district place 
in the State of Himachal Pradesh. It’ 
appears: that only one Court generally 
sits: at Solan which is that. of the senfor 
Sub-Judge-cum-Chief Judicial Magis- 
trate. The learned’ Judge, who presides 
over that Court, also exercises the powers 
of. a Rent Controller and of the Court 
of Small Causes. On June 18, 1980, Shri 
Kuldip Chand Sud, who was the Pre- 
siding: Officer: of the ‘Court, was: hearing 
@ petition under the Rent Act im which 
the petitioner was. represented by the 
appellant, Whem the case was called 
out; for hearing, the learned Judge notic- 
ed: that: the petitioner had not paid the 
process: fee, as a result. of which the 
summons: could not: be issued to the re- 
spondent. The Judge therefore proceed- 
ed: to: dismiss: the petifion under Order 9, 
Rule 2 of. the Civil Procedure Cade. Tak- 
ing umbrage at the dismissal of the peti- 
tion, the appellant. hurled: his. shoe at the. 
Judge: which: hit him on the shoulder 
The: Judge asked: his: Orderly. to take the 
appellant. in: custody but the appellant. 
slipped: away: The Judge evidently 
wanted to proceed: under Section 228 of 
the Penak Code for which purpose he 
issued: œ warrant: of arrest. against the 
appellant. The appellant successfully 
evadedi the warrant. and. managed to. pre- 
vent: proceedings: being, taken by the 
Judge for the contempt of his Court. The 
Judge then made a reference to the High. 
Court of Himachal Pradesh under Sec- 
tiom 15 (2) of the Act. The High Court 
issued notice to the appellant enclosing 
therewith a copy of the reference. made 
by the Judge. 

3. The appellant did not dispute in the 
High Court that. he hurled a shoe at the 
Judge. He explained his conduct by 


1981 


saying that he acted under an inresistizle 
mpulse generated by the promocatave 
language used by the Judge. Dhe aprel 
fant’s wersion is dike this : 

. On the previous date of hearing, She 
Judge had directed the appellant to way 
fresh process fee and +o supply ithe aa- 
dress to the respondent to the Rent act 
petition, The appellant informed che 
Judge that he was wmable to» icam- 
ply with that order since the respondant 
had been admitted to a hospital and tad 
since left the hospital. The house in 
which the respondent. lived was locked. 
The Judge then, declared that he pzo- 
posed to take action under Order 9 R. 2 
of the Civil Procedure Code. The>ap- 
pellant asked the Judge te record his 
statement as to why he was unable to 


pay the process fee and supply ühe ad-’ 


dress of the respondent. Instead of re- 
cording the appellants statement, che 
Judge remarked: “You rascal, I will set 
you right”. The appellant protested at 
the abusive language used ‘by the. Jutge, 
but the Judge retorted:“I repeat wnat 
I said”. The appellant thereafter tost 
control over himself and under the “lex 
treme beat of moment and passion, Nis 
hand fell on his shoe” which he threw 
towards the dais. Many ‘persons were 
present in the Court who witnessed che 
incident has happened. ‘Do you want ‘to 
dais, the appellant took off this coat :and 
tie and told the Court: “An wunfortumate 
incident has happened. Do you want ‘to 
take any action against me? I surrender”. 
Upon this’ Judge remarked: “you scomm- 
drel get out of my Court”. The appel- 
lant thereafter left the Court room. 


The High Court had called for the cam- 
ments of the Judge on the version f 
the appellant, from which it was 
Satisfied that the appellant was mak- 
ing a false allegation that the Judge mad 
used abusive language against him, ‘The 
High Court also held that the appellant 
bad given an untrue version of the very 
genesis of the incident -since the Judge 
had not given any direction for furnish- 
ing the complete address of ‘the respen- 
dent ‘before ‘him. 

4. Many ‘technical contentions ware 
raised in the High ‘Court, one of ‘them 
being that Section 10 of the Act was a 
bar to the High Court ‘taking cognizance 
of the matter. It is unnecessary ‘to go 
into that question or into -varicus 
other matters raised ‘in the High ‘Court 
on behalf of the appellant since, ‘Sari 
V. M. Tarkunde and Shri :S, :S. Ray who 


B. K. Garg w. State 


of H. P. ~S. C. 4383 


appear on ibéhalf <of ¢the : -appellarit, stated 
before us that the <appéllant <did not 
desire to -tdke za contentious attitude, “It 
was stated on behalf «of the appéllant 
that the was prepared ‘to ‘tender an n- 
conditional written apology “to ‘this ‘Court 
and ite produce «evidence *before ws of ‘his 
having tendered «a :similar -apology ‘to ‘the 
trial Court. Such «apologies ‘have ‘been 
duly itendered, 

5. Learned -counsél appearing «on the- 
thalf of ‘fhe appéllant -appealed ‘to us in 
‘all their persuasion that “in wiew of ‘the 
fact that tthe <appéllant was -genuinely 
wepentant ‘for His «conduct, the -should “be 
‘enlarged son a mere : admonition. ‘GCounsél 
plead that the -appéllant -evideritly ‘lost 

His tbdlance and <whéther or not there 
any justification for ‘it, the -acted 
‘under “fhe impulse -of grave “passion for 
‘which he thas ‘been -suifficierithy »puriished 
‘by ‘the «publicity which ‘fhe incident ‘has 
‘recéived and ‘fhe ‘notoriety :which the "has 
invited “for thimsélf. 

‘6. “We had ‘made ‘it clear :to ‘the ‘learned 
counsel at fhe very ‘time ‘when -they -con- 
veyed to us ithe «willingness df tthe appêl- 
Jant to apologise that we offer mo ipro- 
mise or inducement that if ‘the appellant 
applogises ‘we will :take a ileriient wiew sf 
the matter. In pur opinion, tthe .appel- 
dant is guilty «of conduct which ‘is highky 
unbecoming of a practising lawyer. He 
hurled this :shoe æt tthe Judge in order ævi- 
dently to overawe chim :and tto ‘billy him 
into «accepting this :submission that :the 
case should mot tbe dismissed wunder (O, !9 
Rule 2, ©. P. ©. The zappéllant did this 
Ibest or worst to <see dhat ‘the -petition 
-was not dismissed for mon-spayment af 
process Hee and finding that the Judge 
was not willing ito accept ‘his argument, 
she took wut ‘his :shoe iin «show f ihis phy- 
sical prowess. We cannot -adequatély 
condemn ithe appellant's behaviour which 
‘Strikes :us «as most reprehensible, :remem- 
ébering :that, «as a practising ‘lawyer, the is 
an officer of the Court. Such ‘incidents 
can easily multiply «considering ‘the de- 
valuation .of :respect -for all .authority, 
whether in law, education or politics. 

4. We do not, showever, propose to. 
impose a long sentence wf imprisonment, 

on dhe appëllant, :since he mhas ‘tendered: 
an unconditional apology to this Court: 
and te the earned trial Judge. Mhe 
appellant was present sin our ‘Court at 
the time when his appeal «was zrgued 
and though, «on such occasions, thistrionics 
cannot .entirely tbe wuled out, we did form 
an impression, thacked by {wur small :litthe 
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experience of life and its affairs, that the 
appellant is deeply regretful and genu- 
inely contrite. He has suffered enough 
in mind and reputation and no greater 
purpose is going to be served by subject- 
ing him to a long bodily suffering. Ac- 
cordingly, we reduce the sentence of 
six months to a period of one month, 
enhance the fine from Rupees 200/- to 
Rs. 1000/- and direct that the fine, if 
recovered, shall be paid over to a Legal 
Aid Society, if any, functioning in the 
State of Himachal Pradesh. The High 
Court will decide which society should 
get the money, if there is more ‘than 
one such society, of which there is pre- 
cious little likelihood. Order accordingly. 
8. We will be failing in our duty if 
_before parting with the case we did not 
Graw attention to what the appellant’s 
counsel Shri Bhagirath Das said in the 
High -Court during the course of his 
arguments, -Shri Bhagirath Das told the 
learned Judges of the High. Court: 
“Better part of discretion is to ignore 
it instead of fanning it. It is a Zussel 


between legal profession and judiciary” 


(emphasis supplied since it must have 
been placed), 

This part of the argument of the appel- 
lant’s counsel in the High Court is as 
much tobe regretted as the conduct of 
the appellant before , the learned trial 
Judge, Discretion is undoubtedly the bet- 
ter part of valour but we did not know 
until we read the argument advanced by 
the appellant’s counsel in the High Court, 
that the better part of discretion is to 


ignore that a practising advocate had 
hurled a shoe at a Judge. We are also 
unable to understand how the High 


Court was “fanning” the incident by 
taking cognizance of it, which it was its 
clear duty to do. It makes sorry read- 
ing that “a tussel between legal profes- 
sion and judiciary’ should find its- cul- 
mination in a member of that noble pro- 
fession throwing a shoe at a Judge. 

9. Those who are informed of the 
question and think deeply: upon it en- 
tertain no doubt that the Bar and the 
Bench are an integral part of the same 
mechanism which administers justice to 
the people. Many. members of the Bench 
are drawn from the Bar and their past 
association is a source of inspiration and 
pride to them. It ought to be a matter 
of equal pride to the Bar. 
questionably true that courtesy breeds 
courtesy and just ás charity has to begin 
at home, courtesy must begin with the 


Brij Basi Lal v. State of U. P, 


It is un- ` 


A.L R. 


Judge. A discourteous Judge is like an 
ill-tuned instrument in the setting of a 
courtroom. But members of the Bar 
will do well to remember that such 
flagrant violations of professional ethics 
and cultured conduct will only result in 
the ultimate destruction of a system 
without which -no democracy can survive. 

10. All this, of course, is said without 
meaning any disrespect to Shri Bhagirath 
Das. Not he, but what he said, is the 
cause of this comment, 


Order accordingly. 





AIR 1981 SUPREME COURT 1384 
(From: Allahabad) 
D. A. DESAI AND BAHARUL ISLAM JJ. 
Criminal Appeal No, 416 of 1981 (In 
S.L. P. (Criminal) No. 2888 of 1980) D/- 
14-4-1981. 
Brij Basi Lal, Appellant v. 
U. P., Respondent. 


` Constitution of India, Art. 136 — Ap- 
peal by special leave — Criminal matter— 
Sentence — Attempt of misappropriation 
of sugar bags for himself by accused — 
Accused sentenced to rigorous ‘imprison- 
ment for three years separately on two 
counts of cheating — Sentence directed 
to run. consecutively — Sugar bags re- 
covered back from accused by prosecu- 
tion — Sentences directed by Supreme 
Court to run jonga 


State of 


(Para 4) 





granted limited to the question of 
tence only. 

2. We heard Mr. A. P. Mohanty, for 
the appellant and Mr. R. K. Bhatt for 
the State of U. P. The appellant is con- 
victed for having committed offences 
under Sections 120B, 420 and 471 of I. P. C. 
In respect of last mentioned two offences 
has been convicted on two separate and 
independent counts. 


sen- 


3. The appellant has Beene sentenced 
to suffer rigorous imprisonment for a 
period of one year for an offence under 
Section 120B. He has been convicted for 
committing an offence under S. 420, 
I. P. C. and has been sentenced to suffer 
rigorous imprisonment for a period of 
three years and -to pay a fine of Rupees 
5090/-, in default to suffer further rigor- 
ous imprisonment for one year. For the 
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same charge under a second count, iden- 
tical punishment has been imposed upon 
him. He has also been convicted for com- 
mitting an offence under Section 4/71, 
I P, C. and has been sentenced to rg- 
orous imprisonment for two years and an 
identical sentence for the second count 
has also been imposed upon him. The 
learned Magistrate further directed that 
the sentence awarded to the appellant or 
an offence under Section 420, I. P.C. on 
two different counts shall run consecu- 
tively whereas the other sentences shall 
run concurrently. 


4. Unfortunately, the appellant has 
tried a very bold venture but he has mis- 
erably failed also, in that all’ the sugar 
bags which he tried to misappropriate for 


. |himself had been recovered and taken 
possession of by the prosecution. It is 
true that a criminal venture even if it 


fails; would not provide a mitigating cir- 
cumstance having a bearing on the quan- 
tum of sentence. Even then one has to 
keep in view the gravity of the offence 
to assess the proper and adequate sən- 
tence. We consider the sentence of rig- 
orous imprisonment for three years and 
fine of Rs. 5.000/-, in default further rig- 
orous imprisonment for one year for an 
offence under Section 420, I. P. C. ade- 
quate but if the direction to run the sen- 
tence awarded on two different counts 
for two offences under Section 420, I. F. C. 
to run consecutively, it would mean that 
the appellant will have to suffer sub- 
stantive imprisonment for six years apart 
from the fact that double-the fine will 
have to be paid. Now those who indulge 
into criminal adultery for grabbing urde- 
served advantage are not entitled to any 
consideration on the quantum of sentence 
and fine because thereby he is made to 


part with ill-gotten wealth. We therefore 





modify the sentence to this limited ex- 
tent only that substantive sentence 
awarded for two offences under S. 420 on 
two different counts shall run concur- 
rently. With this modification, the appeal 
is dismissed, - 

Appeal dismissed. 


Naresk v. 


State of U. P. S. C. 1385 


AIR 1981 SUPREME COURT 1385 
- (From: Allahabad)* 
O. CHINNAPPA REDDY, A. P. SEN AND 
BAHARUL ISLAM, JJ. 

Criminal Appeals Nos. 197 and 198 of 
1981, D/- 24-4-1981. 

Naresh and others, Appellants v. State 
of U. P., Respondent, 

(A) Criminal P. C. (2 of 1974), S. 362 
— Alteration of conviction under S. 302 
I. P. C. to one under S. 304 Part I, 
1. P. C. by High Court — Alteration not 
justified under S. 362. Criminal Appeal 
No. 674 of 1975, D/- 14-4-1980 (AH), 
Reversed. 

Where the High Court by its decision 
had given a specific and express finding 
that the accused intended to kill the 
deceased and sentenced him for life im- 
prisonment for an offence punishable 
under Section 302, L P. C. but subse- 
quently changed the decision and sen- 
tenced the accused for offence punishable 
under S. 304, Part I of I. P. C. in pur- 
ported exercise of power under S. 362, 
exercise of power was improper. Criminal 
Appeal No. 674 of 1975, D/- 14-4-1980 
(All). Reversed. (Para 2) 


(B) Constitution of India, Art. 136 — 
Appeal by Special leave in criminal 
matter — State not preferring appeal 


against quantum of punishment — 
Supreme Court will not interfere with 
quantum. (Para 2) 


(C) Constitution of India, Art. 136 — 


Appeal by special leave in criminal 
_matter — Interference — Question re- 
lating to appreciation of evidence — 


Supreme Court will not interfere. 


(Para 3) 

CHINNAPPA REDDY, J.:— We are 
afraid - we have to voice our 
grave concern and express our 


serious displeasure at the course’ of 
events in the High Court in the present 
ease. We consider it our duty to do so. 
‘We are not a little disturbed by what has 
been done in the High Court. The High 
Court, some weeks after pronouncing its 
judgment in a Criminal appeal, altered 
a conviction under Section 302 Indian 
-Penal Code which it had confirmed to 
one under Section 304 Indian Penal Code, 
ostensibly exercising its power to correct 
clerical errors but ignoring Sec. 362 of 


“Criminal Appeal No. 674 of 1975, Di- 
14-4-1980 (All). 
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the Code of Criminal Procedure 1973 
which expressly provides "Save as other- 
wise provided by this Code or by-. any 
other law for the time being in force, no 
Court, when it has signed its judgment 
or final order disposing of a case, shall 
alter or review the same except to cor 
rect a. clerical or arithmetical error”, 


2. Naresh, one of the appellants, was 
convicted by the Trial Court of an offence 
under Section 302 Indian Penal Code and 
the rest of the appellants were convicted 
under Section 302 read with Sec. 149 
Indian Penal Code. All of them were 
sentenced to imprisonment for life. The 
accused preferred appeals to the High 
Court. J. P. Chaturvedi and R. C. Srivas- 
tava JJ. who heard the appeals, © while 
discussing the question of the culpability 
of the appellant Naresh observed as fol- 
lows. “It may be pointed out that Baha- 
dur (deceased) had a single injury on his 
head. This blow was inflicted by Naresh 
appellant and it resulted in fractures of 
frontal and parietal bones into eight 
pieces. The blow was very effective and 
-powerful and as such, so far as Naresh 
appellant is concerned, we have no doubt 
that he’intended to kill Bahadur and 
therefore. committed an offence punish- 
able under Section 302, Indian Penal 
Code”. After recording this categoric 
finding about the culpability of Naresh, 
the High Court proceeded to discuss the 
ease against the rest of the accused. Then, 
in the ultimate paragraph of the judg- 
ment, which we may call the operative 
part of the judgment, the High Court 
again said about Naresh, “His conviction 
under Section 302'Indian Penal Code and 
sentence of imprisonment for life award- 
ed thereunder are affirmed”. The judg- 
ment of the High Court was pronounced 
on February 25, 1980. Thereafter on an 
application filed by the appellant Naresh, 
the High Court made the tolowmg order 
on April 14, 1980: 


“The application is allowed as there is 
a clerical mistake in the operative part of 
the judgment in Criminal Appeal No. 674 
` of 1975 regarding the conviction and sen- 
tence of appellant Naresh. The sentence, 
‘but his conviction under S. 302, L P. C 
and sentence of imprisonment for. life 
‘awarded thereunder are affirmed’ be sub- 
stituted by the sentence. ‘He is convicted 
under Section 304 (Part I) IL P. C. instead 
of Section 302, I. P. C. and sentenced to 
undergo rigorous imprisonment for seven 
years’ ” 


Naresh v. State of U. P, 


A.I R. 


We are entirely at a loss to understand 
the order dated April 14, 1980. In their 
judgment dated February 25, 1980 while 
discussing the case against Naresh the 
learned Judges had given a specific and 
express finding that he intended to kill 
the deceased Bahadur and, therefore, had 
committed an oifence punishable wunder 
Section 302, Indian Penal Code. The op- 
erative part ofthe judgment also said the 
same thing. We do not understand what 


-the learned Judges mean when they state 


in "their order dated April 14, 1980, there 
is a clerical mistake in the operative part 
of the judgment”. The High Court was 
wholly wrong ig altering the judgment 
pronounced by them disposing of the Cri- 
minal Appeals. That was clearly in con- 
travention of the provisions of Sec. 362 
Code of Criminel Procedure. What was 
worse, the High Court acted in purport- 
ed exercise of the power to correct cleri- 
cal mistakes when in fact there was none. 
The conviction under Section 302 Indian 
Penal Code was perfectly correct and the 
conviction had been rightly affirmed by 
the High Court in the first instance. There 
was no occasion at all for the purported 
exercise of power to correct a clerical 
mistake and alter the conviction under 


-Section 302 to cne under S. 304 Indian 


Penal Code. We are greatly concerned 
that the High Court should have eom- 
mitted this grievous error. There is, how- 
ever, nothing that we can do about it at 
this juncture.as the State has not chosen 
to file any appeal against the order dated 
April 14, 1980. 


3. Shri S. P. Singh has taken us 
through the relevant evidence. We are 
unable to find any reason to reject the 
evidence of the four eye witnesses. Their 
evidence has been accepted by both the 
Trial Court and the High Court. The 
questions raised relate to appreciation of 
evidence and we find no ground for in- 
terference under Art. 136 of the Con- 
stitution. Criminal Appeals Nos. 197 an 
198 of 1981 are accordingly dismissed. 


Appeals dismissed, 


1981 


AIR 1981 SUPREME COURT 1387 
(From: Madhya Fradesh) 


Q; CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 297 of 1976, D/- 
24-4-1981. 


Chetumal, Appellant v. State of Madhya 
Pradesh and another, Respondents. 


Prevention of Food Adulteration Act 
{37 of 1954), Ss. 16, 13 (©) — Conviction 
of accused on basis of report of Public 
Analyst by excluding from consideration 
certificate of Director, Central Food 
Laboratory on ground o? tampering of 
seal on container of sample — Validity. 
Decision of Madhya Pradesh High Court, 
Reversed. 


Where the accused was convicted for 
the offence of adulteration of oil on the 
basis of the report of the Public Analyst 
by excluding from consideration the re- 
port of the Director, Central Food Labo- 
ratory on the ground that the Director 
had reported that the specimen impres-~ 
sion of seal sent to him did not tally with 
the seal on the container in which sample 
of oil was sent to him, the conviction 
could not be said to be walid as the re- 
port of the Public Analyst stood super- 
seded by the certificate issued by the 
‘ Director and the Court could not fall 
back on the report of the Public Analyst. 
In such a case there would really be no 
evidence before the Court on which it 
could convict the accuseé. Decision of 
Madhya Pradesh High Ccurt, Reversed. 

(Para 2) 


CHHINNAPPA REDDY, J5.:— Part of 
the sample of groundnut cil purchased by 
the Food Inspector from the appellant 
was found to be adulterated by the Pub- 
lic Analyst. According to the report of 
the Public Analyst the Butyro-refracto- 
meter reading at 40°C was 57.5 instead of 
the prescribed standard, “54.0 to 57.1.” 
The appellant challenged the opinion of 
the Analyst and requested the Court to 
send the part of the sample kept with 
the local authority to the ~ Director, 
Central Food Laboratory . for analy- 
sis. ‘The certificate of the Director, 
Central Food Laboratory was that the 
article of food was adulterated as Bellier 
test (turbidity temperature — acetic acid 
method) revealed 37.90°C whereas the 
standard was 39°C to 41°C. Butyro-refrac- 
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Chetumal v. State of M. P. 


. Food Laboratory having been 
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tometer reading at 40°C. however, was 
56.0°C, which was within the prescribed 
limits. In the Trial Court, an objection 
was taken that the certificate of the 
Director, Central Food Laboratory should 
be excluded from consideration as the 
Director had reported that ‘the specimen 
impression seal’ sent to him did not tally 
with the seal of the container in which 
the sample of oil was sent to him. The 
trial Court sustained the objection and 
held that the report of the Director should 
not be taken into account. The trial 
Court, however, relied upon the report of 
the Public Analyst and convicted the ap- 
pellant, sentencing him to undergo rigo- 
rous imprisonment for a period of six 
months and to pay a fine of Rs. 1,000/. The 
conviction and sentence were confirmed 
by the District and Sessions Judge on ap- 
peal and by the High Courtin revision. 


2. It is clear that the conviction can- 
not stand. Under Section 13 (3) of the 
Prevention of Food Adulteration Act, the 
report of the Public Analyst stood super- 
seded by the certificate issued by the 
Director of the Central Food Laboratory. 
Having been so superseded, the report of 
the Public Analyst could not, therefore, 
be relied upon to base a conviction. The 
certificate of the Director of the Central 
excluded 
from consideration because of the tamper- 
ing of the seals, there was really no evi- 
dence before the Court on the basis of 
which the appellant could be convicted. 
The Court could not fall back on the re- 
port of the Public Analyst as it had been 
superseded. The only method of challeng- 
ing the report of the Public Analyst was 
by having the sample tested by the Direc- 
tor of the Central Food Laboratory. In 
the present case the appellant was de- 
prived of the opportunity to which he was 
entitled for no fault of his. It was not, 
therefore, open to the Court to fall back 
upon the report of the Public Analyst to 
convict the appellant. The appeal is al- 
lowed the conviction and sentence are set 
aside, 

Appeal allowed, 
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AIR 1981 SUPREME COURT 1388 
(From: Patna) 
S. MURTAZA FAZAL ALI AND 


BAHARUL ISLAM, JJ. 


Criminal Appeal No. 214-of 1976, D/- 
26-3-1981. 


Lakshman Prasad, Appellant v. State 
' of Bihar, Respondent. 


Evidence Act (1 of 1872), S. 3 — Con- 
viction of accused next door neighbour of 
complainant and man of means for parti- 
cipation in dacoity in complainants 
house — Evidence showing possibility of 
false implication of accused and raising 
suspicion regarding complicity of accused 
in dacoity — Conviction held, was 
liable to be set aside. (Penal Code (1860), 
Section 395). Decision of Patna High 
Court Reversed. 


Accused convicted for the offence of 
dacoity in the house of his neighbour was 
a well known doctor having sufficient 
means. Dacoity was committed in the early 
hours of evening. Evidence of the com- 
plainant was that the accused: though 
concealed their identity but their faces 
were visible. There was dispute between 
the accused and the complainant in res- 
pect of passage near the house of the ac- 
cused whereby complainant used to reach 
his mill. Further a piece of land was 
bought by the accused from the nephew 
of the complainant near the house of 
complainant and only one month before 
the occurrence. Complainant admitted 
that on the evening of occurrence many 
people had gathered but no one from 
among them was examined in support of 
accused's participation in dacoity. 


` Held that the conviction and the sen- 
tence of the accused was liable to be set 
aside and accused was entitled to be ac- 
quitted as the circumstances spoke 
volumes against the prosecution case and 
raised considerable amount of suspicion 
regarding ‘the complicity of the accused 
in the dacoity, and the evidence also 
showed the possibility of falsely implicat- 
‘ing the accused. Decision of Patna High 
Court Reversed. (Paras 3, 4) 


FAZAL ALI, J.:— The appellant has 
been convicted under Section 395 of the 
Indian Penal Code and sentenced to 
undergo 10 years rigorous imprisonment 
for having committed dacoity along with 
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Lakshman Prasad v. State of Bihar 


A.I. R. 


others in the house of P. W. 4 PARRER 
Prasad. 


2. The facts of the case have been 
detailed in the judgments of the trial 
Court and- the. High Court and it is not 
necessary to repeat the same. 

3. The central evidence against the 
appellant consisted of the testimony of 
P. Ws. 1 and 2 who were the servants of 
complainant P. W. 4 Baijnath Prasad. It 
appears from the evidence that Baijnath 
Prasad was a rich business man of the 
locality and the accused-appellant Laksh-~ 
man Prasad was his next door neighbour 
having a double storeyed house. Both the 
Courts below have accepted the prosecu- 
tion case that a dacoity took place in the 
house of Baijnath Prasad in the course of 
which cash and other articles were stolen 
away. In the instant case, counsel for the 
appellant has not challenged this finding - 
of the Courts below. We are also satis- 
fied that a dacoity undoubtedly took place 
in the house of Baijnath Prasad. The only 
question that falls for consideration is 
whether or not the appellant participated 
in the crime. P. Ws. 1, 2 and 4 have sup- 
ported the prosecution case that the ap- 
pellant clearly participated in the dacoity 
and was, in fact, the leader of the dacoits. 


‘After going through their evidence, we 


do find that there is some amount of 
consistency in their evidence but mere - 
congruity or consistency are not the sole 
test of truth. Sometimes even falsehood 
is given an adrcit appearance of truth, 
so that truth disappears and falsehood 
comes on the surface. This appears to be 
one of those cases. There are many inhe- 
rent improbabilities in the prosecution 
case so far as the participation of appel- 
lant is concerned. In the first place, ad- 
mittedly the appellant was a respectable 
man in: the sense that he was possessed 
of sufficient means and was a well-known 
homeopath doctor and also the neighbour 
of the complainant. In this view of the 
matter, it is difficult to believe that he 
would commit dacoity in the house of his 
own neighbour and that too in the early 
hours of the evening, so that he may be 
caught any moment and take the risk of 
a conviction under S. 395 Indian Penal 
Code. Secondly, the evidence of the com- 
plainant P. W. 4 clearly shows that the 
dacoits had no doubt concealed their 
identity but they did it in such a way 
that their faces were visible. Indeed, if 
the appellant had participated in the 
dacoity and took the precaution of con- 


.cealing his identity, then he would have 


-~ wall around the house oz the 
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seen to it that his face was fully covered 
so that identification by the complainant 
or the witnesses would become 
sible. If he was a daredevil, then he 
would not have concealec his identity at 
all. Thirdly, FIR having been lodged the 
same evening the police visited the house 
of the appellant next morning and found 
him there. If the appellant had really par- 
ticipated in the dacoity, he would have 
at least made himself scerce. The house 
of the accused was also searched and 
nothing incriminating wes at all found. 
Finally, there was the important circum- 
stance that in view of a dispute between 
complainant Baijnath Prasad and the ap- 
pellant, there was a clear possibility of 
the appellant having been falsely im- 
plicated due to enmity. The complainant 
himself admits that there is a boundary 
appellant 
and there is a road which runs to the 
east of his house and the mill of the com- 
plainant is situated to the west of the 
house. There is evidence of D. W. 2 that 
there has been some dispute between 
Baijnath Prasad and accused Lakshman 
Prasad two or three years before the 
occurrence of dacoity in respect of a 
passage near the house of accused Laksh- 
man Prasad through which he used to go 
to his mill. The evidence of D. W. 2 does 
support what the complainant has himself 
admitted. The gravest provocation which 
the complainant must have felt was the 
fact that Lakshman Prasad bought a 
piece of land near his house from Kishori 
Lall, the nephew of Baijnath Prasad. 
This is proved by Ex. Kha and the evi- 
dence of D. W. 4. The High Court also 
observed that the sale-deed executed by 
the nephew of the complainant in 
favour of the appellant was executed 
only a month before this occurrence. This 
therefore furnishes an immediate motive 
for the false implication of the appellant. 
Another important circumstance which 
seems to have been overlooked by the 
Courts below is that P. W. 4 has clearly 
admitted in his evidence at page 44 of 
the paper-book that immediately after 
the occurrence. a number of people near 
the mosque assembled, of whom he re- 
cognized Suba Raut and Moti Raut, but 
they never came to his help. The witness 
also says that when he came from the 
west, he saw 40 to 50 persons at a little 
distance, including Ganesh Raut. Achhe- 
lal, Mathura Ram and Bameshwar. Ob- 


viously, if an occurrence of dacoity had 
taken place in the early hours of the 


Abdul Aziz v. Delhi Administration 


‘evening, the near neighbours must have 


impos- 
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assembled and yet none of these neigh- 
bours have been examined to support the 
complainant’s version that the appellant 
had participated in the occurrence. It 
seems to us that the reason why these 
persons did not choose to support the 
complainant was that perhaps the appel- 
lant had been falsely implicated and 
hence the persons who had assembled 
may not have relished the idea of sup- 
porting the complainant if he had gone 
to the extent of falsely implicating the 
appellant in the dacoity. These intrinsic 
circumstances speak volumes against the 
prosecution case and raise considerable 
amount of suspicion in our minds regard- 
ing the complicity of the appellant in the 
dacoity. It is well settled that while wit- 
nesses may lie, circumstances do not. 


4. For these reasons therefore we 
allow this appeal, set aside the conviction 
and sentence of the appellant and acquit 
him of the charges framed against him. 
The appellant will now be discharged 
from his bail-bonds and need not sur- 
render, . 
Appeal allowed. 


AIR 1981 SUPREME COURT 1389 
O. CHHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM. JJ. 
Writ Petn. (Cri.) No. 1511 of 1981, D/- 
7-4-1981. 
Abdul Aziz, Petitioner v. Delhi Ad- 
ministration and others, Respondents. 


Constitution of. India, Art. 22 (5) 
National Security Act (65 of 1980), S. 8 
(1) — Preventive detention under Secu- 
rity Act — Non-supply. of copy of 
document to detenu on which grounds of 
detention were based -— Detenu is entitl- 
ed.to be released. AIR 1981 SC 1077, Foll. 

7 (Para 1) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1077: 1981 Cri LJ 606 1 

O. CHINNAPPA REDDY, J. :— The ad- 
mitted position is that a copy of the state- 
ment of Mohd. Yamin on which tha 
grounds of detention are based has not 
been supplied to the detenu. The detenu, 


< 


-we may mention here, is detained under 
-the National Security Act and a point 


was sought -to be made on behalf of the 
respondents that in cases of detention 
under the National Security Act it is not 
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necessary to supply copies of documents 
on which orders of detention are based 
unlike cases of detention under the 
‘COFEPOSA’. This. question has already 
‘been considered by this Court in Writ 
Petitions Nos, 293, 391 and 392 of 1981, 
Smt. Khatoon Begum v. Union of India 
decided on March 9, 1981: (reported in 
AIR 1981 ‘SC 1077). In ‘view of the deci- 
sion ‘of this Court we are unable to agree 
with the submission of the learned coun- 
‘sel for the respondents. We have, there- 
fore, no alternative except to direct the 
release of the detenu forthwith. It is so 
ordered, 

Petition allowed, 





AXR 1981 ‘SUPREME COURT 1390 
{From : Rajasthan)* 
0. CHHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 

Criminal Appeal No. 543 of 1976, Dj- 
15-4-1981, 

State of Rajasthan, Appellant v. Smt, 
Kalki and another, Respondents. 


(A) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Murder — 
Evidence of the widow of deceased — 
Credibility —- ‘Interested’ and ‘related’ 
witness —- ‘Distinction. Criminal Jail 

` Appeals Nos. 277, 413 to 416 and 918 
of 1971, D/- 6-5-1975 (Raj), Reversed. 
(Penal Code (1860), S. 300). i 


‘Related’ is not equivalent to ‘interest- 
ed’. A witness may be called ‘interested’ 
only when he or she derives some bene- 
fit from the result of a litigation; in the 
decree in a civil case, or in seeing an ac- 
cused person punished. A witness who 
is a natural one and is the only possible 
eye witness in the circumstances of a case 
cannot. be said to be ‘interested’. 

(Para 5A) 


In the circumstances of the instant case, 
the widow of the deceased was the only 
and most natural witness; she was the only 
person present in the hut with the deceas- 
ed at the time of the occurrence, and the 
only person who saw .the occurrence. 
True, it is she is the wife of the deceas- 
ed; but she cannot be called an ‘interest- 
ed' witness. She is related to the deceas- 
ed. She had no ‘interest in protecting the 


*Criminal Jail Appeals Nos. 277, 415 to 
416 and 918 of 1971, D/~ 6-5-1975 Geb: 
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real culprit, and falsely implicating the 
accused. Criminal Jail Appeals Nos. 277, 
413 to 416 and 918 of 1971, D/- 6-5-1975 
(Raj), Reversed. (Para 5A) 

(B) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Criminal case 
— Murder — Discrepancies in evidence 
-~ Normal and material discrepancies —. 
Distinction. Criminal Jail Appeals - 
Nos. 277, 418 to 416 and 918 of 1971, D/- 
6-5-1975 (Raj), Reversed. (Penal Code 
(1360), S. 300). 


In the depositions of witnesses there 
are always normal discrepancies however 
honest and truthful they may be. These 
discrepancies are due to normal errors of 
observation, normal errors of memory 
due to lapse of time, due to mental dis- 
position such as shock and horror at the 
time of the occurrence, and the like. 
‘Material discrepancies are those which 
are not normal, and not expected of a 
normal person. (Para 6) 


In. the instant case there were no 
‘material discrepancies” in the evidence 
of the widow of deceased. The discrepan- 
cies referred to by the High Court are, 
minor, insignificant, natural and not 
‘material’. (Para 6) 


(C) Constitution of India, Art. 136 — 
Appeal by special leave — Finding of 
facts — Interference. 

It is true that in an appeal under Arti- 
cle 136 of the Constitution the Supreme 
Court normally does not interfere with 
findings of facts arrived at by the High 
Court. But when it appears that the 


‘findings of facts arrived at are bordering 


on perversity and result in miscarriage of 
justice. the Supreme Court will not de- 
cline to quash such findings to prevent 
the miscarriage of justice. -(Para 17) 

In the instant case the guilt of the two 
accused has been established by the pro- 
secution beyond reasonbale doubt and 
their acquittal resulted in grave mis- 
carriage of justice. (Para 8) 

Mr. Badri Dass Sharma, Advocate, for 
Appellant; Mr. Delveer Bhandari, Ad- 
vocate, for Respandents. 

BAHARUL ISLAM, J.:— This appeal 
by special leave on behalf of the State 
of Rajasthan is directed against the judg- 
ment of the Rajasthan High Court ac- 
quitting the two respondents, Shrimati 
Kelki alias Kali.and her husband, Amara 
(along with four other co-accused). Re- 
spondent Kalki was convicted under Sec- 
tion 302 and Section 148 of the Penal 
Cede and sentenced to imprisonment for 
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life and for rigorous imprisonment for 
two years, respectively. The five other 
accused persons including respondent, 
Amara, were convicted under Section 32 
read with Section 149 and under S. 147 


of the Penal Code, and each of them was . 


sentenced to imprisonment for life and to 
one and a half years rigorous impriscn- 
ment respectively. 


2. The material facts of the prosecu- 
tion case were that there was a land dis- 
pute between Nimba (P. W. 6) father of 
the deceased, Poona on the one hand, aad 
respondent Amara and the members of 
his family, on the other. On July 17, 1670 
at about sunset the accused persons of 
whom respondent Kalki was armed w-th 
an axe and respondent, Amara with a 
dharia, came to the house of the deceas- 
ed. At that time the deceased was inside 
his hut with his wife Mooli (P. W. - 1). 
Amara called Poona. Poona came out fal- 
lowed by his wife Mooli, when he was 
knocked down by Amara and Rama 
whereupon Kalki gave him blow with the 
axe on the neck. Poona met with in- 
stantaneous death. Mooli (P. W. 1) raised 
an outcry when, Geli, mother of the ce- 
ceased (P. W. 2) who had been at some 
distance from the hut came running to 
the place of occurrence and saw the as- 
sailants leaving the place. 


3. Nimba lodged a report at the polce. 
station at Nana. Police registered a case. 
In due course the case was sent to, and: 
tried by, the Sessions Judge who convict- 
ed and sentenced that six accused per- 
sons including the tWo respondents as 
stated above. 


4. This Court granted special leave te 
appeal only against the two respondents 
and refused it as against the other four. 
The question before us is whether fhe 
two respondents or any of them caused! 
the death of Poona. There is no dispute 
that Poona met a homicidal death. 

‘5. The High Court has set aside fhe 
order of conviction and sentence passed 
by the Sessions Judge on the grounds (1) 
that P. W. 1 the widow of the deceasedi 
“USicccducess es a highly interested witness, 
in as much as, she is the wife of the 
deceased and there was an enmity þe- 
tween the deceased and the accused on 
account of the dispute about the agrical- 
tural land”, and (2) “that there are mae- 
rial discrepancies in her, statement”. . 

‘We have been Ied through the eviderce 
of P. W. 1, the only eye witness in the 
case, of P. W. 2, Geli, who says that she 
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saw the respondents: leaving the place of 
occurrence with the weapons: im their 
hands, and of P. W. 5. the Medical Officer: 
who held the Post-Mortem examination 
on the deceased. His evidence fully sup- 
ports the. evidence. of P. W. 1 who depos- 
ed that respondent Kalki gave ai blow. afr 
the neck of the deceased with an axe. 
P. W. 5 found one incised. wound mea- 
suring 5” x 2” x 4” on the lateral side of 
theneck. On a perusal ofthe evidenee of 
these witnesses, we do not have the: least 
doubt. in our mind! that it was: respondent 
Kalki who gave an axe blow on the neck 
of the deceased! and that respondent 
Amara came along with his wife with a 
dharia with the common intention of 
causing the death of Poona. In fact it was: 
he who called out Poona from inside the 
hut, and felled down and facilitated the 
murder of Poona by his wife, Kalki. 

5A. As mentioned above the High 
Court has declined to rely on the evi- 
dence of P. W. I on two grounds: (1) she 
was a “highly interested’ witness be- 
cause she “is the wife of the deceased”. 
and (2) there were discrepancies in. her 
evidence. With respect, in our opinion, 
both the grounds are invalid. For, im me 
circumstances of the case, she was the 
only and most natural witness; she was; 
the only person present in the hut with 
the deceased at the time of the- occur- 
rence, and the only person who saw the 
occurrence. True it is she is the wife of! 
the deceased; but she cannot be called! 





-an ‘interested” witness. She is related toi 


the. deceased. ‘Related’ is not equivalent; 
to ‘interested’. A witness may: be called: 
‘interested’ only when. he or she: derives) 
some benefit. from the result. of. a: litiga- 
tion; in the decree: in. a civil case;, or in 
seeing an accused person. punished. A 
witness who is a natural one and is the 
only possible eye: witness: im the circum- 
stances of a case cannot be said: to: be 
‘interested’. In the instant. case. P: W. I 
had no interest in protecting the real 
culprit, and falsely: implicating the re- 
spondents. 

6. The second ground. on which the: 
High Court refused to place reliance: om 
the evidence of P. W. 1 was that there 
were “material discrepancies”.. As: in- 
dicated above we have perused the evi~“ 
dence of P. W. I. We have-not foundi any. 
“material discrepancies” in her evidence: 
The discrepancies referred to by the High 
Court are, in our opinion, minor, insigni- 
ficant, natural and: not ‘material’. The 





discrepancies are with regard to as to 
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Which accused "pressed the deceased and 
at which part of the body to the ground 
and sat on which part of the body; with 
regard to whether the respondent, Kalki, 
gave the axe blow to the deceased while 
the latter was standing or lying on the 
ground, and whether the blow was given 
from the side of the head or from the 
side of the legs. In the depositions of 
witnesses there are always normal dis- 
erepancies however honest and truthful 
they may be. These discrepancies cre due 
to normal errors of observation, normal 
errors of memory due to lapse of time, 
due to mental disposition such as shock 
and horror at the time of the occurrence, 
and the like. Material discrepancies are 
those which are not normal, and not-ex- 
pected of a normal person. As indicated 
above ‘we have not found any material 
discrepancies in the evidence of . the 
P. W. 1. 





7. Learned counsel for the respondent 
submitted that the appeal involved only 
appreciation of evidence and this Court 
may not interfere with the findings of 
facts resulting from appreciation of evi- 
dence. It is true that in an appeal under 
Article 136 of the Constitution this Court 
normally does not interfere with findings 
of facts arrived at by the High Court. 
But when it appears that the findings of 
‘facts arrived at are bordering on perver- 
sity and result in miscarriage of justice, 
this Court will not decline to quash such 
findings to prevent the miscarriage of 
justice. 

8. In our opinion the guilt of the twe 
respondents has been established by the 
prosecution beyond reasonable doubt and 
their acquittal resulted in grave miscar- 
riage of justice. 


In the result we set aside the order of 
acquittal passed by the learned High 
Court and convict respondent Kalki alias 
Kali under Section 302 of the Penal Code 
and respondent, Amara, under Sec- 

- tions 302/34 of the Penal Code, and sen- 
tence each of them to suffer imprison- 
ment for life. . 


The appeal is allowed. The respon- 
dents are said to be on bail. They shall 
surrender forthwith to serve out their 


sentences. - 
- Appeal allowed. 





Wakil Singh v. State of Bihar 
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AIR 1981 SUPREME COURT 1392 
(From: 1977 Cri. L. J. NOC 80 (Pat.)) 


S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 


Criminal Appeal No. 268 of 1976, 
31-3-1981. 


Wakil Singh and ohers, Appellants v. 
State of Bihar, Respondent. 

Penal Code (45 of 1860), S. 396 — 
Dacoity with murder — Appreciation of 
evidence — None of witnesses gave any 
descripiion of dacoits in their statements 
or in oral evidence nor gave any identi- 
fication marks, such as stature of accused 
or whether they were fat or thin or of 
fair colour or black colour — Only one 
witness identified dacoits after certain 
days from T. I. parade — Conviction 
cannot be based only on identification by 
witness; (Evidence Act (1872), 
Ss. 3, 134 and S. 9). 1977 Cri LJ NOC 80 
(Pat), Reversed.. (Paras 2, 7) 


D/- 


FAZAL ALI, J.:— This appeal under 
S. 2 of the Supreme Court (Enlargement 
of the Criminal Appellate Jurisdiction) 
Act and also under S. 379 of the Code of 
Criminal Procedure is directed against 
the Judgment of the Patna High .Court 
dated -13th April, 1976,* by which the 
reversed the order of the 
Sessions Judge acquitting the appellants 
and convicted them under S. 396 of the 
Indian Penal Code and sentenced them 
to imprisonment for life. The narration 
of the prosecution case is given in the 
Judgment of the High Court and it is 
not necessary to repeat the same here. 
The case arose out of a dacoity said to - 
have been committed in the house of the 
complainant, PW-Darbari Sao on the 
night of 24th May, 1965 at about 
8-45 P. M. According to the prosecution 
some unknown persons including the ap- 
pellants entered the house, assaulted in- 
mates, killed one of them and looted 
away properties worth thousands of 
rupees. There is no clear evidence to 
show that the deceased Kameshwar Sao 
was actually killed by one of the dacoits- 
in the course of the dacoity. Although 
his dead body was found but the prose- 


` cution has not been able to establish any 


nexus between his death and the com- 
mission of the dacoity or even his in- 
juries. In these circumstances it is obvi- 


*1977 Cri LJ NOC 80 (Pat) 
EY/EY/B978/81/PGS/SNV. 
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ous that charge under S. 396 must fail. In 
the instant case, however this will make 
no difference because after going through 
the judgment ‘of the courts below and 
hearing the counsel for the parties, we 
are clearly of the opinion that the ap- 
pellants are entitled to an acquittal. The 
four appellants were arrested between 


the 26th August to 2nd September, 1365- 


and the first T. I. parade was held on 
4-9-65 and two other parades were held 
on 8-9-65. So far as, Wakil Singh is con- 
cerned. he had been identified by PWs. 2, 
9 and 13. So far as PW 13 is concerned 
as he had not identified this appellant 
before the T. I. Parade, he was disbeli2v- 
ed both by the trial Court and the H-gh 
Court. The trial Court refused to act on 
the evidence of PW 2 also because this 
appellant was identified only before she 
committing court and not before the Ses- 
sions Court. Thus the only evidence 
against Wakil Singh consisted of PW a. 


2. In the instant case we may men- 
tion that none of the witnesses in their 
earlier statements or in oral evidemce 
igave any description of the dacoits whom 
|they have alleged to. have identified in 
the dacoity, nor did the witnesses g.ve 
any identification marks viz., stature of 
the accused or whether they were fat or 
thin or of a fair colour or of bleck 
colour. In absence of. any such descr-p- 
tion, it will be impossible for us to con- 
vict any accused on the basis of a single 
identification, in which case the reascn~- 
able possibility of mistake in identifica- 
tion cannot be excluded. For these re- 
asons, therefore, the trial court was right 
in not relying on the evidence of wit- 
nesses and not convicting the accused who 
are identified by only one witness, 
apart from the reasons that were given 
by the trial court. The High Court how- 
ever has chosen to rely on the eviderce 
of a single witness, completely over- 
looking the ‘facts and circumstances men- 
. tioned above. The High Court also ignor- 
ed the fact that the identification was 
made at the T. L parade about 3'/2 months 
after the dacoity and in view of such a 
long lapse of.time it is not possible for 
any human being to remember, the fea- 
tures of the accused and he is, therefore, 
very likely to’ commit mistakes. In these 
circumstances unless the evidence is ab- 
solutely clear, it would be unsafe to coa- 
vict an accused for such a serious offence 
on the testimony of a single witness, 
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.3. Lastly, since the High Court was 
reversing an order of acquittal, it failed 
to take into consideration the fact that 
having. regard to there being only one 
witness who identified the accused con- 


cerned, . the _ view taken by. the 
trial court could not be said to be re- 
asonably- possible. For these re- 


asons, therefore, we are clearly of the 
opinion that the appellant who had been 
identified by only one witness must be 
acquitted. Thus, Wakil Singh, to start 
with, has been identified by PW 9 and for 
the reasons that we had stated above, it . 
would be wholly unsafe to maintain his 
conviction on the basis. of the evidence 
of PW 9- alone. Another circumstance 
against the prosecution, with respect to 
this appellant, is that although PW 9 was 
present on the 4th September, 1965 when 
a T. I. parade was held, he was not asked 
to identify the appellant, but the witness 
identified the accused 4 days later that is to 
say on 8th September, 1965. These cir- 
cumstances also throw some doubt on the 
complicity of this appellant. 

4. Similarly appellant Krishnandan 
Singh has been identified only by PW 15 
and for identical reasons which we have 
given.in the case of Wakil Singh, it will 
not be possible for us to uphold the con- 
viction of this appellant also, as his con- 
viction is based on a single identification, 
particularly’ when he was acquitted by 
the trial court. ; 

5.. As regards the other two ` appel- 
lants viz., Sheobalak Singh and Kuppi 
Singh, the High Court seems to have 
committed a serious error of law in con- 
victing these appellants. It has been 
established that so far as Kuppi Singh is 
concerned he undoubtedly had small-pox 
marks and was identified by as many as 
6 witnesses — PWs. 2, 3, 5, 12, 13 and 15. 
The T. I. parade chart dozs not show 
that any person having smail pox marks 
was mixed up with this accused at the 
time of the parade, -nor does the T. L 
chart show that any precauiion for con- 
cealing the pox marks was taken. The 
trial court rightly pointed out that.in 
view of the pox marks, the mistake in 
identification could not have been ex- 
cluded. The High Court did not agree 
with the reasoning of the trial court be- 
cause it construed the T. I. parade in a 
most technical fashion. It is well known 
that all T. I. parades contain a cyclo- 


` styled or printed certificate that neces- 


sary precautions have been taken, and 
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the Magistrate merely signs on the dot- 
ted lines. But that by itself, would not 
show for the purpose of proving a cri- 
minal charge that this precaution was 
actually taken, unless the Magistrate 
himself appeared as a witness and says 
what precautions were taken. Apart from 
the endorsing the certificates, the Magis- 
trate who held the T. I. parade in this 
ease does not state that he had taken any 
precaution to conceal the small pox marks 
appearing on the face of Kuppi Singh 
by mixing other persons who had some 
small pox marks. Furthermore, the very 
fact that even under the stress and strain 
of such serious incident as the present 
one, as many as 6 witnesses identified 
Kuppi Singh without at all giving any 
kind of description of this accused, clear- 
ly shows that the witnesses identified him 
merely because of the pox marks. At any 
rate, here also the possibility of mis- 
take in identification because of the pox 
marks cannot be reasonably excluded. 
For these reasons, therefore, we are un- 
able to support the reasons given by the 
High Court for reversing the acquittal of 
Kuppi Singh also. 


6. So far as Sheobalak Singh is con- 
cerned here also, it is admitted that he 
had a visible cut mark on the cheek and 
no precaution as in the case of Kuppi 
Singh was taken by the Magistrate either 
to put some person having similar marks 
or to conceal this cut mark at the time 
of identification. Furthermore, this ac- 
cused has also been identified by 4 wit- 
nesses 2, 5, 9 and 16 and the possibility 
that he was identified because of this 
particular cut mark cannot be excluded. 


7. We are fully satisfied that this was 
not a case which called for the interfer- 
ence of the High Court against the order 
of the acquittal passed by. the Sessions 
Judge. The appeal is accordingly, alicwed 
and the appellants acquitted of the 
charges framed against them. Krishnan- 
dan Singh who was on bail will now be 
discharged from his bail bonds and cther 
appellants are directed to be set at likerty 
forthwith, 


Appeal allowed, 
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AIR 1981 SUPREME COURT 1394 
(From: Bombay) 
V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 

Civil Appeal No. 2298 of 1978, D/- 24-4- 
1980. 

Daya Krishna Mehra, Appellant v. 
Miss Nasreen Fazalbah and others, Re- 
spondents. : 

Constitution of India, Art. 133 — Small 
Cause Court on reference of gues- 


tion of evaluation of comparative 
hardships, in a case for eviction, 
while recommending allegation of 


hardship by partial eviction, taking view 
that premises be divided into two halves 
considering its location and placement of 
rooms — Supreme Court, held, would not . 
reopen finding of fact and re-align or 
reallocate. (Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 of 
1947), S. 13 (2)). (Para 2) 


KRISHNA IYER, J.:— In this appeal, 
by an order of this Court dated Janu- 
ary 3, 1979, two questions were referred 
to the Small Causes Court, Bombay. The 
case related to the relief of eviction of 
premises in the crowded city of Bombay. 
Those two questions were (a) the status of 
the appellant as a tenant or protected 
licensee and (b) the evaluation of the 
comparative hardship in the event of evic- 
tion. These two questions were consider- 
ed pursuant to the direction of this Court 
and findings have been sent. To appreciate 
the findings we must also remember that 
the rent control law in Bombay provides 
for partial eviction, if circumstances jus- 
tify it. The appellant’s contention that he 
is a protected licensee, has been upheld. 
And looking at the problem of compara- 
tive hardship and alleviation thereof by 
partial eviction, the Small Cause Court 
took the view that the premises may be 
divided into two halves having regard 
to the realities of the location and the 
placement of the rooms. 

2. These findings meet with our ap- 
proval although counsel on both sides 
have raised two points for our considera- 
tion. Shri Sanghi, appearing for the re- 
spondent-landlord has pleaded with per- 
severance for a sense of reasonableness 
on the part of the appellant in the actual 
division of the accommodation. He has 
produced a plan drawn up by a com- 
petent architect and has appealed to the 


Court to reconsider the allocation of 
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rooms on the lines of the  architect’s 
design. Shri Mridul, appearing for the 
appellant-tenant, submits that reopering 
the question will lead to further troubles 
and injustices and, therefore, he oppsses 
any disturbance of the finding of ‘the 
Small Cause Court. Being essentially a 
question of fact decided by the Small 
Cause Court, after hearing both sides, 
we are not in a position to re-open and 
re-align or reallocate. Ultimately, a 
certain minimal injustice is unavoidable 
in a situation of acute accommoda-ion 
scarcity. All that we can say is that in 
the rough and tumble of life, after koth 
sides have settled down, good sense may 
prevail and what conduces to the harme- 
nious relations of both will, hopefrlly, 
be adopted. So far as we are concerned, 
we are not inclined to interfere with the 
findings of the Small Cause Court and 
decide the appeal in terms of its findings. 


3. Shri Mridul has prayed for a reazon- 
able time for vacating part of the ac- 
commodation from where he is directed 
to be evicted. It is true that in Bombay 
the problem is very difficult to secure al- 
ternative accommodation but it is also 
true that to refuse the relief of poses- 
sion for the respondent after a leng- 
drawn-out litigation is injustice. Having 
regard to all these factors and the equi- 
ties of the situation, we permit the ap- 
pellant to vacate from the portion of the 
premises directed to be vacated, within 
three. months from now. Of course, the 
appellant will, within ten days from. to- 
day, give an undertaking to this Court 
on the following triple. conditions, viz (a) 
that he will give vacant possession with- 
out need for execution proceedings; (b) 
that he will not induct anybody else into 
occupation of any part of the premises 
or otherwise assign or part with posses- 
sion; and (c) that he will continue to pay 
regularly a sum equal to the rent that 
has been fixed between the parties by 
way of damages for use and occupa-ion. 
Tf the undertaking is not furnishec’ or 
any of the terms of the undertaking is 
violated the time granted will s-and 
forfeited. 


4. The tenant-appellant will cont nue 
to pay, after he vacates from half the 
premises, a rent equal to half the original 
rent, 


Order accordingly. 


rence. 
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AIR 1981 SUPREME COURT 1395 
-> = 1981 Cri. L. J. 871 


(From: 1976 Cri LJ 878 (Delhi)) 
O. CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 520 of 1976, D/- 
8-5-1981. ` é 

S. S. Dhanoa, Appellant v. Municipal 
Corporation Delhi and others, Respon- 
dents. 


Penal Code (45 of 1860), S. 21, Cl. (12) 
— Public servant — Definition of — Does 
not include Civil servant working on de- 
putation with co-operative society 
Sanction under S. 197, Cr. P. C. not 
necessary for his prosecution — “Cor- 
poration” occurring in S, 21, Cl. (12) (b) — 
Does not include co-operative society. 
(Criminal P. C. (1974), S. 197 — Bombay 
Co-operative Societies Act (7 of 1925), 
Ss. 10, 23). (Words and Phrases — Public 
servant). 3 


A member of the Indian Administra-. 


tive Service, whose services are placed 
at the disposal of a co-operative society 
(Super Bazaar) registered under the Bom- 
bay Co-operative Societies Act, 1925 is 
not a public servant within the meaning 
of Cl. (12) of Section 21 of the Penal 
Code ‘for purposes of S. 167 of the Cri- 
minal P. C. During his period of deputa- 
tion, he was not an officer in the service 
or pay of the Government, nor was he 
in the service of a local acthority, a cor- 
poration established by or under an Act 
or a Government company. 1976 Cri LJ 
878 (Delhi), Affirmed; AIR 1975 SC 1829 
Foll (Paras 6, 11) 

The term ‘corporation’ is wide enough 
to include private corporations, But in 
the context of Cl. (12), of Section 21 of the 
Penal Code, the expression ‘corporation’ 
must be. given a narrow legal connota- 
tion, and means a corporation created by 
the Legislature and not a body or society 
brought into existence by an act of a 
group of individuals, A co-operative 


society is not a statutory body because it, 


is not created by a statute It is a body 
created by an act of a group of individuals 
in accordance with the provisions of ‘a 
statute. A co-operative society is, there- 


fore, not a corporation established by or- l 


under an Act of the Central or State 
Legislature. A government employee 
working on deputation in a co-operative 
society can, by no stretch of imagination 
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‘(State Liaison) in that 
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be said to be employed in connection with 
the affairs of the Union within the mean- 
ing of S. 197, Criminal P. C. 
(Paras 7 to 11) 
Explanation to R. 2 (a) of the All India 
Services (Conduct) Rules. 1968 and R. 2 
(c) of the All India Services (Discipline 
and Appeal) Rules, 1969, cannot be in- 
voked for interpreting Cl. (12) of S. 21 


Penal Code. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1329: (1975) 3 SCR 616: 


1975 Lab IC 819- . 10 
AIR 1975 SC 1331: (1975) 3 SCR 619: 
1975 Lab IC 881 10 
(1816-19) 4 Wheat 518:4 Law Ed 629, 
Dartmouth College v, N. H. Wood- 
ward 8 
Mr. D. Mukherjee, Sr. Advocate Mr. 
O. P. Sharma Advocate with him), for 
Appellant; Mr. P. R. Mridul, Sr. Ad- 
vocate (M/s. B. P. Maheshwari, Suresh 
Sethi, Advocates with him), for Respon- 


* dents. 
SEN, J.:— This appeal by special 
leave from a judgment of the Delhi 


High Court upholding an order of the 
Metropolitan Magistrate, Delhi, raises a 
question of some public importance. The 
question is as to whether the appellant 
who is a member of the Indian Ad- 
ministrative Service, and whose services 
were placed at the disposal of the Co- 
operative Store Ltd., a society registered 
under the Bombay Co-operative Societies 
Act, 1925 (hereinafter called the Society), 
was a public servant within the meaning 
of cl. (12) of Section 21 of the Indian 
Penal Code, 1860, for purposes of Sec- 
tion 197 of the Code of Criminal Pro- 
cedure, 1973. The question arises in. this 
way. 

2. The appellant is a member of the 
Indian Administrative Service. By noti- 
fication No. 27-942-Estt. 1, dated 23rd 
April, 1972 issued by the Gov- 
ernment of India in the Minis- 
try of Agriculture (Department 
of Agriculture), the services of the 
appellant, who was a Joint Commissicner 
Ministry, were 
placed at the disposal of the Department 
of Co-operation, for his appointment as 
the General Manager, Super Bazaar. Con- 
naught Place, New. Delhi, with effect 
from April 7, 1972, on which: date he 
took over charge as General Manager. 
At the request of the Managing Com- 
mittee of the Society, the Government 
of India extended the period of his de- 
putation fer a further period of one year 
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with effect from April 7, 1973. On com- 
pletion of his period of deputation, the 
appellant reverted as Joint Secretary in 
the Ministry of Agriculture. 

3. On October 10, 1973, the Food Ins- 
pector purchased a sealed bottle of 
honey from the Super Bazaar at the INA 
Market. The Public Analyst’s report 
showed the honey to be adulterated. On 
April 5, 1974, the Municipal Corpora- 
tion, Delhi, filed a complaint against the 
appellant and other officials of the Super 
Bazaar as also against the manufacturer 
of honey for having committed an offence 
punishable under S. 7 read with S. 16 of 
the Prevention of Food Adulteration Act, 
1954. On being summoned by the Metro- 
politan Magistrate, Delhi, to appear be- 
fore him- as an accused, the appellant 
raised a preliminary objection that the 
taking of cognizance of the alleged of- 
fence by the Magistrate was barred 
under S. 197 of the Code of Criminal 
Procedure, 1973, for want of sanction of 
the Central Government, since the act 


complained of was nothing but an act 
done by him in the discharge of his 
duties as a public servant. 

4. The Metropolitan ‘Magistrate, 


Delhi, by his order dated October 9, 1974, 

rejected the objection, holding that the 
appellant, at the time of commission of 
the alleged offence, was not a public’ 
servant within the meaning of Cl. Twelfth 
of S. 21 of the Indian Penal Code and, 

therefore, he was competent to take cog- 
nizance of the alleged offence. In com- 
ing to that conclusion, the learned 
Magistrate held that the services of the 
appellant having been placed at the dis- 
posal of the Society, he was in foreign 
service under FR 9 (7) and, therefore, 

could not be regarded as a publice ser- 
vant within the meaning of Cl. Twelfth 
of S. 2i of the Indian Penal Code for two 
reasons, namely: (a) as the General 
Manager, he was not an officer in the 
service or pay of the Government, and 
(b) while functioning as General Manager, 
he was not employed in connection with 
the affairs of the Union. On appeal, the 
High Court confirmed the view of the 
learned Magistrate. 

5. The short question that falls for 
our determination in this appeal is whe- 
ther.a member of the Indian Administra- 
tive Service, whose services are placed 


‘at the disposal of an organisation which 


is neither a local authority, nor a cor- 
poration established by or under a 
Central, Provincial or State Act, nor a 


< of S. 21 of the Indian Penal Code 


1981 


Government Company, by the Central 
Government or the Government of a 
State, can be treated to be a ‘public ser- 
vant’ within the meaning of Cl. Twelfth 
for 
purposes of S. 197 of the Code. of Cri- 
minal Procedure, 1973. The answer to the 
question turns on the construction of 
Cl. Twelfth of S. 21 of the Indian Peral 
Code, 1860 and S. 197% of the Code of Cri- 
minal Procedure, 1973, which, so far as 
they are relevant, are as follows: i 
“21. The words ‘public servant’ dencte 
a person- falling under any of the des- 
criptions hereinafter following, namely:— 
xX ' XX , IX 
Twelfth Every person— 
(a) in the service or-pay of the Gcv- 
ernment or remunerated by fees or com> 
_ mission for the performance of any pub- 


“Vie duty by the Government; 


_.(b) in the service or pay of a losal’ 


authority, a corporation established 2y 
or under a Central, Provincial or State 
Act or a Government company as defn- 
ed in Section 617 of the Companies Act, 
1956. 

Section 197, Prosecution of Judges end 
public servants. 

(1) When any person who is or was a 
Judge or Magistrate or a public servant 
not removable from his office save by 


_ or with the sanction of she Government 


is accused of any offence alleged to heve 
been committed by him while acting or 
purporting to act in the discharge of ms 
official duty, no Court shall take cogni- 
zance of such ‘offence except with che 
‘previous sanction— : 
(a) in the case of a person who is œm- 
ployed or, as the case may be, was athe 
time of commission of the alleged offence 
employed, in connection with the affeirs 
of the Union, of the Central Government; 
XX ` XX ` Fx” 

6. In support of the appeal, learned 
counsel for the appellant has urged two 
grounds. The first is that the chain of 
Departmental Stores known as Super 
Bazaar at Connaught Place, New Dehi, 
together with 12 other super bazaars in 
the metropolitan city of Delhi, includ ng 
the one at the INA marxet, is nothing 
but a commercial activity of the Central 
Government and, therefore, the appellant 
was, at the time of the commission of 


the alleged offence, employed ın conn=2c-- 


tion with the affairs of the Union. Tnat 
being so, the prosecuticn could not be 
launched without sanction from zhe 
Central Government under S. 197 of ihe 
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‘Code of Criminal Procedtire-.1973. The 
‘second is. that the Co-operative ` Store 


- appellant was a public servant 
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Limited which runs the super bazaars, 
having been registered under S. 10 of 
the Bombay Co-operative Societies Act, 
1925, was. a body corporate. by virtue of 
S. 23 of that Act and, therefore, the 
within 
the meaning of Cl. Twelfth of S. 21 of the 
Indian Penal Code. Itis said that although 
the appellant may not be covered by 
sub-cl. (a), he falls within the ambit of 
sub-cl. (b) of CL. Twelfth. We find it diffi- 
cult to accept these submissions. 

7. Clause Twelfth of S. 21 of the 
Indian Penal Code protects two classes 
of public servants, viz. (a) every person 
in the service or pay of the Government 
or remunerated by fees or commission 


for the performance of any public duty | 


by the Government, and (b).every person 
in the service or pay of a local authority, 
a corporation established by or under a 
Central, Provincial or State Act or a 
Government -company as defined in Sec- 
tion 617 of the Companies Act, 1956. The 
appellant does not answer any of these 
descriptions. During his period of deputa- 
tion, he was not an officer in the service 
or pay of the Government, nor was he 
in the service of a local authority, a cor- 
poration established by or under an Act 
or a Government company. It is, how- 
ever, urged that the expression ‘corpora-| 
tion’ appearing in  sub-cl. (b) of 
Cl. Twelfth of S. 21 of the Indian Penal 
Code is wide enough to include not only 
a corporation established by or under a 
Central, Provincial or State Act, but also 
a body corporate. The submission pro- 
ceeds on the basis of S. 23 of the Bom- 
bay Co-operative Societies Act, 1925, 
which reads: f i 

“23. The registration of a society shall 
render it a body corporate by the name. 
under which it is registered, with per- 
petual succession and a common seal, 
and with power to hold property, to 


-enter into contracts, to institute and de- 


fend suits and other legal proceedings 
and to do all things necessary for the 
purposes of its constitution.” l 
Clause Twelfth does not use the words 
“body, corporate”, and the question is 
whether the expression “corporation” 
contained therein, taken in collocation 
of the words “established by or under a 
Central, Provincial or State Act” would 
bring within its sweep a` co-operative 
society. Indubitably, the Co-operative 
Store Limited is not a corporation es- 


1398 S.C. 


tablished by a Ceritral or State Act. The 
crux of the matter is whether the word 
‘under’ occurring in Cl. Twelfth of S. 21 
of the Indian Penal Code makes a differ- 
ence. Does the mere act of incorporation 
of a body or society under a Central or 
a State Act make it a corporation within 
the meaning of Cl. Twelfth of S. 21? In 
our opinion, the expression ‘corporation’ 
must, in the context, mean a corporation 
created by the Legislature and not & 
body or society brought into existence by 
an act of a group of individuals, A co- 
operative society is, therefore, not a cor- 
poration established by or under an Act 
of the Central or State Legislature. > 


8 A corporation is an artificial being 
created by law having a legal entity en- 
tirely separate and distinct from the in- 
dividuals who compose it with the capa- 
city of continuous existence and succes- 
sion, notwithstanding changes in its mem- 
bership. In addition, it possesses the 
capacity as such legal entity of taking, 
holding and conveying property. enter- 
ing into contracts, suing and being sued, 
and exercising such other powers and 
privileges as may be conferred on it by 
the law of its creation just as natural 
person may.* The following definition of 
corporation was given by Chief Justice 
Marshall in the celebrated Dartmouth 
College case (1816-19) 4 Wheat 518, 636: 
4 L Ed 629: 

A corporation is an artificial being, 
invisible, intangible, and existing only in 
contemplation of law. Being the mere 
creature of law, it possesses only those 
properties which the charter of its crea- 
tion confers upon it, either expressly or 
as incidental to its very existence. These 
are such as are supposed best calculated 
to effect the object for which it was 
created. Among the most important are 
immortality, and, if the expression may 
be allowed, individuality; properties, by 
which a perpetual sucCession of many 
persons are considered as the same, and 
may act as a single individual. They en- 
able a corporation to manage its own 
affairs, and to hold property, without 





"Corpus Juris Secundum, Vol. 18, p. 136, 
para 1; Words and Phrases, Permanent 
Edition, Vol. . 9A, p. 420; Halsbury’s 
Laws of England, 4th Edn., Vol. 9, 
p. 716 (para 1201) and p. 749 (para 
1245); Jowitt’s Dictionary of English 
Law, 2nd Edn., Vol. 1, p. 474+ -and 
Black's: Law Dictionary, 5th Edn, 
p. 307 f 
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the perplexing intricacies, the hazardous 
and endless necessity, of perpetual con- 
veyances for the purpose of transmitting 
it from hand to hand, It is chiefly for 
the purpose of clothing bodies of men, 
in succession, with those qualities and 
capacities, that corporations were invent- 
ed, and are in use. By these means, a 
perpetual succession of individuals are 
capable of acting for the promotion of 
the particular object, like one immortal 
being. The term ‘corporation’ is, there- 
fore, wide enough to include private cor- 
porations. But, in the context of 
Cl. Twelfth of 5. 21 of the Indian Penal 
Code, the expression ‘corporation’ must 
be given a narrow legal connotation. 

9. Corporation, in its widest sense, 
may mean any association of individuals 
entitled to act as an individual. But that 
certainly is not the sense in which it is 
used here. Corporation established by or 
under an Act of Legislature can only 
mean a body corporate which owes its 
existence, and not merely its corporate 
status, to the Act. For example, a Muni- 
cipality, a Zilla Parishad or a Gram 
Panchayat owes its existence and status 
to an Act of Legislature. On the other 
hand. an association of persons constitut- 
ing themselves into a Company under the 
Companies Act or a Society under the 
Societies Registration Act owes its exist- 
ence not to the act of Legislature but 
to acts of parties though. it may owe its 
status as a body corporate to an Act of 
Legislature. 

10. There is a distinction between a 
corporation established by or under an 
Act and a body incorporated under an 
Act. The distinction was brought out by 
this Court in Sukhdev Singh v. Bhagat- 
ram Sardar Singh Raghuvanshi (1975) 3 
SCR 619: (AIR 1975 SC 1331). It was 
observed: 


A company incorporated under the 
created by the 
Companies Act but comes into existence 
in accordance with the provisions of the 
Act. There is thus a well-marked dis- 
tinction between a body created by a 
statute and a body which, after coming 
into existence, is governed in accordance 
with the provisions of a statute. In Sab- 
hajit Tewary v. Union of India, (1975) 3 
SCR 616: (AIR 1975 SC 1329) the ques- 
tion arose whether the Council of Scien- 
tific and Industrial Research which was 
a society registered under the Societies 
Registration Act. was a statutory body. 
It was ‘urged that because the Council of 
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Scientific and Industrial Research kad 
government nominees as the President of 
the body and derived guidance and fn- 
ancial aid from the Government, it was 
a statutory body. Repelling the conten- 
ren the Court observed: (at p. 1330 of 


“The Society does not have a statutcry 


= character like the Oil and Natural Gas 


Commission, or the Life Insurance Cer- 
poration or Industrial Finance Corpora- 
tion. It is a society incorporated in ac- 
cordance with the provisions of the 
Societies Registration Act. The fact that 
the Prime Minister is the President or 
that the Government appoints nominees 
to the Governing Body or that the Gov- 
ernment may terminate the membership 
will not establish anything more tkan 


_ the fact that the Government takes spe- 


cial care that the promotion, guidarce 
and co-operation of scientific and indus- 


- trial research, the institution and financ- 


ing of specific researches, establishment 
or development and assistance to special 
institutions or departments of the exist- 
ing institutions for scientific study of 
problems affecting particular industry in 
a trade, the utilisation of the result of 
the researches conducted under the ans- 
pices of the Council towards the deval- 
opment of industries in the country ere 
carried out in a responsible manner,” 


Whatever has been said with regard -to 


the Council of Scientific and Industrial 


Research. which was a society registered 
under the Societies Registration Act, 


“lequally applies to the Co-operative Stere 


Limited, which is a society registered 
under the Bombay Co-operative Socie- 
ties Act, 1925. It is not a statutory body 
because it is not created by a statute. It 
is a body created by an act of a group 
of individuals in accordance with he 
provisions of a statute, 


11. The Super Bazaar aî Cœ- 
naught Place together with its 12 
branches in Delhi. is not an instrumen- 
tality of the State, In a welfare State 
like ours, there is greater participation 
by Government in various commercial 
activities. Sometimes the Government 
directly engages itself in such commer- 
cial activities by acquiring a monopsly 
in trade in the public interest. Or, it may, 
by an Act of Legislature, establish stazu- 
tory corporations like the State Trading 
Corporation, Life Insurance Corporation 
of India, the Industrial Finance Corpora- 
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tion, the Oil and Natural Gas Commis- 
sion ete, or it may set up Government 
companies under S. 617. of the Companies 
Act, 1956, like the Hindustan Steel 
Limited etc. By no stretch of imagina- 
tion, could it be said that the appellant 
was employed in connection with the 
affairs of the Union within the meaning 
of S. 197 of the Code of Criminal Pro- 
cedure,- 1973. The Super Bazaars are not 
owned by the Central Government. They 
are owned and managed: by the Co-op- 
erative Store Limited. ‘Pursuant to an 
agreement executed between the Co-op- 


erative Store Limited and the Union of 


India, the: Central Government has ad- 
vanced a loan of Rs. 40,00,000/- to the 
Society for establishment and manage- 
ment of the Super Bazaars, and the 
Central Government also holds more 
than 97% shares in the total share-hoid- 
ing of the Society. Clause 6 of the Agree- 
ment provides: 


“That the incumbents of Spensu 


.and other key posts including those of 


General Manager, Deputy General 
Manager, Finance Manager, Asst. General 
Manager. Purchase Manager, Sales Man- 
ager and Accounts Manager, by whatever 
other designation they may be known 
shall not be appointed or removed from 
their posts by the Debtor except with 
the prior approval of the Creditor in 
writing.” .- 

The Super Bazaar at Connaught Place 
and at various other places are run by 
the Co-operative Store Limited under 
the control of the Ministry of Agricul- 
ture (Department of Co-operation). The 
incumbents of supervisory and other key 
posts including that of the General 
Manager cannot be appointed or removed 
without the prior approval of the Central 
Government. The whole purpose of Cl. 6 
of the Agreement in the matter of ap- 
pointment of General Manager and other 
incumbents holding key posts is to safe- 
guard the interests of the Central Gov- 
ernment. Legally speaking, the Super 
Bazaars are owned and managed by the 
Society and not by the Central Govern- 
ment and, therefore, the appellant was 
not employed in connection with the 
affairs of the Union within the meaning 
of S. 197 of the toe of Criminal Pro- 
cedure, 1973, E 


12. Explanation to R. 2 (a) of the All 
India Services (Conduct) Rules, 1968 and 
R. 2 (c) of the All India Services (Dis- 
cipline and Appeal) Rules, 1969, on which 
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reliance was placed, can be of no avail, 
Explanation to R. 2 (a) enlarges the 
meaning of the expression “serving in 


connection with the affairs of the Union. 


or in connection with the affairs of the 
State”. It provides that a member of the 
service whose services are placed at the 
disposal of a company, corporation or 
other organisation or a local authority 
by the Central Government or the Gov- 
ernment of a State, shall, for the purpose 
of those rules, be deemed to be a mem- 
ber of the Service serving in connection 
with the affairs of the Union or in con- 
nection with the affairs of the State, 
as the case may be. notwithstanding that 
his salary is drawn from the sources 
other than. the Consolidated Fund of 
India or the Consolidated Fund of 
that State. The legal fiction contained in 
Explanation to R. 2 (a), is for a limited 
purpose. This is evident by the use of 
the words “for purposes of these rules”. 

Rule 2 (c) of the All India Services (Dis- 
cipline and Appeal) Rules, 1969 defines 


Government to mean (i) in the case of a. 


member of the service serving in con- 
nection with the affairs of a State, or 
who is deputed for service in any com- 
pany, association or body of individuals 
whether incorporated or not, which is 
wholly or substantially owned or ‘con- 
tralled by the Government of a State, or 
in a local authority set up by an. Act of 
the Legislature of a State, the Govern- 
ment of that State; and (ii) in any other 
case, the Central Government. That again 
is for purposes of these rules. These pro- 
visions cannot be pressed into service 
for improving upon the language of 
Cl. Twelfth of S. 21 of the indian Penal 
Code, 1860. 

13. Before parting with the case, we 
would like to advert to one aspect. It is 


common ground that the honey in ques-- 


tion was sold in a sealed container bear- 
ing the manufacturer’s warranty as to 
quality as required under R. 12-A of the 
Prevention of Food Adulteration Rules, 
1955. That being so, the learned Magis- 
trate shall first determine whether or not 
the appellant was protected under S. 19 
` (2) of the Prevention of Food Adulteration 
Act, 1954. 


14. Subject to this observation, the 


appeal fails and is dismissed. There shall : 


be no order as to costs. ; 
Appeal dismissed, 
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AIR 1981 SUPREME COURT 1400 
(From: Allahabad)* 

D. A. DESAI AND BAHARUL ISLAM, JJ. 

Civil Appeal Wo. 1415 of 1981 (Arising 
out of S. L. P. (Civil) No. 1406 of 1981), 
D/~ 16-4-1981. 

Rafig and another, Appellants v. Mun- 
shilal and another, Respondents. 


(A) Civil P. C. (5 of 1908), O. 41, R. 17; 
O. 43, R. 1 — Dismissal of appeal for 
default of appellant’s counsel — Held, 
party should not suffer for misdemeanour 
or inaction of his counsel. Civil Misc. App. 
No. 113 of 1981 in Second Appeal No. 1484 
of 1973, D/- 7-1-1981 (All), Reversed. 

Where an appeal filed by the appellant 
was disposed of in absence of his counsel, 
so also his application for recall of order 
of dismissal was rejected by the High 
Court, the Supreme Court in appeal set 
aside both the orders of dismissal on 
ground that a party who, as per the pre- 
sent adversary legal system, has select- 
ed his advocate, briefed him and paid his 
fee can remain supremely confident that 
his lawyer will look after his interest 
and such a innocent party who has done 
everything in his power and expected of 
him, should not suffer for the inaction, 
deliberate omission or misdemeanour of 
his counsel. Civil Misc. App. No. 113 of 
1981 in Second Appeal No. 1484 of 1973, 
D/- 7-1-1981 (All), Reversed. (Para 3) 


(B) Civil P. C. (5 of 1908), S. 35 — 
Costs — Appeal dismissed for default: of 
appellant’s counsel — Dismissal set aside 
by Supreme Court — Costs directed to be 
recovered from appellants counsel who ~ 
absented himself, (Para 3) 

Mr. O. P. Rana Sr. Advocate. (Mr. M. 
Qamaruddin and Mrs. M. Qamaruddin 
Advocates with him), for Appellants; 
Mr. A. K. Sanghi, Advocate, for Re- 
spondent No. 1. 

DESAI, J.:— Special neues granted. 


2.-We have heard Mr. O. P. Rana, 
learned counsel for the appellant and 
Mr. A. K. Sanghi, learned counsel for 
the respondent. The High Court disposed | 
of the appeal preferred by the present 
appellant in the absence of the learned 
counsel for the appellant. When the ap- 
pellant became aware of the fact that his 
appeal had been disposed of in the ab- 


*Civil Misc. Appln. No. 113 of 1981 in 
Second Appeal No. 1484 of 1973, D/- 
7-1-1981. 


EY/EY/C314/81/VVG/DHZ 





1981 


sence of his. advocate, he moved an ap- 
plication. in the High Court to recall the 
order dismissing his appeal and permit 
him to participate in the hearing of the 
appeal. This application was rejected by 
the High Court on the ground that thoigh 
the application was prepared and dratted 
and an affidavit was sworn on 29th Octo- 
ber, 1980, the same was not presented to 
the Court till November 12, 1980 and that 
-there is no satisfactory explanation for 
this slackness on the part of the learned 
advocate who was requested to file the 
application. 


3. The disturbing feature of the case 
is that under our present adversary legal 
system where the parties generally ap- 
pear through their advocates, the obl:ga- 
tion of the parties is to select -his ad- 
vocate, brief him, pay the fees demanded 
by him and then trust the learned ad- 
vocate to do the rest of the things. The 
party may be a villager or may belong 
to a rural area and may have no know- 
ledge of the Court’s procedure. After en- 
gaging a lawyer, the party .may remain 
supremely confident that the lawyer will 
look after his . interest. At the 
time of the hearing of 
appeal, the personal appearance of the 
party is not only not required but hardly 
useful. Therefore, the party having done 
everything in his power to effectively 
participate in the proceedings can vzest 
assured that he has neither to go to. the 
High Court to inquire as to what is 
happening in the High Court with regard 
to his appeal nor is he to act as a waich- 
> dog of the advocate that the latter’ ap- 
` pears in the matter when it is listed It 
is no part of his job. Mr. A. K. Sarghi 
stated that a practice has grown ur in 
the High Court of Allahabad amongst the 
lawyers that they remain absent when 


they do not like a particular Bench: May. 


be we do not know, he is better informed 
in this matter. Ignorance in this behalf 
is our bliss. Even if we do not put our 
seal of imprimatur on the alleged prac- 


tice by dismissing this matter which may’ 


discourage such a tendency, would it not 
bring justice delivery system into dis- 
repute. What is the fault of the party who 
having done everything in his power and 
expected of him would suffer because of 
the default of his advocate. If we reject 
this appeal, as Mr. A. K. Sanghi inv-ted 
us to do, the only one who would suffer 
would not be the lawyer who did not ap- 
pear but the party whose interest he re- 
presented. The problem that agitates us 
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is whether it is proper -that the party 
should suffer for the inaction, deliberate 
omission, or misdemeanour of his agent. 
The answer obviously is in the negative. 
May be that the learned advocate absent- 
ed. himself deliberately or intentionally. 
We have no material for. ascertaining that 
aspect of the matter. We say nothing more 
on that aspect of the matter. However, 
we cannot be a party to an innocent. 
party suffering injustice merely because. 
his chosen advocate defaulted. There-, 
fore, we allow this appeal, set aside the 
order of the High Court both dismissing 
the appeal and refusing to recall that 
order. We direct that the appeal be re- 
stored to its original number in the High 
Court and be disposed of according to 
law. If there ‘is’ a stay of disposses- 
sion it will continue till the disposal of 
the: matter by the High Court. There 
remains the question as to who shall pay 
the costs of the respondent here. As we 


- feel that the party is not responsible be- 


cause he has done whatever was possible 
and was in his power to do, the costs - 
amounting to Rs. 200/- should be recover- 
ed from the advocate who absented him- 
self. The right to execute that order is 
reserved with the party represented by 
Mr. A. K. Sanghi. 


`4. Appeal allowed to the extent in- 
dicated with cost in the manner indicated. 


Order accordingly. 


AIR 1981 SUPREME COURT 1401 
(From: Punjab and Haryana)* 
A. D. KOSHAL AND BAHARUL 
ISLAM, JJ. 


Civil Appeal No. 1981-N of 1970. Dl- 
24-4-1981. 


Lajpat Rai and ‘others, Appellants v. 
State of Punjab and others, Respondents. 


. (A) Punjab Security of Land Tenures 
Act (10 of 1953), Ss. 5, 5-A and 5-B — 
Punjab Security of Land Tenure Rules 
(1956), R. 4 and Form E — Intimation by 
landlord in Form E — Amounts to selec- - 
tion of permissible area under S. 5-B (1) - 
— Cannot be treated as reservation under 
Section 5 in spite of admission to that 
effect by-landlord.. L.. P. A. No. 195 of 
ute D/- 21-5-1970 (Punj & Har), Revers- 
e 


San a a a a LE 
*L. P. A. No. 195 of 1966. D/- 21-5-1970. 
(Punj & Har). 
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. The various provisions of the Act and 
the Rules framed thereunder indicate 
that— 


(G) Reservation of land was envisaged 
only in S. 5 (1) and had to be intimated 
within six months from the date of com- 
mencement of the Act, i, e. on or before 
the 15th October 1953. 


(ii) No provision was ever made in the 
Act or the Rules framed thereunder for 
a reservation of land by a landowner 
who had failed to send an intimation 
thereof on or before the 15th October 
1953. 


(iii) What was provided by S. 5-B was, 
inter alia,. that a landowner who had not 
exercised the right of reservation under 
the Act could select his permissible area 
and send intimation thereof in Form 
E to the prescribed authority within a 
period of six months from the 11th 
December, 1957, i. e. on or before 11th 
May, 1958. “Reservation” was something 
different from the “selection” of per- 
missible area. The two terms were not 
only not synonymous but were mutually 
exclusive. “Selection” of permissible area 
was allowéd only to a landlord who had 
nct exercised his right of “reservation”. 


(iv) Form E was meant only for inti- 
mation of selection of permissible area 
under sub-section (1) of S. 5-B and not 
for reservation under sub-section (1) of 
S. 5 which could be made only through 
an intimation in the Form in Annex- 
ure “B” to the 1953 Rules. _ (Para 6) 

Thus where a landlord sends an intima- 
tion under Form E it could only be about 
a selection of his permissible area under 
_ Section 5-B (1). Even if in proceedings 
for determination of surplus area there 
is admission by the landlord that he made 
reservation. The case has to be decided 
_on the basis that the landlord made selec- 
’ tion and reservation could not be assum- 
ed on basis of the admission. L. P. A. 
No. 195 of 1966, D/- 21-5-1970 (Punj and 
Har), Reversed. (Para 7) 


(B) Punjab Security of Land Tenures 


Act (10 of 1953), Ss. 5, 5-A and 5-B —. 


Punjab Security of Land Tenures Rules 
(1956), R. 4, Form E — Landlord ‘filing 
declaration under Form E — Amounts to 
selection of permissible area by him ` — 
Prescribed Authority cannot ‘alter 
same. 

The various provisions of the Act and 
the Rules thereunder reveal that— 

(a) “Surplus area” is arrived at by ex- 
cluding the reserved area from the -total 


L 
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area of a landowner in case of reserva- 
tion has been made by him lawfully, 
(Cls. (4) and (5-A) of S. 2), l 
{b) Where no area has been lawfully 
reserved by the landowner, surplus area 
is worked out under Section 5-B or 5-C. 


‘(c) Under S. 5, the landowner is en- 
titled to reserve out of the entire land 
held by him in the State of Punjab as 
landowner, any parcel or parcels not ex- 
ceeding the permissible area by intimating 
his selection in the prescribed form and 
manner to the patwari of the estate. etc. 
In doing so he is legally bound to include 
in his reserved area such land as conforms 
to the description of any of the 6 catego- 
ries covered by cls. (a) to (£) of the pro- 
viso to sub-s. (1) of S. 5. 


(d) Once a reservation has been inti- 
mated within 6 months from the date of 
commencement of ‘the Act, it cannot be 
varied either by act or parties or by ope- 
ration of law, except with the written 
consent of the tenant affected by such 
variation. 


(e) If a landowner has failed to reserve 
land in accordance with the provisions of 
S. 5, he has another chance to select his 
permissible area within six months from 
the commencement of the Punjab Secu- 
rity of Land Tenures (Amendment) Act 
(Punjab Act No. 46 of 1957) in the’ pre- 
scribed manner. 


(f) The prescribed authority is given 
the power to select the permissible area 
of a landowner under sub-s, (2) of S. 5-B 
but the mandatory condition attached to 
the exercise of that power is that it shall 
be resorted to only if the landowner has 
failed to select his permissible area in ac- 
cordance with the ‘provisions of sub-sec- 
tion (1) of that section. In other words, if 
the concerned landowner has already 
selected his permissible area in accord- 
ance with the provisions of sub-s. (1) of 
S. 5-B, sub-s. (2) of that section does not 
come into play at all and there is no oc- 
casion for the exercise by the prescribed 
auphority of the power of selection. 

(Para 8) 


If the prescribed authority exercises 
the power of selection in a situation to 
which sub-s. (2) of S.5-Bis not attracted 
his order would be without jurisdiction 
and nullity. (Para 8) 

A landlord gifted some of his land to 
his wife in lieu of maintenance. She in 
turn sold the gifted land to some per- 
sons. Proceedings for declaration of the - 
surplus area were started against the 
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landlord and ultimately while declaring 
his surplus area the land gifted by him 
and sold by his wife was also includec in 
the select area of the landlord: Appeal 
against the order was dismissed as t-me 
barred and writ petition was also dis- 
missed on ground that the order has be- 
come final and that the landlord was not 
‘diligent in pursuing proper remedies. The 
declaration in Form E made by the land- 
lord prior to making the gift to his wite 
included the land which was sold. 

Held while making declaration under 
Form E the landlord had made seleczion 
under S. 5-B and had not made reserva- 
tion and therefore the Prescribed Au- 
thority had no power under sub-s. (2: of 
S. 5 (B) to vary the same. The order 
passed by the authority altering the 
selection was therefore without jurisdic- 
tion and nullity. AIR 1974 SC 223, 
Disting. (Para 9) 

There could also be no questior. of 
equities in favour of the purchasers of 
land as they made purchases with know- 
ledge of the extent of land owned by the 
landlord and the consequences flowing 
therefrom in view of the provisions of the 
Act. L. P. A No. 195 of 1966, D/- 24-5- 
1970 (Punj & Har), Affirmed. 


(Para 16) 
Cases Referred: Chronological Paras 
AIR 1974 SC 223: (1974) 1 SCC 138 9 
AIR 1970 SC 838: (1969) 2 SCR 1048 3 
(1969) 2 SCR 432 3 
1968 Pun LJ 338 3 
1966 Pun LJ 16 3 


AIR 1963 Punj 319: TLR (1963) 1 Puni, 
500 3° 
1963 Pun LJ 137 (SC) 3 


Mr. G, L. Sanghi, Sr. Advocate M/s. 
S. K. Mehta, P. N Puri and M. K. Dua, 
Advocates with him), for Appellants; 
M/s. O. P. Sharma and_ M, S, Dhillon, 
Advocates, for Respondents, 

KOSHAL, J.:— This appeal by crti- 
ficate is directed against the judgment 
dated May 21, 1970 of a Division Bench 
of the High Court of Punjab and Har- 
yana accepting a Letters Patent Appeal 
and holding that in view of the _provisions 
of Sections 5, 5-A and 5-B of the Punjab 
Security of Land Tenures Act, 1953 (here- 
inafter referred to as the Act), the con- 
cerned Collector had no jurisdiction to 
vary the reserved area of a landowner 


by including therein the lands sold by 


him to others. 


2. Most of the relevant facts are un- 
disputed and may be briefly stated thus, 
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Sadh Singh, respondent No. 3, who is a 
displaced person from Pakistan, was al- 
lotted more than 60 standard acres of 
land in village Karyam, Tehsil Nawan- 
shehar, District Jullundar, in lieu of 
the land left by him in Pakistan. He also 
owned a little more than 1 standard acre 
of land in village Surwind, Tehsil Patti, 
District Amritsar. About 3 years after the 
Act came into force, i.e, on March 9, 
1956, respondent No. 3 made an oral gift 
of some of his land in lieu of mainten- 
ance to his wife Nirmal Kaur, respon- 
dent No. 4, who entered into an agree- 
ment dated January 21, 1957 with the 
three appellants for sale to them of the 
land gifted to her, agains: a considera- 
tion of Rs. 4200/-. The land covered by 
the gift was mutated in iavour of re- 
spondent, No. 4 on April 17, 1957 and she 
conveyed the same to the three appel- 
lants by a‘ registered sale deed dated 
August 8, 1957. The agreement mention- 
ed above as well as the sale deed follow- 
ing it were attested by respondent No. 3 
as a marginal witness. 


3. The proceedings for declaration of 
the surplus area out of the land owned 
by respondent No. 3 were initiated by 
the Collector on June 20, 1958. They 
passed through various stages before the 
Collector and in appeal before the Com- 
missioner. Ultimately the Special Collec- 
tor, Punjab, declared the surplus area of 
respondent No. 3 after hearing him and 
the appellants, through an order dated 
March 30, 1962, and while doing so, he 
included the land sold to the appellants 
by respondent No. 4 in the “select area” 
of respondent No. 3, as prayed for by the 
appellants. The order was based on some 
rulings of the Financial Commissioner. 
Punjab; to the effect that all sales for 
valuable consideration effected by a land- 
owner after the enforcement of the Act 
should be included in his “select area”. 
Respondent No. 3 unsuccessfully chal- 
lenged the order in an appeal which was 
dismissed by the Commissioner as time- 
barred. The order of the Commissioner 
was upheld in revision by the Financial 
Commissioner. It was then that respond- 
ent No. 3 knocked at the door of the 
High Court through a petition under 
Article 226 of the Constitution of India 
which was dismissed by a learned single 
Judge on the ground that the order of 
the Special Collector had become final 
by reason of the appeal taken against it 
béing time-barred. The learned Judge ob- 
served that respondent - No, 3 was nòt- 
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cntitled to any relief in exercise of the 
extraordinary jurisdiction of the High 
Court under the said article in view of 
the fact that he had failed to pursue 
diligently the remedy of appeal which 
was open to him. - 


In the appeal which respondent No. 3 
filed under clause 10 of the Letters 
Patent, the Division Bench observed: 

“In accordance with Section 5 of the 
Punjab Security of Land Tenures Act, 
1953, the appellant intimated his reserved 
area in Form E to the Collector before 
making the gift in favour of his wife. 
This fact is not so stated in the pleadings, 
but the counsel of both the parties admit 
this fact to be so.” 
and after referring to the provisions of 
Sections 5, 5-A and 5-B of the Act con- 
cluded: 


“The Collector has no jurisdiction to 
vary the reserved area of a landowner by 
including the land sold by him to otaers 
in his reserved area. Under Section 5 of 
the Act, the only jurisdiction with the 
Collector is to find out whether the re- 
servation has been made in accordance 
with the directions contained in that 
section but the Collector has no jurisdic- 
tion to include an area in the reserved 
area of a landowner which is not cover- 
ed by any of the clauses (a) to (£) of the 
proviso to Section 5 of the Act.” 


In coming to this conclusion, the Divi- 
sion Bench relied upon three decisions of 
the High Court of Punjab and Haryana 
rendered by other Division Benches and 
reported as Bhagat Govind Singh v. Pun- 
jab State, ILR (1963) 1 Punj 500: (AIR 
1963 Punj 319), the State of Punjab v. 
Shamsher Singh, 1966 Pun LJ 16 and 
Mora Singh v. Financial Commissioner, 
Punjab, 1968 Pun LJ 338. An argument 
raised before it on behalf of the present 
appellants that the order of the Collec- 
tor made in contravention of Section 5 of 
the Act could at best be treated as an 
illegal order-and not one passed without 
jurisdiction and therefore a nullity, was 
repelled. In this connection, reliance was 
placed by the Division Bench on three 
judgments of this Court, namely, Nemi 
Chand Jain v. Financial Commr., Punjab, 
1963 Pun LJ 137 (SC) Smt. Kaushalya Devi 
v. K. L. Bansal, (1969) 2 SCR 1048: (AIR 
1970 SC 838) and Bahadur Singh v. Muni 
Subrat Dass; (1969) 2 SCR .432. In the 
result, the Division Bench held that the 
order of the Special Collector dated 
March 30, 1962, directing a variation in 


Lajpat Rai v. State of Punjab 


A. LR. 


the reservation made by respondent No. 3 
without his. consent was not only con- 
trary to the prcvisions of the Act but 
was without jurisdiction and a nullity in 
as much as the Act vested no power of 
such variation in the Collector. It further 
held that a petition under Article 226 of 
the Constitution of India by respondent 
No. 3 with the prayer that the order of 
the Special Collector dated March 30, 
1962, be quashed was competent, even 
though he had not exhausted his remedies 
of appeal and revision. 

In the above premises, the Division 
Benck accepted the Letters Patent Appeal 
and set aside the order of the Special 
Collector dated March 30, 1962, as also 
those orders whch followed and con- 
firmed it, and directed the Collector to 
declare the surplus area of respondent 
No. 3 after excluding therefrom the area 
reserved by him as his permissible area. 

4. Mr. Sanghi, learned counsel for the 
appellants, has reised the following con- 
tentions before us: 

(a) The admission to the effect that re- 
spondent No. 3 had intimated his reserv- 
ed area in Form E to the Collector before 
gifting the land to his wife was made 
before the High Court on behalf of the 
appellants on the basis of some miscon- 
ception on the part of their counsel. 
Actually no such reservation was ever 
made and the admission could at best be 
interpreted to mean that respondent 
No. 3 had sent an intimation in Form E 
to the Special Collector detailing therein 
the area selected by him as his permissi- 
ble area in pursuance of the provisions 
of sub-section (1) of Section 5-B of the 
Act. 


(b) If no reservation was made by re- 
spondent No. 3 the whole basis of the 
impugned judgment falls and the Collec- 
tor wculd have jurisdiction to amend the 
permissible area of respondent No. 3 by 
way of adjustment of the equities arising 
in favour of the appellants. 

After hearing Mr. Sanghi we find force 
in contention (a) but none in contention 
(b), as we shall presently show. We may 
mention here that tespondent No. 3 has 
remained un-represented before us in 
spite of service. ; 

5. For a proper consideration of the 
two contentions, it is necessary to refer 
to certain provisions of the Act as they 
originally stood, the amendments made 
thereto in the year 1957 and the rules 
framed thereunder from time to time, 
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The Act was enforced on the 15th April, 
1953. On that date Section 5 thereof can- 
prised- 5 sub-sections. of which sub-sec- 
tions (4) and (5) were omitted in zne 
year 1953 itself.-Sub-sections (1) and (3) 
of that section are relevant and are re- 
produced below: 

“5, (1) Any reservation before ihe 
commencement of this Act shall cease to 
have effect, and subject to the provisions 
of Sections 3 and 4 any landowner who 
owns land in excess of the. permissible 
area may reserve out of the entire land 
held by him in _the State of Punjak as 
landowner, any parcel or parcéls not 2x- 


ceeding the permissible area by intimat- 


ing his selection in the prescribed farm 
and manner to the patwari of the eslate 
in which the land reserved is situate or 
to such other authority as may be pre- 
scribed: ` 

“Provided that in making this reserva- 
tion he shall include his areas owned in 
the following order: 


(a) area held in a Co-operative Garden 
Colony, 

(b) area under  self-cultivation at the 
commencement of this Act other than 
the reserved area, 

(c) reserved area excluding the area 
under a jhundimar tenant or a tenant 
who has béen in continuous occupation 
for 20 years or.more immediately before 
such reservation, 

(d) area or share 
Farming Society, 


(e) any other area owned by him, 
(f) area under a jhundimar tenant.” 


“(3) A landowner shall be entitled to 
intimate a reservation within six months 
from the date of commencement of this 
Act, and no reservation so intimated skall 
be varied subsequently whether by act 
of parties or by operation of law, save 
_ With the consent in writing of the tenant 
affected by such variation or until such 
time as the right to eject. such tenant 
otherwise accrues under the provisions 
of this Act.” 

The term ‘reserved area’ was 
in clause (4) of Section 2 thus: 

'(4) “Reserved area” means the area 
lawfully reserved under the Pun ab 
Tenants (Security of Tenure) Act, 1950 
(Act XXII of 1950), as amended by Pre- 
sident’s Act, V of 1951; hereinafter ze- 


in a Co-operative 


defined 


ferred to as the. "1950 Act” or under this: 


Act.’ 
. The Act as originally framed did not 
contain any provision for the determima- 
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tion of what is.now known as “surplus 
area” — a term which was introduced 
into the Act for the first time in 1955 
through the addition of clause (5-a) to 
Section: 2. 

- On the 19th Mavy, 1953 were promulgat- 
ed the Punjab Security of Land Tenures 
Rules, 1953 (for short, the 1953 Rules), 
under Rule 3 of which a landowner had 
to notify his reservation to the Patwari 
of the concerned estate in pursuance of 
the provisions of sub-section (1) of Sec- 
tion 5 of the Act in the Form designated 
as Annexure “B” to those Rules. 


- On the 27th April, 1956 were pro- 
mulgated the Punjab Security of Land 
Tenures Rules, 1956 (hereinafter referred 
to as the 1956 Rules). It was by Rule 4 
thereof that Form E was for: the first 
time prescribed. That rule stated: 

“4. Where a landowner has not re~ 
served the area permitted for self-culti- 
vation, he will, at the same time as he 
submits the. declarations prescribed in 
Rule 3 above, intimate, in writing, to the 
Patwari/Patwaris of the Circle/Circles in 
which his. lands are situated, the land/ 
lands selected by him for self-cultiva- 
tion. This intimation shall be in Form E.” 

This rule clearly indicates that a land- 
owner was given the right to select an 
area for self-cultivation only in case he 
had not reserved such area on or before 
the 15th October, 1953. 

Sections 5-A and 5-B were added to the 
Act in- the year 1957 with effect from 
11th December, 1957 by means of ‘Punjab 
Act No. 46 of 1957. They state: f 
Section 5-A 

“Every landowner or tenant, who 
owns or holds land in excess of the per- 
missible area and where land is situated 
in more than one Patwar Circle, shall 
furnish, within a period of six montħs 
from the commencement of the Punjab 
Security of Land Tenures (Amendment) 
Act. 1957, a declaration supported by an 
affidavit in respect of the land owned or 
held by him in such form and .manner 
and to such authority: as may be pre- 
scribed.” 

Section 5-B 

“(1) A landowner who has not exercis- 
ed his right of reservation under this 
Act, may select his permissible area and 
intimate the selection ‘to the prescribed 
authority within the period specified in 
Section 5-A and in-such form and man- 

` ner as‘may’ be -prescribed: 

“Provided that a landowner who is re- 
quired to furnish a declaration under 
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Section 5-A shall intimate his selection 
along with that declaration. 
“(2) If a landowner fails to select- his 


permissible area in accordance with the 
provisions of sub-section (1), the pre- 
scribed authority may, subject to the 
provisions of Section 5-C, select the 
parcel or parcels of lands which such 
person is entitled to retain under the pro- 
visions of this Act: 

“Provided that the prescribed authority 
shall not make the selection without giv- 
ing the landowner concerned an oppor- 
tunity of being heard.” 


Simultaneously the definition of ‘sur- 
plus area’ contained in clause (5-a) of Sec- 
tion 2 of the Act was amended to read 
thus: 

‘(5-a) “Surplus Area” 
other than reserved 
where no area has 
served, the area in excess of 
the permissible area selected under 
Section 5-B or the area which is 
deemed to be surplus area under sub- 
section (1) of Section 5-C and includes 
the area in excess of the permissible area 
selected under Section 19-B, but it will 
not include a tenant’s permissible area: 


‘Provided that it will include the re- 
served area, or part thereof, where such 
area or part has not been brought under 
self-cultivation within six months of re- 
` serving the same or getting possession 
thereof afte? ejecting a tenant from it, 
whichever is later, or if the landowner 
admits a new tenant, within three years 
of the expiry of the said six months,’ _ 

In consequence of these additions 
Rule 4 of the 1956 Rules was also amend- 
ed so as to contain’ a provision that an 
intimation under Section 5-B (1) of the 
Act shall be furnished by a landowner 
in Form E. 

6. In relation to contention (a) the 
following propositions emerge from the 
various provisions of law, just above. set 
out: . 

“(j) Reservation of land was envisaged 
only in Section 5 (1) of the Act and had 
to be intimated within six months from 
the date of commencement of that Act, 
i. e, on or before the 15th October, 1953. 


(ii) No provision was ever made in the 
Act or the Rules framed thereunder for a 
reservation of land by a Jand-owner who 
had failed to send an intimation thereof 
on or before the 15th October, 1953. 

(iii) What was provided by Section 5-B 
was, inter alia, that a landowner who 


means the area 
area, and, 
been re- 
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had not exercised that right of reserva- 
tion under the Act could select his per- 
missible area ard send intimation there- 
of in Form E to the prescribed authority 
within a period of six months from the 
lith December, 1957, i. e„ on or before 
1ith May, 1958. ‘Reservation’ was some- 
thing different from the ‘selection’ of 
permissible area. The two terms were not 
only not synonymous but were mutually 
exclusive. ‘Selection’ of permissible area 
was allowed only to a landlord who had 
not exercised his right of ‘reservation’. 


(iv) Form E was meant only for intima- 
tion of selection of permissible area 
under sub-section (1) of Section 5-B and 
not for reservation under sub-section (1) 
of Section 5 which could be made only 
through an intimation in the Form in 
Annexure “B” to the 1953 Rules.” 


7. The propositions just above en- 
unciated bring out the incongruity from 
which the admission made before the 
High Court suffers. There could be. no re- 
servation in Form E by respondent No. 3. 
If he sends an intimation in that Form it 
could only be about a selection of his 
permissible area under sub-section (1) nf 
Section 5-B. That this. was really so 
clearly appears from the following ob- 
servation made in the order of the 
Special Collector dated 2nd March, 1961: 


“The counsel for the owner argued 
that area sold was not included in 
Form E filed before the Special Collec- 
tor and that he was-not prepared to in- 
clude it in the select area of 505.A. to 
which he is entitled.” - 


The order from which this observation © 
has been extracted was set aside by the 
Commissioner, Jullundur Division, on 
the 8th January, 1962 when the case was 
remanded to the Special Collector for a 
fresh decision after hearing the three ap- 
pellants as well as respondents Nos. 3 and 
4. The Special Collector then heard all 
these parties and passed his order dated 
the 30th March, 1962 which also un- 
mistakably indicates that the intimation 
given by respondent No. 3 to the Special 
Collector was not in respect of any re- 
servation but covered only a selection of 
the permissible area. Reference in this 
connection may be made to the fact that 
twice in that order the Special Collector 
used the term “select area” in relation 
to the lands which respondent No. 3 
could be allowed to retain in his posses-. 
sion, 


a 





1981 - 


In assuming “(on the basis of the ad- 
mission made at the bar) that respondent 
No. 3 had intimated his reservation in 
pursuance of sub-section (1) of Section 5, 
the High Court was thus in error and -the 
case has to be decided on the basis of the 
factual position that respondent No. 3 had 
failed to make any reservation under 


that, sub-section but that he had made a. 


selection in Form E in pursuance of tre 
provisions of sub-section (1) of Sec- 
tion 5-B. Contention (a) raised by Mr. 
Sanghi is, therefore, accepted in full. 


8 We now proceed to consider con- 
tention (b) in the light of the provisions 
above extracted, a bare reading of 
which leads to the following conclusicns 
in relation io that contention: 

“(a) ‘Surplus area’ is arrived at by ex- 
cluding the reserved area from the tozal 
area of a land-owner in case a reserva- 
tion has been made by him lawfully. 
(Clauses (4) and (5-a) of Section 2). 

_(b) Where no area has been lawfuly 
reserved by the landowner, surplus area 
is worked out under Section 5-B or 5-6. 


(c) Under Section 5, the landowner is 
entitled to reserve out of the entire lmd 
held by him in the State of Punjab as 
landowner, any parcel or parcels not 
exceeding the permissible area by irti- 
mating his selection in the prescribed 
form and manner to the patwari of zhe 
estate, etc. In doing so he is legally bound 
to include in his reserved area such lend 
as conforms to the description of any of 
the 6 categories covered Dy clauses (a) to 
(£) of the` proviso to sub-section (i) of 
Section 5 


(d) Önce a reservation has been inti- 
mated within 6 months from the date of 
commencement of the Act, it cannot be 
varied either by act cf parties or by 
operation of law, except with the written 
consent of the tenant affected by such 
variation. 

(e) If a landowner has failed tore- 
serve land in accordance with the prcvi- 
sions of Section 5, he has anotner 
chance to select his’ permissible area 
within six months from the commerce- 
ment of the Punjab Security of Land 
Tenures (Amendment) Act (Punjab Act 
No. 46 of 1957) in the prescribed manmer. 

(£) The prescribed authority is given, 
the power to sélect the permissible area 
of-a landowner tinder sub-section {2f of 
Section 5-B but the mardatory condition 
attached to the exercise of that power is 
that it shall be resorteč to only if the 
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landowner has failed to select his per- 
missible area in accordance with the pro- 
visions of sub-section. (1) of that section. 
In other words, if the concerned land- - 
owner has already selected his permissi- 
ble area in accordance with the provisions 
of sub-section (1) of Section 5-B, sub- 
section (2) of that section does not come 
into play at all and there is no occasion 
for the exercise by the prescribed au- 
thority of the power of selection.” 

‘These conclusions further lead to the 
‘inference that if the prescribed authority 
(in this case the Special Collector) exer- 
cises the power of selection in a situation 
to which sub-section (2) of Section 5-B is 
not attracted, his order would be without 
jurisdiction and a nullity and that is pre- 
cisely what has happened. in this case. As} 
held by us earlier, respondent No.. 3 had 
made a selection of his permissible area 
in accordance with the provisions of sub- . 
section (1) of Section 5-B — a selection 
which the prescribed authority had no 
power to vary either under sub-section (2) 
of Section 5-B or under any other provi- 
sions of the Act. The order of the Special 
Collector dated March 30, 1962 must, 
therefore; be held to have been passed 
without jurisdiction and, therefore, to be 
a nullity. 


9. In support of the proposition that 
the order of the Special Collector did not 
suffer from lack of jurisdiction, learned 
counsel for the appellants has relied upon ` 
the following observations in Gurcharan 
Singh v. Prithi Singh, (1974) 1 SCC 138: 
(AIR 1974 SC 223), wherein this Court 
defined the scope of powers of the Col- 
lector while acting under sub-section (2) 
of Section 5-B of the Act (at p. 226 of 
AIR): 

“While it -is frie that a landowner 
who fails to reserve or select his permis- 
sible area within the prescribed. period, 
cannot exercise that right subsequently, 
and thereafter it is for the Collector to 
determine the. defaulter’s permissible and 
surplus areas, in exercising this power 
under Section 5-B, the . Collector has to 
act judicially. He is bound to give notice 
to the landowner, and- the transferees 
from him, if known. Thereafter he has to 
hear the parties who appear, and to. take 
into consideration their representations 
and then pass such order as may be just. 
In so exercising his discretion, the Col- 
lector may, subject to the adjustment of 
equities: on both sides, ‘includé the trans- 
ferred. area in the ‘permissible ` area’ of 
the ‘surplus area’ of the landowner. 
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“Thus, in the process the Collector is not 
to ignore altogether the wishes of the 
landowner. He may accept them to the 
extent they are consistent with the equi- 
ties of the case.” 


It is urged on the authority of these 
observations that the Collector. has in all 
cases the power to alter the particulars 
of an area reserved or selected by a land- 
owner so as to bring it in conformity 
with any equities that may arise in the 
attendant circumstances. This proposi- 
tion is wholly unacceptable to us for the 
simple reason that in Gurcharan Singh’s 
case (supra), the landowner had made 
neither a reservation nor a selection of 
his permissible area within the prescrib- 
ed period, so that sub-section (2) of Sec- 
tion 5-B was undoubtedly attracted to 
his case.-The observations above extract- 
ed were obviously confined to a case of 
that type, and have nothing to do with a 
[situation where the landowner concern- 
ed has selected his permissible area in 
accordance with the provisions `of sub- 
section (1) of Section 5-B so that there is 
no occasion for the prescribed authority 
to exercise his powers under sub-sec- 
tion (2) of that section. Gurcharan Singh’s 
case, therefore, is of no assistance at all 
to the case of the appellants. 


10. Nor do we see how any equities 
arise in fayour of the appellants, such as 
would entitle them to have the land in 
[question included in the permissible area 
iof respondent No. 3. It is not their case 
that any representation to the effect that 
‘that land would be so included was made 
ito them by either respondent No. 3 or 
respondent No. 4, Furthermore, they 
must be credited with full knowledge of 
the extent of the land owned by respond- 
ent No. 3 and of the consequences flow- 
‘ling therefrom in view of the provisions 

of the Act. Thus they acquired the land 

with their eyes open and subject ic all 
_ the liabilities and defects from which it 

suffered in the hands of their transferor 
(and also their transferor’s transferor). 
In the absence of word of mouth of re- 
spondent No. 3.or his conduct to the con- 
trary, they cannot now be heard to say 
that if respondent No. 3 exercises a right 
of selection of his permissible area which 
the Act confers on him, that right must 
be modified to suit their convenience. 





In this connection we may also men- 
tion that the inclusion of the land in 
question in the surplus area of respon- 
dent No. 3 does not affect’ the right of 
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ownership of the appellants. Of course 
the result of such inclusion would cer- 
tainly be that the concerned authorities 
would be enabled to settle tenants on the 
land as permitted by the Act — and that 
is a risk which the appellants must be 
deemed to have bought with the land. 


11. For the reasons stated we dismiss 
the appeal but with no order as to costs. 


Appeal dismissed. 
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(From: Income-tax Appellate Tribunal, 
Delhi).* 
R. S. PATHAK, A. P. SEN AND E. S. 
VENKATARAMIAH, JJ.** 


Tax Reference Case No. 17 of 1975, D/- 
15-4-1981. 

Commissioner of Income-tax, New 
Delhi, Appellant v. Federation of Indian 
Chambers of Commerce & Industries, 
New Delhi, Respondent. l 

Inzome-tax Act. (43 of 1961), Ss. 2 (15) 
and 11 (1) (a) — “Charitable purpose” — 
Words “not involving the carrying on of 
any activity for profit in definition of. 
“Charitable purpose” contained in S. 2 
(15) — Interpretation of. 


The condition that the charitable pur- 
pose should not involve the carrying on 
of any activity for profit would be satis- 
fied if profit-making is not the real object. 
The theory of dominant or primary ob-. 
ject of the trust has, therefore, been 
treated to be the determining factor, even 
in regard to the fourth head of charity, 
viz., the advancement of any other object 
of general public utility, so as to make 
the carrying on of business activity 
merely ancillary or incidental to the main 
object. (1980) 121 ITR 1, Doubted and 
Follcwed. (Para 10) 

The assessee — the Federation of Indian 
Chambers of Commerce and Industries, 
New Delhi — is an existing company 
under the Companies Act, 1956, It has 
neither any share capital nor does it dis- 
tribute any dividends to its members. The 
entir2 income is expended for the fulfil- 


*Reference Application No. 92/Del./71-72 
arising out of I. T. A. No. 1339/Del./68- 





69 (I. T. A. T.-Dalhi Bench). 


The judgments, are printed in the order 
in which they are given in the Certified 
Copy —Ed. 
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ment of its objects. The main ‘object of 
the- assessee is the promotion, protection 
and development of trad2, commerce and 
industry in India. While Cl. 3-{a) of the 
Memorandum of Association defines the 
‘primary purpose of the trust, i. e. to pro~ 
mote trade and industry which “undoubt- 
edly being an object of general public 
utility engaged in carrying’ on- activities 
without any profit motive, the subsidiary 
objects set out in sub-cis. (b) to (z2) of 
el. (3) are merely incidental or ancillary 
thereof. During the assessment year 1962- 
68, the relevant accounting year for 
which was the year ended December 31, 
1961, the  assessee submitted a -return 
showing its total income as “nil” claim- 
ing that all its income was exempt under 
S. 11 (1) (a) read with S. 2°(15) of the 
Act. During the assessment ‘year in ques- 
tion, the assessee held the Indian Trade 
Fair at New Delhi and derived certain” 
amount from rent for space - allotted, 
temporary stalls and storage. It also re- 
ceived certain amount ky sale of season 
tickets and daily gate tickets. In’ the re- 
levant accounting year, the Conference 
of the Afro-Asian Organisation for Eco- 
nomic Co-operation, sponsored by the 
assessee, was held at New Delhi. For or- 
ganising the Conference, the assessee re-. 
ceived certain amount from the Govern- 
. ment of India as grant-in-aid. The 
_balance~sheet for the accounting’ year 
shows that the assessee had an excess 
income of Rs. 2,291.71 over the expendi- 
ture under the head “income”. Its con- 
tention was that. the dominant object for 
which the Federation was constituted was 
for promotion, protection and develop- 
ment of the country’s trade, commerce 
and industry and the ectivities carried 
on during the assessment year in ques- 
tion, namely, the holding of the Indian 
Trade Fair and of sponsoring the’ Con- 


`. ference of the’ Afro-Asian Organisation 


for Economic Co-operation were incidental 
or ancillary to the main abject, and, there- 
fore, the income derived therefrom was 
exempt under Sec.-11 (1) (a) of the Act. 
Held. that the activities. of the assessee 
in regard to holding of the Indian Trade 
Fair and sponsoring of the Conference of 
the Afro-Asian Organisation in the rele- 
vant accounting year were for the ad- 
vancement of the dominant object and 
purpose of the trust, viz, promotion, pro- 
tection and development of trade, com- 
merce and industry in India. (Case law 
discussed). (Para 14). 
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Cases Referred: Chronological Paras 
AIR 1980 SC 387:121 ITR 1:1980. Tax 


LR 230 1, 10, 12, 14, 

i > 2 17, 19, 20,21, 
22, 24, 26 

AIR 1976 sc 10: 101 ITR 234: 1976 Tax 
` LR1 l 9, 10 


AIR 1976 SC 348: 101 ITR 796: 1976 Tax 
LR 210 9, 10 
1972 AC 109: (1971) 4 WLE. 386, Green- 
burg v. I. R. C. (HL 22 
AIR 1965 SC 1281: 55 ITR 722: (1965) 1 
SCR 565 6, 7 
AIR 1944 PC 88:12 ITR 482 - 24 


Mr. B. B. Ahuja and Miss A. Subha- 
shini, Advocates, for Appellant; M/s A. K. 
Sanghi and Narayana Nettar, Advocates, 
for Respondent. 


PATHAK, J. :— In view of the - majo- 
rity opinion of this Court in. Additional 
Commissioner of Income-tax, Gujarat v. 
Surat Art Silk Cloth Manufacturers 
Association, (1980) 121 ITR 1: (AIR 1980 
SC 387) the reference must be answered 
against the Revenue and in favour of the 
agsessee, . 

SEN, J.:— 2. This diract reference 
under S. 257 of the Income-tax Act, 1961 
(hereinafter referred to as ‘the Act’) made 
by the Income-tax Appellate Tribunal, 
Delhi Bench ‘B’ at the instance of the 
Commissioner of -Income-tax, Delhi II, 
New Delhi, raises the much vexed ques- 
tion as to whether the words “not involv- 
ing the carrying on of any activity for 
profit” in the definition of ‘charitable 
purpose’ contained in S. 2 (15) of the Act, 
govern the word ‘advancement’ and not 
the words ‘object of gəneral public 
utility’. 

3. The facts giving rise to the refer- 
ence are as follows: The Federation of 
Indian Chambers of Commerce and In- 
dustry, New Delhi — hereinafter refer- 
red to as ‘the assessee’ — is an existing 
company under the Companies: Act, 1956, 
Tt was registered.under S. 26 of that Act 
and permitted to omit the word ‘Limited’ 
from its name. It has neither any share 
capital nor does it distribute any divid- 
ends to its members. The entire income 
is expended for the fulfilment of its ob- 


. jects. The main object of the assessee is 


the promotion, protection and develop- 
ment of trade, commerce and industry in 
India. 

4. The main objects for which the 
Federation has come into existence are 
set out in cl. 3 of the Memorandum of 
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Association which, insofar as 
reads: 

“3 (a). To promote Indian business in 
matters of inland and foreign trade, 
transport, industry and manufactures, 
finance and all other economic subjects 


material, 


and to encourage Indian banking, ship- 
ping and insurance.” 
While ‘clause 3 (a) defines the 


primary purpose of the trust i 2 to 
promote trade and industry which un- 
doubtedly being an object of general 
public utility engaged in carrying on acti- 
vities without any profit motive, the sub- 
sidiary objects set out in sub-cls. (b) to 
(z2} of cl. 3 are merely incidental or 
ancillary thereof. 

5. During the assessment year 1962- 
63, the relevant accounting year for 
‘which was the year ended December 31, 
1961, the assessee submitted a return 
showing its total income as ‘nil’ claiming 
that all its income was exempt undeF 
S. 11 (1) (a) read with S. 2 (15) of the 
Act. During the assessment year in ques- 
tion, the assessee held the Indian Trade 
Fair at New Delhi and derived. receipts 
totalling Rs. 75,18,548/- from rent for 
space allotted, temporary stalls and 
storage. It also received Rs. 20,750/- by 
sale of season tickets and’ Rs. 3,94,143/- 
by daily gate tickets. It realised depcsits 
and advances from the participants for 
hotel accommodation. In the relevant ac- 
counting year, the Conference of the 
Afro-Asian Organisation for Economic 
Co-operation, sponsored by the assessee, 
was held at New Delhi. For organising 
the Conference, the assessee received 
Rs. 3,00,000/- from the Government of 
India as grant-in-aid and after meeting 
the expenses, was left with a balance of 
Rs. 2,17,346.38. Further, the assessee re- 
ceived Rs. 265.50 as the share of profits 
on the sale of a book on Company, Law, 
Rs. 5,371.82 as fee for arbitration. It 
realised advances from its members for 
arbitration amounting to Rs. 20,000/- 
from out of which a balance of Rupees 
299.18 was left. The balance-sheet for the 
- accounting year shows that the assessee 
had an excess income of Rs. 2291.71 over 
the expenditure under the head ‘income’. 

6. The contention of the assessee be- 
fore the Income-tax Officer was that the 
activities carried on by the Federation 
were not with the motive of earning pro- 
fits, but they were carried on with the 
object of promotion, protection and deve- 
lopment of trade, commerce and industry 
in India and abroad. Its contention was 
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that the dominan: object for which the 
Federation was constituted was for pro- 
motion, protection and development of 
the country’s trade, commerce and indus- 
try end the activities carried on during 
the assessment year in question, namely, 
the kolding of the Indian Trade Fair and 
of sponsoring the Conference of the Afro- 
Asiar Organisation for Economic Co- 
operction were incidental or ancillary to 
the main object, and, ‘therefore, the in- 
come derived therefrom was exempt 
under S. 11 (1) (a) of the Act. Reliance 
in support of this contention was placed 
on the decision of this Court in Commis- 
sioner of Income-tax v. Andhra Chamber 
of Commerce (1965) 55 ITR 722 (SC): 
(1965) 1 SCR 565: (AIR 1965 SC 1281). 
In, the immediately preceding assessment 
years 1960-61 and 1961-62, the income of 
the assessee was treated as exempt from 
tax under S. 4 (3) {i) of the Income-tax 
Act, 1922. 


% The Income-tax Officer, however, 
felt that the decision of this Court in the 
Andhra Chamber of Commerce’s case 
(supra) was no longer good law due to 
the addition of the words “not involving 
the carrying on of any activity for profit” 
in the definition of ‘charitable purpose’ in 
S. 2 (15) of the Act which qualify the 
fourth head of charity, viz, “any other 
object of general public utility”, and, 
therefore, must be read subject to the 
additional statutory requirement that the 
object of general . public utility should 
not involve the carrying on of any acti- 
vity for profit. He accordingly raised a 
demand of Rs. 49,818- on a total income 
of Rs. 84,430/-. On appeal, the Appellate 
Assistant Commissioner disagreed with 
the view of the Income-tax Officer and 
held that the activities carried on by the 
assessee were not profit-oriented and, 
therefore, its incame was exempt. The 
Commissioner of Income-tax appealed to 
the Appellate Tribunal without any suc- 
cess. The Tribunal upheld the view of the 
Appellate Assistant Commissioner and 
held that the dominant object with which 
the Federation was constituted being a 
charitable purpose, viz., promotion, pro- 
tection and development of trade, com- 
merce and industry, there being no mo- 
tive to earn profits, it was not engaged in 
any activity in the nature of business or 
trade, and, if any income arose from 
such activity, it was only incidental or 
ancillary to the dominant object for the 
welfare and common good of the coun- 
try’s trade, commerce and industry. 


bal 


`. on the construction. 
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& Thereupon, the Commissioner of 
income-tax applied to the Appellate Tri- 
bunal to make a reference to the High 
Court under sub-s. (1) of S. 256 of the 
Act, but the Tribunal, in view of the con- 
flict in the decisions of the High Courts 
of the expression 
‘charitable purpose’ as defined in S. 2 (15) 
of the Act, has made a reference of the 
following questions to this Court under 
S. 257 of the Act, for its opinion, namely: 


tl. Whether having regard to the de- 


finition of charitable purpose as contain- ` 


ed in Section 2 (15) read with Sections 11 
(1) and 11 (4); charging sections and sec- 
tions dealing with computation of income, 
the assessee was liable to be taxed in re- 
spect of income relating to assessment 
year 1962-63? 

2. Whether on the facts and in the 
circumstances of the case, the Tribunal 
was right in Jaw in holding that the in- 
come earned by the assessee would not 


. come within the provisions of Section 2 


(15) read with Section 11 of the Income- 
tax Act, 1961 and the onus that this pro- 
fit was not exempt from tax would be on 
the Revenue? 

3. Whether on the facts and in the 
circumstances of the case, the purpose of 


‘the Federation of Indian Chambers of 


Commerce and Industry was advance- 
ment of objects of general public utility 
not involving the carrying on of any acti- 
vity for profit?” 

9. There had been a sharp conflict of 
opinion between the different High Courts 
as to the construction of the ten crucial 
words “not involving. the carrying on of 
any activity for profit” qualifying fourth 
head of charity “advancement of any 
other ‘object of general publie utility”. 
This Court resolved - the conflict in the 
Sole Trustee, Loka Shikshan Trust v. 
C. I. T., (1975) 101 ITR 234: (AIR 1976 SC 
10) and the Indian Chambers of Com- 
merce v. C. L T, 101 ITR 796: (AIR 
1976 SC 348) by holding that words “not 


involving the . carrying on of 
any activity for profit” govern 
the word “advancement” and ob- 


served that if the advancement or at- 
tainment of the object involves an acti- 
vity for profit, tax exemption would not 
be available. 


1n. Unfortunately for the Revenue, 
the Court has, in a five-Judges Bench, by 
a majority of 4 to 1, in Addi. Commis- 
sioner of Income-tax v. Surat Art Suk 
Cloth Manufacturers’ Association, 121 ITR 
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1: (AIR 1980 SC 387) reversed these two 
decisions in the Loka Shikshan Trusts 
case (AIR 1976 SC 10) and the indian 
Chambers of Commerce’s case (AIR, 1976 
SC 348) (supra). The Court has approved 
of the observations of Beg, J. in his sepa- 
rate but concurring judgment in the Loka 
Shikshan Trusts case that “if the profits 
must necessarily feed a charitable pur- 
pose under the terms of the trust, the 
mere fact that the activities of the trust 
yield profit will not alter the charitable 
character of the trust.” In other’ words, 
the majority view in the Surat Art Silk’s 
case (supra) was that the condilion that 
the purpose should not involve the carry-' 
ing on of any activity for profit would be 
satisfied. if profit-making is not the real 
object. The theory of dominant or pri-| 
mary object of the trust has, therefore, 
been treated to be the determining factor,| 
even in regard to the fourth head of 
charity, viz.. the advancement of any 
other object of general public utility, so 
as to make the carrying on of business 
activity merely ancillary or incidental tof 
the main object. 

11. One-should have thought that the 
correct way to approach this question of 
interpretation was to give the words 
used by Parliament their ordinary mean- 
ing in the English language and if, con- 
sistently with the ordinary meaning, 
there was a choice between two alterna- 
tive interpretations, then to prefer the 
construction that maintains a reasonable 
and consistent scheme of taxation with- 
out distorting the language. When the 
Government did not accept the recom- 
mendation of the Direct. Taxes Laws Com- 
mittee in Chapter 2 (Interim Report, 
December, 1977) for the deletion of the 
words “not involving the carrying on of 
any activity for profit” occurring in S. 2 
(15) of the Act, the Court has by a pro- 
cess of judicial construction achieved the 
same result. 

12. Whatever reservations one may 
have regarding the correctness of this 
interpretation of the exclusionary clause 
in the definition of ‘charitable purpose’ 
in S. 2 (15) of the Act, there can be no 
doubt that the majority decision in the 
Surat Art Silk’s case (AIR 1980 SC 387) 
(supra) is binding on us. With respeci, I 
venture to say that the majority decision 
has the effect of neutralising the radical 
changes- brought about by Parliament in 
the system of taxation of income and 
profits of charities, with particular refer- 
ence to “objects of general public utility” 
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io prevent tax evasion, by diversicn of 
business profits to charities. It is the 
vagueness of the fourth head of charity 
“any other object of general public uti- 
lity” that impelled Parliament to insert 


the restrictive words “not invoiving the 


carrying on of any activity for profit.” In 
my minority opinion in the Surat Art 
Silk’s case (supra) I had endeavoured to 
give reasons why the correctness of the 
majority decision was open to question: 
‘There is no point in traversing the seme 
ground over again. It was clearly in- 
consistent with the settled principles to 
hold that if the dominant or primary ob- 
ject of a trust was ‘charity’ under the 
fourth head ‘any other object of general 
public utility’, it was permissible for such 
an object of general public utility, to 
augment its income by -engaging in trad- 
ing or commercial activities. 

13. In retrospect, it seems that it 
would have been better for Parliament 
to have deleted the fourth head of charity, 
“any other object of general public uti- 
lity” from the ambit of the definition of 
‘charitable purpose’ while enacting Sec- 
tion 2 (15) of the Act rather than inserted 
the words: “not. involving the carrying on 
of any other activity for profit”, thereby 
creating all this legal conundrum. In 
England, the. Radcliffe Commission on 
Taxation of Profits and Income [Royal 
Commission on the Taxation of Profits 
and Income (Cmd 9474, 1955) Part I, 
Chap. 7. An earlier commission on in- 
come-tax, the Colwyn Commission, had 
similarly sought to narrow down the 
concept of ‘charitable’ within the context 
of taxation (Cmd 615, 1979, Part II, 
Sec. XIV)! recommended in 1920) that for 
purposes of taxation, charity should be 
restricted to relief of poverty, advance- 
ment of education and advancement of 
religion and that the fourth category 
mentioned in the dictum.of “Lord Mac- 
naghten, namely, “trusts for other pur- 
poses beneficial to the community” should 
be cut out entirely. 7 

14. The majority in the Surat Art 
Silk's case (AIR 1980 SC 387) (supra) has 
evolved the doctrine of dominant or pri- 
mary object and there is little that we 
can do about it. Faced with this difficulty, 
learned counsel for the Revenue advanc- 
ed: no submissions with regard to the 
questions referred and indeed, in view of 
the majority decision in the - 
‘Silk’s case (supra). the answers to the 
questions aré self-evident. 
of dominant or. primary object - 


I-T. Commr. v. F. I. C. C. 


-Surat Art 


The, doctrine ` 
must, as- 


& Industries, New Delhi A. L R.‘ 


laid down in the Surat Art Silk’s case; 
hold the ficld till there-is a change in the 
law. Undoubtedly, ‘the activities of the 
assessee in regard to holding of the 
Indian Trade Fair and sponsoring of the 
Conference of the ‘Afro-Asian Organisa- 
tion in the relevant accounting year were 
for the advancement of the dominant ob- 
ject and purpose of the trust, viz., promo- 
tion, protection and development of trade, 
commerce and industry in India. Learned 
counsel] for the Revenue with his usual 
fairness, conceded that the income deriv- 
ed by the assessee from such activities 
was exempt under S. 11 (1) (a) read with 
S. 2 (15) of the Act. 

15. It was, however, jaded ‘that the 
objects set out in sub-cls. (v), (z1) and 
(z2) of cl. 3 of the Memorandum of Asso- 
ciation of the Federation were not inci- 
dental or ancillary to the main object of 
the trust.-The relevant sub-clauses are _ 
set out below: 

“(vy) To establish and support or aid 
the establishment and support of associa- 
tions, institutions, funds, . trusts and 
convenience, calculated to benefit em- 
ployees of the Federation or the depen-- 
dants or connections of such persons, and 
grant pension and allowance, and to-make 
payments towards insurance, and sub- 
scribe or guarantee money for charitable 
or .benevolent objects or for any exhibi- 
tion for any public general, useful object. 

(z1) To establish a Trust or Trusts and 
or appoint Trustees thereof from time to 
time and vest the funds or the surplus 
incom2 or any property of the Federation 
in the Trustees who shall hold and deal 
with zhe funds, surpi us incomes or pro- 
perty- in such manner as the Committee 
may decide. 

(z2) To undertake and execute any” 
Trusts the undertaking of which may 
seem to the Federation desirable either 
gratuitously or otherwise.” 

The contention advanced cannot be ac- 
ceptec, for the reason that no such point 
was ever raised at ‘any stage of the pro- 
ceedings, much less before the Appellate | 


Tribunal: Even otherwise, there ap- 
pears to be no substance in 
‘the - contention. There is a distinc- 
tion between the “purpose” of `a- 


trust and the “powers” conferred upon 


-the trustees as incidental to the carrying 


out of the purpose. For instance; cl. 3 (v) 
enables the establishment and support of 
associations, institutions. ‘funds; trusts 
and convenience calculated to benefit the” 
employees and -their dependants,’ for 
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making provisions for grant of pension 
and allowances etc. The framing of such 
employee benefit schemes is essential and 
necessary for the proper functioning of 
the organisation and is incidental to the 
carrying out of the purpose for which it- 
is constituted. I refraiu from expressing 
any opinion whether or not the employees 
constitute a “section of the public”. For, 
if the primary or dominant purpose cf a 
trust or institution is charitable, any 
other object which is merely ancillary or 
incidental to the. primary or dominant 
purpose, would not prevent the trust or 
the institution from being a valid char-ty: 
Likewise, cls. 3 (z1) and (z2) which per- 
mit the establishment of a trust or trusts, 
appointment of trustees thereof from 
time to time and the vesting of funds or 
surplus income or any property of the 
assessee in the trustees, are nothing but 
powers conferred on them for the prcper 
financial management cf the affairs of 
the trust which are incidental or ancillary 
to the main purpose of the trust. The 
contention must, therefore, fail. 


16. In the result, the reference urder 
S. 257 of the Income-tax Act, 1961 made 
by the Income-tax Appellate Tribunal, 
‘Delhi Bench ‘B’, New Delhi, must be ans- 
wered against the Revenue andin favour 
of the assessee. There shall be no order 
as to costs. 2 

VENKATARAMIAH,. J. :— 17. I 
have had the advantage of reading the 
judgment prepared by my leamed 
brother A. P. Sen. J. and I respectfally 
agree with his reasoning and conclusion. 
I share with him my doubts about the 
correctness of the decision in Additional 
Commissioner of Income-tax, Gujarat v. 


Surat Art Silk Cloth Manufacturers’ 
Association, 121 ITR 1:(AIR 1980 SC 
387). I would like to say a few 
words of my own on the sub- 
ject. f ` 


18. There can be no objection to a 
person spending his money on charity, 
But can he þe charitable at 
the expense of others? This is a question 
which necessarily arises when we -~ead 
Section 11 of the Income-tax Act, r961. 
Section 11 as it stands now grants exenp- 
tion from payment of tax on any inccme, 
which would have otherwise been -ax- 
able, provided (1) the, property yielding 
income is held under trust or. such other 
legal obligation which is brought into 
existence by an act of party and not by 
‘en act of law, .(2) the purpose of the trust 


is charitable which may enure . to. the. 


L-T. Commr. v. F. L C. C. & Industries, New Delhi 


-ination in an 
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benefit of the public or a section of the 
public and (3) the other conditions pre- 
scribed by the Act are satisfied. It means 
that if there is a diversion of property or 
income earning - apparatus by an act of 
party into a charitable trust and the pre- 
scribed conditions are satisfied, the in- 
come derived from it (including the por- 
tion which would have gone to the pub- 
lic exchequer but for the trust) may be 
spent by a person in charge of the affairs 
of the trust on objects indicated in the 


. trust which is a creature of its author. In 


effect what does it mean? It means that 
the author of the trust is able to divert 
by his own will to a purpose of his own 
choice, though charitable, a large part of 
the income which would have been, but 
for the trust, at the disposal of the Legis- 
lature which alone has the power over 
the national exchequer. Whatever may 
have been the position in those days when 
the State was just a police State perform- 
ing minimum functions of Government, 
today when the State is a welfare State 
would it be right either morally or con- 
stitutionally ‘to allow amounts which 
should legitimately form part of the 
revenue of the State to be dealt with by 
non-Governmental agencies administering 
trusts is a question which requires exam- 
appropriate case. This 
however, is a larger question which, if 
logically pursued, may justify total dele- 
tion of the exemption accorded in the 
case of charitable and religious trusts. ` 

19. But even as the provisions now 
stand, I feel that while construing them, 
this Court has enlarged the meaning of 
“charitable purpose” in Section 2 (15) be- 
yond what it legitimately should mean in 
the Surat Art Silk Cloth. Manufac- 
turers’ Association’s case (AIR 1980 SC 
387) (supra). 

20. I would like to adopt the words 
in the dissenting judgment of my learned 
brother A. P. Sen, J. in the Surat Art 
Silk Cloth Manufacturers’ Association’s 
case (supra): j 

“The judicial attitudes cannot be form- 
ed in isolation from legislative pro- 
cesses, particularly, in connection with 
tax avoidance provisions.” : 

21. It is true that it is open to the 
Legislature to give encouragement to ob- 
jects which it considers to be laudable 
by means. of fiscal exemptions. At the 
same time it takes care to enact fresh 
provisions from time to time to’ suppress 
any- mischief. which may have resulted 
from the misuse of existing law. Parlia-. 
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ment deliberately stepped in by adding 
the words “not involving the carrying on 
of any activity for profit” in the defini- 
tion of charitable purpose in S. 2 (15) of 
the Act, when the tax exemptions avai- 
able to charitable and religious trusts 
came to be misused by some for the un- 
worthy purposes of tax avoidance The 
law had been so re-structured to prevent 
allergy to taxation masquerading as cha- 
rity. The law was thus designed by Parlia- 
ment to prevent this misuse of tax ex- 
emption in the name of charity. The 
majority decision in the Surat Art Silk 
Cicth Manufacturers’ Association’s case 
(supra), if I may say so without meaning 
any disrespect, has virtually wiped off 
the restrictive words “not involving the 
carrying on of any activity for profit” 
eccurring in Section 2 (15), thereby de- 
feating the very object and purpose of 
the legislation. It is not the function of 
a Court of law to give the words a strain- 
ed and unnatural meaning. 

22. When the Government had not ac- 
cepted the recommendation of the Durect 
Taxes Laws Cornmittee in Chapter 2 (In- 
terim Report, December, 1977) for the 
deletion of the words “not involving the 
carrying on of any activity for profit”, 
by suitable legislation, it was impermuis- 


sible for this Court by a process of judi- - 


cial construction to achieve the same re- 
sult. If I may adopt the words of Lord’ 
Reid in Greenberg v. IRC (1972) AC 109 
(HL) quoted in the minority decision in 
Surat Art Silk Cloth Manufacturers’ As- 
sociation’s case (AIR 1980 SC 387) (supra) 
displaying the Court’s concern about the 
prevailing attitude of tax statutes (at 
p. 413): 

“Parliament is very properly deter- 
mined to prevent this kind of tax evasion 
and, if the Courts find it impossible to 
give very wide meanings to general 
phrases, the only alternative may be for 
Parliament to do as some other count- 

. ries have done, and introduce legislation 
of a more sweeping character.........” 

23. Modern legislation has changed 
in pattern towards re-casting provisions 
of taxation with very wide language, 
while at the same time dealing in much 
more detail with some areas of law. 
Judges, while responding to general trends 
of law, but also reacting to the form of 


modern tax legislation, must be prepared. 


to take account of the context and pur- 
poses of the change brought about. 

24, It is relevant to refér to one other 
aspect arising out of an observation made 


I-T. Commr. v. F. I. C. C. & Industries, New Delhi 


A.L R. 


in the course of the majority judgment 
in the Surat Art Silk Cloth Manufac- 
turers’ Associaticn’s case (AIR 1980 SC 
387) (supra) suggesting that the area of 
exemption under Indian law is much 
wider than what is available under 
English law. The relevant part of the 
majcrity judgment reads (at p. 396): 

“The definition of “charitable purpose” 
in Indian Law thus goes much further 
than the definition of charity to be de- 
rivec from the English cases, because it 
specifically includes medical relief and 
ernbraces all objects of general public 
utility. In English Law it is not enough 
that a purpose falls within one of the four 
‘divisions of charity set out in Lord 
Macr.aghten’s classification. It must also 
be within the spirit and intendment of 
the Preamble to the Statute of Elizabeth 
if it is to be regarded as charitable. There 
is na such limitation so far as Indian Law 
is concerned even if a.purpose is not 
within the spirit and intendment of the 
Preamble to the Statute of Elizabeth, it 
would be charitable if it falls within the 
definition of “charitable purpose” given 
in the Statute. Every object of general 
public utility would, therefore, be chari- 
table under the Indian Law, subject only 
to the condition imposed by the restric- 
tive words “not involving the carrying on 
of ary activity for profit” added in the 
present Act. It is on account of this basic 
difference between the Indian and 
English Law of cnarity that Lord Wright 
utter2d a word of caution in All India 
Spinners’ Association v. Commissioner of 
Income-tax (12 ITR 482): (AIR 1944 PC 
88) against blind adherence to English 
decisions on the subject. The definition 
of “charitable purpose” in the Indian 
Statute must be construed according. to 
the language used there and against the 
background of Indian life.” 


25. If Indian life should be a true 
guide for the determination of questions 
arisirg in Court, then we should go back 
to our ancient treatises to find out the 
true meaning of charity which may be 
either dana or uisarga. In the case of 
dana the donor gives up his ownership 
over a thing, makes another the owner 
of it and cannot thereafter use it nor has 
he ary control over it. When a man makes 
an utsarga, he no doubt gives up his 
ownership but gives up the thing for the 
benefit of all. Opinion is, however, divid- 
ed whether as a member of the public 
he can also use a thing thus dedicated for 
the public. But in any event, he would 
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no longer have any control over.the thing 
dedicated. How many of the so-called 
charitable trusts satisfy the rigours of 
the Indian concept of charity? Are there 
any measures by which misuse of funds 
belonging to charities can be effectively 
checked? 

26. It is wrong to think that all 
springs of charity in India will dry up if 
the effect is given to S. 2 (15) of the Act 
` jn accordance with the minority judg- 
ment in the Surat Art Silk Cloth Manu- 
facturers’ Association’s case {AIR 1980 
SC 387) (supra). People who are truly 
charitable do not think of the tax bene- 
fits while making charities. One must 
realise that even the poor who do not 
pay income-tax can be charitable and 
their charities made at great personal in- 
convenience are commendable indeed. 
One need not go in search of charitable 
persons amongst the tax payers only. 
Still the majority view has got to be 
followed now. 

. Order accordingly. 
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O. CHINNAPPA REDDY, A. P. SEN 
‘AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 370 of 1976, D/- 
28-4-1981. 

Ayodhya Dube and. others, Appellants 
v. Ram Sumer Singh, Respondent. 

Criminal P. C. (2 of 1974), S. 401 — 
Revision against acquittal — Ordering re- 
trial by setting aside acquittal — . Vali- 
dity. 

When the Sessions Judge acquitted the 
accused by ignoring ths probative value 
of F. I. R. and reliable testimony of eye- 
witnesses and without considering mate- 
rial evidence on record and his judgment 
was full of inconsistencies and consisted 
of faulty reasoning, the order of the High 
Court in revision directing retrial by 
setting aside acquittal would be justified. 
AIR 1962 SC 1788, Exəld. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1788: 1963 (1) Cri LJ 8 1,2 

CHINNAPPA REDDY, J.:— In connec- 
tion with the murder of two persons, 
Ram Pyare Singh and Awadh Bihari 
Singh and injuries caused to some others, 
twentyone persons were tried by the 
learned Sessions Judge of Basti for of- 
fences under Sections 147, 149 read with 


EY/EY/C462/81/SMA/SSG 


. Ayodhya v. Ram Sumer Singh 
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309 etc. etc. Nine out of the twentyone ac- 
cused persons were convicted on various 
counts while the remaining accused 
including the present appellants were 
acquitted. The nine convicted accused 
preferred an appeal to the High Court 
while one Ram Sumer Singh (First in- 
formant in the case) filed a criminal re- 
vision case against the acquitted accus- 
ed. The High Court dismissed the appeal 
preferred by the convicted accused 
though the sentence of death passed on 
four of them was altered to imprison- 
ment for life. The Criminal Revision case 
filed by Ram Sumer Singh was allowed 
and, having regard to the limitations of 
revisional powers, the acquittal of the 
appellants was set aside and a retrial. was 
ordered. .The appellants have appeaied 
to this Court against the judgment of the 
High Court setting aside their acquittal 
and ordering a retrial. A perusal of the 
judgments of the High Court and the 
Sessions Judge shows that the High 
Court was fully alive to the scope and 
extent of its revisional powers when 
dealing with orders of acquittal. The High 
Court referred to the judgment of this 
Court in Chinnaswamy v. State of Andhra 
Pradesh AIR 1962 SC 1788, after referring 
to the decision ot this Court the High 
Court said, 


“In the instant case, we find that this 
is a case of non-application of mind on the 
part of the Court below. The probative 
value of the First Information Report 
(Ex. Ka-19) has been entirely ignored. 
The individual testimony of the eye-wit- 
nesses has not been discussed and their 
reliable, testimony has been ignored, 
from which it follows that material evi- 
dence has not been considered. and it has 
been overlooked. The entire judgment 
is full of inconsistencies. The Court be- 
low has misquoted the evidence at some 
places, for example, while dealing with 
the copy of statement (Ex. Ka-18). The 
judgment ‘consists of faulty reasoning 
and lack of judicial approach. Accepted 
canons for appreciating evidence have 
been thrown to the wind: The conclu- 
sions on the question of motive are 
against the weight of overwhelming evi- 


_dence in the case. In our opinion, the view 


expressed by the Court below has result- 
ed in grave miscarriage of justice so far 
as the opposite parties Uma Shanker, 
Girja Shanker, Gauri Shanker, Achhaibar, 
Jhabbar, Bansu, Ram Katal, Ayodhya 
Dube and Vindhyachal are  concerneil. 
The above, in our opinion, are exceptional 
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circumstances which compel us to order 
` retrial of the aforesaid opposite parties.” 

2. In our view the High Court has 
given adequate reasons for interfering 
with the acquittal and ordering a retrial 
of the appellants. We may add that the 
High Court also expressed the view that 
the instances mentioned by this Court 
in Chinnaswamy v. State of Andhra Pra- 
desh.as justifying interference with 
‘orders of acquittal in the exercise of re- 
visional powers were illustrative and not 
exhaustive. We agree with the view ex- 


wish to say that the Criminal Justice 
System does not admit of ‘pigeon-holing’. 
Life and the Law do not fall neatly 
into slots. When a Court starts laying 
down rules enumerated (1), (2), (3), (4) 
or (a), (b), (c), (d), it is arranging for itself 
traps and pitfalls. Categories, classifica- 
tions and compartments, which statute 
does not mention, all tend to make law 
‘less flexible, less sensible and less just’. 


3, The appeal is dismissed but we 
wish to observe that the Court re-trying 
the appellants may do so uninfluenced 
by any observations that the High Court 
or we may have made. 





Appeal dismissed. 
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(From: Madras) : 

O. CHINNAPPA REDDY, A. P. SEN . 

AND BAHARUL ISLAM, JJ. 

Criminal Appeal No. 326 of 1974, Dj- 
30-4-1981. l 

M. Kalyanasundaram and another, Ap- 
pellants v. Karunanidhi, Respondent: . 

Contempt of Courts Act (70 of 1971), 
S. 2 (b) and (e) — Civil and Criminal 
contempt — News item about institution 
of suit by Chief Minister for publication 
of defamatory statements by a journal 
against him published in. the journal 
along with a cartoon — Publication’ ex- 
posing Minister to mild ridicule — It does 
not amount to be civil or criminal con- 
tempt. Contempt Appl. No. 2 of 1973 (Mad); 
Reversed. 


Where a suit was filed by . the ‘Chief 
Minister for alleged defamatory publica- 
tion made in a journal and the institu- 
- tion of suit which was. given out as news 
item in newspapers was also _ published in 
the journal proceeded against along with 
a cartoon, which exposed the 


EX/EX/C465/81/SMA/SNV- 





n M. Kalyanasundaram. v. Karunanidhi- 


pressed by the High Court and we only- 


Chief 


A. L Re- 


Minister to mild ridicule the publica- 
tion in the journal could not be said to 
amount to a civil contempt as there was 
no. disobedience cf any order of a Court- 
nor breach of an undertaking given to a. 
Court. The publication would not amount 
to a criminal contempt also as it did not 


-prejudice.or interfere or tend to interfere 


with judicial proceedings and as the ridi- 
cule was mild and the suitor, Chief Minis- 
ter was a well known public figure well.. 
able to bear with equanimity any ridi- 
cule soured on him. Contempt Appl. No. 2 
of 1873 (Mad), Reversed. (Para 2) 


CHINNAPPA REDDY, J.:— Shri Kal- 
yanasundaram, Editor of Janashakthi (a 
Tamil journal) and Secretary of the 
Communist : Party of Tamil Nadu, who 
was ‘severely warned’ by the High Court 
of Madras for alleged ‘indirect Civil con- 
temp?’ is the appellant in this appeal 
under Section 19 (1) (b) on the Contempt 
of Ccurts Act. 1971. The respondent who, 
at that time, was the Chief Minister of 
Tami. ‘Nadu filed a suit, C. S. No. 17 of 
1973, in the High Court of Madras claim- 
ing a sum of Rs. Ten lakhs as damages 
for certain alleged defamatory publica- 
tions made by the' appellant in a Tamil 
journal ‘Kumudham’. The’ suit was in- 
stituted on January 5, 1973. The institu- 


- tion of the suit was given out as a news 


item on January 5, 1973 and January 6, . 
1973 in almost all newspapers at Madras. 
On January 14, 1973 the appellant pub- 
lished in Janashakthi of which. he was the 
Editor the same news item about the in- 
stitution of the suit along with a cartoon. 
There were exclamation marks wher- 
ever the figure Rs. ten lakhs occurred 
both in the news item and the cartoon. 
The respondent fiied Contempt Applica- 
tion Wo. 2 of 1973 in the High Court of 
Madras in regard to the publication in 
the Janashakthi dated January 14, 1973. 
The High Court held that there was ‘in- 
direct Civil contempt’. The conclusions of 
the High Court may be stated in the 
words of the learned Judges themselves. 
as follows: 

“We have to agree with him - (learned 
counsel for the respondent) that in giving 
this information to- the public’ there is 
undoubtedly an attempt on the part of 
the respondent to create uncalled for ex- 
citement in the. minds, however, strong. 
minded person may be. The applicant is 
no exzeption to this group of persons. The 
contention of the applicant that the pub- 
licaticn conveys a ridicule and in the 
ultimate analysis is intended to « bring 


~ 


c Osward in his book on 
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pressure on him and on his cause to pro- 
perly tackle the case which is now pend- 
ing is not a baseless apprehension 
As ‘pointed out by the learned author 
‘Contempt of 
Court’ Third Edition -page 91 ‘anything 
which tends to excite prejudice against 
the parties or their litigation while it 
is pending is Contemp?t’......... The manner 
in which it has been done and the 
pattern adopted gives sufficient material 
for us to reasonably think that the arti- 
cle is not a mere innocent, as is sought 
to be made out, but is a designed, ten- 
dencious publication which has a motive 
behind it and which has a purpose to 
serve. Delving dispassior.ately. into such 
a motive and design we are of the view 
that the offending publication is -likely 
to interfere with the course of litigation 


seeeverce 


- by influencing the mind of the applicant 


as a party to the suit,” 
2. We are afraid that we are wholly 


unable to agree with the High Court. In- 


the first place the contempt if any 1s not 
a civil contempt at all. Civil contempt is 
idefined in the Contempt of Courts Act as 


jmeaning “Wilful disobedience to any 
judgment, decree, direciion, order, writ 
or other process of a Court or wilful 


breach of an undertaking given to a 
Court”. There is neither disobedience of 
any order of a Court nor breach of an 
undertaking given to a Court. There- is 
no ‘civil contempt whatsoever. Criminal 
contempt however is dezined as follows: 

‘Criminal contempt’ means the pub- 
lication (whether by words, spoken or 
written. or by signs, or by visible repre- 
sentations, or otherwise) of any matter 
or the doing of any other act whatsoever 
which— 

(i) scandalises or tends to scandalise, or 
lowers or tends to lower the authority of, 
any Court; or : 

(ii) prejudices, or interferes or tends 
to interfere with, the due course of any 
judicial proceeding; or 

(iii) interferes or tends to interfere 
with, or obstructs or tends to obstruct, 
the administration of justice in any other 
manner;’ 

The Contempt if any must fall under (ii) 
or (iii). The question, therefore, is whe- 
ther the offending publication prejudices 
or interferes or tends to interfere with, 
the due course of any judicial proceed- 
ing; or interferes or tends to interfere 
‘with, or obstructs or-tends to obstruct, 
Ithe administration of justice in any other 
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manner. It is- impossible to hold that the 
publication does any of these things. The 
worst that can be said against the publi- 
cation is that it exposes the respondent to. 
mild ridicule. To say that a publication 
which exposes a suitor to such mild ridi~ 
cule in connection with the suit preju-’ 
dices or interferes or tends to interfere 
with, the’ due course of any judicial pro~; 
ceeding or interferes or tends to interfere 
with, or obstructs or tends to obstruct,! 
the administration of justice in any other 
manner is to take a highly sensitive view 
of ‘the contempt jurisdiction’. We do not 
mean to say that pouring ridicule on a 
suitor can never interfere or obstruct the 
administration of justice but we find it 
impossible to say so in the present case, 
where the ridicule is not so violent andi 
the parties are well known public figures! 
well able to bear with equanimity any 
ridicule poured on them. The appeal is 
allowed and the appellant is absolved of 
the charge of contempt of Court. 
Appeal allowed. 
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State of Karnataka, Appellant v. Hema- 
reddy and another, Respondents. 

(A) Penal Code (45 of 1860), Ss. 193, 
467, 114 — Accused abetting offence of 
forgery — Forged document not put in 
evidence against him in redemption suit 
against him — S. 193 not attracted —~ 
Complaint by Court as envisaged by Sec- 
tion 195 (1) (b), Cr. P. C. — Not neces- 
sary for prosecuting him under S. 467 r/w 
114 — Cr. As. 324 and 335 of 1973 dated 
19-4-1974 (Kant), Partly Reversed; AIR 
1923 Bom 105, Overruled. (Criminal P. C. 
(1974), S. 195 (1) (b)). 


In cases where in the course of the 
same transaction an offence for which no 


D/- 


.complaint by a Court is necessary under 


Section 195 (1} (b) of the Criminal P. C. 
and an offence for which a complaint of 
a Court is necessary under that sub-sec- 
tion, are committed, it is not possible to 
split up and hold-that the prosecution of 


*Criminal Appeals Nos. 324 and 335 of 1973 
D/- 19-4-1974 (Kant). 
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the accused for the offences not men- 
tioned in S. 195 (1) (b), Cr. P. C. should 
be upheld. But where an accused had 
abetted. commission of forgery but the 
forged document. was not produced jn 
evidence in a- suit against him, no cogni- 
zance could be taken against him under 
S.. 193, Penal Code and therefore, S. 195 
(1) (b) would not be attracted. The Legis- 
lature could not have intended to extend 
the prohibition contained in S. 195 (1), 
Cr. P. €. to the offences mentioned there- 
in when committed by a party to a pro- 
ceeding in ‘that Court prior to his becom- 
ing such party. . (Paras 8, 9, 13) 


An accused ‘A’ executed and got re- 


gistered a sale deed in respect of certain 
mortgaged property by impersonating 
the real owner and thus committed’ an 
offence under S. 467, Penal Code. An- 
other accused ‘B’, the mortgagee in whose 
favour the sale-deed' was registered abet- 
ted the offence. The mortgagor filed a 
suit for redemption and subsequently filed 
a criminal complaint against both the 
accused. The fabricated .sale-deed was 
not put up in evidence at any stage of 
the suit for redemption filed. by.. the 
mortgagor-complianant. 

_ Held, (i) the accused:‘A’ was liable to 
be convicted under Section 467, Penal 
Code. 


(ii) The accused ‘B’ was liable to be 
convicted only under S. 467 read with 
S. 114, Penal Code on the basis of the 
complaint by a private individual and a 
complaint by Court for prosecuting ac- 
cused "B’ was not necessary. The offence 
of abetment ‘of forgery was complete 
when the forged sale deed was fabricated 
and registered. But no’ offence under 
Section 193, Penal Code falling within 
the scope of S. 195 (1) (b) of Cr. P. C. 
could be stated to have been committed 
by the accused ‘B’ as the forged sale deed 
was not at all put in evidence at’ any 
stage in the redemption suit filed by the 
complainant. Cr. A. Nos. .324° and 335 ‘of 
1973 dated 19-4-1974 (Kant), Partly Re- 
versed. AIR 1923 Bom 105,. Overruled. 

{Paras 10, 11, 14, 15) 


(B) Criminal P.C. (2 of 1974), S. 435 — 


—_ Appellate Court agreeing © generally 
with view of trial Court:— No neces- 
sity to reiterate reasons given by trial 
Court. AIR 1967 SC 1124, Followed. 
. (Para 6€) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1100: (1978) x Scc 564: 
1973 Cri LJ 858 B 


v. Hemareddy A. LR. 


AIR 1971 SC 1935: (1971) Suppl . SCR 
824: 1971 Cri LJ 1437: (1971) 2 SCC 


376 , 12, 13 
AIR 1967 SC 1124: (1967) 1 SCR 93: 1967 
Ail LJ 478 . 6 
AIR 1955 Mad 237: 1955 Cri LJ .716 7 
AIR 1932 Mad 253: 33 Cri LJ 361 7 
AIR 1931 All 443: 32 Cri LJ 1105 (SB) 13 
AIR 1929 Mad 21:30 Cri LJ 322 7 
AIR 1923 Bom 1235:24 Cri LJ 171 9 
(1912) 13 Cri LJ 527: 14 Bom LR 362 9, 
11 

(1912) 13 Cri LJ 151: :14 Bom LR 715 9, 
li 


Mr. N. Netttar, ‘Advocate and Mr. R. C. 
Kaushik, Advocate, for Appellant; Mr. P. 
Ram Reddy, Sr. Advocate and Mr. A. V. 
V. Nair, Advocate, for Respondent No. 1. 

VARADARAJAN, J.:— This appeal by 
special leave has been filed by the State 
of Karnataka against the judgment of a 
Division Bench cf the Karnataka High’ 
Court in Criminal Appeals Nos. 324 and 
335 of 1973 against the acquittal of Hema- 
reddy alias Vemareddy (A-1) in Crl. A. 
No. 324 of 1973 end against the order in 
Cri. A. No. 335 of .1973 modifying the 
sentence awarded by the learned Sessions 
Judg2, Raichur to Pyatal Bhimakka (A-2) 
in Sessions Case No. 25/72. The learned 
Sessions Judge convicted Hemareddy alias 
Vemareddy under S. 457 read with S. 114 
and 5. 193 Indian Penal Code and sen- 
tenced him to undergo R. 1. for two years 
and to pay a fine of Rs. 500/-, and in de- 
fault to undergo R. I. for three -months 
under S. 467 read with S. 114 and to 
undergo R. I. for six months and to pay 
a fine of Rs. 200/ and in default to 
undergo R. I. for one month for the 
offence under S. 193, I. P. C. He convict- 
ed Pyatal Bhimakka (A-2), the appellant 
in Cri.. A. No. 335 of 1973 before the High 
Court, under S. 467, I. P. C. and sen- 
tenced her to undergo R. T. for six months 
and to pay a fine of Rs. 200/- and ‘in de- 
fault to undergo R. I. for one month. 
Both the accused filed appeals before the 
High Court against their convictions and 
sentences awarded to them by the learn- 
ed Sessions Judge. : 

2. In Crl A. No. 324 of 1973 ‘filed by 
Hemareddy alias Vemareddy, the learned 
Judges held that on the facts there could 
be nco doubt that he is guilty under Sec- 
tion 467 read with S. 114 and 8S. 193, 
J. P. C. In the appeal filed by Pyatal Bhi- 
makka, Crl. A. No. 335/73, also the learn- 
ed- Judges found that there could ‘be no 
doubt that she is guilty under S. 467, 
I. P. C. They confirmed the conviction 


1984 
of Pyatal Bhimakka, observing that she 
forged the document independently of 
Hemareddy alias Vemareddy, but taking 
mto consideration the fact that Pyatal 
Bhimakka is an illiterate woman who had 
" been taken to the Office of the Sub-Re- 
gistrar by Hemareddy alias Vemareddy 
and asked to put her thumb impression 


to. the document ard admit ex- 
ecution of the document, whicb 
she did for which Hemareddy alias 


Vemareddy paid her a sum of Rs. 100/-, 
the learned Judges felt that the sentence 
awarded to Pyatal Bhimakka by the 
learned Sessions Judge was harsh and 
that the ends of justice would be met by 
sentencing her to undergo rigorous im- 
prisonment for one day, which she had 
already undergone before she was pro- 
bably released on bail, and to pay a fine 
_ of Rs. 200/- and in default to suffer R. i. 
for a period of one week and thus modi- 
fied the sentence awarded to Pyatal Bhi- 
makka accordingly. The State has filed 
the appeal by special leave also against 
this order modifying the sentence award- 
ed to Pyatal Bhimakka. 

3. The learned Judges of the High 
Court, however, . acquitted Hemareddy 
alias Vemareddy, -the appellant in Cri. A. 
No. 324 of 1973 and set aside the sen- 
tence awarded to him by the learned Ses- 
sions Judge on the ground that the com- 
plaint in the criminal case which ended 
in the conviction of both accused in the 
Sessions Court, was filed by the private 
individual Narsappa Eliger, P. W. 3 and 


not by the Civil Court. As stated earlier . 


the Criminal Appeal has been filed by 
the State against the acquittal of Hema- 
_ teddy alias Vemareddy by the High 
A Court. 


4, It is necessary to set out  briefiy 
the facts of the case. One Narsappa is the 
son of one Thimmaiah who had an elder 
brother Nagappa. Thimmeiah and Nagappa 
were the sons of one Thavappa. Nagappa’s 
wife was one Bhimakka alias Bhisamma. 
Thimmaiah and Nagappa lived for some- 
time in Undraldoddi. Nagappa purchased 
lands bearing Survey Nos.:93, 94 and 96 
in Undraldoddi. Those lands were in the 
possession and enjoyment of Narsappa’s 
father Thimmaiah. Subsequently, Naga- 
ppa and his wife left WUndraldoddi and 
settled down in Alkur village. While 
Nagappa was living in Alkur village, he 
mortgaged the aforesaid lands with pos- 
session to one Kurbar Bhimayya, the 
father of Hemareddy alias _Vemareddy, 
A-1. According to the terms of the mort- 
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gage, Kurbar Bhimayya was to be in 
possession of the lands for twenty years 
and surrender possession thereof to the 
owner after the expiry.of the period. 
Subsequently. Nagappa and his wife as 
well as Nagappa’s brother Thimmaiah 
came and settled down at Raichur. Bhi- 
makka alias Bhisamma, the wife of 
Nagappa, died in or. about 1953 and 
Nagappa .died two or three years later. 
Nagappa’s brother also died leaving be- 
hind him his son Narasappa as the only 
heir in the family. Meanwhile Kurbar 
Bhimayya, the mortgagee and father of 
Hemareddy alias Vemareddy (A-1) died. 
Hemareddy alias Vemareddy continued in 
possession of the lands. Narsappa, son of 
Nagappa’s brother Thimmaiah executed 
a will in favour of the complainant Nar- 
sappa Eliger, bequeathing the aforesaid 
lands to him. 

5. Narsappa Eliger, the legatee under 
the will of Thimmaiah’s son Narasappa, 
approached Hemareddy alias Vemareddy, 
the son of the mortgagee Kurbar Bhi- 
mayya, who was in possession of the lands 
and requested him to surrender posses- 
sion of the lands on the ground that the 
period of twenty years had expired. Then 
Hemareddy alias Vemareddy informed 
the complainant Narsappa Eliger that he 
would consider his request a few days 
later as it was harvesting time. Finding 
that there was no response from Hema- 
reddy alias Vemareddy, Narsappa Eliger 
wrote a letter, for which. according to the 
prosecution, Hemareddy alias Vemareddy 
sent the reply, Ex. P-3. Subsequently, 
Narsappa Eliger filed a suit for redemp- 
tion of the mortgage. Subsequent to the 
institution of the suit, Narsappa Eliger 
came to know from Shivareddy (P. W. 12) 
that Hemareddy alias Vemareddy had 
purchased the lands in question from 
Pyatal Bhimakka (A-2) and another and 
that A-2 had impersonated the real owner 
Bhimakka, wife of Nagappa, who, as 
stated earlier, had died in or about 1953. 
Thereupon, Narsappa Eliger made in- 
quiries in the Office of the concerned 
Sub-Registrar and learned that the sale 
deed had been: registered on 10-11-1970. 
After obtaining a registration copy of the 
sale deed and after making inquiries at 
Alkur Narsappa Eliger learnt that Pyatal 
Bhimakka (A-2) had no properties of her 
own. Narsappa Eliger thereafter filed a 
criminal complaint in the Court, which 
was referred to the Police. After investi- 
gation, the Sub-Inspector of Police. 
P. W. 21 filed a charge-sheet against both 
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the accused and two others alleging that 
they had conspired to- cheat Narsappa 
Eliger and to deprive him of the lands 
and that in pursuance of that conspiracy 
they put forward Pyatal Bhimakke-: as 
Nagappa’s wife Bhimakka-and got the 
sale deed executed by her and they there- 
by committed offences under Ss. 120-B, 
193, 465, 467, 468 and 420 read with Sec- 
tion 114 of the Indian Penal Code. Only 
Hemareddy alias Vemareddy: and Pyatal 
Bhimakka, A-1 and A-2 were committed 
to the Court of Session at Raichur, and 
they were found guilty and convicted 
and sentenced as mentioned above. 


6. We were taken through the judg- 
ment of the learned Judges of the High 
Court. We are satisfied that the learned 
Judges were justified in coming to the 
conclusion on the evidence that Hema- 
reddy alias Vemareddy is guilty under 
S. 467 read with S. 114, I. P. C.-and that 
Pyatal Bhimakka is guilty under S. 467, 


I. P. C. Since we agree with the learned © 


Judges of the High Court on the ques- 
tion of fact in so far as it relates to A-2 
in full and as regards Hemareddy alias 
Vemareddy (A-2) m respect of his con- 
viction under S. 467 read with S. 114, it 
is unnecessary for us to refer to the evi- 
dence relied upon by the learned Judgés 
for coming to the conclusion that Hema- 
reddy alias Vemareddy is guilty under 
Section 467 read with S: 114, I. P. €. and 
that Pyatal Bhimakka is guilty under Sec- 
tion 467, I. P. C. This' Court has observ- 
ed in Girija Nandini Devi v. Bigendra 
Nandini Choudry (1967) 1 SCR 93: (AIR 
1967 SC 1124) that it is not the duty: of 
the appellate Court when it agrees with 
„the view of the trial Court on the evi- 
‘dence to repeat the narration of the evi- 
dence or to reiterate the reasons given ‘by 
the trial Court expression of - general 
agreement with reasons given -by the 
Court the decision of which is under ap- 


peal, will ordinarily suffice. We shall deal. 


_with the case of the prosecution against 
Hemareddy alias Vemareddy under Sec- 
tion 193. I. P. C. separately. We, there- 
fore, confirm the conviction of Hema- 
reddy alias Vemareddy under S. 467 read 
with S. 114, I.. P. C. and of Pyatal Bhi- 
makka under S. 467, I. P. C. We are of 
the opinion that no interference with 
the judgment of the learned Judges of 
the High Court in regard to the sentence 
awarded to’.Pyatal Bhimakka is celled 
for having regard to the fact~ that the 
learned Judges > have given - 
reasons for taking a lenient view in re- 
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gard to that. accused on the .question of . 
sentence. We, therefore, dismiss the Cri- 
minal Appeal in so far as it relates to the 
question of sentence awarded, to ee 
Bhimakka. eee 

7. It is seen from the jodement nace 
appeal that the learned Public: Prosecu- 
tor of Karnataka had contended before 
the learned Judges of the High Court that 
the case against Hemareddy alias Vema- 
reddy -for fabricating false evidence may 
not be maintainable in view of the pro- 
visions of S..195 (1) (b) of the Code of 
Criminal Procedure, that he may be pro- 


` secuted for abetting the offence of forgery 


and that the conviction of that accused 
under S. 467 read with S. 114 L P. C. 
is justified on the facts of this case for 
while S. 193, I. P. C. is one of the sec- 
tions mentioned in S. 195 (1) (b) of the 
Code of Criminal Procedure, S. 467, , 
I. P. C. is not mentioned in that sub- . 
clause of S. 195 (1). The learned Judges 

rejected that submission, relying upon 

three decisions of the Madras High Court 
in Ferianna Muthirian v. Vengu Ayyar, 

AIR 1929 Mad 21; Ravanappa Reddy v. 

Emperor, AIR 1932 Mad 253 and In re V. V. 
L. Narasimhamurthy, AIR 1955 Mad 237. In. 
the first of those cases the complainant 
stated that certain persons conspired with 
others and forged a ‘document with. 
the object.of using it in evidence in cer- 
tain proceedings pending in a Court and 
other proceedings which might - follow. 

That document was actually used in the 
proceedings pending before a Court, and 
it has been held that the offence com- 
plained of fell under S. 195 (1) (b) of the 
Code of Criminal Procedure and, there- 
fore, the complaint cannot be taken cog- 
nizance of unless it was in. writing and 
by the Court in which the offence was 
alleged to have been committed. It has 
been. -observed in that decision that to 
hold in such a case that although a pri- 
vate person was barred from prosecuting 
the accused for fabricating false evi- 
dence. he would still be at liberty to pro- 
secute him for fraud would result in the 
provisions of S. 195 (1) (b) of the Code 
of Criminal Procedure being evaded and 
that it is not open to the Court to try 
the accused either for fabricating evi- 
denc2 or for fraud because the specifie 
offence of fabricating false evidence 
should be given preference over the more 
general offence of forgery. In the second 
case the complaint was filed by a private 
‘ the- accused’ ` had- 
fabricated a promissory.-ncte and induced. 
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a third party to file a suit against the- 


complainant so as to obtain a fraudulent 
decree, and it has been ‘held that the. al- 
legation made in the complaint attracted 
the provisions of S. 195 (1) (b) of the 
Code of Criminal Procedure and the 
Court must refuse to taks cognizance. In 
the third case, Somasundaram, J. has 
observed (at p. 238): 


"The main point on which Mr. Jayarama 
Aiyar appearing for the petitioner seeks 
to quash this committal is that on the 
facts an offence under S. 193, I. P. C. is 
disclosed for which the ‘Court cannot 
take cognizance without a complaint by 
the Court as provided under S. 195° (1) 
(b) Criminal P. C. The first question 
which arises for consideration is whether 
on the facts mentioned in the complaint, 
an offence under S. 193, I. P. C. is reveal- 
ed. Section 193 reads as follows: 


“Whoever intentionally gives false evi- 
dence in any stage of a judicial proceed- 
ing, or fabricates false evidence for the 
purpose of being used in any stage of a 
judicial proceeding, shall be punished 
with imprisonment of either descripticn 
for a term which may extend to 7 years. 
and shall also be liable to fine.” 


“Fabrication of false evidence” is de- 
fined in S. 192. The relevant part of it is 
. “Whoever causes any circumstance io 
exist intending that such circumstance 
may appear in evidence ‘in'a judicial pro- 
ceeding and that such circumstance may 
cause any person who in such proceeding 
is to form an opinion upon the evidence 
to entertain an erroneous opinion touch- 
ing any point material to the result of 
such proceeding is said “to fabricate false 
evidence.” ; 5 


The effect of the allegations in the com- 
plaint preferred by the complainant is 
that the petitioner has caused this will 
to come into existence intending that such 
will may cause the Judge before whom 
the suit is filed to form an opinion that 
the will is a genuine one and, therefore, 
his minor daughter is entitled to the pro- 
perty. The allegation, therefore, in the 
complaint will undoubtedly fall under 


5. 192, I. P. C. It will, therefore, amount- 


to an offence under S. 193, I. P. C. fab- 
ricating false evidence for the purpose of 
being used in the judicial proceeding. 
There is no doubt that the facts disclosed 


will also amount.to an offence under Sec- _ 
tions 467 and 471, I. P: C. For prosecut- . 
ing this petitioner for an offence under 
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Ss. 467 and 471, a complaint by the Court 
may not be necessary as under S. 195 (1) 
(c), Criminal P. C. a complaini may be 
made only when it is committed by a party 
to any proceeding in any Court. 

Mr. Jayarama Aiyar does not give up his 
contention that the petitioner, though 
he appears only a guardian of the nunor 
girl, is still a party to the proceeding. But 
it is unnecessary to go into the question 
at the present moment and I reserve my 
opinion on the question whether the 
guardian can be a party to a proceeding 
or not, as this case can be disposed of on . 
the other point, viz., that when the al- 
legations.amount to an offence under Sec- 
tion 193, I. P. C., a complaint of Court 
is necessary under S. 195 (1) (b), Cri- 
minal.P. C. and this cannot be evaded 
by prosecuting the accused for an offence 
for which a complaint of Court is not 
necessary”. 

8&. We agree with the view expressed 
by. the learned Judge and hold that in 
cases where in the course of the same 
transaction an offence for which no com- 
plaint by a Court is necessary under Sec- 
tion 195 (1) (b) of the Code of Criminal 
Procedure and an offence for which a 
complaint of a Court is necessary under 
that sub-section, -are committed, it is not 
possible to split up and hold that the pro- 
secution of the accused for the offences 
not mentioned in S. 195 (1) (b) of the 
Code of Criminal Procedure should be 
upheld. 

9. However, it is not possible to agree. 
with the learned Judges of the High! 
Court that the complaint in this case: 
given by the private individual Narsappa 
Eliger, P. .W. 3 against Hemareddy alias 
Vemareddy for the offence under S. 467 
read with S. 114, I. P. C. is not cogni- 
zable and that S. 195 (1) (b) of the Cri- 
minal Procedure Code is attracted so -far 
con- 
cerned, The document forged by Pyatai 
Bhimakka, A-2isasaledeed dated 10-11- 
1970. The suit for redemption of. the 
mortgage was filed by the complainani 
Narsappa- Eligir, P. W. 3 on 17-11-1970. 
He filed the complaint before the Police 
on 24-11-1970 -and before the -Court sub- 
sequently on 15-12-1970. It is not dis- 
puted that the forged sale deed dated 10- 
11-1970 was not produced in the suit filed 
by the complainant for redemption of the 
mortgage. Mr. P. Ram Reddy, -learned 
assisted 
the Court as Amicus Curiae for Pyatal 
Bhimakka, A-2, invited our attention to 
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the decision in re. Vasudeo Ramchandra 
Joshi, AIR 1923 Bom 105 and submitted 
that the complaint should have been filed 
by the Court in which the suit for re- 
demption of the mortgage was filed by 
the complainant Narsappa Eligir in view 
of the provisions of S. 195 (1) (b) of the 
Code of Criminal Procedure and that as 
the complaint was filed directly by the 
private individual the prosecution of 
Hemareddy alias Vemareddy for offences 
under Section 467 read with S. 114. 
i. P. C, and S. 193, I. P. C. is bad. In that 
_ decision reference has been made to the 
decisions of the Bombay High Court in 
(1912) 14 Bom LR 362 and 715: (13 Cri 
LJ 527 and 751). In that case there was a 
proceeding before the Magistrate at 
Bhusaval against’ one Vana Khusal in 
respect of the charge under S. 401, I. P.C. 
An application was made for bail on be- 
half of that person by Vasudeo Ram- 
chandra Joshi, the petitioner before the 
High Court, but that application was re- 
fused on April 1, 1922. The statements 
of three witnesses were recorded under 
S. 164, Criminal Procedure Code on 
April 18, 1922 from which it appeared that 
on April 10, 1922 those three witnesses 
had an interview with the Pleader 
Vasudeo Ramchandra Joshi and he had 
instigated them to give false evidence. On 
April 15, 1922 another case against 
Vasudeo Ramchandra Joshi in respect of 
a dacoity was sent up to the Magistrate. 
The case of the prosecution was that in 
connection with that case of dacoity the 
alleged instigation by the Pleader to give 
false evidence was made. Those witnesses 
were examined before the Magistrate on 
June .2, 1922 in the dacoity case, and on 
June 7, 1922 a complaint was filed by the 
Police against Vasudeo Ramchandra 
Joshi, charging him with having abetted 
the giving of false evidence. The learn- 
ed Judges of the Bombay High Court who 
heard the Civil Revision Case have ob- 
served (at p. 106): 

"On behalf of the Crown it is urged 
that no sanction is necessary because at 
the date of alleged abetment no proceed- 
ing in relation to which the offence is 
said to have been committed, was pend- 
ing. It is contended that the offence had 
no relation to the proceedings pending 
on April 10 and that the proceedings to 
which it related, were sent up to the 
Magistrate on April 19 and were not 
pending at the time. cafe 

It is quite clear, however, from the 
very nature of the offence alleged against 
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the present petitioner that if the offence 
was committed, it was committed in rela- 
tion to the proceeding in which those 
three persons were to be examined as 
witnesses, and it is difficult to under- 
stand how it could be said that the pre- 
sent proceedings against the petitioner 
could go on without the sanction of the 
Court before which these proceedings are 
pending at present, and in relation to 
which the offence is said to-have been 
comnitted. I assume, without deciding 
that the offence alleged against the peti- 
tioner related. to the Budhgaon dacoity 
case and not to the case under S. 401, 
Indian Penal Code, then actually pend- 
ing. Even then the offence related to pro- 
ceedings which were clearly under con- 
templation then and which were sent up 
to the Magistrate on April 15. The ex- 
pression used in S. 195 (1) (b) is wide 
enough to cover such a proceeding and 
the decisions of this Court in re Khande- 
rao (1912) 14 Bom LR 362:(13 Cri LJ 
527) and in re Mahadev Yadneshwar 
(1912) 14 Bom LR 715: (13 Cri LJ 751), 
support that conclusion. I am unable to 
follow the reasoning adopted by the 
learned Magistrate in holding that no 
sanction is necessary. We, therefore, quash 
the present proceedings. without pre- 
judice to any proceeding that may be 
taken after obtaining the necessary sanc- 
tion. 


I may also point out that the prosecu- 
tion of a pleader defending an accused 
person while that proceeding is pending 
and before the evidence of the witnesses 
who are said to have been instigated to 
give false evidence has been appreciated 
by the Court, is inadvisable. If such a 
prosscution is to be started it ought to 
be started after the principal proceeding, 
in relation to which the offence is said to 
have been committed, has terminated.” 


10. We are of the opinion that it is 
not possible to agree with the view of 
the Learned Judges expressed in that case 
that even when the offence of instigating 
the witnesses to give false evidence was 
committed in relation to a proceeding 
which was not actually pending in the 
Court but was only under contemplation 
the provisions of S. 195 (1) (b) of the 
Code of Criminal Procedure would be 
attracted. 

11. The decisions in (1912) 14 Bom 
LR 362 and 715: (13 Cri LJ 527 and 751) 
would not apply to the facts of the pre- 
sent case for whereas in those’ cases the 
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false evidence -had been actually put m 
evidence in the present case, as already 
stated, the forged sale deed dated 
10-11-70 was not at ell tendered 2y 
Hemareddy alias Vemareddy in the +e- 
demption suit filed by the complainent 
Narsappa Eligir on 17-11-70 at any stege 
of the proceedings in that suit. In the first 
of these two decisions—In re. Khanderao 
Yeshwant (1912) 14 Bom LR 362:-(13 Cri 
LJ 527) the petitioner before the Bombay 
High Court, a Policeman, was present in 
‘a village Dhanchi on 20-2-1911 in reia- 
tion to work about census and on that 
day a panchnama was filed in that vil- 
lage ih regard to an offence alleged to 
have been committed by a certain Taluk- 
dar under the Arms Act. The investiga- 
tion into the alleged offence was not 
made by the petitioner police constarle 
village constable Shams=r- 
khan who sent up the case to the Sub- 
Inspector by wher in turn it was com- 
mitted to a Magistrate. In the course of 
trying the alleged offence the Magistrate 
found that certain recitals in the panzh- 


‘nama were false. The Talukdar was cis- 


charged as the Magistrate came to zhe 
~conclusion that the charge impuied to 
him was false. In that view he issued a 
notice to the village constable Shem- 
serkhan as to why sanction for prosezu- 
tion should not be granted under S. 195 
Cri. P. C. After hearing Shamserkhan the 
Magistrate issued notice against the 
Police ‘Constable and on 3-9-1911 directed 
-the prosecution of the Police Constable 
under S. 211, I. P. C. Thus, it is seen that 
the panchnama containing false reci als 
prepared by the Police Constable was 
actually used in a criminal proceeding 
against the Talukdar who had been m- 
plicated as a culprit in the panchnama. 
In the second case In re Mahadev Yadnesh- 
war Joshi, (1912) 14 Bom LR 715: (13 Cri 
LJ 751), Mahadev and five others were 
being prosecuted for offences under Sec- 
tion 193 read with S. 109 I. P. C. — in 
that they were alleged to have abetted 
the making of a false statement during 
the police investigation in a theft case. 
The theft case was subsequently tried by 
a Magistrate who convicted the accused. 
The appeal filed against the conviction by 
the Magistrate was unstccessful. During 
the trial the accused raised an objection 
that before they could be prosecw ed, 
sanction of thé competent Court should 
have been obtained. The Magistrate over- 
ruled the objection. The learned Judges 
of the Bombay High Court held that 
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sanction was necessary and that the of- 
fences cannot be tried in the absence of 
a complaint by a court before which the 
evidence, which is now said to be fab- 
ricated, was adduced. In that case also 
the fabricated evidence had been actually 
used in a criminal proceeding and S. 195 
(1) (b) of the Code of Criminal Procedure 
was therefore attracted. But in the pre- 
sent case, as stated earlier, the fabricated 
sale deed dated 10-11-70 had not been 
put in evidence at any stage of the suit 
for redemption filed by the complainani 
Narsappa Eligir in the Civil’ Court on 
17-11-1970. 


12. Mr. N. Nettar, appearing for the 
State, invited our attention to the deci- 
sion of this Court in Patel Laljibhai 
Somabhaj v. The State of Gujarat (1971) 
Suppl SCR 834: (AIR 1971 SC 1935). In 
that case the appellant before this Court 
had filed a suit for recovery of a certain 
amount on the basis of a forged cheque. 
A private complaint was filed in the 
Court of a Judicial Magistrate against 
the appellant and another person under 
Ss. 467 and 471, IL P. C. The Magistrate 
prima facie found on the evidence that 
the appellant had fraudulently used in 
the Civil Court a forged document and he 
committed the appellant to Sessions for 
trial. The appellant raised an objection 
that under S, 195 (1) (c) of the Code of 
Criminal Procedure no cognizance of the 
offence could be taken on a private com- 
plaint. The High Court upheld the com- 
mittal order. But this Court held on the 
scope and effect of S. 195 (1) (c) and its 
applicability to cases where a ` forged. 
document had been produced as evidence 
in a judicial proceedings by a party 
thereto and the prosecution of that party 
sought for offences under Ss. 467 and 471 
I. P. C. that the words “to have been 
committed by a party to any proceeding 
in any court” according to S. 195 (1) (c) 
mean that the offence should be alleged 
to have been committed by the party to 
the proceeding in his character as such 
party, that is, after having become a 
party to the proceeding. This Court has 
observed: (at pp. 1938 to 1940): 

“We are directly concerned only with 
cl. (c) of S. 195 (1). What is particularly 
worth noting in this clause is (i) the alle- 
gation of commission of an offence in re- 
spect of document produced or given in 
evidence in a proceeding in a court; and 
Gi) the commission of such offence by a 
party to such proceeding. The use of the 
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words “in respect of” in the first ingre- 
dient would seem to some extent to en- 
large the scope of this clause. Judicial 
opinion, however, differs on the effect and 
meaning of the words “to have been 
committed by the party to any proceeding 
in any court”. Ascl. (b) of S. 195 (1) does 
not. speak of. offence. committed. by a 
party to the proceeding, while consider- 
ing decisions on that clause this distinc- 
tion deserves to be borne in mind. Broad- 
ly speaking, two divergent views. have 
been expressed in. decided cases in this 
connection. According to one view, to at- 
tract the prohibition contained in cl. (e) 
the offence should be alleged to have 


been committed by the party to the pro-.. 


ceeding in his character as such party, 
which means after having become a party 
to the proceeding,.whereas according to 
the other view the alleged offence may 
have been committed by the accused even 
prior tc his becoming a party to the pro- 
ceeding provided that the document in 
question is produced or given in evidence 
in such proceeding. The language used 
seems to us to be capable of either mear - 
ing without straining it. We have there- 
fore, to see which of the two alternative 
constructions is to. be preferred as being 
more in accord with the legislative inzent, 
keeping in view, the statutory scheme and 
the purpose and, object of enacting the 
prohibition contained in S. 195 (1) (c). 
The underlying purpose of enacting 
S. 195 (1) (b) and (c) and S$. 476 seems 
to be to control the temptation on the 
part of the private parties considering 
themselves aggrieved by the offences 
mentioned in those sections to start cri- 
minal prosecutions on frivolous, vexa- 
tious or insufficient grounds inspired by 
a revengeful desire to harass or spite 
their opponents. These offences have been 
selected for the court’s control 
of their direct impact on the judicial pro- 
cess. It is the judicial process, in other 
words the administration of public jus- 
tice, which is the direct and immediate 
object or victim of these offences and it 
is only by misleading the -courts and 
thereby perverting the due course of law 
- and justice that the ultimate object of 
harming the private party is- designed to 
be realised. As the purity of the proceed- 
ings of the court is directly sullied by the 
crime the Court is considered to be the 
only. party entitled .to consider- the 
desirability of complaining against the 
guilty party. The private party designed 
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ultimately to be injured -through the 
offence against the administration of pub- 
undoubtedly entitled to 
move the court, for persuading it to file 


. the complaint. But such party is depriv- 


ed cf the general right recognized by 
S. 190 Cr. P. C. of the aggrieved > parties 
directly initiating the: criminal proceed- _ 
ings. The offences about which the court 
alon2, to the exclusion of the aggrieved 
private parties, is. clothed with the right 
to complain may, therefore, be appro- 
priately considered to be only those 
offerces committed by'a party to a pro- 
ceed:ng in that court, the commission of 
which has a reasonably close nexus with 
the proceedings in-that court so that it 
can, without embarking upon a complete~ 
ly independent and fresh inquiry, satis- 
factcrily consider by reference principal- ' 
ly tc its records the expediency: of pro- 
secuting the delinquent party. It, there- 
fore, appears to us to be more appropriate 
to adopt the strict construction 
of confining the prohibition con- 
tained in S. 195 (1) (c) only to those 
cases : in which the offences specified 
therein were committed by a party to the 
proceeding in the chardcter as such party. 
It may be recalled that the superior 
court is equally competent under S. 476A 
Cr. P. C. to consider the question of ex- 
pediency of prosecution and to com- 
plain and there is also a right of appeal 
conferred by S. 476B ona person on 
whose application the Court has refused 
to make a complaint under S., 476 or 
S. 476A or against whom such a com- 
plaint has been made. The appellate 
court is empowered after hearing - the ` 
parties to direct the withdrawal of the 
complaint or as the case may be, itself to 
make the complaint. All these sections 
read together indicate that the legislature 
coulc not have intended to extend the 
prohibition contained in S. 195 (1) (c) 
Cr. P. C. to the offences mentioned 
therein when committed by a party to a 
proceeding in that court prior to his be- 
coming such party. It is no doubt true 
that quite often — if not almost invari- 
ably — the documents are forged for be- 
ing used or produzed in evidence in court 
before the proceedings are started. But 
that in 


our . opinion cannot be 
the controlling factor, because to adopt 
that construction, - documents forged 


long before the commencement of a pro- 
ceeding in which they may happen to be 
evidence, 
years later by some other party would 
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‘also be subject to Ss.: 195 and 476 Cr.- 
P. C. This .in our ‘opinion would m- 
reasonably restrict the right possessed 
by a person and recognized by S. 190 
Cr. P. Œ. without promoting the real 
purpose and object underlying these -wọ 
sections. The Court in such a case. may 
not be in-a position to satistactorily de- 
termine the question of expediency or 
making a complaint.” 


13. We are bound by the view ex- 
pressed in this decision that the Legisla- 
ture could not have intended ic 
the prohibition contained in Section 195 
(1) Cr. P. C. to the offences mentioned 

‘therein when committed by a party to a 
proceeding in that court prior to his be- 
coming such party. In the decision in 
Raghunath v. State of U. P. (1973) 1 SCC 
564 at p. 568: (AIR 1973 SC 1100 a p. 
1103) it is observed: 


“In this Court the main  contencion 
raised on behalf of the appellants by 
their learned counsel was that even pro- 
secution for an offence uncler Section 465 
I. P. C. requires compleint by the re- 
venue court concerned as such ar offence 
is covered by Section 195 (1) (c), Cr. F. C. 
This contention is difficult to accept. This 
Court has recently in Patel Laljibhai 
Somabhai v. The State of Gujarat ( (1971) 
2 SCC 376): (AIR 1971 SC 1935) after 
considering the conflict cf judicial opi- 
nion on this point, approved the view 


taken in Kushal Pal Singh case (AIR 
1931 All 443) (SB). According to -hat 
decision the words “to have heen com- 


mitted by a party to any proceeding in 
any court” in Section 195 (1) (c) mean 
that the offence should be alleged to rave 
been committed by the party to the pro- 
‘eeeding in his character as such party, 
that is, after having. become a partr to 
the proceeding. The appellants’ learned 
counsel tried to distingvish the decision 
of the Allahabad High Court in Kushal 
Pal Singh case (supra) by pointing out 
that in that case the offence of forgery 
was alleged to have been committed in 
1898, more than 25 years before it was 
produced or given in evidence in ceurt 
and it was for this reason that Sec- 
tion 195 (1) (c). Cr. P. C. was held ta be 
inapplicable. In our view, the duracion 
` of time between the date of forgery and 
the production or giving in evidence of 
the forged document in court is not. a 
. governing factor. The principle laid down 
in Somabhai’s case (supra) was not fornd- 
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ed.on any such consideration. Reference: 
to such delay was made in that decisiun 
in another context. After taking notice 
of the fact that Section 195 (1) (c) 
Cr. P. C. deprives a private -aggrieved 
party of the general right recognized by 
Section 190 Cr. P. C. of directly initiat- 
ing criminal proceedings this Court ob- 
served in the case: 

' “The offences about which the Court 
alone, to the exclusion of the aggrieved 
private parties, is clothed with the right 
to complain may, therefore, be appre- 

priately considered to be only those of- 
fences committed by a party to a pro- 
ceeding in that court, the commission of 
which has a reasonably close neaus with 
the proceedings in that court so that it 
can. without embarking upon a complete- 
ly independent and fresh inquiry, satis- 
factorily consider by reference principal- 
ly to its records the expediency of pro- 
secuting the delinquent party. Tt there- 
fore, appears to be more appropriate to 
adopt the strict construction of -confining 
the prohibition contained in Section 195 
(1) (c) only to those cases in which the 
offences specified therein were commit- 
ted by a party to the proceeding in the 
character as such party”. 


14. In the present case, the offence 
of abetrient of forgery. was complete 
when the forged sale deed dated 10-11-70, 
was fabricated and registered. But no 
offence under $. 193 I. P. C. falling mi 
in the scope of S. 195 (1) (b) of Cr. P. C.; 
could be stateG to have been committed, 
by Hemareddy alias Vemareddy as the 
forged sale deed was not at all put in 
evidence at any stage in the redemption 
suit filed by the complainant on 17-11-70.. 
Section 195 (1) (b) of the Code of Cri- 
minal Procedure reads: 

“195 (1) No Court shall take cogniz- 
ance 

(A) E AREE T 

. (b) (i) of any offence punishable under 
any of the following sections of the 


‘Indian Penal Code, namely, Sections 193 


to 196 (both inclusive), 199, 200, 205 to . 
211 (both inclusive) and 228. when such 
offence is alleged to have been commit- 
ted in, or in relation to, any proceeding 
in any Court, or 
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15. It could be seen that the section 
requires that the offence under S. 193 
L P. C. should be alleged to have been. 
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committed-in or in relation to, any pro- 
ceeding in any court. Since the forged 
sale deed was not produced in evidence 
in any stage of the redemption suit, Sec- 
tion 195 (1) (b) of the Code sf Criminal 
Procedure is not attracted. Therefore, the 
Magistrate, who committed the accused to 
the Sessions, could not have taken cogniz- 
ance of any offence under S. 193 I. P. C. 
so far as Hemareddy alias Vemareddy 
(A-1) is concerned. The complaint could 
have been taken on file only for an of- 
fence punishable under S. 467 read with 
S. 114 I. P. C. so far as that accused is 
concerned. It would follow that no com- 
plamt by the court for prosecuting 
Hemareddy alias Vemareddy for the of- 
fence under S. 467 read with S. 114 
I. P. C. is required, and he could be 
validly convicted for that offence on the 
complaint given by the private indivi- 
dual. We are, therefore, of the opinion 
that learned Judges of the High Court 
were not right in law in holding that the 
complaint in this case was totally not 
maintainable against Hemareddy alias 
Vemareddy in view of the provisions of 
5. 195 (1) (b) of the Code of Criminal 
Procedure, and in not only acquitting 
Hemareddy alias Vemareddy of the of- 
fence under S. 467 read with S. 114 
L P. C. but also in finding that he has 
committed an offence punishable wunder 
S. 193 I. P. C. We accordingly confirm 
the judgment of the High Court as re- 
gards modification of the sentence award- 
ed to Pyatal Bhimakka (A-2) and the ac- 
quittal of Hemareddy alias Vemareddy 
under S. 193 I. P. C. and dismiss the ap- 
peal to that extent but allow the appeal 
in part so far as Hemareddy alias Vema- 
reddy is concerned and find him guilty 
under S. 467 read with S. 114 LP. C. 
and convict him and sentence him to 
undergo R. I. for one year and also pay 
a fine of Rs. 500/- and in default to 
undergo R. I. for three months. 

Order accordingly. 
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Civil P. C. (5 of 1908), O. 39, Rr. 1, 2 
— Banking Regulation Act (1949), S. 6 
— Interim injunction — Banking — 
Irrevocable letter of credit — Courts 
should refrain from granting injunction 
restraining performance of contractual 
obligations arising out of a letter of 
credit or a Bank guarantee between one 
bank and another.— Grant of injunc- 
tion — Interference by Supreme Court - 
with such an interlocutory order. Ap- 
peal No, 382 of 1979 in Suit No. 1028 of 
1979, D/- 17-10-1979 (Bom), Reversed. 
(Constitution of India, Art. 136) (Con- 
tract Act (1872), Sec. 126). (Banking — 
Guarantee — Letter of Credit). 


A bank issuing or confirming a letter 
of credit is not concerned with the 
underlying contract between the buyer 
and seller. Duties of a bank under a 
letter of credit are created by the docu- 
ment itself, but in any case it has the 
power and is subject to the limitations 
which are given cr imposed by it, in the 
absence of the appropriate provisions in 
the letter of credit. In view of the 
banker’s obligation under an irrevocable 
letter of credit to pay, his buyer- 
customer cannot instruct him not to pay. 
The pening of a confirmed letter of. 
credit constitutes a bargain between the 
banker and the vendor of the goods 
whick imposes on the banker an absolute 
obligetion to pay. The same considera- 
tions apply to a bank guarantee. A 
letter of credit sometimes resembles and 
is analogous to a contract of guarantee. 
A bank which gives a performance 
guarantee must honour that guarantee 
aceording to its terms, (1958) 2 QB 127, 
Foll. Case law discussed. (Paras 38, 40, 41) 

The opening of a confirmed letter of 
eredit constitutes a bargain between the 
bankers and the seller of the goods 
which imposes on the banker an absolute 
obligation to pay. However the banker 
is not bound or entitled to honour the 
bills of exchange drawn by the seller 
unless they, and such accompanying docu- | 
ments as may be required thereunder. 
are in exact compliance with the terms 
of the credit. Such documents must be 
scrutinised with meticulous care, 

(Para 28) 


In the instant case, the plaintiff 
agreed to supply “Sizola Brand. Pure 
Mustard Oil” to the Bihar State Food 
and Civil Supplies Corporation which in 
turn opened a letter of credit in favour 
of the plaintiffs in a bank. The Railway 
Receipts and other documents evidenc- 


vy 


1981 


ing despatch of the goods by the plain- 
tiffs to the Corporation revealed the 
description of the goods as “Sizola Erand 
Pure Mustard Oil unrefined”. The issu- 
ing bank informed the negotiating vank 
that there were discrepancies in the de- 
scription of the goods and some claims 
were stale and agreed to make pay- 
ments only under reserve. The plaintiff 
agreed to this arrangement. On the in- 
structions from the State Corporation 
that the goods were not acceptabile to 
it the issuing bank recalled the pay- 
ments made under reserve along with 
stipulated interest. 


Held, in the circumstances that the 
plaintiff was not entitled to injunztion 
restraining the issuing bank from recall- 
ing the payments made under  resarve. 
The High Court could not grant injunc- 
tion on assumption that the issuing bank 
was wrong in imposing the conditicn of 
payment ‘under reserve’ as such as- 
sumption would amount to prejudging 
the issue. Though as a matter of rule 
the Supreme Court does not interfere 
with interlocutory orders under Art. 136, 
in view of the exceptional circumstanc2s 
of the instant case, it set aside the order 
of injunction granted by the High Court, 

(Paras 47, 49 and 51) 


The courts usually refrain from gzant- 
ing injunction to restrain the perfor- 
mance of the contractual obligations 
arising out of letter of credit or a bank 
guarantee between one bank and án- 
other. If such temporary injunctions 
were to be granted in a transactior.. b2- 
tween a banker and a banker, restrain- 
ing a bank from recalling the arrount 
due when payment is made under ra- 
serve to another bank or in terms oł the 
letter of guarantee or credit executed 
by it, the whole banking system ir the 
country would fail. It is only in excep- 
tional cases that the courts will inter- 
fere with the machinery of irrevozable 
obligations assumed by banks. Ther are 
the life-blood of internatzonal 
commerce. The machinery and 
commitments of banks are on a different 
level. They must be allowed te be 
honoured, free from interference by the 
courts. Otherwise, trust in internat-onal 
commerce could be irreparably damag- 
ed. (1977) 3 WLR 752, Foll. 

- (Paras 39, 41) 

No injunction could be granted under 
O. 39, Rr. 1 and 2.of the Code unless 
the plaintiffs establish that they had a 
prima facie case, meaning thereby that 
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there was a bona fide contention be- 
tween the parties or a serious question 
to be tried. (Paras 50, 51) 

A payment “under reserve” is under- 
Stood in banking - transactions to mean 
‘that the recipient of money may not 


‘deem it as his own but must be prepar- 


ed to return it on demand. The balance 
of convenience clearly lies in allowing 
the normal banking transactions to ga 
forward. Furthermore, the plaintiffs 
have failed to establish that they would 
be put to an irreparable loss unless an 
interim injunction was granted. Appeal 
No. 382 of 1979 in Suit No. 1028 of 1978, 
D/- 17-10-1979 (Bom), Reversed. 

(Para 51) 


Cases Referred : Chronological Paras 


(1977) 3 WLR 752 : (1977) 2 All ER 862 


R. D. Harbottle (Mercantile) Ltd. v. 
National West Minster Bank Ltd. 41 
(1977) 3 WLR 764, Edward Owen Engi- 
neering Ltd. v. Barclays Bank Inter- 
national Ltd. 41 
AIR 1970 SC 891 : (1969) 2 SCR 920 28 
(1966) 2 LI LR 495, Elian v. Matsas 41 
(1958) 2 QB 127: (1958) 2 WLR 100: 
(1958) 1 All ER 262, Hamzeh Malas 
_and Sons v. British Imex Industries 
Ltd. i Í i 28, 40 41 


(1951) 2 LI LR 367 : (1951) 2 TLR 1057 : 


102 LJ 410, Bank Melli Iran v 
Barclays Bank © 36 
(1943) 1 KB 37 : (1942) 2 All ER 694: 
112 LJKB 27, Rayner wv. Hambros 
Bank Ltd. 34 


(1927) 27 LI LR 49, Equitable Trust Co. 
of New York v. Dawson Partners Ltd. 
33, 35 

(1924) 239 N. Y. 234 ; 146 NE 347, Laudisi 
v. American Exchange National Bank 

l i 36 


_ (1922) 1 KB 318 : 91 KJKB 278 : 126 LT 


534, Urguhart, Lindsay and Co, Ltd. v. 
Eastern Bank Ltd. 28 
(1922) 10 LI L Rep 529 (CA), Stein v. 
Hambro’s. Bank of Northern Commerce 
29 

(1922) 13 LI LR 21, English Scottish and 
Australian Bank Ltd. v. Bank of South 


Africa’ ° 32B. 35 
(1921) 9 LI ER 433, Stein v. Hambro’s 
Bank of Northern Commerce 29 


(1921) 196 Appl Div 504 : 188 NYS 16%, 
Lamborn v. Lake Shore Banking Co. 

: : 36 

Mr. F. S, Nariman Sr, Advocate Mr. 
P. H. Parekh, K. R. Modi, R.A. Kapadia, 
Raian Karniawala and M. H. Shah, Ad- 
vocates, for Appellant: Mr. K. K. Venu- 
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‘gopal Sr. Advocate, M/s. Vinay Bhasin, 
Rakesh Sahani and Vineet Kumar Ad- 
vocates and M/s. G. E. Vahanvati and. 
S5. J. Thacker Advocates, (for No. 1); Mr. 
Soli. J. Sorabjee Sr. Advocate, E. J. 
Balsara, S. Ganesh, Sri Narain and P. H. 
Amin (for No. 2) and Mr. Lal Narain 
Sinha Attorney General of India, Mr. 
Ram Balak Mahto Sr. Advocate and 
B. P. Singh Advocate (for No. 3), for 
Respondents. 


SEN. J.:— This appeal by special leave 
is from an order of the Bombay High 
Court dated August 24, 1979, granting a 
temporary injunction restraining the ap- 
pellant, the United Commercial Bank 
By this order the appellant has been re- 
strained from making a recall of a sum 
of Rs. 85,84,456/- paid by it under re- 
serve against the relative bills of ex- 
change drawn against the letter of cre- 
dit issued by it, from the respondent 
No. 1, the Bank of India. and in terms 
of the letter of guarantee or indemnity 
executed by that Bank, in a suit based 
on a banker’s letter of credit. 


2. The facts are somewhat compli- 
cated, but it is necessary to disentangle 
the facts to bring out the point of law 
involved. 


3. The respondent No. 2, Messrs 
Godrej Soaps Limited,. hereinafter refer- 
red to as ‘the plaintiffs’, by a contract 
dated February 2,-1978, agreed to sup- 
ply to the respondent No. 3, the Bihar 
State Food and Civil Supplies Corpora- 
tion Limited, hereinafter referred to as 
‘the Bihar Corporation’ one thousend 
metric tonnes of ‘Sizola Brand Pure 
Mustard Oil’ the total value of which 
was approximately Rs. 86 lacs, packed 
in brand new leakproof 62,040. tins of 
net 16 kg. each at the rate of Rs. 137/- 
per tin. The contract provided inter 
alia that the Bihar Corporation were to 
open a letter of credit with the appel- 
lant, the United Commercial Bank, for 
the said amount. which the Bihar or 
poration duly did. 


4. The letter of credit issued by the 
appellant was in the following terms: 


United Commercial Bank 

Nariman Point Branch . 
United Commercial Bank 
Frazer Road, Patna’ Branch, 13th 
June, 1978. 

Office: 

Malbourne Road, 

Calcutta-1, 
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To : 
M/s. Godrej Soaps Ltd.. 
Eastern Express Highway, 


Vikhrcli, Bombay 400 079, 
Dear Sir, 
LETTER OF CREDIT NO. 1/78. 
At che request of Bihar State Food 
and Civil Supplies Corpn. Ltd., Patna, 


we hereby establish our Confirmed irre- 
vocakl= Letter cf Credit in favour of 
your goodself ór account of Messrs 
Bihar State Food and Civil Supplies 
Corpr:, Ltd., East Borning Road, Patna. 
for any sum or sums not exceeding in 
all Rs 86,00,000/-, {say Rupees eighty. 
Six lakhs only) cutstanding at any one 
time evailable by your drafts at sight 
drawn on Messrs Biher State Food & 
Civil Supplies Corpn. Ltd. without re- 
course to drawers for full invoice value 
of merchandise to be described in the 
invoice as: 62040 tins of Sizola Brand 
Pure Mustard Oil packed in brand new: 
leak proof tins of net 16 kgs. each @ 
Rs. 13°/- (Rupees one hundred thirty 
seven only) per tin. Despatched from 
Bombay accompanied by the following 
documents: 

(i) Signed detailed invoices in dupli- 
cate. 
` (ii) Railway Receipts consigned to or 
endorsed in favour of United Commer- 
cial Bank marked ‘Freight/To Pay’ evi- 
dencing despatch by Railway of the 
merchendise as stated above. 

Signed Delivery order on your go- 
United Commercial 
Bank covering the delivery of the above- 
mentioned merchandise. 

(iii) Insurance Policies or Certificate 
coverirg usual transit risks and rail 
issued in duplicate and endorsed in 
blanks by Transit Insurance at the cost 
of opsners not exceeding one per cent 
of value of goods to ke effected by be- 
neficiary and to ke included in the in- 
voice. a 

Railway Receipt/Delivery Order must 
be datəd not later than 13-7-1987. 

Bills of Exchange must be dated and 
negotiated not later than 20- 7-1978. 
sd. Aczountant 

sd. Manager. 

5. ‘The schedule annexed specified the 
variocs destinations to which the goods 
were to be despatched. . 

6. Between June 22, 1978 . and June 


. 26,.1¢78, the plaintiff from time to time 


despatched’ an’ aggregate -of 24,400- tins 
of their. mustard -oil bj’ invoices . bearing. 


19st .- 


Nos. 4501 to 4520 of the aggregate value 
of Rs. 36,52,960/- to various destinations 
mentioned in the’ schedule annexed to 
the letter of credit. Between June 17, 
to July 1, 1978 tħe plaintiffs further de- 
spatched an aggregate of 23,080 tins of 
the said goods covered by invoices 
Nos. 4521 to 4539 of the aggregate value 
of Rs. 34,70,312/-. On July 7 and 8, 1978 
the plaintiffs also despatched an aggre- 
gate of 10,560 tins covered by invoices 
Nos. .4540 to 4547 of. the aggregate value 
of Rs. 14,61,184/-, 

7. The plaintiffs presented the docu- 
ments for payment of Rs. 85,84,456/- in 


two lots. There were twenty sets of 
documents in the first ‘lot, the total 
value of which was Rs. 36,52,960/-, the 


second lot in 27 sets of the total value 
of Rs. 49,31,496/-. The first lot con- 
`- sisted of four sets of tke value of Ru- 
pees 7.30 lacs. seven sets of Rs, 12.78 
lacs, five sets of Rs. 9.13 lacs and four 
sets worth Rs. 7.30 lacs; the second of 27 
sets, consisting of 19 sets of Rs. 34.17 
lacs and 8 sets of Rs. 14.16 lacs, It is 
these two lots of documents which are 
the subject matter of the suit. , 

8 When the documents were pre- 
sented by the plaintiffs for payment of 
Rs. 36,52,960/- against the first lot, of 
20 sets, and Rs. 49,31,496/- against the 
second lot in 27 sets, the appellant, Uni- 
ted Commercial Bank refused. to make 


payment ‘except under reserve’ on the 
pround of ‘discrepancies.’ The main 
discrepancy was that the goods were 


described in the railway receipts as 
“Sizola Brand Pure Mustard Oil ‘Un- 


refined’,’ The plaintiffs accordingly in- 
structed their bankers. the Bank of 
India, to accept payment of Ru- 


pees 36,52,960/- against the first lot of 
documents ‘under reserve.’ The ap- 
pellant accordingly made an aggregate 
payment of Rs. 36,52,960/- to the Bank 
of India, that is, 
bank, by three cheques of Rs. 7,30,502/-, 
Rs. 12,78,636/- and Rs, 16,43,832/-. It 
is significant to note that the Bank of 
India in their turn credited the account 
of the. plaintiffs, who were their con- 
stituents, also ‘under reserve’. with a 
specific notation that ‘it was paid under 
reserve on account of discrepancies.’. 


9. As regards the second lot 
‘prising of 27 sets of documents, 19 sets 
were presented by the plaintiffs on July 
3; 1978, with sight drafts of Rs. 1,82,648/- 
each along with. bills of exchange to- 
gether with the relevant- documents. 
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On July 5, 1978, the -appellant address- 
ed a letter to the plaintiffs -refusing, to 
make any payment under the letter of 
credit due: to ‘discrepancies? as well as 
some of the railway . receipts being 
‘stale.’ It was clearly stated by the ap- 


pellant “we are unable to negotiate the 


documents and are returning the same 
to you. However, if you so desire, we 
shall send the documents on collection 
basis and shall remit the amount to 
you on’ receipt of proceeds.” Admit- 
tedly, the discrepancies remained till 
July 12, 1978, as the description of 
goods in the railway receipts still re~- 
mained “Sizola Brand Pure Mustard Oil 
‘Unrefined’” till the plaintiffs made a 
request to the Central Railways for the 
deletion of the word ‘Unrefired.’ 


10. On July 12, 1978, the appellant 
addressed a letter to the Bank of India 
making a demand. for the refund- of the 


amount of Rs. 36,52,960/- paid under 
reserve in respect of the first lot of 
documents stating “In this connection 


we wish to state that we are now ad- 
vised by our Patna Office that the bills 
are not acceptable to the Corporation 
due to discrepancies. We shall, there- 
fore, thank you if you kindly remit the 
amount with interest at 5 per cent from 
the date of payment to you by us to 
the date of payment by you to us.” On 
the same day, the appellant addressed a 
letter to the plaintiffs in regard to the 
second lot of 27 documents that the 
documents were not acceptable due to 
discrepancies and, therefore, no pay- 
ment could be made against them under 
the letter. of credit. On the next day. 
i. e., July 13, 1978, the plaintiffs ad- 
dressed a letter to the appellant in re- 
spect of the first lot of 20 documents 
‘negotiated and paid by you under re- 
serve’, stating that the ward ‘Unrefined’ 
in the railway receipts should not have 
been treated as a discrepency, forward- 


‘ing copies of telegrams sent by the Cen-. 


tral Railway to the various destinations 
deleting the word ‘unrefined’. with a 
request that the appellant may, as re-- 
of the second 
lot, ‘negotiate the documents and pay 
for the same forhwith.. On the same 


ae, day, the plaintiffs also addressed a letter — 


to the Bihar Corporation stating that 
the word ‘Unrefined’ had no relation to` 


‘inserted . for the 
purpose of paying a lower freight, . -and p 


further that -the railway authorities had ~ 
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agreed to amend the railway receipts by 
deleting the word ‘Unrefined.’ 

ll. On July 13, 1978 the plaintiffs 
addressed the following letter to their 
bankers, the Bank of India: 

July 13, 1978. 
Bank of India, ` 
Foreign Exchange Dept., 
Mahatma Gandhi Road, 
Bombay 400 023. 

Attn: MR. SIRUR 
Dear Sirs. 

19 documents for Rs. 1,92,648/- each 
drawn under L/C No. 1/78 dated 13-6- 
1978 of United Commercial Bank Patna 
Office. 

We are enclosing 19 documents as re- 
ferred to above and request you to for- 
ward the same to the United Commer- 
cial Bank, Nariman Point, Bombay for 
negotiations of payment. We: request 
you to collect these funds forthwith and 
credit our Cash-Credit Account No, I 
with you. 

We have complied with ‘all 
and conditions of the Letter of Credit 
and feel that United Commercial Bank 
would make the payment to you with- 
out reserve. You may accept the pay- 
ment under reserve if insisted upan by 
them. 


Asst. Financial Controller 

The Bank of India accordingly wrote a 
letter to. the appellant stating 
“we would accept payment under 
reserve”, On July 14, 1978 the 
appellant addressed a letter to the 
Bank of India returning the 27 docu- 
ments relating to the second lot signify- 
ing their inability to negotiate the docu- 
ments due to discrepancies in the des- 
cription of goods in the railway receipts, 
stating that mere deletion of the word 
“Unrefined’ could not make the raiiway 
receipts clean, and furthermore, be- 
cause some of the railway receipts were 
‘stale.’ It also intimated the plaintiffs 
by their letter of even date that they 
could not lift the ‘reserve’ without ob- 
taining prior permission of their consti- 
tuents, i.e. the Bihar Corporation. 
12, The plaintiff, being apprehensive 
that their bankers, the Bank of India, 
would be bound to refund Rs. 36.52 laes 
pursuant to the notice of demand serv- 
ed by the appellant inasmuch as the 
payment was made under reserve. kept 
a plaint ready on July 17, 1978, for 
grant of a perpetual injunction against 
the appellant, and on the same day ad- 
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dressed a letter to the appellant asking 
for payment of Rs. 49,31,496/- against 
the second lot of document, enclosing a 
letter of guarantee or indemnity execu- 
ted by their bankers, which reads: 
Date July 17, 1978, 

Un:ted Commercial Bank, 
Nariman Point, 
Bombay 400021. 

Attn; Mr. P. K. Sharma 
Dear Sirs, 

Letters of Credit No. 1/78 of your 
Patna Office dated 13-6-78 — Two sets, 
eacn containing 19 & 8 negotiable docu- 
menis. 

We are in receipts of your letters 
bearing No. Fex/Exp/78 dated 12-7-78 
and 14-7-78 on the above subject. 

We refer to our submission of 19 docu- 
ments through our bankers, Bank of 
India and 8 documents submitted direc- 
tly by us to you for negotiation and 
payment. We learnt from you that you 
have returned the set of 19 documents 
to Bank of India pointing out certain 
discrepancies in the documents to them. 
The set of 8 dccuments has been re- 
turned to us by you stating certain dis- 
erepancies under cover of your letter 
Fex/Sxp/GSR/78 dated 12-7-78. 

One of the discrepancies pointed out by 
you in both the sets of documents (19 & 
8) is regarding the appearance of the 
word ‘unrefined’ in the railway receipts 
as the same word does not appear in 
the Letter of Credit along with the 
words “Sizola Brand Pure Mustard Oil.” 
Out of abundant precaution, we 
ther. obtained and gave you copies of 
telegrams issued by the Central Railway 
to the Station Masters of the various 
destination stations, to which the goods 
were booked, to the effect that the word 
“unrefined” is superfluous and, there- 
fore. deleted. You have taken the stand 
that by this action of the Central Rail- 
way also the dcecuments still does not 
continue to be in accordance with the 
letter of credit. 

Out of abundant precaution, we are now 


submitting herewith ‘the railway re- 
ceipis returned by you wherein the 
word “unrefined’’ has. been physically 


deleted by the railway authorities. 

We are also enclosing a letter of under- 
taking which is letter of undertaking 
issuec by our bankers, the Bank of 
India, in your name indemnifying you 
against demurrage, wharfage and such 
other charges which you may have to 
pay at various destinations, where the 


ey 


k? 
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goods have been consigned. ' This actien 
of ours is without prejudice to any of 
our rights and contentions. 

We now request you to pay ba these 
documents forthwith. 


13. The Bank of India executed a 
letter of indemnity or guarantee to the 
effect; 

Bank of India 
70/80, M. G. Roed, 
. Bombay — 400 023. 
13th July, 1978. 
‘United Commercial Bank 
Mafatlal Centre, 
Nariman Point Branch, 
Bombay. 


Dear Sirs, 


In consideration: of your having- nego- 
tiated Documentary Bills of Excharge 


^ drawn by Godrej Soaps Ltd., drawn on 


Bihar -State Food & Civil Supplies 
Corpn. dated (various dates) under the 
commercial letter of credit No. L/C 1'78 
dt. 13-6-78 issued by United Commoer- 
cial Bank. Frazer Road Branch for ac- 
count of Bihar State Food and  Crvil 
Supplies Corpn., we hereby ‘unconeli- 
tionally’ agree to hold you harmləss 
and indemnified, for all consequences of 
non-acceptance and/or non/payment of 
this/these bill (s) of exchange by réason 
of the following discrepancies claims by 
you: oo 


eee vss oso 


“for due 


We “have made. ‘arrangements 
payment of this/these bill (s). 
We further unconditionally agree that 
in the event of the hills being dis- 
honoured. on due presentation on ac- 
count of the above discrepancies cla.m- 
ed by you to reimburse and on demand 
the equivalent of the above mentioned 
bill (s) together with al other x- 
penses, demurrage and all such other 
charges incurred by yeu in connection 
with dishonoured bill (s). 


Notwithstanding anything contained 


hereinbefore. our liability under this 
bond is restricted to Rs. 86,00,030/- 
(Rupees Highty Six lacs only) apart 


from charges enumerated above and it 


- will remain in force till 17-8-1978. Jn- 


less a claim under the guarantee is 
made against us in writing and recaiv- 
ed by us before that date all your 
rights under the said guarantee shal] be 
forfeited and we shall be relieved and 
discharged from all liability thereunder. 
- for BANK OF INDIA 
Sd. P. Accountan: Sd. P. Manager 
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significant to note that it. was re- 
presented by the Bank of India acting 
on behalf of the plaintiffs. “We have 
made arrangements for the payment of 
these bills’,. meaning thereby that the 
Bihar Corporation had agreed to retire 
the bills of exchange. 

14. On July 19, 1978 the representa- 
tive of the plaintiffs, Messrs Godrej 
Soaps Ltd., met the representatives of 
the appellant, the United Commercial 
Bank. at Bombay. It was pointed out to 
him that the first set of 20 documents 
had not been accepted by the Bihar 
Corporation due to discrepancies and 
that the appellant had, therefore, by 
their letter dated July 12, 1978 made a 
demand for refund of Rs. 36,52,960/-. 
As regards the second lot of 27 docu- 
ments towards which the balance” 
amount of Rs. 49,31,496 was payable to 
the Bank of India, in terms of the 
letter of indemnity or guarantee ex- 
ecuted by it, he was informed that the 
instructions were awaited from the head 
office and was asked to come in the 
evening’ on the same day. The plain- 
tiffs on the same day, i. e.. on July 19, 
1978, brought the suit in the Original 
Side of the Bombay High Court along 
with an application for the grant of a 
temporary injunction to restrain the ap- 
pellant from recalling the amount of 
Rs. 36,52,960/- but the learned single 
Judge, Bharucha, J., declined to grant 
an ex parte ad interim injunction, 
while allowing liberty to the plaintiffs 
to take out notice of motion returnable 
on August 4, 1978 but it appears that no 
such notice was ever taken out. 


It is 


15. When the appellant came to 
know of the suit, the plaintiffs re- 
presentative made an endorsement at 


the foot of the letter’ dated July 17, 
1978: 

As per Mr. Sharma’s talk with 
Mr. K. "R Gokulam, we hereby under- 
take not to proceed with this suit. 

Sd. R. V. Shekar 
19-7-1978 
On the faith of the. undertaking the ap- 
pellant made- payment of Rs. 49,31,496/- 
to the Bank of India in terms of the 
letter of indemnity. 


16. There is controversy beyn the 
parties as to what transpired before the 
payment of Rs. 49,31,496/- and as te 
the, meaning of the aforesaid endorse- 
ment. We refrain from making any ob- 
servations as they -would tend to pre- 
judice the rights.of the parties. But one 


1432 S, C., 


_ thing is clear that R. V. Shekar, Assis- 
tant Financial Controller, Godrej Soaps 
was acting on behalf of the plaintiffs, 


and the word ‘we’ meant ‘Messrs. God-. 


rej Soaps Limited’, Further, that the 
payment was secured by making 
endorsement. 

-1%. The Bank of India 
two letters dated July 20, 1978 to the 
plaintiffs, that their account had been 
credited with Rs. 34,70,312/- and Rupees 
14,61,184, i. e., Rs. 49,31,496/- represent- 
ing the value of the second . lot of 27 
documents, ‘under reserve’. 

18. From the narration of these facts, 
prima facie it appears that the payment 
of Rs. 36,52,960/- against the first lot of 
20 documents made by the appellant to 
the Bank of India, was a payment mace 
‘under reserve’ and that of Rupees 
49,31,496/- was also made ‘under re- 
Serve’ as well as against the letter of 
guarantee of indemnity executed bv it. 


19. On August .2, 1978 the appellant 
served a letter of demand on the Bank 
of India, for refund of Rs. 85,84,456/~ 
together with interest thereon at 15% 
per annum from the date of paymert 
by it to the date of refund, stating thet 
the bills of exchange had not been- rē- 
tired by the Bihar Corporation, that is 
the buyers, due to discrepancies. The 
letter reads: : 
Fex/exp/1110/78 
Bank of India 
70/30 M. G.. Road, 
Bombay 400023. 

Attn: Mr. Pudval, Manager (Advance) 
Dear Sirs, 


Re: Your Guarantee Re. C/72/948, 
dated 18th July, 1978 in our favour- for 
Rs. 86,00,000/-. Document drawn by 
M/s. Godrej Soaps Ltd., under our 
Fraser Road, Patna Branch L/C 1/76, 
dated 13-6-1978 — negotiated by wus 
under reserve. , - 

Please refer to our letter. No. 646/7E, 
dated Ist August, 1978. 

In this’ connection we are now advis- 
ed by our Patna Office that the bills 
have not been accepted. by the 
' drawees, Bihar State Food: & Civil Sup- 
plies. Cofporation Limited due to the 
discrepancies. Our Patna Office is, there- 
fore, arranging to return the documents 
to us which we ‘hereby undertake to 
forward to you when received. ` 
. In terms of your. Guarantee No. 8/72! 
943, dated 18th.) July. 1978 for Rupees 
$6,00,000/- and :in terms of. our letters 


2nd August, 1978 


. United Commercial Bank vy. Bank of India 


the. 


addressed 


‘with power. to 


A.L R. 
dated 24-6-1978, 27-6-1978 and 28-6- 
1978 -and two, letters of 19- 7-1978, 


undar cover of which we had made pay- 
mert of the bills to ‘you, we hereby 
call upon you to refund: to us the. 
amount of bills’ viz. Rs. | 85,84,456/- 
(Ru>2es Eighty five lacs eighty four 
thousand four hundred and fifty _ six) 
together with irterest from the date of 
payment by us to you to the date of re- 
fund by you to us © 15% per annum. 
In the meantime, please note that the 
documents are held by us at your sole 
risk and responsibility, You may, if you 
so cesire protest the merchandise in- 
cluding keeping the insurance cover 
note valid. : 


Please ‘treat this as MOST URGENT. 
Sd. Manager 

20. The 47 Notary’s Protest Certi- 
ficates show that when the bills of ex- 
change were re-presented for payment 
to the Bihar Corporation, on August 2, 
1978 the drawees. dishonoured the bills 
of exchange on August 3, 1978 for the 
reason that (1) the railway receipts ac- 
companying the bills were ‘stale’, 
(2) the goods had not been supplied as 
per the terms of agreement, and (3) the 
chemical analysis showed that the oil 
required refinement -before being fit 
for human use. ; i 

21. The Bank of India accordingly 
addressed a letter to the plaintiffs on 
the next day i. e, August 4, 1978 giving 
intimation that the appellant by its 
letter dated August 2, 1978 had made a 
demend for refund of the amount of 
Rs. 85,84,456/- paid under reserve and 
in terms of its letter of guarantee or 
indemnity,- seeking their ‘instructions’ in 
the matter. On August 6, 1978 which 
was a Sunday, the plaintifis moved the 
learned single Judge, at his residence, 
along. with an affidavit of their Sales 
Manager stating that’ unless an injunc- 
tion was granted the Bank of India, ac- 
cording to the banking practice, would 
make payment o? Rs. 85,84,456/- to the 
appellant, on the commencement of the 
banking hours on August 7, 1978. The 
learned single cudge granted an ex 
parte ad interim ` injunction restraining 
the eppellant from recalling or receiv- 
ing the amount due from: the Bank of 
India . 

: 22. On December 17, 1978, the learn- 
ed single “Judge -appointed the Court 
receiver to be the ad. interim receiver 
seli, the goods in quese, . 


Pa bility of the said goods. 


x 


1981 - 


tion either’ in one lot or separate lcts, 

-on ‘as is where is basis, without any 
obligation or liability to purchasers 
thereof as to quality, quantity: or edi- 
On March 27. 
1979 the Court receiver accepted “he 
offer of the plaintiffs to buy the goeds 
` for Rs. 18,53,000/- and the sale was 
confirmed by the High Court on April 
4, 1979. 


23. The learned single Judge by his 
order dated August 24, 1979 made <he 


temporary injunction absolute till he 
disposal of the suit on the view that 
the appellant was not entitled under 
_the terms of the letter of credit, to 
unilaterally impose the condition of 
payment ‘under reserve’ or refuse to 


pay against the documents tendered by 
the plaintiffs merely because of the al- 

- Jeged discrepancies, nor was it open to 
it to reject the documents as stale, for 
in his view, there were indeed no stale 
documents. Upon thes2 grounds, he 
held that the volaintiffs had a prima 
facie case. He, -however, added a rider 
that (1) the Bank of India was left free 
to decide whether or nct the conditions 
for payment under -the letter of in- 
demnity had been satisfied so as to 
justify the making of payment there- 
under to the appellant, and (2) the ap- 
pellant was not restrained from making 
a claim upon the Bank of India or 
from receiving from it the amount pay- 
able in terms of the letter of indemrity 
nor was the Bank of india restrained 
from making payment thereunder. 


' 24. The appellant being aggrieved by 
the order of the learned single Jucge, 
dated August 24, 1979 preferred an ap- 
peal but a Division Bench of the High 
Court summarily dismissed the appeal 
on October 17, 1979. 


25. The result of al this has b2en 
that the plaintiffs have not only receiv- 
ed Rs. 85,84,456/- towards the price of 
1000 metric tonnes of ‘Sizola Brand 
Pure Mustard Oil’, but also have the 
mustard oil in. aneso on payment of 
Rs. 18,53,000/-. 


26. The repercussions arising from 
the learned single Judge’s order dated 
August 24, 1979 care reflected in the 
correspondence that ensued between the 
parties. There is no need to refer to all 
the letters except a few. The plaintiffs 
by their solicitor’s letter dated August 
29, 1979, drew the attention of the 
Bank of India to the learned sirgle 
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Judge’s order granting injunction, and 
‘instructed’ it not to- pay. It reads: 
The said interim order makes jt 


absolutely clear that our clients will 
in no way be liable and responsible to 
return the: amounts received under 
reserve and therefore our clients are in 
no way liable to pay. any sum to UCO 


Bank and therefore you are also not 
liable at present. to pay any sum to 
UCO Bank under the said letter of 


indemnity. In the circumstances, it 
will not only be improper but illegal 
for you to make any payment to UCO 
Bank. 


In the circumstances, 
instructed by our clients to request 
you which we herebv do, not to make 
any payment to UCO Bank. In spite of 
what is stated herein, if any payment 
is made by you to UCO Benk, the same 
will not be binding on our clients and 
you will not be entitled co debit such 
amount to our clients currént account 
with you and our clients will refuse 
to reimburse vou any sum so wrong- 
fully paid by you. Please note that if 


we have been 


any payment is made by you, it will 
be entirely at your risk and peril. 
The appellant by its letter dated 


August 31, 1979 addressd to the Bank 
of India made a demand for payment 
of Rs. 85,84,456/- in terms of the letter 
of. guarantee or indemnity. But this 
was of no avail since tae Bank of 
India as instructed by ‘the plaintiffs. 
sent a letter dated October 16, 1979 to 
the appellant, by which it referred to 
the order passed by the kearned single 
Judge, and refused to make any pay- 
ment, stating: 


In its order dated 24th August, 1979 
the Court has stated that there is no 
provision regarding staleness of the 
Railway Receipts in the lecter of Credit 
and it is not open to Bihar Food Cor- 
poration to recall the peyments made 
on that ground. Further, it is stated in 
the said order that the protests made 
upon dishonour of the bills by these 
second defendants show tkat no discre- 
pancy.was made a ground of dishonour. 
Having regard to the observations in 
the order of the Court, -t cannot be 
said that the Bills. were dishonoured on 


_the presentation on accourt of the dis- 


erepancies. Further, the bills do not ap- 
pear to have been duly presented. 


We understand that you have not ap- 
pealed against this’ ordez., In view of 
said 


the aforesaid observations in the 


- notice of 
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order dated 24th August, 1979 the 
terms of the indemnity cannot be sad 
to have been complied with so as to 
enable us to make payment to you. 

The Bank of India went on to say that 
in the circumstances set out above, it 
had been advised that it was not pro- 
per for it to make any payment under 
the letter of guarantee to the appellant 
unless it was established in proper pro- 
ceedings that the terms of the mandate 
had been complied with so as ta en- 
title it to receive payment and to en- 
able the Bank of India to make pay- 
ment to it. This was contrary to its 


earlier stand taken in the affidavit fil-. 


ed in June, 1979, in opposition to the 
motion, by which it denied 
that ‘it was trying to wriggle out of its 
obligations’ under the letter of 
guarantee or indemnity and by which 
it said that it ‘submits to the order of 
the Court’. 


27, The main point in controversy 


is: Whether the Court should in a 
transaction between a banker. and a 
banker grant an injunction, at the 


beneficiary of an 
credit, restraining 


instance of the 
irrevocable letter of 
the issuing bank from recalling the 
amount paid under reserve from the 
negotiating bank, acting on behalf of 
the beneficiary against a document of 
guarantee/indemnity at the instance of 
the beneficiary ? Another question also 
arises as to whether the Court should 
not in a matter like this, depart from 
its normal practice, and refuse to inter- 
fere with an interlocutory order under 
Article 136 of the Constitution. 


28. The nature of the 
obligations flowing. from a banker's 
letter of irrevocable credit and more 
particularly, the rights of the seller as 
the accredited party or beneficiary of 
the credit, against the issuing and 
drawee bank was dealt with by this 
Court in Tarapore & Co. Madras ~v. 
Tractors Export. Moscow, 1969 2 SCR 
920 : (AIR 1970 SC 891). It was held 
that the opening of a confirmed letter 
of credit constitutes a bargain between 
the banker and the seller of the goods 
which imposes on the banker an 
absolute obligation to pay.. It was, 
however, . pointed out relying on a 
passage m ‘Chalmers’ Bills of Ex- 
change” that it can hardly be over- 
emphasised that ‘the banker is not 
bound or entitled to honour the bills 
of exchange drawn by the seller umn- 


contractual 
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less they, and such accompanying docu- 
ments as may be required thereunder, 
are in exact compliance with the terms 
of the credit’. Such documents must be 
scrutinised with meticulous care. if . 
the seller has complied with the terms 
of the letter of | credit, however, there 
is an absolute obligation upon the 
banker to pay irrespective of any dis- 
putes there may be between the buyer 
and the seller as to whether the goods 
are up to contract or not. The Court 
relied upon the two decisions in 
Hamzeh Malas & Sons v. British Imex 
Industries Ltd, (1958) 2 QB 127 and 
Urguhart Lindsay & Co. Ltd. v. Eastern 
Bank Ltd, (1922) 1 KB 318 and 
observed at p. 930 of the Report, that 
the refusal of the bank to honour the 
bills of exchange drawn by the seller 
on presentation of the proper docu- 
ments constituted a repudiation of the 
contract as a whole, and the sellers 
were entitled to damages arising from 
such a breach. 


29. In Stein v. Hambros Bank of 
Northern Commerce, (1921) 9 LI LR 433 
rey. (1922) 10 LI L Rep 529 (CA), a 
contract for the sale of hides by an 
English seller to a buyer from Venice, 
to be shipped fram India, was financed 
by an irrevocable letter of credit. The 
buyer, contending that a condition had 
not been met, instructed the bank to 
canc2] the credit and to refuse ac- 
ceptance, which was accordingly done. 
In an action by the seller against the 
issuing bank it was held that there had 
been a breach of the letter of credit 
contract and that the seller could re- 
cover the amount of the bill of ex- 
change for which acceptance was re- 
fused. The case was concerned chiefly 
with the question of the measure of 
damages. The right of the seller to 
maintain the action, if the conditions 
had been met, seems to have been as- 
sumed without discussion. The theory 
underlying this result is that the issu- 
ing bank is not concerned with the 
sales contract at all. Rowlatt, J. said: 


The obligation of the bank is abso- 
lute, and is meant to be absolute, that - 
when the documents are presented they 
have to accept the bill. That-is the 
commercial meaning of it. 

The fulfilment of the terms of the sales 
contract is a matter for the seller and 
the buyer alone. a 

30. In Urguhart, Lindsay & Co. Ltd. 

v. Eestern Bank Ltd, (supra) Rowlatt, J. 
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held that the position of the banker 
under an irrevocable credit is in law 
the same as that of a person who has 
contracted to buy a shipping document 
representing the goods shipped, or to 
be shipped. under the contract between 
the beneficiary and the person at whose 
instance the credit has been issued. The 
credit in this case was opened in pur- 
suance of a contract between Urguhart, 
Linsday & Co. and Benjamin Jute 
Mills, by which the fcrmer were to 
manufacture certain machinery and 
deliver it f£. o. b. Glasgow, for ship- 
ment to Calcutta. Two instalments of 
the machinery were manufactured and 
shipped and duly paid for by the bank. 
A third instalment was also manufac- 
tured and shipped, but the bank in 
this case refused to take up the shipping 
documents and honour the draft on 
the ground that items for extra cost 
of labour were included in the invoice 
price of the goods and that the bank 
had been instructed by Benjamin Jute 
Mills torefuse paymentin those circum- 
stances. Rowlatt, J. held that in such 
a case, the banker must accept and pay 
for the documents irrespective of any 
defence which there may be to a 
claim under the contract of sale and 
that such defence is solely a matter to 
be fought out between the buyer and 
the seller. 


31. In Gutteridge & Megrah’s Law 
Commercial Credits, Sixth 
Edn. p. 21; the nature of the obligation 
created by a banker’s commercial 
credit is succinctly stated. A seller 
of goods relying on such an instru- 
ment believes that he has ‘the direct 
obligation of the issuing bank running 
in his. favour, enforzeable by him 
against that bank, that it will pay his 
drafts if drawn in compliance with the 
terms of the letter of credit’, Banks 
are not concerned with the sales con- 
tract or the goods; if it were otherwise 
credit business would be impossible. 


32. Bankers commercial credits are 
almosti without exception everywhere 
made subject to the code entitled the 
‘Uniform Customs anc Practices for 
Documentary Credits’, by which the 
General Provisions and Definitions and 
the Articles following are to “apply to 
all documentary credit and binding 
upon all parties thereto unless express- 
ly agreed”, A Banker issuing or con- 
firming an irrevocable credit usually 
undertakes to honour drafts negotiated 
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or to reimburse in respect of drafts 
paid, by the paying or negotiating 
intermediate banker and the credit is 
thus in the hands of the beneficiary 
binding against the banker. The credit 
contract is independent of the sales 
contract on which it is based, unless 
the sales contract is in some measure 
incorporated. Unless documents tender- 
ed under a credit are in accordance 
with those for wnich the credit calls 
and which are embodied in the terms 
of the paying or negotiating bank, the 
beneficiary cannot claim against the 
paying bank and it is the paying bank’s 
du'y to refuse payment. 
32-A. General provision 
Uniform Customs states that: 
(c) Credits, by their nature are sepa- 
rate transactions from the sales or 


(c) of the 


other contracts on which they may be 
based and banks are in no way con- 
cerned with or bound hy such con- 


tracts. 


and Article 8 emphasises this in pro- 
viding that: 
(a) In documentary credit operations 


all parties concernea deal in documents 
and not in goods. 

32-B. The authorities are uniform to 
the effect that a letter of credit con- 
stitutes the sole contract with the 
banker, and the bank issuing the letter 
of credit has no concern with any ques- 
tion that may arise between the seller 
and the purchaser of the goods, for 
the purchase price of which the letter 
of credit was issued. There is also no 
lack of judicial . authority which lay 
down the necessity of strict compliance 
both by the seller with the. letter of 
credit and by the banker with his 
customer’s instructions. In English, 
Scottish and Australian Bank Ltd. v. 
Bank of South Africa, (1922) 13 Li LR 
21 at p. 24, Bailhache, J. said: 


It is elementary to say that a person 
who ships in reliance on a letter of 
credit must do so in exact compliance 
with its terms. It is also elementary to 
say that a bank is not bound or indeed 
entitled to honour drafts presented to 
it under a letter of credit unless those 
drafts with the accompanying docu- 
ments are in strict aecard with the 
credit as opened. 


33. As Lord Sumner said in Equit- 
able Trust Co. of New York v. Dawson 
Partners Ltd., (1927) 27 Ll LR 49, ap- 
proving the dictum of Bailhache, J.: 
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It is both common ground and com- 
monsense that in such a transaction 
the. accepting bank can only claim 
indemnity if the conditions on which 
it is authorised to accept are in the 
matter of the accompanying documents 
strictly observed. There is no room for 
documents which are almost the same 
or which will do just as well. Business 
could not proceed securely on any 
other lines. 


34. In Rayner v. Hambros Bank 
Ltd., (1948) 1 KB 37 the credit called 
for documents covering a shipment of 
‘Coromandel groundnuts’; the invoice 
tendered was for Coromandel ground- 
nuts, but the bill of lading evidenced a 
shipment of ‘machine-shelled: ground- 
nut kernels’: country of origin : 
British India, and Hambros Bank re- 
fused to pay on the ground that the 
letter of credit called for an invoice 
and bill of lading both covering a ship- 
ment of ‘coromande] groundnuts’ 
whereas the bill of lading did not 
` describe the goods in those terms, their 
attitude being upheld by the Court of 
Appeal. 


35. Mackinnon, L. J. after quoting 
Bailhache, J., in English, Scottish and 
Australian Bank Ltd. v. Bank of South 
Africa ((1922) 13 LI LR 21) (supra) and 
Lord Sumner. in Equitable Trust Co. 
of New York v. Dawson Partners Ltd. 
((1927) 27 LI LR 49) (supra), laying 
down that a person who ships 
liance on a letter of credit must do so 


in exact compliance with its terms 
observed : 
The defendant bank were told by 


their Danish principals. to issue a letter 
of credit under which they. were to ac- 
cept documents — an invoice and bills 
of lading — covering ‘Coromandel 
groundnuts in bags.” They were offer- 
ed bills of lading covering “machine- 
shelled groundnut “kernels”. 
country of origin was stated to be 
British India. The words in that bil of 
lading clearly are not the same as 
those required by the letter of credit. 
The whole case of the plaintiffs is, in 
the words of Lord Sumner, that “thev 
are almost the same, or they will .. do 
just as well”. The bank if they had ac- 
cepted that proposition. would have 
done so.at their own risk. I think ` on 
pure principle that the bank- were 
entitled to’ refuse to accept this sight 
draft on the ground that the. documents 
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tendered, the bill of lading in parti- 
cular, did not comply precisely with 
the terms of the letter of credit which 
they had issued. 

The learned Judge dealing with 
that part of the judgment of ` 
Atk:nson, J., in which he said that 'a 
sale of Corcmandel groundnuts is 
universally understood to be a sale of 
“machine-shelled kernels”, said: 


When Atkinson, J., says that it is 
“universally understood” he means 
that these gentlemen from Mincing 
Lane have told him: “We dealers. in 


Minzing Lane all understand these 
things. We. understand that ‘Coro- 
mandel groundnuts’ are machine-shel- 


led kernels, and we understand when 
we see ‘C.R.S.’ that that means 'Coro- 
mandels’. I think that is a perfectly 
impossible suggestion....... ». It is quite 
impossible to suggest that a banker is ` 
to ke affected with knowledge of- the 
customs and customary terms of every 
one of the thousands of trades for 
whose dealings he may issue letters of 
credit. cr, 


36. In Bank Melli fran v. Barclays 
Bank, (1951) 2 LI LR 367 the docu- 
menis evidencing a shipment of ‘100 
new good, Chevrolet trucks’ were held 
not to be a good tender under a credit 
calling for ‘new’ trucks, McNair, J. 
held that all the documents tendered 
and accepted by the defen- 
dants were defective and conse- 
quertly the defendants were not entitl- 
ed to debit the plaintiff with the 
amount paid against these documents. 
although the defendants succeeded on 
the ground that the plaintiffs had by 
their conduct ratified the defendant’s 
action in accepting the documents. The 
dicte in American cases are to the 
same effect. In Lamborn v. Lake Shore 


Banking Co., 1921) 196 Appl Div 504 
at p 507: 188 NYS 162 at p. 164, 
Smith, J. said: 

A party who is entitled to draw 


against a letter of credit must strictly 
observe ` the terms and conditions 
under- which tke credit is to become 
available, and, if he does not, and the 
bank refuses to > honour his draft, he 
has 20 cause of action against the bank. 
Again Hiscock, C.. J. in Laudisi v. 
American Exchange National Bank, 
(1924) 239 NY 234: 146 NE 347 atp. 348. 
said :. ; i l . 
The ‘bank has. the- power and is, sub- 
ject to the. limitations which are given 
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and imposed by (the customer’s) auth- 
ority. If it keeps within the powers 
conferred it is protected in the pay- 
ment of the draft. If it transgresses 
those limitations, it pays at its peril. - 


< 37. The relevant authorities uni- 
formly lay down in dealing with com- 
mercial letters of credit that the docu- 
ments ‘tendered by the seller must 
comply with the terms of the letter of 
credit, and that the banker owes a duty 
to the buyer to ensure that the buyer’s 
instructions relative to the documents 


- against which the letter of credit. is to 


- that where a 


% 


‘ ments are, in fact, the same. It is 


; interests to ensure _ that’ 


be honoured are complied with. The 
rights of a banker’ are described in 
Halsbury’s Laws of England, 4th Edn.. 
Vol. 3, para 141 at p. 106: 


Unless -documenis tendered under a 
credit are in accordance with those for 
which the credit calls and which are 
embodied in the promise of the paying 
or negotiating banker, the beneficiary 
cannot claim against the paying banker, 
and it is the paying banker’s duty to 
refuse payment. The documents must 
be those called for, and not. documents 
which are almost the same or which 


will do just as well. The banker is not 


called upon to know or interpret trade 
customs and terms. It has been held 
-‘mandate is ambiguous 
and a paying banker acts in a reason- 
able way in pursuance cf it, he may be 
protected. But this general rule cannot 


be stretched so far as to protect a 
banker who pays against documents 
describing goods in terms which are 


similar to, but not exac:ly the same as 
those stipulated in the credit. 

The description of the goods in the 
relative bill of lading ‘must be the same 
as the description in the letter of 
credit, that is, the goods themselves 
must in each case be described in 
identical terms, even though the goods 
differently described in the two docu- 
the 
description of the goods that is all 
important. The reason for this require- 
ment is stated in. Davis’ Law Relating 
to Commercial Letters of Credit. 2nd 
Edn. p. 76: 


It is not only the buyer who faces 


the risk-of dishonesty or sharp practice - 


on the part of the seller. For, in many 
instances, the banker looks to the goods 
for reimbursement of the whole or 
part of the amount he pays under the 
letter of credit. It.is | equally. to his 


such docur. . 


United Commercial: Bank v. Bank of India 


S. C. 1437 


ments are called for’ by the letter of 
credit as will result in goods of the 
-contract: description . being ` ultimately 


delivered. The buyer is not compelled 
to enter into the sales contract nor is 
the banker compelled to issue the 
letter of credit. If either of these ‘con- 
tracts. is entered into then it is for the 
to > 


buyer and the banker respectively 
safeguard themselves by the terms of 
the contract. Otherwise they must be 


prepared to bear any ensuing loss. 
But the liability thus imposed on the 
issuing banker carries with it a cor- 
responding right that the seller shall, 
on his part, comply with the terms of 
the letter of credit and. the seller’s 
obligations have been construed as 
strictly as those of the banker. 
We have already referred to the state- 
ment of law in MHalsbury’s Laws of 
England which found a place in Paget’s 
Law of Banking, 8th Edn. at p. 648, 
and we may at the risk of repetition 
reproduce the same, to the effect: 
Unless documents tendered under a 
credit are in accordance with those for 
which the credit calls and which. are 
embodied in the promise of the inter- 
mediary or.issuing banker, the benefi- 
ciary cannot claim against him; and it 


_is the banker’s duty to refuse payment. 


i 


Rs. 85,84,456/- 


„contractual obligations arising out . 


The documents must be those called 
for and not documents which are al- 
most the same or which seem to do 
just as well. 


38. In the light of these principles, 
the rule is well established that a bank 
issuing or confirming a letter of credit 
is not concerned with the underlying 
contract between the buyer and seller. 
Duties of a bank under a letter of 
credit are created by the document ıt- 
self, but in any case it has the power 
and is subject to the limitations which 
are given or imposed by it, in the ab- 
sence of the appropriate provisions in 
the letter of credit. 


39. It is somewhat unfortunate that 
the High Court should have granted a 
temporary injunction, as it has done in 
this case, to restrain the appellant 
from making a recall of the amount: of 
from the Bank of India 
in terms of the letter of guarantee or 
indemnity executed by it. The courts 
usually refrain from granting injunc- 
tion to. restrain the performance of the 
of 


„a letter, -of credit or a bank. guarantee 


between.. one bank and-another. If such 
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temporary injunctions were to be 
granted in a transaction between a 
banker and a banker, restrainirg a 
bank from recalling the amount due 
when payment is made under reserve 
to another bank or in terms of the 
letter of guarantee or credit executed 
by it, the whole banking system in the 
country would fail. 

40. In view of the banker's obliga- 
tion under an irrevocable letter of cre- 
dit to pay, his buyer-customer cannot 
instruct him not to pay. In Hamzeh 
Malas v. British Imex Industries Ltd., 
(1958) 2 QB 127, the plaintiffs, the 
buyers, applied for an injunction re- 
straining the sellers, the defendants, 
from drawing under the credit estab- 
lished by the buyer’s bankers, This 
was refused, Jenkins, L. J., stating, at 
p. 129, that: 


the opening of a  conficmed 
leiter of credit constitutes a bargain 
between the banker and the vendor 
of the goods which imposes on the 
banker an absolute obligation to pay... 
and that ‘this was not a case in which 
the Court ought to exercise its discré- 
tion and grant the injunction’. The 
same considerations apply to a bank 
guarantee, 


41, A letter of credit sometimes re- 
sembles andis analogousto acontract of 
guarantee. In Elian v: Matsas, (1956) 2 
LI LR 495, Lord Denning, M. R.. while 
refusing to grant an injunction stated: 

eaii a bank guarantee is very much 
like a letter of credit. The courts will 
do their utmost to enforce it according 
to its terms, They will not, in the 
ordinary course of things, interfere by 
way. of injunction lo prevent its due 
implementation. Thus they refused in 
Malas v. British Imex Industries Lid 
But that is not an absolute rule. Cir- 
cumstances may arise such as to 
warrant interference by injunction. À 
A bank which gives a performance 
guarantee must honour that guarantee 
according to its terms. In R. D. Har- 
bottle (Mercantile) Ltd. v. ` National 
Westminster Bank Ltd., (1977) 3 WLR 
752, Kerr, J. considered the’ position in 
principle. We would like to adovt a 
passage from his judgment at p. 761: 
It is only in exceptional cases that the 


courts will interfere with the machi- 
nery of irrevocable obligations assumed 
by banks. They are the life-blooc of 
international - commerce. Such obliga- 
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tions are regarded as collateral to the 
underlying rights and obligations be- 
twe2n the merchants at either end of 
the sanking chain. Except possibly in 
clear cases of fraud of which the banks 
hav2 notice, the courts will leave 
merchants to settle their disputes under 
the contracts by litigation or arbitra- 
tion as available to them or stipulated 
in zhe contracts. The courts are not 
concerned with their difficulties to en- 
force such claims; these are risks which 
the merchants take. In this case the 
plaintiffs took the risk of the uncondi~ 
tional wording of the guarantees. The 
mactinery and commitments of banks 
are on a different level. They must be 
allowed to be honoured, free from in- 
terf2rence by the courts. Otherwise 
trust in international commerce 
be irreparably damaged. 

(Emphasis supplied) 
The observations of Kerr, J. have been 
cited with approval by Lord- Denning, 
M. R. in Edward Owen Engineering 
Ltd. v. Barclays Bank International 
Ltd. (1977) 3 WLR 764. 


42. The appellant was under a duty 
to is Constituent the Bihar Corpora- 
and 
coulc not be campelied to make pay- 
ment particularly when the description 
in the documents did not tally with 
that in the letter of credit. It was 
fully entitled to exercise its judgment 
for its own projection. When the ap- 
pellant against the first lot of 20. docu- 
ments refused to make payment . ex- 
cept ‘under reserve’ and against the 
seccrd lot of 27.documents even ‘under 
reserve’ the remedy of. the plaintiffs 
was to approach” the ‘openers’, i e., 
the Bihar Corporation, to instruct the 
appe_lant to effect a change in the des- 





cription of the goods from ‘Sizola 
Brand Pure Mustard Oil’ to ‘Sizola 
Brand Pure “Mustard -Oil ‘Unrefined’ 


in the letter of credit. Instead of ad- 
opting that course, the irregularity in 
the description in the documents ten- 
dered for payment was sought to be 
got over by the plaintiffs by instructing 
their bankers, the Bank of India, to ex- 
ecute a letter of guarantee or indem- 
nity. When the bills 
tendered to the Bihar Corporation were 
diskcnoured when presented on ` Au- 
gust -3, 1978, the legal consequences 
must follow as between the appellant 
and the Bank of India. There was the 


of exchange 


the ` 


could 
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inevitable chain of events which could 
not be prevented by the grant of an 
injunction. : i 
43. The appellant presumably new 
„little or nothing about mustard oil. 
Bankers are not dealers in mustard oil 
in such a case as this, kut dealers in 
documents only. The appellant as the 
issuing bank was presented with docu- 
ments and asked to pay a very large 
sum of money in exchange for them. 
Its duty was not to go out and deter- 
mine by phyhical examination of the 
consignments, or employment . of ex- 
perts, whether the goods actually con- 
formed to the contract between the 
buyer and the seller, nor even. deter- 
mine either from its own or expert ad- 
vice whether the documents called for 
the goods which the buyer would be 
bound to accept. The banker knows 
only the letter of credit which is the 
only authority to act, end the docu- 
ments which are presented under it. If 
these documents conform to the letter 
of credit. he is bound to pay. If not, 
he is equally not bound to pay. The 
letter of credit called for ‘Sizola Brand 
Pure Mustard Oil’ while the railway re- 
ceipts carried the description “Sizola 
Brand Pure Mustard Oil ‘Unrefined’” 
and it was not within the province of 
the appellant to say that the latter 
description meant identically the same 
thing as the former. 


44, In an action against a purchaser 
for reimbursement, it is only necessary 
to prove that the goods tendered were 
the goods purchased, no matter how 
described, i. e, the purchaser was off- 

< ered that which he had contracted for, 
while in such a case as this, in an ac- 
tion by the beneficiary against the issu- 
ing bank, it makes no difference whe- 
ther the goods tendered were in fact 
identical to the goods purchased, the 
only question being: Did the documents 
conform to the letter of credit?. 


X 


45. It is clear from the letters ad- 
dressed by the appellant to the Bank 
of India on June 23, 27 and 28, 1978, 
that the payment of Rs. 36,52,960/- by 


three cheques for Rs. 7,29,872/-. Ru- 
pees 12,78,536/- and Rs. 16,43,833/- 
x were payments made under reserve 
Admittedly when these amounts were 


paid by the appellant to the Bank of 
India, the railway receipts were not 
clean because they contained ‘the de- 
` scription “Sizola Brand Pure Mustard 
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Oil ‘Unrefined’.” The appellant had 
taken the precaution of saying ‘Please 
note that the payment is made to you 
‘under reserve’ owing to the following 
discrepancies.” There was a foot-note 
added: “Please note that this payment 
is made to you subject to repayment 
on demand of the bill amount, without 
loss of exchange to ourselves plus in- 
terest and other charges incurred by 
us, and or by our principals, if the 
documents are not acceptable to the 
openers or buyers in view of the dis- 
crepancies whatsoever.” It was also 
added: “Please also note that this ‘re- 
serve’ will remain in force until re- 
leased by us in writing.” Acceptance of 
these amounts by the Bank of India on 
behalf of the plaintiffs was upon these 
terms. The Bank of India and the 
plaintiffs were thus fully aware that 
the appellant was not prepared te pay 
except ‘under reserve.’ The plaintiffs 
in their letters addressed to the appel- 


lant dated June 22 and 23, 1978, had 
added in ink the post-script: “In case 
of discrepancies, pay to our bankers, 


Bank of India.” These letters were in 
respect of 11 out of 20 documents; it is 
not suggested that others.stand on a 
different footing. The letters convey- 
ed a request to “negotiate the sight 
drafts for payment.” Thus, the pay- 
ment of Rs. 36,52,960/- against the 
first lot of 20 documents was ‘under re- 
serve’ and was also covered by the 
letter of guarantee or indemnity. 

46. As regards the second lot 27 
documents, the ‘payment of Ru- 
pees 49,31,496/-, the appellant was not 
prepared to pay even ‘under reserve’ 
because the Bihar Corporation had re- 
fused to accept the consignments on 
the ground not only of discrepancies 
but. also because the mustard oil was 
not fit for human consumption. There 
was no question of the appellant pay- 
ing this large sum of money except 
against the letter of guarantee or indem- 
nity executed by the Bank of India. 
It was represented by the Bank of 
India that it had made arrangements 
for due payment of the bills of ex- 
change. When the bills of exchange 
were dishonoured on being presented 
on August 3, 1978, the amount of Rup- 
ees 49,31,496/- became immediately re- 
payable on demand. 

47. There still remains the question 


whether - the court should interfere 
with an order of this. nature. The 
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court's powers under Article 136 of 
the Constitution are untrammelled, but 
they are subject to self-ordained re- 
strictions. The court does not, as a 
matter of rule, interfere with inter- 
locutory orders, save under very ex- 
ceptional circumstances. 

48. The grant of a temporary 
junction by the High Court under 
Order 39, Rules 1 and 2 appears to be 
wholly unwarranted. For reasons al- 
ready stated, the appellant was well 
within its rights in making a recall of 
the amount of Rs, 85,84,456/- paid 
‘under reserve’ and/or in terms of the 
letter of guarantee or indemnity. We 
fail to appreciate any justification for 
grant of a temporary injunction to the 
plaintiffs, the effect of which virtually 
is to restrain a transaction between a 
banker and a banker. The courts view 
with disfavour the grant of such tem- 
porary. injunction. 

49. In the instant case, the High 
Court has assumed that the plaintiffs 
had a prima facie case. It has not 
touched upon the question where the 
balance of convenience lay, nor has it 
dealt with the question whether or not 
the plaintiffs would be put to irrepara- 
ble loss if there was no _ injunction 
granted. In dealing with the prima 
facie case, the High Court assumes that 
the appellant was in breach. There 1s 
no basis for this assumption at all. The 
High Cqurt in this case has pre-judged 





pellant could not unilaterally impose 
the condition of payment ‘under re- 
serve’, nor was it justified in holding 
that the documents were ‘clean.’ The 
question whether the appellant was in 
breach is an issue to be tried. in the 
suit. The question whether the docu- 
ments were ‘clean’ or ‘unclean’ is a 
vexed question on which no opinion 
could be expressed at. this stage. It is 
also premature at this stage to assume 
that there was no ‘due presentation’ of 
the bills of exchange and their refusal. 





50. No injunction could be granted 
under Order 39, Rules 1 and 2 of the 
)Code unless the plaintiffs establish that 
they had a prima 
_|thereby that there was a bona fide con- 

tention between the parties or a serious 
question to be tried. The questian that 
must necessarily arise is whether in the 
facts- and circumstances of the case, 
there is’ a :prima facie case and, if so; 
as between whom? In view of the 


United Commercial Bank v. Bank of India 


in-- 


the whole issue by holding that the ap- 


facie case, meaning . 
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legal principles applicable, it is 
cult for us to say on the material on 
record that the plaintiffs have a prima 
facie case. It cannot be disputed that 
if the suit were to be brought by the 
Bark of India, the High Court 
not have granted any injunction as it 
was bound by the terms of the contract. 


What could not be done directly can- 
not be achieved indirectly in a suit 
brought by the plaintiffs. 

51. Even if there was a serious 
question to be tried, the High Court 
had to consider the balance of con- 


venience.. We have no doubt that there 
is no reason to ‘prevent the appellant 
from recalling the amount of Ru- 
pees 85,84,456/-. The fact remains that 
the payment of Rs. 36,52,960/- 
the first lot of 20 document made by 
the appellant to the Bank of India was 
a payment under reserve while that of 
Rs. 49,31,496/- was also made under 
reserve aS well as against the letter of 
guarantee or indemnity executed by it. 
A fayment ‘under reserve’ is under- 
stocd in banking transactions to mean 
that the recipient of money may not 
deem it as his own but must be pre- 
pared to return it on demand. The 
balance of convenience clearly lies in 
allowing the normal banking transac- 
tions to go forward, Furthermore, the 
plaintiffs have failed to establish that. 
they would be put to an irreparable 
loss unless an interim injunction was 
granted. 


52. It was, however, tried to be im- 
pressed upon us that the balance of 
convenience lay in granting the injunc- 
tion since the appellant would not be 
put to any loss because it had furnish- 
ed the letter of guarantee against 100 
per cent margin, i. e. on deposit being 
made by the Bihar Corporation of Ru- 
pees 85,84,456/- for meeting the pay- 
ment to be made under the credit. It 
was also said that the effect of recall- 
ing of Rs. 85,84,456/~ from the Bank of 
India will result in the plaintiffs facing 


a serious credit-freeze, as the Bank of 
India will, on its turn, recall the 
amcunt from the plaintiffs. We are 


afraid, these considerations cannot pre- 
vail. For all these reasons, we are con- 


strained to hold that there. was no 
justification for: the High Court to 
.graht a temporary injunction under 


Order 39, Rules 1 and 2 of the Code of 
Civil Procedure, 1908. 


against - 


diff- . 


would|~ 


” 
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53. In the result, : the “appeal 
eee and is allowed with costs. The 
order passed by ‘the High Court dated 
August 24, 1979, granting a temporery 
injunction restraining the appellant, 
the United Commercial Bank, from zte- 
calling Rs. 85,84,456/- from the respon- 
dent No. 1, the Bank of India is set 
aside, and the application filed by ithe 
plaintiffs, Messrs. Godrej Soaps Lid. 
for the grant of a temporary: injunctzon 


suc- 


under Order 39, Rules 1 and 2 of “he l 


Code of Civil Procedure, 1908 is 
jected with a direction that the H-gh 
Court shall try to dispose of the suit 
as expeditiously as possible, and in 
any event, within six months from to- 
day. The costs of the appellant stall 
be borne by the respondents Nos. 1 
and 2 equally. . 


re- 


Appeal allowed. 





AIR 1981 SUPREME COURT 1441 
(From: Bombay)* ` 
A. D. KOSHAL AND BAHARUL 
ISLAM, JJ. 


Criminal Appeal No, 512 of 1981 (aris-- 


ing from Spl. Leave Petn. (Cril.) No. 353 
of 1980), D/- 4-5-1981. 


Gokul Parashram Patil, Appellant v. 
State of Maharashtra, Respondent. 


“Penal Code (45 of 1860), Ss. 300 Th.rd- 
ly Illus. (c), 302, 304 Part II — Case not 
coming under S. 300 Thirdly — Effect — 


Sentence. Criminal Appeal No. 664 of 
1980, D/- 8-9-1980 (Bom), Partly Revers- 
ed. f 


When the solitary blow given by the 
accused to the deceased was on the left 
clavicle—a non-vital part-—and the aceus- 
ed did not know “that the superior vena- 
cava would be cut as a result of chat 
wound, the injury though sufficient in the 
ordinary course of nature to cause death 
was not one intended by the accused. 
Thus, to such a case illustration (c) to 
Section 300 Thirdly was not attracted. 
Accordingly, accused could be - convicted 
not under S. 302 but under S. 304 Part 
TI. A sentence of 5 years’ R, I. held, would 
meet the ends of justice under the cir- 
cumstances of the case. AIR 1968 SC 867 
and AIR 1968 SC 1390, Foll. Criminal Ap- 


“Criminal Appeal No. 664 of 1980, D/- 3-9- 


1980 (Bom). 


EY/EY/C594/81/SSG 
1981 S.-c./91 VII a3 


State of. Maharashtra - 


S.C. 1441 


peal No. 664 of 1980, D/-. 8-9-1980 (Bom), 
Partly Reversed. - _ (Paras 3 to 5) 
Cases Referred: Chronological Paras 
AIR 1968 SC 867: 1968 Cri LJ 1023 > 3 
AIR 1968 SC 1390: 1968 Cri LJ 1647 . 3 
AIR 1958 SC 465: 1958 Cri LJ 818 3 

M/s. V. N. Ganpule, A. B. Lal and Mrs. 
V. D. Khanna, Advocates, for Appellant; 


Mr. O: P. Rana, Sr. Advocate (Mr. R, N. 


Poddar, Advocate, with him), for Re- 
spondent. i 

A. D. KOSHAL, J.:— Special Leave 
granted. : 


The appellant has been convicted of an 
offence under Section 302 of the Indian 
Penal Code (hereinafter referred to as 
the Code) for causing the death of one 
Anta, and has been sentenced to impri- 
sonment for life by the trial court as well 
as in appeal by the High Court. 


2. The case of the prosecution was 
that the appellant attacked the deceased 
with a knife giving the latier a single 
blow above the left clavicle where it caus- 
ed a muscle-deep incised wound having 
the dimensions 1!/4”X1/3”. The autopsy 
surgeon, while certifying the existence of 
that wound, also found that the superior 
venacava had been cut, the damage so 
caused being sufficient in the ordinary 
course of nature to cause death. 


3. The learned counsel for the appel- 
lant has contended that the case does not 
fall within the ambit of Section 302 of 
the Code and that the two courts below 
erred in relying on Virsa Singh v. State 
of Punjab, AIR 1958 SC 465. The gist of 
the dictum of this court in that case is 
that if an injury is held to have been 
intended by the assailant and is further 
found to be sufficient in the ordinary 
course of nature to cause death, it would 
attract clause thirdly of Sec. 300 of the 
Code and that, therefore, its author 
would be liable to punishment under 
Section 302 thereof. The question thus is 
whether the particular injury which was 
found to be sufficient in the ordinary 
course of nature to cause death in the 
present case was an injury intended by 
the appellant. Our answer to the question 
is an emphatic no. The solitary blow 
given by the appellant to the deceased 
was on the left clavicle—a non-vital part 
—and it would be too much to say that 
the appellant knew that the superior 
venacava would be cut as a result of that 
wound. Even a medical man perhaps may 
not have been able to judge the location 
of the superior venacava with any preci- 
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sion of that type. The fact that the vena- 
cava was cut must, therefore, be ascrib- 
ed to a non-intentional or accidental cir- 
cumstance. This was precisely the view 
taken in Harjinder Singh v. Delhi Ad- 
ministration, AIR 1968 SC 867 by Sikri, 
J., and in Laxman Kaly Nikalje v, State 
of Maharashtra, AIR 1968 SC 1390, by 
Hidayatullah, C. J. In the former of these 
cases, the injury in question was a stab 
wound on the left thigh which had cut 
the femoral artery and vessels. In the 
latter, the damage caused consisted of a 
cut in the auxiliary artery and veins. In 
each of the two cases if was held that 
although the injury which was found te 
be sufficient in the ordinary course of 
nature to cause death had resulted from 
a blow with a sharp-edged weapon, the 
same could not be said to have been in- 
tended, that the only injury which could 
be regarded as intentional was the super- 
ficial wound resulting directly from the 
blow, that the assailant could not be held 
guilty of an offence under Section 302 of 
the Code and that he was, on the other 
hand guilty of a lesser offence falling 
under Part IL of Section 304 thereof. 


4. Mr. Rana, learned counsel for the 
State has drawn our attention to illustra- 
tion (c) appended to Section 300 of the 
Code and has contended on the basis 
thereof that the culpable act attributed 
-to the appellant is covered thereby. The 
illustration may be extracted: 

“(c) A intentionally gives Z a sword- 
cut or club-wound sufficient to cause 
the death of a man in the ordinary course 
of nature. Z dies in consequence. Her2 A 
is guilty of murder, although he may not 
have intended to cause Z’s death.” 

The proposition propaunded by Mr. 
Rana is that the illustration, which is ob- 
viously relatable to clause thirdly of the 
section, postulates that the injury in 
question need satisfy only two tesis to 
attract the provisions of that clause and 
tha: those tests are: 

(G) The injury must be sufficient in the 
ordinary course of nature to cause death. 

Gi) Such injury must have been in- 
tended to have been caused by the culprit. 


There is no quarrel with this proposi- 
tion but then the injury which was found 
to be sufficient in the ordinary course of 
nature to cause death in the present case 
does not satisfy fest (ii) because, as al- 
ready pointed out, it cannot he said to 
have been intended by the appellant. The 
illustration, therefore, does not advance 
the cause of the State. 

s 


f 


State of U. P. v. Sahai 
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5. Following the dicta in the two ear- 
lier decisions of this Court which havel 
been cited above, we partially accept the 
appeal, set aside the conviction of the 
appellant for an offence under Section 302| 
of the Code and substitute therefor one 
under Part II of Section 304 thereof. In 


consequence he shall suffer rigorous im- 


prisonment for 5 years which punishment, 
in ovr opinion, will meet the ends of jus- 
tice m the circumstances of the case. The 
judgment of the High Court is modifi- 
ed accordingly. 

Appeal partly allowed. 


AIR 1981 SUPREME COURT 1442 


(From: Allahabad) 
S. MURTAZA FAZAL ALI, BAHARUL 
ISLAM AND A. VARADARAJAN, JJ. 


Criminal Appeal No. 324 of 1975, D/- 
14-4-1981. 


The State of Uttar Pradesh, Appellant 
v. Sahai and others, Respondents. 


(A) Criminal P. C., (2 of 1974), S. 386 — 
Appeal against conviction — Apprecia- 
tion of evidence — Powers of High Court 
— Order of acquittal passed by High 
Court held was not justified. Judgment 
of Allahabad High Court D/- 4-11-1974, 


_ Reversed. (Evidence Act (1872), S. 3). 


In a judgment of reversal, the High 
Court ought not to have rejected the evi- 
dence of important eye-witnesses on 
general grounds. cr broad probabilities in 
such a serious case which resulted in four 
murders and serious injuries to one. The 
High Court has not cared to examine the 
details of the intrinsic merits of the evi- 
dence of the eye-witnesses and has re- 
jected their evidence on the general 
grourds. On the other hand, the trial 
court had very closely’ considered the 
evidence of those eye-witnesses and held 
that they were worthy of credence. 

(Paras 19, 20) 


Where a particular witness was dis- 
believed by the trial court as he was 
declared hostile, it was not open to the 
High Court to heve distrusted the testi- 
mony of the eye-witnesses merely on the 
basis of some stray statements made by 
that particular witness ‘whose evidence 
also, if properly appreciated, did not dis- 
prove the presence of one of the wit- 
nesses at the spot where the occurrence 
took place, (Para 14) 


EY/EY/C289/81/LGC 


1981 — 


‘On a consideration of the facts, cir- 
cumstances and evidence in the case it 
was held that the findings of the High 
Court were clearly wrong and manifestly 
perverse. The High Court has overlooked 
important facts which prove the prosecu- 
tion case to the hilt, It has accepted the 
defence. of the accused without sufficient 
material and justified the act of the ac- 
cused in killing as many as four persons 
on a supposed exercise of the right of 
private defence which in law was not 
available to them and has thus committed 
a serious error of law. Judgment of 
Allahabad High Court D/- 4-11-1974, Re- 


versed. (Para 21) 
(B) Constitution of India, Art. 136 — 
Appeal against acquittal] — Interference 


by Supreme Court in appeal by spesial 
leave. Judgment of Allahabad High 
Court D/- 4-11-1974, Reversed. 
Normally, the Supreme Court is ex- 
tremely reluctant to interfere with an 
order of acquittal and that too when pass- 
ed by the High Court. But the instant 
case is rarest of the rare cases where 
the High Court has on an absolutely 
wrong process of reasoning and a legally 
erroneous and perverse approach to the 
facts of the case and ignoring some of 
the most vital facts, has acquitted the 
accused persons who had been proved to 
be guilty of committing as many as four 
murders, In view of the illegal, specula- 
tive and erroneous approach made by the 
High Court to the evidence and circum- 
stances of this case, the order of acquittal 
passed by the High Court has resulted in 
a grave and substantial miscarriage of 
justice so as to invoke extraordinary 
jurisdiction of Supreme Court under Arti- 
cle 136 of the Constitution. There are 
substantial and compelling reasons for 
the Supreme Court to interfere with the 
order of acquittal, Judgment of Allaha- 
bad High Court D/- 4-11-1974, Reversed. 
(Para 23) 
(C) Penal Code (45 of 1860), S. 302 — 
Murder — Sentence — Occurrence took 
place in 1972 and more than 8 years have 
elapsed since — Accused convicted by 
trial Court but acquitted by High Court 
~~ Appeal against ‘acquittal remained 
pending for five years — Held that al- 
though the murders committed were ex- 
tremely gruesome, brutal and dastardly, 
extreme penalty was not called for in cir- 
cumstances of the case — Hence accused 
were senienced to imprisonment for life. 
Judgment of Allahabad High Court 
D/- 4-11-1974, Reversed. 
(Paras 22, 23, 24) 
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FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
dated November 4, 1974 of the Allahabad 
High Court by which respondents 1 to 4 
were acquitted of the charges under Sec- 
tion 302/149 as also under S. 148 of the 
Indian Penal Code, of which they were 
convicted by the trial court of the Ses- 
sions Judge, Hardoi, The grotesque de- 
tails of the various aspects of the prose- 
cution case are to be found in the judg- 
ments of the trial court and the High 
Court and it is, therefore, not necessary 
for us to dwell or dilate on the compre- 
hensive facts of the case and the cir- 
cumstances which led to the conviction 
of the respondents by the Sessions Judge 
and their acquittal by the High Court. 

2. In order however to appreciate the 
judgment of the High Court it may be 
necessary to give a bare and concise sum- 
mary of the circumstances under which 
the occurrence had taken place. The 
occurrence as a result of which four per- 
sons died was undoubtedly a very unfor- 
tunate and ghastly one which arose out of 
a petty land dispute as a consequence of 
which the tempers of the parties ran so 
high that members of the prosecution party 
as also those constituting the party of the 
accused received injuries. Unfortunately, 
however, the prosecution party was the 
worst sufferer because on their side four 
persons died and one, namely, Sheo 
Narain (P,W. 2) was seriously injured. 


3. It appears that there was some liti- 
gation between Brijraj Singh of the pro- 
secution party and Shyam Behari of the 
accused party for the last eight or ten 
years before the occurrence. One of the 
deceased persons, Maheshwar, had lodged 
a reprot under Section 452 of the 
Indian Penal Code against Shyam Behari 
about six years before the occurrence. It 
was further alleged by the prosecution 
that P.W. 1, Chhotey Munna and Sarnam 
Singh (deceased) used to look after the 
field which belonged to their aunts, viz., 
Vidya Devi and Vimla Devi. The respon- 
dents alleged that a portion of the fields 
belonging to the ladies was encroached 
upon by Chhotey Munna and others who 
were looking after the land which was 
however denied by P.W. 1, Chhotey 
Munna, who pleaded with the accused to 
get proper measurements done and if 
any surplus area was found, to get the 
same back. It may also be mentioned 
here that the two fields belonging to the 
two widows (mentioned ahove) were to- 
wards the north of the fields of the re- 
spondents. It was alleged that on Decem- 
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ber 4, 1972.at about 4.00 a. m. P.W. 1, 
Chhotey Munna and’ Sarnam Singh (de- 
ceased) learnt that Shyam Behari, 
Ambika and Prag were trying to extend 
their field towards the north by encroach: 


ing on the field of the aunts of P.W. 1- 


and were actually constructing a new 
mend to cordon off the encroached por- 
tion from the land ‘belonging to the 
widows. On hearing this news, P.W. 1, 
Chhotey Munna, Sarnam Singh (deceas- 
ed) and Chhutkau Singh (deceased) went 
to the field of their aunts empty handed. 
On the way to the field they were joined 
by Kamla and Maheshwar (both deczas- 
ed) who were armed with lathis. All the 
five persons went to the field and found 
Shyam Behari standing there armed with 
a spear, supervising the construction of 
the new mend with spades by Ambika 
‘and Prag who had encroached on the field 
belonging to the widows. The lathis of 
the accused as also a rope were lying 
there. On finding a portion of the land 
in question being encroached: upon by 
the party of the accused, Sarnam Singh 
(deceased) protested to Shyam Behari 
who was bent an continuing the act of 
encroachment, This led to. an altercation 
between the accused and the party of the 
prosecution but in the meantime Sahai 
armed with a licensed gun of Ambika, 
and Barakkey alias Krishan Kumar, 
armed with a spear, arrived at the scene 
cf the occurrence from the village, and 
an altercation followed between the two 
parties in the course of which, accorcing 
to the prosecution, Shyam Behari gave a 
spear blow to Sarnam Singh who caught 
hold of the spear while Kamla and Mahe- 
shwar wielded lathis in their self-defence 
and also to protect Sarnam Singh. P.W. 2, 
Sheo Narain, who was working in an ad- 
jacent field requested Sahai alias Debi 
Sahai: not to proceed to the spot and start 
a quarrel but Sahai paid no heed to his 
request and instead went to the spot with 
a gun. Sheo Narain followed Sahai and 
Barrakkey and when he entered the field 
of the widows, Sahai turned towards him 
and fired at him causing gunshot injuries 
to him (P.W. 2) as a result of which he 
fell down in the field but he soon got up 
and in order to protect himself moved 
forward but ultimately fell down in a 
sugarcane field. Sahai then proceeded 
ahead towards the four deceased persons 
-and Chhotey Munna (P.W. 1). Shyam 
Behari, Ambika and Parag exhorted Sahai 
to kill the persons and not to spare any 
„one of ‘them. Chhotey Munna and the 


four deceaséd persons. -started moving 


State or U. P. v. Sahai 


A.L R. 


towards south-east. At this junetūre, 
Sahai started firing from his gun as a 
result of which Maheshwar — received a 
gunsnot injury and fell down in Maha- 
bir’s field. Another shot was fired by 
Sahai which hit Kamla who feli down 
near the mend of Mahabir’s field. Sahai 
then fired yet another shot at Chhotku 
Singh who fell down in the field of ‘Puttu. 
Not content with killing as many as three 
persars, Sahai fired for the last time and 
the shot: hit Sarram Singh who fell in 
the field of Hari Pasi. It was further 
alleged that Sahai fired two shots at 
Chhutxau Singh. On alarm being raised 
by P.W. 1, Chhotey Munna, several per- 
sons including P.Ws: 6 and 9 arrived at 
the spot and the accused left the place of 
the cccurrence. Further details are not 
necessary for the purpose of deciding 
this cése. 

4. The first information report (FIR) 
was lodged by: P.W. 1 at 10.15 a. m. on 
the next day, i.e, 5-12-72, at Qasimpur 
police station, District Hardoi. The In- 
vestigetion Officer visited the spot and 
after completing the investigation sub- 
mitted a charge-sheet against the four 
respondents and Shyam Behari as a re-. 
sult cf which all the five accused persons 
were convicted by the Sessions Judge and 
sentenced, as indicated in his judgment. 
The accused perscns pleaded innocence- 
and averred that in fact the prosecution 
party had enterec into their paddy, field 
and tr.ed to remove the paddy and when 
they protested they were mercilessly as- 
saulted by the dezeased persons as a re- 
sult of which they were forced to fire at 
the dəzeased persons and assault P.W. 2 
in the exercise of the right of private 
defense of person and property. The . 
story of encroachment as alleged by the ' 
prosecution was denied by the defence. 
On appeal, the High Court acquitted the 
respondents, 


5. We have carefully perused the 
judgment of the High Court and it ap- 
pears to us that the High Court has not 
disbelieved the substratum of the prose- 
cution case but seems to have laboured 
under the impression that the occurrence 


did. nət take placs‘in the field of the 
widows, as alleged by the prosecution, 
but that the prosecution party entered 


into tne field of the accused and an alter- 
cation ensued in the course of which the 
prosecution party tried to’ remove the 
paddy and some members oftheir party 
assaultad the respondents .who, ‘in - turn, 


fired az the prosecution party -'ih - self `’ 


defence. The High Court thus found that ` 
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the. respondents had acted in the exercise 
of the right of private defence and were, 
therefore, justified in killing the four per- 
sons. With due respect, in coming to this 
finding the High Court seems to have 
overlooked some important facts which 
speak volumes against the defence case 
set-up by the respondents. : 

6. The High Court did not doubt the 
statė of affairs as found by the Investiga- 
tion Officer at the spot which conclusive- 
ly went to show that the prosecution case 
as alleged was true and there could be 
no question of the altercation having 
taken place in the field of the respon- 
dents-accused. The definite case made 
out by P.Ws. 1 and 2 who are the only 
eye-witnesses and who had been believed 
by the trial court was that the entire 
altercation had taken place in the field 
of the widows where P.W. 2, along with 
the four deceased persons, was assaulted 
by the respondents and that the occur- 
rence took place because the accused had 
succeeded in trespassing and encroaching 
on the land of the widows and were try- 
ing to make a new mend which was re- 
sisted by the witnesses and the deceased. 

7. Another important fact which may 
be noticed: here is that according to the 
evidence the altercation was spread out 
over a particularly long area extending 
up to 50 to 60 steps covering the field of 
the widows and perhaps a part of- the 
field of other persons also where the de- 
ceased fell down on being shot by the 
respondents. These facts would be ex- 
tremely pertinent in order to judge the 
truth or falsehood of the defence put 
forward by the respondents. 

8. Coming now to the origin of the 
occurrence, the High Court has not doubt- 
ed the facts proved by the unimpeachable 
evidence led by the prosecution consist- 
ing of the Investigating Officer and other 
witnesses that at the place of occurrence, 
namely, the field of the widows, bullets, 
pellets, empty cartridges, blood stains on 
the earth and other articles were found. 
The High Court also seems to have over- 
looked the actual state of affairs found 
by the Investigating Officer at the spot, 
for instance, the trial court clearly found 
at page 102 of the Paper Book that the 
Investigating Officer found a- rope and 
spades at the spot. This fully corrobo- 


rates the version.of P.W. 1 that the- 


accused persons had brought the rope. and 
spades for the purpose of making a new 
mend. The- only ground on which the re- 
covery of those: articles’ by: the ` Investi 
gating Officer was challenged was that it 
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was not mentioned in the F.I.R. The trial 
court rightly: explained that ~hese being 
matters of detail, need not have been 


‘mentioned in the F.I.R. and a mere omis- 


sion to mention this fact wculd not put 
the prosecution case out of Court. At 
page 77 of the Paper Book. the trial 
court found blood stained earth in fields 
other than Shyam Behari’s field as also a 


newly constructed mend, twe spades and 
a ‘rope. The findings of the Investigating 
Officer at the spot further corroborate 
ocular evidence in the case which shows 
that the accused.were bent on and in 
fact had succeeded in making a new mend 
which was found at the spot by the In- 
vestigating Officer. f 

9. Another important fact which went 
unnoticed by the High Court was that no- 
thing appears to have happened in the 
field of the accused persons because, ac- 
cording to the finding of. the Sessions 
Judge, the Investigating Officer found 
the paddy crop systematically kept in 
the field of Shyam Behari and not litter- 
ed. If such a serious altercation, as alleg- 
ed by the defence, had taker. place in the 
field of the accused: then one should have 
expected to find the paddy crop littered 
all round and the field disturbed through- 
out. In this connection, the trial court 
observed as follows:— 

“Investigation of the case led to many 
physical ‘proofs before the court. They 
are spears, gun and belt of cartridges, 
recovered from the house of the accused, 


fired and misfired cartridges found at 
different .places, dead bodies and blood 
stained earth found in fields other than 


Shyam Bihari’s field, . existence of a 
newly constructed mend «wo spades, a 
rope, observations of the Investigating 
Officer that the paddy crop was syste- 
matically kept in the field of Shyam 
Behari and was hot littered which could 
show that it was being haphazardly 
lifted.” 

10. This part of the finding of the 
trial court was neither considered nor 
displaced by the High Couri while easily 
accepting the case of the sefence that 
they had acted in the exercise of the right 
of private defence. It is true that the trial 
court had not believed the. evidence of 
P.W. 9 and had relied only on the evi- 
dence of P.Ws, 1 and 2. The High Court, 
however, disbelieved P.Ws. 1 and 2 on 
the basis of disjointed ‘statements made 
by them in the court, completely torn 
from the context. In disbeliaving -P.W. 1, 


the High Court was influénzed by : two’ 


facts. In. the: first place, the High Court 
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found that as P.W. 1 had not received any 
injuries, the probabilities were that he 
was not present at the time of the occur- 


rence, This reasoning of the High Court’ 


is based purely on speculation. A very 
Serious altercation had taken place and 
the target of the accused were the deceas- 
ed persons who had tried to resist the 
construction of the mend and the en- 
croachment and two of them had even 
tried to wield lathis in self-defence. In 
these circumstances, therefore, if P.W. 1 
was lucky enough to escape any injury 
he could not be disbelieved for that pur- 
pose. In fact, it seems to us that it was 
extremely uncharitable and unkind, illo- 
gical and indecorous on the part of the 
High Court in disbelieving P.W. 1 an the 
ground that he was not injured and thus 
the High Court seems to have found fault 
with his providential escape. We find our- 
selves unable to agree with this some- 
what peculiar line of reasoning adopted 
by the High Court. Moreover, the High 
Court completely overlooked the reasons 
given by P.W. 1 himself who had said 
that he escaped injuries as he was run- 
ning ahead of all, At another place he 
had said that he kept running towards 
east-south and when he had covered suf- 
ficient distance he stopped there. 


11. It is manifest that in such a grue- 
some occurrence as the present one, 
when P.W. 1 saw his own relations being 
killed one after the other he would nat- 
urally make every desperate effort to pro- 
tect himself and that is why he was try- 
ing to run away from one part cf the 
field to the other and that may be the 
reason why he was fortunate enough to 
have escaped. Another ground given by 
the High Court for rejecting the testi- 
mony of P.W. 1 was that this witness ap- 
pears to have arrived at the scene after 
the occurrence was over and therefore 
could not be an eye-witness, In coming 
to this finding, the High Court relied on 
a part of the evidence given by P.Ws. 2 
and 9. P.W. 2 in the course of his evi- 
dence stated that after being injured 
when he was lying in the field for half- 
an-hour, P.W. 1 passed by his side and 
enquired from him as to where he was 
injured and whether his injuries were se- 
rious, From this, the High Court inferred 
that P.W. 1 must have reached the spot 
after the assault was over. In the first 
place, the High Court relied only on a 
part of the statement torn from the con- 
` text. In the earlier part of his statement, 
the witness categorically stated that Sar- 
nam Singh, Chhutkau, -Munna, Kamla 
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and Maheshwar came from the village 
side and there was some exchange of hot 
words between Sarnam Singh and Shyam 
Benari which ke could not hear because 


he was at some distance. The witness 
further stated in another part of his 
statement thus: 

“Jahan mere phayar laga vahan 


Chhote Munna, Kamla, Maheshwar Aur 


Sarnam Mujh se 50-60 Kadam ke phasle 
par the. Ve Log mujh se Dakshin Pas- 
chim Kone per the Aur Vahan Par Lathi 
Chal Rahi Thi.” 

(Emphasis supplied) 


12. This statement therefore shows 
tha: Chhotey Munna, P.W. 1 was wn- 
doubtedly present at the place where the 
assault took place but he was at a dis- 
tance of 50-60 steps from the place 
where the witness (P.W. 2) was lying. It 
is cbvious, therefore, that what he meant 
by saying that P.W. 1 came to him to 
enquire about the injuries he referred to 
the point of time after the incident was 
over when after crossing the distance 
of 50-60 steps cr more P.W, 1 came to 
him and enquired details about the in- 
juries received by him (P.W. 2). This is 
fully corroborated by the evidence of 
P.W. 1, Chhotey Munna, who stated thus: 


Mulziman Ke Chale Janeke Bad 
Lasnoon Ke Pass Laut Aaya Aur Dekha 
Ki Shiv Narayan Chothil The Aur Baki 
Chaar Seray Pare The. Un Logon Ke 
Sabke Khoon Bah Rahe The Aur Kap- 
roon Par Bhi Khoon Laga Tha, Ghar Ki 
Aurten Bhi Aa Gayen Thin. 


18. Reading, therefore, the evidence 
of P.Ws, 1 and 2 together the conclusion 
is inescapable that what had happened 
was that P.W. 1 was at a fair distance 
from the place where P.W. 2 was work- 
ing in the field and while he may have 
seen from a distance P.W. 2 being assault- 
ed, he could not have noticed the injuries 
in the melee that followed ‘but as P.W. 1 
was in the thick of the fight which re- 
sulted in the killing of the four persons 
(deceased) before his eyes he was com- 
petent to depose about the details of 
the assault and the manner in which the 
deceased persons were killed by the re- 
spondents. After the accused had left 
only then he could have gone to P.W. 2 
to find out the details of his injuries as 
he had to go to the police station to lodge 
the FIR. It is not disputed that in the 
F.LR. it was clearly mentioned that 
P.W. 1 had seen the occurrence and that 
P.W. 2 also received several injuries and 
was an eye-witness. The High Court, 
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however, seems to have relied on the evi- 


. dence of P.W. 9 and particularly that 
portion of his statement where he says 
that the witness had stayed at the place 
of occurrence till 11.00 am. and P.W. 1 
had come along with the widows after 
the occurrence. Reliance was placed on 
the following statement made by this wit- 
ness (P.W. 9) before the trial court: 


“After that I stayed at the. place of 
occurrence till 11 A.M. Ghatna Ke Baad 
Mritakon Ke Ghar Ki Aurten Ghatna- 
sthal Per Aaien. Chhote Munna Bhi 
Aurton Ke Sath Hi Sath Aaye The. Then 


Natha, Babu, Hori Lal, Ram Prasad one 
an 


Chhote Munna saw the dead bodies 
went to the police station.” 


Here also, the High Court relied on 


, this statement torn from the context. In 


his earlier statement this witness clearly 
proved that at the time of the occurrence 
he saw the accused persons constructing 
a mend in the field of the aunts of P.W. 1, 
and along with other persons P.W. 1 came 


there. Relevant portion of the statement. 


of P.W. 9 may be extracted thus: 


“I saw that the accused persons in the 


Court. Shyam Behari, Ambika, Prag were 
constructing a mend in the fields of 
‘aunts of Chhote Munna. Shyam Behari 


was standing and Prag ard Ambika were © 


constructing a mend with the help of a 
Phaura. Shyam Behari hed a spear, Sar- 
nam Singh, Maheshwar, Kamla, Chhut- 
kau and Chhote Munna came there.” 
i (Emphasis supplied) 
14. Thus, the evidence of this witness 
also shows that P.W..1 was undoubtedly 
an eye-witness and that he had reached 
the field again after the occurrence with 
the ladies just before proceeding to the 
police station to lodge the F.LR. More- 
over, P.W. 9 was disbelieved by the trial 
court as he was declared hostile, and it 
was not open to the High Court to have 
distrusted the testimony of P.Ws. 1 and 
2 merely on the basis of some stray state- 
ments made by P.W. 9 whose evidence 
also, if properly appreciated, did not dis- 
prove the presence of P.W. 1 at the spot 
where the occurrence toox place. 


15. .Another important consideration 
which swayed with the High Court in re- 


jecting the prosecution case and believing: 
the defence case was that there were 


several injuries on the persons of the 
accused also which had not been proper- 
ly explained by the prosecution which 


went to show that the prosecution had 


suppressed the origin or the genesis of 


the murderous assault. Here also, the 
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High Court has gone wrong on facts. Be- 
fore proceeding further we would like 
to extract the injuries received by the 
accused persons, viz. Parag, Debi Sahai, 
Shyam Behari and Ambika: 


PARAG: 


1. Lacerated wound 6 cms. in length on 
right parietal bone area of skull. Wound 
is lacerated and margin are lacerated and 
contused. Wound base is irregular. Fresh 
bleeding present. Depth of wound is 5 
cm, cutting all layers of scalp, Wound is 
situated 8 cms. above the superior mar- 
gin of eye-ball. 

2. Abrasion on back in an area of right 
shoulder joint 2 cms. away to auxiliary 
border. Abrasion is of 2 cms.x 1 em. size 
colour of abrasion is red. 


3. Abrasion of 3 cms. x 1.5 cms., size 
is secral region. Abrasion of red colour 
and scab covered. 


4. Abrasion with scab covering of an- 
terior aspect and beneath right knee joint 
at fibial prominence, Abrasion is of 
5 cms. x 2 cms. size, shape of abrasion is 
given in diagram. 

; 5. Person examined complained of pain 

in: 

(a) both shoulder joints, 
-(b) both calf muscles, 
(c) right ankle joint, and 
(d) left thumb. 

DEBI SAHAI: 


1. Lacerated wound with lacerated and 
contused margins on right parietal bone 
9.5 ems, away to eye ball upper margin 
wound is of 4 cms. in length and scalp 
deep. Fresh bleeding present. 


2. Lacerated wound in palm of left 
hand starting from  lateral/aspect and 
running towards medial aspect, Wound 
margins are lacerated and contused and 
base of wound is irregular. Wound is of 
6 cms.x1 cm. size. 5 cm. deep. 

3. Pain in thumb of left hand with ten- 
derness present, no external sign of any 
injury. = A 

4, Persons examined complained of 
pain in left shoulder. No external injury. 


SHYAM BEHARI: 


‘1. Liacerated wound on anterior part of 
skull starting from medial line and run- 
ning towards right side. It is of 5 cms. x 
1 cm, size. Wound margines are irregular, 
contused base of wound is also irregular. 
Fresh bleeding present, wound is scalp 
deep. ; 

2. Lacerated wound of 2 cms, x.5 cms. 
on dorsum of right hand at base of little 
finger. Wound is of 1° cm. depth. 
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-3. Another small -wound - 
of ia finger. 


at the base 


4. Abrasion of | cm. x 1 cm. size at base - 


of ‘middle finger of red colour.’ 
5. Wound in middle of index finger of 
J cm.x1 cm., size and superficial lace- 
rated and contused. 
6. Whole of right hand is swollen. 


“7, Abrasion on posterior aspect of right’ 


forearm of 2.5 ems.x2.5 cms.x1 cm. 
size of red colour 13 cms. away to wrist 
joint. 

8. Person 
pain in: 

(a) right shoulder, 

(b) back, 

(c) left calf muscles, 

AMBIKA: 

1. Lacerated and contused wound on 
back of skull on right to medial line. 
Wound is running from up to down obli- 
quely and is of 4 cms.x1 cm. size. Mar- 
gins are contused and lacerated and 
wound base is irregular. Breet bleeding 
pom 

2. Abrasion on back’ in area of verte- 
bral column, lumber region of 6 cms. x 2 

ems. size, of red colour and scab covered. 
` 3. Abrasion inferior to right knee joint 
on lateral aspect of 2 cms.x1.5 cms size 
scab covered and of red colour. 

4, Abrasion in group of two of 2.5 cms. 
xI cm. and of 4 cms. x1 cm. size, situat- 
ed at a distance of 1 cm. to each other 
and on posterior aspect of left elbow 
joint and laterally to joint. Abrasion is 
of red: colour. 

5, Person examined complained of pain 


examined complained of 


in: 

(a) left shoulder. 

(b) right elbow joint. 

(c) both thighs lower aspect (no ex- 
ternal sign of injury). 

In the opinion of the doctor, injuries 
of all-the four appellants were simple, 
were caused by blunt weapon like lathi 
and at the time of medical examination 
‘their duration was less than half day. 
Dr. Sharma prepared injury reports 
Exts. Ka 35 to Ka 38.” 

16. It may also be conceded for the 
purpose of this case that these injuries 
were received by the accused persons? 
during the course of the occurrence, To 
begin with, except a lacerated wound 
6 cms. in jength on the right parietal 
bone area of the skull received by Parag, 
the other injuries were extremely cae 
ficial being only abrasions. Similarly, © 


far as Debi Sahai is concerned he had 
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only. one lacerated wound on the right 
par:etal bone ard another on the left 
lacerated 
wounds, others being abrasions and 
superficial injuries. Ambika had lacerat-- 
ed aad contused wound on the back of 
his skull. and all other injuries were 
superficial. The prosecution has given a 
very clear and cogent explanation for the 
injuries received by the accused persons 
mertioned above. 


lv. P.W. 1 has clearly stated in his 
evidence that the deceased Kamla and 
Maheshwar Singh in order to save them- 
selves as also Sarnam Singh wielded 
lathis on accused Parag. Ambika and 
Shyam Behari which hit them. In this 
connection, the statement of P.W. 1 may 
be extracted thus:— 

“Sarnam Singh held the spear. Kamla 
and Maheshwar Singh in order to save 
himself, Maheshwar and Sarnam started 
lathis on accused: Parag, Ambika ` and 
Shyam Behari which hit them.” 

Similarly, P.W. 2 had categorically 
stated that Kamla and Maheshwar were 
carrying lathis and at a subsequent part 
of his statement the witness deposed that 
at the place of occurrence lathis were 
being wielded between the accused and 
the deceased Kamla and Maheshwar. The 
witness further stated that Shyam Behari, 
Ambika and Parag were present 
when lathis were being exchanged. Even 
P.W. 9, who had been declared hostile by 
the trial court, nad stated thus:— 

“Kamla and Maheshwar had lathis, the 
remaining appeared to be empty hand- 
Kamla and Maheshwar also wield- 
ed lazhis to save Sarnam, Sarnam got the 
spear of Shyam Behari.” 

18. Thus, all the three witnesses re- 
ferred to by the High Court had made no 
secret of the fact that the two deceased 
persons had wielded lathis in self-defence. 
In tasse circumsc-ances, therefore, it can- 
not be said that this was a case where 
the prosecution did not at all give any 
reasonable explanation for the - injuries 
on the person of the accused. Indeed if 
the prosecution case is to be believed, as 
it must be, in view of the evidence of 
P.Ws. 1 and 2 then the two deceased 
Kamla and Maheshwar were fully justifi- 
ed in assaulting the accused persons ‘in 
order to protect their person and the 
most unfortunate. part of the whole 
drama is that despite assaulting the ac- 
cused. these two persons lost their -lives. 
Suck was the gruesome nature of the 


- attack made by the respondents on the 


deceased persons and. others. 
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examine the- details ofthe ‘intrinsic 
‘merits of. the evidence of P.Ws, .1--and 2 
and has rejected their evidence on . the 
- jgeneral grounds as indicated above. On 


the. other hand, the trial court had very ` 


closely considered the evidence of P.Ws. 


1 and 2 and held that they were worthy | 


of credence, 


20. We have also gone through the 
entire evidence of these two witnesses 
which were placed before us and we find 
ourselves in complete agreement with 
the view taken by the trial court. In a 
judgment of reversal, the -High Court 
ought not to have rejected the evidence 
of important eye-witness such as P.Ws. 
1 and 2 on general grounds or broad 
probabilities in such a serious case which 
resulted in four murders and serious inju- 
ries to one. P.W. 2 is not an interested 
witness but an independent witness and 
he fully corroborates the evidence of 
P.W. 1. Even if P.W. 1 is an interested 
witness that by itself is no ground to dis- 
trust his evidence. Moreover, having re- 
gard to the circumstances in which the 
occurrence took place, both P.Ws. 1 and 
2 are very natural witnesses whose pre- 
sence on the scene of occurrence was 
extremely probable. Even assuming that 
P.Ws. 1 and 2 are interested witnesses, 
applying the rule of caution we are satis- 
fied that their evidence is creditworthy. 
' Shorn of a few discrepancies or contra- 
dictions which are not of a vital nature, 


their evidence is by and large consistent. 


and congruent, straightforward and 
poignant. A careful perusal of their evi- 


- dence reveals to us that their evidence 


has a ring of truth from start to finish. 
We, therefore, fully endorse the finding 
of the trial court that these witnesses are 
reliable and truthful. 


21. Thus, on a consideration of the 
facts, circumstances and evidence in the 
case we are Satisfied that the findings of 
the High Court are clearly wrong and 
manifestly perverse, The High Court -has 
.Joverlooked important facts which prove 
the prosecution case to the hilt. It has 
accepted the defence of the accused with- 
out sufficient material and justified the 
act of the accused in killing as many . as 


four persons on a supposed exercise of- 


the right of private defence which in law 
was not available to them and ‘has thus 
committed a.serious error of law. We 
have already -pointed. out that- not only 
the ocular but the circumstantial . evi- 
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. been. disbelieved ` by . the 


‘toms were found by. the 
“Officer, Conversely, the claim of the ac- 


S.C. 1449 


dence in the case, as.found by .the In- 
vestigating: Officer and which has not 
. High Court, 
clearly went to show that thé . respon- 
dents had encroached on the field of the 
widows which was looked after by ‘the 
prosecution party. and tried to create 
a new mend whose clear signs and symp- 
Investigating 


cused that the occurrence took place in 
their field was completely falsified by the 
evidence of the Investigating Officer who 
did not find the paddy scattered or litter- 
ed away. in the. field but systematically 
placed. The High Court had merely stated 
that as dhan was found in the field of the 
accused, the prosecution party may have 
attempted to take it away but this’ was 
also a pure conjecture which was not 
based on any evidence, 


22. We are, therefore, satisfied from 
the evidence and circumstances in this 
case that the respondents had a clear, 
common object to commit encroachment 
on the land and to cause death of . any, 
person who tried to resist their attempt 
to stop the encroachment and in prosecu- 
tion of this common object they did, in 
fact, cause the death of four persons and 
serious injuries to P.W. 2, Sheo Narain. 
As the accused persons were armed with: 
deadly weapons and actually used guns! 
and spears, ‘the charge under Section 302/ 
149 of the Indian Penal Code has been 
clearly established against them. Shyam 
Behari, and Barrakey who were armed 
with deadly weapons committed the of- 
fence under Section 148 of the Indian 
Penal Code and as Parag and Ambika 
were armed with lathis they will also be 
liable for the offence under Section 147 
of the Indian Penal Code, 





23. Normally, this Court is extremely 
reluctant to interfere with an order of 
acquittal and that too when passed by 
the High Court. But this case appears to 
us to be rarest of the rare cases . where 
the High Court has on an absolutely 
wrong process of reasoning and a legally 
erroneous and perverse approach to the 
facts of the case and ignoring some of the 
most vital facts, has acquitted the respon- 
dents who had been proved to be guilty 
of committing as many as four murders. 
We are, therefore, clearly of the opinion 
that in view of the illegal, speculative 
and erroneous approach made by the 
High Court to the evidence and circum- 
stances of this case, the order of acquittal 
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passed by the High Court has 
in a grave and substantial miscarriage 
justice so as to invoke our extraordinary 
jurisdiction under Art. 136 of the Consti- 
tution of India. In these circumstances 
we are satisfied that there are substantial 
and compelling reasons for us to inter- 
fere with the order of acquittal of the 
respondents. 


24. The next question that remains is: 
as to the sentences ta be imposed on. the 
respondents, Although the Sessions Judge 
had given all the respondents, excepting. 
Sahai, sentences of life imprisonment 
under Section 302 read with S. 149 af 
the Indian Penal Cade, he had passed the 
sentence of death on Sahai because he 
alone had shot dead. three of the deceas- 
ed persons, The occurrence took place 
sometime in December, 1972 and mere 
than 8 years have elapsed since. The 
accused had been convicted by the Ses- 
sions Court but acquitted by the High 
Court. The present appeal has been: pend- 
ing for five years. Having regard to the 
reasons given above, therefore, we feel 
thar although the murders committed by 
Sahat were extremely gruesome, brutal 
and dastardly, yet the extreme penalty 
of death is not called far im the circum- 
stances of this particular case. 


25. For these reasons, therefore, we 
allow the appeal, set aside the judgment. 
of the High Court. acquitting the respon- 
dents and convict: all the respondents 
under Section 302. read’ with S. 149 of the 
Indian Penal Code and sentence them fe 
imprisonment for life. We also convict. 
Barrakkey alias. Krishan Kumar under 
Section 148 of the Indian Penal Code and 
sentence him to rigorous imprisonment 
for two years, We further convict. Parag 
and Ambika under Section 147 of the 
Indian Penal Code and sentence them to 
rigorous imprisonment for ene year each. 
Sentences are ordered to run concurrent- 
ly. The bail of the respondents is hereby 
cancelled and the Sessions. Judge shall 
issue warrants and, take the respondents: 
under custedy and send them to jail to 
serve aut the sentences imposed: 


Appeal: allowed. 
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Civil Appeal No. 1359 of 1981, D- 22-4- 
1981. 

Mst. Bibi Rahmani Khatoon and: others, 
Appellants v. Harkoo Gope and others, 


- Respondents. 


Bibar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), Ss. 4 aad 3 — Land dispute — Mat- 
ter pending in second appeal — Lands 
involved in. dispute brought under con- 
solidation scheme by notification under 
S. 3 — Second appeal as: also the orders 
of lower courts abate — Abatement under 
Civil P. €. is to be distinguished. (Civil 
P. C. (1908), ©. 22, R. 1 — Abatement). 


Both on principle and precedent it is 
elear that where a notification is issued 
bringing the land involved in a dispute 
in the civil proceeding under a scheme 
of consolidation, the proceedings pending 
in the civil court either in the trial court, 
appeal or revision, shall abate as a con- 
sequence ensuring upon the issue of @ 
notification and the effect of abatement 
would be that the civil proceeding as æ 
whole would coma to a naught. There- 
fore, the order of the High Court is Tegal 
and valid so far as it not only directed 
abatement of the appeal pending before 
the High Court but also abating the judg- 
ments and decrees of the trial court and 
appellate court because the 
entire civil proceeding came to naught. 
ATR i980 SC 2051, Fol. ' (Para 12) 


When a scheme of consolidation is 
undertaken, the Act. provides for adjudi- 
cation of various claims to land imvolved 
im consolidatiom by the authorities set up 
under the Act. In order. to permit the 
authorities to pursue adjudication of 
rival claims. to land. unhampered by any 
proceedings. in, civil courts, a wholesome 
provision was. made that the pending pre- 
ceedings. involving claims te land im the 
hierarchy of civil courts, may be im the 
trial court, appeal or revision, should 
abate, This provision was made with a 
view to ensuring, unhampered adjudica- 
tion cf elaims to land before the auth- 
Orifies under the Consolidation Act with- 
out baing, obstructed by proceedings in: 
civil courts. or without being hampered: 


*Second Appeal Ne. 697 of 1974, D/- t8-8- 
T97€ (Pat): 
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or impeded by decisis of the civil 
courts in the course of consolidation of 
holdings. (Para 38) 

The concept of abatement is known to 
civil law. If a party to a proceeding either 
in the trial court er any appeal or revi- 
sion dies and the right to sue survives 
or a claim has te be answered, the heirs 
and legal representatives of the deceased 
party would have to be substituted and 
failure to do so would result in abatement 
of proceedings. Now if the party to a suit 
dies and the abatement takes place, the 
suit would abate. if a party to an appeal 
or revision dies and either the appeal or 
nevision abates, it will have no impact 
on the judgment, decree or order against 
which the appeal or revision is preferred. 
Im fact, such judgment, deeree or order 
under appeal or revision would become 
final. Such is not the scheme of abate- 
ment as conceived by S. 4 of the Act. 
Here if the abatement as is conceptually 
understood in the Code of Civil Procedure 
is imported, it will do irreparable harm. 


{Para 10) 
Cases Referred: Chronological Para 
AIR 1980 SC 2051 11 
AIR 1975 SC 1499 11 


AIR 1968 SC 714: 
All LJ 46 


Mr. B. P. Singh, Advocate, for Appel- 
lants; Mr. S. K. Mehta, Advocate, ‘for 
Respondents. 


DESAI, J.i— Mst. Bibi Rahmani Kha- 
toon and others filed Title Suit No. 3/70 
in the Court of the Additional Subordi- 
nate Judge L Gaya, for declaration of 
their title and for recovery of possession 
of agricultural lands admeasuring 4 acres 
29 gunthas comprised in two holdings 
bearing khata Nos. 458 (nakdi) and 459 
(Bhouli) in Touzi No. 7535 situated in 
willage Parsain, The defendants in the 
suit were the present respondents and 
three other defendants Nos, 5, 6 and 7%. 
‘One Brahmadeo was defendant 7 claiming 
an interest in khata No. 458 on the basis 
wf a sale deed executed on March 31, 1959, 
by one-Deonandan Singh who was de- 
fendant 5 in the trial court. It must be 
made distinctly clear that Brahmadeo 
claimed interest only in khata No, 458 
while the present respondents claimed 
interest in khata No. 459 only, The trial 
court decreed the suit declaring that the 
plaintiffs were the owners of both ithe 
khatas and were entitled to recover pos- 
‘session of the same. 

2. Title Appeal No. 7/74 was preferred 
im the Court of the Distt. Judge, Gaya, 


(1968) 2 SCR 95: 1968 
Tl 
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and it was heard by the learned Fourth 
Addi District Judge as per his judgment 
and decree dated July 12, 1974. The learn- 
ed Addi. District Judge dismissed the 
appeal and affirmed the decree of the 
trial Court. 

3. Present respondents alone prefer- 
red Second Appeal No. 697/74 in the 
High Court of Judicature at Patna. It 
must be specifically mentioned that nei- 
ther defendant 7 Brahmadeo who died 
pending the appeal before the District 
‘Court and whose legal representatives 
were not impleaded, nor anyone claim- 
ing under him either came to be substi- 
tuted in the appeal pending in the Dis- 
trict Court nor any of them preferred 
appeal to the High Court. This has some 
relevance to the disposal of the appeal 
before us and, therefore, it has been 
eategorically set out. i 

4, ` Harkoo Gope and three others who 
claimed interest in khata No. 459 only, 
preferred second appeal against the dis- 
missal of their appeal by the learned 
Distriet Judge. When the Second Appeal 
No. 697/74 was pending in the High 
Court, an afidavit was filed on behalf of 
the appellants (respondents in this Court) 
on November 16, 1978, drawing attention 
of the Court to a notification under S. 3 
of the Bihar Consolidation of Holdings 
and Prevention of Fragmentation Act, 
1956 (‘Act’ for short) and further inti- 
mating to the Court that the village in 
which the disputed khatas were situated 
was taken up for consolidation of hold- 
ings and, therefore, the appeal pending 
in the High Court would abate in view 
of the provision contained in S. 4 of the 
Act. The High Court accepted the sub- 
mission and disposed of the appeal by 
its order dated August 18, 1979, the op- 
erative portion of which reads as under: 

“The appeal abates and the judgments 
and decrees of both the courts below are 
hereby set aside as having abated.” 
Original plaintifis having been dissatisfi- 
ed by the order of the High Court not 
only abating the second appeal preferred 
by the respondents but also setting aside 
the judgments and deerees of the trial 
court and the first appellate court as 


having abated, have preferred this ap- 
peal by special leave. 
5. Shri B. P. Singh, learned counsel 


who appeared for the appellants contend- 
ed that even if the second appeal abates 
by virtue of the provision contained in 
S. 4, on issue of a notification under 
S. 3 of the Act, the High Court cannot 
set aside the judgments and decrees of 


`- appeal, reference or revision, 
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the trial court and the first appellate 
court.as according to him when an appeal 
abates the judgment and decree of the 
court against which the appeal is pre- 
ferred- becomes final. The second conten- 
tion of the learned counsel is that in any 
view of the matter as the present resson- 
dents had no interest in khata No. 458 
. and as Brahmadeo on sale to him by Deo- 
nandan Singh alone claimed interest in 
khata No. 458 and since the death of 
Brahmadeo when the first appeal was 
pending and his heirs and legal represen- 
tatives having not been substituted, the 
appeal qua him in respect of khata No. 
458, had abated and the present respon- 
dents could not have preferred appeal in 
respect of khata No. 458 and, therefore, 
the High Court could not have set aside 
the decree in respect of khata No, 458. 


6. Section 3 of the Act confers power 
on the State Government to make a de- 
claration of its intention to frame a 
scheme for consolidation of holdings. 
When the State Government entertains 
an intention to make a scheme for con- 
solidation of holdings in a given village, 
it has to issue a notification declaring its 
intention to make a scheme for the con- 
solidation of holdings in the specified 
area. Section 4 provides that upon the 
publication of a notification under sub- 
sec. (1) of Sec. 3, the consequences 
enumerated in S. 4 shall ensue. One such 
consequence is as set out in sub-clause (c) 

. which reads as under:— o 

“4, Effect of notification under S. & (1) 
of the Act— i : 

Upon the publication of the notiñca- 
tion under sub-section (1) of Section 3 in 
the official Gazette the consequences, as 
hereinafter set forth, shall, subject to 
the provisions of this Act, from the date 
specified in the notification till the close 
of the consolidation operations ensue in 
the area to which the notification relates, 
namely:— 

xx xx xx 

(c) every proceeding for the correction 
of records and every suit and proceedings 
in respect of declaration of rights or in- 
terest in any land lying in the area or 
for declaration or adjudication of any 
-other right in regard to which proceed- 
ings.can or ought to be taken under this 
Act, pending before any court or auth- 
ority whether of the first instance or of 

shall, on 
an order being passed in that behalf by 
the court or authority before whom such 
sujt- or proceedings is. pending, stand 
abated.” GiB yi oe oa ee 
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Ther2 are as; many as 5 provisos to. 
clause (c) of S. 4 but only one is mate-. 
rial which reads as under:— 

“Provided further that such abatement 
shall be without prejudice to the rights 
of the persons acfected to agitate the 
right or interest in dispute in the said 
suits or proceedings before’ the appro- 
priate consolidation authorities under 
and in aczordance with the provisions of 
this. Act and the rules made thereunder.” 

7. Present appeal arises out of a suit 
filed by the present appellants, who were 
plain-iffs, for a declaration of their title 
and consequential relief of possession 


meaning that it was a suit concerning . 
agricultural land to which title was 
claimed and disputed. This suit was. 


pending in second appeal at the instance 
of the respondents when the notification 
under S, € (1) came to be issued. Accord- 
ingly. S. 4 (c) would be attracted and the 
necessary consequence statutorily pre- 
scribed, must ensue, Therefore, it is in- 
controvertible tha: the second appeal 
would abate. Shri Singh, learned counsel 
for the appellants does not dispute this _ 
legal consequence. 


8. The grievance of Shri Singh is that 
the High Court while making an order 
declaring that the second appeal has 
abated, was in error in setting aside the 
judgments and decrees of the trial court 
as well as of the first appellate court 
which were in favour of the present ap- 
pellants on the ground that those pro- 
ceedings kave also abated, At first blush 
this argument is very attractive but if. 
accepted it has a potentiality of - doing 
irreparable harm. 

9. When a scheme of consolidation is 
undertaken, the Act provides for adjudi- 
cation of various claims to land involved 
in consolidation by the authorities set up 
under the Act. In order to permit the 
authcrities to pursue adjudication of rival 
claims to land unhampered by any pro- 
ceedings in civil courts, a wholesome pro- 
visior was made that the pending pro- 
ceedings involving claims to land in the 
hierarchy of civil courts, may be in the 
trial court, appeal or . revision, should 
abate. This provision was made with a 
view to ensuring unhampered adjudica- 
tion of claims to land before the auth- 
orities under the Consolidation Act with- 
out keing obstructed by proceedings in 
civil courts or without being hampered or 
impeded by decisions of the civil courts 
in the course of consolidation of holdings. 
In order zo avoid conflict. - consequenti- 
upon rival jurisdictions the legislature}. 
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provided that the proceedings involving 
the claims to land put in- consolidation 
should be exclusively examined by che 
authorities under the Consolidation act 
and all rival jurisdiction would be closed. 
Simultaneously it was necessary to d2al 
with the pending proceedings and taat 
is why the provision for abatement of 
such proceedings. ` i 


10. The concept of 
known to civil law. If a party to a pro- 
ceeding either in the trial court or ny 
appeal or revision dies and the right to 
sue survives or a claim has to be answer- 
ed, the heirs and legal. representatives 
of the deceased party would have to be 
substituted and.failure to do so would 
result in abatement of proceedings, New, 
if the party to a suit dies and the abete- 
ment takes place, the suit would abate. 
If a party to an appeal or revision cies 

land either the appeal or revision abaces, 
it will have no impact on the judgment, 
decree or order against which the appeal 
or revision is preferred. In fact, such 
judgment, decree or order under appeal 
or revision would become final, Suck is 
not the scheme of abatement as conceived 
by S. 4 of the Act. Here, if the abete- 
ment as is conceptually understood in 
the Code of Civil Procedure is imported, 
it will do irreparable harm. To illustrate, 
if. an appeal abates rendering either she 
_trial court judgment or the judgment in 
first appeal final. and binding, the cən- 
Solidation authorities would also be 
bound by it and the party whose appeal 
or revision abated would lose its chance 
of persuading the appellate or revisional 
authority to accept its case which may 
result in interfering with or setting aside 
the judgment, order or decree in appeal. 
Such was not and could not be the inten- 
tion of S. 4. This becomes manifestly 
clear from the proviso to clause (c) of 
S. 4 extracted hereinabove which shews 
that such abatement shall be without pre- 
judice to the rights of the person affec:ed 
to agitate the rights or interest in dispute 


in the suit or proceeding before the ap- 


propriate consolidation authorities under 
and in accordance with the provisions of 
the Act. No one would, therefore, stend 
to suffer on account of the abatement be- 
cause there is a special forum carved aut 


for adjudication of the rights which were. 


involved in proceedings which would 
abate as a consequence of the notificatzon 
under S. 3: If the construction as cen- 
vassed for were to be adopted it would 
‘result-in irreparable harm and would be 
counterproductive.. The consolidation 
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work would ‘be wholly hampered and a 
party whose appeal is pending would 
lose the chance of convincing the appel- 
late court’ which, if successful, would 
turn the tables-against the other party 
in whose favour the judgment, decree or 
order would become final on abatement 
of the appeal. Therefore, the legislature 
intended that not only ‘the appeal or re- 
vision would abate. but the judgment, | 
order or decree against which the appeal - 
is pending would also become non est as 
they would also abate and this would 
leave consolidation authority free to 
adjudicate the claims of title or other 
rights or interest in land involved in con- 
solidation: In our opinion, therefore, the 
High Court was right in not only holding 
that the second appeal pending before it 
abated but also the judgment and decree 
of the trial court and first appellate court 
would stand abated along with those pro- 
ceedings, We reach this conclusion on 
the language of Ss. 3 and 4 and the 
scheme of the Act but the view which we 
are taking is also borne out by some 
decisions though in none of them this 
position was directly canvassed. 


11. In Ram Adhar Singh v. Ramroop 
Singh, (1968) 2 SCR 95: (AIR 1968 SC 
714), this Court examined the effect of 
a provision in pari materia in a parallel 
statute, namely, S. 5 of the Uttar Pradesh 
Consolidation of Holdings Act, 1953 (U. P. 
Act’ for short). Section 5 provided for 
the consequences of a declaration of in- 
tention to prepare a scheme for consoli- 
dation of holdings made under S. 4. As 
the section stood prior to its amendment 
in 1966, it did not provide for abatement 
of proceedings pending in civil courts at 
the commencement of consolidation pro- 
ceedings. By the Amending Act 21 of 
1966, S. 5 was amended introducing sub- 
sec. (2) (a) to provide for abatement of 
pending proceedings, This section is in 
pari materia with S. 4 (c) of Act. At the 
time of the issue of the notification an 
appeal by special leave was pending in 
this Court and a notice of motion was 
taken out requesting the Court to: pass 
an order abating the appeal after taking 
note of sub-sec. (2) (a) introduced by the 
Amending Act of 1966. After negativing 
the contention challenging the  constitu- 


- tional validity of the Amending Act, this 


Court held ‘that the suit out of which the 
appeal came to the Court would: stand 
abated’ in view of: -sub-sec. (2) (a) intro- 
duced in S. 5: The emphasis is that’ not 
only would the appeal pending in’ this 


_ Court abate but the suit as a whole abat” 


1454 S.C. 


ed. True it is that mo contention was 
taken whether only the appeal would 
abate keeping the judgment under appeal 
intact or the suit as a whole would abate, 
but the observation of this Court will 
‘clearly indicate that in the opinion of 
this Court the suit as such would abate 
rendering the appeal pending before this 
‘Court infructuous. This decision in Ram 
Adhar Singh’s case (AIR 1968 SC 714) 
was in terms followed in Chattar Singh 
v. Thakur Prasad Singh, AIR 1975 SC 
1499. The appeal in Chattar Singh’s case 
related to a suit which had a refererce to 
a claim to the land in respect of which a 
notification was issued under the U, P. 
Act as amended by Act 21 of 1965. The 
notification was issued when the appeal 
‘was pending before this Court. The ap- 
pellants moved for passing an order of 
abatement. Granting the motion, this 
Court held that the suit and the appeals 
stood abated, leaving it open to the par- 
ties to work out the rights before the 
appropriate authorities under the I. P. 
Act. Both the aforementioned decisions 
were noticed in Satyanarayan Prasad 
Sah v. State of Bihar, AIR 1980 SC 2051. 
Jn that case upon the issue of a notifica- 
tion under S. 3 of the Act at a time when 
the matter was pending in the High Court 
an order was made under S. 4 (c) abat- 
ing the proceeding as also the suit from 
which the proceeding arose. Writ Peti- 
tions were filed in this Court wnder Arti- 
cle 32 of the Constitution questioning. the 
constitutional validity of S. 4 of the Act 
as being violative of Arts. 14 and 19 of 
the Constitution, After repelling the 
challenge to the vires of S. 4, this Court 
affirming the decisions in Ram Adhar 
Singh and Chettar Singh’s cases, held 
that maybe that the High Court should 
not have nullified the decree of the trial 
court but should have merely declared 
that the proceeding stood abated which 
this Court understood to mean that the 
civil proceeding comes to a naught. In 
other words, the proceedings from its 
commencement abate and no decision in 
the proceeding at any stage would have 
zany impact on the adjudication of claims 
by the parties under the Act. 

412. Accordingly, both on principle 
and precedent it is crystal clear that 
where a notification is issued bringing 
the land involved in a dispute in the 
civil proceeding under a scheme of conso- 
lidation, the proceedings pending in the 
civil court either in the trial court,’ ap- 
peal or revision, shall abate as a conse- 
quence ensuing upon the issue of a noti- 
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fication and the effect of abatement 
would be that the civil proceeding as a 
whole would come to a naught. There- 
fore, the order of the High Court impugn- 
ed in this appeal is legal and valid so far 
as it not only directed abatement of the 
app2al pending before the High Court 
but also abating the judgments and 
decrees of the trial court and the first 
appzllate court because the entire civil 
proceeding came to naught. 


13. The next contention of Shri Singh 
was that the High Court ought not to 
have nullified the decree with regard to 
khata No. 458 in which Brahmadeo and 
Deonandan Singh, defendants 7 and 5 
respectively, alone were interested and 
the present respondnts had no interest in 
khaza No. 458. Learned counsel who 
appeared for the respondents conceded 
that the present respondents have no in- 
terest in khata No. 458. It also transpires 
that Brahmadeo claimed interest in 
khaza No. 458 alleging that he had pur- 
chased the land involved in the khata 
from Deonandan Singh, defendant 5. The 
Suit proceeded ex parte against defen- 
dants 5 and 6 and Brahmadeo, defendant 
7 contested the suit in respect of khata 
No, 458. The trial court negatived the 
contention of defendant 7 Brahmadeo 
and accepted pleintiff’s title. Defendant 7 
Brahmadeo along with other defendants 
preferred an appeal to the District Court. 
When the appeal was pending in the Dis- 
trict Court, Brahmadeo, the appellant 
died His legal representatives were not 
substituted. Since defendant 7 Brahma- 
deo as appellant claimed separate, speci- 
fic and exclusive right to khata No. 458, 
on is death his legal representatives 
ought to have teen substituted. He was 
the appellant, No one was substituted on 
his behalf, Obviously, therefore, the ap- 
peal preferred by Brahmadeo abated. 
It may also be made clear that legal re- 
presentatives of Brahmadeo have not 
preferred second appeal. Second appeal 
was preferred by the present respon- 
dents who claimed interest in khata No. 
459 only. Accordingly, when - the appeal 
preferred by the present respondents 
abated, it only abated with reference to 
khaza No. 459 and in no case it would 
have any impact on the title of present 
appellants which became established 
und2r a decree of the trial court which 
became final on the appeal of Brahma- 
deo having abated before the notification 
under S. 3, and it could not at ali be 
dealt with by tne High Court. To that 
extent this appeal will have to be allow- 


` 
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ed and an appropriate 
would have. to be made. 


14. Accordingly, this appeal succeeds 
in part. Proceedings with regard to khata 
No. 459 (Bhouli) in Touzi 7535, village 
Parsain were rightly abated by the High 
Court and the civil proceeding with re- 
gard to khata No. 459 as a whole would 
abate leaving the parties to get their 
rights adjudicated before the authorities 
under the Act. The tifle of the appellants 
declared by the trial court in respect of 
khata No. 458 (nakdi) has become un- 
challengeable at the hands of Brahmadeo 
or anyone claiming through him and the 
abatement of the second appeal will 
have no impact on the title of the appel- 
lants to khata No, 458. The declaration 
made by the trial court im respect of 
khata No. 458 is restored. In the circum- 
stances of the case there will be no 
order as to costs. 


Appeal partly allowed. 
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(From: Allahabad) ; 

D. A. DESAI AND A. P. SEN, dd. 

Civil Appeals Nos. 813 of 1980 and 
1278 of 1979, D/- 24-3-1981. ` 

Kaloo etc., Appellants v. Gauri Shankar 
Respondent. 

U. P. (Temporary) Control of Rent and 
Eviction Act (3. of 1947), Ss. 3 (1) and 7E 
— Suit fer eviction on the ground men- 
tioned in Section 3 (1) (a) — Onus — 
Tenant when. entitled to benefit of S. 7C. 
Appeals Nos. 3193 and 3194 of 1972 (AH), 
Reversed. 

To be able to successfully evict the 
tenant under Section 3 (1) (a), the land- 
lord has to establish affirmatively (i) that 
the tenant is Im arrears of rent for more 
than three months; (ii) a notice of demand 
has been served upon him; (iff) and the 
tenant has failed to pay the rent as in (i) 
to the landlord within one month from 
the date of the service of the notice. The 
tenant can successfully non-suit the land- 
lord by establishing that he was not in 
arrears of rent on the date of the notice 
or he has complied with the notice and 
if while complying with the notice he ten- 
ders the rent in arrears by a money arder 
and the landlord refuses to accept the 
rent, the tenant car proceed 'to protect 
himself by initiating a proceeding under 
Section 7-C. Benefit conferred by S. 7-C 
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can alse be availed of by the tenant where 
a bona fide doubt ar dispute has arisem as 
te the persen who is entitled to receive 
any rent payable by the tenant. . 
(Para. 13): 
Once a notice of demand is served and 
the quantum or fact af rent being in ar- 
rears is not disputed, the only way the 
tenant can’ be saved: from. the threat of 
eviction is te pay up the rent demanded. 
in the notice and te repair the default 
within the period af 30 days which consti- 
tutes locus poenitentiae for him. 
i (Para 18) 
In the instant case the tenant tendered 
rent by three money orders. The first 
money order was prior to the notice and 
the second and third money orders were 
subsequent to the notice and they were 
all prior to the suit. All the three money- 
orders were refused. But even before the 
suit was filed, the tenant approached the 
Court of Munsif under Section 7-C which 
enables a tenant who is attempting to pay 
rent but whose attempt is thwartedi hy 
the landlord: by refusing to accept the rent 
tendered, to deposit. the rent in the Court. 
‘After refusing the money order when: the 
notice was served, na: attempt was. made 
to clarify the situation. 
Held that the tenant could not be said: 
to have failed ta pay the rent in arrears. 
Therefore he and after his death his suc- 
cessors were not Hable to be evicted on 
the ground mentioned in Section 3 (1) (a?: 
The tenant took every possible step with- 
in his means and power to pay the rert. 
It would be a travesty of justice if on 
some hyper-technical consideration. such 
an over zealous tenant can be denied! the 
protection of the Rent Act. Appeals: Nos. 
3:93 and 3194 of 1972. (AH), Reversed. 
(Paras 19, 20) 22) 
Cases Referred: Chronological Paras 
AFR 1989 SC 587: (1980) 2 SCR 334 26 


_ DESAI, F.:— Twe tenants Kaloo and 
Chet. Narain. eccupying two. different por- 
tions of a building belonging to respondent 
Gauri Shankar are the appellants in these 
two appeals involving a common questiex 
of law. A few facts shedding light on 
the question of law may be stated. . ` 
2. One Brij Mohan was the owner of a 
building. Brif Mohar sold the building to 
one Shital and Gauri Devi. Respondent 
Gauri Shankar and his cousin Sheo Narain 
purchased the building from Shitak and 
Gauri Devi by a registered sale deed dated 
July 29, 1965. There is some dispute as to 
whether both of them jaintly purchased 
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the whole property or by a single sale 
deed each of them purchased separate and 


specified portion of the same building and- 


this controversy. has led to some confusion 
in these proceedings. 
CA No. 813/80: 


a 


3. Bhola was inducted as a tenant in 
a shop forming part of this building. Ap- 
pellant Kaloo (CA 813/80) and one Hira 
Lal, brothers of Bhola, according to them, 
were staying with Bhola in his lifetime 
and on death of Bhola in Aug., 1966 they 
inherited the tenancy rights in respect of 
the shop. Respondent landlord Gauri 
Shankar served notice dated . Dec, 22, 
1965 (Ext. 9) upon Bhola alleging that he 
has been a.tenant of the shop on a month- 
ly rent of Rs. 10/- and that he has been 
in arrears from September 1. 1964. Bhola 
sent reply Ext. 10 to the notice (Ext. 9) 
spe. ficai‘y stating that he was not in ar- 
rears of rent from Sept. 1, 1964, and that 
he had tendered the rent by Money Order 
dated September 28, 1965, which has been 
accepted by respondent Gauri Shankar. 
Simultaneously Bhola remitted rent by 
Money Order (Ext. A-11) dated January 
18, 1966, describing the payee as ‘Gauri 
Shankar wali Sheo Narain’. This money 
order was refused by respondent Gauri 
Shankar. In'the reply to the notice Bhola 
had stated that Gauri Shankar alone could 
not serve notice because the property in 
question was jointly purchased by Gauri 
Shankar and Sheo Narain. It is this plea 
of Bhola which possibly induced him to 
send the money-order as hereinabove des- 
cribed. Respondent, after obtaining neces- 
sary permission from the District Magis- 
trate, filed a suit for eviction on the 
ground mentioned in Section 3 (1) (a) of 
the U. P. (Temporary) Control of Rent and 
Eviction Act, 1947 (‘1947 Act’ for short) 
alleging that tenant Bhola was in arrears 
of rentfor morethan three months and 
has failed to pay the same to the landiord 
within one month from the date of service 
upon him of the notice. When the matter 
was pending before the Commissioner in 
revision under Section 3 (2) and (3) of 
1947 Act at the .instance of the landlord 
against the order of District Magistrate 
refusing permission to file.the suit under 
Section 3 (2) of the 1947 Act,- Bhola died 
and appellant Kaloo and his brother Hira 
Lal were substituted as his legal represent- 


-‘atives by the respondent. The permission ` 


being granted, the suit for eviction was 
filed against Kaloo and his brother. Hira 


. Lal. Even though respondent Gauri Shan-. 
kar treated Kaloo and Hira.Lal as having. 
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inherited tenancy right of Bhola, it was - 
alleged.in the plaint: that-the appellant 


Kaloo and his brother Hira Lal were tres- - 


passers as they had forcibly taken over 
possession of the shop after it was releas- 
ed in favour of the respondent. A self con- 
tradictory stand was taken in the plaint 
describing Kaloo and his brother as tres- 
passars and in any case as Bhola having 
defaulted in payment of rent and his ten- 
ancy was terminated the same could not 
have devolved on his legal representatives 
namely, Kaloo and Hira Lal, and, there- 
fore, also they were trespassers. As a third 
alternative it was stated that as Bhola had 
not paid the rent as required by law, ap- 
pellents Kaloo and Hira Lal were not en- 
titled to the protection of the 1947 Act 
and, therefore, also the respondent land- 
lord was entitled to evict them and obtain 
possession. l 
C. A. No, 1278/79: 

4. In this connected appeal it was al- 
leged by the respondent in the plaint that 
the appellant Chet Narain was a tenant 


on a monthly rer:t of Rs. 6.25 and that he 


was in arrears from July 1, 1965. Respon- 
dent landlord served notice dated October 
23, 1365, which was received by the ap- 
pellant on November 2, 1965. Appellant 
had already remitted Rs. 156.25 by money 
orde? Ext. A-18 dated October 16, 1967, 
which was refused on October 17, 1967. 

Appellant again remitted Rs, 168.75 by 
money order Ext. A-17 which was refused 
on January 23, 1968. Consequently, the 
appelant deposited Rs. 168.75 in the Court. 
of tke Munsif under Section 7-C of the 
1947 Act as evidenced by Ext A-10. Ap- 
pellant accordingly contended that he was 
not a tenant in arrears and he could not 
be evicted on the ground mentioned in_ 
Section 3 (1) (a) cf the 1947 Act. 

5. The trial Court dismissed both the 
suits filed by the respondent landlord. In 
the suit against Kaloo the trial Còurt held 
that Kaloo and Hiralal brothers of deceas- 
ed tenant Bhola have been accepted as 
tenant by the respondent landlord in the 
proceedings before the Commissioner for 
obtaining permission to file the suit and, 
therefore, he rejected the contention that 
Kaloo and his brother had forcibly occu- . 
pied the shop after the death of Bhola and 
that they were trespassers. It was further 
held that the refusal of the money order 
sent by Bhola addressed as ‘Gauri Shan- 
kar.wali Sheo Narain’ may be prima facie 
justiñed but the ground for refusal having 
not been stated or intimated to Bhola, the 
latter was justified in making an applica- 
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--tion under Section 7-C of the 1947 Act and 
depositing the rent in the Court of the 
Munsif: The trial Court observed that both 
the respondent and his predecessors-in- 


"> interest seem to have adapted all sorts.of 


tactics and devices to eject tenants and, 
therefore, they were not entitled to a de- 
cree for eviction. He further observed that 
the sale deed taken by Sheo Narain and 
respondent Gauri Shankar are overlapping 
each other as far as rerted property is 
concerned and that description of the 
rented property set out in sale deed 
dated July 29, 1965, is bound to mislead a 
person about the property transferred to 
one or the other purchaser and that in this 

background if the repeated money orders 
© were sent by Bhola addressed to ‘Gauri 
Shankar wali Sheo Narain’, the tenant 
expressed his genuine anxiety to pay the 
rent protecting his own interest and, 
therefore, on the ground of his being a 
_ wilful defaulter a decree for eviction could 
not be passed. With these observations the 
suit filed by the respondent for eviction 
was dismissed but decree for arrears of 
rent was passed. 


6. In the suit against “Chet Narain the 
trial Court held that the tenant had re- ' 
. mitted rent prior to the nctice Ext. 4 dated 
October 23, 1967, and again subsequent to 
the notice by money order, both of which 
were refused by ‘respondent landlord 
whereupon the appellant tenant moved 
the Court of Munsif under Section 7-C of 
the 1947 Act and deposited the rent and, 
therefore, the appellant tenant could not 
-be said to be a defaulter within the mean- 
ing of Section 3 (1) (a) of the 1947 Act. The 
trial Court also observed that if the appel- 
lant had any objection to receiving the 
money order addressed as ‘Gauri Shankar 
wali Sheo Narain’ it was his duty to so 
state and intimate to the tenant but he 
having not so honestly and fairly acted, 
the tenant could not be said to bea de- 
faulter. Accordingly the suit filed by the 
respondent for eviction was dismissed but 
was decreed for. arrears of rent. 


7. Respondent landlord preferred two 
civil appeals in. the court of Civil Judge, 
Fatehpur. The one against Kaloo and Hira 
‘Lal-was numbered as Civil Appeal No. 13/ 
72 and the other against Chet Narain was 
numbered as Civil Appeal No. 11/72. The 
. learned Civil Judge allowed both the ap- 
‘peals observing that the money order ad- 
dressed by the .tenant in each case to 
‘Gauri Shankar wali She> Narain’ would 
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` not evidence proper legal tender to the 


landlord because landlord Gauri Shankar 
was the.sole and exclusive owner of the 
property in each case and Sheo Narain has 
nothing -to do with the property and if the 
landlord were to accept the money order 
so addressed it would amount to an.admis- 
sion on his part that Sheo Narain was the 
owner and he was only his karta and, 
therefore, refusal was justified and tender 
was not legal. The learned Judge further 
held that if the initial tender was not legal 
and the refusal was justified, the tenant in 
each case was not entitled to resort to pro- 
ceedings under Section 7-C of the 1947 
Act and, therefore, the tenant in each case 
was not entitled to relief and was liable to 
be evicted. Accordingly, both the appeals 
were allowed and the suit of the respon- 
dent against each tenant for eviction was 
decreed. i 


8. It may be mentioned that in the ap- 
peal against Kaloo and Hira Lal there 
was some dispute about one almirah form- 


. ing part of tenancy and it was held that 


the almirah formed part of the tenancy, 
This is being mentioned because the High 
Court had taken a different view, but the 
view which we are taking would render 
reference to almirah irrelevant. 


9. The tenant in each case preferred a 
second appeal to the High Court at 
Allahabad against the decision of the Civil 
Judge, Fatehpur. Appeal preferred by 
Kalco and Hira Lal was numbered as 
Second Appeal No. 3194/72 and the one 
preferred by Chet Narain was numbered 
as Second Appeal No. 3193/72. They were 
heard by the same learned Judge but each 
one was disposed of by a separate judg- 
ment rendered on two different dates. Both 
the second appeals were dismissed. 


10. Inthe appeal filed by Kaloo the 
High Court observed: that “Admittedly, 
the arrears -of rent which amounted to 
more than three months’ rent, were not 
paid. Meanwhile, Bhola died and the ap- 
pellants came in as his heirs.” The High 
Court has. not examined the question 


_ about the effect of the money orders being 


sent before the notice terminating the 
tenancy, the one sent after the notice ter- 
minating the tenancy, and the deposit 
made under Section 7-C of the 1947 Act. 
In fact, there is not.the slightest discussion 
about the substantial, point involved in ap- 
peal in the judgment of the High Court 
and the main part is devoted to the ques- 
tion whether almirah was part of the ten-. 
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ancy. Precisely, the statement that ‘admit- 
tedly the rent was in arrears’ is not justi- 
fied by the record because there is no such 
admission. 


11. In the appeal by Chet Narain the 
point involved in dispute appears to have 
been answered by the High Court saying 
that as respondent Gauri Shankar was the 
landlord, the tenant should have remitted 
the money orders to the name of Gauri 
Shankar alone and he was not justified in 
sending money orders addressed to ‘Gauri 
Shankar wali Sheo Narain’, more so. te- 
cause the tenant knew who was his land- 
lord. Approaching the matter from this 
angle, it was held’ that the respondent 
Gauri Shankar was perfectly justified in 
refusing to accept the money order and 
that respondent Gauri Shankar owed no 
obligation to the tenant to explain why 
he refused to accept the money order. 
The High Court did not examine the 
position in law about the deposit made 
under S. 7-C of the 1947 Act, in the 
background of facts of this case. Accord- 
ingly, the High Court dismissed the ap- 
peal of Chet Narain with the observation 
that if the money orders were rightly 
refused by the respondent, the tenant 
was in arrears of rent for more than 
three months and has failed to repair the 
default within one month of the receipt 
of the notice and he was liable to be 
evicted. Hence these two appeals by the 
two tenants by special leave, 


12. The short question in these iwo 
appeals is whether the respondent land- 
lord in the background of the facts found 
by the Courts has made out a case under 
Section 3 (1) (a) of the 1947 Act for evic- 
tion of the tenant. In examining this 
question it would be necessary to take 
into account remedy adopted by the ten- 
ant in. each appeal under Section 7-C and 
whether in the facts and circumstances of 
the case each of the tenant is entitled to 
the benefit of sub-section. (6) of Sec- 
tion 7-C. 

13. The respondent landlord seeks pos- 
session on the ground mentioned in Sec- 
tion 3 (1) (a) of the 1947 Act which reads 
as under: . 

“That the tenant is in arrears of rent 
for more than three months and has fail- 
ed to pay the same, to the landlord with- 
in one month of the service upon him of 
a notice of demand.” 

To be able to successfully evict the ten- 
ant under this section, the landlord has to 
establish affirmatively (i) that the tenant 
is in arrears of rent for more than three 
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months; (ii) a notice of demand has been 
served upon him; (iji) and the tenant has 
failed to pay the rent as in (i) to the land- 
lord within one month from the date of 
the service of the notice. The tenant can 
successfully non-suit the landlord by 
establishing that he was not in arrears of 
rent on the date of the notice or he has 
complied with the notice and if while 
complying with the notice he tenders the 
rent in arrears by a money order and 
the landlord refuses to accept the rent, 
the tenant can proceed to protect himself 
by initiating a proceeding under Sec. 7-C 
of the 1947 Act. Benefit conferred by 
S. 7-C can also be availed of by the ten- 
ant where a bona fide doubt or dispute has 
arisen as to the person who is entitled to 
receive any rent payable by the tenant. 

C. A. 813/80: 

14. Landlord Gauri Shankar claims to 
have purchased the suit property on July 
29, 1965, from Shital and Gauri Devi who 
in turn had purchased the same from one 
Brij Mohan who had inducted Bhola as 
the tanant. Except the notice claiming 
rent there is no material on record to 
show whether the vendors of respondent 
landlord gave any intimation to Bhola as 
to whom the property was sold and to 
whom he must pay rent and get attorned. 
The learned trial Judge has made a per- 
tinent observation in this context that: 


The sale deeds of both Sheo Narain 
and respondent executed by Shital and 
Gaur: Devi are overlapping each other as 
far as the rented’ property is concerned, 
The description of rented property made 
in the sale deed dated July 29, 1965 Ext. 
6 is bound to mislead a person about the 
property which purports to have been 
transferred through the same sale deed 
Ext. 6.” 

15. This finding was not questioned by 
reading out the sale deed of the building 
in question to us. In the background of 
this finding of the trial Court the conduct 
of tenant Bhola may be examined. The 
respondent landlord complained that ten- 
ant Bhola was in arrears from Septem- 
ber I, 1964. Keeping aside for the _ time 
being the question of arrears when Brij 
Mohen was the landlord, the case may 
be examined from the stand point of the 
present landlord, from the time he be- 
cam= entitled to recover rent. That would 
be from the date of the purchase ‘unless 
he is in a position to show that he has 
purchased the previous arrears of rent. 
The sale deed under which respondent 
claims to be the landlord is dated July 
29, 1365. Bhola sent the money order for 
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Rs,'20/- Ext. A-10 on September 28, 1965, 
as rent for the months of July and Aug- 
ust, 1965 at the rate of Rs. 10/- p. m. 
which is the admitted monthly rent. Re- 
spondent refused to accept the rent so 
tendered. This was tendered prior to no- 
tice Ext. 9 dated December 12, 1965. 
Bhola again sent a second money order 
Ext, A-11 in the amount of Rs. 60.69 p. 
for the rent up to and inclusive of Dec- 
ember 31, 1965. This was refused by the 
respondent. A third money. order was 
sent for Rs. 80/- covering rent up. to Feb- 
ruary, 1966: This was also refused by the 
respondent. It was said cn behalf of the 
respondent that’ the money order was 
addressed in the name o= ‘Gauri Shankar 
wali Shew Narain’ and as the res- 


pondent Gauri Shankar was the sole and . 


exclusive owner of the demised property 
the rent tendered to him in his capacity 
as the guardian of some minor who had 
no interest in the property . cannot be 
said to be legal tender to the landlord 
and the landlord was justified in refusing 
to accept the rent. If the matter were to 
rest here, one could have discovered 
microscopic justification for the conduct 
of the landlord but Bhola did not stop by 
merely sending the money orders, On re- 
fusal of three successive money orders, he 
taok the only legal and logical subse- 
quent step of moving an application 
under Section 7-C of the 1947 Act. He 
had a two-fold contention to. offer in the 
proceeding he initiated under Sec. 7-C. 
According to him the landlord unjusti- 
fiably refused to accept the rent offered 
by money order, a situation covered by 
sub-section (1) of Section 7-C and in any 
event if the sale deed under which the 
landlord purchaséd the property gave a 
misleading account as tc who was the 
purchaser, there would be a bona fide 
doubt as to the person to whom rent was 
payable on purchase of the demised pro- 
perty, a situation comprehended in sub- 
section (2) of Section 7-C and according 
to him both Ss. 7-C (1) and (2) would 
come into play, and, therefore, he depo- 
sited rent in the Court of the Munsif hav- 
ing jurisdiction over the area where 
the accommodation’ was situated. Thai 
Bhola initiated such a proceeding and 
made a full deposit is nct in dispute. The 
grievance is that as the refusal to accept 
the rent was justified and that there was 
not the slightest doubt es to the identity 
of the person who was entitled to recovér 
the rent and therefore the proceeding 
_ initiated by Bhola under Section 7-C is. 
tmisconceived and would not protect him. 
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Said the learned counsel for the respon- 
dent, that in this background Bhola and 
the present appellant: claiming through 
Bhola. is not entitled to the benefit of 
sub-section (6) of Section 7-C which pro- 
vides that in any case where a deposit has 
been made as set out in Section 7-C (1) or 
(2), it shall be deemed that the rent has 
been fully paid by the tenant to the land- 
lord, but Bhola cannot be relieved from 
the consequences of his own conduct, 


16. Reverting back to the require- 
ments of S. 3 (1) (a}, could it be said that 
in the background of these facts the ten- 
ant has failed to pay the rent which was 
in arrears prior to the notice of demand 
and subsequent to the notice of demand 
and that he cannot be relieved? 

17. The submission is that the expres- | 
sion ‘failed to pay the rent within one 
month after the notice of demand is serv- ` 
ed upon the tenant’ would not mean that 
every error or omission in payment of 
rent would constitute failure to pay the 
rent. Failure, contended the learned coun- 
sel, is something more than mere error or 
omission, inaction or inadvertence in pay- 
ment of rent. This submission, weighty by 
itself, would have necessitated a thorough 
analysis. of the expression used in Sec- 
tion 3 (1) (a) but in view of the legislative 
exposition as far as the 1947 Act is con- 
cerned,: the submission is not open to the 
learned counsel for the appellant. When 
the Act was enacted in 1947, Section 3 (1) 
(a) read ‘as under:-— _ 


"3. Restrictions on evictions—No suit 
shall, without the permission cf the Dis- 
strict Magistrate, be filed in any civil 
Court against a tenant for his eviction 
from any accommodation except on one 
or more of the following grounds: 

(a) that the tenant has wilfully failed 
to make payment to the landlord of any 
arrears of rent within one month of the 
service ‘upon him of a notice of demand 
from the landlort 
By Section 4 of the Uttar Pradesh (Tem- 
porary) Control of Rent and Eviction 
(Amendment) Act, 1954 (U. P. Act XVII of 
1954),: clause (a) of sub-section 3 (1) as it 
stood .at the time of its enactment in 1947 
was deleted and substituted by the fol- 
lowing sub-section (a): 

"That the tenant is in arrears of rent 
for more than ‘three months and has fail- 
ed to pay the rent to the landlord within 
one month of the service upon: him of the 
notice of demand”... 

18.. The glaring legislative exposition 
is-the deletion of the word “wilfully” and 
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‘the omission seems to be deliberate inas- 
much as the legislative intention becomes 
manifestly clear that once.a-notice of de- 
mand is made obligatory before an action 
for ejectment is filed for default in . pay- 
ment of rent, the tenant is given one 


month’s time to repair the default and he. 


cannot further be heard to say that the 
failure was unintentional. As the sub- 
clause now stands, once a notice of demand 
is served and the quantum or fact of rent 
being in arrears is not disputed, the only 
way the tenant can be saved from the 
‘\threat of eviction is to pay up the rent 
demanded in the notice and to repair the 
default within the period of 30 days 
which constitutes locus poenitentiae for 


19. The question still survives whe- 
ther on facts not in dispute the tenant 
could be said to have failed to pay the 
rent within the time stipulated by Sec- 
tion 3 (1) (a) after receipt of the notice 
.of demand, Avoiding repetition, Bhola’ the 
tenant had sent a money order Ext. A-10 
on September 23, 1965, in the' amount of 
Rs, 20/- even prior to the receipt of the 
notice dated. December 22,. 1965. ‘This 
tender was for rent for two months of 
July and August, 1965 at- the admitted 

_rate of Rs. 10/- p. m. Soon after the no- 
tice, a second money order Ext. A-11 in 


the amount of Rs.. 60.69 p. was sent for- 


the rent up to and inclusive of December 
31, 1965. A third money order. was sent 
for Rs. 80/- covering rent up to February, 
1966. The first money order was prior to 
the notice and the second and third 
money orders were subsequent to the no- 
tice and they were all prior to the suit. 
All the three money orders were refused. 
But even before the suit was filed, Bhola 
approached the Court of Munsif under 
Sec. 7-C which enables a tenant who is 
attempting to pay rent but whose attempt 
is thwarted by the landlord by refusing 
to accept the rent tendered, to deposit the 
rent in the Court. S. 7-C. (1) comprehends 
a.situation where a landlord refuses’ to 
accept any rent lawfully paid to him -by 
tenant and Section 7-C (2) comprehends 
a situation where any bona fide doubt or 
dispute has arisen as to the identity of 
the person who is' entitled to receive any 
rent payable by the tenant, In both the 


situations the tenant ‘can approach .. the © 


Court of the Munsif having" ‘jurisdiction 
in the area where the accommodation -is 
situated, under Section’ 7-C (3) and depo- 
sit the rent. On receipt of this deposit the 
- Court: has to serve a notice on the land- 


lord and. the deposit-is for the benefit - of ~ 
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the landlord who.can withdraw the same . 
at any. time. Sub-sec. (6) provides. that 

where deposit has been made either 

under S. 7-C (1) or S. 7-C (2) it shall be- 
deemed that the rent has duly been paid. 

to tne landlord which would imply that 

the tenant is not in default so as to be- 
denizd the protection of. the Rent Act. 


20. In this case the tenant Bhola ten- 
dered rent by three money orders, All the 
three were refused by the landlord and 
when called upon to explain why the rent 
tend2red by money order -was-not accept- 
ed, a specious plea was taken that the 
money order was addressed to ‘Gauri 
Sharkar wali Sheo Narain’ and Sheo 
Narain having nothing to do with the pro- 
perty, it was not a valid- tender to the 
landiord. Is it a fair conduct of the land- 
lord? If one recalls the observations of 
the trial Court extracted hereinbefore, 
the recitals in the sale deed under which 
the landlord purchased the suit property 
are misleading and likely to confuse any 
one reading the same. Yet the tenant 
even before the. first demand by . notice 
sent the money arder addressed undoubt- 
edly to the respondent with -description 
of the respondent not very happy but 
one induced by his own sale deed. Was’ 
he justified in refusing. the same? After 
refusing the morey order: when the no-| 
tice was served, no attempt was made to} 


‘clarity the situation, a fact which hast. 


appealed to the trial Court in non-suiting’ - 
the plaintiff. But if the sale deed is con- 
fusing. and likely to mislead and if the 
landlord acquired property under such a 
Sale deed where property purchased «by 
Sheo Narain and the present respondent: 
formed overlapping description, could 1t- 
not be said that a bona fide doubt or dis- 
pute would arise as to the person who 
has purchased the property and would 
therefore be entitled to recover rent and 
would not Section 7-C (2) come into play 
to enable the tenant to deposit the rent in 


the court of the Munsif to save himself 


from the threat. cf eviction and which he 
unhesitatingly dic undertake and deposit- 
ed the rent? By what logic such a tenant 
coulc be said to be one who has failed to 
pay the rent either prior or subsequent 
to the notice? He took every possible 
step within his means and power to pay 
the rent. It would be a travesty of jus- 
tice if on ‘some’ hyper-technical con- 
sideration such an over-zealous tenant can 
be denied the: protection of the rent Act.|'' 
Any other interpretation of the “conduct 
of the tenant*may lead in’ given case io 
perversion of ‘the Act, namely, adequate 
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protection of the ‘tenant. . (See. Shyam- 
- charan Sharma - v. .Dharamdas), (1980) 2. 
SCR 334 at p. 338: (AIR 1980 SC 587). 


21. The trial Court approached the 
matter in the correct perspective and dis- 
missed the suit, The first appellate court 
merely noted the fact that the money - 
_orders sent in the name of Gauri Shan-' 
kar wali Sheo Narain’ would not consti- 
tute legal tender of rent. The learned ap- 
pellate Judge did not examine the effect 
of deposit made under S. 7-C’and.on the 
aforementioned short ground allowed’ the. 


appeal and decreed “eviction. Unfortu-. 
nately, in the High Court the whole 
emphasis was placed on some almirah 


which, in our opinion, is a misplaced em- 
phasis and hardly relevant for the deci- 
sion of the appeal, Neither the effect of 
previous money. orders nor the deposit 
under S. 7-C were examined by the: High 
Court, The ‘High Court affirmed the de- 
cree .of the first appellate Court with 
this observation that the defendant ten- 
ant shall not be ejected from the almirah 
shown in map, Ext. C-24. 

22. In the circumstances herein dis- 
cussed, as Bhola the tenant could not be. 
said to have failed to pay the rent in 
arrears, he and after his death his suc- 
cessors are not liable to be evicted. on the 
ground mentioned. in Sec. 3 (1) (a). Ac-- 
cordingly, this appeal is allowed and the 
‘decre of the first appellate Court and the 
High Court are set aside and the decree 
of the Court dismissing the suit is restor- 
ed with no order as to costs. 


C. A. 1278/79: 


23. .Chet Narain, the appellant is the 
tenant on a monthly rent. of Rs. 6.25 p. 
and according to the respondent landlord 
he was in arrears- from July 1, 1965. A 
notice of demand Ext. 4 dated. October 
23, 1967, was served upon the appellant 
on November 2, 1967. The facts. found by 
the trial Court.are that the appellant 
tenant had remitted Rs, 156.25 p. on 
October 16, 1967, as per money order Ext. 
A-18. This was tender of rent prior to 
notice. By the date of notice tenant was 
in arrears of rent for the period of 27 
months but even before the receipt of the 
notice, by money order Ext. A-1§ dated. 
October 16, 1967,- he .had. remitted 
‘Rs, 156.25 p. as rent to ‘Gauri Shankar 
‘Wali Sheo Narain’. This. money order was 
‘refused. By another money ‘order Ext: 
A-17 an amount of Rs. 168.75 p. was ten-. 
‘dered -by:way. of rent to ‘Gauri Shankar 
‘wali Sheo Narain’ and. this was-refused 
on January 23; 1968. Immediately there- 
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‘after the appellant tenant approached 
the Court of Munsif .and initiated pro- 
ceeding under S. 7-C and-as per Ext. 
A-10, deposited the rent in arrears. The 
respondent -has neither disputed the ten- 
dering of rent by money order and refu- 
sal of the same nor the deposit of the 
rent under Section 7-C. The trial Court 


Gauri Shankar’ 


dismissed the suit holding that the tenant. 


could not be said to have failed to pay 
the rent and was not liable to be evicted 
on the ground mentioned in Section 3 (1) 
(a). On appeal by the landlord the ap- 
-pellate Judge reversed the finding on the 
only ground that the money order 
addressed to ‘Gauri. Shankar wali Sheo 
Narain’ would not constitiite-legal tender. 
The appellate Court even did not care-to. 
examine the effect of deposit made by the 
tenant under Section 7-C. The appellate 
court reversed the trial Court’s decree 
and decreed the suit. The second appeal 
of the tenant was dismissed on the same 
ground, namely, the tender of rent by 
money order to ‘Gauri Shankar wali Sheo 
Narain’ is not legal tender. The High 
Court also did not care to examine the 
effect of deposit under Section 7-C. in the 
facts and circumstances of the case, 


24, In the facts set ‘out above, could 
this tenant be said to be the one who has 
failed to pay the rent and was to be 
denied the protection of the Rent Act. 


25. Facts herein set out clearly show 
that the reasons which appealed to us in 
the case of the connected appeal would 
mutatis mutandis apply here. Therefore, 
for the same reasons,’ this appeal will 
have to be allowed and the decree of.the 
High Court and the’ first appellate Court 
would have to be set aside and the one 
passed by the trial Court has to be re- 
stored. ; ; 


26. Aces Civil Appeal No. 813/ 
80 and Civil Appeal No, 1278/79 are 
allowed and- the decree and judgment of 
the first appellate court and the High 


Court in each of them is set aside and the: :- 


one of the trial Court is restored with no 
order as to casts throughout. 


A _ Appeals allowed: 


1462 S.C. 


AIR 1981 SUPREME COURT 1462 


= 1981 Tax. L. R. 889 
(From: (1979) 12 Cur Tax Rep (Bom) 45) 
V, D. TULZAPURKAR AND E. S. 


VENKATARAMIAH, JJ. 


Civil Appeals Nos, 2115 to 2117 of 1980, 
D/- 22-4-1981. À 


C. L-T., Bombay, Appellant v. The Bar 
Council of Maharashtra, Respondent. 


Bar Council of India, Bar Council of 
Gujarat, Interveners. B 

(A) Income-tax Act (43 of 1961), Ss. 11, 
10 (23A) and 2 (15) — Assessee Bar Coun- 
cil of Maharashtra — Income of assessee 
consisting of interest from securities and 
income by way of enrolment fees — 
Claim of exemption under S. 10 (23A), 
and S. 11 — Acquiescence by Revenue in 
decision of Tribunal — Point cannot be 
allowed to be raised in special leave ap- 
peal; (Constitution of India,. Art. 136; 
Evidence Act (1872), S. 115). . 


The respondent assessee Bar Council 
of Maharashtra is a body corporate 
established under the 
1961. During the relevant . assessment 
years the assessee derived income from 
securities (interest) and other income by 
way of enrolment fees. The Counsel for 
revenue urged before the Tribunal that 
the relief clairned under S. 11 was ruled 
out by reason of relief having been ob- 
tained by the assessee in respect of its 
income from enrolment fees under- Sec- 
tion 10 (23A) of the Act. The Tribunal 
took the view that the two provisions 
were not mutually exclusive but operat- 
ed under different circumstances, that 
S. 11 was relatively wider in its scope 
and ambit, that while S. 10 (23A) grant- 
„ed absolute exemption in respect of par- 
ticular types of income. S. 11 imposed. cer- 
tain conditions for the exemption but such 
exemption was available for all sources 
and there was nothing inherently im- 
probable or inconceivable about the two 
provisions ‘operating simultaneously and 
as such the claim for exemption under 
S. 11 was available to the assessee pro- 
vided it satisfied all the requirements of 
that provision. It was after negativing 
the contention in this manner that the 
` Tribunal went on to consider the claim 
for exemption made by the  assessee 
under S. 11 but on merits found that 
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there was no material or evidence on 
record to show whether or not the secu- 
rities were held by the assessee for any 
of eharitable purposes and,. therefore, it 
remanded the case. The remand order 
was never challenged:by the Revenue by 
seeking a reference on the ground that a 
remand was unnecessary because S. 11 
was ruled out by reason of exemption 
having been obtained by the assessee 
under S. 10 (23A) of the Act nor was any 
such contention raised when reference 
was sought by the assessee nor when the 
matzer was being argued in the High 
Courż. 


Hetd, that in the. circumstances it 
would be clear that the Revenue ac- 
quiesced in the view taken by the Tri- . 
bunai that the claim for exemption under 
S. 11 of the Act could not be said to be 
ruled out by reason of the provisions of 
S. 10 (23A). The Counsel for revenue 
could not be allowed to raise that point 
in appeal by special leave -before the 
Supreme Court. (Para 6) 


(B) Income-tax ‘Act (43 ‘of 1961), Sec- 
tions 11 and 2 (15) — Assessee Bar Coun- 
cil of Maharashtra — Assessee deriving 
income from interest on securities — 
Exemption from tax under S, 11 — 
Dominant purpose of assessee was ad- 
vancement of object of general public 
utilijv—Held, assessee was entitled to ex- 
emption. (Advocates Act (1961), S. 6). 

Tke respondent assessee Bar Council 
of “Maharashtra is a body corporate 
established under the Advocates Act 
1961. During the relevant assessment 
years the assessee derived income from 
securities (interest) and other income by- 
way of. enrolment fees. The assessee 
claimed exemption from tax in respect 
of income by wey of interest on securi- 
ties. The High Court took the view that 
having regard to the obligatory functions 
enjoined upon a State Bar Council under 
Secticn 6 of the Advocates Act the as- 
sessee could be regarded as a body con- 
stituzed for general public utility and 
the entire income-of the body would be 
exempt from tax under S. 11 of the Act. 
In its view the advancement of any ob- 
ject beneficial to the public or a section 
of the public as distinct from an indivi- 
dual or.a group of individuals would be 
a charitable purpose as defined in Sec- 
ion 2 (15) of the Act and granted ex- 
emption, - 

- ‘Held, that the High Court was corréct 
in teking the view and granting exemp- 
tion to assessee, {Para 12) 
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Having regard to the Preamble of the 
Advocates Act and the nature of the 
various obligatory functions including 
the one under cl. (d) enjoined upon every 
State Bar Council under S. 6 (1) of the 
Act, it is clear that the primary or domin- 


ant purpose of an institution like the as-` 


sessee-Council is the advancement of the 
object of general public utility | within 
the meaning of S. 2 (15) of the Act, and 
as. such the income from securities held 
by the assessee would be exempt frem 
any tax liability under S. 11 of the Act. 
It is clear that sub-sec. (1) of S. 6 of Ad- 
vocates Act lays down the obligatcry 
functions while sub-s. (2) indicates what 
are the optional or discretionary fumc- 
tions that could be undertaken by the 
State Bar Council and from amongst the 
obligatory functions it will be wrong to 
pick out one and say it is the primery 
or dominant object or purpose, All :he 
clauses of sub-s. (1) will have to be can- 
sidered in the light of the main objective 
sought to be achieved as indicated in <he, 
Preamble. In other words, the dominant 
purpose of a State Bar Council as reflect- 
ed. by the various obligatory functions 
is to ensure quality service of cem- 
petent lawyers to the litigating pubdic, 
to spread legal literacy, promote law re- 
forms and provide legal assistance to “he 
poor while the benefit accruing to <he 
lawyer-members is incidental. It is tzue 
that sub-section (2) provides that a State 
Bar Council may constitute one or more 
funds for the purpose of giving | finan- 
cial assistance to organise welfare schemes 
for the indigent, disabled or otier 
advocates; but it is an optional or dis- 
cretionary function to be undertaken by 
the Council. (1979) 12 Cur Tax Rep 45 
(Bom), Affirmed. (Para 10) 


(C) Income-tax Act (43 ‘of 1961), Sec- 
tions 2 (15) and 11 — Term ‘charitable 
purpose’ — Interpretation — English deci- 
sions not relevant. (Interpretation of 
Statutes — Foreign decisions).. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1980 SC 387:121 ITR 1:1980 Tax 

LR 230 7 
AIR 1965 SC 1281:55 ITR 722 7 
AIR 1944 PC 88:12 ITR 482 | 7 

(Contd. on Col. 2) 


Assessment year 


1962-63 Rs. 3,779 
1963-64 Rs. 8,528 
1964-65 Rs. 9,356 
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(1932) 16 Tax Cas 158: 100 LJKB 705: 
145 LT 553, Institution of Civil En- 
gineers v. Inland Revenue Commr hi 

(1929) 13 Tax Cas 58:97 LJKB 106: 138 
LT 192, Inland Revenue Commr. v. 
Yorkshire Agricultural Society H 

(1929) 13 Tax Cas 819:97 LJKB 578:139 
LT 225, General Medical Council v. 
Inland Revenue Commr. 11 

(1899) 3 Tax Cas 173, Re: Royal nee 
of Surgeons 
Mr. S. C. Manchanda, Sr. rene 

(Miss A. Subhashini, Advocate with 

him), for Appellant; Mr. V. N. Ganpule 

and Mrs. Veena .Devi Khanna, Advocates 
for Respondent; Mr. V. N. Ganpule, Ad- 
vocate, (for No. 1) and Mr. S. C. Patel, 

Advocate, (for No. 2) for Interveners, 
TULZAPURKAR, J.:— These appeais 

by special leave raise the question: ‘“whe- 

ther on the facts and in the circum- 
stances of the case the assessee-council 
could be taken to be a body intended te 
advance any object of general public uti- 
lity falling within S. 2 (15) for purposes 

of S. 11 of the Income-tax Act, 1961?” 
2. The facts giving rise to the afore- 

said question may briefly be stated.. The- 

respondent assessee —- Bar Council of 

Maharashtra -— is a body corporate es- 

tablished under the Advocates Act, 1961 

(Act 25 of 1961) which came into force 

on December 28, 1961. During the ae- 

counting periods relevant to the assess- 

ment years 1962-63, 1963-64 and 1964-64 

the assessee derived income from secu- 

rities (interest) and other income by way 
of enrolment fees particulars whereof, 
are as follows: 


(For table see below) 

3. The Income-tax Officer subjected. to 
tax the income from both the sources for 
all the three years. In appeals preferred 
ta the Appellate Assistant Commissioner 
it was contended by the assessee that its 
other income by enrolment fees was ex- 
empt under S..10 (23A) and interest on 
securities was exempt from tax under 
S. 11 of the Income-tax Act, 1961. The 
Appellate Assistant Commissioner nega- 
tived the exemption claimed under Sec- 
tion 10 (23A) in the’ absence of the Cen- 
tral Government’s notification according. 
approval to the association and with re- 
gard to the claim for exemption in res- 
pect of the interest on securities he held 


Other income 


Rs. - 28,035 
Rs. 3,04,103. 
Rs. -96,322 
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that it was not established that the 


securities. were held on: trust for- any 
charitable purpose. He took the- -view 
that the main object of- the. assessee- 


council was to. benefit the légal profes- 
sion (its Members) and, therefore, the 
object was not one of general public uti- 
lity; Accordingly he confirmed the as- 
sessment orders for the three years. 


4. The matter was carried in: further 
appeal to the Income-tax Appellate Tri- 
bunal and since by that time the Central 
Government had. accorded approval to 
the assessee for the purpose of S. 10 
(23A) by a notification dated August 5, 
1966 with effect from December 28, 1961, 
the Tribunal held that the assessee-coun- 
cil was entitled to exemption under Sec- 
tion 10 (23A) in respect of its income by 
way of enrolment fees. In regard to the 
income by way of interest on the secur- 
ities the Tribunal observed. that the 
character of the body holding the secur- 
ities was not by itself decisive, that safe- 
guarding the rights, privileges and inter- 
„est of advocates on its roll could not be 
said to be an object’ of general public 
utility, that the real question to be con- 
sidered. under S. 11 was whether the 
securities were held for any charitable 
purpose or not and the tribunal found 
that there was no evidence or material 
on record touching this aspect. It, there- 
fore, remanded the case back to the Ap- 
pellate Assistant Commissioner and 
directed him to dispose of the case by 
examining the question as to the purpose 
for which the ‘securities were held by 
the assessee-council. It observed that if 
the said securities were held for educa- 
tional purpose or for any other charitable 
purpose then the exemption under S. 11 
would be admissible to the extent avail- 
able under the law. At the instanca of 


the assessee-council the question set out - 


at the commencement of this judgment 
was referred to the High Court for its 
decision under S. 256 (1) of the Act. The 
High Court took the view. that having 
regard to the obligatory functions en- 
joined upon :a State Bar Council under 
S. 6 of the Advocate’s Act the assessee- 
council could be regarded as a body con- 
stituted for. general public utility and 
that the entire income of the body would 
be exempt from tax under S. 11 of the 
Income-tax Act, 1961. In its view the ad- 
vancement of any object 
the public or a section of the publie as 


distinct from an individual or a group ` 
of- individuals would be a charitable pur- . 
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“pose as defined in S. 2 (15) of the In- 


come-tax Act and`in this view of the 
matter the High ‘ Court answered the 
question in the affirmative and against 
the Revenue. It is this view of the High 
Court that is being challenged by thè 
Revenue before us in these appeals. 


5. In support of. the appeals counsel 
for the Revenue sought to raise two con- 
tentions. First, he urged that the relief 
claimed under S. 11 was ruled out by 
reason of relief naving been obtained by 
the assessee-courcil in respect of its in- 
come from enrolment fees under S. 10 
(23A) of the Act. According to him Sec- 
tion 10 (23A), while exempting from tax 
any income of an association or institu- 


tion established in Irdia having as its 


object the control, supervision, regulation 
and encouragement o? the profession of 
law, medicine, accountancy and any other 
professior: as the Certral Government 
may specify, has expressly excluded 
from. exemption such. association’s or in- 
stitution’s income, chargeable under the 
head “interest on securities” or “income 
from .house properties” or “any income 
received in rencering any specific ser- 
vice”, ete, and. therefore. what has been 
exprassly excluded from exemption 
under this provision could not be or was 
not intended to be exempt under S. 11 
of the Act. In other words, the assessee~ 
counzil’s claim for. exemption in respect 
of interest on securities under S. 11 was 
ruled out by reason cf S. 10 (23A) of 
the Act. Secondly, counsel contended 
that on merits the High Court’s view 
that the assessee-council was a body 
constituted for advancement. of an ob- 
ject of general public utility was errone- 
ous inasmuch as it was a body establish- 
ed principally for the purpose of safe- 
guarding the rights, privileges and in- 
terest of the advocates on its roll and 
since such objective merely served to 
benefit the members cf the profession it 
was no charitable purpose as defined by 
S. 2 (15) for purposes of S. 11 of the Act. 
In support of .this contention counsel 
placed reliance on. some English . deci- 
sions. i : 

6. At the outset it may -be. stated 
that we were not inclined to permit 
counsel far the Revenue to urge his first 
contention as in our view the Revenue 
must be deemed to have given up the 
same. We may point out that precisely 
this very contention was raised by the 
Revenue before the Tribunal and was. 
negatived by it. The Tribunal’ on a de-: 
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_ tailed analysis of the. concerned provi- 
sions took the view that the two provisions 
were. not mutually. exclusive but operat- 
ed under different circumstances: that 
Section 11 was relatively wider in. its 
scope and ambit, that while S. 10 (23A) 
granted absolute exemption in respect of 
particular types.of income S. 11 imposed 
‘certain. conditions for the exemption but 
such exemption was available -for all 
sources and there was nothing inherently 
improbable or inconceivable about’ the 
two provisions operating simultaneously 
and as such the claim for exemption 
under S, 11 was available to the assessee- 
council provided it satisfied all the re- 
quirements of that provision. We may 
point out that there are other allied pro- 
visions like for instance sub-s. (23C) in 
S. 10 which clearly indicate that the 
Legislature did not intend.to rule out 
S. 11 when exemption was 
under such specific provisions of S. 10. It 
was after -negativing the contention in 
this manner that the Tribunal went on 
to consider the claim for exemption 
made by the assessee-council under Sec- 
tion 11 but on. merits found that there 
was no material or evidence on record to 
show whether or not the securities were 
held by the: assessee-council for any. of 
charitable purposes and, therefore, it re- 
manded the case. The remand order was 
never challenged by the Revenue by 
seeking a reference on the ground thata 
remand was unnecessary because S. 11 
was ruled out by reason of exemption 
having been obtained by the assessee- 
council under S. 10 (23A) of the Act nor 
was any such contention raised when 
reference was sought by the assessee- 
council nor when the matter was being 
argued in the High Court. In these cir- 
cumstances it is clear to us that the 
Revenue acquiesced in the view taken 
by the Tribunal that the claim for ex- 
emption under S. il. of the Act could 
- not be said to be ruled out by reason of 
the provisions of S. 10 (23A). We, there- 
fore, proceed to deal with the second 
contention which was principally argued 
before us in these appeals. : 


_%. Under S, 11 of the Income-tax Act, 
1961, subject to the conditions therein 
specified, income derived from property 
held under trust wholly for charitable 
or religious purposés.to the extent to 
which such income is applied to such 
purposes in India is exempt from the tax 
liability under the Act and S..2- (15) gives 
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an inclusive definition of. the expression 
“charitable purpose” thus: 
“Charitable purpose” includes relief of 
the poor, education, medical relief -and 
the advancement of any other object of 


-general public utility not involving the 


carrying on of any activity for profit. 

It may be noticed that whereas. any ob- 
ject of general public utility was includ- 
ed in the definition of “charitable pur- 
pose” in the 1922 Act, the present defini- 
tion has inserted the. restrictive words 
“not involving the carrying on of any 
activity for profit” which qualify or 
govern the last head of. charitable pur- 
pose. In Commissioner of Income-tax, 
Madras v. Andhra Chamber of Commerce 
55 ITR 722: (AIR 1965 SC 1281) a case 
decided by this Court under the 1922 Act 
where the restrictive words were absent 
— this Court laid down that- if the pri- 
mary or dominant purpose of a trust or 
institution was charitable, any other ob- 
ject which by itself might not be charit- 
able but which was merely ancillary or 
incidental. to the primary or dominant 
purpose would not prevent the trust or 
institution from being a valid charity. 
After the addition of the restrictive 
words in the definition in the 1961 Act, 
this Court in Additional Commissioner 
of Income-tax, Gujarat v. Surat Art Silk 
Cloth Manufacturers’ Association, 121 ITR 
1: (AIR 1980 SC 387) affirmed that the 
aforesaid test of primary or dominant 
purpose of a trust or institution still holds 
good, that the restrictive words qualify 
“object” and not the advancement or ac- 
complishment thereof and that the true 
meaning of the restrictive words was 
that when the purpose of a trust or in- 
stitution was the advancement of an ob- 
ject of general public utility it was that 
object of general public utility and not 
its accomplishment or carrying out which 
must not involve the carrying on of any 
activity for profit. And applying these 
tests trading bodies like Andhra Chamber 
of Commerce and Surat Art Silk Cloth 
Manufacturers’ Association have been 
held to be institutions constituted with 
a view to advance an object of general 
public utility because their primary or 
dominant purpose was.to promote and 
protect industry, trade: and commerce 
either generally or in certain commodi- 
ties, even though some benefit through 
some of their activities did accrue to 
their members which was regarded as 
incidental and this Court held that. the. 
income derived from diverse sources by 
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these institutions (rental income from 
property in the case of Andhra Chamber 
of Commerce and income from annual 
subscriptions collected from its members 
and commission. of a certain percentage 
of the value of licences for import of 
foreign yarn and quotas for purchase 
- of indigenous yarn obtained by 
the assessee from its members in the case 
of Surat Art Silk Cloth Manufacturers’ 
Association) was exempt from tax liabi- 
lity under S. 11 of the Act. Reliance on 
English decisions would not be of much 
avail because the definition of charitable 
purposes as given in our Act since it em- 
braces ‘any other object of general pub- 
lic utility’ goes further than the defini- 
tion of charity to be derived from the 
English cases. Under English law of 
charity a trust is charitable only if it is 
within the spirit and intendment of the 
Preamble to the Statute of Elizabeth (43 
Eliz Ch 4) and all objects of general 
public utility are not necessarily chari- 
table, some may or some may not be 
depending upon whether they fall within 
the spirit and intendment of the Statute 
of. Elizabeth. Under our definition every 
object of general public utility would be 
charitable subject only to the condition 
imposed by the restrictive words insert- 
ed in the 1961 Act. It is because of this 
basic difference between Indian Law and 
English Law of Charity that Lord Wright 
in All India Spinners’ Assn. v.C.1.-T., 12 
ITR 482: (AIR 1944 PC 88) uttered a 
warning against blind adherence to 
English decisions on the subject thus: 
“The Indian Act gives a clear and suc- 
cinct definition which must be constru- 
ed according to its actual language and 
meaning. English: decisions have no bind- 
ing authority on its. construction and 
though they may sometimes afford help 
or guidance, cannot relieve the Indian 
Courts from their responsibility of ap- 
plying the language of the Act to the 
particular circumstances that emerge 
under conditions of Indian life”, 


8 Having regard to the aforesaid 
manner in which the definition of “chari- 
table purpose” given in S. 2 (15). has been 
_interpreted by this Court the . question 
that arises for consideration in these 
appeals is whether the securities, interest 
from which is sought to be exempted 
from tax lability, were held by the as- 
sessee-council on trust wholly for a chari- 
table purpose, namely, for the advance- 
ment of an object of general public uti- 
lity? Admittediy the assessee-council is 


C. I. T., Bombay v. Bar Council of Maharashtra 


A.L R. 


not indulging in any activity for profit 
and hence the aspect of considering the 
applicability of the restrictive words 
does not arise and the answer to the 
question must depend upon the nature or 
character of the functions and activities 
which the assessee-council ean under- 
take under the Advocates Act, 1961, for 
it is clear that it cannct go beyond what 
is preseribed by that Act. 

9$. The Preamble of the Advocates 
Act, 1961 shows that it was enacted with 
a view to amend and consolidate the law 
relating to legal practitioners andto pro- 
vide for the constitution of Bar Coun- 
cils and an All India Bar. Under S. 3 of 
the Act Bar Councils are constituted for 
varicus States and the assessee-council 
happ2ns to be a State Bar Council ‘for 
Maharashtra. Section 4 provides that 
every Bar Council shall be a body cor- 
porate having perpetual succession and a 
common seal, with power to acquire and 
hold property both movable and immo- 
vable and to contract, and may ‘by the 
name by which it is known sue or be 
sued. Section 6 is the material provision 
which sets out both obligatory as well as 
optional functions of every ‘State Bar 
Council and so far as is material runs 
thus: i 

“6. (1) The functions of a State Bar 
Council shall be— 

‘(a) to admit persons as advocates on 
its roll; f 

(b) to prepare and maintain such roll; 

(c) to entertain and determine cases of 
misconduct against advocates on its roll; 

(d) to safeguard the rights, privileges 
and interests of advocates on its roll; 

(e) to promote and support law reform; 

(ee) to conduct seminars and organise 
talks on legal topics by eminent jurists 
and ‘publish journals and papers of legal 
interest; : f 

(ee2) to organise legal aid to the poor 
in’ the prescribed manner; 

(f) to manage and invest the funds of 
the Bar Council; - 

(g) to provide for the election of its 
members; - 

(h) to perform .all other functions eon- 
ferre] on it by or under this Act, . 

(i) to do all other things necessary for 
discharging the aforesaid functions. 

(2) A State Bar Council may con- 
stitute one or more funds in the prescrib- 
ed manner for the purpose of— 

(a) giving financial assistance to orga- 
nise welfare schemes for the indigent, 
disabled or other advocates, 
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(b) giving legal aid or advice in ac- 
cordance with the rules made in his 
behalf.” : 


Sections 9, 9A and 10 of the Act provide 
for the constitution of vatious commit ees 
fer fhe purposes mentioned therein. Sec- 
tion 15 confers power on the Bar Coun- 
cil to make rules to carry out the pur- 
poses of this Chapter. The rest of the 
provisions of the Act are not material 
for the purpose of the issue under con- 
sideration. 

10. Counsel for the Revenue contend- 
ed that the primary object or purpose 
with which the Bar Council of 
a State is constituted is to berefit 
the members of the legal profession in- 
asmuch as under S. 6 (1) (d) it is an ob- 
ligatory function of the State Bar Ccun- 
cil to safeguard the rights, privileges and 
interests of the advocates on its roll and 
that. other functions like promotion of 
law reform, conducting law seminars etc. 
are incidental objects and the benefit to 
the publie is remote or indirect or inei- 
dental and, therefore, the assessee-ceun- 
cil could not be regarded as a body in- 
tended to advance the object of general 
public utility. It is impossible to accept 
this contention. It is clear that sub-sec- 
tion (1) lays down the obligatory fanc- 
tions while sub-s. (2) indicates what are 
the optional or discretionary funcfions 
that could be undertaken by the Etate 
Bar Council and from amongst the ob- 
ligatory functions it wiil be wrong to 
pick out one and say it is the primary 
or dominant object or purpose. All the 
¿clauses of sub-s. (1) will have to be zon- 
sidered in light of the main objective 
sought to be achieved as indicated in the 
Preamble. The functions mentioned in 
els. (a) and (b) of sub-s. (1), namel”, to 











admit persons as advocates on 
its roll and to | prepare and: 
maintain such roll, ere clearly re- 


gulatory in character intended to ensure 
that persons: with requisite qualifica-ions 
who are fit and otherwise proper to be 
advocates are available for being engag- 
ed by the litigating public, the function 
prescribed in cl. (c), has been enjcined 
‘upon avowedly with the objective of 
protecting the litigating public from un- 
scrupulous professionals by taking them 
to task for any misconduct on their part; 
it is also one of the obligatory functions 
of a State Bar Council to promote and 
support measures for law reform as also 
to conduct Taw seminars and organise 
talks on legal topics by eminent juzists, 
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obviously with a view to educate the 
general public, the function prescribed 
by cl. (eee) is obviously charitable in 
nature, the same being to organise legal 
aid to the poor. Amongst these various 
obligatory functions one under cl. (d) is 
to safeguard the rights, privileges and in- 
terests of the advocates on its roll and 
it is difficult to regard it as a primary or 
dominant function or purpose for which 
the body is constituted. Even this func- 
tion apart from securing speedy discharge 
of obligations by the litigants to the 
lawyers ensures maintenance of high pro- 
fessional standards and independence of 
the Bar which are necessary in the per- 
formance of their duties to the society. 
In other words, the dominant purpose of 
a State Bar Council as reflected by the 
various obligatory functions is to ensure 
quality service of competent lawyers to 
the litigating public, to spread legal lit- 
eracy, promote law reforms and provide 
legal assistance to the poor while the 
benefit accruing to the lawyer-members 
is incidental. It is true that sub-s. (2) pro- 
vides that a State Bar Council may con- 
stitute one or more funds for the purpose 
of giving financial assistance to organise 
welfare schemes for the indigent, dis- 
abled or other advocates; but it is an 
optional or discretionary function’ to be 
undertaken by the Council. Apart from 
that, admittedly the assessee-council has 
not so far constituted any such fund for 
the purpose specified in the instant case. 
As and when such a fund is constituted 
a question may arise for consideration 
and the Court may have to decide whe- 
ther the function so undertaken by a 
State Bar Council has become the domin- 
ant purpose for which that Council is 
operating. Having regard to the Pream- 
ble of the Act and the nature of the 
various obligatory functions including the 
one under cl. (d) enjoined upon every 
State Bar Council under S. 6 (1) of the 
Act, it is clear that the primary or 
dominant purpose of an institution like 
the assessee-council is the advancement 
of the object of general public utility 
within the meaning of S. 2 (15) of the 
Act, and as such the income from secu- 
rities held by the assessee-council would 
be exempt from any tax liability. under 
S. 11 of the Act... 


11. Having come to the aforesaid con- 
clusion on applying the language of our 
Act to the nature of functions undertaken 
by a State Bar Council under the Ad- 
vocates Act 1961 it is truly unnecessary 
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{to deal with the English decisions . cited 
during the course of arguments. How- 
ever, we. might indicate that in two cases 
(Royal College of Surgeons case (1869) 3 
Tax Cas 173 and the General Medical 
Council’s case (1929) 13 Tax Cas 319 on 
an analysis of the functions undertaken 


by the two concerned institutions under - 


the Statutes and Charters governing 
them the Court came to the conclusion 
that the institutions were not ‘constituted 
‘for charitable purpose but they were 
more of professional institutions, the ap- 
proach being to find out whether the ob- 
jects satisfied the limited concept of 
charity within the spirit and intendment 
of the Statute of Elizabeth. In the other 
- two cases (The Yorkshire Agricultural 
Society’s case (1929) 13 Tax Cas 58 and 
The Institute of Civil Engineers’ case 
` (1932) 16 Tax Cas 158 the Court took the 
view that both the institutions were con- 
stituted for charitable purposes entitled 
to exemption under S. 37 (1) (b) of the 
Income-tax Act, 1918, and the benefits 
accruing to the members were regarded 
as incidental. 


12, In the result we are of the opin- 
ion that the High Court was right in 
answering the question in the affirmative 
„and in favour of the assessee. The appeals 
are accordingly dismissed with no order 
as to costs. 

Appeals dismissed. 
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Criminal Appeal No. 669 of 1980, D/- 
7-5-1981. 

The State of Karnataka, Appellant v. 
Krishna Bhima Walvakar and otkers, 
Respondents. f 

(A) Karnataka Edible Oil, 
Seeds and Oil Cakes (Declaration of 
` Stocks).Order (1976), Cl. 3 (2) (a) and (b) — 
; Transport of Edible Oils etc. on Sunday 
‘or holiday — Stock-holder is duty bound 
to furnish required declaration before 
commodity leaves place of transport. 
1979 Cri LJ 977 (Kant), Reversed. (Essen- 
tial Commodities Act (1955), Ss. 3, 6-A). 


Sub-cls. (2) (a) and (b) of Cl. 3 of. the 
order enjoin: that the stock-holder shall 


make, a: declaration: ‘in Form II in rela- 
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Edible Oil- 


and (b) — Confiscation of 
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tion to movement of edible- oil, edible ‘oil 

seeds and oil cakes, to the Tahsildar in-- 
charge of the taluka of the place from ' 
where such edible oil, edible oil seeds and 
oil cakés are transported before such edi- 
ble oil, edible oil seeds or oil cakes, leave 
the lace, The whole purpose.is to main- 
tain a control over the stock-of such . 
essential commodities at a place with a` 
view to secure their equitable distribu- ` 
tion and availability at fair prices. The 
requirements of sub-cls. (2) (a) and (b) 
of Cl. 3 of the order are clearly manda- 
tory. (Para 10) 


Wren the partes enter into a transac- . 
tion of magnitude there is a duty cast 
on them to comply with the require- 
menis of sub-cls. (2) (a) and (b) of Cl. 3 
of the. order kefore the consignment 
leaves the place. If the-consignment is to 
be loaded on a Sunday, nothing prevents 
the parties from furnishing a declaration . 
earlier.. (Para 7) 


Where the stock-holder after despatch- 
ng the consignment of groundnut oil, 
purported to furnish the declaration in 
Form II and the Deputy Commissioner, 
held that the stock-holder having con- 
travened the provisions of sub-cls. (2) 
(a) and (b) of Cl. 3- of the Order, the 
seized truck along with the entire con- 
signment of the groundnut oil was liable 
to be confiscated under S. 6-A of the Act. 
The Sessions Judge, held rightly con- 
firmed the order of confiscation passed 
by the Deputy Commissioner under S. 6-A 
of the Act as it was unassailable. Held 


. further that the High Court erred in set- 


ting aside the order of confiscation made 
by the Deputy Commissioner under Sec- 
tion -5-A of the Act on the’ ground that 
the day cf transport being Sunday, the 
declaration in Form II could not be de- 
livered to the Tahsildar since the Taluka 
office was closed. 1979 Cri LJ 977 (Kant), 
Reversed. ; (Para 7)- 

(B) Essential Commodities Act (10 of 
1955), Ss. 3, 6-A — Karnataka Edible Oi, 
Edible Oil Seeds and Oil Cakes (Declara- 
tion of Stocks) Order (1976), Cl. 3 (2) (a) 
commodity 
seizec for contravention -of Order -—— 
Whether confiscation of entire quantity 
of commodity can be directed. © ; 

Tt is axiomatic that the power. of: con- 
fication of an. essential commodity. seized . 
for contravention . of an ‘order issued: 


„under S. 3, is a discretionary. power..The 


use of the word.‘may’ under S. 6-A how-' 
ever, does not necessarily mean that the:. 
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Deputy Commissioner cannot, 
given circumstances of a aor CESE, 
direct the -confiscation of the entire ceon- 
signment of an essential commodity in 
relation to which there is a contraven- 
tion of any of the orders issued under 
S. 3 of the Act. It all depends on zhe 
facts and circumstances of each case 
whether the confiscation should be of an 
entire consignment or part of it, depend- 
ing upon the nature of the contrav2n- 
tion. The power conferred on the Deputy 
Commissioner under S. 6-A of the Act, 
by the use of the word ‘may’ makes ‘the 
power coupled with a public duty. Some- 
times it may be in the public interest to 
direct confiscation of the entire con- 
' signment of an essential commocity 
when there is. deliberate contravention 
of the provisions of an order issued under 
S. 3 of the Act. - (Para 9) 


‘Mr. B. R. L. Iyengar, Sr. Advocate, 
(Mr. N. Nettar, Advocate with him), for 
Appellant; Mr. Ram Jethmalani, Sr. 
Advocate, (Miss Rani Jethmalani, Advo- 
cate with him), (for No. 4) and Mr. A. L. 
Wahi and Mr. K. C. Dua, Advocates tfor 
Nos. 1-3), for Respondents. : 


SEN, J.:— In this.appeal, by spezial 
leave, from the judgment of the Karna- 
taka High Court, the only issue betw2en 
the parties is as to the legality and pro- 
priety of the order of confiscation passed 
by the Deputy Commissioner, Belgaum, 
of a consignment of 7,200 kg. of ground- 
nut oil seized for contravention of sab- 
cls. (2) (a) and (b) of Cl. 3.0f the Edible 
Oil, Edible Oil Seeds and Oil Cakes 
(Declaration of Stocks) Order, 1976 (here- 
inafter called the Order). 


2. Briefly stated, the facts’ are these: 
On 6-6-1977 at about 11-30 a. m., the Sub 
Inspector of Police, Hukeri, intercepted 
a truck bearing registration No.. MHL 
2675 laden with 40: barrels of groundnut 
cil weighing 7,200 kg. which were being 
transported from Kampli to Nippani, 
without furnishing a declaration in 
Form II to Tahsildar, Hospet, as required 
under sub-cls. (2) (a) and (b).of Cl. 3 of 
the Order. The Sub Inspector of Polce, 
after seizing the vehicle and the oil re- 
gistered a case and thereafter reported 
the matter to the Deputy Commissioner, 


Belgaum. He forwarded’the: report to- 


gether with the seized vehicle and the oil 
to the. Deputy Commissioner, f 
for taking action under S. 6-A of the 
Essential Commodities Act, 1953 (herein- 
-after called: the Act). The truck was re- 
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leased to the owner on his executing an 
indemnity bond, and the groundnut oil 
released to the Respondent 4, Gopinath 
Manikchand Dharia, Proprietor, Messrs. 
Anant Oil Mills, Nippani on his furnish- 
ing a bank guarantee for Rs. 70,000/- to- 
wards the price thereof. The Deputy 
Commissioner gave notices as required 
under S. 6-B of the Act to the parties 
concerned. During the enquiry, the re- 
spondent No. 4 produced ‘before him a 
copy of the invoice dated 5-6-1977 issued 
by Sri Satyanarayana Oil Mills, Bellary 
Road, Kampli, showing the sale of 
7,200 Kg. of groundnut oil to Messrs. 
Anant Oil Mills, Nippani. He also pro- 
duced a copy of the declaration in Form 
No. 39 prescribed under the Mysore Sales 
Tax Act, 1957. The Deputy Commis- 
sioner, after affording the parties an op- 
portunity of hearing, held that the re- 
spondents had contravened the provisions 
of sub-cls. (2) (a) and (b) of Cl. 3 of the 
Order and accordingly confiscated 40 bar- 
rels of groundnut oil and the truck bear- 


. ing registration No. MHL 2675, 


3. The respondents preferred an .ap-- 
peal under S. 6-C of the Act before the 
II Additional Sessions Judge, Belgaum, . 
who was the Appellate Authority. But- 
he, by his well~considered judgment, 
confirmed the order of confiscation pass- 
ed ‘by the Deputy Commissioner under 
S. 6-A of the’ Act. Thereupon, the re- 
spondent preferred a revision before the 
High Court and: a‘ learned single Judge 
has, by his judgment, set aside the ‘order 
of the Appellate Authority as well as the 
Deputy Commissioner on the ground that 


. there was substantial compliance of the 


requirements under sub-cls. (2) (a) and 
(b) of cl. 3 of the Order inasmuch as the 
respondents. had sent the prescribed de- 
claration in Form II to the Tahsildar, 
Hospet on 7-6-1977. According to the 
High Court, no such declaration could be 
furnished on 5-6-1977 as it was a holi- 
day being Sunday. Upon that view, the 
High Court set aside the order of con- 
fiscation passed by the Deputy Commis- 
sioner under S. 6-A of the Act and direct- 
ed- restoration of all the properties to the 
persons. concerned.. Hence this appeal by 
special leave, 


‘4 The State. was not interested in 


the confiscation of the truck. and, there- 
fore, special leave is confined to -the 
question of the legality ‘and propriety of. 
the order of confiscation passed by the- 
Deputy Commissioner under Sec. 6-A of- 
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the Act in respect of the seized ground- 
nut oil. - 

5. On the admitted facts, there can 
be no doubt whatever that there was a 
contravention of sub-cls. (2) (a) and (b) 
of Cl. 3 of the Order. Sub-cls. (2) (a) and 
(b) of Cl. 3 are as follows: 

"3. (2) A stock holder who transports 
Edible Oils, Edible Oils Seeds and Oil 
Cakes shall make a declaration in Form 
If to the Officer specified in sub-clause (1) 


in respect of such Edible Oils, Edible Oil- 


Seeds and Oil Cakes,— 


(a) at the place from where such Edi- 
ble Oils, Edible Oil Seeds and Oil Cakes 
are transported, before such Edible Oils, 
Edible Oil Seeds and Oil Cakes leave the 
said place; and 

{b} at every check post on the route, 
immediately after their arrival there: - 


Provided that the declaration at a check 
post shall be made in person by the 
stock holder or by the person in charge 
of such Edible Oils, Edible Oil Seeds and 
Oil Cakes to such Officer, as the Govern- 
ment may by special or general order 
specify.” 

6. The expression ‘stock-holder’ has 
been defined in the Order as meaning 
“Every person who is in possession or 
control of 150 kilograms or more of 
groundnut oil........ .(b) 15 quintals or 
more of groundnut oil cakes......... (o) 15 
quintals or. more of groundnut seeds...... 
and (d) 20 quintals of groundnut shell.” 
The Explanation thereto provides that 
edible oil, edible oil seeds and oil cakes 
in transit shall be presumed to be under 
the control of the owner thereof. 


7. The order passed by the High 
Court setting aside the order of ccnfis- 
cation made by the Deputy Commissioner 
under S. 6-A of the Act can hardly be 
‘supported. In réaching the conclusion 

‘\that it did; the High Court observes that 
5-6-1977 being Sunday, the declaration 
in Form II could not be delivered to the 
Tahsildar since the Taluka Office was 
closed. Nor could it be sent by register- 
ed post acknowledgement due as the 
Post Office could not have been working 
on that day. It then goes on to observe: 


“Then, the question is, whether a 
stock-holder should not at all transport 
his stock on a Sunday, though the con- 
tractual terms of his business of such 
transaction required that it should be 
done, as the-stock should reach the con- 
signee on a particular date. It is impossi- 
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ble to conceive that law expects any citi- 
zen to perform what is impossible to ba 
performed in law. Now the fact that 
Form II has been received in the offica 
of the Tahsildar on 7-6-1977, clearly in- 
dicates that it must have been sent by. re- 
gistered post on 6-6-1977, Anyhow, when 
once it is seen that it was impossible for 
the stock-holder (petitioner-4) to submit 
Form-II on 5-6-1977 before transporting 
groundnut-oil in that truck on that day, 
it cannot at all be said that petitioner-4 
has committed any breach of the provi- 
sions of the order.” 

It is difficult to subscribe to the view ex- 
pressed by the High Court, When th 
parties were entering into a transaction 
of such magnitude there was a duty cast 
on them to comply with the require- 
mens of sub-cls. (2) (a) and (b) of cl. 3 
of the Order before the consignment left 
the place. If the consignment was to be 
loaded on 5-6-1977 which -was a Sunday, 
nothing prevented the parties from fur- 
nishing a declaration on 4-6-1977. The 
Higk: Court appears to be labouring under 
a belief that there need be no strict ob- 
servance of the laws on a Sunday. Thera 
is no, warrant fer this view. 

8. Faced with the situation that it 
was rather difficult, if not impossible, to 
support the view taken by the High 
Court, Shri Ram Jethmalani, learned 
counsel for the respondent No. 4, made a 
valiant effort to avert the order of con- 
fiseation passed under S. 6-A of the Act, 
by advancing the following three con- 
tentions: (1) The power conferred on the 
Deputy Commissioner under S. 6-A of 
the Act, by the use of the word ‘may’, 
makes it a discretionary power which 
had to be used according to sound judi- 
} is urged that Messrs, | 
Anant Oil Mills to whom the groundnut 
oil belonged had committed no breach of 
sub-cls. (2) (a) and (b) of cl. 3 of the 
Order and, therefore, the order of con- 
fiscation of the entire consignment passed 
by the Deputy Commissioner was wholly 
arbitrary and excessive. (2) The power of 
confiscation entrusted to the Deputy 
Commissioner under S. 6-A of the Act is 
exercisable in’ relation to an essential 
commodity seized in pursuance of an 
order' made under S. 3. There was nothing 
to show that the groundnut: oil in 
question had been: seized or that a report 
of such seizure had been made without 
unreasonable delay te the Deputy Com- 
missioner under the Order and, therefore, 
the Deputy Commissioner had no power 
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to direct its confiscation under S. 6-A of 
the Act. (3) It is not established that the 
Deputy Commissioner had complied with 
the statutory requirements of S. 6-B of 
the Act, by giving a show cause notice 
to the persons concerned against the 
action proposed to be taken or afforded 
them an opportunity of hearing and, 
therefore, the order of confiscation pass- 
ed by him under S. 6-A was a nullity. We 
are afraid, none of these contentions can 
prevail, 


9. As to point No. (1), it is axiomatic 
that the power of confiscation of an 
essential commodity seized for contraven- 
tion of an order issued under S, 3, is a 
discretionary power. The use of the word 
‘may’, however, does not necessarily mean 
that the Deputy Commissioner cannot, 
in the given circumstances of a parti- 
cular case, direct the confiscation of the 
entire consignment of an essential com- 
modity in relation to which there is a 
contravention of any of the orders issued 
under S. 3 of the Act. It all depends on 
ithe facts and circumstances of each ease 
whether the confiscation should be of an 
entire consignment or part of it, depend- 
ing upon the nature of the contraven- 
tion, The power conferred on the Deputy 
‘Commissioner under S. 6-A of the Act, 
by the use of the word ‘may’, makes the 
power coupled with a public duty. Some- 
times it may be in the public interest to 
direct confiscation of the entire con- 
signment of an essential commodity when 
there is deliberate contravention of the 
provisions of an order issued under S. 3. 


-10. In the facts and circumstances of 
the present case, it cannot be doubted 
for a moment that the Deputy Commis- 
sioner acted in the public interest to 
direct. confiscation of the entire consign- 
ment of the groundnut oil, as it was be- 
ing transported from one place to an- 
other without furnishing the requisite 
declaration in Form H. AH systems of 
control, supply and distribution of es- 
sential commodities would fail unless the 
various control.orders issued by the 
Central Government under S. 3° of the 
Act in relation thereto are strictly ob- 
served. These control orders are issued 
under S. 3 when the Central Govern- 
ment is of opinion that it is ‘necessary or 
expedient so to do for maintaining or in- 
creasing supplies of essential commodi- 
ties or for securing equitable distribu- 
tion and availability at fair prices ete, 
Sub-cls, (2) (a) and (b) of Cl. 3 of the 
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Order enjoin that the stock-holder shall 
make a declaration in Form H in rela- 
tion to movement of edible oil, edible oil 
seeds and oil cakes, to the Tahsildar in- 
charge of the taluka of the place from 
where such edible oil, edible oif seeds 
and oil cakes are transported before such 
edible oil, edible oil seeds or oil cakes, . 
leave the place. The whole purpose is: to 
maintain a control over the stock of 
such essential commodities at a place 
with a view to secure their equitable 
distribution and availability at fair prices. 
The requirements of sub-cls, (2) (a) and 
(b) of CL 3 of the Order are clearly 
mandatory, 

11. We fail to comprehend the con- 
tention that there was ‘only a technical’ 
breach. Under sub-cls. (2) (a). and (b) of 
cL 3 of the Order, a stock-holder is: re- 
quired to furnish a declaration in form Ii 
in relation to movement of edible oil, 
edible cil seeds and cakes, to the Tahsil- 
dar in charge of the taluka at the place 
from where such commodity is. sought. to 
be transported before such commodity 
leaves the place. The definition of ‘stock- 
holder’ certainly means the consignor 





-who holds such stocks of edible. oil, oil 


seeds and cakes and! also may include a 
purchaser of such oil, seeds and cakes 
who is in possession or control thereof 
Explanation to the definition of 'stoek- 
holder’, by a legal fiction, treats the 
owner to have control over the edible 
oil, edible oil seeds and cakes, in. transit. 
The respondent No. 4, being the pur- 
chaser, also comes within the definition 
of ‘stock-holder’ by reason of the said 
Explanation. There is nothing to show 
that the consignor had, reserved the jus 
disponendi by the terms of the contract 
or appropriation and, therefore, the pro- 
perty in the goods passed to the respon- 
dent No. 4 on their delivery to a common 
carrier under S, 25 of the Sale of Goods 
Act, 1930. 

12. The allegation in the complaint is 
that 40 barrels of. groundnut oil weigh- 
ing 7,200 kg. were being transported by 
the truck bearing No. MHL 2675 without 
furnishing the requisite declaration in 
Form II and it was intercepted at the 
Hukeri check-post by the Sub-Inspector 
of Police. In response to a notice issued 
by the Deputy Commissioner under Sec- 
tion’6-B of the Act, the respondent No. 4 
produced before him the documents 
of title in relation to the goods. From 
these documents, it is clear that the con- 
signor was Sri Satyanarayana Oil Mills, 





. 1472 S.C, 


Kampli. and the consignee was- Messrs. 
Anant Oil Mills, Nippani and that the 
‘truck was laden with the consignment. 
‘These facts were also borne out by the 
particulars furnished in the declaration 
in. Form 39 under the Mysore Sales Tex 
Act, 1957. - 


13. It appears from these documents 
that Sri Satyanarayana Oil Mills, after 
` despatching the consignment, purported 
to furnish the declaration in Form II to 
the Tahsildar, Hospet, which was receiv- 
ed by him on 7-6-1977, requesting for 
the release of the groundnut oil in ques- 
tion. The respondent No. 4 contended be- 
fore the Deputy Commissioner that there 
was substantial compliance of the re- 
quirements of sub-cls. (2) (a) and (b) of 
C1. 3 of the Order and, therefore, the 
seized groundnut. oil be released; but he 
rejected the contention on.the ground 
that the declaration in Form II was re- 
quired to be filed before the specified 
officer before the goods left. the placz. 
The Deputy Commissioner requisitioned 
the form produced before the Tahsildar, 
but it did not bear any date. He was of 
the view that the declaration was not 
- sent by registered post on 6-6-1977 as 


asserted, but had apparently been hand- 


ed over in the Taluka Office and acknow- 
ledgment obtained for the same. The 
Deputy Commmissioner observed that 
the requirement of law was that the de- 
claration: in Form H had to be produced 
at every check-post during transit, and 
this was not done. The driver of the 
truck did not have a copy of the declara- 
tion in Form II, but only the declaraticn 
in Form 39 which could not be taken 
to be in compliance of law. Obviously, 
the ‘stock-holder, Sri Satyanarayana Qil 
Mills, after despatching the consignment 
of groundnut. oil, purported to furnish 
the declaration in Form II. This was in 
complete breach of the requirements of 
sub-cls. (2) (a) and (b) of Cl. 3 of . the 
Order. The Deputy Commissioner, there- 
fore, held that the respondents havirg 
contravened the provisions of sub- 
cls. (2) (a) and (b) of Cl. 3 of the Order, 
the seized truck along with the entire 
consignment of the groundnut oil . was 
liable to be confiscated under S. 6-A of 
the Act. The learned Sessions Judge, in 
our opinion, rightly confirmed the. arder 
Jof confiscation passed by the Deputy 
Commissioner under S. 6-A of the Act as 
it was unassailable. At no point of time 
was there a- contention raised that the 
-Deputy Commissioner had failed to exer- 
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cise his discretion as to the quantity of 


-the groundnut o] liable to be ‘seized. It 


is now too late in the day to urge the 
point before this Court. - j E 

14. As to point No. (2), there is no 
warrant for the submission that there 
was nothing to show that the groundnut 
oil: had been seized and, therefore, ,the 
power of confiscation was not exercisable 
by the Deputy Commissioner under Sec- 
tion 6-A of the Act. It is manifest from 
the order of the Deputy Commissioner 
that there was a contravention of sub- 
cls. (2) (a) and (b) of Cl. 3 of the Order 
that the Sub-Inspector of Police 
seized both the truck and the consign- 
ment of groundnut cil, and forwarded 
the same to him along with his report 
for taking action under S. 6-A of the Act, 
The contention of the Public Prosecutor 
before the Deputy Commissioner was 
that the seized truck and the groundnut 
oil were liable to be . confiscated. The 
very fact that the seized groundnut oil 


‘was released to the respondent No. 4 on 


his furnishing a bank guarantee for 
Rs. 70,000/- for the price of the consign- 
ment of the groundnut oil clearly shows 
that it had been seized. It is, therefore, 
idle to contend that the power of confisca- 
tion under S. 6-A of the Act was not ex- 
ercisable for want of seizure, 


15. As to poirt No. (3), from. the nar- 
ration. of facts above, it is amply clear 
that there was no breach of the require- 
ments of S. 6-B of the Act on the part of 
the Deputy Commissioner. The record 
shows that the Deputy Commissioner, on 
receipt of the report of the Sub-Inspec- 
tor of Police mentioning the fact of con- 
travention of sub-cls, (2) (a) and (by of 
Cl..3 of the Order and forwarding the 
seized truck and the consignment of 
groundnut oil, issued notice to the par- 
ties concerned under S. 6-B of the Act to 
show cause against their confiscation. In 
response to the notice, the respondent 
No: 4 appeared before the Deputy Com- 
missioner and filed a copy of the invoice 
together with a copy of the declaration 
in Form 39 under the Mysore Sales Tax 
Act, 1957. The Deputy Commissioner sent 
for the declaration in Form II as furnish- 
ed to the Tahsildar which did not bear a 
date. He also. gave hearing to the parties. 
That being so, the validity of the order 
of confiscation under S. 6-C cannot be 
challenged on. the . ground that the re- 
quirements of S. 6-B. had not been ful- 
filled. Po eh = 
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. 16.. The result, - therefore, . is. that the 
appeal succeeds and is allowed. The 
judgment of the High Court is set aside 
and that of the II Add:tional Sessions 
Judge, Belgaum, upholding the order of 
confiscation passed by the Deputy Ccm- 
missioner, Belgaum, is restored, inscfar 
as it relates to the confiscation of the 
consignment of groundnut oil weighing 
7,200 kg. under S. 6-A of the Essential 
Commodities Act, 1955; o 
Appeal allowed, 
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Criminal Appeals Nos. 234, 315 and 316 
of 1976, D/- 15-4-1981. 

Gokaraju Rangaraju, Appellant v, Siate 
of Andhra Pradesh. pe nendeae 


Achanti Sreenivasa Reo and otters, 
Appellants v. State of Andhra Pradash, 
Respondent. 


Constitution of India, Arts. 233, 21 — 
Appointment of Sessions Judge subse- 
quently declared as invalid on ground 
that\his appointment was. in violatior of 
Art, 233 — Judgments pronounced by 
him prior to such declaration are not 
void — De facto doctrine applies ani it 
Saves such acts — Defec:ive appointment 
cannot be .challenged in collateral pro- 
ceedings, (De facto doctrine — Applicabi- 
lity) — (Criminal P. C. {1974}, S. 9). 


The de facto doctrine is now well es- 
tablished. that the acts of the Officers de 
facto performed by them within the 
scope of their assumed official authority, 
in the interest of the public or third per- 
sons and not for their own benefit, are 
generally as valid and binding, as if they 
` were the acts of officers de jure, 

- (Para 4) 


A judge, de facto is one who is not a 
mere intruder or usurper but one who 
holds office, under colour of lawful au- 


"Criminal. Revn. Case Mo. 816 of 1974 

(Criminal Revn. Petn. No. 732 of 1374) 
and Criminal Appeals Nos. 310 and 311 

- of 1975, D/- 5-12-1975 and 12-4-1976 
- respectively. ` i 
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- been. followed, 
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thority, though: -his appointment is defec- 
tive and may. later be found to be-defec- 
tive. Whatever be the defect of his title 
to the office, judgments pronounced by 
him and acts done by him when he was 
clothed with. the. powers and functions of 
the office, albeit unlawfully, have the 
same efficacy as judgments pronounced 
and acts done by a judge de jure. Such 
is the de facto doctrine, born of neces- 
sity and public policy to prevent need- 
less confusion and endless mischief. The 
de facto doctrine saves such acts. There 
is yet another rule ‘also based on public 
policy. The defective appointment of a 
de facto judge may be questioned direct- 
ly in a proceeding to which he be a party 
but it cannot be permitted’ to be ques- 
tioned in a litigation between two private 
litigants, a litigation which is of no con- 
cern or consequence to the judge except - 
as a judge. Two litigants litigating their 
private titles cannot be permitted to 
bring in issue and litigate upon the title 
of a judge to his office. Otherwise so 
soon as a judge pronounces a judgment 
a litigation may be commenced for a de- 
claration that the judgment is void be- 
cause the judge is no judge. A judge’s 
title to his office cannot be brought into 
jeopardy in that fashion. Hence the rule 
against collateral attack on validity of 
judicial appointments. To question a 
judge’s appointment in an appeal against 
his judgment is, of course, such a colla- 

teral, attack. (Case law discussed), 
l l (Paras 15, 16) 
Where the question is about the effect 
of the declaration of the appointment of 
the Sessions Judge as invalid on the judg- 
ments pronounced by them prior to such 
declaration, the Court is concerned with 
the office that the Judges purported to 
hold and not with the particular incum- 
bents of the office. So long as the office 
was validly created, it matters not that 
the incumbent was not validly appoint- 
ed. A person appointed as a Sessions 
Judge, Additional Sessions Judge or As- 
sistant Sessions Judge, would be exercis- 
ing jurisdiction in the Court of Session 
and his judgrnents and orders would be 
those of the Court of Session. They would 
continue to be valid as the judgments 
and orders of the Court of Session, not- 
withstanding that his appointment to such 
Court might be declared invalid. On that 
account alone, it can never be said that 
the procedure prescribed by law has not 
(Para 17) 
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Mr. P. Govindan Nair Sr. Advocate 
(Mr. A. Subba Rao Advocate with him), 
(in Crl. A. No. 234 of 1976) and Mr. M. 
N. Phadke Sr. Advocate (Mr. B. Kanta 
Rao Advocate with him); Gn Crl. A, 
Nos. 315 and 316 of 1976), for Appellants; 
Mr. G. N. Rao, Advocate, for Respan- 
dent in all the appeals, © 


CHINNAPPA REDDY, J.:— What is 
the effect-of the declaration by the Sup- 
reme Court that the appointment of an 
Additional Sessions Judge was invalidon 
judgments pronounced by the Judge prior 
to such declaration is the question for 
consideration in these criminal appeals. 
The question may seem to be short and 
simple but it cannot be answered without 
enquiry and research. An answer, on first 
impression, may be ‘a judgment by a 
judge who is not a judge is no judgment’ 
a simple, sophisticated answer. But it 
appears second thoughts are necessary, 
What is to happen to titles settled, de- 
clarations made, rules issued, injunctions 
and decrees granted and even executed? 
What istohappen to sentences imposed? 
Are convicted offenders to be set at 
liberty and to be tried again? Are acquit- 
ted accused to be arrested and tried 
again? Public Policy is clearly involved. 
And, in the tangled web of human affairs, 
law must recognise some consequences as 
relevant, not on grounds of pure logic 
but for reasons of practical necessity. To 
clear the confusion and settle the chaos, 
judges have invented the de facto doc- 
trine, which we shall presently examine. 
De facto doctrine is thus a doctrine of 
necessity and public policy. 


2. Cri. A. No. 234 of 1976 arises out 
of a proceeding under S. 6A of the Es- 
sential Commodities Act, by which the 
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District Revenue Officer West Godavari, 


Andhra Pradesh, ordered the confisca- 
tion of qs. 203.74 kgs. of paddy and 
qs. 302.25 kgs, of rice. The appellant. 


Gokaraju Rangaraju, preferred an appeal 
under S. 6C of the Essential Commodities 
Act to the Court of Session, West Goda- 
vari. The appeal was heard by Shri G. . 
Anjappa, Additional Sessions Judge and 
was rejected. The appellant preferred a 
Criminal Revision petition before the 
High Court of Andhra Pradesh. Criminal 
Appeals Nos. 315 and 316 of 1976 arise 
out of Sessions Case No. 120f 1975 in the 
Court of Session, Guntur Division. -The 
case was heard and the judgment was 
pronounced by Shri Kaman Raj .Saxena, 
II Additional Sessions Judge, Guntur, 
The convicted accused preferred appeals 
to the High Court of Andhra Pradesh. By 
the time the Criminal Revision case filed 
by Gokaraju Rangaraju and the Criminal 
Appeals filed by .the appellants in Cri. 
Appeals Nos. 318 and 316 of 1976 came 
up for hearing before the High Court of 


- Andhra Pradesh, this Court by its judg- 


ment dated 2nd September, 1975 quashed 
the appointment of Shri G. Anjappa, Shri 
Raman Raj Saxena and two others as 
District Judges Grade II, on the ground 
that their appointment was in violation 
of the provisions of Art. 233 of the Con- 
stitution. Thereupon a point was raised 
in the Criminal Revision case as well as 
in the Criminal Appeals that the judg- 
ments rendered by Shri Anjappa and 
Shri Raman Raj Saxena were void and 
required to be set aside. The High Court 
overruled the point raised by the pre- 
sent appellants and held that though the 
appointment of Shri Anjappa and Shri 
Raman Raj Saxena as District Judges 
Gr. If was invalid, yet they were not 
mere usurpers but had held office under 
lawful authority and, therefore, the judg- 
ments rendered ky them were valid and 
could not be questioned in collateral pro- 
ceedings. The present appeals have been 
preferred by special leave granted by 
this Court. In Criminal Appeals Nos. 315 
and 316 of 1976, however, the special 
leave granted by this Court was limited 
by the order granting leave to the ques- 
tion whether the judgments rendered by 
Sessions Judges were void where their 
appointment as Sessions Judges was sub- 
sequently declared illegal. 


3. Shri Govindan Nayar learned coun- 
sel for the appeliants in Crl. A. No. 234 
of 1976 and Shri Phadke, learned coun~ 
sel for the appellants in Crl, Appeals 
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Nos. 315 and 316 of 1978, argued before 
us that the judgments rendered by Shri 
Anjappa and Shri Raman Raj Saxena 
were void as they were never duly ap- 
pointed .as District Judges. It was urged 
that there was no need for them.to ques- 
tion the appointment of Shri-Anjappa or 
Shri Raman Raj Sexena as their ap- 


` pointment had already been quashed. by 


the Supreme Court. It was said that the 
de facto doctrine was based on public 
policy and necessity and that in the pre- 
sent case neither public policy nor néces- 
sity required that the judgments should 
not be set aside. No incanvenience would 
be caused by ordering a rehearing of the 
appeals or a retrial-of the accused. It was 
also urged that the attack, if. any on the 
appointment of Shri Anjappa and Shri 
Raman Raj was not a collateral attack 
-It was submitted that a question of juris- 
diction could be raised at any stage in a 
criminal case. and a trial by a Sessions 
Judge who was-appointed in violation of 
Art. 233 was not a trial by a Sessions 
Judge duly appointed to exercise juris- 
diction in a Court of Session. uńder S.”9 
of the Code of Criminal Procedure. It 
was argued that the de facto doctrine 
was not an absolute doctrine. It was sub- 
ject to certain limitations. One such 
limitation was that imposed by Art. 233 
of the Constitution. A person appointed 
as a District Judge contrary to the provi- 
sions of Art. 233 was no judge and his 
judgments- were no. judgments. It was 
submitted that the 20th Amendment of 
the Constitution would be a surplusage 
if the de facto doctrine was to be. ap- 
plied to judgments rendered by persons 
appointed as District Judges contrary to 
the provisions of Art. 233 of the Con- 
stitution. It was also suggested that the 
appellants 
under Art. 21 of the Constitution was 
violated as their liberty was being taken 
away otherwise than in accordance with 
the procedure established by law, 


4. We are unable to agree with the 
submissions of the learned counsel for 
the appellants. The doctrine is now well 
established that “the acts of the Officers 
de facto performed by them within the 
scope of their assumed official authority, 
in the interest of the public or third 
persons and not for their own benefit, 
are generally as valid and binding, as if 
they were the acts of officers de jure” 
(Pulin Behari v. King Emperor, (1912) 15 
Cal LJ 517 at p. 574). As one of us had 
occasion to point out earlier “the doctrine 
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is founded on good sense, sound . policy. 
and practical experience. It is aimed -at 


‘the prevention of public and private mis- 
chief and the protection of public and 


private interest. It avoids endless confu- 
sion and- needless chaos. An illegal ap- 
pointment may be set aside and a proper 


‘appointment may be made, but the acts 


of those who hold office de facto are not 
so easily undone and may have lasting 
repercussions and confusing sequels if 


_attempted to be undone. Hence the de 


facto doctrine” (vide Immedisetti Ram- 
krishnaiah Sons v. State of Andhra Pra- 
desh, AIR 1976 Andh Pra 193).- 


5. In Pulin Behari v. King Emperor. 
Sir Asutosh Mookerjee J. noticed that in 
England the de ‘facto doctrine was re- 


cognised ` ` from the earliest times. The 
first of the reported cases where the 
doctrine received judicial recognition 


was the case of Abbe of Fontaine decided 
in 1431. Sir Ashutosh Mookerjee noticed 
that even by 1481 the de facto doctrine 
appeared to be quite well known and, 
after 1431, the''doctrine was again and 
again reiterated by English Judges. _ 

‘ 6 In Milward v. Thatcher. (1787) 2 
TR 81.at p. 87, Buller J. said: . 

“The question -whether the judges be- 
low be properly judges-or not, can never 
be determined, it is sufficient if they be 
judges de facto, Suppose a person were 
even criminally convicted in a- Court of 
Record, and the Recorder of such Court 
were not duly elected, the conviction 
would still be good in law, he being e 
judge de facto”. 

7. . In. Seadding v, Lorant, (1851) 3 HLG 
418, the question arose whether a rate 
for the. relief of. the poor was rendered 
invalid by the circumstance that some of 
the vestry.men who made it were vestry 
men de facto and not de jure. The Lord 
Chancellor observed as follows :— 


“With regard to the competency of the 
vestry:-men, who were vestry men. de 


. facto, but not vestry men de jure, to 


make the rate, your Lordship will see 
at once the importance of that objection, 
when you consider how many public 
officers and persons there are who were 
charged with very important duties, and 
whose title to the office on the part of 
the public cannot be. ascertained at the 
time. You will’ at once:see to what it 
would lead if the validity of their acts, 
when in such office, depended upon the 
propriety. of their election. It ‘might 
tend, if doubts were cast upon them, to 


fen 


1476 S. C. Gokaraju . Rangaraju 
consequences of the most destructive 
kind. It would create uncertainty. with 
respect to the obedience to public offi- 
cers and it might also lead to persons, 
instead of resorting to ordinary legal re- 
medies to set right anything done by the 
officers, taking the law into their own 
hands”, 


' 8. Some interesting observations were 
made by the Court of Appeal in England 
in Re James (An Insolvent) ((19771 2 
WLR 1). Though the learned Judges con- 
stituting the Court of Appeal differed on 
the principal question that arose before 
them namely whether “the High Court of 
Rhodesia” was a British Court, there did 
not appear to be any difference of opin- 
ion on the question of the effect of the 
invalidity of the appointment of a Judge 
on the judgments pronounced by him, 
Lord Denning M. R., characteristically, 
said, “He sits in the seat of a judge. He 
wears the robes of a judge. He holds 
the office of a judge. Maybe he was net 
validly appointed. But, still, he holds the 
office. It is the office that matters, not 
the incumbent....,.... so long as the man 
holds the office and exercises it duly and 
in accordance with law, his orders are 
not a nullity. If they are erroneous they 

may be upset on appeal. But if not er- 
` roneous they should be upheld”. Lord 
Denning then proceeded to refer to the 
State of Connecticut v. Carroll (1871-38 
Conn 449) decided by the Supreme Court 
of Connecticut, Re. Aldridge (1893-15 
NZLR 316) decided by the Court of Ap- 
peal in New Zealand and Norton v. 
Shelby County (1886-118 US 425) decid- 
ed by the United States Supreme Court. 
Observations made in the last case were 
extracted and they were: 


‘Where an office exists under the law, 
it matters not how the appointment of 
the incumbent is made, so far as the vali- 
dity of his acts are concerned. It is 
enough that he is clothed with the in- 
signia of the office, and exercises its 
powers and functions. ......The official 
acts of such persons are recognised as 
valid on grounds of public policy, and 
for the protection of those having official 
business to transact.” 


9. Scarman L. J. who differed from 
Lord Denning on the question whether 
the High Court of Rhodesia was a 
British Court appeared to approve the 
view of Lord Denning M. R. in regard to 
the de facto doctrine, He said: 
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“He (Lord Denning) invokes the doc- 
trine of recognition of the de facto judge, 
and the doctrine of implied mandate or 
necessity. I agree with much of the 
thinking that lies behind his judgment, 
I do think that in an appropriate case 
our courts will recognise the validity of 
judicial acts, even though they be the 
acts cf a judge not lawfully appointed or 
derive their authority from an unlaw- 
ful gevernment. But it is a fallacy to 
conclude that, because in certain circum- 
stances our Courts would recognise as 
valid the judicial acts of an- unlawful 
Court or a de facto judge, therefore, the 
Court thus recognised is. a British Court,” 


10. The de facto doctrine has received 
judicial recognition in the United States 
of America also. In State v. Gardner 
(Cases on Constitutional Law by Me, 
Gonvey and Howard Third Edition 102) 
the question arose whether the offer of 
a bribe to a City Commissioner whose 
appointment was unconstitutional was an 
offence. Bradbury. J. said, 


“We think thet principle of public 
policy, declared by the English Courts 


` three centuries ego, which gave validity 


to the official acts of persons who intrud- 
ed th2mselves into an office to which 
they nad not been legally appointed, is 
as applicable to the conditions now pre- 
sentec as they were to the conditions 
that then confronted the English Judi- 
ciary. We are not required to find a name 
by which officers are to be known, who 
have acted under a statute that has sub- 
sequently been declared unconstitutional, 
though we think such officers might 
“aptly be called de facto officers.” 

11. In Norton v. Shelby County, (1886) 
118 US 425: 30 L ed 178 Field, J., ob- 
servec as follows :— 

“Tha doctrine which gives validity to 
acts o? officers de facto whatever defects 
there may be in the legality of their ap- 
pointment or election is founded upon 
consid2rations of policy and necessity, for 
the protection of the public and indivi- 
duals whose interests may be affected . 
therety. Offices are created for the 
benefi: of the public, and private parties 
are nct permitted to inquire into. the 
title of persons clothed with the evidence 
of such offices and in apparent possession 
of their powers and functions. For the 
good order and peace of society their au- 
thority is to be respected and obeyed 
until in some regular mode prescribed by 
law their title is investigated. and deters 
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mined. It is: manifest that endless confu- 

sion would result, if in every proceeding 

before such officers their title could be 
called in question.” 

- In Cooley’s ‘Constitutional Limitations’, 
Eighth Edition, Volume II p. 1355, it is 
said: 

’ “An officer de facto is one who by some 
colour or right is in possession of an 
office and for the time being performs 
its duties with public acquiescence, 
though having no right in fact. His colour 
of right may come from an election or 
appointment made by some officér or body 
having colourable but no actual right 
to make it; or made in such disregard of 
legal requirements as to be ineffectual] in 
law; or made to fill the place of an offi- 
cer illegally removed or made in favour 

_ of a party not having the legal qualifica- 
tions; or it may come from public ac- 
quiescence in the qualifications; or it may 
come from public acquiescence im the 
officer holding without performing the 
precedent conditions, or holding over 
under claim of right after his legal right 
has been terminated; or possibly from 
public acquiescence alone when accom- 

>- panied by such circumstances of official 
reputation as are calculated to induce 
people, without inquiry, to submit to or 
invoke official action on the supposition 
that the person claiming the office is 
what he assumes to be. An intruder is one 
who attempts to perform the duties of 
an office without authority of law, and 
without the support of public acquiesc- 
ence. 


No one is under obligation to recognise 
er, respect the acts of an intruder, and 
for all legal purposes they are absolutely 
void, But for the sake of order and regu- 


larity, and to prevent confusion in the ` 


conduct of public business and in security 
of private rights, the acts of officers 
de facto are not suffered to be question- 
ed because of the want of legal authority 
except by some direct proceeding insti- 
tuted for the purpose by the State or by 
some one claiming the office de jure, or 
except when the person himself attempts 
to build up some right, or claim some 
privilege or emolument, by reason of be- 
ing the officer which he claims to be. In 
all other cases ‘the acts of an officer de 
facto are as valid and effectual, while 
he is suffered to retain the office as 
though he were an officer by right, and 
the same legal consequences’ will flow 
from them for the protection of the pub- 
lic and of third parties, There is an im- 
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portant principle, which finds concise 
expression in the legal maxim that the 
acts of officers de facto cannot be ques- 
tioned collaterally.” 


In Black on judgments it is said, 

“A person may be entitled to his de- 
signation although he is not a true and 
rightful incumbent of the office, yet he 
is no mere usurper but holds it under 
colour of lawful authority. And there can 
be no question that judgments rendered 
and other acts performed by such a per- 
son who is ineligible to a judgeship but 
who has nevertheless been duly appoint- 
ed, and who exercises the power, and 
duties of the office is a de facto judge, 
and his acts are valid until he is pro- 
perly removed.” 


12. The de facto doctrine has been 
recognised by Indian Courts also. In 
Pulin Behari v. King Emperor, (1912-15 
Cal LJ 517) Sir Asttosh Mukerjee, J. 
after tracing the history of the doctrine 
in England observed as follows: 


“The substance of the matter is that 
the de facto doctrine was introduced 
into the law as a matter of policy and 
necessity, to protect the interest of the 
public and the individual where these 
interests were involved in the offi- 
cial acts of persons exercising the duties 
of an office without being lawful officers. 
The doctrine in fact is necessary to main- 
tain the supremacy of the law and to pre- 
serve peace and order in the community 
at large. Indeed, if any individual, or 
body of individuals were permitted, at 
his or their pleasure, to collaterally chal- 
lenge the authority of and to refuse 
obedience to the Government of the State 
and the numerous functionaries through 
whom it exercised its various powers on 
the ground of irregular existence or de- 
fective title, insubordination and dis- 
order of the worst kind would be en- 
couraged. For the good order and peace 
of society, their authority must be up- 
held until in some regular mode their 
title is directly investigated and deter- 
mined.” 

13. In P. S. Menon v. State of Kerala 
(ATR 1970 Ker 165 at p. 170) a Full. 
Bench of the Kerala High Court consist- 
ing of P. Govindan Nair, K. K. Mathew 
and T. S. Krishnamoorthy Iyer, JJ, sean 
about the de facto doctrine: 


“This doctrine was engrafted as a mat- 
tér of ‘policy and necessity to protect the. 
interest of the public and individuals in-’ 
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volved in the official acts of persons exer- 
cising the duty of an officer without ac- 
tually being one in strict point of law. 
But although these officers :are not -offi- 
cers de jure they are by virtue of the 
particular circumstances, officers, in fact, 
whose acts, public policy requires should 
be considered valid’, 


- 14. In the judgment:. sanders: appeal 
Kuppuswami and Makanan JJ. ob- 
served:. : 


“Logically scat if a person who 
has no authority to do so functions as a 
Judge and disposes of a case the judg- 
ment rendered by him ought ‘to, be con- 
sidered as void and illegal, but in view 


of the considerable inconvenience which - 


would be caused to the public in holding 
as void judgments rendered by judges 


and other public officers whose title. to’ 


the office may be found to-be defective at 
alater date..Courts in .a-number of coun- 
tries have, from ancient times evolved- `a 
principle of law that under. certain con- 
ditions, the acts of a Judge or officer not 
legally competent may acquire validity”. 

15. A Judge, de: facto, therefore, is 
one who is not a mere. intruder or usur- 
per but one who holds office, under colour 
of lawful authority, though his appoint- 
ment is defective and may later be 
found to be defective. Whatever be the 
detect of his title to the office, judgments 
pronounced by him and acts done by him 
when he was clothed with the ` powers 
and functions of the office, albeit unlaw- 
fully, have the same efficacy.as judg- 
ments pronounced and acts done by a 
Judge de jure..Such is the de facto doc- 
trine, born of necessity and public policy 
. |to prevent needless confusion and end- 
less mischief. There is yet another rule 
also based: on public policy. The: defec- 
tive appointment of a de facto Judge may 
be questioned directly in a proceeding to 
which he may he a party but it cannot be 
permitted to be questioned in a litiga- 
tion between. two private litigants, a 
litigation which is of no concern of con- 
sequence to the Judge except. as a Judge 
Two litigants: litigating their .private 
titles cannot be permitted to bring in 
issue and litigate’ upon .. the title. of a 
Judge to his office, Otherwise so soon as 
a- Judge pronounces a judgment a litiga- 
tion may be commenced for a declara- 
tion that the judgment is void because 
the ‘Judge is no Judge. A Judge’s title 
‘to his office cannot be brought into jeo- 
pardy: in that fashion, Hence the rule 
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against collateral attack on validity of 
judicial. appointments. To. question a 
Judge’s appointment in an.appeal against 
his judgment is, of sCOuTeS such a col- 
lateral Attack; 


16. We do not ares with the sabe 
mission of'the learned counsel that ` the 
de facto’ doctrine is ‘subject to the limita- 
tion' that the defect in the title of tha’ 
Judge to the office should not be one 
traceable to the violation of a constitu- 
tional provision. The contravention of a 
constitutional provision may invalidate 
an appointment but we are not concerned 
with that. ' We are concerned with ‘tha 
effect of the invalidation upon the . acts 
done by the Judge whose appointment 
has been invalidated. The de facto: doc- 
trine‘saves such: acts. The de facto doc- 
trine ‘is. not a stranger to the Constitu- 
tion or to the Parliament: and the Legis- 
fatures of the States. Art. 71 (2) of the 
Constitution provides ‘that acts done -by 
the President or Vice-President of India 
in the exercise and performance ' of the 
powers and duties of ‘his’ office shall not 
be invalidated by reason ‘of the ‘election 
of a person as President or Vice-Presi~ 
dent being declared void. So also Sec- 
tion 107 (2) of the Representation of the 
People Act 1951 (Act 43 of 1951)*" pro- 
vides that acts and proceedings in which 
a person has participated as a member of 
Parliament’ or a member of the Legisla- 
ture of a State shall’ not be invalidated 
by reason of the election of such: person 
being declared to be void. There are’ in- 
numerable other Parliamentary and State 
Legislative’ : enactments which are re- 
plete with such: provisions, The: ‘Twentis 
eth Amendment of the Constitution is an 
instance where the de facto doctrine was 
applied by the constituent body to re- 
move any ‘suspicion or taint of illegality 
or invalidity thal may be argued to hava 
attached itself to judgments, decrees, 
sentences or orders passed or made by 
certain District Judges: appointed. before 
1966, otherwise than in accordance. with 
the provision of Art. 233 and Art. 235 of 
the: Constitution. The -Twentieth Amend- 
ment: was -the consequence ofthe deci- 
sion of the Supreme’ Court in. .Chandra 
Mohan v. State of Uttar Pradesh (1967) 1 
SCR 77: (AIR 1966 SC- 1987), that ap- 
pointments -of District Judges... made 
otherwise than in accordance with the 
provisions of Arts. 233 and 235 were in- 
valid. As such appointments had been 
made’ in many States, in order to pre: 


~*~ 


- true that as a general rule the 


_harm in being cautious). 
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empt mushroom: litigation .springing- up 
all over the country, it was „apparently 
thought: desirable that the precise posi- 


- tion should be stated by the. Constituent 


Body by amending the Constitution. Shri. 
Phadke, learned counsel for. the appel- 
lants, argued that the constituent body - 
could not be imputed with the intention 
of making superfluous amendments to 
the Constitution. Shri Phadke invited us 


-to say that it was a necessary inference 


from the Twentieth Amendment of -the 
Constitution that, but for the amend- 
ment, the judgments, decree etc. of the 
District Judges appointed otherwise than 
in accordance with the provisions of 
Art. 233 would be void. We do not think 
that the inference suggested by Shri 
Phadke is a necessary inference. It is 
Parlia- 
ment may be presumed .not to make 
superfluous legislation. The presumption 
is not a strong presumption and ‘statutes 
are full of provisions introduced because 
abundans cautela non nocet (there is no 
When- jtdicial 
pronouncements have already declared 
the law on the subject, the’ statutory re- 
iteration of the law with reference ‘to 
particular. cases does not lead to the 
necessary inference that the law declar-- 
ed by the judicial pronouncements ‘was 
not thought to apply to the’ particular 
cases but may also lead to the inference 
that the statute-making body was mind- 
ful of the real state of the law but was 
acting under the influence of excessive 
caution and so to silence the voices of 
doubting Thomases by declaring the law 
declared by judicial. pronouncements ta 
be applicable also to the particular cases, 
In Chandra Mohan’s case this Court had 


_held that appointments of District Judges 


made otherwise than in accordance -with 
Art. 233 of the Constitution were invalid. 
Such appointments had been made in 
Uttar Pradesh and a few other States. 
Doubts had ‘been cast upon the validity 
of the judgments, decrees etc. pronounc- 
ed by those District Judges and large 
litigation had cropped up. It was to clear 
those doubts and not to alter the law 
that the, Twentieth Amendment of the 
Constitution was made, This is clear 
from the statement. of objects and reasons 
appended to the Bill which was passed 
as Constitution (20th Amendment) Act, 
1966. The statement said: 


“Appointments of District Judges in 
Uttar Pradesh and a few other States 
have been rendered invalid and illegal 


Gokaraju Raveanate v. State of A. P.- 


S.C. 1479 


by a recent -judgment of “the Supreme 
Court on the. ground that:such appoint- 
ments were not made in-accordance with 


the provisions of Art. :233 of the Consti-. 


tution...... As a result of these judgments, 
a` serious situation has arisen because 
doubt has been thrown on the validity of 
the judgments, decrees, orders and sen- 


. tences ,passed or.made -by these District 


Judges..and a number of Writ Petitions 
and other cases have already been filed 
challenging their validity. The function- 
ing of the District Courts in Uttar Pra- 
desh has practically come to a stand-still. 
It is, - therefore, urgently necessary to 
validate the judgments, decrees, orders, 
and sentences passed or made heretofore 
by all such District’ Judges in those 
States escossoira 

17. In our view, the de facto doctrine 
furnishes an answer to the submissions 
of Shri Phadke based on Sec. 9 Criminal 
Procedure Code and ‘Art. 21 of the Con- 
stitution. The Judges who rejected the 
appeal in one case and convicted the ac- 


cused.in the ‘other case were not mere ’ 


usurpers or intruders but were persons 
who discharged the functions and duties 


of Judges under colour of law- 
ful authority, We are concern- 
ed .with the office that the’ 


Judges purported to’. hold. -We are ` not 
concerned with the particular incumbents 
of the. office. So long as the office was 
validly created, it matters not that the 
incumbent was not validly appointed. 


A person appointed as a Sessions Judge,|. 
Additional Sessions Judge or Assistant 


Sessions Judge, would be . exercising 
jurisdiction in the Court of Session and 
his judgments and orders would be those 
of the Court of Session. They would ton- 
tinue to be valid as the judgments and 
orders of the Court of Session, notwith- 
standing that his appointment to such 
Court might be declared invalid. On that 
account alone, it can never be said that 





the procedure prescribed, by law has not 
been followed. It would be a . different 
matter if the . constitution of the. . Court 
itself.is under challenge. We are not con- 
cerned with such a situation. in the 
instant ‘cases. We, 'therefore,” find no 
force in any of the . submissions of the 
learned counsel. 

18. Shri, Govindan Nair attepieð to 
argue that the confiscation was not justi- 
fied on the merits. We find no reason to 
interfere with the concurrent findings’ of 
fact arrived at by the lower Courts. Shri 
Phadke requested. us to widen the scope 


N 


1480 S.C. 


of the Appeals and to permit him to 
canvas the correctness of the convictions 
.and sentences also., We declined to do se. 
All the appeals are dismissed, 


' Appeals dismissed, 
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; (From: Gujarat) - 
S. MURTAZA FAZAL ALI. AND >: 
A. VARADARAJAN, JJ. l 
Criminal Appeal No. 91 of 1980, D/- 
8-1-1981. 
- State of Gujarat, Appellant v. Chaman- 
lal Manjibhai Soni, Respondent. 


' Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 5-A — Scope and object 
— Grounds of detention, severable — 
Effect. Decision of Gujarat High Court, 
D/- 22-12-1978, Reversed. 


Where there are a number of grounds 
of detention covering various activities of 
the detenu spreading over'a period or 
periods, each activity is a separate ground 
by itself and if one of the grounds is ir- 

. relevant, vague or unspecific, then that 
will not vitiate the order of detention. 


(In the ‘circumstances of the case, order’ 


of High Court quashing the order of de- 
tention not disturbed). Decision of Guja- 
rat High Court D/- 22-12-1978, Reversed. 
= (Para 2) 


Whenever the allegations of smuggling 
are made against a person who is sought 
to be detained by way of preventing fur- 
ther smuggling, there is bound to be one 
act or several acts with the common. ob- 
ject of smuggling goods which is sought 
to be prevented by the Act. It would, 
therefore, not be correct to say that the 
object of the Act constitutes the grounds 
for detention. If this be so, inno case there 
could be any other ground for detention, 
except the one which relates to smuggling. 
This is neither the object of the Act nor 
can such an object be spelt out from the 
language in which S. 5-A is couched. 


(Para 2) _ 


sS. M. FAZAL ALI, J.:— This appeal 
by special leave is directed against’ the 
judgment of the Gujarat High Court 
dated December 22, 1978 in a Criminal 
Habeas Corpus Writ for quashing the 
order of detention passed against the de- 
tenu. The detenu was arrested on October 
20, 1978 and grounds of detention were 
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served on him that very day. The High 
Court allowed the Writ Petition mainly 
on the ground that, as one of the grounds, 
namely, ground No. 7 was irrelevant, the 
entire order of detention is vitiated. In 
coming to this finding, the High Court 
has put, in our opinion, a wrong inter- 
pretation on Sec. 5-A of the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 (herein- 
after referred to as the Act). Section 5-A 
reads thus: f 


"5-A. Grounds of detention severable: 
Where a person has been detained in pur- 
suance of an order of detention under 
sub-section (1) of Section 3 which has 
been made on two or more grounds, such 
order of detention shall be deemed to 
have been made separately on each of 
such grounds and accordingly — 

(a) such order shall not be deemed to 
be invalid or inoperative merely because 
one or some of the grounds is or are — 

(i) vague, 

(ii) non-existert, 

(iii) not relevant, 

(iv) not connected or not proximately 
connected with such person, or 

(v) invalid for any other reason what- 
soever, and it is not therefore possible to 
hold that the Government or officer mak- 
ing such order would have been satisfied 
as provided in sub-section (1) of Sec- 
3 with reference to the remaining ground 
or grounds and made the order of deten- 
tion, 

(b) the Government or officer making 
the.order of detention shall be deemed to 
have made the order of detention under 
the said sub-section (1) after being satisfi- 
ed as provided in that sub-section with 
reference to the remaining ground or 
grounds.” 


2. The High Court seems to think that 


Sec. 5-A contemplates that there should 


be only one ground which relates to the 
violation of Sec. 3 of the Act and if that 
ground is irrelevant and the other 
grounds which relate to some other sub- 
ject-matter are clear and specific, the 
detention will not stand vitiated. In our 
opinion, the argument of the High Court 
with due respect amounts to begging the 
question because the detention under 
Sec. 3 of the Act is only for the purpose 
of preventing smuggling ‘and all the 


-grounds whether there are one or more, 


would be relatable only. to various ‘acti- 
vities of smuggling and we’ cannot con- 
ceived: of any’ other separdte ground 
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which could: deal with matters other than 
smuggling because the act of smuggling 
covers several activities each forming a 
separate ground of detention and the Act 
deals with no other act except smuggling. 
Indeed, if the interpretation of the High 
Court in respect of Sec. 5-A is accepted, 
then Sec. 5-A will become otiose. While 
construing Section -5-A the High Court 
observed thus:— 


“But in the present case the subjective 
satisfaction is based on ne ground, that 
is,- for preventing the present petitioner 
from smuggling goods and in support of 
that ground various statements have been 
relied upon and the tota_ity of considera- 
tion of all these statements has resulted 
in the subjective satisfaction of the de- 
taining authority when it passed the im- 
pugned order of detention. Now for these 
totality of circumstances considered by 
the detaining authority, if one irrelevant 
or unsustainable element has entered in 

the process of subjective satisfaction, the 
` process of arriving at subjective satisfac- 
tion being comprehensive, the said. ele- 
ment would disturb the entire process of 
subjective satisfaction and consequently, 
even if one statement which could not 
have been relied upon appeared before 
_ the mind’s eye of the detaining authority, 
it could easily be seen that.its subjective 
satisfaction would be vitiated and its 
final decision would res{ upon a part of 
the material which is irrelevant.” 


The process of reasoning adopted by the 
High Court is absolutely unintelligible 
to us. It is manifest that whenever the 
allegations of smuggling are made against 
a person who is sought ~o be detained by 
way of preventing further smuggling, 
there is bound to be ore act or several 
acts with the common object of smug- 
gling goods which is sought to be pre- 
vented by the Act. It would, therefore, 
not be correct to say that the object of 
the Act constitutes the ground for deten- 
tion. If this is so, in no case there could be 
any other ground for cetention, except 
the one which relates t3 smuggling. In 
our opinion, this is neither the object of 
the Act’ nor can such an object be spelt 
out from .the language in which Sec. 5-A 
is couched. What the Ac: provides is that 
where there are a numker of grounds of 
detention covering various activities of 
the detenu spreading over a period or 
periods, each activity is a separate ground 
by itself. and if. one of the. grounds is ir-- 
|\relevant, vague. or unspecific, then .. that 
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will not vitiate the order-of detention. 
The reason for enacting Sec. 5-A was the 
fact:that several. High Courts took the 
view that- where several ‘grounds are 
mentioned in an order of detention and 
one of them is found to be either vague 
or irrelevant then the entire order is 
vitiated because it cannot be predicated 
to what extent the subjective satisfaction 
of the authority could have been in- 
fluenced by the vague or irrelevant 
ground. It was to displace the basis of 
these decisions that the Parliament en- 
acted Sec. 5-A in order to make it clear 
that even if one of the grounds is irrelev- 
ant but the other grounds are clear and 
specific that by itself would not vitiate 
the order of detention. Mr. G. A. Shah 
appearing for the detenu frankly conced- 
ed that he is not in a position to support 
the view taken by the Gujarat High 
Court on the interpretation of Sec. 5-A. 
He also stated that he does not want to 
challenge the vires of Sec. 5-A of the 
Act. Mr. Phadke has frankly stated that 
he only wants the law to be settled in the 
peculiar circumstances of this case and 
the order of the High Court quashing the 
detention need not be disturbed. We 
therefore, hold that the view taken by 
the High Court on _ interpretation off 
Sec. 5-A is legally erroneous and is here- 
by overruled. With these observations 
the appeal is disposed of without disturb- 
ing the order of the High Court quashing 
the order of detention. 

Order accordingly. 


General Manager 
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D, A. DESAI. A. D, KOSHAL AND 
A. P. SEN, JJ. 


Civil Appeal No. 377 of 1981 (arising 
out of S. L. P. (Civil) No. 5880 of 1979), 
D/- 27-1-1981. 

Sarjoo Prasad, Appellant v. The Gen-. 
eral Manager and another, Respondents. 
(With Application for Stay by notice. of 
Motion). 

Constitution of India, Art. 226 — Date 
of birth of employee altered by employer 
after accepting it — Employee not given 
opportunity of hearing — Order correct- 
ing birth date and retiring employee on 
that basis is liable to be set aside in view 
of principles of natural justice. 

: 7 ; (Para 1) 
Cases Referred: Chronological Paras 
AIR 1967.SC 1269 . . .1 


EY/EY/C419/81/SMA/SNV,. ` ~- 


1482 S.C. Spl. Land Acquisition Officer, 


DESAI. J::— Heard counsel for the 
parties. The short point in this appeal is 
whether it was open tg the respondent 
to change or alter the birth-date of the 
appellant, being 25th July, 1927, once 
accepted by the respondent in 1951, with- 
out giving an opportunity to him to sus- 
tain the same. It is admitted that the.al- 
teration in the accepted birth date of ap- 
pellani has been made without giving an 
opportunity of hearing to the appellant. 
Appellant claimed that his date of birth 
is July 25th, 1927 and this birth-date is 
entered in his High School Certificate 
and this birth date was accepted by. the 
respondent in 1951. In State of Orissa v, 
Dr. (Miss) Binapani Dei (AIR 1967 SC 
1269). this Court held that the date of 
birth without notice and without giving 
opportunity to the appellant cannot be 
altered to the disadvantage and prejudice 
of an employee because an administrative 
order which involves civil consequences 
must be made in conformity with the 
tule of, natural justice which at its lowest 
minimum requires notice and opportunity 
to the person. affected thereby. That ad- 
mittedly having not: been .done, on the 
short ‘ground, .we allow this appeal and 
set aside the order retiring the appellant 


from service as well as the order car- 


recting the birth date. 

2. The appellant under the orders of 
this Court continues to be in service and 
will continue to be in service. It will 
however be open to the respondent if it 
so desires and considers it necessary to 
hold the enquiry about the correct birth 
date afresh after giving notice and op- 
portunity of hearing and producing evi- 

_ dence on either side in this case, 
3. The appeal is allowed to the extent 


indicated herein with costs. The cost is’ 


quantified at Rs. 1,000/- to be paid by 
the se to the appellant. 
Appeal allowed, 


- AIR 1981 SUPREME ‘COURT -1482 
(From: Karnataka) 

D. A. DESAI, A. D. KOSHAL AND 
- R. B. MISRA, JJ, t 

‘Civil Appeais Nos. 123, 404 of 1971 aud 
1621, 1787 of 1970, D/- 1-4-1981. . 

Sol. Land Acquisition Officer, Banga- 
lore, Appellant v. Abdul Basith, Respon- 
deni. and Vice Versa. 

Haji S. Mohamed Ismail, Appellant v. 
Spl. Land Acquisition Officer, Respondent, 
and Vice Versa. 


EY/EY/C463/81/SAD/SNV - - 


Bangalore v. Abdul Basith ALR. 


(A) Constitution of India, Art. 133 (1) 
(a), (b) — Market price of acquired land 
determined by High Court at the rate of 
Rs. 12/- per sq. yard — Fixation done by 
High Court by keeping in view various 
valid and relevant considerations pertin- 
ent to land valuation — No interference 
by Supreme Court — (Land Acquisition 
Act (1894), S. 31). (Para 5) 


(B) Constitution of India, Art. 133 (1) 
(a), (b) — Interest on market price of ac- 
quired land awarded at rate of 6% from 
date of acquisition io one appellant and 
at rate of 5% to another appellant — No 
justification for disparity — Award modi- 
fied -and interest ‘at rate of 6% granted 
fo another appellant also — (Land Ac- 
quisition Act (1894), S. 34). (Para 6) 


DESAI, J.:— All these four appeals 
arise out of an acquisition of land by a 
notification dated August 21, 1958 issued 
under Sec. 4 of the Land Acquisition Act. 
The market price as on the date of 
notification had to be determined for as- 
sessment and payment of compensation. 
The Land Acquisition Officer determined 
market price at the rate of Rs. 12,100/- 
per acre for garden land and Rs. 520/- 
per acre for Kharab land. {Roughly 
Rs. 2.50 per sq. yard). In reference to the 
Civil Judge, under Section 18 of the Land 
Acquisition Act the price was determined 
at the rate of Rs. 20,500/- per acre which 
roughly works out at Rs. 6/- per sa 
yard. Ultimately, the matter went up to 
the High Court by two appeals one filed 
by Abdul Basith, respondent in Civil Ap- 
peal No. 123 of 1971 andthe appellant in 
Civil Appeal No. 404 of 1971, „and the 
other by Haji S. Mohamed Ismail, now 
deceased appellant in Civil Appeal 
No. 1621 of 1970 and respondent in Civil” 
Appeal No. 1787 of 1970. Haji S, Moha- 
med Ismail died and his legal representa- 
tives have been substituted. Civil Appeals 
Nos. 123 of 1971 and 1787 of 1970 have 
been filed by the State of Karnataka, 
while Civil Appeal No. 123 of 1971 and 
Civil Appeal No. 1621 of 1970 have been 
preferred by original claimants, The High 
Court determined market price of land 
on the relevant date at the rate of 
Rs. 12/- per sq. yard and directed to 
award compensation accordingly. Hence 
these appeals under unamended Art. 133 
(1) (a) and (b) by certificate, 


2. These four appeals arise as cross- 
appeals two by the State of Karnataka 
and two by the original landholders 
against the award of Rs, 12/- per sq 


ms 
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yard. Claimants contended that they 


should; be awarded. compensation at the — 


rate of Rs. 20/- per sq. yard while the 
State contended that the rate of Rs. 12/- 
per sq. yard is much on the higher side 
and it must be reduced. 


3: In Civil Appeal No. 123 of 1971 Mr. 
B. R. L. Iyengar made a specific gri- 
evance that even though there was a 
finding of the learned Civil Judge in 
Reference under S. 18 that the land was 
marshy, that it was by the side of a 
Halla/Drainage, Channel, that ‘the onty 
access to it was by`a foot bridge and that 
these considerations had weighed with the 
Civil Judge in determining the rate of 
compensation, these’ vital and relevant 
considerations were wholly overlooked by 
the High Court while awarding compen- 
sation at the rate of Rs. 12/- per sq. yard 
being in par with other claimants. |. 


4. On the other hand claimants in two- 


appeals contended that in view of the 
sale entries Exs. P-2 of 1956 and P-21 of 
February, 1958 the Court should have 
awarded Rs. 20/- per sq. os as com- 
pensation. 


5. In fact, Abdul’ Basith had no Jegi- 
timacy in making the claim for enhanced 
compensation in his appeal to this Court 
because he had limited his claim in High 
Court to Rs. 62,332/- giving up the rest 
of the claim and what he claimed in ap- 
peal has been awarded by the High Court. 
However, this becomes irrelevant because 


having gone through the Judgment of the 


High Court and having heard learned 
counsel for the. parties we are satisfied 
that no case is made out for interfering 
with the award of Rs. 12/- per sq. yard. 
It is neither too high nor too low nor 
outside the bracket necessitating inter- 
ference at our hand, Undoubtedly Ext. P-2 
and Ext. 121 (P21?) may indicate the 
price paid in those transactions at the 
rate of Rs, 20, And indisputably Govt. is a 


` party to-one of them. But that price can- 


not be accepted in entirety. Various rel- 
evant considerations’ pertinent to land 
valuation have been kept in view by the 
High Court for determining. the price at 
Rs. 12/- per sq. yard and .we ‘consider 
those reasons valid and relevant. May be 


one or two reasons from those that ap-_ 


pealed to High Court may not have ap- 
pealed to us.. So what. The question is 
whether the rate of Rs. 12/- at which the 
compensation .has been awarded by the 
High Court is correct or. not. We are 
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satisfied that it is so. No interference is 
called for. i } 


6. ‘In Civil Appeal No. 1621 of 1970 the 
interest is awarded at he rate of 5% 
while in Civil Appeal No. 404 of 1971 in- 
terest is awarded at the rate of 6%. from 
the date of acquisition. We see no justi- 
fication for this disparity and therefore 
we allow appeal No. 1621.of 1970 filed by 
deceased Haji S. Mohamed Ismail *and 
modify the award to this limited extent 
that. the rate of interest shall be 6% 
from the date of acquisition till -full 
amount is paid. In other respects Civil 
Appeal No. 1621 stands dismissed. Civil 
Appeals Nos.. 123 of 1971, 404 of 1971 and 
1787 of 1970 are also dismissed. Under 
the circumstances of the case-there will 
be no order as to costs in any of the ap- 
peals as far as the hearing in this Court 
is 3 concerned. i , 

rg 7 Order accordingly, 


AIR 1981 SUPREME COURT, 1483 
(From-: ILR (1979) 2 Kant. 1575) 
P. N. BHAGWATI AND A. P. SEN, JJ. 
Petition for. Special Leave to appeal 
(Civil) No. 5844 of 1980, D/- 12-12-1980. 
The Official Liquidator of High Court 
of Karnataka, Petitioner v. Smt. V. Lak- 
shmikutty, Respondent. 


, Companies Act (1 of 1956), Ss. 529, 530 
— Interpretation of — Company in liqui- 
dation — Creditor. seeking to prove his 
debt against it — Applicability of S. 46, 
Provincial Insolvency Act. (Provincial 
Insolvency Act (5 of 1920), S. 46). 


Section 529 and S. 530: read together 
provide that whenever any creditor seeks 
to prove his debt against the company in 
liquidation, the-rule enacted in S.’46 of 
the Provincial Insolvency Act should ap-: 
ply and -only that amount which is ulti- 
mately found due from him at the foot 


- of the account in respect of mutual deal- 


ings should be recoverable from him and ` 
not that the amount due from him should 
be recovered fully while the amount due 
to him from the company in liquidation 


should rank. in payment after the pre- 
ferential claims provided under S. - 530. 


ILR (1979) 2 Kant 1575, Affirmed. (1972) 
1 All ER. 641, Rel. on. (Paras: 1, 2) 
Cases Referred: Chronological Paras 
(1972) 1 All ER 641: (1972) 2 WLR 455, 
National West Minster Bank v. Hale- 
sowen Presswork and Assemblies 2 


EX/EX/C313/81/VNP/SSG 
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1925 All ER Rep 641, In re: City Lite 
Assurance Co. Ltd. 2 


Dr, Y. S. Chitale, Sr. Advocate, (Mr. P. 
R. Ramasesh, Advocate with: him}, for 
Petitioner. 


P. N. BHAGWATI, J. :— We think that 
the view taken by the High Court is the 
correct view on the interpretation oz Sec- 
tions 529 and 530 of the Companies <Act, 
1956. Section 529 provides that in the 
winding up of an insolvent company, the 
same rules shall prevail and be observ- 
ed with regard to the provable debts as 
are in force for the time being under the 
law of insolvency with respect to the 
estate of persons adjudged insolvent. This 
provision brings in the applicability of 
Section 46 of the Provincial Insolvency 
Act which reads: 


“Where there have been mutual deal- 
ings between an insolvent and a creditor 
proving or claiming to prove a debt under 
this Act, an account shall be taken of 
what is due from.the one party to the 
other in respect of such mutual dealings, 
and the sum due from the one party shall 
be set off against any sum due from the 
other party, and the balance of the ac- 
count, and no more, shall be claimed or 
paid on either side respectively.” 


This rule enacted in Section 46 of the 
Provincial Insolvency Act with regard to 
the debts provable by a creditor against. 
the insolvent must, therefore, likewise 
apply in regard to debts provable aga:nst 
a company in winding up. Consequently, 
when the respondent in the present case 
claimed to prove her debt against the 
company in liquidation, she was entitled 
to the benefit of the rule enacted in Sec- 
tion 46 of the Provincial Insolvency Act 
and she could legitimately claim that 
since there were admittedly mutual deal- 
ings between her and the company in 
liquidation, an account should be taken 
in respect of such mutual dealings and 
only that amount should be payable or 
receivable by her which is due at the 
foot of such account. 


2. Ir is true that Section 530 provides 


for preferential payments, but that pro-. 


vision cannot in any way detract from 
full effect being given to S. 529 and in 
fact the only way in which these two 
sections can be reconciled is by reading 
them together so as to provide that whan- 
ever any. creditor seeks to prove his debt 
against the company in liquidation, the 
rule enacted in Section 46 of the Pro- 
vincial Insolvency Act should apply and: 
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anly that amount which is ‘ultimately 
found due from him at the foot of the ac- 
count in respect of mutual dealings should 
be recoverable from him and not that 
the amount due from him should be re- 
covered fully wkile the amount due to 
him from the company in liquidation): 
should rank in payment after the pre- 
ferential claims provided under S. 530. 
We find that the same view has . been 
taken by the English Courts on the in- 
terpretation of the corresponding provi- 
sions of the English Companies Act, 1948 
and since our Companies Act is modelled 
largely on the English Companies Act 
1948, we do’ not see any reason why we 
should take a different view, particularly 
when that view eppears to be fair’ and 
just. We may point out that Gore Browne 
in his book on Company Law, 43rd Ed. 
at page 34-14 also confirm this view :— 

“Indeed, all claims provable in the 
winding up may be the subject of set- 
off, provided that there is mutuality.” 
Moreover, we find that the observations 
of the House of Lords in National West 
Minster Bank Ltc. v. Halesowen Press- 
work and Assemblies Ltd. (1972) 1 All 
ER 641-at 659 are also to the same effect. 
We may also usefully refer to the ob- 
servations of Sir Ernest Pollock, M. R. 
In re City Life Assurance Co, Ltd., (1925 
All ER Rep 641) where the learned 
Master of the Rolls after referring to Sec- 
tion 207 of the Companies Act, 1908 (Sec- 
tion 317 of the Companies Act, 1948) which 
corresponds to Section 529 of Companies 
Act, 1956 and Section 31 of the Bank- 
ruptcy Act, 1914 which corresponds to 
Section 46 of the Provincial Insolvency 
Act, says: 

“It is to be observed that S. 31 of 
Bankruptcy Act, 1914, is definite in its 
terms that where there is a mutual cre- 
dit, mutual debt or other mutual deal- 
ings, the sums are to be set off and the 
balance of the account and no more shall 
be claimed or paid on either side respec- 
tively. It is not merely permissive, it 
is a direct statutory enactment that the 
balance only is to be claimed in bank- 
ruptcy.” 


We are in agreement with these observa- 
tions end affirm the view taken by the 
Karnataka High Court in the judgment 
sought to be appealed against. We ac- 
cordingly dismiiss the special leave peti- 
tion on merits after condoning the delay’ 
in filing it. . 

' Petition dismissed. 


* Cashew Co., 


1981. - K. Janardhan Pillai v. 


AIR 1981 SUPREME COURT 1485 - 


A: P: SEN AND 
E. S: VENKATARAMIAH, JJ. 
7 Writ Petns. Nos. 116, 186-189 of 1977; 
3935-63. 3922-24 of 1978; 1221 of 1977; 
3821-27, 3828-31 of 1978; 44-50 of 1977; 
4237, 4400 of 1978; 92-97 of 1977, D/- 
23-1-1981. 


K. Janardhan 
Petitioners v. 
others, Respondents; 
hew Traders .and others, Petitioners v. 
Union of India, Respondent; Vijaya 
Lakshmi Cashew Co., Petitioner v. 
State of Kerala, Respondent; A. Younus 
Kuniu and others, Petitioners v. State 
of Kerala, Respondent; The Concord 
Exporting Co., Petitioner v. State of 
Kerala and others. Respondents; Lyla 

Petitioner v. State of 
others, Respondents;, Abdul 


Pillai and another, 
Union of India and 
International Cas- 


Kerala and 


Salam and others, Petitioners v. State 
of Kerala, Respondent: The Kerala 
State Cashew Growers Dealers Asso- 


ciation and others, Petitioners v. Union 
of India and another, Respondents; A. M. 
Sainalabdeen Musaliar, 
State of Kerala, Respondent; G. Janar- 
dhan Pillai, Petitioner v. State of 
Kerala, Respondent; Kerala State 
Cashew Growers and Dealers Associa- 
tion and others, Petitioners v. Union of 
India and others, Respondents. 


Kerala Essential Articles Control 
(Temporary Powers) Act (3 of 1962), 
Sections 2 (a} and 3 — Kerala Raw 


Cashewnutg (Procurement and Distri- 
bution) Order (1977), Pre. — Essential 
articles — Declaration by State Gov- 
ernment of Kerala that. cashewnuts 
was an essential article — Validity of 
— Raw cashewnut being a foodstuff. 


within Section 2 (a) (v) of Essential 
Commodities Act .cannot be declared as 
essential article under Section 2 (a) of 
Kerala Act — Hence the declaration 
and the 1977 Order made by State Gov- 
ernment were beyond its power 
“Foodstuff” interpretation — ( (i) Essen- 
tial -Commodities Act (1955), Section 
2 (a) (v) — (ii) Interpretation of Statu- 
tes — (iii) Constitution of India, Art. 
245). ; es . 

Raw cashewnut is a foodstuff falling 
under Section .2 (a) (v) of the Essen- 
tial Commodities Act, 1955 and hence 
cannot be déclared as an essential arti- 
cle under Section. 2(a) of the Kerala 
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c 


Petitioner v. ` 


`cashewnut 


. which it sells is beyond 
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Essential Articles Control (Temporary 
Powers) Act. It follows that no Order 
can be made by the Government of 
Kerala under Section 3 thereof in re- 
spect of raw cashewnut. The action of 
the Kerala Government is beyond the 
power conferred on it by the Kerala 
Legislature.’ Therefore the declaration 
made by the Government of Kerala to 
the effect that raw.cashewnut is an 
essential article under the Kerala Act 
and the Kerala Raw  Cashewnuts 
(Procurement and Distribution) Order 
of 1977 made thereunder are liable to 
be quashed. 3 (Para 27) 


“Foodstuff? need not necessarily 
mean only the final food product which. 
is consumed. It atso includes raw 
food articles which may after proceSs- 
ing be used as food by human beings. 

(Para 15) 

It is a well known rule of interpre- 
tation that associated words take their 
meaning from one another and that is 
the meaning of the rule of statutory 
construction. noscitur a sociis. When 
“foodstuffs” are associated with edible 
oilseeds which have to be processed 
before the oil in them can be consum- 
ed, it is appropriate to interpret ‘food- 
stuffs” in the wider sense as including 
all articles of food which may be .con- 
sumed by human being after process- 


ing. It is in this wider sense that the 
said term has been understood by 
Indian Courts. Secondly, having re- 
gard to the history of legislation re- 
lating to foodstuffs and the object of 
the Central Act which regulates the 
production, supply and distribution of 
essential commodities amongst the 
poverty-stricken Indian people, the 


expression “foodstuffs” should be given 
a wider meaning as including even raw 
materials which ultimately result in 
edible articles. Any interpretation that 
may be given in this case should not be 
governed by its consequence on the 
impugned Order but in the light of 
the importance of the Central Act in 
the context of the national economy. 
(Para 13) 


It is no doubt true that cashewnut 
having become expensive, it is now 
more of a luxury. Due to export of 
on alarge scale, itisa 
commodity which is in short supply in 
the. country and therefore the price at 
the. reach of 


the’ common::man, .-But nevertheless it- 
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is an article of food. It is eaten in 
raw form and after it is fried. It is 
also commonly used_in various prepara- 
tions of food like pulav, sweets ete 
There is no basis for the assertion that 
it is a rare commodity outside- the State 
where it is grown. It is eaten not only 
in Kerala but also in other parts of 
the country. When cashewnut is ex- 
portéd, it is exported as foodstuff Now 
it cannot be that cashewnut eaten 
abroad is a foodstuff, and whatever is 
consumed within the country is not a 
foodstuff. _ It is, .therefore, a foodstuff 
and must be classified as an essential 
commodity. (Para, 24) 
Cases Referred; Chronological Paras 
1979 Cri LJ 770:1978 Ker LT 427 22 


AIR 1976 Orissa 138 19 
AIR 1968 Punj & Har 363 19 
AIR 


1964 Cal 279:1964 (1) Cri LJ 662 
19 


1956 SC 676: 1956 SCR 393 20, 26 
1953 Cal 548 18 
1952 SC 335: 1952 SCR 877: 1952 


AIR 
AIR 


AIR 
Cri LJ 1406 17, 18 
AIR 1951 Nag 226 16 
(1918) 87 LJKB 893:118 LT 447, Hinde 
v. Allmond , 18 
(1894) 1 QB 304:63 LJMC 41, James 
v. Jones 18 


VENKATARAMIAH, J.:— The com- 
mon question which arises for consid- 
eration in the above writ petitions 
under Article 32 of the Constitution of 
India relates to the validity of the de- 
claration made by the State Govern- 
ment of Kerala on March 20, 1976 de- 
claring that raw cashewnut was an 
essential article, in exercise of -the 
power under clause (a) of Section 2 of 
the Kerala Essential Articles Control 
(Temporary Powers) Act, 1961 (Act 3 
of 1962) (hereinafter referred to as ‘the 
Kerala Act’) and the Kerala Raw 
Cashewnuts (Procurement and Distri- 
bution) Order, 1977 (hereinafter refer- 
red to as ‘the Order’) made by the 
State Government of Kerala in exer- 
cise of the powers conferred by Sec- 
tion 3 of the Kerala Act regulating the 
procurement and distribution of raw 
cashewnuts grown in the State of 
Kerala. The petitioners are persons 
engaged in the cashewnut processing 
industry in the State of Kerala. Since 
the impugned declaration and the 
Order seriously interfered with the right 
of the petitioners to purchase sufficient 
quantities of raw cashewnuts for pro- 
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cessing in their factories and imposed 
several other restrictions on them, they 
have filed the above petitions. Although 
the validity of several other Orders 
was also questioned in the present 
petitions, the petitioners confined their 
challenge only to the impugned decla- 
ratior, and the Order in the course of 
arguments since according to them it 
was not necessary to urge their con- 
tenticns. as against those orders. 


2. The recital in the preamble to the 
Order states that it was being made in 
order to. ensure “he maintenance of sup- 
plies of raw s2ashewnuts which was 
considered to be essential for the con- 
tinued employment of a large number 
of werkmen in the State of Kerala and 
for th3ir equitable distribution and avai- 
lability atfair prices. It is further recit-_ 
ed the the Order was being made as the 
State Government felt a doubt about 
the question whether the Kerala Raw 
Cashewnuts (Marketing and Distribu- 
tion) Order, 1976 issued under the De- 
fence and Interral Security of India 
Rules. 1971, for the very same purpose 
would continue to remain in force, 


3. The main provisions of the Order 
broadly related to the prohibition of 
sale of raw cashewnuts to any person 
other than an agent authorised to pur- 
chase by clause 3 thereof, appointment 
of Co-operative Societies as sub-agents, 
imposition of restrictions on processing 
or conversion of raw  cashewnuts and 
their distribution ‘amongst the occupiers 
of cashewnut' processing factories, ap- 
pointment and powers of Cashew Spe- 
cial Cfficer and other incidental and an- 
cillary matters. The explanatory note 
attached to the Order stated that it was 
intenced to regulate the procurement 
and distribution of raw cashewnuts by 
the State Goverrment. 


4, The Order is. issued by the State 
Government of Kerala under Section 3 
of the Kerala Act, the object of which 
is to provide, in the interest of the 
general. public, for the control of the 
production, supply and distribution of, 
and trade and commerce in certain 
articles which, as the title of the Act 
indicates, are considered to be essen- 
tial for the community. The Kerala Act 
as originally enacted was intended to 
be in force for a period of five years 
from the date of its. commencement, 
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By successive amendments, iis life is 
extended to twenty years from the 
commencement -of the Act. Although 
it makes provision for conferring 
“power on the State Government to 
make appropriate orders regarding 
regulation of production, ,. supply and 
distribution of essential articles sub- 
stantially on the lines on which the 
Essential Commodities Act, 1955 (Act 
10 of 1955) (hereinafter referred to as 
‘the Central Act’) passed by. the Parlia- 
ment provides for the regulation of 
production, supply and distribution of 
essential commodities as defined in the 
Central Act, the Kerala Act does not 
itself specify any article as an essen- 
tial article. But the expresseion ‘essen- 
tial article’ is defined by Section 2 (a) 
x of the Kerala Act thus: 


“2 Definitions. — In this Act, wn- 
less the context otherwise requires, — 


(a) “essential _ article” means “any 
article (not being an essential commo- 
dity as defined in the Essential Com- 
modities Act, 1955) which may be de- 
clared by the Government by notified 
order to.be an essential article.” 

5. From the above. definition it is 
clear that the State Government can 
declare as an essential. article under 
the Kerala Act only an- article which is 
not an essential ‘commodity as defined 


in the Central Act. When sucha de- 
claration is made in respect of any 
. article, the State Government acquires 


the power to make an order under Sec- 
tion 3 thereof in respect-of such arti- 
cle. The State Government is, how- 
ever, precluded from declaring any 
_ article which is an essential commo- 
dity under the Central Act as an essen- 
tial article and from making an order 
for the purpose of controlling its pro- 
duction, supply and distribution. 
is obvious from the words ,in: the paren- 
thesis in Section 2 (a) of 
Act defining the word ‘essential arti- 
cle’. That the object.of-.the Kerala 
Act is only to provide for regulation 
of production, supply and --distribution 
of an article which is not an- essential 
commodity as defined: under ‘the Cen- 
tral Act is also clear from’ what is 
Stated by the Kerala- Government in 
the letter dated December 5, 1961 ad- 
dressed by the. Law Secretary, Gov 
ernment of Kerala to the Central Goy- 


_of essential 
This * 


the Kerala — 
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. seeking the assent - of 
Bill passed by 
The relevant 


ernment 
President to the 
Kerala Legislature. 

of the letter reads:. 


ee 


Sub: ‘'The ‘Kerala Essential Articles 
Control Atemnorary Pavers) Bill, 1960. 


I am to kerd herewith two copies 
of the Kerala Essential Articles Con- 
trol (Temporary Powers). Bill, 1960, as 
passed by the Legislative Assembly and 
reserved by’ the Governor for the con- 
sideration: of the President, 


2. The Madras Essential Articles 
Control and. Reatiisitioning (Temporary ` 
Powers) Act, 1949, as amended by: the 
Kerala’ Acts 24 of 1958 and 3 of 1959, 
was in force in the Kerala State till 
25-1-1960. when it expired by efflux of 
time. The Essential Commodities Act, 
1955. (Central Act 10 of 1955) applies 
only in the case of essential commodi- 
ties specified in that . Act. At pre- 
sent there is no law in the State to 
control the production, supply and dis- 
tribution ef, and trade and commerce 
in. essential articles required for 
industrial and other purposes, which do 
not fall within the ambit of the Central 
Act. For the implementation of the 
scheme under the programme of indus- 
trialisation during the Third Five Year 
Plan it may become necessary to con- 
trol the production, supply and distri- 
bution of, and. trade and commerce in, 
articles which are not essential com- 
modities and unless the. Government 
have such powers, Chicane are SEPE 
to arise, . 


3. The object of the present legis- 
Yation is to take power for the control 
articles which are . not 
essential commodities within: the mean- 
ing of the Central Act.. It empowers 
Government to deelare .any article. not 
being an essential commodity within 
the -meaning of Essential Commodities 
Act, 1955, to be an. “essential article” 
and to control, by -notified order, the 
‘supply - and distribution of, 
and~trade and commerce in, any such 
article. . .This isan enabling measure 
and is modelled on the Central Essen- 
tial Commodities Act. It is intended 
to be. in torce. only for a period of five 
years - ; 
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4. .The „subject-matter of the legis- 
lation falls ` within the scope of entries 
26 and 27. of the State List in the 
Seventh Schedule to the Constitution, 
namely :— 

26. Trade and commerce within the 
State subject to the provisions of entry 
33 of List IH. l 

27. Production, supply and distribu- 
tion of goods subject to the provisions 
of Entry 33 of List HL 
Hence the State Legislature is compe- 
tent to enact the measure. 


5. The provisions of the Bill may 
attract Articles 301 and 304 (b) of the 
Constitution as imposing a reasonable 
restriction on the freedom of trade and 
commerce, Accordingly the previous 
sanction of the President for the intro- 
duction of the Bill in the State Legis- 
lature has been obtained as required 
by the proviso to Article 304 (b) in the 
letter of the Ministry of Commerce and 
Industry referred. to as third paper 
above.” 


` 6. One of the grounds urged on be- 
half of the petitioners in support of 
these petitions is that raw cashewnut 
being a foodstuff (which is an essential 
commodity under the Central Act), the 
State Government of Kerala could not 


make a declaration to the effect that 
it was an essential article under Sec- 
tion 2 (a) of the Kerala Act and con- 
sequently the impugned Order was 
outside the scope of the Kerala Act. 


On behalf of the State Government, it 
is contended that raw. cashewnut is 
not a foodstuff and even if it is held 


to be a foodstuff having regard to the. 


nature and object of the Order, it 
should be treated as being within the 
competence of the State Government. 
The relevant part of Section 2 (a) of 
the Central Act containing the defini- 
tion of the -expression ‘essential com- 
‘modity’ reads thus: - i 
7 "2. In this Act, unless 
otherwise requires, — A 
' (a) “essential commodity” means any 
af the following classes of commodi- 
ties :— 

_ (i) cattle fodder, including oilcakes 
and other concentrates; 


tvoros 


the context 


vesres = — cansos wee 


‘(vy foodstuffs, including 
seeds and oils: 


OSes ae 


‘oy 


erer $ 


sesssa voe eae essre 


iT. ` Since it is argued on`- behalf 


the State Government: that `‘foodstuffs? . 
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_ Proclamation of 


` on the subjects in the Provincial 
. Were to cease to have effect after. the 
expiry of September 30,. 1946. During. 
emergency the Federal 


A. IR. 
only ‘mean those articles which can be 
directly consumed without any kind of 
processing and that raw  cashewnuts 
which are intended to be used as 
industrial raw material cannot, there- 
fore, be called as ‘foodstuffs’ in the 
strict sense, it is necessary to examine 
the history of legislation relating to 
the trade and commerce within a State 
and production, supply and distribution 
of gcods in India. l ; 


“8 Under the Government of India 
Act, 1935, Entries 27 and 29 of List II 
in the Seventh 


lows: 
“27. Trade and commerce within the 
Province; markets and fairs; money 


lending and money lenders. 

29. Production, supply and distribu- 
tion of goods; development of indus- 
tries, subject ta the provisions of List 
I with respect to the development of 
certain industries under Federal cori- 
trol.” 

Entry 34 of List I read as: 

“34. Development of industries where 
development, under a Federal control 
is declared by Federal law to be ex- 
pedient in the public interest.” 

9. From the above entries it is clear 
that the subject of trade and commerce 
within the Province and subject to 
Entry 34 of Lisi I, the subject of pro- 
duction, supply and distribution of 
goods were within the competence of 
the Provincial Government. As a re- 
sult of' the emergency’ proclaimed by 
the Governor General under Section 
102 of the Government of India Act, 
1935 on the outbreak of the Second 
World War the Federal Legislature ac- 
quired the power to make laws on all 
the subjects in the Provincial List. The 
laws made by the Federal Legislature 
on the provincial subjects after the 
Emergency were to 
cease to have effect on the expiration 
of a period of six months after the 
Proclamation of Emergency had ceased 
to operate except as respects things 
done or omitted to be done before the 
expiration of the sai@ period. The 
Proclamation of Emergency was, revok- 
ed on April 1, 1946. Consequently all 
laws made by the Federal Legislature 
List 


the period of 


` Schedule read as fol- 


x 


Legislature has passed à law- enabling - 


1 
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the Federal Government- toissue Orders” 

with .. respect.. to trade. and. commercé 
within the. Provinces and the procuc-: 
tion, supply and distribution of sev2ral 
commodities -which. were considered to 
be essential. and those Orders were also 
to.cease to have effect on the expiry 
of September 30, 1946: Since it was 
felt that the Federal Legislature should 
continue to have power to make laws 
on the subject. of production, supply 
and distribution of . certain esser.tial: 
commodities. on March 26.°: 1946 the 
British Parliament passed: the India 
(Central Government and - Legislatre) 
Act. 1946 (9 and 10 Geo. 6, Chapter 39) 
amending. among others, sub-section (4) 
of Section 102 of the Government of 
India Act, 1935 as to the effect of kaws 
passed by virtue of the Proclamation 
of Emergency. The relevant part of 
that Act read: ->` 


$2: KES) Notwithstanding | anythinz in 
the Government of India Act, 1935, the. 
Indian Legislature shall’ during the 
period mentioned in section four of this. 
Act have power to make laws with re-. 
spect ‘to the following matters— 


(a) trade and commerce (whethe: or 
not within a Province) in. and the >ro- 
duction, supply and distribution of 
cotton and woollen textiles, papers (in- 
cluding newsprint), foodstuffs (includ- 


ing edible oil seeds and oils) petrol2um 
and petroleum products, spare parts of 
mechanically propelled 


vehicles, coal; 


iron, steel and mica; 

(b) > 

(c) 
but any law made a the Indian Legis- 
‘lature which .that -Legislature would 
not. but for the provisions of this sec- 
tion. have been . competent ` to make 
Shall, to the extent of the incompetency, 
cease to have effect on the expiretion 
of the said period except’ as respect 
things done or omitted to be done be- 
fore the’ expiration thereof. id 


and - 


Coe eeeraea ret HSE r oes 


' 10. “Section 4 of that Act specified 
the duration `of the legislative power zori- 
ferred on the , Federal Legislature by 
Section ` 2 and ‘Section 5 prescribed. the 
duration of laws passed by virtue of a 
Proclamation of Emergency. It is seen 
from Section. 2 (1), (a) of the above 
British Act “that ` for the, first time, the 
~ubject of. foodstuffs. (including ecible 
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. textiles, raw cotton . 
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oil seeds. and oils) was dealt with sepa- 
rately: in’a constitutional document. 


The’ Governor-General in exercise of 
the extended legislative power granted 
by the British Act promptly issued. 
within the specfied period the Essential 
Supplies - (Temporary Powers) Ordi- 
nance, 1946 (XVIII of 1946) extending 
the controls in respect of certain essen- 
tial commodities including foodstuffs 
beyond the first day of October, 1946 
and. the said Ordinance was repealed 
and replaced by the Essential Supplies 
(Temporary Powers) Act, 1946 (Act 
No. XXIV of 1946) enacted by the 
Federal Legislature in November, 1946. 
Section 2 (a) of that Act defined the 
expression ‘essential commodity’ as 
meaning ‘foodstuffs’ and certain other 
articles mentioned therein. Section 2 (e) 
defined ‘foodstuffs’ as including edible 
oil seeds and oils. The operation of 
the said Act was extended by compe- 
tent legislative acts up to March 31, 


1950. Since by Entries 26 and 27 of 
List II. of the seventh schedule to the 
constitution, .the subject of trade and 


commerce . within the State subject to 
the ‘provisions of Entry 33 of list III 
and the subject of production, supply 
and distribution of goods subject to 
the provisions of Entry 33 of list III 
had been assigned to the States and 
Entry 33 of List. III only dealt with 
trade and . commerce in, and the pro- 
duction, . supply. and distribution of the. 
products of industries where the con- 
trol of such industries by the Union 
was declared by Parliament by law to 
. expedient in the public interest, 
having regard to the then existing con- 


ditions, Article 369 was enacted asa 
temporary and - transitional measure 
conferring legislative power on the 


Parliament during period of five years 
from the _. commencement of the Con- 
stitution to make laws with respect to 
the following matters as if they were 


enumerated. in .the Concurrent List, 
namely: i 

` (a) trade and commerce within a 
State in, and the production, supply 


and distribution of, cotton and woollen 
(including ginned 
cotton and. unginned cotton or kapas), 
cotton seed, paper (including news- 
print), foodstuffs (including edible oil- 
seeds -and oil), cattle fodder (including 


oil-cakes_ and other. . concentrates), coal 


` 
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(including coke and derivatives of coal}, 
iron, steel and’ mica: 

(b) offences against laws with re- 
spect to any of the matters mentioned 
in clause {a), jurisdiction and powers 
of all courts except the Supreme 
Court with respect to any of those 
matters and fees in respect of any of 
those matters but not including fees 
taken in any court. f 


t 
11. It was provided that any law 
made by Parliament which Parliament 
would not but for the provisions of 
Article 369 of the Constitution have 
been competent to make would, to the 


extent of the incompetency, cease to 
have effect on the expiration of the 
period of five years from the com- 


mencement of the Constitution except 
as respects things done or omitted to 
be done before the expiration thereof. 
It may be noticed that clause (a) of 
Article 369 of the Constitution speci- 
fically referred to foodstuffs (including 
oilseeds and oil) and cattle fodder (in- 
eluding oil-cakes and other concern- 
trates). By virtue of the power under 
Article 369, the Parliament extended 
the life of the Essential Supplies (Tem- 
porary Powers) Act, 1946 till January 
26, 1955. As the subjects referred to in 
Article 369 of the Constitution were of 
national importance and it was thought 
that it was desirable that the Parlia- 
ment should also have concurrent 
power to make laws with respect to 
them, the Constitution (Third Amend- 
ment) Act, 1954 was enacted on Febru- 
ary 22, 1955 substituting Entry 33 of 
List III by the following new Entry: 

“33. Trade and commerce in, and 
the production, supply and distribution 
of, — = 

(a) the products of any industry 
where the control of such industry by 
the Union is declared by Parliament by 


law to be expedient in the public 
interest, and imported goods of the 
same kind as such products: 

(b) foodstuffs. including edible oil- 


seeds and oils: 

(c) cattle fodder, including oilcakes 
and other concentrates; 

(d) raw cotton, whether ginned or 
unginned and cotton seed: and | 

fe) raw jute.” 


12. It was pursuant to the new 
Entry 33 of List II of the Seventh 
Schedule to the Constitution that 
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Parliament enacted zhe Central Act 
(i. e. the Essential Commodities Act, 
1955). 


13. It is not disputed by the State 
Government that if raw cashewnut is 
foodstuff within the meaning of the 
Central Act, it cannot be declared as 
an essential article under the Kerala 
Act. What is, however, urged is that 
since the Order regulates only procure- 
ment and distribution of raw cashew- 
nut as industrial raw material for pro- 
cessing in the factories, it is not being 
dealt with as foodstuff. Hence it should 
net be treated as an essential commo- 
diiy under the Centrel Act. There are 
at least two good reasons to reject this 
contention advanced on behalf of the 
State Government — first, the langu- 
age used in Section 2 (a) (v) of the 
Central Act and secondly the purpose 
of the Central Act. Section 2 (a) (v) 
of the Central Act reads: ‘foodstuffs, 
including edible oilseeds and oils’. Itis 
a well known rule of interpretation 
that associated words take their mean- 
ing from one another and that is the 
meaning of the rule of statutory con- 
struction, noscitur a sociis., When ‘food- 
stuffs’ are associated with edible oil- 
seeds which have to be processed be- 
fore the oil in them can be consumed, 
it is appropriate to interpret ‘foodstuffs’ 
in the wider sense as including all 
articles of food which may be consum- 
ed by human beings after processing. 
It is in this wider sense that the said 
term has been understood by Indian 
Courts as can be seen from some of 
the decisions to which we shall pre- 
senily refer. Secondly, having regard to 
the history of legislation relating to 
foodstuffs dealt with above and the 
object of the Central Act which regu- 
lates the production, supply and dis- 
tribution of essential commodities 
amongst the poverty-stricken Indian 
people, the expression ‘foodstuffs’ 
should be given a wider meaning as 
including even raw materials which 
ultimately result in ecible articles. Any 
interpretation that may be given in 
this case should not be governed by 
its consequence on the impugned 
Order but in the light of the impor- 
tance of the Central Act in the context 
of the national economy.- A narrow 
interpretation may result in the exclu- 
sion of several articles from the pur- 
view of the Central Act although 
body has entertained any doubt 
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about their being 
ties. 

14. We shall now see what cashew- 
nut means. Cashewnut is an edible 
seed or nut belonging to the family of 
anacardiacese and grows mostly in 
ropical and sub-tropicel regions where 
humidity is great. It is generally grown 
in the States of Kerala, Karnataka and 
Tamil Nadu, in India, in East Africa 
and in the tropics of Central and South 


essential coommodi- 


America. Cashewnut is shaped like a 
kidney or a large thick bean. ‘It ap- 
pears as though one of its ends had 


been forcibly sunk into the calyx end 
of a fleshy pear-shaped fruit, called 
the cashew apple which is about three 
times as large as the nut and of red- 
dish or yellow colour. The cashew ap- 
ple is much used where the tree 
grows, in beverages, jams and jellies 
but is unimportant commercially. The 
nut has two walls or shells, the outer 
of which is smooth and glass-like over 
the surface, thin and somewhat elastic 
but stout and of olive green colour 
until mature when it becomes. straw- 
berry roan. The inner shell is consid- 
erably harder and must be cracked 
like the shells of other  nuts...,.. The 
fruits are picked by hand the nuts are 
first detached, then thoroughly dried in 
the sun... By improved method of 
roasting, the nuts pass through large 
revolving cylinders of sheet iron with 
perforated sides, which are made to 
revolve above well-controlled flames, 
The oil drains into containers below 
and is salvaged...... Later, the inner 
shells are broken open by hand labour 
and the kernels given further heating 
treatment by which the skins are re- 
moved and the kernels made ready for 
consumption’. (Vide Encyclopaedia Bri- 
tannica 1962 Edn. Vol. 4. pp. 958-959). 
It is not disputed that the raw cashew- 
nut with which we are now concerned 
is used by the petitioners for process- 
ing in their factories in order to make 
it fit for human consumotion. It is also 
stated that even the raw cashewnut 
kernel is eaten by human beings. 


15. It is well known that the food 
eaten by human beings consists of 
cereals like wheat, rice or other coarse 
grains, pulses, oilseeds, vegetables. 
sugar, fruits and nuts, animal food- 
stuffs and sea food like -meat, beaf, 
mutton and fish and dairy products 
like milk, butter, eggs etc. According 
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to Webster’s Third New International 
the word ‘food’ means 
fodder’ also. One of the meaning of 
the word ‘food’ given in that Dictionary 
is ‘material consisting of carbohydra- 
tes, proteins and supplementary sub- 
stances (as minerals, vitamins) that is 
taken or absorbed into the body of an 
organism in order to sustain growth, re- 
pair, and all vital processes and to 
furnish energy for all activity of the 
organism’. In the same Dictionary 
‘foodstuff is defined as ‘a substance 
with food value’ and ‘the raw material 
of food before or after processing’. One 
of the usages of the said word is given 
as ‘a bountiful crop of cereal food- 
stuffs’. Therefore, ‘foodstuff need not 
necessarily mean only the final food 
product which is consumed. It also 
includes raw food articles which may 
after processing be used as food by 
human beings. 


16. The earliest of the Indian cases 
cited before us on the interpretation 
of the expression ‘foodstuffs’ is Shri- 
niwas Pannalal Chockhani v. The 
Crown (AIR 1951 Nag 226). In that 
case the conviction of the appellant of 
an offence punishable under Section 7 
of the Essential Supplies (Temporary 
Powers) Act, 1946 had been challenged, 
The charge of which the appellant had 
the judgment 
under appeal was that he had trans- 
ported ‘bharda’ or: ‘chuni bharda’ which 
was a foodstuff without the required 
permit. The contention of the appel- 
lant was that it was just cattle feed 
human consumption 
and therefore it could not be said that 
he had violated the law on the footing 
that the material transported was ‘tur 
dal’ a foodstuff the transport of which 
alone without a permit was an offence. 
The said argument was rejected by the 
Nagpur High Court with the following 
observations :— (at p. 235) 


“The learned counsel for the appel- 
lants further contended that as the 
Essential Supplies (Temporary Powers) 
Ordinance, 1946 (XVIII (18) of 1946) 
and the Essential Supplies (Temporary 
Powers) Act, 1946 (XXIV (24) of 1946), 
dealt with “foodstuffs” and not “cattle 
feed” -export of chuni, a cattle feed, 
was not prohibited under the Food- 
grains Export Restrictions Order. 1943, 
The term “foodstuff? has ‘not been de- 
fined either in the Ordinance or in the 
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Act. In common parlance, . foodstuffs 
means “materials. used as food”. The 
term is not used only for material 


which is immediately fit for human 
_ consumption but it also applies to 
materials which can be used. as food 


after subjecting it to processes like 
grinding, cleaning etc, For instance, 
paddy as such is not fit for human 
consumption but rice in it is and yet 
paddy is called foodstuff. So also tur. 
There is no reason to. suppose that the 
word “foodstuffs” is not used, in these 
laws. in this usual sense but is used in 
the restricted sense of material which 
is fit for human consumption imme- 
diately without subjecting it to any 
process, If such a restricted meaning 
is accepted, it would lead to evasion of 
the law in question by mixing some 
foreign matter with the stuff that is 
immediately fit for human consumption. 
The test is not whether it can be im- 
mediately used for human consumption 
but whether it can be so used after 
subjecting it to the usual processes. 
The uncleaned tur dal (ie. tur dal 
without separating from it wastage and 
foreign matter) which was being ex- 
ported on 26-12-1946 in this case was 
such a foodstuff and comes within the 
provisions of the Essential Supplies 
(Temporay Powers) Ordinance 1946, 


and the Essential Supplies (Temporary, 


Powers) Act, 1946”. 


17. In the State of Bombay v. Vir- 
kumar Gulabchand Shah (1952 SCR 
877): (AIR 1952 SC 335) this Court was 
called upon to decide whether ‘tur- 
meric’ was ‘foodstuff? in a case arising 
under the Essential Supplies (Tempo- 
rary Powers) Act, 1946. Vivian Bose, J. 
who delivered the judgment after ob- 
serving: (at P. 337) 


“So far as “food” is concerned, it can 
be used in a wide as well as a narrow 
sense and, in my opinion, much must 
depend upon the context and back- 
ground. Even in a popular sense, when 
one asks another, “Have you had your 


food”, one means the composite pre- 
parations which normally go to con- 
stitute meal— curry and rice, sweet- 


meats, pudding, cocked . vegetables and 
so. forth. One does not usually think 
separately of the different preparations 
which enter into their making of the 
various condiments and = spices and 
vitamins, any more than one would 
think of separating in his mind ‘the 
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purely nutritive elements of what is 
eaten from their non-nutritive adjuncts. 


So also, looked at from ahother 
point of view, the -various ‘adjuncts of 
what = may termy food proper which 
enter into its preparation ‘for human 
consumption in order to make it pala- 
tabale and nutritive, can hardly be 
separased from the purely nutritive ele- 
ments if the effect of their absence 
would be to render the particular com- 
modity in its finished state unsavoury 
and indigestible to a whole class of 
persons whose stomachs are accustom- 
ed to a more spicely prepared product” 
held: . 

“As we have 
falls within the 
“food” and “foodstuffs” given in a dic- 
tionary of international standing as 
well es in several English decisions. It 
is, I think, as much a “foodstuff”, in 
its wider meaning, as sausage skins 
and baking powder and tea. In the 
face of all that I would find it diffi- 
cult to hold that an article like ` tur- 
meric cannot fall within the wider 
meanirg of the term “foodstuffs”. ” 


18. Following the above decision of 
this Court, the High’ Court of Cal- 
cutta held in Atulya Kumar De v. The 
Directcr of Procurement and Supply 
(AIR 1953 Cal 548). that paddy was 


seen, turmeric 
definition of 


have 
wider 


foodstuff within the meaning of that 
expression used in the Essential Sup-* 
plies [Temporary Powers) Act, 1946 


even though paddy could not be con- 
sumed without further processing. The 
relevart part of the decision runs thus: 
(at p. 558) i 

“The first point taken is that the 
power conferred by the Act (read with 
the nozification) upon-the State of West 
Bengal is only in relation to foodstuffs 
and that paddy is not foodstuff. It is 
stated that the description of paddy as 
“Rice in the husk’ is a colourable 
attemp: to avoid this difficulty. In — 
“The State of Bombay v. Virkumar 
Gulabchand Shah (AIR 1952 SC 335), it 
was held that turmeric is ‘foodstuff’ 
within the meaning of the “Spices 
(Forward Contrac; Prohibition) Order 
1944” read with Section 2 (a) of the 
Act. H was held that- the term “food- 
stuff’ is ambiguous and may havea 
wide meaning or a narrow one. Whe- 
ther the term is used in-a particular 
Statute in its wider or narrower sense 
cannot be answered in the abstract but 


1931 ` 


‘must be ‘answered with due - regard to 
the background and context. Thus in— 


‘James v. Jones’ (1894) 1QB 304), 
baking powder was held to be an 
article of food while n — ‘Hinde. v. 
Allmond’ (1918) 87.LJXB_ 893. it was 


held that tea was not. Now the Act 
has been passed to control the produc- 
tion and distribution of essential com- 
modities. What can be looked upon 
more of an essential ccmmodity than 
both rice and paddy? In West Bengal, 
the two things most essential for the 
sustenance of human life are rice. and 
paddy. Mr. Mukherjee admits that rice 
is an essential commodity and a food- 
stuff, but he says that paddy is not be- 
Cause nobody can eat paddy. But that 
is a very narrow view to take. Paddy 
_is only a stage in the production of 
rice and the one cannot be. food with- 
out the other being fooč as well. No- 
body eats the husk in paddy; but no- 
body eats the skin of mango or the 
shell of an egg and ye: they are un- 
questionably articles of food. In my 
opinion, paddy is ‘foodstuff’ within the 
meaning of that expression as used in 
the Act and the notification.” 


19. To the same effect is the deci- 
sion of the Calcutta High Court in 
Nathuni Lal Gupta v. The State (AIR 
1964 Cal 279) in which wheat and 
wheat products were held to be food- 
stuffs. The High Court of Punjab ‘and 
Haryana in Sujan Singh Matu Ram v. 
The State of Haryana “AIR 1968 Punj 
`. & Har 363) and the High 

Orissa in Bijoy Kumar Routrai v. State 
of Orissa (AIR 1976 Orissa 138) also 
lay down the same prir-ciple. 


20. In Tika Ramji v. The State of 
Uttar Pradesh, 1956 SCR 393 at p. 418: 
(AIR 1956 SC 676 at p. 694) this Court 
observed : 


“The essential commodities therein 
comprised inter alia foodstuffs which 
would include sugar as well as sugar- 
cane and both sugar and sugarcane 
therefore came within <he jurisdiction 
of the Centre.” i ; 

21. The above observation makes it 
manifest that even .a raw material like 
sugarcane used in the manufacture of 
sugar is a ‘foodstuff’. 

22. Younus v. Sub-Inspector of Police 
(1978 Ker LT. 427): (1973 Cri LJ 770) 
is a case in which the question whe- 
ther raw cashewnut was - foodstuff. > or 
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Court of- 
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- consideration. 
the 


Union of India- 


arose for 
who ‘decided 


not directly 
The learned Judge- 


case held: ‘(at p. 772 of Cri LJ) 
“The reasoning adopted for holding 
that wheat and paddy are foodstuffs 


applies with equal force in the case of 
cashewnuts, There is no scope for 
doubt that cashew kernel is an eatable 
commodity both in its raw form and 
also when fried. It is taken in as part 
of the food and is also used in the pre- 
paration of food. That its kernel 
should be separated from the shell or 
outer covering or that it should be 


processed before use does not make 
raw cashewnuts  any-the-less ‘“food- 
stuff”. ” 


23. It is also significant that. ‘raw 
cashewnut’ is included in the group of 
edible fruits in Chapter 8 of Section II 
dealing with vegetable products of the 
First Schedule to the Customs Tariff 
Act, 1975 


24. It was, however, urged that even 
though cashewnut wasan article which 
could be eaten, it was an article which 
was eaten by very few. persons on rare 
occasions and hence it is difficult to. 
conceive cashewnut as an essential 
commodity. It is no doubt true that 
cashewnut having become expensive, it 
is now more of a luxury. Due to ex- 
port of cashewnut ona large scale, it 
is a commodity which is in short sup- 
ply in the country and therefore the 
price at which it sells is beyond the 
reach of the common man. But never- 
theless it is an article of food. It is 
eaten in raw form and after it is fried. 
It is also commonly used jin various 
preparations of food like pulav, sweets 
ete. There is no basis for the assertion 
that it is a rare commodity outside the 
State where it is grown. It is eaten not 
only in Kerala -but also in other parts 
of the country. When  cashewnut is 
exported, it is exported as a foodstuff. 
Now it cannot be that cashewnut eaten 
abroad is a foodstuff, and whatever is 
consumed within the country is not a 
foodstuff. It is, therefore, a foodstuff and 
must be classified as an essential comm- 
odity. Its importance as 
can also be seen from the statements 
filed in these cases in which it is stated 


- that in-the State-of Kerala in the year 


1976-77 the - total quantity -of raw 
cashewnut procured was in the order of 
60,000. tonnes, the number of workers 
engaged -in the cashewnut. - -processing 


a foodstuff . 
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industry was about 1,20.000 and that 
there were 269 cashew factories, 


25. It was next urged that cashew- 
nut could be treated as an essential 
article only for the purpose of export 
and not an essential commodity under 
the Central Act. This again is not cor- 
rect. The Central Government can 
make an Order under the Central Act 
even when an essential. commodity is 
used for industrial purpose or for pur- 
poses of export. Essential commodities 
do not cease to be essential commodi- 
ties under the Central Act merely be- 


cause they are exported after they are 


processed in India. Foodgrains (Prohi- 
bition of Use in Manufacture of Starch) 
Order, 1971, The Fruit Products Order, 
1955, The Gur (Regulation of Use) 
Order, 1968,- Pulses, Edible Oilseeds and 
Edible Oils (Storage Control) Order, 
1977, Rice (Prohibition of Use in Wheat 
Products) Order, 1971, Vegetable Oil 
(Standards of Quality) Order. 1972, 
Vegetable Oil Product Producers (Regu- 
lation of Refined Oil Manufacture) 
Order, 1973 and the Essential Commo- 
dities (Regulation of Production and 
Distribution for Purposes of Export) 
Order, 1966 demonstrate the diverse 
purposes for which an Order can be 
made under the Central Act. 


26. It was next urged that as long 
as the Central Government’ had not 
passed an order in respect of the same 
matter, it was open to the Govern- 
ment of Kerala to pass the impugned 
Order. Reliance was also placed on the 
decision of this Court in Tika Ramii’s 
case (AIR 1956 SC 676) (supra), in 
which U. P. Sugarcane Regulation of 
‘Supply and Purchase Order, 1954 was 
upheld even though sugarcane was an 
essential commodity under the Central 
Act. In that case this Court was con- 
cerned with the question whether there 
was any repugnancy between a Central 
law and a State law. We are not con- 
cerned here with such a question. If a 
question of application of Article 254 of 
the Constitution had arisen, it would 
have been open to consider whether 
there was any repugnancy at all be- 
‘tween the two laws having regard to 
the scope and extent of the field occu- 
pied by the Central law and the State 
law. But the real question which now 
arises for decision in these petitions is 
whether the Kerala Legislature ever 
intended to treat any - article which 
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comes within the scope of the Central 
Act as an essential article.. The langu- 
age of Section 2 (a) of the Kerala Act 
Steers clear of all essential commodities 
under the Central Act by excluding 
them from the operation of the Kerala 
Act. The power of the Central Gov- 
ernment to make an order under the 
Central Act in respect of raw cashew- 
nut which is a foodstuff cannot be 
doubted. If that is so, the Kerala Act 
cannot apply to it. The argument that 
as long as the Central Government had 
not made an Order in respect of raw 
cashewnut, the Kerala Government can 
pass an Order is not available in the 
circumstances by reason of the defini- 
tion of the ‘essential article’ in the 
Kerala Act. It might have been open 
to consideration if the said definition . 
had not contained the words in the 
parenthesis. 

27. On a careful consideration of the 
matter, we are satisfied that raw 
cashewnut is a foodstuff falling under 
Section 2 (a) (v) of the Central Act 
and hence cannot be declared as an 
essential article under Section 2 (a) of 
the Kerala Act, It follows that no 
Order can be made by the Government 
of Kerala under Section 3 thereof in re- 
spect of raw cashewnut. The action of 
the Kerala Government is beyond the 
power conferred on it by the Kerala 
Legislature. 


28. In the result, we hold that the 
declaration made by the Government 
of Kerala to the effect that raw cashew- 
nut is an essential article under the 
Kerala Act and the impugned Order 
made thereunder are liable to be 
quashed and they are accordingly quash- 
ed. ; 

29. All the other contentions in- 
cluding those relating to the alleged in- 
fringement of the fundamental rights of 
the petitioners raised in these petitions 
are left open. 


30. Before concluding, we propose 
to advert to the last submission made 
before us on behalf of the State’ Gov- 
ernment. It was submitted that the 
cashewnut industry in Kerala was a 
labour-oriented industry and if the 
declaration and the Order were struck 
down, a number of workmen would be 
adversely affected. It was also sub- 
mitted that the entire economy of the 
State of Kerala which largely depend- 
ed on the export trade in cashewnuts 
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would be disrupted. If ‘any such seri- 
out problem arises, it can always be set 
right by the competent Legislature or 
the appropriate Government taking 

~ needful remedial action in the light of 
Entry 33 of List II of ihe Seventh 
Schedule to the Constitution. 


31. The petitions are accordingly al- 


lowed. In the circumstances of the 
case, there shall be no order as to 
costs. 


Petitions allowed. 
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Y. V. CHANDRACHUD, C. J. A. P, 
SEN AND V. B. ERADI, JJ. 
_ Writ Petn. No, 119 of 1979, D/- 8-5- 
f 1981. A 
S. S. Moghe and others, Petitioners v. 
Union of India and others, Respondents. 
(A) Constitution of India, Article 32 
— Delay and laches — Promotions in 
Government service challenged on 
ground of infringement of fundamen- 
tal rights — No explanation given for 
delay of several years in filing writ 
petition — Court has discretion to deny 
relief. AIR 1970 SC 470, Rel. on. 
(Paras 23, 25) 


(B) Constitution of India, Articles 14, 
16 and 309 — Temporary organisation 
constituted by Government — No Ser- 
vice Rules framed — Personnel appoint- 
ed by direct recruitment as well as on 
deputation from other Departments — 

- Direct recruits held not entitled to pre- 
ference over deputationists in matter of 
computing seniority — (Aviation Re- 
search Centre (Technical) Services Rules 
(1976), Rule 6). 

Aviation Research Centre was an 
organisation constituted by the Central 
Government on purely temporary basis 
and was being continued on a year to 
year basis. All the appointments made 
in the Organisation, whether. of direct 
recruits or of depuiationists had been 
made only on an ad hoc basis. 

Held, since there was no regularly 
constituted service the principle contain- 
ed in the Office Memorandum dated 22- 

= 12-1959 issued by the Ministry of Home 

i Affairs to the effect that it was incum- 
bent on the authorities to replace all the 
deputationists by persons approved for 
regular appointment by direct recruit- 
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ment, and until the deputationists were 
so replaced the deputationists had tobe 
placed en bloc below persons directly 
recruited to the grade, could have no 
application at all to the temporary 
Aviation Research Centre Organisation. 
The provisions of the said Memorandum 
will get attracted only in relation to 
Government servants appointed to 
the Central Services. Direct recruits 
were appointed. purely on temporary and 
ad hoc basis and they had no legal right 
or claim for being appointed by promo- 
tion to higher posts. 
(Paras 26, 27, 28) 
(C) Aviation Research Centre (Tech- 
nical) Services Rules (1976) Rule 6 (1) 
— Rule is not violative of Articles 14 
and 16 of the Constitution. (Constitu- 
tion of India, Articles . 14, 16). 


When a new service is proposed tobe 
constituted by the Government, it is 
fully within the competence of the Gov- 
ernment to decide as a matter of policy 
the sources from which the personnel 
required for manning the Service are 
to be drawn. It is in the exercise of 
the said power vested in the Govern- 
ment, that provision has been made by 
sub-rule (1) of Rule 6 that all the 
persons who, aS on the appointed day, 
were already working in the Aviation 
Research Centre Organisation on a 
temporary and ad hoc bass and had 
thereby acquired valuable experience in 
the specialised kinds of work would ke 
eligible for appointment to the new ser- 
vice at the stage of its initial constitu- 
tion. Whether appomtment was made 
by direct recruitment or on deputation 
equal opportunity was given to all of 
them by sub-rule (1) of Rule 6 to get 


permanently appointed in the new 
Aviation Research Centre (Tech- 
nical) Service subject to their be- 


ing found fit by the Screening Commit- 
tee referred to in sub-rule (2). Sub- 
rule (1) of Rule 6 1s, therefore, not vio- 
lative of Articles 14 and 16 of the Con- 
stitution. (Para 29) 

(D) Aviation Research Centre (Tech- 
nical) Services Rules (1976), Rule 6 (2) 
— Rule does not suffer from vice of 
arbitrariness or excessive delegation — 
(Constitution of India, Articles 14, 16, 
309 and 245). 

The power conferred under Rule 6 (2) 
on the Screening Committee to deter- 
mine eligibility of the personnel of the 
Aviation Research Centre is neither 
arbitrary. nor violative of the principle 
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of equality of . opportunity. : Similarly. 
the power conferred. upon. the: ` Control- 
© ling Authority to issue general or spe- 
cial instructions to the Screening Com- 
mittee is also not arbitrary. Thus R.6 
(2) does’ not.suffer from vice of arbi- 
; trariness or excessive delegation. 
: : (Para 30) 


_ Appointments to the Aviation Research 
Centre were made both by direct re- 
cruitment and on deputation from other 
departments. The direct recruits form- 
ed a different class consisting of persons 
who were virtually being recruited for 
the first time into regular Government 
service, as distinct. from the -deputa- 
tionists who had been holding posts in 
their parent departments for several 
years on regular basis who formed a 
separate class. When recruitment to 
the new Service was being made from 
two different classes of sources, it was 
necessary for the Government to. evolve 
a fair and reasonable principle for re- 
gulating the inter se 
personnel appointed to a new Depart- 
ment. ‘What has been done- under 
Rule ‘6 is to give credit to the full 
length of continuous service put in by 
all the appointees in. the concerned 
grade, whether such service was render- 
. ed in the temporary Aviation Research 
- Centre Organisation or in other depart- 
ments of the Government. The criterion 
applied, namely ‘the quantum of previ- 
ous experience possessed by the ap- 
' pointees: measured in terms of the 
length of continuotis service put in by 
them inthe - concerned: or equivalent 
‘grade is perfectly relevant to the - pur- 
pose underlying the framing of ihe 
rule. The aforesaid principle laid down 
in Rule 6 (2) for determination of inter 
se seniority was quite reasonable and 
fair and it did not involve any arbitrary 
or unfair discrimination against the’ di- 
rect recruits. (Para 31) 


(E) Aviation Research Centre (Tech- 
nical): Services Rules (1976), Rule 7 — 
‘Rule: is valid -and . constitutional — (Con- 


stitution of India, Articles 14, 16 and 
309). (Para .32) 
~“ (E). Aviation Research Centre (Tech- 


nical) ‘Services Rules (1976), Rule 6 (2) 
— Screening Committee adjudging suita- 
bility of persons for appointment . in 
new service — Need not give opportu- 
nity to concerned - persons to. make re- 
_ presentations — — No esate of princi- 
öles of natural. justice — (Constitution 
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seniority of the’ 


ALR. 
-of India, Article -226).: (Natural < ‘justice 
~—. Opportunity cf hearing),. (Para: 34) 


. (G) Aviation Research Centre (Fech- 
nical) Services Rules (1976), Rule 8 and 
Schedule IY —-Provisions laying ‘down 
modes of appointment to different cate- 
gories — Not illegal — (Constitution ‘of 
India, Articles* 14, 16, 245 and 309). 
(Para 33) 
(H) Aviation Research Centre (Tech- 
nical) Services Rules (1976), Pre. and 
Rule 6 — Delay in promulgation of the 
Rules — Time taken in consultation 
with various departments and intensive 
examination of all relevant aspects — 
Held, plea of mala fides not established 
— Nor deputationists were given unfair 
advantage, (Constitution of India, Arti- 
cles 226, 309). ' (Paras 35, 36) 
(D) Civil Service Regulations, Arti- - 
cle 26 (7) (iii) — Applicability — Rule 


applies only where a person is ap- 
pointed by transfer — Absorption of 
deputationists in Aviation Research 


Centre (Technical) Service — Held, not 
by of way of transfer — Art. 26 not at- 


tracted — (Aviation 'Research Centre 
(Technical) Services Rules (1976), 
Rr. 6, 8). (Para 40) 


(J) Aviation Research Centre (Techni- 
eal) Services Rules (1976), R. 6 (6) — 
Person found eligible for appointment 
in higher grade — Made permanent in 
lower grade for non-availability of 
vacancy in higher grade —. No illegality 


-— (Constitution of India, Arts. 14, 16 
and 309). (Para 41) 
Cases Referred : Chronological Paras 


AIR 197¢ SC 470 : (1970).2 SCR 697 : 
” 1970 Lab IC 402 i 23 


M/s. V. M. Tarkunde Sr. Advocate, 
G. L. Sanghi Sr. Advocate (for Nos. 14 & 
22 — (Mrs. Jayashree Wad Advocate, Mr. 
G. D. Gupta, (for No. 10) and Miss Anita 


Advocates with them), for Petitioners; 
Mr. K. Parasaran, Solicitor General 
(Miss A, Subhashini Advocate with 


him), for Respcndent Nos. 1-2 and 4-7: 
Dr. Y. S. Chitale Sr. Advocate (M/s. 
A. T. M. Sampath and P. N. Ramalingam 
Advocates with him), for other appear- 
ing respondents. 

BALAKRISHNA ERADI, J.:— In | this 


` petition fled under Article .32 of. the 


Constitution, the petitioners — 31 in 
number — who are all officers” serving 
in the Aviation, Research Centre. (for 
short, the. ‘ARC’) have. challenged the 
constitutionality of Rules 6 to 8 of the 
“Aviation . Research Centre (Technical 
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Services‘ Rules,-: 1976” ” 


- +President- of India under the proviso to 


A 


co 
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Article; 309 of the -Constitution, as also 
.the legality and. validity of the tab- 
sorption? .of respondents Nos, 8.to. 67 in 
.the said Department pursuant to the. im- 
-pugned Rules. There is a further prayer 
in the. writ petition to declare. the 
Seniority List dated November 6, 1978 
(Annexure ‘G’) ‘published by the De- 
‘partment as illegal, unconstitutional and 
void, yet another relief claimed by the 
‘petitioners is that all the promotions 
granted to respondents Nos, 8 to 67 m 
the ARC service from 1968 till 1978 
should be declared by this Court as il- 
legal and void, .and that a writ of 
mandamus or any other appropriate 
writ, order or direction should be issued 
“to respondents Nos. 1 to 7 — the Union 
of India, the Cabinet Secretary, the 
Director of. Department of Personnel, 
_the Director General of Security, the 
' Director of ARC and the Adviser (Tech- 
‘nical), A. R. C., respectively — to con- 
stitute the ARC afresh in accordance 


with law and to rearrange the seniority 


“in the Service in conformity with law. 

2. The petitioner’s case is that 
‘shortly after the formation of the ARC 
in 1963 the petitioners were directly re- 
cruited to the said department on a 
-regular basis during the period between 


. 1963 and 1966-in the category of Assis- 


tant Central Intelligence Officers 
Grade-II, (which: has ‘since been re- 
designated as ‘Deputy Field- Officer 


` (Tech.) (for short DFO) under the im- 
pugned Rules -while respondents Nos. 8 
to 67 are officers whose’ services have 
been borrowed on deputation to the 
ARC from some Departments of Central 
Government and from the Police Cadre 
of State Governments. The petitioners 
contend that by virtue of their regular 
appointments in the ARC, they were, as 
of right entitled to be promoted to the 
higher posts ‘of Assistant Central Intel- 


ligence Officer, Grade-I — now called 
‘the Field Officer (Tech.) —, Deputy 
Central Intelligence Officer (Tech.)/As- 


sistant Technical Officer’ subject only to 
the right of the Department to super- 
sede those found unsuitable for such 
promotions, However, instead -of ‘pro- 

mating the petitioners to the vacancies 
‘that arose in such higher categories of 
posts, the Department filled up those 
vacancies ‘by granting promotions to the 
deputationists, thereby -illegally . denying 
tó ‘the petitioners’ the - opportunities 
‘Ieuitimately due’ to them for promotion 
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issued . by the- 


made were ‘all. 
“and the whole question will evéntually 
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in. the Department. It is' contended by 
the petitioners - that the deputationists 
were occupying the posts in the Depart- 
ment only.on ad huc basis and such ad 
hoc appointees -who were having the - 
. benefit of lien in their parent depart- 
ments and were getting promotions in 
those departments had no claim what- 
ever to seniority or promotions in the 
borrowing Department, namely, the 
ARC. On this basis the petitioners have 
raised a challenge in this writ petition 
against the legality of the various pro- 
motions given to respondents Nos, 8 to. 
67 in the year 1968 and thereafter. 


- 3. A draft comb:ned. seniority list of 
Assistant Central Intelligence Officers 
Grade-II .(Tech.). working in the ARC 
was published in March 1971 (An- 
nexure ‘A’), wherein the officers on de- 
putation as-well as those who are 
directly recruited in the ARC had all 
been included and the seniority of the 
deputationists had been fixed by taking 
into account- the total length of service 
put in by them in the rank of ACIO in 
their parent departments as well as in 
the ARC.-According to. the petitioners. 
the said list had ben prepared in viola- 
tion of the principle that the same 
period of service of a Government ser- 
vant cannot be-legally considered twice 
over for service benefits in two De- 
partments, namely the parent depart- 
mens and the borrowing department. 


:4 A Writ Petition — Civil Writ 
Petition No. 1020 of 1971 — was filed 
in the Delhi. High Court by three of the 
present petitioners complaining against 
the promotions given to the deputation- 
ists and challenging the validity of the 
combined seniority list’ — published 
by the Department in 1971. During the 
pendency of that writ petition, the im- 
pugned seniority list of 1971 was sub- 


stituted by two separate lists — one 
consisting of direct recruits and the 
other consisting of  deputationists. 


Thereupon, the writ petition before the 
Delhi High Court was got amended by 
the petitioners therein by incorporating 
objections against <- the new seniority 
lists published by the Department. 
When the case came up- for’ hearing, 
counsel appearing on behalf of the 
Union of India submitted before the 
High’ Court -that: statutory rules govern- 
ing the service were then under pre- 
‘paration, that ‘the arrangements till then 
purely ` on ad hoc basis 


>. tioners that, 
given to the Delhi High Court, the De-. 
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be finalised after the rules were fram- 
ed. In the light of the said submission. 
the High Court dismissed that writ peti- 
tion observing that since no‘ rules gov- 
erning the service had been framed and 
the appointments in question had all 
been made on purely ad hoc basis, the 
petitioners did not? have at that point 


of time any legitimate grievance and 


the writ petition’ was, therefore, pre- 
mature. It is submitted by the peti- 
contrary to the assurance 


partment did not take early action for 
framing the rules but instead continued 
to. confer on the deputationists the 
benefit of further illegal promotions 
and it was only after all the higher 
posts were filled by promoting deputa- 
. tionists that the Department ultimately 
promulgated the impugned statutory 
Service Rules on April 26, 1976. Strong 
reliance has been placed by ‘the peti- 
tioners on Office Memorandum dated 
December 22, 1959 issued by the 
Ministry of Home Affairs (Annexure 
‘C’) laying down certain general princi- 
ples. fer determining seniority of various 
categories of persons employed in Cen- 
tral Services. : According. to the peti- 
tioners, in the absence of statutory 
rules governing the conditions of ser- 
vice of personnel in the ARC, the 
principles laid down in-the aforesaid 
Office Memorandum were applicable to 
the said Department. It is urged that 
under clause (viii): of the said Office 
Memorandum, it was incumbent on the 
authorities. to replace all’ the deputa- 
tionists who, according to the peti- 
tioners, were holding the posts in the 
Department only on ad hoe > basis, by 
persons approved for —« regular 
appointment by: direct. recruit- 
ment, and until -the ‘depu- 
tationists were so replaced the deputa- 
tionists had to be placed en bloc be- 
low persons directly recruited to the 
grade. The petitioners have sought to 
derive support from Annexure- ‘D’ 
which is a letter dated October:15, 1971 
addressed by the Department of 
Personnel, Cabinet Secretariat to the 
Director General of- Security, wherein 
it is pointed out that persons appointed 
toa grade on deputation basis are ap- 
pointed for a specific period, after the 
expiry of which they are required . to 
revert ‘back to their parent departments 
and since the said. deputationists do. not 
have any locus standi in the borrowing 
departments, ‘they are not entitled to 


S. S. Moghe v. Union of India 


A.LR. 


promotions/confirmations in the borrow- 
ing departments, The letter proceeds to 
state that the question of fixation of 
their inter se seriority of such deputa- 
tionists vis-a-vis other categories of of- 
ficers of a particular grade by prepar- 
ing a combined seniority list does ‘not, 
therefore, ‘arise. However, it was also 
added ' in the next paragraph “of the 
letter that though deputationists are not 
entitled to promotion to a higher grade, 
yet they can be <onsidered for appoint- 
ment on deputation to the higher grades, 
if the Recruitmert Rules of the higher 
grade provide for appointment on depu- 
tation basis, and im the absence of the 
Recruitment Rules,’ it is for the appoint- 
ing authority to decide whether a 
person already serving as a deputa- 
tionist in the lower grade should be 
considered for appointment on deputa- 
tion to the higher posts. According to 


the petitioners, ` on the basis 
of the principle enunciated in 
this letter, persons serving on 


deputation in the ARC should all 
have been repatriated to ‘their parent 
departments as saon as direct recruits 
became available in ‘sufficient number 
and the action ‘taken ‘by the Department 
in filling up the. vacancies in the ‘higher 
categories, namely, ACIOs Grade I 
(Field Officers) and Assistant Technical 
Officers by granting promotions to re- 
Spondents Nos. 8 to 67 was totally il- 
legal. The petitioners have alleged 
that -some of the’ deputationists: were 
holding posts in their arent depart- 
ments which were inferior in rank in 
comparison with the posts of DFOs. It 
is contended by the petitioners that the 
grant of such promotions to the depu- 
tationists amounted to conferment oof 
double benefits on-ithem since they were 
Simultaneously earning promotions in 
their parent departments. Some of the 
petitioners who had joined the ARC in 
1963 as DFOs became eligible for pro- 
motions in 1968 -by completing the. five 
years’: qualifying. period, but instead of 
promoting them ito the «category of 
Field Officers, the Department filled up 
the vacancies which became available 
in 1968 and subsequent years by pro- 
moting. some of the respondents: who 
were only deputationists. The petitioners: 
contend’ that the’ -deputationists -were 
serving in the ARC’ only on ad hoc 
basis and hence they were mot eligible 
under the terms of the. Memorandum 
dated December 27, 1959 (Annexure 


oa 


`, 


- 1975 (Annexure ‘E’). 


1981 


‘€), for the grant of amy promotions in 
the borrowing department. It is alleged 


' that while effecting such irregular pro- 


mo'ions, the petiticners were not even 
considered. and they. were illegally 
denied the opportunity of competing 
with the respondents for promotions to 
the posts of Field..Officers. In 1975, a 
further injustice is said to. have been 
done to the petitioners when twenty of 
the deputationists. functioning as Field 
Officers. were promoted . as 
Technical Officers (for short, ATOs). 
Weit-petitioners Nos. L and 4 made re- 
presentations .complaining against. those 
promotions, but those representations 
were. rejected by the Director, ARC by 
his Memorandum dated September 8. 
Om December 1. 
1975, seven more deputationists were 
promoted as ATQs. The petitioners have 
raised the plea that the aforesaid pro- 
motions of the deputationists were il- 
legal and. discriminatory since the De- 
pax‘ment had fixed am arbitrary date, 
namely, December 1972 for computing 
the qualifying period of three years for 
eligibility to.be considered for promo- 
tions. It was only after most of the 
posts in the higher. categories of ATOs 
and FOs had come to be occupied by 
the deputationisis .as a consequence of 


- such irregular promotions that the im- 


pugned Rules were promulgated by the 
President of India on April 26, 1976. 
Through the said Rules, the Department 
has purported to absorb all, the deputa- 
tionists/respondents Nos. 8 to 67 in the 
ARC Service as ‘TOs/ATOs/FOs and 
thereby legalised all the itlegal promo- 
tions perante to those deputationists. 
This, according to the petitioners, has 
been. done with the.mala fide intention 
of giving favoured treatment to a de- 
putationist at the expense of the direct 
recruits like the 
tioners have put forward the. conten- 
tion that the impugned Rules are arbit- 
rary and. discriminatory and are- viola- 
tive of Articles 14 and 16 of the Con- 
stitution. It is their further plea that 
the wholesale absorption of the deputa- 
tionists. is a.colourable and unconstitu- 
tional exercise of power and the im- 
pugned Rules in so far as they provide 
for such absorption are in. the nature of 
a fraud on.the powers. conferred on the 
President by the previso to Article 309 
of the Constitution. The petitioners 
point out that even after the constitu- 
tion of the service by the impugned 
Rules, no seniority list was published 
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for more. than two.years, but promo- 
tions to the posts cf FOs were in the 
mean‘ime, granted te several of the de- 
putationists. It'is contended by the’ 
petitioners that Rule 6 of- the impugned 
Rules confers arbitrary powers on the 
equate the ad 
hoc service rendered by the deputation- 
ists in the ARC with the ‘regular’ ser- 
vice rendered by persons like the peti- 
tioners who had been directly recruit- 
ed to the Department..on a regular basis 
and this has resulled in permanently 
blocking all the future chances of the 
petitioners in matters of promotion and 
other service benefits. According to the 
petitioners the “initial constitution” of 
the service purported to be- brought 
about under the Rules is. itself. highly 
arbitrary and it infringes .Articles 14 
and 16 of the Constitution since it 1s 
based on illegal treatment of unequals 
as equals by equating - persons function 
on a mere ad hoe basis. with those hold- 
ing posts in the organisation on a regu- 
lar basts. Another ground of attack put 
forward. by the petitioners is that 
Rule 6 (2) confers arbitrary and unfet- 
tered powers on the: Screening Com- 
mittee and hence it suffers from the 
vice of excessive .delegation. It is also 
urged that the said -sub-rule is uncon- 
stitutional because it enables the con- 
trolling authority to retain to itself an 
arbitrary. power to control the . deci- 
sion-making of the Screening Committee 
by means of “general or ‘special instruc- 
tions” thereby. rendering it impossible 
for the ` Screening Committee to func- 
tion in an indepeadent and objective 
manner: According to the petitioners, 
Rute 6 (2) enables the controlling au‘h- 
ority to impose its will and whims on 
the Screening Committee. The peti- 
tioners allege that the controlling auitn- 
ority had imposed its favoured. treat- 
ment to deputationists and displayed a_ 
discriminatory attitude against the re- 
gular departmental - personnel like | the 
petitioners by treating the ad hoc ser- 
vice of the deputationists in the ARC 
as regular service. and absorbing them 
in the posts or grades to: which they 
have: been granted -illegal promotions. 
The petitioners have urged that R. 6 (2) 
in so far as it vaguely uses the words 
“continuous appointment in the grade” 


as vested an arbitrary power: in the 
Department to ‘take into consideration — 
the ad, ‘hoe service ‘rendered by the de- 
putationists in grades to which they 
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have no right in law and hence the said 
provision is highly arbitrary and vioia- 
tive. of Article 14 of the Constitution: 
Alternatively, it is submitted by the 
petitioners that the aforesaid words 
“continuous appointment in the grade” 
should be reasonably construed to 
mean “continuous appointment on re- 
gular basis in the grade” in which 
event alone the rule can be regarded 
as free from the vice of arbitrariness. 
Rule 6 (6) has also been attacked’ by 
the petitioners as infringing Articles 14 
and 46 of the Constitution on the 
ground that it’ enables the Screening 
Committee to discriminate against the 
direct recruits by treating them on a 
par with the ` deputationists. It is con- 
tended by the petitioners that the said 
sub-rule confers power on the Screer- 
ing Committee to absorb such of the 
devutationists in a lower grade who 
were found to be unsuitable for ab- 
sorption in a higher grade and thereby 


completely block the chances of persons - 


like the petitioners to get promotions 
into such lower grades despite their be- 
ing found suitable for such promotions. 
Another point raised by the petitioners 
is that it was incumbent on the Screen- 
ing Committee before it took its final 
decision regarding the absorption of 
personnel in the various grades to give 
an opportunity to ihe petitioners to re- 
present their case, and inasmuch as 
this procedure was not followed, the 
decisions taken by the Screening Com- 


mittee were in clear violation of the 
principles of natural justice. The , peti- 
tioners have also voiced a grievance 


that even though the Screening Corn- 
mittee had prepared a list of the offi- 
cers whom it had decided to absorb in 
the various grades, the Department did 
not disclose the contents of the said list 
to personnel working in the ARC but 
kept the matter secret. 


5. Reiterating their contention that 
the promotions given to respondents 
Nos. 8 to 67 during the period from 
1968 to 1978 were all illegal on the 
ground that these promotions had been 
made without considering the cases of 
the petitioners, the petitioners have put 
forward further plea that the publica- 
tion of the impugned Seniority List was 
deliberately delayed by the Department 
till November 6. 1978, with intent to 


favour the deputationists, some of whom: 


were promoted as ATOs on November 
5, 1978. On this basis, it is 
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that the action taken by the Depart- 
ment in. publishing the Seniority List 
dated November 6, 1978 was mala fide. 


6. Ancther argument advanced bv 
the petitioners is that Rule 7 in so far ~ 
as it empowers the Department to 
reckon the seniority- of the deputation- 
ists: by giving them the benefit of the 
ad hoc service rendered by them in the 
ARC as well as the prior service put in 
by them in their parent departments is 
arbitrary. The retitioners contend that 
this Ceviation frorn the principle uni- 
formly followed for fixing the senio- 
rity in all other departments of the 
Government of India, namely those laid 
down in the Eome Ministry’s Office 
Memorandum dated December 22, 1959 
was wholly uniusi.fied and as a result 
thereof the direct recruits in the ARC’ 
are subjected to a differential treatment _ 
resulting in gross prejudice to them 
without there being any rational basis 
for separate classification. There is alsô` 
an allegation that in fixing the seniority 
of personnel as per the impugned grada- 
tion list dated November 6, 1978, even 
servic2 rendered by the deputationists 
in non-comparable and lower ranks has 
been wrongly taken into account. 
Rule 8 (1) has been attacked by the. 
petiticners as empowering the control- 
ling authority to enable the deputation- 
ists tc consolidate the illegal advantage 
gained by them at the initial constitu- 
tion Ey further promotions/appoiniments 
to still higher posts in the ARC. It is 
pointed out bv the petitioners that . 
while specifying the method of recruit- 
ment to the various posts in the service © 
and fixing a quota as between the 
vacancies to be filled up by promotions 
and those to be filled up by direct re- 
cruitment/deputation or re-employment 
in Schedule Ii of the rules the deputa- 
tionists have beer. treated on a par with 
regular departmental personnel, and 
this involves a clear violation of Arti- 
cles 14 and 16 of the Constitution. 


7. Lastly, it is contended that even 
if it is to be assumed that the decision 
taken by respondents 1 to 7 to retain - 
the deputationists in the Department at 
the time of the initial constitution of 
the ARC was valid, the position of the 
deputationists would, in law, be only 
that of persons permanently transferred 
from the parent departments to the ARC 
and under Article 26 of the Civil Ser- 
vice Regulations, such persons ‘appointed 
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by transfer.. shall be . ranked below all 
the. direct recruits as well as the pro- 
motees already functioning in the De- 
partment, The 

~since the Seniority List dated Novem- 
ber 6, 1978 has. been drawn up in.con- 
travention of .the aforesaid principle 
laid down in Article 26, the said list 
should be declared to be illegal and 
void. — 


8. Detailed counter-affidavits have 
been filed on behalf of respondent 
No. 1 and respondents Nos. 13 to 16, 
22, 25, 28 and 31. In the counter-affi- 
davit filed on behalf of respondent No. 1, 
by the Deputy Secretary, Cabinet 
Secretariat, it is stated that the Avia- 
tion Research Centre was initially set 
up as a Sensitive Security Organisation 

“in.the year 1963 on a purely temporary 
basis by way of an extension of the 
Intelligence Bureau. In February 1965, 
the ARC, along with two other schems, 
were brought under the control of the 
Director General of Security. The De- 
partment was continued by the Gov- 
ernment on temporary basis from year 
to year till 1971 when the Government, 
after reviewing all the relevant factors, 
took a decision to make the ARC 
permanent. The administrative control 
over the ARC was originally vested in 
the Ministry of External Affairs and 
later with the Prime Minister’s Secre- 
tariat till 1965 when it was transferred 
to the Cabinet Secretariat. There were 
no Recruitment and Cadre Rules for 
_the ARC during the period when the 

“Department owas functioning on a 
temporary and purely experimental 
basis and a.number of officers, includ- 
ing respondents Nos. 8 to 67, . weré 
taken on deputation from other Central 
and State Government Departments to 
man the various posts in the Organisa- 
tion. Some persons, like the petitioners, 
were also directly recruited as ACIOs-II 
on a purely temvorary and ad hoc basis 
against temporary posts in the ARC. 
The contention of the petitioners that 
they were regularly recruited as DFOs 
in the ARC is denied by the Govern- 
ment-respondents. It is submitted in the 
counter-affidavit of respondent No, 1 
that the appointments given to the peti- 

* tioners were merely ad hoc in character 
and this had been clearly specified in 
the Memos issued. to them . containing 
the offer of appointment that. the ap- 
pointments were temporary, and. would 
not confer. on them any right for perma- 
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nent appointment 1f and when the posts 
were made permanent. It is stated that 
the Memos issued to all the. petitioners « 
were on identical terms and a specimen 
copy of the Memo _ issued to the peti-. 
tioners has been .-appended to. the’ 
counter-affidavit of respondent No. -1, as 
Annexure ‘R-1’. The further submission 
made in the counter-affidavit of ‘the, 
first respondent is that in the ARC 
there was no regular cadre nor any Re- 
cruitment Rules - prior to 1976 and as 
and when- posts in the various cate- 
gories in the grades were sanctioned; 
they were filled up by getting suitable 
the requisite qualifications 
and experience from other departments 
on deputation and. some vacancies ` were’ 
also filled up by direct recruitment. 


9. Briefly sketching the history of 
the ‘formation of the ARC, the first re- 
spondent has. stated that the ARC 
Organisation was set up in the wake of 
Chinese aggression that took place in 
the winter of 1962 and its primary role. 
was to collect intelligence by employing 
the most modern highly sophisticated 
techniques and to furnish it to other. 


_ Agencies like the Special Frontier Force. 


and the Special Security Bureau which 
were in need of such intelligence in 
order to give better protection to our’ 
borders against external aggression. For | 
manning such an Organisation, it was 
absolutely essential to secure the ser- 
vices of persons possessing the requisite 


experience, technological skill,. special 
attitude and ability. Initially, there- 
fore, the various posts in the ARC 


Organisation, which was started on a 
mere experimental basis, were filled up 
by taking on deputation officers from 
the Intelligence Buréau and other de- 
partments which had the expertise in 
related fields, such as, the Department 
of Defence Science, Wireless Planning 
and Co-ordination and Directorate Gen- 
eral of Civil Aviation, With the gradual 
expansion in the activities of the ARC, 
it was found that. the afroresaid De- 
partments could not supply on deputa- 
tion basis enough hands for meeting the 
needs of the ARC and hence, the direct 
recruitment from the open market had 
also to be made. However, all the ,apż 
pointments made by direct recruitment 
were merely temporary and ad hoc in 
character, While the deputationists ` 
were ‘persons. with rich experience. and 
long years: of. service, the diréct recruits 
were: inexperienced and new to the iob. . 
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Im the circumstances, the higher posts 
of FOs, ATOs andi Assistant: Directors 
had: to: be filled: up by ad hoe appoint- 
ments: from amongst the deputationists 
whe by virtue of their long experience 
im the particular type of work were con- 


sidered: suitable for those posts, As 
and wher direct. recruits gained ad- 
equate: experience; several, of them 


were also given ad hoc appointments to 
such higher posts: It is further averred 
in the counter-affidavit. that in making 
such appointments: to the higher Posts; 
only considerations of public interest 
andi maintenance of efficiency in the 
functioning of the Department had 
weighed! with the appointing authority. 
The allegation. put forward by the peti- 
tioners: that the: direct. recruits were dis- 
criminated against has been denied by 
the first respondent as totally unfound- 
ed, and it is stated that all such appoint- 
ments to the various technical posts in 
the higher categories of FOs, ATOs and 
Assistant Directors were made by the 
Department on the recommendations of 
the duly constituted DPCs/Setection 
Committees. Some of the deputa- 
tionists were also appointed to the higher 
posts when they get promotions to the 
corresponding ranks in their parent de- 
partments, The Department treated’ both 
the direct recruits as well as the de- 
putationists as ad’ hoc appointees in the 
ARC with equal rights, and equal 
weightage was given to both categories 
of employees in respect of length of 
service in a given grade irrespective of 
whether or not it was rendered wholly 
in ARC. As regards the petitioners’ 
contentions based’ on the MHA Memo- 
randum diated’ December 22, 1959, it 1s 
pointed out in the counter-affidavit that 
the general principles: laid down there- 
in had no application. im the matter of 
filling up of temporary posts in a tem- 
porary department, Stress is laid’ inthe 
counter-affidavit. om thë fact that simul- 
taneously with the constitution of the 
ARC as. a regular department, the ARC 
(Technical) Service Rules, 1976 were 
promulgated by the Government and 
it has been submitted that the princi 
ples laid' down in the aforesaid Memo- 
randum did not get attracted’ to the 
new service inasmuch as it is clearly 
specified in the Memo itself that the 
principles enunciated therein will not 
be applicable for such Services and 
posts for which separate principles have 
been already issued or may be issued 
thereafter by the Government. The al- 
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legation of the petitioners that. they had 
not: beer: considered for promotion at 
the time when the vacancies in the 
categories of DFOs were filled up during 
the years 1968 io 1975 has been denied, 
by the first respondent and it is averred 
ia the counter-affidavit that the direct 
recruits were given promotions .in 
the higher posts) when they were 
found suitable by the D. P. C. ` for ad 
hoc promotions to the grades of FOs 
(Tech.), ete Reliance is placed by the 
first respondent om the observations 
made by the Delhi High Court in its 
judgment in Civil Writ Petition No. 1020 
of 1971, filed by three of the present 
petitioners, that no discrimmation could 
be said to have been made against the 
direct recruits either in drawing up the 
seniority list of 1971 or im the action 
taken by the authorities to filling un' 
some of the higher posts by appointing 
deputationists. Though a decision was 
taken by the Government in 1971 to 
make the ARC a permanent department, 


- and steps to frame rules were also im- 
mediately initiated, the draft rules 
could be finalised after intensive ex- 


amination by various: concerned Mini- 


stries only by April, 1976, when the 
Rules were vorcmulgated. The allega- 
tion made by the petitioners that the 


promulgation of the rules was delibera- 
tely delayed in order to confer an 
undue advantage on the deputationists 
who were granted promotions to the 
higher grades in the meantime, has been 
categorically denied by the first respon- 
dent in its counter-affidavit. The delay 
in promulgation of the rules was due 
to the fact that because of the special 
features of the Department and the sen- 
sitive nature of the functions fo be dis- 
charged by it, various circumstances 
and factors had to be taken into account 
before the draft rules were finally 
cleared by the several Ministries con- 
cerned. i 


10. The first respondent has stated in 
the counter-affidavit that equal treat- 
ment had been meted out to the direct 
recruits. and the deputationists in the 
matter of promotion/appointment from 
the grade of ACIO-I to that of ATO, 
The allegation of the petitioners that 
the DPC had fixed the crucial date for 
eligibility for promotion from the cate- 
gory of ACIO-I to the grade of ATO in 
an arbitrary manner so as to exclude 
the petitioners from consideration, has 
been denied by the first respondent and 
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itis averred that the crucial date was 
determined by the DPC on each occa- 
sion by taking into consideration the- 
number of vacancies likely to be avail- 
able for promotion/selection and the 
“number of persons who could reasona- 
bly be considered for such promotiors/ 
selection. It is pointed out by the first 
respondent that when deputationists 
were selected by the DPC, they were 
‘appointed’ to the higher posts on œ- 
putation and it was not a process of 
promotion as wrongly contended by tae 
petitioners. 

11, In reply to the challenge made 
by the petitioners against Rule 6 of the 
impugned Rules which provides for tae 
initial constitution of the mew servise 
to be known as the Aviation Research 
Centre (Technical) Service, wt is su- 

„mitted by the first respondent that 
there is no principle of law prohibiting 
the absorption in a newly constituted 
Department of persons who are fume- 
tioning on deputation in a temporary 
Organisation which was later constita- 
ted into a permanent service, Tt is abso 
submitted by the first respondent ‘that 
the provision in the impugned rules for 
absorption of the deputationists in ‘tne 
ARC (Technical) Service was made in 
public interest since it was found ‘that 
the continued retention of the. deputa- 
tionists who possessed valuable experi- 
ence and had long association with tae 
Organisation was absolutely necessary 


for the efficient functioning of the Le- 
partment. The first respondent states 
that the impugned rules extend equal 


“treatment to all categories ef employees 


who were in position on the cruc.al 
date, namely, April 26, 1976, in the 
matter of absorption as well as deter- 


mination of seniority at the initial ccn- 


stitution, irrespective of whether they 
were direct recruits or deputationicts. 
Since the direct recruits were all oc- 


cupying the posts in the ARC only on 
a purely ad hoc basis, they had no legal 
Tight to be appointed in the new Die- 
partment and merely by reason of their 


temporary appointments as ACIO-iT 
(Tech) in the ARC Organisation 
they could not automaticaily 
become members of the new ARC 


(Technical) Service which was ccn- 
; stituted for the first time with -effact 
from April 26, 1976. Al persons work- 
ing in the.ARC in various temporary 
posts as on April 26, 1976, were given 
the option to express their willingn2ss 
or otherwise to be absorbed in the naw 
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Department. The petitioners as well :as 
the direct recruits were treated alike in 
the matter of the assessment of their sun- 
ability for absorption by ithe Screeing 
Committee and on being found suitable, 
they were absorbed either ïn ‘the «same 
posts which they were occupying imme- 
diately prior to April :26, 1976, or in a 
lower post, subject to availability of 
permanent posts. Dhe Screening ‘Com- 
mittee prepared the seniority list of the 
persons found :suitable for absonption in 
accordance with the provisions contained 
in R. § (2) mead with Rule 7 of the im- 
pugned Rules. The counter-affidavit of 
the first mespondent 2oes on to state that 
the seniority list published on Novem- 
ber 6, 1978, had been prepared .stricthy 
in accordance with the mrovisions of the 
impugned Rrles, the mames of the off- 
cers having been amanged with refer- 
ence to the dates of their continuous ap- 
pointment to the «oncerned grade. 
Pointing omt that ithe benefit of the ad 
hoc service mendered im a particular 
grade has been given mot only to the 
former deputationists but also to the di- 
rect recruits in the matter œf determi- 
ning their inter se seniority in the grade 
of FOs, it is submitted tby the first me- 
spondent that there is mo merit in the 
petitioners’ contention ithat the seniority 
list of November 6, t978, has been pre- 
pared in a discrimmatory manner :so :as 
to violate Article 16 of the ‘Constitution. 
The first respondent :has further :sub- 
mitted that ithe charge of discrimination 
has tbeen made thy the petitioners n ‘the 
basis of an erroneous assumption that 
the petitioners were in regular service 
in the ARC prior to the promulgation 
of the impughed Rules and that hence, 
they had a superior claim for promotion 
to a higher post in comparison with the 
deputationists. The petitioners had 
been appointed/promoted to various 
grades in the ARC only on ad hoc ‘basis 
prior to April 26, 1976, and the benefit 
of such ad hoe service rendered by them 
had been piven to the petitioners in the 
same way and to the same extent as 
service rendered by the former deputa- 
tionists on deputation. The (first re- 
spondent, therefore, submits that the 
provisions of Rule 6 cannot ‘be said to 
be arbitrary or violative .of the ,principle 
of equality enshrined in Articles 14 and 
16 ef the Constitution. 

12. Repelling the contention of the 
petitioners that the principle for fixa- 
tion of seniority Jaid down in the im- 
pugned Rules is illegal for the reason 
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-that-it is inconsistent with the :- guide- 
lines and general. principles . for -deter- 
_mination of seniority in the . Central 


Services. enunicated in MHA Memoran- 


_dum dated December 22, 1959, (An- 
nexure ‘C’), the first respondent «has 
submitted in the counter-affidavit that 


there is no substance in this plea since 
it has been specifically stated in, the 
Memorandum (Annexure ‘C’) itself that 
the principles contained therein will not 
_ apply to .“such services and posts for 
which separate principles have already 
been issued or may be hereafter issued 
by Government.” The allegation made 
by the petitioners that the . framing of 
the rules and the constitution of the ARC 
(Technical) Service was deliberately de- 
layed with a view tu give undue advan- 
tage to the deputationists has been de- 
nied by the first respondent as baseless 
and untrue. Prior to 1971, there were 
‘no permanent posts at all in the ARC 
because the Department was tempó- 
rary and all the temporary posts were 
being sanctioned on a year to year basis. 
Action to frame the rules was initiated 
shortly after the decision was taken in 
1971 to make the ARC a permanent De- 
partment, The first set of draft rules 
was prepared and submitted to Govern- 
ment in 1972. Since it was found to 
be defective in certain aspects, a revi- 
sed draft was prepared in 1974. Since 
the whole matter had to be subjected 
to extensive and intensive examination 
by various Ministries taking into ac- 
count all relevant factors the finally ap- 
proved rules could be promulgated only 
in April 1976. $ 


has sub- 

impugned 
to all 
on 


* 13- The first respondent 
mitted that Rule 6 of the 
Rules provides equal treatment 
the officers in position in the ARC 
the crucial date in the matter of ab- 
sorption and ‘determination of inter se 
seniority at the time of initial constitu- 
tion of the service. The service render- 
éd by the former deputationists -in vari- 
ous grades prior to their absorption in 
the ARC could not be ignored, as their 


services were required by the Depart- 
ment in public interest. It is pointed 
` out that if the contention of the peti- 


tioners ` that only persons who are re- 
ularly ‘appointed in the ARC could. be 
absorbed in the service is to be accept- 
_ @d, then noite “of the petitioners could 
“Have been’ permanently appointed in ‘the 
“ARC (Technital) Service, as the appoint- 


ments held by the petitioners prior . to . 
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_ferring to the provisions contained 


AER. 


the constitution. of the ARC Service-in 
1976 :were purely. temporas" and ad hoc 
in. character. : Be er 


14, The further plea put forward by, 


the petitioners that. Rule. 6 (2). of the 
impugned Rules suffers from the vice of 
excessive delegation of. power has 
stoutly denied by the first respondent. 
The Screening Committee was required 
to act within the framework of the 
scheme of absorption envisaged in the 
Rules and the Committee had followed 
proper guidelines which had been ap- 
proved by the controlling authority, 
namely, the Secretary, Department of 
Cabinet Affairs. Cabinet Secretariat. 
The provision enabling the controlling 
authority to issue general instructions 
was incorporated in the rules for 
the purpose of ensuring ` that 
the rules relating .` to.’ -. the 
initial constitution of the scervice were 
applizd uniformly and judiciously. 
The contention put forward by the peti- 
tioners that the said provision renders 
the cunctioning of the Screening Com- 
mittee nugatory. is refuted by the first 
respondent as being devoid of any 
merit. The allegation made by the peti- 
tioners that tke deputationists were 
given illegal promotions from time -to 
time has also been denied in the first 
respcndent’s counter-aifidavit as totally 
baseless. It is admitted that during the 
period when the ARC was functioning 
as a temporary Department, some of the 
deputationists who , were initially ap- 
pointed as ACIO-II (Tech.) were sub- 
seauently appointed to higher posts on 
deputation basis bul the first respon- 
dent submits that there could be no 
valid objection to such appointments, as 
they had all been made in the public 
inter2st and in accordance with the 
general instructions on the subject.. Re- 
in 
Rule 6 (3) of the impugned Rules re- 
garding the exercise of option by off- 
cers willing to be absorbed on perma- 
nent basis in the ARC, it is submitted 
in tke counter-affidavit that the said 
provision was equally applicable to di- 
rect recruits as wel] as the erstwhile 
depu-aticnists. Since the temporary ap- 
pointmerts of the direct recruits in the 
post of ACIO-II (Tech.) did . not: confer 
on them any right of confirmation and 
the ARC (Technical), Service ‘was al- 
together a new service,” the first. respon- 
dent states that the petitioners.’ were 
rightly asked to- exercise -their option in 


been’ 
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terms of Rule 6 (3) Dealing wita -the 
attack levelled by the petitioners 


against the validity of Rule 6 (6), it is 
pointed out in the  counter-affidavit 
that the spirit and content of the rule 
is that persons who were  hcelding 
higher posts on the crucial date and 
were considered suitable for permanent 
appointment in the said posts but could 
not be appointed substantively to such 
posts for wants of vacancies, may be 
given permanent posts in the lower 
grade. It is pointed out in the counter- 
affidavit that the said rule was apolica- 
ble to direct recruits as well as t the 
deputationists and that, as a matter of 
fact, some of the petitioners got the be- 
nefit of this rule inasmuch as they 
were appointed substantively in the 
grade of DFO (T) with effect from April 
26, 1976, while they are holding posts 
of FO (T) on the said date. The charge 
of discrimination levelled by the peti- 
tioners is, therefore, denied by th2 first 
respondent as being devoid of any 
foundation. 


15. With reference to the grievance. 


put forward by the petitioners that 
they were denied an opportunity to re- 
present their case heforé the Screening 
Committee, it is submitted by the first 


respondent that under the scheme of 
the impugned Rules, the Scresning 
Committee was not expected to enter- 


tain any representations from any guar- 
ter and, in fact, no representations 
were received. The Committee had ac- 
ted strictly in accordance with the 
provisions contained in the Rules in 
determining the suitability of the per- 
sons concerned for absorption in the 
new Department and the principles of 
natural justice have no applicability in 
such a context. The allegation of mala 
fides put forward by the petitioners has 
been stoutly denied by the first respond- 
ent, After the seniority list was pre- 
pared by the Screening Committee in 
accordance with the provisions contain- 
ed in R. 6 (2) read with Rule 7 af the 
impugned Rules, certain formalities had 
to be gone through before orders re- 
garding substantive appointments cf the 
officers to the various grades coulc be 
issued. It was only after the issu2 of 
substantive appointment orders to per- 
sons who had opted for absorption into 
the service,: that the Department could 
publish the seniority list. The formali- 
ties aforementioned included obtzining 
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the options from all the employees, get- 
ting the approval of the parent depart- 
ments of the erstwhile deputationists 
for their permanent absorption in the 
ARC Service, medical examination of 
employees, etc. It was on account of 
the delay involved for completing 
the said procedure, that the seniority 
list could be finally published only on 
November 6, 1978. The counter-affida- 
vit proceeds to state that promotions in 
the Department were effected in the 
meantime strictly on the basis of the 
seniority list of officers recommended 
for absorption which the Screening 
Committee had prepared. It is further 
pleaded by the first respondent that no 
illegality whatever was involved in ad- 
opting the principle of reckoning the 
seniority in a particular post on the 
basis of total length of continuous ser- 
vice put in by the concerned officers in 
the .particular grade in the ARC or in 
the equivalent grade in the parent de- 
partment. The said rule was framed 
keeping in view the special require- 
ments of the new Department. 
If the deputationists had not 
been given the benefit of the service 
put in by them in the equivalent grade 
in their parent departments, they would 
have all opted for their rever-ion to | 
their parent departments and that 

would have resulted in complete dis- 
location of the functioning in the ARC. 


The first respondent states that in 
formulating or appiying the seniority 
rule there has not been any arbitrary 


discrimination a: between direct re- 
cruits and deputationists and hence 
neither the rules nor the seniority list 
can be said to be violative of Articles 14 
and 16 of the Constitution. 


16. Dealing with the contention put 
forward by the petitioners on the basis: 
of Article 26 of the Civil Service Re- 
gulations, it is submitted by the first re- 
spondent that the said Article, which 
deals with appointments by trahsfer “in 
accordance with a provi.ion in the Re- 
cruitment Rules providing for such 
transfers” had no applicability at all ın 
the matter of taking persons on depu- 
tation to the ARC when it was a purely 
temporary Department which had no 
Recruitment Rules. The subseauent 
absorption of such deputationists and 
other categories of employees has been 
done strictly in accordance with the 
provisions contained in the impugned 
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Rules which are statutory in origin. In 
the absence of any Recruitment Rules, 
there was no legal bar whatever pre- 
venting the competent authority frcm 
borrowing persons from other depart- 
ments on deputation basis to man the 
various posts in the ARC during the 
period prior to the introduction of the 
impugned Rules with effect from April 
26, 1976. The former deputationists had 
occupied a larger percentage of the 


higher posts during the aforesaid period 


because they had put in more years of 
service in different grades and had much 


greater experience in carrying out the 
functions which were of a highly cpe- 
cialised nature when compared to tke 
_direct recruits whose induction in the 
ARC started only from 1965. 

17. On the basis of the aforesaid 


averments contained in his counter-affi- 
davit, the first respondent. has submit- 
ted that the petitioners are not entitled 
to any relief in this writ petition and 
that the petition should be dismissed. 


18.. In the separate counter-affida- 
vit filed on behalf of respondents 13, 16, 
22 etc, they have put forward more or 
less the -same contentions in defence of 
the writ petition as have been taken by 

the first respondent, 


19. From the averments contained 
in the counter-affidavit of the first re- 
spondent and the documents produced 
before us, it is seen that the Aviation 
Research Centre was a temporary and 
ad hoc Organisation set up late in 1962, 
on an emergency basis, when the coun- 
try was threatened with the Chinese 
aggression for carrying out the work of 
collecting intelligence by the use of 
highly sophisticated techniques. For 
manning this Task Force, persons with 
experience in the specialised nature of 
the work were taken on deputation 
basis from different sources, such as the 
Intelligence Bureau, the Departments 
of Defence Science, Wireless Planning 
and Co-ordination, the Directorate Gen- 
eral of Civil Aviation and the Police 
Cadres of ‘different States and they 
were grouped together to form the ARC. 
Subsequently, to supplement the man 
power, some persons were also directiy 
recruited to the Organisation on a 
purely ad hoc basis. The ARC Organi- 
sation was initially treated as an 
extension of the Intelligence Bureau. 
In February 1965, it was brought under 
the control of the Director General of 
Security. The administrative control 
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cver the Organisaticn which was ori- 
ginally vested in the Ministry of Ex- 
ternal Affairs and later with the Prime 
Minister’s Secretariat was transferred 
to the Cabinet Secretariat in 1965. The 
Sanction for contimvance of the tem- 
porary Organisation was accorded by 
the Government from year to year till 
the year 1971 when a decision was 
taken by the Government to make the 
ARC a permanent Department. But, 
the finalisation of the principles to be 
adopted for constitution of the new 
rermanent Department took considera- 
ble time and it wa: only on April 26, 
1976 that the President of India pro- 
mulgated the Aviation Research Cen- 
tre (Technical) Service Rules providing 
for the constitution of ‘a new service to 
te known as Aviation Research Centre 
(Technical) Service and laying down 
the principles regulating the method of 
recruitment to the various posts in the 
said Service. Till 1976, there was no 
regularly constituted cadre of posts in 
the temporary ARC Organisation and 
there were also no rules or even ex- 


‘ecutive orders laying down any princi- 


method of appoint- 
posts in the 


ples regulating the 
ments to the various 
Organisation. - 

20. Clause 6 of the impugned Rules 
deals with the initial constitution of the 


rew ARC permanent Service. That. 
clause is in the following terms: E 
“6, Initial constitution.— (1) All per- 


sons holding, as on the appointed day, 
any one of the categories of posts spe- 
cified in Rule 4. whether in a per- 
manent or temporary or officiating 
capacity or on deputation basis. shall 
be eligible for appointment to the ser- 
vice at the initial constitution thereof. 


(2) The controlling authority shall 
constitute a Screening Committee in re- 
spect of each grade for adjudging the 
suitability of persons, who, being ` eli- 
the service 
under sub-rule (1) were serving in-any 
grade immediately before the initial ` 
constitution of the cadre, for permanent 
appointment therein any/every com- 
mittee so constituted shall, subject to 
such general or special instructions as 
the controlling authority may give any 
after following such procedure as the 
committee may deem fit, prepare lists 
of persons considered suitable for such 
appointment in each grade with the 
names of such persons arranged in the 
order of seniority based on the date of 


Y 
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continuous appointment in the grade in 
which they are‘to be absorbed or in an 
equivalent grade: 


Provided that if the controlling auth- 


-ority deems it necessary so to do, the 


same committee may be constituted to 
function in relation to two or more 
grades, 

(3) An intimation shall be sent to 
every person considered suitable for 
appointment on a permanent basis to a 
post in any grade giving him an op- 
portunity to express, within thirty days 
of the receipt of intimation by him, his 
willingness to be so eppointed on: aper- 
manent basis and the option once ex- 
ercised shall be final. 

(4) Persons who are willing to be 
appointed on a permanent basis shall be 
so appointed in the order of seniority 
against permanent posts available as on 
the appointed day. 


(5) Notwithstanding anything con- 
tained in sub-rules (2) to (4), every per- 
son holding, as on the appointed day, 
a permanent post n any one of the 
categories specified in Rule 4 in the 
Aviation Research Centre shall, without 
prejudice to his being considered for 
appointment to a permanent post in the 
higher grade or to his continuance in 
such higher grade in officiating or tem- 
porary capacity, be absorbed in his re- 
spective substantive grade against the 
permanent posts available as on the ap- 
pointed day. 


(6) The Screening Committee may re- 
eommend for permanent appointment in 
a lower grade any person who is serving 
in a higher grade irrespective of whe- 
ther he is a deputationist or a direct 
recruit and every aprointment made on 
such recommendation shall be without 
prejudice to his continuing to serve in 
the higher grade. 


-(7) Persons holding posts, as on the 


, appointed day, in any grade of the ser- 


vice. who are not found suitable for per- 
manent appointment under sub-rules (2) 


-to (6), may be continued in posts in the 


same grade of the service in` a tempo- 
rary or officiating . capacity as the case 
may be.” 
Rule 7 lays down the principles. to be 
applied for fixation of seniority of those 
appointed to the various posts in the 
ARC at: the time of its initial constitu- 
tion. That rule reads: 

“7, Seniority of persons EEE on 


_ permanent - basis in each grade at the 
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initia] constitution of the service shall 
be in the order in which they are shown 
in the relevant. list prepared in accord- 
ance with provisions of Rule. 6.” 

The next rule under challenge by the 
petitioners is R. 8 which deals with 
the topic: of filling up of vacancies in 
various grades remaining unfilled im- 
mediately after the initial constitution 
of the service and all vacancies that 
may subsequently arise in the Depart- 
ment. That rule is in the following 
terms: f b: 

"8. Maintenance,— (1) Subject to the 
initial constitution of the various gra- . 
des in the service, every post remain- 
ing unfilled and every vacancy that 
may arise thereafter shall be filled in’ 
accordance with the provisions contain- 
ed in Schedule II, by appointment on 
promotion, deputation/transfer, re-em- 
ployment after retirement or direct re- 
cruitment as the case may be. 

(2) For a period not exceeding three 
years from the date of commencement 
of these rules, notwithstanding the 
limits specified in’ column 7 of Sche- 
dule II, the controlling authority may. 
if it considers it necessary so to do, 
exceed the percentage specified for fill- 
ing up of vacancies by deputation and 
decrease the percentage prescribed for 
filling up of vacancies by promotion. 
direct recruitment .or re-employment 
after retirement, as it may deem fit.” 
The only other rule which requires 
be referred to for the purpose of the 
present ease is Rule 12 which states’ 
not specifi- 
caliy covered by these rules or by orders 
issued by the Government, the mem- 
bers of the service shall be governed 
by general rules, regulations and order? 
applicable to persons belonging to the 
corresponding Central Civil. Service.” f 

21. The petitione s are some amongst 
the persons recruited directly to the 
ARC Organisation during the -period be- 
tween 1965 and 1971. The basic pre- 
mises on which the pt .tioners have rested 
their challenge against the validity! 
of the promotion given to respondents 
Nos. 8 to 67 from the year 1968 on- 
wards as well as of the provisions con- 
tained in the impugned Rules is that 
they (petitioners) had. all been regu- 
larly appointed to the ARC at the time 
of their initial appointment itself and 
that by virtue of. such regular appoint- 
ments, they had acquired vested rights 
for seniority, promotions etc., in the 


è 
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said Organisation, As already noticed, 
during the period between 1965 and 
1971, the ARC Organisation was a 
purely temporary one, the continuance 
of which, on an experimental basis, was 
being sanctioned from year to year 
There was no regular cadre of posts m 
the Organisation, nor was there any 
set of rules regulating the method of 
appointment to the various posts that 
had been created on a mere temporary 
and ad hoc basis, 


22. Annexure ‘R-1’ produced along 
with the first respondent’s counter-affi- 
davit is a copy of the letter issued by 
the Directorate General of Security to 
one .of the petitioners, communicating 
_the offer of appointment to the tempo- 
rary post of ACIO-II (Tech.). It was on 
the basis of the acceptance of that of- 
fer by the said petitioner that he was 
appointed in the Department of ARC. 
It is stated in the counter-affidavit of 
the first respondent that the appoint- 
ments of all the remaining writ-peti- 
tioners to the cadre of ACIO-II (DFO) 
were made on identical terms and this 
averment has not been controverted by 
the petitioners. It is expressly recited 
in Ex. R-1 that what was being offered 
thereunder was a temporary appoint- 
ment to a temporary post and that the 
permanent appointment of the person 
concerned to the post, if and when the 
post was made permanent, would de- 
pend upon various factors governing 
permanent appointment in such posts in 
force at the time, and that the tempo- 
rary appointment will not confer on 
him the title of permanency from the 
date the post is converted. It is further 
stipulated in the letter that the appoint- 
ment was liable to be terminated at any 
time by a notice given by either side, 
namely, the appointee or the appoint- 
ing authority without assigning any 
reason. There is aiso a further condi- 
tion that the services of the appointee 
were liable to be terminated within a 
period of six months from the date of 
his appointment without any notice and 
without any reason being assigned. 
Since the petitioners are shown to have 
been appointed to the cadre of ACIO-II 
on the aforementioned conditions, it is 


difficult to see how they can successful- - 


ly contend thatthey hadall been regu- 
larly appointed to the ARC with effect 
from the dates of their initial recruit- 
ment. They were holding merely ad hoc 
appointments which did not confer on 
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them any entitlement for permanent - 
absorption - in the posts- if 
and when the posts were made 
permanent. The basıc premise on which 
the petitioners have sought to build up 
their case of arbitrariness and discrimi- 
nation, namely, that the petitioners had 
all been initially recruited directly to 
the ARC on a reguiar basis while the 
deputationists were holding posts only 
on ad hoc basis, is thus seen to be con- 
trary to facts. The correct position 
which obtained as on the date of the 
promulgation of the impugned Rules 
was that the petitioners as well as the 
deputationists were all working in the 
temporary ARC Organisation only on a 
purely ad hoc basis. It is against this 
factual background that we have to 
examine the contentions put forward by 
the petitioners in support of the chal- 
jenge levelled by them against the im- 
pugned Rules as well as against the 
seniority list of 1968 and the various 
promotions given to respondents Nos. 8 
to 67. 

23. At this stage, it will be con- 
venient to first dispose of the conter- 
tions urged by the petitioners against 
the validity of the promotions given to 
respondents Nos. 8 to 67 during the 
period between 1968 and 1975. In our 
opinion, the challenge raised by the 
petitioners against those promotions is 
liable to be rejected on the preliminary 
ground that it is most highly belated. 
No valid explanation is forthcoming 
from the petitioners as to why they did 
not approach this Court within a 
reasonable time after those promotions 
were made, in-case they really did feel 
aggrieved by the said action of the De- 
partment. This writ petition has been 


filed only in the vear 1979, and after 
such a long lapse of time the peti- 
tioners cannot be permitted to assail 
before this Court .the promotions that 


were effected during the years 1968 to 
1975. A party seeking the intervention 
and aid of this Court under Article 32 
of the Constitution for enforcement of 
his fundamental rights, should exercise 
due diligence and approach this Court 
within a reasonable time after the 
cause of action arises and if there has 


‘been undue delay or laches on his part, 


this Court has the undoubted discretion 
to deny him relief. (See Rabindra Nath 
Bose v. Union of India (1970) 2 SCR 
697 : (AIR 1970 SC 470)). 

24. In the case pefore us, many of 
the impugned promotions had been ef- 


- 





-7 tioners in these 


é 


a 


1981 
fected -during the year 1368-69 onwards. 
Three of the present retitioners had 
challenged the validity of some of the 
promotions grantea to various deputa- 
tionists as well as the ranking given to 
them in a seniority. list of ARC person- 
nel -published ın 1971 ky filing Civil 
Writ Petition No. i020 of 1971 in the 


Delhi High. Court. Though the 
High Court by ~ its judgment 
dated April 7, 1972 dismissed 


that: writ petition on the ground that it 
was premature inasmuch as it had been 
submitted before it by the counsel for 
the Union of India that all the existing 
arrangements in the ARC were purely 
ad hoc and that service rules would‘ be 
framed shortly, the High Court has re- 
corded clear findings in the judgment 
that the principle adopted for the pre- 
p paration of the combined seniority list 
of 1971 could not be szid to have vio- 
lated Articles 14 and 16 of the Consti- 
tution and that it had not been shown 
by the writ-petitioners"in that case that 
the impugned promotions had been ef- 
fected in violation of any “statutory 
rules, constitutional or statutory limita- 
tions 
tions”. 


25. If the petitioners were dissatis- 
fied with the aforementioned findings 
entered by the Delhi High Court, one 
should have expected them to approach 
this Court at least soon after that deci- 
sion was rendered by that High Court 
in April 1972 — we are not suggesting 
that the findings of the High Court op- 

_ erate as res judicata azainst the peti- 
proceedings. There is 
no satisfactory explanation forthcoming 
from the petitioners as to why no ac- 
tion at all was taken by them to chal- 
lenge the validity of the impugned ‘pro- 
motions given to respondents Nos. 8 to 
67 from 1968 onwards for a period of 
nearly seven years subsequent to the 
aforesaid pronouncement by the Delhi 
High Court. 


26. Quite apart from what has been 
stated above on the aspsct of ‘laches’. 
on the ‘merits also we do not find any 
substance in the contentions urged by 
the petitioners against che legality . of 
the promotions granted to respondents 
Nos. 8 to 67 during the period between 
1968 and 1975. At that time, as already 
noticed, the ARC was a purely tempo- 
rary Organisation which was being con- 
tinued on a year to year basis, There 
was no regular cadre of vosts in the 
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or even adminis:rative instruc- 
. 
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-said Organisation, nor were there any, ' 


rules governing the mode of recruit- 
ment etc. All the appointments made 
in the Organisation, whether of direct 
recruits like the petitioners.or of depu- 
tationists like respondents Nos. 8 to 67, 
had been made only on an ad hoc 
basis. Since there was no regularly 
constituted service, the principles con- 
tained in the Office Memorandum dated 
December 22, 1959 issued by the 
Ministry of Home Affairs (Annexure 
‘C’), on which strong reliance was plac- 
ed by the petitioners, could have no 
application at all to the temporary ARC 
Organisation. It is clear from a reading 
of the said Memorandum (Annexure 
‘C’) that its provisions will get attract- 
ed only in relation to Government ser- 
vants appointed to the Central Services. 


27. During the period aforemention- 
ed, the ARC was just a Task Force set 
up on an ad hoc and experimental 
basis for the purpose of carrying out 
certain functions of a highly. specialis- 
ed and sensitive nature. Quite natural- 
ly, the personnel required for manning 
the Organisation had to be picked and 
grouped together m the manner best .. 
suited to effectuate the object and pur- 
pose underlying the creation of the 
Organisation. So. long as there was no 
regular cadre and hierarchy of posts 
and no rules laying down the mode ' of 
appointment/promotion to those posts, it 
was perfectly .open to the Government 
to fill up the posts by securing the ser- 
vices of persons who, in its opinion, 
were, by virtue of their experience and 
qualifications, best suited for being en- 
trusted with the specialised kinds of 
functions attached to the various posts. 
We have already seen that the peti- 
tioners had been appointed as ACIOs-II 
(DFOs) only on a temporary and ad 
hoc basis. Such appointments did not 
confer on them any rights even to the 
posts of DFOs. It had dlso been cate- 
gorically made clear to them in the 
letters containing the offers of appoint- 
ment that such appointments will not 
confer on them any right to the perma- 
nently absorbed in the post if and 
when it .was made permanent. There 
was also not even any executive order 
or administrative instruction declaring 
the post of DFO as the feeder category 
for appointment to the higher posts. In 
such circumstances, it has to be held 
that the petitioners had no legal right 
or claim for being appointed by promo- 
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|tion to the higher posts of ACIO-I (FO), 
ATO, etc. 

28 It has been averred in the coun- 
ter-affidavit that as and when vacancies 
arose in the higher posts of FO, ATO, 
etc. in the temporary ARC Organisation 
in the early years after its formation, 
deputationists who, by virtue of their 
greater experience in the particular 
type of specialised work, were consider- 


ed suitable for carrying out the duties - 


attached to ’ those posts-on deputation 
basis to the category of FO, ATO, etx 
Subsequently, after the direct recruits 
had gained sufficient experience. some 
of them who were found⁄ suitable, were 
also appointed as ACIOs-I, ATOs, etz 
No illegality of any kind was involved 
in the action so taken by the concern- 
ed authorities to fill up the vacancies in 
the higher posts by ad hoc -appoin-- 
ments of persons ‘possessing the requi- 


site ability and experience. We havz, 
therefore, no hesitation to reject the 
contention put forward by- the peti- 


tioners that the promotions granted to 
respondents Nos. 8 to-.67 during the 
period between 1968 and 1975 were il- 


legal and violative of "Articles 14 acd 


16 of the Constitution, 


29. We shall now proceed to deal 
with the challenge raised by the peti- 
tioners against the provisions contained 

“in the impugned rules. It is under 
Rule 3 of the Rules that the Aviation 
‘Research Centre (Technical) Service 
was constituted for the first time. The 
composition of-the service has been dæ- 
scribed in Rule 4, wherein the designa- 
tions, - classifications and scales of pay 
of the various posts includéd, in the 
Service have been set out. Rule 6 pro- 
vides for the initial constitution of the 
service. The petitioners have challenged 
the validity of sub-rule (1) of this Rule 
which declares that all persons ‘holding, 
as on the appointed day, any one of the 
categories of‘ posts specified in Rule 4, 
whether in a permanent or temporary 
or officiating capacity or on deputation 
basis, shall be eligible for appointment 
to the service at the initial constitution 
thereof. When a new service is propos- 
ed to be constituted by -the Govern- 
iment, it is fully within the competence 
of the Government to decide as a 
matter of policy the sources’ from 
‘which the personnel required for man- 
ning the services are to be drawn. It is 
in the exercise of the said power vest- 
ed in the Government, that provision 
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has keen made by sub-rule (1) that aii 
the persons who, as on the appointed 
day, were already working in the ARC 
Organisation on a . temporary and ad 
hoe basis and had thereby acquired 
valuable experience in the specialised 
kinds of work would be eligible for ap- 
pointment to the new service at the 
stage of its initial constitution. The 
writ-petitioners as well as:the deputa- 
tionists, namely, respondents Nos. 8 to 
67 were all functioning in the tempo- 
rary ARC Organisation on an ad hoc 
basis. Equal opportunity was given to 
all of them by sub-rule (1) of Rule 6 
to get permanently appointed in the 
new ARC (Technical) Service subject to 
their being found fit by the Screening 
Committee ‘referred to in sub-rule (2). 
We fail to see how the said provision 
can be ‘said to be violative of Arti- 
cles 14 and 16 of the Constitution. The 
attack levelled by the petitioners 
against sub-rule. (1) of Rule 6 is thus 
manifestly devoid of merit. ' 

30. The next contention urged by the 
petitioners is that sub-rule (2) of R., 6 
confers arbitrary and uncanalised 

powers on the Screening Committee and 
is hence violative of the principles of 
equality of opportunity enshrined in 
Article 16 of the Constitution, Another 
point urged is that the said sub-rule in 
so far as it provides that the Screen- 
ing Committee „should discharge its 
functions subjecti to such general or 
special instructions as the controlling 
authority may give, confers an arbi- 
trary and unlimited “power on the con- 


a“. 


trolling authority and enables the con- ` 


trolling authority to impose its will and 
whims on the Screening Committee. We 
see ro force in either of the aforesaid 
contentions. The provision for constitu- 
tion: of a Screening Committee for ad- 
Judging the suitability of the persons 
in the field of eligibility for permanent 
appointment to the service is absolutely 
reasonable. The power conferred on the 
controlling authority to issue general or 
special instructions to a Screening 
Committee is really in the nature of a 
safeguard for énsuring that the rules 
relating to the initial constitution of 
the service were applied fairly and 
qustlv. The ‘controlling authority’ is the 
“Secretary Department of Cabinet Af- 
fairs’. When supervisory powers are 
entrusted to such a high and responsible 
official, it is reasonable’ ‘to assume that 
they will be exercised fairly and qudi- 
cious:y and not arbitrarily, We are, 


ae 


lernment to evolve a 
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therefore, unable to uphold the conten- 
‘tion of the petitioners that -the previ- 
sions of sub-rule -(2) of Rule 6: suffer 
from the - vice of the arbitrariness 
_lexcessive’ delegation. 


31. The petitioners have also rier a 
ed the provisions contained in sab- 
Yule (2) of R. 6 enjoining the Screen- 
ing -Committee to arrange’ the names -of 
‘persons considered suitable for appoint- 
ment in each grade in the order of 
seniority based on the date of con- 
tinuous appointment in the grade in 
which they were absorbed or in an 
equivalent grade, We have. already 
found that the basic assumption on 


which the petitioners have founded the - 


attack ‘against this’ provision, ` namely. 
that the petitioners were all holding 
regular appointments as DFOs in. the 
-ARC Organisation from .the dates of 
“ their initial recruitment and that ‘the 
deputationists (respondents Nos. 8 to 67] 
were functioning in «their respective 


` „posts only.on an ad hoc basis is “inecor- 


rect and fallacious. As on’ the date of 
the promulgation of the rules and the 
initial constitution of the ARC (Techni- 
cal) Service, the petitioners as well as 


respondents Nos. 8 to 67 were all ‘hald-. - 


ing the various posts in -the -ARC 
Organisation only on a temporary and 
ad hoc basis. While the petitioners had 
no substantive lien in respect of or 
title to any post in any department, the 
deputationists were having alien on the 
posts held by them in their parent depert- 
ments. The petitioners, 


_7| who were virtually being recruited for 
~\the first. time. into regular Governm=nt 
service, as distinct from the respon- 
dents 8 to 67 who had been holding 
posts in their parent departments -for 
several years on , regular basis whe 
formed a separate class.: When recruit- 
ment to the new service was being 








made from -two different classes oí - 


sources, it was necessary for the Gov- 
fair and reason- 
able principle for regtlating the inter 
se seniority of the personnel: appoinied 
to a new Department. What has been 
dene under Rule 6 is to give credit ta 
the full length of continuous service 
put in by all the appointees in the cen- 


_ [cerned grade, «whether such: service was 


rendered in the temporary ARC Orga- 
nisation or in: other departments of zhe 
Government, 
namely: the quantum of previous ex- 





perience possessed - by. the appoint=es ` 
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. Under the said 


therefore, form-. 
ed a different class consisting of persons 
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measured in terms of the length of 
continuous ‘service put in by them in 
the concerned -or equivalent grade is 
perfectly relevant to the purpose under- 
lying the, framing of. the rule. In our 
opinion, the aforesaid principle laid 
down in Rule 6 (2) for determination 
of inter se seniority was. quite reason- 
able and. fair and ıt did not involve any 
arbitrary or unfair discrimination 
against the ~ petiiioners. The attack 
levelled by the petitioners against the 
said provision contained in sub-rule (2) 
will, therefore, stand repelled, 


32. In the light of what we have 
stated above, the provision contained in 
Rule 7 that the seniority of persons ap- 
Pointed on permanent. basis in each 
grade at the initial constitution of the 
service shall: be in the order in which 
they are shown in the relevant list 
prepared by the Screening Committee in 
accordance with provisions of Rule 6 
has also to be upheld as perfectly valid 
and constitutional. 


’ 33. We see no substance at “all in 
the challenge raised by the petitioners 
against -Rule 8 of the impugned rules 
and the provisions. of Schedule IL 
rule, the appointing 
authority is empowered to fill up every 
post .rémaining unfilled immediately 
after the initial constitution of the 





` various grades in the service as well as 


every vacancy that subsequently arises 
by making , appointments on promo- 
tion, deputation/transfer, re-employment 
after retirement or direct recruitment. 


.in accordance with the provisions con- 
‘tained in Schedule IL At the time of 


constituting a new service and laying 
down the mode. of. appointment to the 
various posts, it- was..fully within the 
powers of the President of India to 
prescribe the methods by which vacan- 
cies arising in the . different categories 
of posts in the department should be 
filled up and this is precisely what has- 
been done as per Rule 8 and the provi- 
sions of Schedule IL. The petitioners 
have not been able to. make out that 
the provisions of: Rule 8 and Sche- 
kind. If are tainted ch illegality a any 


84, The next omi ‘urged by the. 
petitioners is that the Screening Com- 
mittee had acted in’ violation of the 
principles of natural justice in- 
asmuch as. it : had not afford- 
ed to the petitioners an opportunity to 
make their representations . before the 
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Committee. The function entrusted to 
the Committee was to adjudge the 
suitability of persons who were holding 
posts in the different grades in the 
temporary ARC Organisation for perma- 
nent appointment in the newly consti- 
tuted ARC (Technical) Service on the 
basis of the records relating to their 
past performance in the ARC Organisa- 
tion, etc. We do not see how the princi- 
ples of natural justice can get attract- 
ed in such a context. The law does not 
cast any obligation on a Committee 
discharging such a function to invite 
representations from the persons in the 
eligible categories and consider those 
representations while adjudging their 
suitability for appointment into the 
new service. Hence we do not find any 
substance in the argument advanced on 
behalf of the petitioners that there was 
a violation of principles of natural jus- 
tice by the Screening Committee. 


35. The petitioners have put forward 
a further plea that the promulgation of 
the impugned rules was deliberately de- 


layed til April, 1966 with a view to 
confer an unfair advantage on the de- 
putationists, severai of whom were 


granted promotions to higher posts 
during the period between 1971 when 
the decision to’ make the department 
permanent was. taken and April 26. 
1976 when the impugned. rules were 
finally issued. We find it stated in the 
counter-affidavit filed on behalf of the 
first respondent thai the draft rules 
were prepared by -the Directorate of 
ARC and submitted to the Government 
in 1972 itself, but, on a detailed scrutiny 


being made, it was found that the said . 


draft required substantial’ modification 
in several respects. -Revised rules were 
therefore, drafted and submitted to the 
Government late in 1974. The first re- 
spondent has submitted that the time 
taken in finalising the rules was due to 
the fact that intensive examination of 
all the relevant aspects had to be done 
by various concerned Ministries before 
the draft rules could be finally approv- 
fed and issued. We are inclined to ac- 
cept the explanation - offered by the 


first respondent for the delay in pro-. 


muigation of the Rules, and we hold 
that the plea of mala fides put forward 
by the petitioners 1s not established. 


36. All the promotions given to the 
deputationists as well as to the direct 
recruits during the period between 1968 
and 1976 had been effected only on a 
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purely ad hoc basis. Even though 
temporary in character, those promo- 
tions had been made only on the basis 
of the recommendations made by the . 
Departmental Promotion Committee 
which had effected the selections by ap- 
plying uniform and relevant considera- _ 
tions, such as, length of service in the 
lower grade and overall experience ` and 
performance. It is stated in the coun- 
ter-affidavit that, while making such 
promotions for appointments to higher 
posts, no deputationist with lesser years 
of service vis-a-vis direct recruits had 
been given ad hoc appointment to any 
higher post. The first respondent has 
submitted that in making the promo- 
tions aforementioned, the authorities 
concerned were ~ actuated only by ‘con- 
siderations of the best intérests of the 
department and the maintenance of a 
higher standard of efficiency in its 
functioning and there was no intention 
whatever to confer any advantage to 
the deputationists or to discriminate 
against the direct recruits, We do not 
find any ground for not accepting as 
correct and true the aforesaid submis- 
sions made on behalf of the first re- 
spondent. Accordingly we hold that ‘in 
granting promotions to the deputation- 
ists during the period between 1971 and 
1975 respondents 1 to 5° were not ‘ac- 
tuated by any intention to confer: an 
unfair advantage on -the deputationists. 


37. Another argument advanced on 
behalf of the petitioners -was that at 
the time of their initial appointment in 
the ARC, they had been given high ex- 
pectations regarding their promotional. 
prospects from the post of DFO, and 
that by bringing in large number of de- 
putationists and fitting them into the 
higher posts, the Government had il- 
legally gone back on the promise held 
out to the petitioners. We see no merit 
in this contention. As already noticed. 
in the letters sent to the petitioners of- 
fering appointment to the category of 
ACIO-II (DFO), it had been made ab- 
undantly clear that their appointments - 
would be purely temporary and 
ad hoc in nature and would not confer 
on them any claim for permanent ab- 
sorption even in the post of DFO. No 
subsequent representation is shown to 
have been made to the petitioners ` by 
the Department at any. time prior to 
1976 holding out any prospects of per- 
manent absorption in service or promo- 
tions to higher grades. The petitioners 


w 


' ed officers before deciding 
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continued. to function in the ARC 
Organisation only on ad hoc basis till 
the rules were promulgated and they 
were absorbed into the new ARC (Tech- 
nical) Service at the stage of its initial 
constitution on the basis of the provi- 
sions contained in Rules 3 and 6. It is 
significant to note in this context that 
it was only after the petitioners had 
seen the impugned rules and had 
gained full knowledge of the provisions 


contained therein relatng to absorp- 
tion and seniority in tha new depart- 
ment, that they opted for absorption 


in the service in accordance with those 
rules and it was on the basis of the op- 
tions so exercised by them that they 
were appointed in the new constituted 
service, 


38. The petitioners have also put 
forward a case that despite the provi- 
sion contained in Rule 6 (3) there was, 
as a matter of fact, no adjudgment of 
the suitability of the various officers by 
the Screening Committee and, instead, 
there was a wholesale absorption of all 
the personnel in the posts which they 


. were holding in the ARC Organisation 


as on April 26, 1976. This allegation has 


been strongly refuted in the counter- 
affidavit filed by the first respondent 
wherein it has been stated that the 


Screening Committee kad.examined in- 
dividually the cases of all the concern- 
about their 
suitability for permanemt absorption in 
the service and prepared ranked lists 
strictly in accordance with the princi- 
ple laid down in Rule 6 (2). The learn- 
ed Solicitor General, appearing on þe- 
half of the Union of. India, submitted 
before us that the files containing the 
minutes of the meetings of the Screen- 
ing Committee and the ranked select 
lists prepared by the Committee for the 
different grades were available with 
him in Court and he cffered to place 
them before us for our perusal. In the 
circumstances, we see no reason not to 
accept as correct the aforesaid aver- 
ments contained in the counter-affida- 
vit of the first respondent. It then fol- 
lows that this conlention of the peti- 
tioners has also to fail. 


39. Another point urged on behalf of 
the petitioners was thai some of the 
deputationists were not holding in 
their parent department posts equiva- 
Jent.in rank ‘to those. in which they 


.were appointed on deputation in the 
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- accordance with a provision in the 
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ARC Organisation. and such persons 
should not have been subsequently ab- 
sorbed in the new ARC Service in those 
higher categories. We are unable to 
uphold this contention. At the time 
when the ARC was a mere temporary 
Organisation without any recruitment 
Tules the posts in that Organisation 
could be filled up by appointing suit- 
able hands possessing the requisite spe- 
cialised skill and experience drawn from 
any source irrespective of whatever was 
the position occupied by such appointees 
in their parent service, if any. Like- 
wise, at the stage of the initial consti- 
tution of the new ARC (Technical) Ser- 
vice the Government had the right and 
full freedom to decide from what all 
sources the personnel for the new De- 
partment should be drawn and there is 
no warrant in law for imposing a limi- 
tation that in taxing persons from other 
departments the field of choice should 
be restricted to persons holding any 
particular ranks in those other depart- 
ments. The relevant consideration for 
appointment of personnel in a depart- 
ment of this nature has necessarily to 
be the suitability of the person con- 
the 
work for adjudging the experience and 
expertise which he possesses in carry- 
ing out such functions would be the 
most relevant criterion. Once appoint- 
ments are made to the various grades 
in the new service the inter se seniority 
of the persons appointed in each cate- 
gory or grade is to be fixed under 
Rule 6 on the basis of the total length 
of service in the particular or equiva- 
lent Grade. and this, in our opinion, is 
a perfectly reasonable principle, 


40. The argument advanced by the 
petitioners that the seniority of the de- 
putationists who have been absorbed 
into the ARC (Technical) Service is 
governed by the . provisions of. Art. 26 
(7) (iii) of the Civil Service Regula- 
tions is wholly devoid of merit. Arti- 
cle 26 (7) (iii) applies to cases “where 
a person is appointed by transfer in 
re- 
cruitment rules providing for such 
transfer in the event of non-availability 
of candidates by direct recruitment or 
promotion.” The absorption of the 
erstwhile deputationists in the ARC 
(Technical) Service at the time of its 
initial constitution was not by such 
transfer and hence the provisions of 
Article 26 .(7) (iii) are not attracted,. 
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41. We do not also see any merit in 
the argument put forward on behalf of 
the petitioners that sub-rule (6) of R. 4 
of the impugned Rules enables the 
Screening Committee to absorb in ‘4 
lower grade such of the deputationists 
who were found umsuitable to be ab- 
sorbed in the higher posts which they 
were holding as on April 26, 1976, 
Firstly, this is not a provision applica- 
ble only to the erstwhile deputationists, 
On the other hand, the sub-rule itself 
makes it very clear that its provisions 


apply equally to all the persons wha 
are eligible for absorption in the ser- 
vice under sub-rule (1) irrespective of 


whether they are deputationists or di~ 
rect recruits, Sub-rule (6) comes into 
operation when a person in the eligible 
category holding a post in a higher 
grade on the appointed day, who has 
been found suitable for permanent ap- 
pointment.in such higher grade cannot, 
however, be absorbed in the said grade 
on account of non-availability of a 
vacancy" therein, What the sub-rule 
lays down is that in such eventuality 
the Screening Committee may‘ recom- 
mend such a person for permanent ap 

pointment in a lower grade and there- 
-iby retain his services in the new De 
partment. We fail to see how this pro+ 
vision can be said to infringe any of 
the fundamental rights of the petis 
tioners, 7 


42. Lastly, it was contended on be- 
half of the petitioners that in preparing 
the impugned seniority list dated Nov- 
vember 6, 1978, the principles laid down 
in Rule 6 (3) and Rule 7 have not been 
correctly observed, and that by reason 


of the deviation from those principles, 
the promotional prospects of some of 
the petitioners have been adversely 


affected. No concrete instance of any 
such deviation from the principles set 
out in Rule 6 (3) and Rule 7 has been 
brought to our notice. AH the same, 
we think it necessary to observe that 
this Court expects that the provisions 
of Rule 6 (3) and Rule 7 will he 
strictly conformed to, both in letter as 
well as in spirit, by respondents Nos. 1 


to 7, and that in case it is found on 
examination that the ranking assigned 
to any of the petitioners in the im- 


pugned seniority list dated November 6, 
1978, is not consistent with the princi- 
ples laid down in the aforementioned 
rule, necessary action should be im- 
mediately taken to rectify the said de- 
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fect, and if the promotional chances of 
any of the petitioners have been adver- 
sely affected by reason of such defect 
in the seniority list, such promotions 
should also be reviewed: after following 


the requisite procedure We direct 
that the petitioners may bring to tha 
notice of the first respondent specific 


instances, if any, of deviation from the 
principles enunciated in Rule 6 (3) and 
Rule 7 resulting in incorrect assignment 
of seniority and rank to them by sub- 
mitting representations before the first 
respondent within a period of six weeks 
from today, In case any' such repre- 
sentations are received, they will be 
duly examined by the first respondent 
and appropriate orders will be passed 


thereon in the manner indicated above 
as expeditiously as possible. 
43. Subject to the above observa- 


tions and directions, we dismiss this 
writ petitign. The parties will bear 
their respective costs, 

Petition dismissed. 
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Criminal Appeals Nos. 543-545 of 1979, 
D/- 1-5-1981. 

Sewakram Sobhani, Appellant v., R. K, 
Karanjiya, Chief Editor, Weekly Blitz 
and others, Respondents, 


(A) Penal Code (45 of 1860), Secs. 499 
Ninth Exception and 500 — Defamation — 
Prosecution of newspaper editor — Plea 
that news item was based on Govern- 
ment Report — Application for produc- 
tion of Report before aceused is examin- 
ed, rejected — Revision against — High 
Court cannot quash entire proceedings 
— Availability of protection under Ex- 
ception 9, held, could not be examined 


*(Note:— In this case the Judges of the 
Supreme Court differ in their views. 
The majority view is taken by O. 
Chinnappa Reddy and A, P. Sen, JJ. 
and the minority view by . Baharul 
Islam, J, 

The judgments are printed in the 
order in which they are given in the 
Certified Copy. — Ed.) 
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-© that he published the news 
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faith” and “public good” etc, 
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at such stage; 1979 Cri LJ 1494 (Madh 
Pra), Reversed. (Criminal P. C. (1974). 
Ss. 397, 482; Constitutior. of. Aae: Arti- 
cle 136). ~ 


An Editor of a newspaper was pro- 
secuted under Section 500, I. P. C. for 
publication of a news item which was 
per se defamatory. The Editor alleged 
jtem on 
basis of an Enquiry Report submitted by 
a high: official to the Government relat- 
ing to certain irregularicies committed in 
jail. He claimed protection under Sec- 
tion 499 Exception Ninth and moved 
petition under Section €1, Cr. P. C, that 
before his examination under S, 251, Cr 
P. € the said Enquiry Report be pro- 
duced before the Magistrate. The Gov- 
ernment claimed privilege and his pra- 
yer for production of the’ Report was 
rejected by the Magistrate, He approach- 
ed the High Court under Sections 397 
and 482 Cr. P. C. for quashing the order 
and for direction to the Magistrate to cal! 
for the Report. The Report was made 
available- to the High Court and it 
quashed the prosecution on ground that 
the accused (Editor) was entitled to the 
protection under -Seetion 499 Exception 9, 

Held, (Per majority — Baharul Talam, 
a, dissenting). 

Per A. P, Sen, dum 


When the aeeused had Seneca 
the High Court with the limited 
prayer that he should not be examined 
unless the Report be ‘perused. by the 
Magistrate, the High Court should not 
have quashed the proceedings itself by 
invoking ‘Section 482, It ameanws to 
pre-judging the issue, 


When the application claiming privi- 
lege was pending and the Enquiry Re- 
port ‘was not duly , proved and thus it 
had no evidentiary value and there was 
nothing to show that he. accused had 


taken due care and caution and had 


acted in. good faith, the High Court 


, Should not. have ‘used the Enquiry Re- 


port for basing its conclusions, Case law 
discussed, (Paras 7, 8) 
. Per O. Chinnappa Reddy, J.i— 

Though the prayer was not for- quash- 
ing the entire proceedings that is a 
technical defect of which” no serious 
notice need be taken in an appeal under 
Section 136. The questions of . "good 
are ques- 


tions of facts to be decided after the 


regular trial is held and should not have 


been answered at the stage when even 


` 


° Sewakram v, R, K, Karanjiya ` 


S. €. 1515 . 


the accused was not examined. 1979 Cri 
LJ 1494 (Madh Eeay Revered. 
. (Para 18) 


Per Baharul Islam, J, Beare = 

Though there was no‘ specific prayer 
for quashing the entire proceedings, the 
omission was not fatal. The High Court 
in its revisional jurisdiction can zlways 
grant suitable relief justified by lew as 
well as facts and .- circumstances of a 
particular . case; (Para. 25) ` 


In view of the subsequent evens that 
the Government did not claim privilege 
in the report, and that case fell under 
the Ninth Exception ‘as the news item 
was baséd on that Report, and thus the 
accused had acted with due care and 
eaution the High Court could quash the 
entire proceedings in exercise of its 
powers under Section 482. 

(Paras 25, 34, "33) 


(B) Penal Code (45 of 1860), Secs. 499, 
500 — Defamation — Publication of news 
items by -newspapers — Journalists do 
not enjoy any special privilege. (Consti- 
tution of India, Article 19 (1) (a). 


Journalists do not enjoy any special 
privilege, and have “no greater freedom 
than others to make any imputations or 
allegations, sufficient to ruin the reputa- 
tion of a citizen. Journalists are in no 
better position than any other person. 
Even the truth of an allegation 
does not permit a justification under 
First Exception unless it is proved 
to be in the public good, The ques- 
tion whether or nob it was for pub- 
lic good is. a question of fact like any 
other relevant fact in issue, If they 
make assertions of facts as opposed to 
comments on them, “they must either 


` justify these assertions or, in the limited 


cases specified in the Ninth Exception, 
show that the attack on the character of 
another was for the public good, or that 
it was made in good faith; AIR 1942 Nag 
117, Approved, AIR 1914 PC 116, Hel, on, 
(Para 11) 

Cases Referred : Chronological, Paras 
AIR 1971 SC 1567: (1971) Supp SCR 329: 
1971 Cri LJ 1168 10 
AIR 1970 SC-1372 ş (1970) 3 SCR 913 ; 
1970 Cri LJ 1266 “10, 17 
AIR 1966 SC 97: (1965) 3 SCR 235: 1966 
., Cri LJ 82 10, 16 
AIR 1942 Nag 117: ILR (1943) Nag 3478 
43 Cri LJ 856 11 
AIR 1914 PC 116: (1913-14) 41 Ind App 
149:15 Cri LJ 309. 13 
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Mr, H. K. Puri, Advocate, for Appel- 
lant; Mr. R. K. Garg, Sr. Advocate, (Mr. 
Sunil Kumar Jain and V, J. Francis, 
Advocates with him), for Respondents 
Nos, 1, 2, 5 and 6. M/s. S. K. Gambhir 
and Vijay Hansaria, Advocates, for 
State. ` 2 

SEN, J. (Majority view):— This appeal, 
by special leave, is directed against an 
order of the. M. P. High Court dated Apr 
15, 1978, quashing the prosecution of the 
respondent, R. K. Karanjiya, Chief Edi- 
tor, Blitz, for an offence under Section 500 
of the Indian Penal Code for publication 
of a news-item in that paper which was 
per se defamatory, on the ground that 
he was protected under Ninth. Exception 
to Section 499 of the Code, 


2 During the period of Emergency 
_ the appellant, who is a senior lawyer 
practising at Bhopal, was placed under 
detention under Section 3 (1) (a) (ii! o= 
the Maintenance of Internal Security 
Act, 1971 and was lodged in the Central 
_ Jail, Bhopal., There were several other 
detenus belonging to the opposition par- 
ties lodged along with him in the same jail, 
including three lady detenues, viz., Smt. 
Uma Shukla, Smt, Ramkali Misra, Acvo- 
cate and Smt. Savitha Bajpai, later State 
Minister, Public Works Department, The 
husband of Smt. Uma Shukla, a practis- 
ing advocate at Bhopal, was not detained. 
Smt. Shukla was released on parole for 
a week between June 10 and 18, 1975. 
On her return to the jail it was found 


that she had conceived. She was ex- 
amined on July 30, 1976, by a lady 
doctor, Dr. (Mrs.) N. C. Srivastava, 


Woman. Asst. Surgeon and the pregnancy- 
was reported to be six weeks old. Smt. 
Shukla was again released on parole in 
the month of August 1976 and on August 
24, 1976, she got the pregnancy terminat- 
ed by Dr, (Mrs) Upadhayay at the Zana- 
na Hamidia Hospital, Bhopal with the 
written consent of her husband under 
Sec. 3 of the Medical (Termination of 
Pregnancy) Act, 1976. i 
3. While the order of detention of the 
appellant was still in operation, there 
was an ex parte confidential enquiry held 
by Shri S. R. Sharma, I. A. S. Deputy 
Secretary (Home) Government of Madhya 
Pradesh, into the circumstances leading 
to the pregnancy of Smt. Shukia, The 
Enquiry Officer by his report dated Nov- 
ember 3, 1976, apparently held that the 
pregnancy was due to illicit relations be- 
tween the appellant and Smt. Shukla, 
during their detention in the Central Jail. 


‘ Sewakram v. R. Ki Karanjiya . 
On December 25, 1976, tħe- Blitz, in its. 


„comply with the direction. 


CALER. 


three editions in English, Hindi and Urdu 
simultaneously flashed a summary of 
the report and the story as given out 
was that (i) there was a mixing of male 
and female detenus in the Central Jail, 
Bhopal, (ii) the appellant had the oppor- 
tunity anc access to mix with Smt. Shukla 


freely, and (iii) Smt. Shukla became 
pregnant through the appellant, The 
news-item was per se defamatory. It is 


somewhat surprising that the Enquiry 
Report, which was a document ci highly 
confidentie] nature, should have found its 
way to the press, 


4, With the revocation of Emergency, 
the appellant along with the other poli- 
tical detenus were released from deten- 
tion, On his release, the appellant lodged 
a criminal complaint for defamation 


against the respondent, R. K. Karanjia. ` 


The respondent, on appearing before the 
Magistrate. moved an application under 
Section 91 of the Code of Criminal Pro- 
cedure, 1973, praying that the report of 
the Enquiry Officer be sent for as it was 
likely to b2 lost or destroyed. Gn August 
23, 1976, the learned Magistrate allowed 
the application and directed that the 
report with the concerned file be produc- 
ed. The State Govt., however, did not 
and by an 
application dated December’ 31, 1977, 
claimed privilege in respect of the En- 
quiry Report which still awaited consi- 
deration. On October 29, 1977, when the 
case was fixed for recording the plea of 
the accused under Section 251 of the 
Code, the respondent moved an applica- 
tion stating that the plea should be re- 
corded only after the Enquiry Report 
was produced. The learned Magistrate 
by his order dated November 30, 1977, 
rejected the said application of the re- 
3spondent as to the summoning of the re- 


zords and--directed the accused persons 


to appear in person or through counsel 
for explaining to them the substance of 
the accusation and also for recording 
their pleas, : 


5. Thereafter, the respondent filed a 
revision before the High Court under 
Section 397 of the Code for setting aside 
the order of the learned Magistrate and 
alternatively under Section 482 of the 
Code, if it were held to be an interlocu- 
tory order. The revision was heard by 
a learned single Judge and it appears 
that the Government Advocate’ made 
available a copy of the Enquiry Report 


-for the perusal of the learned Judge, The 
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learned Judge by his order dated April 
15, 1978, quashed the. proceedings on 
-the ground that the ‘respondent’s case. 
“clearly falls within the ambit of ex- 
ception 9 of Section 499 of the Indian 
“Penal Code”. In reaching that conclu- 
siori, he observed that “it would be abuse 
of the process of the Court if the trial 
is allowed to proceed which ultimately 
would turn out to be a vexatious proceed- 
ing”.. The reasoning advanced by him 
was as follows: 


The real question to ask is, did the 
applicants publish the report for public 
good, in public interest and in good faith? 
My answer is in the affirmative, It was 
a publication of a report for the welfare 
of the society. A public institution like 
prison had to be maintained in rigid 
“discipline; the rules did not permit mix- 
_ ing of male prisoners with female pri- 
“soners and yet the report said the prison 

authorities connived at such a thing, a 

matter which was bound to arcse resent- 





ment and condemnation,. The balance 
of public benefit lay in its publicity 


rather than in hushing’ up the whole 
episode. Further, there was an element 
of good faith in the publication, The 
source. on which the publishers acted 
was the proper source on which they 
were entitled to act and they did so with 
care and circumspection, The report 
further shows that the pubiication had 
been honestly made in the belief of its 
_ truth and also upon reasonable ground 
for such a belief, after the exercise of 


such means to verify its truth as would. 


be taken by a man of ordinary prudence 
‘under like circumstances, (Emphasis 
added) : 


It is somewhat strange that the learned 
Judge should have made public the con- 
tents of a document in respect of which 
the State Government claimed privilege. 


6. The order recorded by the High 
Court. quashing the prosecution under 
Section 482 of the Code is wholly pèr- 
verse and has resulted in manijest mis- 
carriage of justice. The High Court has 
pre-judged the whole issue without a 
trial of the accused persons, The matter 
-was at the stage of recording the plea 
of the accused persons under Section 251 
of the Code, The requirements of Sec- 
tion 251 are still.to be complied with. 


-Sewakram v, R. K. Karanjiya 
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The learned Magistrate had to ascertain 
whether the respondent pleads guilty to 
the charge or demands to be tried. The 
circumstances brought out clearly show 
that the respondent was prima facie 
guilty of defamation punishable under 
Section 500 of the Code unless he pleads 
one of the exceptions to Section 499 of 
the Code, The offending article which . 
is per se defamatory, is as follows : 


Misa Rape in Bhopal Jail (By Blitz 
Correspondent), 


Blitz:— A shocking sex seandal in- 
volving a top RSS leader of M. P. was 
discussed at a secret meeting of Jan 
Sangh, MLAs, and. MPs. here recently, 
The alleged escapades of 55 years old 
Sewakram Sobhani, a close confident of 
RSS Chief Bhausaheb Devras, with the 
young wife of another RSS man in the 
Bhopal Central Jail, where both were 
‘detained under MISA., have rocked 
RSS Jan Sangh circles of the State. 


According to a report submitted to the 
State Government by a Deputy Secre- 
tary in the Home Deptt. who inquired 
into the grisly affair, Sobhani was re- 
portedly responsible for making Mrs. 
Uma Shukla, 22 year old wife of a 
lawyer Yogesh Shukla, pregnant, 
Abortion ? 


When this was discovered she was 
quietly released on . parole and, at her 
own request, taken -for abortion to the 
Sultania Zanana Hospital. After dis- 
charge she refused to rejoin her husband 
but stayed during the remaining period 
of her parole in the hide-out of the ‘total 
revolutionaries’ in the Professor’s Colony. 
She returned to jail later and was trans- 
ferred to the Hoshangabad Jail, while 
Sobhani was sent to the Raipur Central 
Jail. f 

The Official report throws light on how 
Sobhani allegedly enticed Mrs. Shukla 
with the help of a high official of the 
Bhopal Central Jail despite a ban on 
contacts between male and female 
detenus. The jail official, himself a 
close sympathiser of the RSS  allowéd 
Sobhani-to meet her frequently in his 
office and their love sessions were in his 
anteroom. Yogesh Shukla has made a 
representation to the State Government 
alleging that Sobhani had committed 
adultery with his wife and demanded 
action against the jail authorities for 
permitting a “rape” of his wife, , 

It is for the respondent to plead that 
he was protected under 9th Exception to 
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Section 499 of the Code, The burden, 
such as it is to prove that his case would 
come within that exception is on him, 
The ingredients of the Ninth Exception 
are that (1) the imputation must be 
made in good faith, and (2) the imputa- 
tion must be for the protection of the 
interests of the person making it or of any 
other person or for the public gcod, 


7. We are completely at a loss to un- 


derstand the reasons which impelled the. 


High Court to quash the proceedings. 
The respondent, in his revision directed 
against the order of the learned Magis- 
trate dated November 30, 1977, asserted 
in paragraph 5 that the case was pre- 
eminently a fit case for quashing the 
impugned order either in the revisional 
jurisdiction of the High Court or in the 
exercise of its inherent powers under 
Section 482 of the Code to prevent the 
abuse of the process of law and to 
secure the ends of justice. The prayer 
made in the revision was in these terms: 


The applicants pray that the impugned 
order be quashed and the learned 
Magistrate be directed to perusə the 
report which he has sent for under Sec- 
tion 91, Criminal Procedure Code and 
pass suitable orders according to law, 
All that the respondent wanted is that 
the learned Magistrate should not pro- 
ceed to record the plea of the accused 
persons under Section 251 of the Code 
without perusing the Enquiry Eeport 
under Section 91 of the Code. There 
was no application made before the High 
Court under Section 482 of the Code for 
quashing the prosecution itself, The 
avernment contained in paragraph 4 that 
the Blitz only published-a concise sum- 
mary from the findings reached by the 
Deputy Secretary (Home) who was the 
Enquiry Officer appointed by the Gov- 
ernment and, therefore, it was the duty 
of the learned Magistrate, to go through 
the report for himself and hold that no 
accusation had been made and the 
question of explaining it to the accused 
did not arise and the proceedings were 
liable 40 be dropped because no in- 
gredients constituting an offence under 
Section 500 of the Code had been made 
out, must be read in conjunction with 
Paragraph 5 and in support of the limit- 
ed prayer made in revision, This cannot 
be construed as invoking. the High 
Court’s powers under Section 482 of the 
Code for quashing the whole proceedings. 
, 8 We have considerable doubt about 
the propriety of the High Court making 


Sewakram v, R, K, Karanjiya 


. High Court underlined by me, 


ALE. 


use of the Enquiry Report whick has no 
evidentiary value and 


. -The-application made by the Gov- 
ernment claiming privilege still awaited 
consideration, While the Government 
claimed privilege at one stage, it appears 
to have waived the claim and produced 
the Enquiry Report and made the con- 
tents public. There was no factual 
basis for the observations made by the 
except 
the Enquiry Report. The contents of 
the Enquiry Report cannot be made use 
of unless the facts are proved by evi- 
dence aliunde, There is also nothing on 
record te show that the accused persons 
made any enquiry of their own into the 
truth or otherwise of the allegations or 
exercised due care and caution for bring- 
ing the case under’ the Ninth Exception. 
The Enquiry Report cannot by itse 
furnish the lacunae, 


9. A bare perusal of the offending 
article in Blitz shows that it is per se 
defamatory. There can be no doubt that 
the imputation made would lower the 
appellant in the estimation of others, It 
suggested that he was a man devoid of 
character and gave vent to his unbridl- 
ed passion, It is equally defamatory of 
Smt. Shukla in that she was alleged to 
be a lady of easy virtue, We need not 
dilate on the matter any further. It is 
for the accused to plead Ninth Exception 
in defence and discharge the burden to 
prove good faith which implies the ex- 
ercise of due care and caution and to 
show that the attack on the character of 
the appellant was for the public good, « 

10. In Sukro Mahto v, Basdeo Kumar 
Mahto, (1971) Supp SCR 329 at p. 332: 
(AIR 1971 SC 1567 at p, 1568) this Court 
observed : 

The ingredients of the Ninth Exception 
are first that the imputation must be 
made in good faith; secondly, the imputa- 
tion must be for protection of the in- 
terest of the person making it or of any 
other person or for the public good., 
Good faith is a question of fact, So is- 
protection of the interest of the person 
making it, Public good is also a question 
of fact. 

After referring to the two earlier deci- 
sions in Harbhajan Singh v. State of 
Punjab, (1965) 3 SCR 235: (AIR 1966 SC? 
97), and Chaman Lal v, State of Punjab, . 
(1970) 3 SCR 913: (AIR 1970 SC 1372), 
the Court held that there must be evi- 
dence showing that the accused . acted 

















v 


' imputation has to substantiate 
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with due care and caution, “He has to 
establish as a fact that he made 


enquiry before he made the impute- 
tion and he has to give reasons and 
facts to indicate that he acted with dve 
čare and attention and was satisfied thet 
the imputation was correct, The proof 
of the truth of the statement is not an 
element of the Ninth Exception as of tre 
First Exception to Section 499. In tke 
Ninth Exception the person making the 
that his 
enquiry was attended with due care ard 
attention and he was thus satisfied that 
the imputation was true”, 


11. The High Court appears ‘fo be 
Jabouring under an impression that jout- 


nalists enjoyed some kind of special pri- 


vilege, and have greater freedom then 
others to make any imputations or allega- 
ions, sufficient to ruin the reputation 
of a citizen. We hasten to add. that 
journalists are in no better position then 
any other person. Even the truth of en 
allegation does not permit a justifieaticn 
under First Exception unless it is proved 
to be in the public good. The question 
whether or not it was for public good 
is a question of fact like any other rd- 
evant facts in issue, -If they make as- 
sertions of facts as. opposed to comments. 
on them, they must either justify these. 
assertions or, in the limited cases sped- 
fied in the Ninth Exeeption, show that 
the attack on the character of anothar 
was for the public good, or that it was 
made in good faith: per Vivian Bose, J. 
in Dr, N. B. Khare v, M. R. Masani, ILR 
(1943) Nag. 347: (AIR 1942 Nag 117). 
12. Asthe matter isof great public im- 
portance, it would, perhaps, be better 10 
quote the well-known passage of Lord 
Shaw in Arnold v, King Emperor, LR 
(1913-14) 41- Ind App 149 at p 169:(AR 
1914 PC 116 at p. 124), 


The freedom of the journalist is <n 
ordinary part of the freedom of the sub- 
ject, and to whatever lengths the sub- 
fect in general may go, so also may tke 
journalist, but, apart from statute law, 
his privilege is no other and no higher, 
The responsibilities which attach to thés 
power in the dissemination of printed 
matter may, and in the case of a cor- 
scienfious journalist do, make him more 


>? feareful; but the range of his assertions, 


his criticisms, or his comments, is és 
wide as, and no wider than, that of any 
other subject, No ‘privilege ` attaches to 
his position, 
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13. For these reasons, we must set. 
aside the order passed by the High Court 
and direct the Magistrate to record the _ 
plea of the accused persons under Sec- 
tion 251 of the Criminal Procedure Code, 
1973 and thereafter, to proceed with the 
trial according to law. 


CHINNAPPA REDDY, J. (Majority 
view):— 14, I agree with my brother A. P.. 
Sen that the order passed by the High 
Court. should be set aside and that the 
Magistrate should be directed. to record 
the plea of the accused under Sec. 251 
Criminal Procedure Code and, thereafter, 
to proceed with the trial aecording to 
law. The facts leading to these appeals 
have been stated in the judgments of 
both my brethren. A. P, Sen and Baharul. 
Islam and it is unnecessary for me to 
state them.over again, 


.15, The prayer in the application be- 
fore the High Court was merely to quash 
the order dated November 30, 1977 of 
the Iearned Chief Judicial Magistrate, 
Bhopal and not to quash the complaint 
itself as the High Court has done, But, 
that was: only a technical defect and we 
do not take serious notice of it in am 
appeal under Article I36 of the Consti- 
tution where we are very naturally con- 
cerned with substantial justice and not 
with shadow puppetry, The position 
now is this: The news item in the Blitz 
under the caption ‘MISA Rape in Bhopal 
Jail’ undoubtedly contained serious im- 
putations against the charaeter and con- 
duct of the complainant, In erder to 
attract the 9th Exception to Section 499 
of the Indian Penal Code, the imputa- 
tions must be shown to have been made 
(1) in’ good faith, and (2) for th: protec- 
tion of thé person making it or of any 
other person or for the ‘public good. 
‘Good Faith” is defined, in a negative 
fashion, by Section 52 Indian Penal 
Code as follows ; “Nothing is said to 
be done or believed in ‘Good faith’ which 
is done or believed without due care 
and attention”, The- itisistence is upon 
the exercise of due care and attention. 
Recklessness and negligence are ruled’ 
out by the very nature of the definition. 
The standard of care and attention must: 
depend on the circumstances of the in- 
dividual case, the nature of the imputa- 
tion, the need and the opportunity for 
verification, the situation. and context in 
which the imputation was made, the 
position of the person making the im- 
putation, and a variety of other factors. 
Good faith,“ therefore, ig a matter for 

t 
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evidence. It is.a question of fact to be 
decidéd on the particular facts and cir- 
cumstances of each case. So too the 
question whether an imputation was 
made for the public good, In fact the 
Ist Exception of Section 49¢ Indian 
Penal Code expressly states “Whether or 
not it is for the public good is a question 
of fact”. ‘Public Good’ like ‘Good faith’ 
is a matter for evidence and not con- 
jecture, 

16. In Harbhajan Singh v, State of 
Punjab, (1965) 3 SCR 235: (AIR 1966 SC 
97), this Court observed (at p, 244): (at 
p. 103 of AIR): 

“Thus, it would be clear that in de- 
ciding whether an accused person acted 
in good faith under the Ninth Exception, 
it is not possible to lay down any rigid 
rule or test, It would be a question to 
be considered on the facts and circum- 
stances of each case — what is the nature 
of the imputation made: under what cir- 
cumstances did it come to be made; what 
is the status of the person who makes 
the imputation; was there any malice in 
his mind when he made the said imputa- 
tion; did he make any enquiry before he 
made it; are there reasons to accept his 
story that he acted with due care and 
attention and was satisfied that the im- 
putation was true? These and other con- 
siderations would be relevant in decid- 
ing the plea of good faith made by an 
accused person who claims the benefit 
of the Ninth Exception”. 

17. Again in Chaman Lal v. State of 
Punjab, (1970) 3 SCR 913: (AIR 1970 
. SC 1372) the Court said (at p. 916): (at 
p. 1374 of AIR): 

“In order to establish good faith and 
bona fide it has to be seen first the cir- 
cumstance under which the letter was 
written or words were uttered; secondly, 
whether there was any malice; thirdly, 
whether the appellant made any enquiry 
before he made the allegations; fourtkly, 
whether there are reasons to accept zhe 
version that he acted with care and cau- 
tion and finally whether there is pre- 
ponderance of probability that the ap- 
pellant acted in good faith”. 

Later the Court said (at p. 918): (at 
p. 1375 of AIR): i 

_ “Good faith requires care and caution 
and prudence in the background of con- 
text and circumstances. The position of 
the person making the imputation will 


regulate the standard of care and cau-. 


tion”. . ete 
.18, Several questions 
sideration if the Ninth Exception is te 
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. arise for .. cmn- 


AIR 


be applied to the facts of the . present 
case. Was the Article published after 
exercising due care ind attention? Did 
the author of the article satisfy himsel! 
that there were reasonable grounds ta 
believe that the imputations made by 
him were true? Did he act. with reasona- 
ble care and a sense of responsibility 
and propriety? Was the article based 
entirely on the report of the Deputy 
Secretary or was there any other 
material before the author? What steps 
did the author take to satisfy himself 
about the authenticity of the report and 


its contents? Were the imputations 
made rashly without any attempt at 
verification? Was the imputation the 


result of any personal ill will or malice 
which the author bore towards the com- 
plainant? Was it the result of any ill 
will or malice which the author bore 
towards the political group to which 
the complainant belonged? Was the 
article merely .intended to malhgn and 
scandalise the complainant or the party 
to which he belonged? Was the article 
intended to expose the rottenness of a 
jail administration which permitted free 
sexual approaches between male and 
female detenus? Was the article intend- 
ed.to expose the despicable character of 
persons who were passing off as saintly 
leaders? Was the article merely intend- 
ed to provide salacious reading material 
for readers who had a peculiar taste for 
scandals? These and several other ques- 
tions may arise for consideration, de- 
pending on the stand taken by the ac- 
cused at the trial and how the com- 
plainant proposes to demolish the 
defence. Surely the stage for deciding 
these questions has not arrived yet. 
Answers to these questions at this stage, 
even before the plea of the accused is 
recorded can only be a priori conclusions. 
‘Good faith’ and ‘public good’ are, as 
we said, questions of fact and matters 
for evidence. So, the trial must go on. 


_BAHARUL ISLAM, J. (Minority view): 
19, Had there been no subsequent 
development after the impugned judg- 
ment of the High Court, I could have 
persuaded myself to agree to the order 
proposed by my Brother Sen, J., but 
after the Inquiry Report has been re- 
leased by the Government and placed 
before us I regret my inability to agree 
to the order of sending back the case to 
the Magistrate as proposed by my Bro- 
ther, and ‘proceed to give my own judg- 
ment, ` ' 


1 


r Government to the 


Sobhani, an advocate, 
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20. The- facts.material for the purpose 
of disposal of these appeals may be 
stated thus : During the period of Emer- 
gency between, June 1975 and March, 
1976, the appellant, Shri Sewakram 
was ohe of the 
detenus under the Maintenance of In- 
ternal Security Act, 1976, (hereinafter 
‘MISA’) and lodged in the Bhopal Central 
Jail. There were also three women de- 
tenues including Smt, Uma Shukla and 
Smt. Ramkali Mishra, Advocate. The 
husband of Smt. Uma Shukla was a prac- 
tising advocate at Bhopal. He was not 
a detenu. Smt. Uma Shukla became pre- 
gnant while in detention in the afore- 
said Central Jail and an abortion was 
carried out in the month of August, 1976, 
in the Zanana Hamidia Hospital to re- 
lieve her of the pregnancy. This circum- 
stance created an uproar and an inquiry 


-rinto the affairs had to be held by Shri 


S. R. Sharma, Dy. Secretary (Home) 
Govt. of Madhya Pradesh, (hereinafter 
‘Sharma’) who submitted his report dated 
7-10-1976 to the Government, 


21. Respondent No. 1 is’ the Chief 
Editor of the Blitz and respondent No. 5 
was, at the relevant time, Bhopal Cor- 
respondent of the Blitz. Respondents 2, 
3 and 4 are persons connected with the 
Blitz Weekly publication. The Blitz 
Weekly is published in three languages, 
viz., English, Hindi and Urdu. The Blitz 
Weekly dated 25-12-1976," published a 
news item purported to be a summary 
of the report submitted by Sharma in 
its Urdu and Hingi editions. The ap- 
pellant took exception to the publication 


č and filed a criminal case for defamation 


against the respondents under. Sec- 
tions 500 and 501 of the Penal Code, The 
Magistrate issued processes to the re- 
spondents, The respondents appeared 
before- the Magistrate and made an ap- 
plication on 23-8-1977 under Section 91 
of the Code of Criminal Procedure, 1973 
(hereinafter ‘the Code’) requesting the 
Court, before arriving at a conclusion 
whether it should proceed further with 
the case or not, to call for (a) the original 
Enquiry Report submitted by Sharma on 
7-10-1976; (b) the statement of witnesses 
recorded by Sharma, (c) the 
complaint; and (d) documents of the jail 
Department including letters from the 
Department. (Vide 
para 4 of Annexure D to the Special 
Leave Petition). The Magistrate called 
for the original Inquiry Report dated 
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7-10-1976 submitted by Sharma to the 
Government, and then posted the case 


_for production of the said records by the 


Government and recording the plea of 
the respondents. The Government failed 
to produce the inquiry report before the 
Magistrate whereupon the Magistrate 
issued a notice to the Government to 
show cause as to why cantemp: proceed- 
ings should not be initiated against them. 
The Magistrate, however, did not wait 
for the receipt of the report and wanted 
to record the plea of the respondents, 

’ The respondents then filed an applica- 
tion before the High Court of Madhya 
Pradesh under Section 397/401 read with 
Section 482 of the Code: It was alleged 
by the respondents that the Deputy 
Home Secretary in his report came to 
the following conclusions : 


(1) There was free mixing of male 
and female prisoners in the Bhopal 
Central Jail; 


(2) Shri Sewakram Sobhani had op- 
portunity and also availed of the 
opportunity and mixed very freely 
with Smt. Uma Shukla; and 
Smt. Uma Shukla became 
gnant through Shri 
Sobhani, 


22. It may be mentioned that the 
Government later on produced the in- 
quiry report before the High Court but 
claimed privilege. The learned High 
Court presumably perused the report 
before passing the impugned order. It 
may also be mentioned that although 
the Government claimed privilege in re- 
spect of the report at that time, it ap- 
pears, they subsequently, after the im- 
pugned order of the High Court, waived 
the claim of privilege, and released the 
inquiry report; for, in fact, a copy of 
the report has been annexed and is 
available in the paper book of these ap- 
peals before us as Annexure ‘A’, 

- 23. The submission of the appellants 
is that the impugned order of the High 
Court is beyond its revisional jurisdic- 
tion. The submission is that the respon-- 
dents prayed for quashing the order of 
the Magistrate proceeding to record their 
plea before the inquiry report was pro- 
duced by the Government, but the High 
Court has wrongly quashed the com- 
plaint itself. On the other hand the 
reply of the respondent is that although 
there was no specific prayer in the peti- 
tion, the petition was also made for 


3) pre- 
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quashing the criminal case under Sec- 
tion 500/501 of the Penal Code pending: 
before the Magistrate. The respondents 
submission is that they are not guilty 
for the impugned publication in view of 
Exception 9 to Section 499 of the Penal 
Code, 


24, A perusal of the respondents peti- 
tion before the High Court and its im- 
pugned judgment justifies the factual 
submission of the respondents, namely, 
that their application before the High 
Court (Copy Annexure C) was under 
Section 482 as well as Sections 397 and 
401 of the Code, and that the respon- 
denis claimed and canvassed the prò- 
tection under the Ninth Exception to 


5. 499 of the Penal Code. For, para 6 of . 


the judgment of the High Court reads: 


“The applicants feeling aggrieved have 
come to this Court for quashing the com- 


plaint, since they contend that the pub- 
lication would squarely fall within ex- 





ception 9 of Section 499 of the Indian 
Penal Code. The applicants further 
contend that the report of the Deputy 


Secretary (Home) is. the document on 
the basis of which the reporting was 
done‘ and unless that is got produced 
and inspected, the defence of Exceptian 
9 cannot be’ made out..........c0006 ) 

i (Emphasis added} 


25. The omission in the prayer por- 
tion of a petition of a part of the claim, 
particularly in a criminal case, is not- 
fatal. The High Court in its revisional 
jurisdiction can always grant suitable 
relief justified by law as well as facts 
and circumstances of a particular case. 


That apart, Article 136 of the Con- 
stitution of India gives wide powers to 
the Supreme Court to grant special 
leave.to appeal from any judgment, 
decrae, determination, sentence or order 
in any cause or matter passed or made. 
by any Court or tribunal. in the terri- 
tory of India, The power is discretionary 
and therefore to be sparingly ex- 
ercised. This power.is to be exercised 
to meet ends of justice, to enhance 
justice and remove miscarriage oji justice 
in a particular case, It does not exercise 
such powers for academic reasons but 
for practical purpose, - 


26. The High Court in the impugned 
order has held that “it would be abuse 
of the process of the Court if the trial 
is allowed to proceed or alternatively to 
turn out to be vexatious proceeding” 
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_ Section 482. of the Code of 
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and therefore quashed the complaint. 
Such an order would be warranted under 
Criminal 
Procedure if the mefit of the case before 
the High Court justified it. We have 
therefore to examine. whether the re- 
spondents’ case falls within the ambit of 
the Ninth Exception to Sectior, 499 of 
the Penal Code as held by the High 
Court. - 


27. The appellant om not submitted 
before us that the summary oj the re- 
port published in the Blitz is not a cor- 
rect summary of the Inquiry. Report. 


The copy of the Report, Annexure A, 
shows that a complaint was received 
from one Shri Krishan Gopal Mahesh- 


wari, advocate, alleging ceriain objec- 
tionable activities and misconduct on the 
part of the appellant and Shrimati Uma’ 
Shukla. Annexure A also shows that the 
Inquiry. Officer.. Sharma, | examined 
several witnesses including Shri Yogesh 
Shukla, husband of Smt. Uma Shukla 
para 4 of the report reads :— 


“The following points are in dispute: 


.(a) whether as alleged by the com- 
'  plainant there was free mixing of 
female members with male mem- 
. - bers detained under MISA; ` 

(b) in case (a) is in the affirmative 
whether Shri Sewakram Sobhani 
had an opportunity to mix RE 
with Smt, Uma Shukla; 

(c) in case (a) and (b) are in affirm- 
ative when, how and through 
whom Smt. Uma Shukla a MISA 
cetenu conceived,” 

His findings are 

“(a) There was a free mixing of male 
and female prisoners in the AHOA 
Central Jail; 

(b) Shri Sewakram Sobhani had op- 
portunity and also availed of the 
cpportunity and mixed very freely 
with Smt, Uma Shukla; 

(c) Smt. Uma Shukla became pregnant 
through Shri Sewakram Sobhani.” 

It, therefore, appears’ that the impugned 
publication is a correct summary of the 
report. and no submission has been made 
to the contrary by the appellant before 
us, N 
28. The only question is whether the 
publication falls within the Ninth Ex- 
ception to Section 499 of the Penał 
Code, as claimed by the respondents. 
Before we do that, we must not be 
oblivious of the fact that the Inquiry 
Report in question was a privileged do- 


1981 a, 


cument;. it. is now an. “unprivileged open 


_ document .as indicated above, The.: 


‘Court proceeded: on the footing . ‘that: if 


the’ document is not produced -to be 


so 


utilized by the . benefit 
would. go-to him. , 
29. Section 499 defines 


is as -follows:— 


accused, the 


. defamation.. It 


“Section 499. “Whoever. by "words eitlier. 
spoken or intended to be read, or by 


signs or by visible representations makes 
or. publishes any imputation - concerning 
any person intending to harm,.or know- 
ing or having reason to believe:that such 
‘imputation. will harm the reputation 
of such.“ person, is said, except. in 
the cases hereinafter. excepted, to. de- 
fame that person”. : 

The Ninth Exception reads: 


“It is not defamation to’ make an im- 
putation on the character of another 
provided that the. imputation be made 
in good faith for the ‘protection of the 
interests of the person making it, or `of 
any other person, or forthe public good. 

The Ninth Exception requires, inter 
‘alia, that the imputatich made must ‘be 
in -good faith for the public good, ` 
. 30. ‘Good faith’ has been defined in 
Section 52 of the Pena] Code as : a 

“52, Nothing is said to be done or 


believed in “good faith” which is done 
er believed without due care and. atten- 


tion.” 


The definition is expressed in negative 
terms, Normally proof of an exception 
lies on the person who claims it, but the 
definition- of the expression “good faith” 
indicates that lack of good faith has 
been made a part of the offenee which 
the prosecution has to establish beyond 
reasonable doubt. On the other hand 
the mere proof by the accused’ of the 


report to be an authentic document - is. 


enough; it will create a doubt in ‘the 
mind of the Courtias to the lack of 
“good faith” on the pact-of the accused, 


` 31, The inquiry was made and ihe 
report prepared by a highly responsible 
officer and submitted ta’ the Government. 
t was in pursuance of a ‘complaint made 
by one of the citizens pointing out laxity 
in observance of jail rules- and highly 
objectionable practices of some of the 
prisoners and seeking’ improvement in 
jail administration, The object was ~to 
see ‘improved conditions, ‘and ` main- 
tenance of certain, standard of: moral 
conduct by prisoners,.iz jail. If the com- 
plaint and. the corsequent inquiry 
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report be for public good, and the re> 
spondents had reasons to believe ‘its 
contents to be true; .-they will be. pro- 
tected under the Ninth Exception. Even 
if the burden of, proof ‘of ` ‘good, faith” be 
on thé acċused; ` ‘good faith’ need not be 
proved. beyorid reasonable doubt; Once 
this is done, whether the publication “was 
for public’ good, ~would be a matter of 
inference, 


: 82. The Dy.. seo. (Home) ex- 
amined Shri Bhandari; Editor of Prach 
who was a. MISA detenu as witness 
No. 1, complainant Maheshwari as witness. 
No. 2, Smt.. Ramkali. Mishra, an advo- 
cate, ‘and a member of Jana Sangha, an- 
other... MISA detenu,. as witness No. 4, 

Dr. Hamid ° Quireshi, . another MISA de- 
tenu aš witnéss No. 6, Shri Ramesh 
Chand Shrivastava an ‘independent’ 
witness as witness : No. 7, and Shri 

Yogesh Shukia, husband of Smt, Uma 
Shukla’ as witness No, 3. Most of © the 
said witnesses, it appears, were the 
party colleagues of the: appellant and his 
co-MISA’ detenus. I must’ not be un- 
derstood to suggest the contents of the 
inquiry report are trué; it is an ex parte 
inquiry report: it might be the result 
of political rivalry, as alleged by the - 
appellant, but it appears that political 
rivalry; if any, was between the mem- 
bers of the appellant's ` party and not 
between the party in. power and party 
in opposition. - 


33. The comment of Mr,” Sharia’ on. 
the evidence of witness No, 3 is as fol- 
lows :._ 


“Shri Yogesh Shiukla vinas No. 3 
has categorically stated that he had no 
and that she 
became pregnant through Shri’ Sobhani, 
Advocate and got the child aborted. It is 
worth consideration as to: why the hus- 
band will come up with such an open 
allegation against his own, wite,- unless 
there be very. strong reasons for such a 
conviction.. Normally, no husband, even 
though his: wife may:' have conceived 
through somebody else will like to see 
his name being scandalised, Shri Yogesh 
Shukla witness No, 3 is an advocate, 
quite an educated. person and we can 
safely presume ‘that che. knows the con- 
sequences of his” statement and also their 


‘legal ahd moral implications. on his pro- 


fession. . ‘Such ‘an open scandalous. state- 
ment, against -his own wife could not 
but be a result of very strong abhorrence 
or an:outcome of utter desperation, It 
could also be an expression of.a naked 
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truth.” 
The entire report is exhaustive, reason- 
ed and based on evidence, 


34, A perusal of the report will nor- 
mally lead one to believe the imputa- 
tions. If that be so, it cannot be said 
that the respondents published the re- 
port or its sumary without due .care and 
attention. This establishes ‘good faith’ 
as required by the Ninth Exception to 
Section 499 of the Penal Code, From 
what has been stated above, the publica- 
tion obviously appears to be for pubis 
good. 


35. The appellant submitted that he 
wanted an opportunity to clear himsel= 
of the imputations made against him by 
adducing evidence before the Magistrate 
to establish the falsity of the imputa- 
tions made in the publication. We are 
not concerned with. the truth or falsity 
of the imputations published. Even if 
the findings in the report be proved to 
be false, the respondents will be pro- 
tected. Sending back the case to the 
Magistrate to record the respondents’ 
plea after the perusal of the Inquiry 
Report will, in my opinion, be an ex- 
ercise in futility and abuse of the pro- 
cess of the criminal Court. The appel- 


lant may seek his remedy, if any, in the. 


Civil Court. The learned High Court. 
therefore, in my opinion committed no 
error in quashing the complaint, 
36. The appeal is dismissed, 
ORDER 
37. In view of majority 
the appeals are allowed. f 
Appeals allowed. 


judgments, 
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(From: Bombay) 
P. N. BHAGWATI AND R. S 
PATHAK, JJ. 


Civil Appeals Nos. 1847 to 1850 of 1978, 
D/- 29-4-1981. 


Commissioner of Income-tax, Bombay, 
Appellant v. M/s. Nirlon Synthetics Fibres 
and Chemicals Ltd., Respondent. 

Income-tax Act (43 of 1961), Ss. 256; 
80-i; 33 (1) (b) (B) (i) (a); Sch. 5 Item 
18, Sch. 6 Item 18 — Reference — Find- 
ing by Tribunal that Nylon-6 yarn is a 
petrochemical — Held, no question of law 
arose — Reference to High Court chal- 
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L-T. Commr., Bombay v. N, S. Fibres & Chemicals Ltd. ~ 


‘panies (Profits) Surtax Act 


A.I R. 


lenging the finding was incompetent. 
(Companies (Profits) “Surtax Act (7 of 1964) 
Sch. Para 2, Item 19). (Interpretation of 
Statutes — Taxing Statute). 


In the instant case the Tribunal gave a 


finding that Nylon-6 yarn manufactured ` 


by assessee from caprolactum was a pet- 
rochemical and was covered by Item 19 
of Para 2 of the Schedule to the Com- 
(1964) and 
Item 18 of both the 5th and 6th Schedules 
of the Income-tax Act (1961). The Tri- 
bunal took the view that the primary cri- 
terion must be the commercial sense in 
which the expression “petrochemical” 
was used in the statutory Entry, that ig 
to say, the sense in which those who are 
dealing with the commodity generally 
understand it. 


Held that there was nothing to show 


that the finding cf the Tribunal proceed- . 


ed on a misapplication of any rule of law 


or was based on no evidence or 
was based on inadmissible evidence 
or had ignoreé material evidence 


or on the evidentiary material, was per- 
verse, The finding of the Tribunal did 
not raise any question of law and there- 
fore reference to High Court was not 
competent. Decision of Bombay High 
Court, Affirmed. AIR 1979 SC 300, Rel. on. 


(Para 8) 

Cases Referred: Chronological Paras 
AIR 1979 SC 300: (1979) 1 SCR 545: 1979 
Tax LR 1692 8 


PATHAK, J.:— These appeals by spe- 
cial leave are directed against the orders 
of the High Court of Bombay declining to 
call fer a statement of the case on the 
questions proposed by the appellant. 


2. The respcndent manufactures 
Nylon-6 yarn from caprolactum imported 
from Germany. It appears that crude 
naphtha left over after the extraction of 
petrol and other cil from crude oil yields 
benzene, which in turn gives cyclo-hexane, 
and on further processing that leads to 
ecaprolactum, When caprolactum is sub- 
jected to heat up to 270 degrees Nylon-6 
results therefrom in the form of yarn. 
The chemical composition of caprolactum 
remains the same when it is converted 
into nylon fibre. When the nylon fibre 
is subjected to further heating the pro- 
cess is reversed and the nylon fibre is re- 
eonverted into carrolactum. 


3. For the assessment year 1965-66 
the respondent claimed rebate of surtax 
under the first proviso to paragraph one 
of the Third Schedule to the Companies 


4 


oy 


1981 
(Profits) Surtax Act, 1964 on the. ground 


that-its product Nylon-6 was covered by. 


Item No. 19 of paragraph two of the Sche- 
dule. Item No. 19 read: 


“Petrochemicals including correspond- 
xing products manufactured from .other 
basic raw materials like calcium carbide, 
ethyl alcohol or hydrocarbons from some 
other sources,” 
The contention was that Nylon-6 manufac- 
tured from imported caprolactum was a 
“petrochemical”. Similarly, for the assess- 
ment years 1968-69 to 1970-71, the respon- 
dent claimed that it was entitled to the 
higher development rebate at the rate of 
35% under S. 33 (1) (b} (B) (i) (a) and 
also relief under S. 80-I of the Income- 
tax Act, 1961 on the ground that its pro- 
duct Nylon-6 was covered by Item 18 of 
the Fifth Schedule and Sixth Schedule 
_to that Act. Item 18 of those Schedules 
“was enacted in the same terms as Item 19 


of paragraph two set forth earlier. The 
assessee’s claim rested on the basis that 
its product Nylon-6 was a “petroche- 


mical”. 


4. The Income-tax Officer accepted the 
claim of the assessee and made the as- 
sessment of surtax for the assessment 
year 1965-66 and the income-tax assess- 
ments for the assessment years 1968-69 to 
1970-71 accordingly. The Additional 
Commissioner of Income-tax, however, in 
the exercise of his revisional .powers 
under S. 16 (1) of Companies (Profits) 
Surtax Act, 1964 for the assessment year 
1965-66 and under S. 263 of the Income- 
tax Act, 1961 for the assessment years 
1968-69 to 1970-71, passed orders dated 

F 5th March, 1974 holding that Nylon-6 was 
not a “petrochemical” and by separate 
orders, withdrew surtax rebate for the as- 
sessment year 1965-66 and disallowed 
development rebate at the higher rate of 
35% and the relief under S. 80-I for the 
assessment years 1968-69 to 1970-71, \ 


5. The respondent appealed to the In- 
come-tax Appellate Tribunal, and the four 
appeals were allowed by the Appellate 
Tribunal by its consolidated order dated 
28th November, 1974 on the finding that 
Nylon-6 produced by the respondent-was 
a “petrochemical” and covered. by the 
relevant items in the respective Sche- 
dules. The appellant applied to the Ap- 

. pellate Tribunal for a reference in each 


* case to the High Court, and the applica- 


tions were dismissed by the Appellate 
Tribunal by a common order dated 16th 
August, 1975 on the ground that no ques- 
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tion of law arose out of the Appellate Tri- 
bunal’s order disposing of the appeals. 


"6. The appellant then applied to the 
High Court for.an order directing the 
Appellate Tribunal to refer the cases, and 
on 3rd November, 1976 the High Court 
dismissed the applications. i 

7. The appellant moved this Court for 
the grant of special leave to appeal against 
the refusal of the High Court to require 
the Appellate Tribunal to make a refe- 
rence in the four cases, and the special. 
leave granted by this Court has given 
rise to the present Civil Appeals Nos. 1847 
to 1850 of 1978. 

8. It is not disputed that although a 
number of questions have been proposed 
in each case by the appellant as questions 
on which a reference should be directed, 
they are all questions which turn on the 
central point whether Nylon-6 manu- 
factured by the respondent is a “petro- 
chemical’. The learned Attorney General, 
appearing for the appellant, vehemently 
contends that the point raises a question 
of law. He has led us through the evi- 
dence on the record and urges that the 
only reasonable conclusion from it must 
be that Nylon-6 is not a “petrochemical”. 
He asserts that while the expression 
“petrochemical” may include an interme- 
diate product, and therefore cover capro- 
lactum, it does not extend, he says, to a 
finished product such as Nylon-6. Now, 
the basis on which the Appellate Tribunal 
rested its conclusion that Nylon-6 must 
be regarded as a “petrochemical” con- 
sists of a large volume of documentary 
material drawn from general dictionaries, 
chemical dictionaries, technical, commer- 
cial and government publications, the 
documentary testimony of experts in the 
field, the classification set forth in relat- 
ed statutory enactments and the object 
with which the relevant rebate and relief 
were intended by Parliament. We have 
carefully analysed the mass of evidentiary 
material, and have noted the well-settled 
criteria applied by the Appellate Tri- 
bunal to that material. The Appellate| 
Tribunal took the view that the primary 
criterion must be the commercial sense in 
which the expression “petrochemical” 
was used in the statutory Entry, that is 
to say, the sense in: which those who are 
dealing with the commodity generally 
understand it. A long line of cases has 
laid down that test, and we may refer to 
one of them Porritts and Spencer (Asia) 
Ltd. v. State of Haryana (1979) 1 SCR 
545: (AIR 1979 SC 300). There is nothing 


1526 .S. C: - Mathura Eléctric Supply 


‘to- show that the finding of thé Appellate 
Tribunal proceeds on a misapplication of 
any rule of law or is based on no evidence 
or is based: on inadmissible evidence or has 
‘ignored material evidence-or,:on the even- 
dentiary.material, is perverse. We must, 
- therefore, hold that the question on which 
the appellant rests his reference applica- 
.tions is not a question of law: and. the 
High. Court was right. in rejecting the ap- 
‘plications. saan Ae i „these - 
. must fail. ` $ 


. The appeals are “dismissed 
ee : ‘ 
a ‘Appeals dismissed. 


_ with 


AIR 1981 SUPREME COURT 1526 
(From: Allahabad) 
A. C. GUPTA AND D. A. DESAI, JJ. 


Civil Appeal No, 433 of 1971, D/- 6- 5- 
1981. 

Mathura - Electric- Supply Company 
Limited, Appellant v. The, State of U. P. 
“and others, Respondents, - 


U. P. Industrial Disputes ‘Act (28- -of 
1947); sS. 2 a — Industrial’ Dispute = 
Proof — Dismissed .workman claiming in 
` his affidavit before Labour Court, that 
large number of employees are interested 
in his case — Claim substantiated by ap- 
plication of workmen — Labour Court 
approving of claim in his award — Dis- 
_ pute is industrial’ dispute — ‚(Industrial 
- Disputes Act (1947), S.:2 (i). -> 


Where the Award of. the Labour Court 
disclosed that the Workman who raised a 
_dispute filed, an affidavit in that Court. to 
‘the effect that the workmen in ‘the estab- 
‘lishment,-were interested in his case and 
in support of this claim ‘he attached to 
the affidavit an application signed by a 
large number of workmien of the estab- 
lishment addressed to the President. of, the 
Union’ of the industry, and the Labour 
‘Court did not give any credence to the 
application by the Company ` 
‘that ‘the signatures of the workmen on 
the ‘application accompanying the . work- 
man’s affidavit were not given by. them 
voluntarily and’ _it ultimately 
‘the finding that alarge number of work- 
men of the Company did support .the 
Workman in the dispute arising out of 
the termination of his service, the dispute 
was. an. industrial dispute and not an in- 
dividual dispute. -Wara ? 


FYIEYICTAIISNY 





Co, v. State- of U. P, 


“appeals : 


‘Regional Conciliation Officer, 


lenging the validity .of 


suggesting : 


recorded f 


ALR. 


GUPTA, J. :— Ih this appea. oy special 
leave the only question for: determina- - 
tion is whether the dispute referred’ by 
the Deputy Labour: Commissioner, Uttar 
Pradesh; on May.'i7, 1958 to the Labour 
Court at Meerut under Section 4-K:of the= 
U::P. Industrial Disputes Act, 1947 was 
really an industrial. dispute. The ques- 
tion arises on the following facts. The 
third. „respondent; ` Summera, (hereinafter 
referred. ; :to as the. respondent) 
ployee of the- appellant 


dismissed from service on.August 22, 


1955. It appears that before the impugn- . 


ed order of reference was made to the 
Labour Court, the Government of Uttar 
-Pradesh had by an order dated January 7, 
1957 referred the dispute concerning the 
-dismissal of respondent Summera: to the 
Agra, for 
adjudication in exercise of powers con- 
ferred by sections 3, 4 and 8 of the said? 
Act. The opening words of that order 
were: “Whereas an industrial dispute...... 
exists. “between the «concern known as 
M/s. Mathura Electric Supply Co, Ltd. 
Mathura, and its. workman Shri: Sum- 
MEYA.......ce00 ..”.. The description of the 
dispute in this ada as one between the 
company and an individual workman pro- 
mpted the Company to file a writ peti- 
tion in the Allahabad High Court chal- 
the reference. 

Thereafter the Government of Uttar Pra- 
desh by an order made on April-15, 1957 

amended the earlier order by substituting 
for the words “M/s. Mathura Electric 
Supply Co. Ltd., Mathura and its, work- 


‘man Shri Summera” occurring in the 
earlier order, the -words “M/s, Mathura, 
Electric Supply, Co. Ltd, Mathura and ' 


its workmen”. Ultimately on December 
30, 1957 the State Government ‘passed an 
order’ withdrawing the reference made to 
the Regional Conciliation Officer,. Agra, 
which made- the writ petition infructuous 
and it was accordingly dismissed. The 
‘impugned order of reference was made 
on May 17, 1958. The Labour Court, 
Meerut, made its-award on September 30, 
1958 in‘which it was held that Summera’s 
dismissal- was wrongful. The Labour 
Court directed that the workman should 
be reinstated without a'break in, service 
and paid all:arrears of wages. ‘The com=~ 
pany filed a ‘writ petition in the’ Allaha- 


bad High- Court challenging: the. validity -y 
Judge of the © 


of this Award. A single® 
High Court’ did not‘ accept the conten- 
tiori raised on behalf of the company that 
it was an individual dispute and agreeing 


an em- - 
company, was - 


N 


A 


a 


C sent the respondent’s case 
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with the finding of the Lebour Court taat 
this was an industrial- ‘dispute the: learn- 
ed Judge dismissed the writ petition. A 
Division Bench of the High Court dismis- 
- sed the appeal preferred by the Company 


= against the decision of the single. Judge 


on ‘the’. preliminary ground that the ap- 
peal was incompetent. by reason of :non- 


joinder of a necessary party, namely, the , 


Electric Workers Union, Mathura: Hew- 
ever, we heard counsel for both sides on 
the main question as to whether the dis- 
pute arising on the dismissal of the res- 
pondent was espoused by other werk- 
men to make it an industrial dispute. 


2. The impugned order of reference 
dated May 17, 1958 describes the dispute 
as one existing between the “employers 
and the workmen of the concern kncwn 
as M/s. Mathura Electric Supply Co: Ltd., 

* Mathura’. In support o2 the claim that 
this was an industrial dissute the respon- 
dent in his counter-affidavit' filed in the 
High Court annexed copies of two dccu- 
ments. One of these documents is a 
letter, dated June 15, 1956 addressed by 
the Secretary of the Electric . ‘Workers 


` Union, Mathura to Shri P. N. Bhargava, 


Vice-President of the Utter . Pracesh 
Indian National Trade Union Congress, 
Agra, saying that efforts should be made 
immediately to get the case of the res- 
pondent’s dismissal referred for adjudica- 
tion. By the other document whick: is 
dated November 15, 1953 the Secretary, 
Electric Workers Union, Agra author.sed 
Shri P. N. Bhargava, Vice President, 
Uttar Pradesh Indian National Trade 
Union Congress. Agra branch, to repre- 
“before the 
Conciliation Board, Adjudicator, Labour 
Tribunal or any other Tribunal in. con- 
nection with the industrial dispute re- 
garding the termination of his services 
or before any government officer in eon- 
nection therewith”. It wes added that tha 


respondent was .a ‘member of the abre- 


said union, 


3.On behalf of the appellant wok 
pany the only- point argu2d before us was 
that in the absence of any convincing 
evidence that a large number of work- 
men of the company: espoused the cause 
of the respondent, the dispute -remaned 
an individual dispute and did not acquire 
* the character of an industrial dispute. We 
have already referred fo the letter of 
June 15, 1956 addressed ay the Secrezary 
of the Electric Workers Union, Mathura 
to the Vice-President of Indian National. 
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Trade Union -Congress, Agra,’ and the 
document dated: November 15, 1956 au- 
thorising- the ‘Vice-President. to ‘represent 
the - ‘respondent's : case, Shri“ Ramfidas 
Gupta,.” President of ‘Electric Workers 
Union, Mathura also filed an -affidavit in 
the High Court - praying that the Union 
be added a party in the writ proceeding. 
This affidavit contains inter alia the. fol- 
lowing statements: 

(1) That the déponent is a President of 
the Electric Workers Union, Mathura 
which ‘is a trade union ‘registered by the. 
Government of U. ‘P. ‘and recognised by 
the Mathura Electric Supply Company, 
Limited. ' 

(2) That Shri Summera with regard to 
whom adjudication proceedings are pend- 
‘ing before the Labour Court at Meerut 
and who is opposite. party No. 3 in these , 
writ proceedings ‘is a member of the 


: aforesaid Union. ` 


(3) That’ the said ‘Union ` espoused the 
case of Shri Summera ` 

(4) That in this writ proceeding it is 
necessary that the Union should be per- 
mitted to be made a party with!a view 
to. Safeguard the interests of the workmen 
of the Mathura Electric Supply, Co. Ltd., 
Mathura. i 


4. It appears that the learned seals 
Judge ‘of the High Court who dismissed 
the writ petition did not record any order 
on the prayers made in this affidavit, As 
stated already the Division Bench of the 
High Court that heard the appeal pre- 
ferred by the company from the decision 
of the single Judge took the view, that 
the Union was a necessary party to the 
proceeding and dismissed the appeal only 
on the ground of non-joinder of a neces- 
sary party. Perhaps it was not right to 
dispose of the appeal on this preliminary 
ground but there is no doubt that the 
appeal was. bound to fail on the main 
question as to whether: the dispute in 
this case was an industrial dispute. The 
stand taken by the company before the 
Labour Court was that the respondent 


was not'a member of the Union. The 
affidavit of the President of the Union 
states ` categorically ` that respondent 


was a member of the Union, and that the 
Union had taken up the- respondent’s 
cause. Before us Mr. Malhotra contended 
that the said Union was not a Union ‘of 
the establishment concerned and that un- 
less it was proved that a large number 
of the -workmen of this establishment 
were members of the said Union it was 
not possible to infer that an appreciable 
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number of the workmen of the company 
supported the respondent converting an 
individual dispute into an industrial dis- 
pute. This point was not raised either 
before the Labour Court or in the High 
Court. Apart from that, the Labour Court 
found as a fact that a large number of 
workmen of the company did support the 
respondent in the dispute arising out of 
the termination of his service. The Award 
of the Labour Court discloses that the 
respondent filed an affidavit in that Court 
to the effect that the workmen were in- 
terested in his case. In support of this 
claim he attached to the affidavit an ap- 
plication signed by a large number of 
workmen of the establishment addressed 
to the President of the Electric Workers 
Union. It further appears from the Award 
that as a counter-move an application 
was made on behalf of the company 
stating that the signatures of the work- 
men on the application accompanying the 
respondent’s affidavit were not given by 
them voluntarily. The Labour Court re- 
fused to give any credence to the applica- 
tion filed by the company. The finding 
ultimately recorded by the Labour Court 
on this point was as follows: 


“In view of these facts I am inclined 
to believe that the workmen are interest- 
ed in the case of Shri Summera, I 
consider that it is an industrial dispute 
and the objection of the employers is set 
aside.” 


There is thus no merit in this appeal 
which is accordingly dismissed with costs 
to respondent No. 3. 
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Civil Appeal No. 224 (N) of 1970, DJ- 
18-3-1980. : ; 
S. Chinnaswami Nadar, Appellant v. 
The Home Insurance Co., Madras, Re- 
spondent. 


_ Insurance Act (4 of 1938), Pre. — 
Marine Insurance —— Goods insured by 
marine insurance policy consigned from 
Negapattinam (Tamil Nadu) to Penang 
(Malaysia) — Goods damaged by sea 
water by vis major, at the time of load- 
ing them from boat to steamer — Suit 
for damages against Insurance Com- 
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S, Chinnaswami Nadar v. Home Insurance Co., Madras 
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pany — Defence of fraud by plaintiff 
to profit himself by inflating weight 
and value of 
version not 
Size of cases 


proved — Dispute as to 
containing the goods as 


well as about the quality in each case.’ 


— Evidence of plaintiff proved unimpea- 
chable and suit decreed, Judgment of 
Madras High Court, Reversed. (Con- 
tract Act (1872), Sec. 73). (Para 15) 


UNTWALIA, J.:— In this appeal by 
certificate the defendant-respondent was 
the Home Insurance Company. On 
nationalization of the general insurance 
business the said Company was taken 
over by United India Insurance Com- 
pany. At the request of the parties, 
therefore, before the commencement of 
the hearing of the appeal we directed 
the United India Insurance Company to 


consignment —- Defence. 


be substituted in place of the original + 


respondent. But, hereinafter in this 
judgment. by the defendant or the re- 


spondent would be meant the Home 
Insurance Company. 
2. The plaintiff appellant consigned 


25 cases of scented betel nuts valued at 
Rs. 37,500/- from Nagapattinam to M/s. 
M. P. Company of: Penang in Malaysia 
as per the invoice Ext. A-1. The ship- 
ping agents of the appellant were M/s. 
Jayaveerapandia Nadar and Company. 


‘The goods were given to the port offi- 


cer, Nagapattinam with an application 
for export on 11-1-1960. According to 
the invoice each of the 25 cases contain- 
ed 600 packets of betel nuts each weigh- 
ing half lb. The total weight of one 
case was 336lbs including the weight 
of the case. The total weight of the 
25 cases came to 75 cwts. The Customs 
Collector, Negapattinam issued a certi- 
ficate of shipment by 'S. S. State of 
Madras’ which sailed from Nagapat- 
tinam on 15-1-1960. The plaintiff in- 


sured the goods with the defendant 
company under Marine Insurance 
Policy of that date. The risk was 


covered from warehouse to warehouse. 
The 25 cases were loaded in boat No. 11 
which left Nagarattinam port wharf at 
6.00 a.m. on 15-1-1960 to discharge the 
cargo on board ‘S. S. State of Madras’. 
At that time the wind and the see were 
normal and moderate. The boat reached 
along side the steamer at 7.00 am. and 
was kept for her turn to discharge, In 
the meantime strong winds suddenly 


set in and the see became rough, as a, 


result of which -high swells ‘splashed 


qi 
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into the boat and the cargo became wet 
by sea water. The turn of the boat to 
load the cargo on the ship came at 
about 2.00 pm. and. the 25 cases were 
delivered on board in a wet condition. 


- The bill of lading issued by the Eastern 


Shipping Corporation Ltd. on 15-1-1960 


also contained a note— “all the goods. 


wet by sea water’. It was also noted 
that the ship was not responsible for 
the condition of the contents. It reached 
Penang on 20-1-1960 and the consignee 
M. P. Company found the goods wet 
and damaged. They gave intimation to 
this effect to the defendant’s agent at 
Penang and also applied for survey as 
per the provisions of the Policy. The 
survey of the goods was conducted by 


„one Mr. R. F. Paul on 30-1-1960 and a 


4 


‘prejudice was 


report was issued on 23-2-1960. Damage 
was assessed at hundred per cent of 
the value of the stained goods and as 
per the order of the Chief Public 
Health Officer, Penang the entire goods 
were destroyed. 


3. M. P. Company submitted a claim 
bill to the American Foreign Insurance 
Association, Singapore to whom the 
claim was to be made under the terms 
of the Policy. They declined to enter- 
tain the claim. M. P. Company then sent 
all the papers to the plaintiff in India 
to take suitable legal action. The plain- 
tiff gave a legal notice to the defen- 
dant company and in reply the latter 
disputed ‘the claim of the former on 
various grounds. Hence the suit was 
instituted for recovery of Rs. 39,344.25 
made up of Rs. 37,500/- the price of 
the goods and 1,687.50/- being the 
interest thereon plus Rs. 156.75 being 
the fee of the Chemist and the sur- 
vevyor. 


4. The defendant respondent in its 
written statement took a plea of iur- 
isdiction of the Nagapattinam Court to 
try the suit. The learned Subordinate 
Judge who tried it overruled this ob- 
jection. The point was not reagitated 
in the High Court and, therefore, we 
did not permit learned counsel for the 
respondent to raise the question of 
jurisdiction in this Court. Moreover no 
shown to have been 
caused to the respondent on account of 
the alleged lack of jurisdiction 
Naganattinam Court. 

4-A. The main plea taken up by 
the respondent was that fraud. was 
practised by the plaintif with a view 


m 
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to profit himself and he had deliberate- 
ly inflated the. weight and value of the 
consignment by giving a higher rate. The 
Bill of Lading for the shipment of the 
goods in question puts down the 
measurement as one ton14feet7 inches 
on the footing of which the plaintiff 
paid the freight. As against the ` claim 
of the plaintiff that the size of the case 
was 31” x19” x36" the shipping agents 
recorded the dimension of each case to ` 
be 25” x 15” x 12”. On that basis the 
volume of 25 cases was recorded in the 
bill of lading. A case of ‘such dimen- 
sion could not contain betel nuts weigh- 
ing 300 Ibs as was claimed by the plain- 
tiff, The maximum quantity of betel 
nuts contained in a case of that dimen- 
sion could not be more than 89 Ibs, 
The prevailing market price of betel 
nuts on the relevant date was only 
Rs. 3.57 per lb. and not Rs. 5/- per lb. 
as stated by the plaintiff. Thus the claim 


was hotly contested by the respondent 
company. 
5. The learned Subordinate Judge 


framed several issues for trial and ac- 
cepting the case of the plaintiff as re- 
gards the size of the case, the weight 
and rate of the betel nuts to be cor- 
rect, decreed the suit in full witha 
subsequent interest at 6 per cent per 
annum and costs, . 

6. The defendant took the matter in 
appeal before the Madras High Court. 
The High Court has reversed the deci- 
sion of the trial Court and after record- 
ing many adverse findings against the 
plaintiff has allowed the appeal and 
dismissed the plaintiff’s suit with costs 
in the trial Court as well as jin the 
High Court. On grant of a certificate 
under Article 133 (1) (a) as it stood 
prior to the 30th Constitution amend- 
ment the matter . has been brought to 
this Court in this appeal. 


7. In our judgment the High Court 
too 
many questions which were not very 
germane and relevant for the decision 
of the case. On the main question as to 
the size of each of the 25 cases in which 
betel nuts were despatched the High. 
Court recorded a finding against the 
plaintiff. And it appears to us that the 
High Court thereupon drifted to all 
other questions also to vehemently. criti- 
cize the plaintiff's conduct and record 
findings against him. In our opinion it 
was not quite necessary to find out in 
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this .case how and. wherefrom - the 
plaintiff arranged money to™purchase 
betel nuts for. despatch to Penang As 
a matter of fact a consignment of. betél 
_ nuts was purchased by ‘the plaintiff and 
‘it was despatched bythe ship ‘State of 
Madras’. On the question of rates also 
the ‘finding of the High- Court’ is- not 
quite correct. It was not right m- rely- 
ing upon: the evidence of the man`of 
Rashiklal . and Company for : holding 
that the rate of betel’ nuts in. question 
could not. be. Rs. 5/--perlb. We have 
carefully. examined. the relevant pieces 
of evidence which were: placed before us 
by the learned counsel: for the parties 
and have come to the conclusion that 
the plaintiff -had not exaggerated -the 
rate of the consignment when it claim- 
ed that it was -worth-Rs, 5/- per Ib. The 
goods were of a superior quality. The 
plaintiff did- not . know and had abso- 
Jutely no inkling of it that the goods 
would ‘be damaged: during the ‘course 
of transit. No suggestion was ever giv- 
en even faintly that the goods were 
damaged asa result of any con- 
spiracy by. the plaintiff and not by act 
of God. If-that be’ so then it is. difficult 
to appreciate the reasoning of the High 
Court as to why the plaintiff from the 
very beginning would have made an 


endeavour to increase the weight and 
rate of the consignment. The goods 
were duty’ free goods.” In ordinary 


course they were despatched to Penang. 
The plaintiff paid insurance charges on 
the value ‘of Rs. 37,500/- and if the 
goods would not have been wet after 
they left the Nagapattinam wharf in 
boat No. 11 no occasion would have 
arisen to` make any claim against the 
insurance: company. Why then _ the 
plaintiff would have thought of a plan 
to make an exaggerated . claim? Gene- 
rally in a case of this kind one finds 
that a conspiracy is hatched up ‘to 
make exaggerated. claims on the basis. 
of a planned. design of causing damage 
to the goods. The High Court. has 
completely. missed this very important 
aspect of the matter in this. case 
and this has resulted in a very wrong 
- approach to > the pines y claim all 
Fheongk, 

8. The main aieri in this case. 
however, is as to what was the size of 
. each of the 25 cases in which the goods 
were despatched ‘and what was the 
weight of the bétel nuts contained there- 
in. ‘In that regard there is a direct con- 
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flict between the plaintiffs evidence main~ 
‘ly based upon the evidence of P.Ws. 1 
and 5, Ext. A-6, the application ` for 
permission to. export,- Exts. A-2 to A-4 
the shipping bills in triplicate and Ext. 
A-1 the invoice.:and the. defendant's 


` evidence mainly consisting of oral testi- 
‘mony of D. Ws. 1 and 2 and Exts. B-3. 


B-4 and B-1.-The evidence -adduced on 
behalf. of the- plaintiff: shows - that each 
case is 31” x19” x36” containing 800 
packets of .betel nuts of half alb. each 
while defendant’s evidence shows that 
the measurement of each case was 
25” x 15" x 12": and ‘if that be so such a 
small case indisputably could not con- 
tain 300 lbs. of betel nuts. It. could 
contain’ ‘only - about 90 Ibs. The. Trial 
Court accepted the plaintiff evidence to 
be correct ‘and rejected.:that of.the de- 
fendant. The High Court did just the 
reverse. “` 
the matter we have come to the con- 
clusion that the trial Court was right 
in this regard and the view of the High 
Court is erroneous — and cannot be up- 
held. . ; 

9. Ext. A-L. is the invoice . “sinned by 
the plaintiff which gives. the description 
of the goods and the. value. In the 
dated -11-1-1960 
in: column (2) ‘is mentioned 25 cases and 
in column. (4) as against "Description 
and contents of each package” is men- 
tioned “Scented Betel-nuts. (at 336 Ib 
each)”. The total . weight mentioned is 
75 cwts. The evidence of the plaintiff .is 
that he gave Ext. A-1 along with the 
to his clearing agents Jaya-. 
veerapandia Nadar:and Company whose 
agent is.P. W. 5. Dharmarajan. His evi- 
dence is of great importance and: we 
will, therefore, refer to portions of it. 
He says that on receipt of the applica- 
tion for “export, he prepared the ship- 
ping bills Exts. A-2 to A-4 and signed 
them. He filled up the various columns 
in the shipping ‘pills and gave the de- 
scription of the goods, their weight and 
value as per the invoice. In the ship- 
ping’ bill Ext. A-2 and ‘similarly ‘in the 
other bills also the gross weight of 25 
cases’ is mentioned as 75 cwts. and the 
net weight mentioned -is°66 cwts. and 
odd. The c.i.f. value ' mentioned is 
37,500/-. Dharmarajan ‘in his testimony 
says that he opened three ‘cases and 
checked them as to whether there was 
‘any’ false bottom in any of them. He 
opened a packet of betel nuts to find 
out whether it was scented betel nuts, 


On a careful ‘consideration of ` 


Rs. ` 


kaa 


a 


= 
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He weighed.4 or.5 packets. and. each 
weighed uniformly. half. a. pound’ He 
calculated the net — weight- and adding 
the weight of the cases arrived. at the 


figure of the gross weight. The’ cases 
-were.made of. deal wood of big’ - size 
like cigarette" deal. wood cases.” -Each 


case contained 600 packets:.He paid Ru- 
pees 40/- based on the weight as Port 
dues..The Customs. Collector ordered 
examination of the goods as -per his 
order on Ex. A-3. P. W. 1-B. Vincent, 
Inspector of. Customs: then posted at 


Nagapattinam’ checked the goods in pre-. 


sence of Dharmarajan. He opened 3 cases 
and checked for false bottom, counted 
the packets in each, weighed 2 or 3 -pac- 
kets and each weighed halfa pound. Then 


the goods were brought to the wharf.. 


Thereafter: they came under the cust- 
ody of the weighing department of the 
shipping company -and could not be re- 
moved ‘by others, P. W. 1 made the 
endorsements on the shipping bills. 
P. W. 5-then produced them to -the 
Customs Collector who after verifying 
the report of P. W. 1 made the order 
“Pass”,. The. order of- the - Customs 
Collector seuevled the goods to ban x- 
ported. z a 


10. ‘Declaration by the owner of the 


` goods has to be made under Section 29 


of the Sea Customs, Act, 1878. Clearance 
for shipment was done under Sec. 137 
and if there is any false declaration 


. then penalty is provided in Section 167. 


y 


Under Section 12 of the Foreign ` Ex- 
change: Regulation Act, 1947 declaration 
of value had .to be made for payment 
of the exported goods. Sections 22 and 
23 provided for punishment for false 
Statements. According: to the Rules all 
particulars , and declarations had to be 
given. to the Collector. In such a situa- 
tion it does not.stand to reason that 
the plaintiff as well as Dharmarajan, 
the man of. Jayaveerapandia Nadar and 
Company, for no rhyme and reason 
would take the risk of giving false de- 
claration. Nobody at that point of 
fame knew that the sea would. be rough 
‘at about noon on the 15th of January, 
1960 and the consignment would get wet 
by sea water in the boat. 


i. P. W. -5 Dharmarajan also says 


in his evidencé ‘that he would have been : 


punished if ‘goods: other than those 
mentioned in the invoice were sought 
to be exported and his licence as clear- 
ing . agent would have been cancelled. 
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How and why ‘could Jayaveerapandia 
Nadar and’ Company Would take such a 
risk to: give such a false “ ‘declaration? > 


12. Evidence of P. W. 5 further is 
that on 14-1-1960 - he asked P. W. 4 the 


- tindal:to load the goods in his-boat. He 


gave the triplicate shipping bill and a 
boat note in form like Ext. A-24 ` after 
filling. the details. P. W. 4 took the boat 
to the ship on 15-1-1960. He or the 
plaintiff did not accompany him. P. W. 4 
informed him on 15-1-1960 that the 
cases got wet by sudden ‘sea swelling 
and gave him the mate’s receipt. The 
freight as per -the bül of lading was 
paid, Exhibit B-1,. dated 15-1-1960 is 
the bill of lading. Since freight was 
charged on the basis of the technical 
measurement mentioned in- the bill of 
lading P. W. 5 could not understand it 
and verify it. In our opinion the ‘evi- 
dence of P.-W. 5 is trustworthy and .. 
ought not to be discarded as it, had 

been done by the High Court. 


13. ‘Now we come to the evidence’ of 
Vincent.: P. W. 1. -After stating >. the 
practice of checking the -consignment 
under the orders of the Customs Col- 
lector and then submission of report to 


-him “the witness stated that Ext. © A-L 


is the invoice’ in this case; Exts A-2 to 
A-4 are the shipping bills in triplicate. 
All these four.documents bear the .Cus- 
toms House rubber stamp: of 11-1-1960 
with the initials of the Customs: ‘Col- 
lector. ‘Ext: A-3 contains the order by 
the Customs Collector to him. It is in 
rubber stamp -and dated 12-1-1960. The 
Inspector was asked to verify the seals. 
open, examine, ‘inspect and check the 
weight and report.: He called for the 
goods covered by A-2° to A-4 from the 
Customs House agent viz. Jayaveera- 
pandia Nadar and his authorised agent 
in the Customs. House was one. 
Dharmarajan (P. W. 5): Dharmaraian 


. presented the goods to him. He then 


inspected the lot of 25 cases. The cases 
were of uniform size. Vincent selected 
3 cases: at’ random and caused them to 
be opened. He emptied the contents to 
verify : whether ‘there ‘were any conceal- 
ment of contraband goods init. He 
then asked the agent to’ fill the~ casés 
back’ and counted the individual pac- 
kets in each of thë cases. Each of the 
cases -contained 600 packets.’ He then 
took representative ' packets` and weighed 
themi. Every packet weighed half “a Ib 
uniformly. He ripped openi some pac- 
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kets to see the contents, They were 
scented betel nuts. He submitied his 
report on the reverse of Exts. A-2 and 
A-3. Ext. A-3 bears his original report 
and Ext. A-2 bears the carbon copy of 
it. This was dated 14-1-1960. Vincent 
says further in his deposition that the 
cases were made of deal wood. Thev 
were big ones and had to be handled 
by coolies for examination. It was not 
necessary for him to measure the 
dimensions of the cases. Therefore, he 
did not do it. It is difficult to aprre- 
ciate the approach and reasoning of the 
High Court as to how on 14-1-1960 the 
Inspector of Customs would be a party 
to the alleged conspiracy of the plain- 
tiff to cheat the Insurance Company. No- 
body knew that the act of God which 
was to happen on 15-1-1960 when the 
eases were lying in boat No. 11 for be- 
ing Joaded in the ship ‘State of Madras’. 


14. As against this unimpeachable 
evidence of the plaintiff both dozu- 
mentary and oral the only evidence 


produced on behalf of the defendant 
which created the difficulty in the way 
of the plaintiffs claim is the . wrong. 
mentioning of the sizes in Exts, B-3 
and B-4 on the basis of which the tctal 


measurement weight mentioned in 
the bill of lading was wrong. D. W. 
1 Pariyanayagam was a Wharf 


Clerk of the shipping company and his 
duty was to take measurements of 
bales and cases to be loaded in the 
Ship “State of Madras”. At page 221 
of Exhibit B-3 there is an entry dated 
14-1-1960 in respect of S. C. Penang 
marked goods Exhibit B-4. According 
to him he measured 4 or 5 cases. The 
cases were of uniform size. He noted 
the measurements of one case only in 
Ext. B-4 as 25” x15” x12”. After noting 
the measurements: in the measurement 
‘book. Ext. B-3 he handed it over to the 
office. But it is to be noted that some 
entries were in pencil made by D. W. 1 
and there were overwritings in ink 
made by D. W. 2 Aravamudu. the chief 
clerk incharge of freight department 
in K. P. V. S. & Co., Nagapattinam. 
The entries are said to have been made 
at the fag end of the day when it was 
getting dark. According. to the evidence 
of the man of Rashiklal and Company 
betal nuts for internal despatch in the 
country are generally contained in 
cases of the size of 25” x15” x12”. It 
appears to us that D. W. 1 was care- 
less in- performing his duty. On, learn- 
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ing that the cases were of betel nuts, 
just by estimate, on the basis of his 
knowledge of the general size of 
betal nuts cases he noted the size of 
the cases to be 25” x15” x12”, It would 
appear from the evidence of D. W. 
Aravamudu, the chief clerk incharge of 
the freight department of the shipping 
company at Nagapattinam that D.W. 1 
was clerk incharge for taking the 
measurements. D. W. 2 had nothing to 
do with it. He merely entered the 
measurements on the basis of what was 
claimed to have been done by D.W.1 
The measurement book, Ext. A-3 con- 
tained the pencil entries made by 
D. W. 1. The ink entry in Ext. B-4 
was made by D. W. 2. If the goods were 
not wet and would have been delivered 
to the consignee in a good condition, in 
all probability, more freight would have 


been charged as there was a charge of- 


under-freight at Nagapattinam. But 
D. W. 2 admits in cross-examination 
that in a case where the goods are lost 
or destroyed or become damaged no 
question of collection. of extra charge 
arises, Ext. B-4 is at page No. 221 in 
Ext. B-3. This contains the entry in 
question showing SC 25-C/e Scented 
nuts. The measuremert of each case 
noted is 25”x15”x12”. On the basis of 
this measurement in the bill of lading 
Ext. B-1 the measurement and weight 
mentioned is 1 ton 14 feet and 7 inches. 
This is a very technical way of putting 
the measurement and weight by the ship- 
ping company which could be intelli- 
gible to P. W. 5 or any other men. Nor 
did P. W. 5 care to verify as to whe- 
ther in tke bill of lading the measure- 
ment and weight mentioned was correct. 
He was merely asked to pay the total 
freight of Rs. 142.08 which he paid. As 
against the weighty and overwhelm- 
ing evidence both oral and documen- 
tary on behalf of the plaintiff we are 
not prepared “to give credence and 
weight to the evidence of D. W. 1 and 
the entry Ext. B-4 made by him in 
the measurement book, Ext. B-3. In 
our opinion he did not actually’ measure. 
the cases and just to show the discharge 
of his duties at the fag end of the day 
he made the entry by guess. 


A.I. R. 


the - 


nd 


15. Ext. A-34 is the Lloyd’s Survey}. 


report dated 23-2-1960. Of course the 
Surveyor was merely concerned with 
the condition and the value of the 


cases as per the invoice. Nothing is 


P 
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found mentioned in his report either 
way to show the actual number of 
packages of betel nuts contained in 
each case. But in column 12 (a) of the 
Survey report the market value of the 


w|damaged case mentioned is 1.85 (Singa- 


pore dollars) “per 1/2 lb. packets.” In 
absence. of. the mentioning 
number of packets contained in one 
case the Survey report by itself neither 
supports the plaintiff nor goes against 
him. But relying upon the other pieces 
of evidence which we have discussed 
above we hold that the conclusions 
arrived at by -the trial Court were cor- 
rect and we do not agree with the 
sweeping and wide observations made 
and the findings recorded by the High 
Court against the plaintiff. i 


16. In the result we allow the ap- 


~ „peal with costs, set aside the judgment 


"and decree of the High Court and re- 
store that of :the trial .Court. We 
make no order as to costs in the High 
Court. 

Appeal allowed. 





AIR 1981 SUPREME COURT 1533 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
- Civil Appeal No. 1819 of 1969, 
10-10-1979, - ‘ 
C. M. Vereekutty,- Appellant v. C. M. 
Mathukutty, Respondent. 


Civil P. C. (5 of 1908), Order 6, Rule 
17 — Amendment of pleadings — Ap- 
peal by plaintiff against preliminary de- 
yceree in suit for partition with prayer 
for amendment of plaint - on ground 
that some properties had not been cor- 
rectly and fully described in original 
plaint schedule and due to ignorance 
some properties had been omitted — 
Held, on facts, High Court was right in 
allowing amendment and remanding 
suit to trial Court for fresh disposal. 
(Para 3) 
J. :— Two 


D/- 


CHINNAPPA REDDY, 
brothers, untouched by any trace of 
fraternal affection, have been waging 
war in the Courts without grace and 
with sheer cantankerousness for over 
thirty years. Mathu, their father, died 
in February, 1944 having executed a 


> will on 11th January, 1935. By the will 


Mathu made dispositions of. various pro- 
perties and directed the two brothers 


LV/AW/F278/79/JHS ` 
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of total. 


“ application under 


S.C. 1533 


to take the residuary estate in equal 
shares. In 1946 Mathukutty, respondent 
herein instituted the suit out of which 
the present appeal arises for partition 
of the residuary estate. The defen- 
dant-appellant entered appearance in 
the suit. and, without filing a written 
statement, filed an application under 
Section 34 of the Arbitration Act seek- 
ing stay of the proceedings in the suit. 
Along with his application under Sec- 
tion 34 of the Arbitration Act the ap- 
pellant filed Exhibit A-I dated 19th 
December, 1945: claimed to be an arbi- 
tration agreement and Exhibit A-40 
dated 23rd January, 1946, a compromise 
said to have been filed before the arbi- 
trators during the pendency of the 
arbitration proceedings. The plaintiff- 
respondent denied the genuineness of 
Exhibits A-1 and A-10. The trial Court 
allowed the defendant’s application 
under Section 34 of the Arbitration Act. 
The plaintiff preferred an appeal to the 
High Court of Madras. The High Court 
remanded the application for fresh dis- 
posal directing the trial Court to de- 
eide upon the question of the genuine- 
ness of Exhts. A-1 and A-10. After re- 
mand the trial Court found that Exts. 
A-1 and A-10 were true and valid and, 
therefore, stayed the proceedings in the 
suit, The plaintiff once again preferred 
an appeal to the High Court. Before 
the High Court it was agreed that the 
Section 34 of the 
Arbitration Act should not be pursued 
by the defendant, that the plaintiff 
should give up his contest regarding the 
genuineness of Exhibit A-10 and that 
the plaintiff was at liberty to raise the 
question of the validity of Exhibit A-10 
which was to be made an issue in the 
suit itself. The order of stay granted 
by the trial Court was, therefore, set 
aside and the suit was directed to be 
disposed of with the maximum expedi- 
tion ‘at any rate up to the point of 
the preliminary decree’. It was reiterat- 
ed in the order of the High Court that 
the question of genuineness of Exhibit 
A-10 was not to be made an issue in 
the suit. The suit was to be tried on 
that footing. Thereafter the suit was 
taken up by the learned Subordinate 
Judge. The defendant declined to file 
a written statement and contended that 
there was. nothing further to be done 
in the suit except to pass a preliminary 
decree for partition in terms of Exhibit 
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‘A-10. The plaintiff. however, filed: en 
application for amendment. of the plaint 
by substituting a new ‘schedule. of pro- 
perties. In this new- schedule : fuller 
and correct particulars `. were given of 
the properties previously mentioned: in 
the original: plaint. A- few new, items 
were. also included. The application for 
amendment of the : _ wa 
* bý the defendant.. The learned) Sub- 
ordinate Judge allowed the : amendment 
but the High Court of Kerala allowed a 
‘Civil Revision Petition filed by the de- 
fendant and dismissed the applicaticn 
for amending ‘the plaint. «Varadaraja 
--Lyengar; J. who disposed’ of: the Civil 
_ Revision 
the application for. amendment ought 
not have been allowed -as according to 
the. learned - Judge the direction . given 


.by the High Court previously barred 


the trial Court from deciding any ques- 
tion other than that relating to. the 
validity of Exhibit .A-10, In that view 
the learned Judge -directed. the trial 
“Court to decide the. question of validity 
of, Exhibit A-10 and pass a preliminary 
decree... Thereafter the- learned Sub- 
ordinate Judge pronounced ~ upon the 
validity .of Exhibit- A-10 and, holding it 
.to be valid, passed a- preliminary ‘de- 
cree,’ The: plaintiff preferred an appeal 
‘to the High Court of Kerala against the 
preliminary decree. passed. by the: High 


Court and in the appeal he once again’ 


pleaded that the application for amend- 
ting the plaint should have -been allow- 
‘ed. The, High Court found merit in the 
contention of the plaintiff, directed the 
-plaint to be, amended and remanded the 
- suit to the trial : Court. for fresh dis- 
posal, The High Court was of the view 
that its earlier order did not preclude 
the plaintiff from. seeking’ an amend- 
ment of the plaint nor .did it prescribe 
any special procedure for. the disposal 
of the suit. According:.;to -the.. High 


Court all that the High Court. had done - 


on. the earlier occasion, was «to 
“preclude the parties from. -agitating the 
„question of genuineness of Exhibit A-10. 
It was said that the, earlier order. of 
the High. Court; did -not and could not 
enable the. trial Court -to pass a pra- 
liminary decree -without'a written stata- 
ment and. a ‘trial of .the | suit.- 

2. In this ‘appeal by.. ‘the defendant 
“Shri Vepa P. Sarathy learned counsel 
contended ` ‘that ‘the High” Court was 
‘wholly’ - unjustified in intërfering’ with 
‘the judgment and decree of the learned 


C. M. Vereekutty v. C.-M. Mathukutty 


plaint was opposed 


“never marked as 


; s :document was in the` 
-Petition took the view that | 


‘had not filed any. written 


-seribed in the original - 


A.I. R. 


Subordinate Judge as it could not be ~ 


‘said: that. the learned ‘Subordinate Judge 


had committed any: error; On the. other 
hand Shri. Govindan - Nair, ‘learned - 
counsel. for. the plaintiff argued that no 
decree could... have, been- passed on the. 
basis of Exhibit . A~10 when the defen- 
‘dant had not: - filed: any. written state- 
ment claiming: that.a..decree should be 
passed in terms of Exhibit A-10 and 


“when there had béen no:trial of the 


Court.': He drew-our: ` attention ‘to. the 
circumstance that ‘Exhibit A-10 . -was 
.an exhibit in. the 
The Exhibit mark given to the 
‘application for 
stay: of the proceedings inthe suit. 

3: . Having heard:: both. ithe Aieatried 


suit. 


"counsel we donot: think that’ We: will 


be justified.in interfering with the - 
order: of the High Court.. As -pointed 
out by. the High: Court- the.: defendant’ 
statement 
claiming that a decree should be passed 
in terms. of Exhibit A-10, no issues had 
been framed and: there was no trial as 
such of the suit. It is-also clear from 
a perusal of the - first ‘order ‘passed by 
thè ‘High Court’ of- Madras that it did 
not bar atrial of, the suit; all that it - 
did was to: bar the question of the 
genuineness of Exhibit A-10 from being 
freshly agitated. The appropriate proce- 
dure for the defendant was to, file a 
written: statement claiming that a de- 
cree should’ be passed in ‘terms of 
Exhibit .. A-10, ifi he’ so desired and 
thereafter for. the trial Court to follow 
the procedure. prescribed by law. Exhi- 
bit A-10 itself ‘does : not specify ithe y 
items. of properties and: it was, hese” 
fore, clearly open to the parties to 
specify how, the various items of- pro- 


-perties had to. be ‘allotted. to them. The 


plaintiff cliamed that some properties 
had not .been fully..and. correctly de- 
-plaint shedule 
and that: due: to ignorance some proper-|- 
ties- had been omitted. The High Court 


-allowed ` the application ` for amendment 
-oË the: plaint and we-do not see any 


justification for interfering with the 
decision of the: High. Court allowing the 
amendment of the plaint. Shri Sarathy 
-urged , that even. after the passing of 


‘the „preliminary decree it would be open! 


to the: ` parties: to give, correct.. parti-» 
culars of the ‘properties and therefore, 
there, was. no need, to set aside the pre- 
liminary decree- now. Instead of tha 
parties continuing to- wilfully- agitate . 


= 


p 


p 


Y. 


\ 


x ditionally agreeing to pay. the. . 


+ 
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the question of the identity of every 
item of property in the final decree 
proceedings, we think chat it is desir- 
able that the plaintiff should be per- 
mitted to- amend the, plaint now, itseli 
-s0 that the defendant may raise - what- 
ever objections he may seek to, raise in 
the written statement-to be filed. by;. him. 
That is precisely what he High . Court 
“has ordered to be done in the :Juds- 
ment under ` appeal. The appeal is,- 


therefore, dismissed but in the circum: | 


stances | - there will be no Grace as to 


‘cost, 





AIR 1981 SUPREME COURT 1535. 
(From: Allababad) f 
D. A. DESAI, A. D. EOSHAL AND ` 
R B. MISRA; JJ. 
Civil Appeal, ‘No: 432 cf 1970, Dj--31-3- 
1981. 


„Lala Data Rami Gave Appellant v 
Hari Krishan and others Respondents. ` 


(A) U. P. Urban Buildings- (Regulation. 


of Letting, Rent and Eviction). Act (13 of 
. 1972), S. 29-A (inserted sy U. P. Act 28 
of 1976) — Protection under — . When 
available to tenant of open site.. : with 
right to put up construction, . ` 


Once a tenant of oper site having a 
right to put up construction on such site, 
against whom’ eviction proceedings - are 

_launched, makes an application within 
the period prescribed by the proviso to 
sub-section (6) (a) of the section, uncon- 

enhanced 
rent to the landlord, the court has 
determine the enhanced rent, and on such 
determination the tenant has: to pay it 
throughout the suit with costs, If he ful- 
fils these pre-conditions he is entitled to 
the benefit of the ree extended by 
5. 29-A. (Para 5) 


' (B) U. P. Urban Buildings ‘(Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 29-A (inserted by, U. P. Act 28 
of 1976) — Suit for eviction of tenant of 
open site having right te put up con- 
struction — Appeal agaiast,’ pending — 
Introduction of S. 29-A — Tenant: mak- 
ing application under S. 29-A (6) (a) Pro- 
viso before Appellate Court — ‘Tenant, 


¿è held entitled to protection of S. sais 


- First Appeal No. 172 of 1964 (All), > 


versed, (Paras 4, Pa 
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Lala Data Ram v. Hari Krishan . . 


; ‘Appeal “dismissed, 


to 


S.C. 1535 


DESAI, J.:— Respondents-landlords, fil~ 
ed Suit No. 56/63 against the appellant- 
tenant for recovering. possession of the 
building; more particularly described at 
the foot of. the plaint. This suit was con- 
tested' by -the appellant on diverse 
grounds.. The trial Court held that. ..the 
suit would be governed by the U. P. 
(Femporary) Control of Rent & Eviction 
Act, 1947:.(11947 Act’ for short), and the 
appellant-defendant was not liable to be 
evicted..._In accordance: with this finding 
the suit ‘filed by the respondents, was dis- 
missed with costs. 


2. Respondents preferred First Appi 


` No. 172/64 to the High Court of Judica- 


ture at Allahabad.: A Division Bench of 
the High Court held that the lease was a 
lease of the land that is open site only 
and that once the original lease, determin- 
ed by -efflux' of time the appellant-tenant 
had to .vacate and handover possession 
of the land to the lessor or his successors 
along with the new construction without 
any right to claim ‘compensation . there- 
for:'In reaching this conclusion the High 
Court was of the opinion that the. 1947 
Act extended protection to a tenant of an 
“accommodation” from ejectment and the 
definition of. the expression ‘accommoda- 
tion’ does not inculde: an open site only. 
The High Court also fixed Rs. 300 p. m. 
as damages for use and occupation from 
March 11, 1963, till possession was restor- 
ed to the plaintiffs-respondents. In ac- 
cordance with this finding the High Court. 
allowed the appeal, set- aside the judg- 
ment and decree of the trial Court, and 
decreed the suit for eviction directing the 
appellant to pay mesne profits as herein 
indicated, Appellant filed this appeal by 
certificate granted by the High , Court 
under Article 133 (1). (a) 7 ‘the Constitu- 
tion as it stood in 1969, 


3. At the hearing of this eon Dr. 
Chitaley- urged that during the pendency. 
of this appeal, appellant filed. Civil Mis- 
cellaneous Petition No.. 7986/76. request- 
ing this Court to take. notice of the intro- 
duction of S. 29A by U. P. Act 28/76 - in. 
the U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act, 1972 
(‘1972 Act’ for short), which had repealed 
and replaced the 1947 Act. Section 29A 
extended protection against eviction to 
tenants. of open sites or lessees of open 
land. As pointed out earlier, 1947 Act did 
not apply to the open. land and this con- 
clusion was reached by the Courts in view 
of the definition of the expression ‘accom- 
modation’ . in. 1947 Act. Thus, the lessees 
of open land even in areas where the 
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relveant Rent Act of U. P. was in force, 
were denied any protection, The legisla- 
ture took note of this omission and by 
U. P. Act 28/76, introduced S. 29A in 1972 
Act so as.to extend the protection against 
eviction to tenants of open sites on which 
tenants have put up construction, The 
word ‘building’ in S. 3 of the 1972 Act 
was substituted by the word ‘land’. Sub- 
sec. (2) of S. 29A provides that S. 29A 
would apply only to land let out, either 
before or after the commencement of the 
section, where the tenant, with the land- 
lord’s consent has erected any permanent 
structure and incurred. expenses in ex- 
€cution thereof. In order to avail of the 
protection, sub-sec. (6) (a) provides that 
in any suit or appeal or other proceeding 


pending immediately before the com- 


mencement of the section no decree for 
eviction of a tenant from any land to 
which the section applies shall be passed 
or executed except on one or more of the 
grounds mentioned in sub-sec. (2) of Sec- 
tion 20. There is a proviso to this sub- 
section, The proviso being material, may 
be reproduced. 


“Provided the tenant within a period 
of three months from the commencement 
of this section by an application to the 
Court unconditionally offers to pay to the 
landlord the enhanced rent of the land 
for the entire period in suit and onwards 
at the rate of 10%. per annum of the 
prevailing market value of the land to- 
gether with costs of the suit (including 
the costs, if any, in appeal or of any ex- 
ecution or other proceedings.)” 
Sub-sec. (6) (b) provides that enhanced 
rent shall be determined by the Court 
seized of the case at any stage of the 
proceeding. Sub-sec. (6) (c) provides that 
on payment of enhanced rent with cosis, 
the suit for eviction has to be dismissed. 
Sub-sec. (6) (d) provides that in the event 
of default on the part of the tenant to 
pay the enhanced rent and costs, the 
Court should proceed further in the case 
as if S. 29A were not in force, Sub-sec, (7) 
gives an overriding effect to the provi- 
sions of S. 29A by providing that the 
provisions of the section shall have effect 
notwithstanding anything contrary con- 
tained in any contract or instrument or 
in any: law for the time being in force. 
There is an explanation which is not 
‘material. 

- 4, Reverting to the facts of this case 
the High: Court in terms held that the 
lease was the lease of open site confer- 
ring a right-on the tenant to-put up con- 


struction at his-own costs, This becomes . 


Lala Data Ram v. Hari Krishan 


respondents on the implication 


A.I. R. 


clear from the following pertinent obser- 
vation: a 


- "From all that has been said above if 
will follow that in the instant case the 
real nature of the transaction and the in- 
tention of the parties was that in reality ~ 
a lease of the site’ for the purposes - of 
making constructions at his own expense 
was taken by and given to Lala Data Ram 
(appellant) and that he throughout the 
stipulated period remained a lessee of 
the site and the owner of the new con- 
struction made by him thereon”, 
Indisputably, on this finding S. 29A 
would be attracted because sub-sec, (2) 
in terms extends protection to tenant of 
open site on which tenant has put up 
construction at his cost with the land- 
lord’s consent, i ` 


5. In order to avail of the benefit of 
S. 29A, Civil Miscellaneous Petition No. 
7986/76. was given within the prescribed ~ 
period ‘by the apvellant.;Once such an 
application is given, the obligation is on 
this Court first to determine the enhanc- 
ed rent according to the formula statu- 
torily prescribed being 10% per annum 
of the prevailing market value of the 
leased land. Such rent when determined 
shall be payable by the tenant for. the 
entire period in the suit. Once the tenant 
has made an application, this Court has 
to determine the enhanced rent, and on 
such determination the tenant should pay 
the same along with the costs, If he ful- 
fils these pre-conditions, he is entitled to 
the benefit of the protection extended by 
S. 29A which would imply that the suit 
for eviction will have to be dismissed. 


6. We have heard Dr. Chitaley for the , 
appellant and Shri G. L. Sanghi for the 
of. the 
application of S. 29A. Dr. ‘Chitaley for 
the appellant-tenant unconditionally con- 
ceded to pay the rent to be determined 
by us as per the formula prescribed in 
S. 29A. It appears that as a condition of 
stay, the tenant kas been paying Rs. 300 
p.m. by way.of damages for the use and 
occupation of the ‘building. In order to 
avail of the full benefit extended by the 
Act, the enhanced rent to be determined 
by us-will have to be paid by the appel- 
lant-tenant from the date of institution 
of the suit and for the entire period dur- 
ing which the suit, including the appeal, 
is pending which means till the disposal _ 
of the appeal by us. > 

7. Shri. Sanghi, however, said that the 
respondent-landlord is in straightened 
financial circumstances and that ‘he needs 


ka 


~ sand shaded with oblique lines 
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to be rehabilitated in .business and even 
if the appellant who has a flourishing 
business’ can avail of the protection’ cf 
the 1972 Act in view of the provision in- 
troduced by S. 29A, the Court may sym- 

“pathetically consider the position pi re- 
spondent-landlord. 


.8. Having given our anxious thought 
to the rival contentions and in view of 
the fact that the appellant-tenant is en- 


titled to the protection of the 1972. Act, 


as amended by.the 1976 Act, we are of 
the opinion that with a view to doing 
justice between the parties keeping in 
view the overall position of law and the 
equities of the case, the following ozder 
would meet the ends of justice; 

(i) Appellant tenant shall surrerder 
and hand over peaceful and vacant Dos- 
session of the shop No. £1 marked CBLZ 
in the 
map to be annexed to the decree pur- 
suant to this judgment within one mcnth 
from today to respondert No. 1 provid- 
ed that the respondent No. 1-land_ord 
shall set up his own business and use 
the shop for carrying or his own busi- 
ness failing which he would be liable to 
return possession of the shop to the ap- 
pellant-tenant; 

(ii) In view of respondent No. 1- 
landlord getting possession of a shor in 
a recognised business locality, some con- 
sideration has been shown in determining 
the rent and accordingly with the consent 
of the parties Rs. 400 p. :n, is determined 
as rent as per the formula prescribed in 
S. 29A. and the same shall be payable by 
the appellant to the respondents~lend- 
-lords effective from Apri: 1, 1972. Appel- 
lant says that he has deposited, tendered 
or paid Rs. 300 p. m, as and by war of 
damages for use and occupation, Th2re- 
fore, after giving credit for the amcunt 
so paid, tendered or deposited, the balence 
at the rate of Rs. 100 p.m. be paid by 
the appellant to the respondents wichin 
two months from today, for the peziod 
subsequent to March 31, 1972; 

iii) The appellant shall continue to 
pay in future rent at th= rate of R. 400 
p. m. to the respondents; 

(iv) Respondents-landlards would not 
_ be entitled to evict the appellant-terant 
‘for a period of 10 years from the. pre- 

mises remaining. in his possession after 


t 


-@ surrendering possession of the shop men- 


tioned at (i) above on any ground except 
default in payment of. rent for a ea 
of six months; -o > 
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. (v) Respondents are at liberty to seek 
enhancement- of rent if any future 
amendment to the law enables them to 
do so. 


` 9. Parties agree that there shall be no 
order as to costs throughout. Appeal 
allowed in terms hereinabove indicated. 


Order accordingly, 





__ AIR 1981 SUPREME COURT 1537 
(From: Andhra Pradesh Administrative 

NERT Tribunal)* 

Y. V. CHANDRACHOUD, C. J. AND 
“Vv. D. TULZAPURKAR, J. 

Civil Appeal No.. 1178 of 1979, Dj/- 
11-2-1981. ; 

Dr. C. Girijambal,. Appellant v. Govt: 
of Andhra Pradesh, Respondent. 


Constitution of India, Arts. 14, 14 — 
Principle of equal pay for equal work — 
Not applicable .to professional services. 

The principle of equal pay for equal 
work cannot be invoked or applied in- 
variably to every kind of service and 
certainly it cannot be invoked in the area 
of professional services, when these are 
to be compensated. It cannot be suggest- 
ed that for doing the job of dressing a 
wound, which a doctor as well as a com- 
pounder can do, a doctor cannot be com- 
pensated more than a compounder. Sim- 
ilarly the medical officers of the Zilla 
Parishad holding the qualification of 
L.I.M. or the qualification of G.C.L.M. or 
D.A.M. though in charge of dispensaries 
run by the Zilla Parishad cannot be treat- 
ed on par with each other and the pre- 
scription of different pay scales for each 
category cannot be found fault with. 

(Para 6) 

The equality conferred on the Medical 
Officers holding G.CI.M, LIM. and 
D.A.M. ‘as qualifications was only for the 
purpose of their registration as practi- 
tioners of modern medicine under the - 
Registration Act (1956), all being put 
under class ‘A’ Registration and not in 
the matter of proficiency. The Medical 
Officers holding D.M.A. as qualification 
will not thereby. become entitled to pay 
scale of Medical Officers holding G.C.I.M. 
as qualification, ` (Para 6) 


*Représentation Peth, No. 286 of 1977, 
D/- 18-8-1977.- 
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Mr. M. K. Ramamurthi, Sr, Advocate, 
Miss R. Vaigai and J. Ramamurthi, Ad- 
vocates, for Appellant; Mr. G. N. Rao, 
Advocate, for Respondent, 

TULZAPURKAR, J.:— This appeal by 
Special leave raises the question about 
the eligibility of the appellant to a higher 
pay scale under G.O.M. No. 574 P.R. 
dated October 20, 1975 with effect from 
November 1, 1974. 

2. The facts-giving rise to the ques- 
tion may be stated: the appellant passed 
Diploma in Ayurvedic Medicine (DAM) 
from Kerala University in the year 1968, 
having studied this course for four years 
and nine months with one more year af 
House Surgeonecy. Besides Ayurvedic 
Medicine this course consisted of Modera 
Medicine also. This Diploma is also in- 
cluded in the Second Schedule to the 
Indian Medicine - Central: Council AC, 
1970. According to the appellant the 
Government of Kerala had treated the 
holders of D.A.M. on par with holders cf 
G.C.I.M. (Graduate of the College of In- 
tegrated Medicine) and L.I.M. (Licentiate 
in Indigenous Medicine) in regard to re- 
gistration of medical practitioners in 
modern medicine, and all the three were 
also entitled to Class ‘A’ Registration 
Certificate under the Andhra Ayurvedic 
and Homoeopathic Medical Practitioners 
Registration Act, 1956 (hereinafter called 
‘the Registration Act’). 

3. In response to the advertisement 
published by the Zilla Parishad, Nellore 
the appellant applied for appointment to 
the post of Medical Officer, Local Fund 
Ayurvedic Dispensary, Duggarajapatnam, 
Nellore District and after an interview on 
being selected she joined the duties of 
the post on December 26, 1963. It apg- 
pears that her salary was fixed in. the 
pay scale of Rs, 125-220, though the post 
carried a higher salary according to the 
advertisement (in fact the adver- 
tisement mentioned two pay scales fer 
the post— (i) Rs. 220-425-for candidates 
holding the qualification of G.C.LM. with 
House Surgeoncy and (ii) Rs. 180-320 for 
candidates holding the qualification of 
L.LM.). The appellant, therefore, made 
representations to the concerned auth- 
orities saying that she was entitled to a 
higher pay scale but the authorities re- 
fused to give her the higher pay scale an 
the ground that only candidates with ‘A’ 
Class Registration could be given the 
scale of Rs. 180-320 and the pay scale 
of Rs. 125-220 was for candidates holding 
qualifications other than ‘A’ Class Regis- 
tration. The appellant, therefore, applied 
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to the Andhra Board of Ayurveda on 
payment of requisite fees to register her 
as ‘A’ Class Practitioner and on their 
refusal to do so she filed writ petition 
No. 3507 of 1969 in the Andhra Pradesh 
High Court. On a consideration of the 
provisions of the Registration Act the 
High Court held that the appellant being 


a person who possessed a Diploma similar. 


to G.C.LM. or L.LM. was entitled to be 
registered in Class ‘A’ and the High Court 
further directed the Zilla Parishad that 
the appellant be given the higher pay- 
scale of Rs. 180-320. The High Courts 
directions were carried out and the ap- 
pellant was given all the benefits of the 
higher scale of Rs. 180-320 with retro- 
spective effect from the date of her ap- 
pointment, 


4. It appears that the pay scales of 


Medical Officers in Zilla Parishad and 


Panchayat Samitis were revised twice, 
once with effect from March 19, 1969 
under G.O.M, No. 708 dated December 
11, 1970 and second time with effect from 


. November 1, 1974 under G.O.M. No. 574 


P.R. dated October 20, 1975. As per 
G.O.M. No. 708 the then existing scale of 
Rs, 220-425 (for M. Os, holding G.C.I.M.) 
was revised to Rs. 250-500 and the then 
existing scale of Rs. 180-320 (for M. Os. 
holding L.I.M.) was revised to Rs, 200- 
400. Under G.O.M. No. 574 the then exist- 
ing scale of Rs. 250-500 was again revised 
to Rs, 530-1050 and the existing scale of 
Rs. 200 to 400 was again revised by split- 
ting the revision into two categories— 
(i) Rs. 530 to 1050 for M.Os. holding L.I.M. 
and (ii) Rs. 430-800 for other Medical 
Officers, Under the first revision the ap- 
pellant was given the scale of Rs. 200- 
400 and when the second revision was 
undertaken she was fixed in the revised 
pay scale of Rs. 430-800 with effect from 
November 1, 1974. She represented to the 
Government that she should be given the 
scale of Rs. 530-1050 as was done for 
M.Os. holding either G.C.I.M or L.LM. 
but she did not receive any reply from 
the Government whereupon the appel- 
lant filed a Representation Petition No. 
286 of 1977 before the Andhra Pradesh 
Administrative Tribunal seeking the re- 
lief of revised pay scales contending that 
since in the earlier writ petition No, 3507 
of 1969 the High Court had accepted that 
her qualifications were ‘similar. or equi- 
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~~ 


valent to holders of G.C.I.M. which en- ` 


titled her to Class ‘A’ Registration, she 
was entitled to the scale of pay meant 
for Medical Officers holding G.C.1.M. 
from the date of her appointment and 


Š 
wt 
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the benefits of all the revisions in- that 


scale, Alternatively. she contended that 


in any event at the time of the second 
revision she should -have been treated on 


_par with holders of L.I.M. and not lower 
== and should have- been fixed in the scale, 


of Rs. 530-1050 and not Rs. 430-800. The 
Tribunal rejected the Representation Pe- 


tition holding that the appellant was not 


entitled to higher scale as she did ‘not 
possess the requisite qualifications men- 
tioned in the G.O.M. 574 dated October 
20, 1975, and hence the appeal to this 
Court, 


5. Counsel for the eppelinat reiterated 
before us the same .twoọo contentions 
which. were urged before the Tribunal. 
In the first place counsel pòinted out that 
in the earlier writ proceedings the High 
Court had accepted the position that the 


+ ‘;appellant’s qualifications were similar to 


a 


the holders of G.C.I.M. and like the latter 
she was entitled to Class ‘A’ Registration 
and he, therefore, urged that the appel- 
lant was entitled to the pay scale meant 
for Medical Officers holding. G.C.LM. 
right from the date of her appointment, 
namely, December 26, 1968, and-the bene- 
fits of all the-revisions of that scale, In 
support of this contention counsel sought 
to invoke the principle of equal pay for 
equal work as, according to him, Medical 
Officers holding either G.C.LM. or D.A.M. 
perform the same functions and ` dis- 
charge the same duties in dispensaries 
run by Zilla Parishads and Panchayat 
Samitis, Secondly, in the alternative 
counsel contended that in any event the 
_ appellant could not be regarded as holder 
» of any lower qualification than a Medical 
” Officer holding L.I.M. inasmuch as-under 
the first revision effected by .G.O.M. No, 
708 both had been fixed in the revised 
pay scale of Rs,’ 200-400 and, therefore, 
when the second revision was effected 
under G.O.M. No, 574 the appellant 
should have been fixed in the revised 
scale of Rs. 530-1050 along with holders 
of L.LM. and there was no justification 
for giving her-a lower revised scale of 
Rs, 430-800. For the -reasons which we 
shall presently indicate it.is not possible 
to accept either of ane contentions, 


6. Dealing. with the- first. contention 
we would like to observe at the. outset 


, [that that the principle of equal pay for 
~ *lequal work cannot be invoked or applied 


invariably in-every kind of service and 
certainly it cannot be invoked in the area 
of professional services when these. are 
to be compensated, Dressing. of any in- 
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jury or wound is done both by a doctor 
as well as a. compounder, but surely it 
cannot be suggested that for doing this 
job a doctor cannot be compensated more 
than the compounder. Similarly, a case 
in Court of law is. argued both by a senior 
and a junior ‘lawyer, but it is difficult to 
accept that in matter of remuneration 
both should be treated ‘equally. It is thus 
clear that in the field of rendering pro- 
fessional services at any rate the princi- 
ple of equal pay for equal work would 
be inapplicable. In the instant. case Medi- 
cal Officers holding the qualification of 
G.C.1.M., or the qualification of LM. 
or the qualification of D.A.M., though 
in charge of dispensaries run by Zilla 
Parishads, cannot, therefore, be treated 
on par with each other and if the State 
Government or the Zilla Parishads pre- 
scribe different scales of pay for each 
category of Medical Officers no fault 
could be found with such prescription. 
The gravamen of the appellant’s conten- 
tion has been that in earlier proceedings 
the High Court had accepted the position 
that a holder of D.A.M. (like the appel- 
lant) was similar to the. holder of G.C.I.M. 
and as such the appellant along with the 
holders of G.C.LM. was entitled to Class 
‘A’ Registration Certificate and, there- 
fore, in the matter of remuneration she 
should. have been treated in the same 
manner as the holder of G.C.I.M. all 
throughout her service. However, ıt 
needs to be clarified that the similarity 
Or equality conferred on holders of 
G.C.ILM.,, L.1.M. and D.A.M. was for the 
purpose of their registration as practi- 
tioner of modern medicine under the 
Registration Act, 1956, all being put 
under Class ‘A’ Registration and not in 
the matter of proficiency. The High 
Court in its order had also made it clear 
that for the purposes of registration 
under the Registration Act the appellant 
as-a holder of. D.A.M, was similar to 
G.C.LM, and was entitled to Class ‘A’ 
Registration Certificate, That these three 


categories were not equated in the mat- `` 


ter of proficiency will be amply borne 
out by the fact that right from the begin- 
hing the pay scales prescribed for these 
categories were different, highest pay 
scale being available . to holders of 
G.C.ILM. the. next lower being available 
to.holders of L.I.M. and the lowest to 
Medical Practitioners other than G.C.1.M. 
and -L.LM. The. contention of.the appel- 
lant, therefore, that because ‘her Diploma 


was regarded as similar or equivalent : to 
G.C,LM, for registration. . purposes she 
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should be given the pay scale that was 
available to the holder of G.C.I.M. can- 
not obviously be accepted and in our 
view, it was rightly rejected by the Tri- 
bunal. 


7. The alternative contention also is 
liable to be rejected on the same basis, 
It is true that when the revision under 
G.O.M. No, 708 was undertaken the ap- 
pellant was put in the pay scale o? 
Rs, 200-400 which was also the pay scale 
prescribed for Medical Officers holding 
L.LM. but that was because under the 
earlier order of the High Court the ap- 
pellant had been fixed initially in the 
pay scale of Rs. 180-320 — the pay scale 
also meant for Medical Officers holding 
LLM. and when that pay scale of 
Rs. 180-320 was revised to Rs. 200-400 she 
was required to be given that revised 
scale. When the second revision ` was 
undertaken as per G.O.M. No. 574 it was 
perfectly open to the State Government 
to split the revision into two categories, 
one meant for Medical Officers holding 
L.I.M. and the other for Medical Officers 
other than L.I.M. as has been done in the 
instant case and since the appellant was 
not a holder of L.I.M. but fell in the 
other category she was, in our view, pro- 
perly fixed in the lower revised pay scale 
of Rs. 430-800. i i 

8. As no other contention was urged 
. the appeal is dismissed but we make no 


order as to costs, ; 
l Appeal allowed, 
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< Civil Appeal No; 1475 of 1972, D/- 5-3- 
-1981, 

_ B,C. Wadhwa Appellant v. State of 
Haryana and others, Respondents. 
Constitution of India, Art. 309, proviso 

— Ail India Services (Conditions of Ser- 

vice Residuary Matters) Rules (1960}, 

R. 2 (b) — IPS (Pay) Rules (1954), R. 3 

(6), Proviso — Prayer for grant of depu- 

tation allowance — Deputation of IPS 

Officer — IPS Officer allowed to get 

deputation allowance under S. 2 (b) im 


*Civil Writ Petn. No. 1034 of 1972, Dj- 
. "99-3-1972 (Puni & Har). . 


EY/EY/C620/81/PGS/SNV, 


P. C. Wadhwa v, State of Haryana — 


Ae I. R. 
absence of any provision for such. allow- 


‘ ance under IPS (Pay) Rules (1954). Civil 


Writ Petn. No. 1034/72, 


D/- 30-3-1972 
(Punj.& Har), Reversed, i 


Where the IPS Officer was sent on de--. 


-putation to the Electricity Board which 
was a body wholly or substantially own- 
ed by the State Government, the IPS 
Officer would be entitled under R. 2 (b) 
to get deputation allowance in view of 
R. 2 (b) of Residuary Rules, Proviso to 
R. 9 (6) of IPS Rules would not have 
the effect of denying the benefit of depu- 
tation allowance to an IPS Officer. In- 
deed, R. 2 (b) was enacted by the Central 
Government sc es to enable IPS Officers 
to get deputation allowance on the same 
term as Officers of the State Civil Service 
Class I were getting. (Para 4) 


Further, it could not be said that the 
letter of Governor not containing any 
mention of deputation allowance to be 
given to the IPS Officer should be read 
as a modification made by the Central 
Government as contemplated by R. 2 (b), 
when no evidence to show that any order 
was passed by the Central Government 
after consulting the State Government to 
modify or take away the effect of R. 2 (b) 
of- the Residuary Rules. Civil Writ Petn. 
No. 1034 of 1972, D/~ 30-3-1972 (Punj & 


Har), Reversed, (Para .5) 
Mr, P, C, Wadhwa (in person); 
M/s. K. G. Bhagat and R N. 


Podar, Advocates (for No. 1) and M/s. 
K. K. Jain Bishamber Lal, S. K. Gupta 


and P. Dayal, Advocates (for No. 2), for ' 


Respondents; Mr. K. S. Gurumoorthy, 
Advocate, for Urion of India. 


z 
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FAZAL ALT, J.i— This appeal by spe- 


cial leave is directed against an order, 
dated March 30, 1972 of the Punjab and 
Haryana High Court. dismisssing the writ 
petition filed by the appellant in limine. 

2. The facts of the case lie within a 


very narrow compass and may be stated 


thus : 

The appellant was an IPS Officer 
allotted to the Haryana State and before 
his services were placed at the disposal 
of the Haryana State Electricity Board 
(hereinafter referred to as the Board), 
he was holding a substantive rank of 
Deputy Inspector-General of Police and 
was Commandant General, Home Guards 
and Director, Civil Defence. On April 
15, 1969 the appellant was sent on de- 
putation and his services were placed at 
the disposal of the Board where he was 
to work as Deputy Inspector General of 
Police for ‘Vigilance Work, On July 10, 
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1970 the post of Deputy Inspector, Gene- 
ral of Police in the Board was declared 
equivalent in status and responsibility to 
the IPS Cadre post of Deputy Inspector 
General of Police in order to protect the 
pay and salary and other allowances of 
the appellant which he was getting in his 
post before his deputation to the Board. 
In the Board, the appellant was designat- 
ed as Vigilance Officer. By an order 
dated August 14, 1970 the appellant’s 
terms of deputation to the Board were 
finalized by the Haryana Government 
and the same were communicated to the 
appellant on August 26, 1970. The terms 
and conditions on which the appellant 
was sent on deputation to the Board are 
contamed in the order ` passed by the 
Governor of Haryana (Annexure B to 
SLP Petition). It would be seen that the 
order of the Governor, while protecting 
the pay and emoluments that the appel- 
lant was getting did not mention any- 
thing about any deputation allowance 
being given to him, The appellant made 
a representation to the Central Govern- 
ment for payment of deputation alow- 
ance in accordance with Rule 2 (b) Al 
India Services (Conditions 
Residuary Matters) Rules, 1960 (herein- 
after referred to as the Residuary Rules) 
and submitted that he should be given 
the same deputation allowance as was 
admissible to the Officers of the Haryana 
State Civil Service holding posts of Class 
I when they were sent on deputation to 
some other department or local -body. 
The representation filed by the appellant 
_to the Centrai Government was rejected. 


The appellant then filed the writ petition - 


before the High Court which was dis- 
missed in limine, ‘as indicated 
Hence this appeal, 


3. After hearing the appellant in per- 
son and counsel for the parties, we are 
Satisfied that this appeal must succeed on 
a short point, and we are really surprised 
why the High Court dismissed the writ 
petition in limine when the matter merit- 
ed serious scrutiny and deep examina- 
tion. The appellant, who has argued in 
person, submitted that being an officer 
of the Indian Police Service, he was gov- 
erne] under All India Police Services 
Act, 1951 and Rules made therein and in 
so far as deputation allowance was con- 
cerned, by the Residuary Rules, He had 
thus a statutory right to get deputation 
allowance, as provided for in Rule 2 (b) 
of the Residuary Rules. Relevant portion 


of Rule 2 may be extracted thus: 
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“2, Power of Central Government to 
provide for residuary matters. — The 
Centrai Government may, after consulta- 
tion with the Governments of the States 
concerned, make regulations to regulate 
any matters relating to conditions of ser- 
vice of persons appointed to an All India 
Service, for which there is no provision 
in the rules made or deemed to have 
been made under the All India Services 
Act, 1951 (61 of 1951); and until such 
regulations are made, such matters shall 
be regulated: — 


(a) in the case of persons serving in 
connection with the affairs of the Union, 
by the rules, regulations and orders ap- 
plicable to officers of the Central Ser- 
vices, Class 1, 


(b) In the ease of persons serving . in 


connection with the affairs of a State by 


the rules, regulations and orders applic- 


able to officers of the State Civil Services, 
Class I, subject to such exceptions and 


modifications as the Central Government 
may, after cunsultation with the Staie 
Government concerned, by order in writ- 
ing, make.” (Emphasis supplied) 


It would be seen that Rule 2 (b) express- 
ly applies to the appellant or for that 
matter to the officers of the All India 
Services, ‘Ihe substratum of the rule is 
that whenever any officer is sent on 
deputation he would be entitled to a 
deputation allowance equivalent to that 
which is giver to officers of the «State 
Civil Service, Class I. In the instant case, 
it appears that by virtue of the Order 
issued by the Punjab Government on 
January’ 23/31. 1963 which also applies to 
Haryana by the application of Punjab 
Reorganisation Act, it is clear that offi- 
cers of the State concerned holding Class 
I posts would be entitled to deputation 
allowance on certain rates mentioned in 
para (1) (c) (i) of the Order which runs 


“The deputation allowance shall be at ¢ a 
uniform rate of 20 per cent of the. em- 
polyees’ basic pay and shall be subject 
to a maximum of Rs. 300 per mensem, 
provided that the basic pay plus the de- 
putation allowance shall, at no time ex- 
ceed Rs. 3,000 per mensem. This shall 
equally apply in cases of ‘Foreign Ser- | 
vice’ where at present: deputation allow- 
ance of 25 per cent of the basic pay is’ 
admissible under Serial No. 40 of Rule | 
15.1 of Punjab C. S. R. Vol. 1, -Part I 
‘Basic Pay’ for the above purpose shall 


mean the’ pay drawn in the scale of pay ` l 
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of the officiating appointment in an em- 
ployee’s parent cadre, provided that the 
officiating appointment so held was not 
in a tenure post and it is certified-by the 
appointing authority. that but for the de- 
putation the employee would have con- 
tinued to hold the officiating appointment 
indefinitely.” : 


In other words, the maximum amount cf 
deputation allowance under the order 
would not exceed a sum of Rs. 300 per 
mensem. Reading R. 2 (b) in conjunctica 
with para (1) (c) (ii) of the Order of the 
Punjab Government, it is manifest thet 
the appellant is doubtless entitled to de- 
putation allowance at the rates mention- 
ed in the order of the Punjab Govern- 
ment which fully applies to Haryana 
Government also. The argument advanc- 
ed by. the appellant therefore is ` un- 
answerabie. - 


4, Mr. Bhagat appearing for the State af 
Haryana, submitted that there is no. pro- 
vision either in R. 6, IPS (Cadre) Rules, 
1954, or in R. 9, IPS (Pay) Rules, 1954, 
regarding payment of deputation allow- 
ance and hence it should be held that any 
officer belonging to the IPS cadre was 
debarred from getting any deputation 
allowance unless there was an express 
provision in the said rules, Relevant part 
of R. 6, IPS (Cadre) Rules, may be ex- 
tracted thus: . 


"Deputation of Cadre Officers. — (1) A 
cadre officer may, with the concurrencs 
of- the State Government or the Stata 
Governments concerned and the Central 


Government be deputed for service under , 


the Central Government or another State 
Government or under a company, asso- 
ciation or body of individuals, whether 
incorporated or not, which is wholly or 
substantially owned or controlled by the 
Central Government or by another State 
Government. 

(2) A cadre officer may also be depuf- 
ed for service under:— : 

(i) a company, association or body cf 
individuals, whether incorporated or not, 
which is wholly or substantially owned or 
controlled by a State Government, a 
Municipal Corporation or a Local Body, 
by the State Government on whose cadra 
he is borne, and no 

(ii) ...... ere 

Provided that... F eee 

Provided further that no cadre officer 
shall be deputed under sub-rule (i) or 
sub-rule (2) to a post carrying a prescrib- 
ed pay which is less than or a pay scale, 
the maximum of which is less than, the 
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basic pay he would have drawn in the 
Cadre post but for his: deputation.” 


We are unable to read in any of these 
rules any prohibition or bar to the pay- 
ment of deputation allowance to an off- 
cer of the IPS Cadre on deputation to any 
of the authorities mentioned in sub-r, (2) 
(i) above. In the instant case the appel- 
lant was sent on deputation to the Board 
which is a body wholly or substantially 
owned by the State Government. The 
mere absence of the provision for pay- 
ment of deputation allowance cannot be 
interpreted to mean an absolute bar to 
the receipt of such deputation allowance 
by an IPS Cadre Officer, if other Rules 
permit such a course of action. Similarly, 
R, 9, IPS (Pay) Rules, 1954, contains vari- 
ous clauses which merely protect the 
pay and salaries admissible to an IPS 
officer when sent on deputation; There is 
no reference to any allowance or other 
emoluments in that Rule, excepting pay 
which is clearly set out in Schedule III 
to those Rules. We have gone through 
sub-rules (1) to (6) of Rule 9 and are 
unable to find any limitation contained 
in these rules which could prevent the 
appellant from getting deputation allow- 
ance, Reliance was, however, placed on 
the proviso to sub-rule (6) which may be 
extracted thus: 

“Provided that the pay allowed to an 
officer under this sub-rule and sub-r, (5) 
shall-not at any time be less than what 
he would have drawn had he not been 
appointed to a post referred to in sub- 
rule (4).” 

The dominant object of the proviso is 
merely to protect the pay and salary 
which an IPS officer was getting when he 
was sent on deputation, so that his being 
sent on deputation, may not cause any 
prejudice to his career or emoluments, 
There being no Rules on the subject, it. 
is manifest that in such cases the Resi- 
duary Rules would apply. We might 
mention that the Residuary Rules were 
made in 1960, about six years after the 
issuance of IPS (Cadre) Rules and IPS 
(Pay) Rules. It seems to us that the Cen- 
tral Government realised that, when 
other officers of the State Government on 
deputation were entitled to deputation 
allowance, there was no reason why this 
privilege should be denied to officers of 
the cadre of IPS, Perhaps it was with this} 
essential object in view that R. 2 (b) of 
the Residuary Rules was enacted so as to 
enable IPS officers to get deputation 
allowance on the same terms’ as officers 
of the State Civil Service, Class I, were 
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getting: This- provision would naturally 
hold the field in the absence of any ex- 
press Rules made by the Central Gov- 
ernment, which have so far not - been 
imade, 


Sheo Dayal Sinha v. 


ee Counsel appearing for the Board 
submitted before us that the letter of the 
Governor dated August 14, 1970 laying 
down. the terms of deputation of the ap- 
pellant does ‘not contain any mention of 
deputation allowance to be given to the 
appellant and should therefore be read as 
a modification made by the Central Gov- 
ernment, as contemplated by cl. (b) of 
R. 2 of the Residuary Rules. We . are, 
however, unable to agree with this con- 
tention, In the first place, R. 2.(b) of the 
RKesiduary Rules makes an exception only 
if the Central Government makes an 
order and that too after consultation with 
the State Government concerned modify- 
ing the Rule. There is no -evidence in 


this case to show that any. order was 
passed by the Central Government 
after consulting the State Govt. to 


modify or take away the effect of R. 2 
(b) of the Residuary Rules. The order of 
the Governor of Haryana cannot by any 
stretch of ‘imagination be construed - as 
an order passed by the Central Govern- 


` Iment, For these reasons the contentions 


raised by the respondents must be over- 
ruled. For the reasons given above we 
hold that the appellant is legally entitled 
under the Statutory Rules as indicated 
above to get deputation allowance. The 
Board was therefore in law bound to pay 
the said deputation allowance to the 
appellant. The result is that the appeal 
is allowed and the order of the High 
Court dismissing the writ petition . in 
limine is quashed. A writ of mandamus 
is issued to the Board to pay the deputa- 
tion allowance to the appellant, to be 
calculated in terms of para (1) (c) (ii) of 
the Order of the Punjab Government re- 
ferred to in this judgment, The payment 
would be made for the period the appel- 
lant was on deputation to the Board. The 
entire amount shall be paid within three 
months, 


6. The appellant would be entitled to 
his costs, quantified at Rs. 2,000 which 
also should be paid to the appellant with- — 
in three months, 

Appeal allowed. 
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-civil Appeal No. 48T: M) of 1975, D/- 
8-4-1981. : 

Sheo Dayal Sinha and, others etc., Ap- 
pellants v. State of Bihar and others, 
Respondents. : 


Constitution of ` ‘India, Arts. Me 16 —_ 
Bihar Agricultural Service, Class I and 
W Recruitment Rules (1945), R. 12 — Re- 
spondents and appellants (who were 
senior to respondents) were members of 
Bihar Agricultural Service Class I — 
Cases of respondents only referred to 
Public Service Commission,- for consi- 
deration for promotion in higher cate- 
gory of Class I — It violates R. 12 as well 
as Arts. 14, 16. AIR 1974 Pat 249, Re- 
versed, 


Appellants and respondents were mem- 
bers of Bihar Agricultural Service Class 
I. Respondents, though.they were junior 
to appellants; were promoted on ad hoe 
basis to certain posts in higher category 
of class I pending receipt of advice in 
their cases from Public: Service Commis- 
Sion. Only cases of respondents were re- 
ferred to Public Service Commission. 
Appellants claimed for their promotion. 
Government touk stand before High 
Court that aforesaid posts were ex-cadre 
posts and before Supreme Court defence 
was that promotional posts were of a spe- 
cial nature requiring. sufficient admin- 
istrative experience and as appellants did 
not possess it their cases were not con- 
sidered. However, in’ fact, promotional 
posts were not ex-cadre posts, but were 
posts in. the same class, i.e. Class I and 
fell in the group which was interchange- 
able with the group in which the appel- 
lants held their posts, ` (Paras 3, 6) 

Held that, as the cases of appellants 
were not considered for promotion which 
the Government was bound - to consider, 
there was a clear violation-of Arts, 14 and 
16 and’R. 12. AIR 1974 Pat 249, Reversed. 

© {Para 8} 


FAZAL ALI, J.:— This appeal by 
certificate is directed against the order of 
Patna High Court dated January 25, 1974 
by which a writ petition filed by the ap- 
pellants had been dismissed. 

. 2.. Tt appears that the appellants and 
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respondents 5-8 were referred to the 
Bihar Agricultural Service, Class I. Cer- 
tain promotions were made. in higher 
eategory of Class I in which the cases of 
respondents 5-8 were referred to the 
Public Service Commission and pending 
opinion of the Public Service Commis- 
sion, the respondents concerned were prc- 
moted on ad hoc basis. Unfortunately, 
it appears that the necessary records 
were not submitted to the Public Service 
Commission as a result of which the 
Commission was not able to give its re- 
‘ commendation up-to-date and respondents 
5-8 continued to occupy the promotional 
posts up-till today’ on a pure ad hoc basis, 
In view of the lapse of time, the fifth 
person retired and he has therefore not 
been made a party to this appeal, 


3. The admitted position seems to be 
that in the Bihar Agricultural Service, 
there were two classes and several cate- 
gories of officers according to the nature 
of their qualifications, experience and 
other attributes, Initially, the officers 
were taken in the two classes. By memo 
issued by the Government by its letter 
dated August 13, 1953 which is to b= 
found at page 856 of Compendium of 
Important Circulars and Orders of Agri- 
culture Department (hereinafter to bə 
referred as Compendium), it was clari- 
fied that in future officers should not bə 
confirmed in the specified posts in tha 
service.in Class I or Class II of the Bihar 
Agricultural Service as the case may be. 
It was also pointed out that the post 
under separate categories would be inter- 
changeable, excepting those which exist- 
ed in the botanical section which could 
not be interchangeable with the posts in 
the research or general scares 
groups. l 


'4. The main plank of the oika 
of Mr. Divan in this case is that the State 
Government while promoting the respon- 
dents concerned, have not at all con- 
sidered the cases of the appellants who 
were entitled to promotion on merit al- 
though in fact most of the appellants 
were senior to some of the respondents 
and, therefore, entitled to be considered 
for ‘promotion. It is also the admitted case 
of the parties that while the service re- 
cords of respondents 5-8 were sent to the 
Public Service Commission, those of the 
appellants were not ‘sent at all by ‘the 
Government to the Public Service Com- 
mission as a result of which the cases cf 
the appéllants could not be srobaidereg 
even by the Commission,- PLI 
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5. In the counter-affidavit the stand 
taken by the State Government was that 
as the posts to which respondents 5-8 
were promoted were of a special nature 
which required sufficient administrative 
experience, the question of the consi- 
deration of the cases of the appellants 
did not arise. It was, however, not alleged 
in the counter-affidavit that the appel- 
lants or any of them held purely botani- 
cal posts so as to be excluded from being 
considered to other posts, - 


6. The High Court came to a clear 
finding that the posts to which the re- 
spondents concerned were promoted were 
not selection posts and it therefore fol- 
lows as a logical corollary that inter se 
merit of the candidates eligible for ap- 
pointment had to be considered by the 
Government. This: however, was not 
done and the defence taken by the State 
before us as mentioned above was that 
the promotional posts were of a special 
nature. Before the High Court, it appears, 
the stand taken was that the aforesaid 
posts were ex-cadre posts and the High 
Court seems to have proceeded on that 
basis, As discussed above, it is clear that 
the promotional posts were not ex-cadra | 
posts, but were posts in the same class, 
Le., Class I, and the appellants may not 
have been considered for promotion only 
if they had held posts in the Botanical 
section which alone was not interchange- 
able, This aspect of the matter has been 
completely overlooked by the High Court 
or perhaps was not even argued before 
it. Thus, the irresistible inference which 
arises from the materials placed before us 
is that the cases of the appellants had to 
be considered as they. were eligible for 
promotion and since their cases were not 
considered, Arts. 14 and 16 of the Con- 
stitution were clearly attracted. The 
High Court does not seem to have dwelt 
on this important aspect of the matter 
obviously because the proper materials 
were not placed before it and perhaps the 
counsel appearing for the Government, 
was not very clear about the stand taken 
by him, Sometimes he proceeded on the 
basis that the promotional posts were se~- 
lection posts and when he failed to estab- 
lish this, he raised some other extraneous 
matters without drawing the attention of 
the High Court to the Memorandum, 
referred to above, and R. 12 with which 

we will deal hereafter. 

7. Furthermore, Mr. Goburdhan was 
unable to point- out -any order of the 
Government or document produced be- 
fore us or before the High Court to show 
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that the posts of the appellants were not 
interchangeable with the posts on which 
the respondents concerned were promot- 
ed, Inf these circumstances, therefore, it 
is manifest that the stand taken by the 
Government is contrary to its own rules 
and orders passed earlier. Rule 12 which 
was framed under the Government of 
India Act runs thus: 


“12. Whenever the Governor decides 
' that a vacancy shall be filled by promo- 
tion or transfer of an officer already in 
the service of Government, a reference 
shall be made to the Commission to ad- 
vise on such selection. The Commission 
shall be supplied with the records of the 


officer nominated for promotion by the - 


Director of Agriculture together with the 
records of officers, if any, who are senior 
to the nominated officer.” 

This rule also does not seem to have been 
complied with. 


8 Another violation which was com- 
mitted by the Government in continuing 
the promotions of the respondents con- 
cerned was that R. 12 extracted above 
makes it incumbent on the Governor to 
supply the Commission with the neces- 
sary records of the officer nominated for 
promotion together with the records of 
persons who are senior to the nominated 
officer. In this case it is not disputed that 
some of the appellants were undoubtedly. 
senior to the respondents who were nomi- 
nated for promotion. Mr. Goburdhan was 
unable to state the position which pre- 

vails today and we would, therefore, be 
justified in assuming that the promotees, 
namely, respondents concerned, continue 
up to this day as ad hoe appointees, Thus, 
apart from there being a clear violation 
of the rules and orders framed by the 
State Government as the cases. of the 
appellants had not been considered for 
promotion which the Government was 
bound to consider, there has been a clear 
violation of Arts. 14 and 16 of the Con- 
stitution of India, Unfortunately, the 
High Court seems to have accepted the 
averments in the counter-affidavit and 
has not noticed the glaring infirmities in 
the order impugned to which we _ have: 
adverted: 


9. For the reasons given above, we 
allow this. appeal and quash the order of 
the Government promoting respondents 
5-8. We direct that -the Government 
should send the records of the appellants 
also, to Public Service Commission ,along 
with the-records of the respondents con- 
cerned and call for the opinion .of the 
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Commission as soon as possible. After the 
opinion is received, the Government will 
make :the necessary’ appointments ac- 
cording to rules and in the light of the 
observations made by us. Until the Com- 
mission gives its advise to the Govern- 
ment, status quo will be maintained and 
the respondents 5-8 will continue on ad 
hoc basis. We would also request the 
Commission to give its advice as soon as 
possible because the matter has been de- 
layed already for several years, 


_10. The appellants will be entitled- to 
costs, both in this Court and in the High 
Court, quantified at Rs. 5,000, to be paid 
by the State of Bihar, respondent No. 1. 


Appeal allowed, 
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V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 
Writ Petn. No, 1485 of 1979 and Civil 
Appeal No. 5 of 1980, D/- 26-3-1980. 


Col. A. S. Sangwan, Petitioner v. Union 
of India and others, Respondents, 


Constitution of India, Arts, 73, 311 and 
14 — Executive power of Union — Pro- 
motion of employee in Defence Forces 
— Union of India can change policy for- 
mulated earlier — New policy, however, 
must conform to requirement of equality. 

‘A policy once formulated with regard 
to promotion of employees in a cadre of 
defence forces by the ‘Union of India is 
not good for ever, it is perfectly within 
the competence of the Union to change 
it, re-change it, adjust it and re-adjust it 
according to the compulsions of circum- 
stances and the imperatives of matarial 
considerations. There is no bar to its 


changing the policy formulated earlier if 


there are good and weighty reasons for 
doing so, It is entirely within the reason- 
able discretion of the Union of India. It 
may stick to the earlier policy or give 
it up but if it does change its policy it 
must do so fairly and should not give the 
impression that it is acting by any 
ulterior criteria or arbitrarily. Whatever, 
policy is made subsequently should be 
done fairly and made known to those con- 


cerned. _ (Para 4) 
-KRISHNA IVER, Ja The. subject 
matter of the Writ Petition and Civil 


Appeal ‘is the same and relates to the 
competing claims of the peh ioner (Col. 
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Sangwan) and the third respondent (Col. 
A. S.. Sekhon) to be promoted as Briga- 
-diers in the Directorate of Military 
Farms, Either of them, if promoted as 
Brigadier, automatically expects to be- 
come Director of Military Farms, and 
that is the bone of contention between 
them, Currently, the post is being held 
by an acting hand because of this litiga- 
tion. f 

2. Way back in 1971, pursuant to a 
policy statement of 1964, a select list was 
made in which the third respondent 
found the third place and the petitioner 
was left out. The first and second posi- 
tions in the 1971 selection went in favour 
of one Col. R. C. Datta and Acting-Col, 
Dahiya. They had their turn as Directors 
of the Military Farms and when Col 
Dahiya retired on 31st July, 1979 the post 
fell vacant and an appointment had to be 
made. Meanwhile, a writ petition under 
Art. 226 was moved before the High 
Court of Jammu & Kashmir to interdict 
the Central Government from proceeding 
to make any fresh selection in departure 
from the selection list of 1971 overlook- 
ing the claim of the third respondent be- 
fore us. His contention was that since he 
was already in the select list which was 
made pursaunt to the policy statement 
of 1964, any further selection cannot 
supersede his claim. The core of the con- 
tention was that once a policy had been 
made in exercise of the general executive 
power of the Union of India. and made 
known and acted upon, it would be arbi- 
trary to depart from it overnight by 
making a fresh selection and without an 
antecedent reformulation of policy and 
making that policy known to the concern- 
ed sector in the army. The High Court 
issued a writ forbidding any fresh selec- 
tion in variance of the 1971 selection and 
so the aggrieved party, the present peti- 
tioner, has come to this Court by an ap- 
peal by special leave. He has also chal- 
lenged the immutability of the 1964 
policy statement as arbitrary under Arti- 
cle 14 of the Constitution and filed the 
above writ petition in that behalf, 


3. The long course of history which 
traces the career of these two competing 
hands may not have direct relevance to 
the decision of the only issue with which 
we are contended. Without injury to a 
correct decision, we may by-pass the 
various stages in the career of either. It 
may, perhaps, be true that both of them 
have had a good career and may have a 
good record of service. It may even be 
that both of them may serve well if ap- 
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pointed. as Directors of Military Farms. 
We are concerned only with one principle 
which is at issue, and on that we have 
heard the learned Attorney-General ap- 
pearing for the Union of India. 


4. The policy statement of 1964 was, 
as we have earlier stated, not issued 
under any rules or regulations or sta- 
tute, The executive power of the Union 
of India, when it is not trammelled by 
any statute or rule, is wide and pursuant 
to its power it can make executive policy. 
Indeed, in the. strategic and sensitive area 
of Defence, courts should be cautious 
although courts are not powerless, The 
Union of India having framed a policy’ 
relieved itself of the charge. of acting. 
capriciously or arbitrarily or in response 
to any ulterior considerations so long as 
it pursued a consistent policy. Probably, 
the principle of equality which interdicts 
arbitrariness prompted the Central Gov- 
ernment to formulate its policy in 1964. 
A policy once formulated is not good for 
ever; it is perfectly within the compet- 
ence of the Union of India to change it, 
rechange it, adjust it and readjust it ac- 
cording to the compulsions of circum- 
stances and imperatives of national con- 
siderations. We cannot, as Court, give 
directives as to how the Defence Ministry 
should function except to state that the 
obligation not to act arbitrarily and to 
treat empolyees equally is binding on the 
Union of India because it functions under 


the Constitution and not over it. In this 


view, we agree with the submission of 
the Union of India that there is no bar 
to its changing the policy formulated in 
1964 if there are good and weighty 
reasons for doing so. We are far from 
suggesting that a new policy should be 
made merely. because of the lapse of time, 
nor are we inclined to suggest the man- 
ner in which such a policy should be 
shaped. It is entirely within the reason- 
able discretion of the Union of India, It 
may stick to the earlier policy or give it 
up. But one imperative of the Constitu- 
tion implicit in Art. 14 is that if it does 
change its policy, it must’ do so fairly 
and should not give the impression that 
it is acting by any ulterior criteria or 
arbitrarily, This object is achieved if the 
new policy, assuming Government wants 
to frame a new policy, is made the same 
way in which the 1964 policy was made 
and not only made but made known. 
After all, what is done in secret is often 
suspected of being capricious or mala 
fide. So, whatever policy is made should 
be done fairly and made known to those 
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concerned. So, we make 
while the Central Government is beyond 
the forbiddance of the Court from mak- 
ing or changing its policy in regard to 
the Directorate of Military Farms or: in 
the choice or promotion of.Brigadiers, it 
has to act fairly as every administrative 
act must be done. why eh 


5. The learned - Attorney-General 
made it clear that the Union of India is 
willing to-abide by the above directions 
of this Court and quickly consider the 
need, if any, for a new policy, and if it 
considers that there is such need, to frame 
it quickly. Of course, now that there are 
contestants and rival points of view, it 
may not be improper for the Central 
Government to take’ into consideration 
any legitimate representation . regarding 
the formulation of policy that affected 
persons like the petitioner and the third 
respondent may make. We do not mean 
that the Central Government should wait 
listlessly for representations to pour in, 
Either party, namely, petitioner and rẹ- 
spondent No. 3 or for that matter. any 
other, is free to make representations to 
the Central Government provided they do 
so within one week from now. The Cen- 
tral Government will, proceed to take a 
quick decision but a wise decision, and 
thereafter make it available to the con- 
cerned circle in the Army. If it chooses 
to .re-frame policy which necessitates a 
fresh selection, then it will be open to 
the Central Government to make such a 
selection in such fair manner as it de 
cides, But we further impose a, time- 
bound restriction upon the Central Gov- 
ernment since rights of parties are in- 
volved, We direct. the Central Govern- 
ment, having heard the learned Attorney- 
General on this point, that the new policy, 
if any, shall be made within one month 
from now. The learned Attorney-General 
says that this is quite feasible, We should 
not be misunderstood to lay. down the 
proposition that it is not open to the 
Central Government to make any policy, 
regarding any matter including the selec- 
tion to the Directorate of Military Farms, 
at any time it likes provided it acts justly 
‘and fairly, ` ao: : 

6. We make it further clear that. the 
Central Government will be free to act 
subject to the directions we have «given 
above and untrammelled by the reason- 
ing or the direction given by the High 
Court. We dispose of the Writ Petition 
and the Civil Appeal on the above basis, 

o> - - Order accordingly. 
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_ (From: Allahabad) | 
“OP. N. BHAGWATI AND — 
_ R. S. PATHAK JJ. - 
Petition for Special - Leave to Appeal 
(Civil) No. 5125 of 1978, D/- 29-4-19€1. 
M/s. J. K. Synthetics Ltd. Kanpur, 
Appellant v. Commissioner of Incame- 
Tax, Kanpur, Respondent. 


Income-tax Act (4 of 1961), S. 256 (2) 
and Schedule 5, Entry 18 — Reference — 
Question of fact — Finding of Income- 
Tax Appellate Tribunal that Nylon-6 is 
a “petrochemical” is a question of fact 
and not of law — High Court commits 
error in calling for a reference on that 
question, AIR 1981 SC 1524, Rel. on; De- 
cision of Allahabad High Court, D/- 22-3- 


1978, Reversed, (Para 5) 
Cases Referred: Chronological Paras 
ATR 1981 SC 1524 > . 5 


PATHAK, J.:— The delay in filing the 
special leave petition is condoned. Hav- 
ing regard to the questions raised by the 
special leave petition, special leave to 
appeal is granted. ` 


2. The appellant is.a limited company 
engaged in the manufacture of Nylon-6 
yarn from imported caprolactum, In as- 
sessment proceedings under the Income- 
tax Act; 1961 for the assessment vear 
1968-69, the appellant claimed that 
Nylon-§ was an article covered by item 
1g of the Fifth and Sixth Schedules of 
the Act and, therefore, it was entitled 
to development webate at 35% under Sec- 
tion 33 (1) (b) (B) (i) (a) and for deduc- 
tion, in terms of S. 80-I, from the profits 
and gains attributable to a priority in- 
dustry. The appellant- claimed that 
Nylon-6 fell within the scope of the 


Entry: 


“Petrochemicals including correspond- 
ing products manufactured from other 
basic raw materials like calcium carbide, 

hydro-carbons from 
other sources,” o4 < 


The claim was allowed by the Income-tax 
Officer. When completing the assessment 
for the assessment year 1970-71 the In- 
come-tax Officer took a different . view 
of the claim and referred the case to the 
Additional Commissioner of , Income-tax 
under S. 263 of the Act. Thus apprised, 
the Additional Commissioner invoked his 
revisional powers in respect of the as 


FY/FY/C745/81/MVJ- 


1548 S.C, 


sessment order for the assessment year 
1968-69, and notwithstanding the eviden- 
tiary material placed before him by the 
appellant rejected the claim of the ap- 
pellant, holding that the manufacture of 
Nylon-6 was not covered by the Entry. 


3. The appellant appealed to the In- 
come-tax Appellate Tribunal, The Appel- 
late Tribunal allowed the appeal and 
inter alia found that Nylon-§ produced 
by the appellant qualified as a “Petro- 
chemical”, The Commissioner of Income- 
tax applied to the Appellate Tribunal for 
a reference to the High Court but the re- 
ference application was rejected on the 
ground that no question of law arose in 
the matter. 


4, The Commissioner of Income-tax 
applied to the High Court under S. 256 (2) 
of the Act for a reference, and on 22nd 
March, 1978 the High Court called for a 
statement of the case, observing that two 
questions of law arose; 


“1. Whether the Tribunal was right in 
law in holding that the assessment order 
was neither erroneous nor prejudicial to 
the Revenue and that, therefore, the 
Commi<sioner had no jurisdiction to in- 
terfere with it under S. 263 of the In- 
come-tax Act, 1961? . 

2. Whether the Tribunal was right in 

law in holding that Nylon-6 is a petro- 
chemical within the meaning of Entry 18 
of the Fifth Schedule to the Income-tax 
Act, 1961?” 
The appellant then applied to this Court 
for special leave to appeal against the 
order of. the High Court, and we have 
today granted special leave. 


5. The principal ground on which the 
appeal is pressed is that the question 
whether Nylon-6 is a “petrochemical” in 
terms of the Entry mentioned above is a 
question of fact and not of law, and that 
therefore the High Court erred in calling 
for a reference on that question, We have 
been taken through material portions of 
the record and have perused the order 
of the Appellate Tribunal. We are not 
satisfied that the finding of the Appellate 
Tribunal that Nylon-6 is a “petrochemi- 
cal” raises a question of law. We have 
already considered an identical question 
in the connected Civil Appeals Nos. 1847 
to 1850 of 1978: (AIR 1981 SC 1524) and 
we are of the definite view that the ques- 


tion is one of fact. 
6. In the view taken by us, the find- 
ing of the Appellate Tribunal that 
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Nylon-6 is a “petrochemical” acquires 
finality, and therefore the question whe- 
ther the Additional Commissioner had 
jurisdiction to interfere under S. 263 
of the Act is academic and does not call 
for a reference. 


_ 7T, We allow this appeal, set aside- the 
judgment dated 22nd March, 1978 of the 
High Court and dismiss the reference ap- . 
plication, The appellant is entitled to its 
costs, 

Appeal allowed, 
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(From: Jammu & Kashmir) 


S. MURTAZA FAZAL ALI AND 
_A. VARADARAJAN, JJ. 


Criminal Appeal No. 312 of 1979, D/- 
28-1-1981. 


Mohd. Akbar Dar and others, Appel- 
lants v. State of Jammu and Kashmir and 
others, Respondents, ; 


Criminal P. C. (2 of 1974), S. 211 — 
Framing of charges — Procedure — Trial 
Court and High Court, hearing appeal 
against order of trial Court framing 
charges, generally giving brief survey 
of evidence sought to be adduced against 
accused — High Court not going into 
pros and cons of the matter — No fault 
could be found with the procedure adopt- 
ed — High Court need not enter into - 
meticulous considerations of evidence and 
materials at that stage. (Paras 3, 4) 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
of the Jammu & Kashmir High Court 
dated the 7th May, 1979. 


2. The main grievance of the appel- 
lants is that the High Court erred in law 
in not fully considering the effect of the 
documents produced by the prosecution 
and the statements recorded under Sec- 
tion 161, Cr. P. C. before finding that 
there were sufficient grounds for fram- 
ing charges against them. A similar eri- 
ticism was made by the appellants in 
respect of the judgment of the Special 
Judge also, 


3. We have heard counsel for the ap- 
pellants and have gone through the 
judgments of the courts below. Both the 
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trial and the High Cour; have generally 
given a brief survey af the evidence 
sought to be adduced against the appel- 
lants. It is true that the High Court has 
not gone into the details or the pros and 
cons of the matter. This was obviously 
because that is not the stage when the 
Court could enter into meticulous con- 
sideration of the evidenze and materials. 
The High Court has clearly observed that 
after perusing the statement of the wit- 
nesses recorded under S. 161, it was 
unable to find that the charges could be 
said to be groundless, 


4. We do not find any special reason 
to interfere with the orders of the courts 
below. Although lengthy arguments were 
advanced by the counsel for the appel- 
lants, we refrain from examining these 
arguments or going into the details of 
the matter lest any observation which 
“|lwe make might prejudize either party 
at the trial. This is not a case which calls 
for our interference with the order of 
the Special Judge framing the charges. 
The appeal fails and is accordingly dis- 
missed. ; 
` Appeal dismissed, 





AIR 1981 SUPREME COURT 1549 
l (From: Allahabad) 


; V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 


Special Leave Petn. (Civil) No, 6321 of 
1980, D/- 20-8-1980. 


Smt. Nazuk Jahan and others, Peti- 
tioners v. Additional District Judge and 
others, Respondents. 


Constitution of India, Art. 136 — Spe- 
cial Leave petition — Maintainability — 
Tenants not raising poiat about ‘factum 
or legality of notice under S. 21 of U, P. 
Rent Act, 1972 in trial court — Tenant 
also giving undertaking to High Court 
for vacating premises within six months 
— Supreme Court declined to allow 
‘tenant to raise questior. of legality of 
notice by observing that every error, 
even error of law does not justify exer- 
cise of Art, 136. (Para 2) 


ORDER:— We are fer from satisfied 
that the judgment covered by the Special 
Leave Petition, is correct. But; every, 
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error, even of law, does not justify exer- 
cise of Article 136. 


2. The notice contemplated by the- 
proviso to S. 21 of the U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act, 1972 cannot be a casual’ or 
oral request to the tenant but a formal 
demand, ordinarily in writing, and clear- 
ly insisting on vacant possession after 
the requisite period. We might have more 
closely examined, what appears to us to 
be an error of law in this regard, in the 
judgment of the High Court but we de- 
cline to grant leave, both because the 
party had not raised the point about the 
factum or legality of the notice in the 
trial court where evidence, one way or 
the other, could have been led, and also 
because an undertaking to the High| > 
Court to give vacant possession within 
Six months, had been given by the peti- 
tioners, making the court believe that 
they would comply with that condition. 
However, we note further that the pre- 
mises are small and the tenant a- small 
man, paying a small rent with a large 
family residing with him. Having regard 
to this and other special circumstances 
of the case and the difficulty of getting 
alternative accommodation, we grant a 
period of six months from today to the 
petitioners to give vacant possession pro- 
vided they give within one month from 
today an undertaking to the following 
effect: 


(a) That the petitioners will hand over 
vacant and peaceful possession of the 
suit premises to the respondent without 
need for execution proceedings; 


(b) That the petitioners will not induct 
anybody else into occupation of any part 


. of the premises or otherwise assign or 


part with possession; and 


(c) That the petitioners will continue 
to pay regularly a sum equal to the rent 
that has been fixed between parties, 
month by month, before the 10th of 
every month, by way of damages for use 
and occupation, 

Order accordingiy. 
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AIR 1981 SUPREME COURT 1550 
(From: (1979) 83 Cal WN 753) 
A. P. SEN AND E. S. 
VENKATARAMIAH, JJ. 
Civil Appeal No. 2731 of 1980, D/- 9-1- 
` 1981. 

Smt. Shanti Devi, Appellant v, Amal 
Kumar Banerjee, Respondent. 

(A) Transfer of Property Act (4 
1882), Ss. 111 {a), 106, 116 — Validity 
notice under S. 106 — Applicability 
tkat section must be examined first 
Lease for fixed period — Expiry by 
efflux of time — No allegation of tenant 
holding over — Notice under S. 106 not 


necessary. (1979) 83 Cal WN 753, Re- 
versed, 


oÊ 
of 
of 


— 


‘Where a lease is for a definite term it 
expires by efflux of time by reason of 
S. 111 (a). Hence, service of a notice 
under S. 106 is not necessary for deter- 
mination of lease. (Para 43 


Before deciding the validity of notice 
under S. 106, the Court should first de- 
cide whether S. 106 is applicable or not. 
It cannot assume that the lease was from 
month to month. Thus where a lease 
is for a fixed term, the Court cannot take 
the pleadings of the parties for determin- 
ing the nature of the lease, Parties can- 
not by their pleadings alter intrinsic 
character of lease. (1979) 88 Cal WN 753, 
Reversed, (Paras 3, 4) 


It is true that S. 111 (a) has to be read 
with 5. 116 of the Act. But in the ab- 
sence of any allegation by the tenant that 
he was a tenant holding over within the 
meaning of S. 116 of the Act the matter 
falls to be governed by S. 111 (a) of the 
Act. (Para 5) 

(B) W. B. Premises Tenancy Act (12 
of 1956), Ss. 1 (3), 13 — Extent and appli- 
cability — Act extends to ali municipal 
areas and not to Notified area — Property 


situated in Notified area — Determina- 
tion of contractual tenancy — Tenant 


floes not become statutory tenant. 
. (Para 6) 


JUDGMENT:— The only point involv- 
ed in this appeal from a judgment of the 
Calcutta High Court, in reversal of the 
judgment and decree of the Addl. Dis- 
trict Judge, affirming those of the Sub- 
ordinate Judge, Birbhum, and dismissing 
the plaintiffs suit for ejectment, is whe- 
ther the plaintiffs suit for ejectment was 
not maintainable without a notice under 
Ac cr in NE aE 
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ALR, 


ee of the Transfer of Property Act, 

2. The material facts of this case are 
as follows: By an indenture of lease 
dated March 19, 1956, the appellant who 
was the plaintiff, demised a cinema 
theatre known as ‘Shanti House’ situate 
at Sainthia under Anchal Panchayat in 
district Birbhum, to the respondent-de- 
fendant for a term of four years with a 
covenant of two renewals of three years 
each. The lease of this cinema theatre 
was to commence from the date on which 
the defendant was able to procure a 
licence. On May 2, 1970, the plaintiff 
brought a suit for ejectment on the 


„ground that the lease had expired by 


efflux of time and also pleaded in the 
alternative that he had sent a notice 
dated April 3, 1970 to the defendant both 
at his Calcutta address and at his Sain- 
thia address determining the tenancy 
with the expiry of the month of April, 
1970, The defendant contested the plain- 
tiffs claim on various grounds. The de- 
fendant pleaded, inter alia, that no notice 
under S. 106 of the Transfer of Property 
Act having been served upon him, the 
suit was not maintainable. The High 
Court and the courts below have confin- 
ed their attention to the question whether 
any valid quit notice had been served on 
the defendant without entering into the 
controversy whether such a notice was 
necessary or not. Both the learned Sub- 
ordinate Judge as well as the learned Dis- 
trict Judge upheld the plaintiffs claim 
that the lease had been validly determin- 
ed by service of a quit notice and accord- 
ingly decreed his suit. The High Court, 
however, reversed that decision of theirs 
holding that service of a notice under 
S. 106 of the Transfer of Property Act on 
the defendant had not been proved and, 
therefore, held that the plaintiff’s suit for 
ejectment was not maintainable. 


3. There can be no doubt that the 
High Court and the courts below have 
without applying their mind as to the 
question whether S. 106 of the Transfer 
of Property Act was applicable or not, 
proceeded to deal with the question as to 
the validity of the notice, on the assump- 
tion that the lease was a lease from 
month to month. They have completely 
overlooked the fact that the-lease was for 
a term of four years with a covenant for 
renewal for two terms of three years 
each, ie, a lease for a definite duration 
of ten years. The preamble of the lease 
deed recites that the lessor, in considera- 
tion of the rent reserved, and the condi- 
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tions contained therein, demises unte tbe - 
lessee the tenement of the cinema theatre 
known as ‘Shanti House’-“for a term of 
four years”, with option on thé part of 
the lessee for renewal and subject to his 
paying a monthly rent of Rs. 400 as re- 
served. Clause (g) ofthe first part which 
deals with the lessees. covenants, - pro- 
vides that the lessee shall at the expire 
tion of the said term or at the expiration 
of the renewed term, if any, peaceably 
and quietly deliver ‘possession of the 
cinema theatre to the. lessor. Clauses (v) 
and (vı) of Jessor’s covenants, ie, the 
second part of the deed lay down that 
the lessor in the first instance, at lessee’s 
request shall grant a-fresh lease for a 
term of three years. and on the expiry of 
such term, on a similar request, a further 
fresh lease for another term of . threé 
years. The lease deed further provides 
by clause (6) of the third part, that in the 
event of the lessee’s:failure fo procure a 
licence by April 30, 1956, the demise shall 
not take effect, The lease was duly effect- 
ed by a registered instrument. It is not 
disputed that the defendant secured the 
licence on January 31; 2960.. The period 
of the lease, therefore, commenced from 
that date. ; ; aoni 

4. The courts below have apparently 
been. misled by the averments in para-. 
graph 3 of the plaint that because the 
defendant could not fulfil the condition 
regarding obtaining of a licence,. the 
grant made by the indenture of lease did 
not and could not take effect as also that. 
in paragraph 7 that the tenancy of lease 
was from month to:-month, The parties 
could not by their pleadings alter . the 
intrinsic character of the Iease or bring 
about a change of the rights and obliga- 
tiens flowing therefrom. The lease was 
a lease for a definite term amd, therefore, 
expired by efflux of time by reason of 
S.. 111 (a) of the Transfer of Property 
Act, That. being. so, the service of a notice 
under S. 106 of the Transfer of Property 
Act was not necessary. 

5. Undoubtedly, S. 111 (a) of the 
Transfer. of Property Act, which ‘ deals 
with determination of a lease by efflux 
of time, has to be read with S. 116. of tke 
Act. But in the present case there is mo 
allegation by the defendant that he was 
a tenant holding over within the meaning. 
fof S. 116 of the Act. ‘Now, in order : that 
‘a. lease should be deemed to have been 
continued in favour of the defendant’: it 
was necessary to show that he remained 
im possession of the premises - demised 
after the .determimation of . the - lease 
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granted to him and the: plaintiff had ex- 
pressly or by necessary implication. as- 
sented: to his continued. possession.. There 
being-no such plea of holding over, the 
matter falls to be governed by S. 111 (a) 
of the Transfer of Property Act. If the 
periòd of: lease had expired on January 
10, 1970, the relationship of landlord and 
tenant. .ceaséd: and the defendant became 
a trespasser. In the present case, the re- 
spondent who was the defendant, in 
Ground No. 6 of his memorandum of 
appeal before the High Court urged that 
the courts below should have held on the 
basis: of the plaintiffs case read with the 
lease deed that: the lease would expire 
on January 10; 1970. There was, therefore, 
no question of service of any noce 
under S. 106 of the Transfer of Property 
Act, a 


6.. There is also na question of the 
defendant being a statutory tenant. It 
is no doubt true that the State Govern- 
ment of West Bengal by Local Self Gov- 
ernment, Department -Notification dated 
August. 10, 1972 constituted Sainthia to 
be a Notified area, but: that is: of na legal 
consequence. There is: a distinction. þe- 
tween a Municipality and a Notified area. 
The provisions of the West. Bengal Pre- 
mises Tenancy Act, 1956 extend „to a 
Municipality and are not applicable. to: a 
Notified. area. Upon. determination of the 
contractual tenancy, the defendant there- 
fore did not. become a statutory . tenant. 
The. point, was decided against. the de- 
fendant by the court of first. instarice and 
was not. pressed into service before the 
Tearned District. Judge or the High 
Court. The matter must rest at that. 


` 7 The result, therefore, is: that the 
appeal succeeds, The*judgment and de- 
i Court., isi set. 
aside and those of the Courts below de- - 
creeing the plaintiff's suit are restored. 
There shall be no order as to costs, 

8. After we had dictated the judg- 
ment, counsel. for the respondent made a 
request. for time to vacate the demised 
premises, Even though the respondent 
has remained in possession for over 16 
years after the expiry of the Tease, we 
direct that. the decree shall not be ex- 
ecutable till December: 31;, 1981 provided 
the respondent: files an undertaking with- 
in four weeks: from today that he shalt 
hand over vacant and peaceable posses- 
sion to the appellant at the expiry of the 
said. period, and will not, in the mean- 
while, induct: any other person or part 
with possession of the premises, Ef such 
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undertaking is not filed within four weeks 
from today, the decree shall be execut- 
able forthwith without any further re- 
ference to this Court. We further direct 
that the respondent shall deposit all the 
arrears of damages for use and occupa- 
tion up-to-date within one month from 
today and shall continue to deposit such 
damages equivalent to monthly rent on 
the 10th day every month. 

Appeal allowed, 





AIR 1981 SUPREME COURT 1552 
(From: Punjab & Haryana) 
D. A. DESAI AND A. P. SEN, JJ. 


Criminal Appeal No. Nil of 1981 
{Arising out of S. L. P, (Crl.) No. 96 
of 1981), D/- 7-5-1981. 

Jagrup Singh, Appellant v, The State 
of Haryana, Respondent. 

Penal Code (45 of 1860). Secs. 300, 
Cl. Thirdly, 300 Exception 4, 302 and 
304 Part H — Accused giving blow on 
deceased with blunt side of gandhala — 
Assault in heat of moment and without 
premeditation — Case would be covered 
by Exception 4 of S. 300 — Cl. Thirdly 
of Section 300 would not apply. Deci- 
sion of Punjab and Haryana High Court 
Reversed. 

Where the accused struck the de- 
ceased with the blunt side of a gan- 
dhala in the heat of the moment. with- 
out premeditation and in a sudden fight, 
the case would be covered by Excep- 
tion 4 to Section 300. Applying Clause 
Thirdly of Section 300 to such a case 
would be illegal. Conviction of accused 
would be under Section 304 Part II and 
not under Section 302. Decision of Pun- 
jab and Haryana High Court, Reversed. 

(Para 14) 

There is no justification for the as- 
sertion that the giving of a solitary 
blow on a -vital part of the body result- 
ing in the death must always neces- 
sarily reduce the offence to culpable 
homicide not amounting to murder 
punishable under Section 304, Part II 
of the Code. If a man deliberately 
strikes another on the head with a 
heavy log of wood or an iron rod or even 
a lathi so as to cause a fracture of the 
skull, he must, in the absence of any 
circumstances negativing the presump- 
tion, be deemed to’ have intended ‘to 
cause the death of the victim or such 
bodily injury as is sufficient to | 
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death. The whole thing depends upon 


the intention to cause death, and the 
case may be covered by either Clause 
Firstly or Clause Thirdly. The nature 


of intention must be gathered from the 
kind of weapon used, the part of the 
body hit. the amount of force employed 
and the circumstances attendant ` upon 
the .death. (Para 6) 


Under Clause Thirdly of Section 300 
of the Code, culpable homicide is mur- 
der if both the following conditions are 
satisfied: (a) that the act which causes 
death is done with the intention of 
causing a bodily injury: and (b) that 
the injury intended to be inflicted is 
sufficient in the ordinary course of 
nature to cause death. It must be prov- 
ed that there was an intention to in- 
flict that particular bodily injury which, 
in the ordinary course of nature, was 
sufficient to cause-death, viz. that the 
injury found to be present was the in- 
jury that was intended to be inflicted, 

(Para 7) 


Looking at the totality of the evi- 
dence in the instant case it would not 
be possible to come to the conclusion 
that when the accused struck the de- 
ceased with the blunt side of the gan- 
dhala, he intended to cause such bodily 
injury as was sufficient in the ordinary 
course of nature to cause death. If a 
man is hit with the blunt side on the 
head with sufficient force, it is bound 
to cause death. There can be no doubt 
that it was used with certain amount 
of force because there was cerebral 
compression. But that by itself is not 
sufficient to raise an inference that the 
accused intended to cause such bodily 
injury as was sufficient to cause death. 
He could only be: attributed with the 
knowledge that it was likely to cause 
an injury which was likely to cause the 
death, The matter. therefore. does not 
fall within Clause Thirdly of Sec. 300 
of the Code. (Para 9) 


Cases Referred: „Chronological Paras 


AIR 1972 SC 952: (1972) 3 SCR 505: 
1972 Cri LJ 587 8 
AIR 1972 SC 2574:1973 Cri LJ 36 8 
AIR 1968 SC 867: (1968) 2 SCR 246 : 
1968 Cri LJ 1023 11,12 
AIR. 1968 SC 1390: (1968) 3 SCR 685 
31968 Cri LJ 1647 - 11,12 
AIR 1958 SC 465: 1958 SCR eo 1958 
Cri LJ 818 . 811 
AIR 1956 SC 116: (1955) 2 ser "1140 : 
1956 Cri LJ 285 10 
AIR 1954 SC 652;:1954 Cri LJ 1676 10 
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_ SEN, Ju— The short point involved 

in this appeal is whether the appellant 
i guilty of culpable homicide amount- 
ing to murder punishable under 
tion 302, Indian Penal Code. or only of 
culpable homicide not amounting to 
murder punishable under S. 304. Part II 
Indian Penal Code (hereinafter called 
‘the Code’). It is not disputed that: the 
appellant. \Jagrup Singh, struck a blow 
with the blunt side of a` -gandhala on 
the head of the deceased, Chanan Singh, 
who was his uncle,- resulting in his 
death. It appears that after the death 
of Joginder Singh, the deceased Chanan 


Singh’ was looking after the family of. 


his brother. Joginder Singh consisting of 
his widow Mst. Dalip Kaur and her 
children. He had settled the betrothal 


and marriage-of Mst. Dalip Kaur’s- dau-- 


ghter. Tei Kaur: The prosecution case 
is that the appellant Jagrup Singh. and 
his- brothers, Billaur Singh, Jarmail 
Singh and Waryam Singh, co-accused, 
. although they were collaterals of Jogin- 
der Singh, were not 
Dalip Kaur to the niarriage of her dau- 
ghtéer Tei Kaur, at the instance of the 
deceased Chanan Singh. On account of 
this. there was ill-feeling between the 
parties. 


2. On the fateful evening, i, e. on 


20-3-1978, at 5.15 p. m. the marriage of 
Tei Kaur. was performed. It is alleged 
that shortly thereafter, the - appellant 
Jagrup Singh armed with a gandhala, 
his brothers Billaur Singh armed: ` with 
gandasa and Jarmail Singh and Waryam 
Singh armed’ with lathis “emerged 
suddenly and made a joint assault on 
the deceased Chanan Singh and the 
three eye-witnesses, Gurdev Singh, 
PW 10, Sukhdev Singh, PW 11. and 
Makhan Singh, PW 12. ‘The deceased 
along with the three eye-witnesses was 
rushed to the Rural . Dispensary. - Rari 
where they were 
by Dr. Bishnoi, PW 3, who found that 
the deceased had a lacerated wound 
9 cm x 1 4 em bone deep on the -. right 
parietal region, 9 cm away from the 
‘tio of right pinna; margins of wound 
were red, irregular and were bleeding 
on touch, direction of. wound was 
antero-posterior. The.. deceased was 
in a serious condition . and, therefore, 
he was referred by, Dr. Bishnoi. to the 
Civil Hospital, Sirsa, where he ‘died on 
the morning of; 21-3-1978 at 2.10 a. m“ 
` 3.. Dr. Karan Singh. Senior ` Medical 
Officer, Civil Hospital, Sirsa, PW 1. pèr- 
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formed an. autopsy. on the dead body of 
the deceased. He found the following 
external injuries: ; 

A stitched ` contused: wound 9'/2 cm 
long situated- on right side of the head, 
9 cm above the top of pinna and 9 cm 
above the eye brow. Skull deep. direc- 
tion’ antero-posterior, - - 

On dissection, he found ie following 
internal injury: 


A fracture line running starting from 


the lower and the, anterior part of 
- parietal bone injuring the middle men- 


the 
the 


ingeal artery near its entrance into 
skull and traversing medially across 
base ‘of right middle fossa, crossing the 
mid-line and extending slightly to the 
left of mid-line. There was a dark red 
haematoma (extra-dural) 3”x3” over- 


‘lying the parietal and temporal lobes of 


brain on right side and the area. was . 
compressed. 

In his opinion, the death of the deceased 
was-.due to cerebral compression as a 
result of the head injury * which was 
sufficient in the ordinary course of na. 


. ture to cause death. ` 


4. The High Court of Punjab and 
Haryana, agreeing with thè Additional 
Sessions Judge, Sirsa, held that the ap- 
pellant struck a blow on the head of the 
deceased with the ‘blunt side of the gan- 
dhala with the intent of causing such 
bodily ‘injury which was sufficient in the 
ordinary ‘course of nature to cause death 
and that being so, the- appellant way 
guilty of culpable homicide amounting 
to murder punishable under S. 302 of 
the Code. 


5. In assailing the conviction, learn- 
ed counsel for’ the appellant contends 
that the appellant having struck a 
solitary. blow on thehead of the deceas- . 
ed with the blunt side of the gandhala, 
can be attributed with the knowledge 
that it would cause. an injury which was 
likely to cause death and -not with any 
intention to cause- the death of the de- 
ceased.. The. offence _ committed by the 
appellant, therefore. amounted to cul- 
pable -homicide not amounting to murder. 
punishable under $. 304, Part II of the 
Code. He further contends, in the alter- 
native, that there could be no doubt 
that the appellant,. acted in the heat of 
the moment when he. hit the deceased 
and is, therefore. entitled to the. benefit 
of Exception 4 of S. 300 of. the Code. On 
the other hand. learned counsel for the 
State contends that the matter ‘squarely 
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falls within Clause Thirdly. of S. 300 of 
the Code. He submits that merely be- 
cause the appellant rendered a solitary 
blow with the blunt side of the gan- 
dhala on the head would not necessarily 
imply that the offence amounted to 
culpable homicide not amounting to 
murder punishable under S, 304. Part H 
of the Code. 

6. There is no justification for the 
assertion that the giving of a solitary 
blow on a vital part of the body result- 
ling in the death must always necessarily 
-reduce the offence to culpable homi- 
jade not amounting to murder punish- 
able under S. 304, Part II of the Code, 
If a man deliberately strikes another on 
the head with a heavy log of wood or 
an iron rod or even alathi soas to cause 
a fracture of the skull, he must. in the 
‘absence of any circumstances negativing 
the presumption. ‘be deemed to have 
intended to cause the death of. the vic- 
tim or such bodily injury as is sufficient 
to cause. death. The whole thing. de- 
‘pends upon the intention to cause death, 
and the case may be covered by either 
Clause Firstly or Clause Thirdly. The 
nature of intention .must be gathered 
from the kind of weapon used, the part 
of the body hit. the. amount of force 
employed and the circumstances atten- 
dant upon the death, 

7. The ingredients of Clause Thirdly 
of S. 300 of the Code were brought out 
by Vivian . Bose, J. in Virsa Singh v, 
State of Puniab, 1958 SCR 1495 at 
p. 1503: (AIR 1958 SC 465 at p. 467) in 
his terse language: 

“To put it shortly. the ` prosecution 
must prove the following facts before 
it can bring a case under S. 300, 
“8rdly.” 

First, it must establish, quite objec- 
tively, that a bodily injury is present 

Secondly, the nature of the iniury 
must be proved. These are purely objec- 
tive investigations. 

Thirdly, it must be proved that ‘there 
was an intention to inflict that parti- 
cular bodily injury. that is to say. that 
it was not accidental or unintentional. 
or that some other kind of injury. was 
intended. 

Once these three elements are proved 
to be present, the enquiry proceeds fur- 
ther and. 

‚Fourthly, it must be proved that the 
injury of the type iust described made 
up of the three elements set out above is 
sufficient to cause death in the ordinary 
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course of nature. This part of the en- 
quiry is purely objective and inferen- 
tial and has nothing to do with the in- 


‘tention of the offender.” 


explained the third 
following words: 


The learned Judge 
ingredient in the 
{at p. 468). 

The question is not whether the pri- 
soner intended to inflict a serious injury 
or a trivial one but whether he intended 
to inflict the injury that is proved -to be 
resent. If. he can show that he did not, 
or if the totality of the circumstances 
justify such an inference, then, of 
course, the intent that the section re- 
quires is not proved. But if there is 
nothing beyond the injury and the fact 
that the appellant inflicted it. the only 


possible inference is that he intended to 


inflict if Whether he knew of its seri- 
ousness, or intended serious conse- 
auences, is neither here nor there. The 
question, so far as the intention is con- 
cerned, is not whether he intended to | 
kill, or to inflict an injury of a parti- 
cular degree of seriousness, but whether 
he intended to inflict the injury in ques- 
tion; and once the existence of the in- 
jury is proved the intention to 
zause it will be presumed unless the 
evidence of the circumstances warrant 
an opposite conclusion. 


These observations of Vivian Bose, J. 
have become locus classicus. The test 
laid down in Virsa Singh’s case (supra) 
for the applicability of Clause Thirdly is 
now ingrained in our legal system and 
has become part of the rule of law. 
Under Clause Thirdly of S. 300 of the 
Code, culpable homicide is murder if 
both the following conditions are satis- 
fied: (a) that the act which causes death 
is done with the intention of causing a 
bodily injury: and (b) that the injury 
intended to be inflicted is sufficient in 
the ordinary course of nature to cause 
death. It must be proved that there was 
an intention to inflict that. particular 
bodily injury’ which, in the ordinary 
course ‘of nature, was sufficient to cause 
death. viz. that the injury found to be 
present was the injury that was intend- 
ed to be inflicted... 


8. The decision in Virsa Singh’s case 
(AIR 1958 SC 465) (supra) has through- 
out been followed as laying down the 
guiding principles. The decisions are 
too numerous and we may notice only 
two of them: Gudur Dusadh v. State of 
Bihar, (1972) 3 SCR 505: (AIR 1972 SC 
952) and Chahat Khan v, State of Har- 
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yana AIR 1972 SC 2574.: In Gadur 
Dusadh’s case, the day before the occur- 
rence, the accused had killed a goat and 
on the advice of the deceased. the zom- 
. plainant. lodged a repcrt.' On. the next 
morning, while: the deceased.-was re- 


turning from his. fields along with his | 


son, they were assaulted. by the accused 
- persons who had been . hiding. on the 
route, Thereafter, the accused . set fire 


to the hut of the. deceased. On hese. 


facts it was held that the.act of the ac- 
cused who had waylaid the deceased 
was a pre-meditated act and, therefore, 
the accused had the necessary intention 
to: commit murder. In. Chahat’:K.an’s 
case also, the deceased was waylaid, by 
the accused- who were armed- with 
‘lathis. That . case is destructive oi the 
theory that a solitary blow on the head 
reduces the offence ‘to cupable homicide 
not amounting to murder. punishable 
under S: -304, Part IE. From thë evi- 
dence it emerged: that the accused had 
- both gun and a lathi, and he made full 
-use of the lathi by -using both the. Lands 
and struck a blow. on the ` -head..o2 the 
deceased with sufficient -force, The soii- 
tary blow with the lathi was, sufficient 
in the ordinary. course of nature to 
cause his’ death arid there was no Jeca~ 
sion for using the gun which was hang- 
ing on his shoulders, Both these rases 
fell within Clause Thirdly’ as there was 


clear intention to cause such bodily in- 


jury which in’ the; or¢inary coursa of 
nature was sufficient. -to cause deat 


9, Looking at the tetality of the evi- 


dence, it would not be possible to rome. 


|to the conclusion that when the appel- 
lant struck. the deceased with the lunt 
side of the gandhala, he 
cause such bodily -injury as was suffi- 
cient in the ordinary course of ‘nature to 
cause death. A gandhala is a. cormmon 
agricultural implement ‘consisting of a 
flat. rectangular iron strip. three sides 
of which are blunt, embedded in a 
‘wooden handle.. The-:length of. the iron 
strip is in continuatior.:of ‘the -wcodan 


handle and the.end portion: is -:sharp, © 


which is’ used to dig. holes in. the 2arth 
to set up fencing on embankemerts in 
the field. If a man is. hit with the >lunt 
side on the head-witk - sufficient: corce, 


it is‘ bound to cause. as here, : “ceath,- 
There can be-no doubt that it was used ` 


with certain amount of force bezause 
there was cerebral compréssion. But that 
by itself is not sufficient . to raise an in- 
ference that the appelant - -intended - to 
cause such bodily injury: “as was’ suff- 


Jagrup Singh v, State. of. Haryana: 


intended to- 
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cient to cause death. He could only be 
attributed with the knowledge -that it 
was likely to cause an injury which was 
likely to cause -the death. The matter, 
therefore, does. not-fall within ` ‘Clause 
Thirdly of S. 300 of the Code.- i 


10. In Chamru“ Budhwa v. State of 
Madhya Pradesh, AIR 1954 SC 652 in 
somewhat similar circumstances., where 
there: was- exchange of abuses between 
the two parties both of whom were 
armed with lathis, they came to blows . 


_and in the course of the fight that en- 


sued, the accused struĉk a lathi blow on 


‘the head of the deceased which -caused 


a fracture of the ‘skull resulting in the 
death. In view’ ‘of the fact that the ac- 
cused had given. only ‘one blow in the 
heat: of the moment, it was held that. all 
that.can be said was that he had given 
the blow with the’ knowledge that it was 
likely to cause death and. therefore. the 


‘offence fell under Section 304,: Part II of 


the Code. In ‘Willie (Williams) - Slaney 


-y. State of Madhya Pradesh, (1955) 2 SCR 
` 1140: (AIR 1956 SC 116). 


there was, as 
here. a’ sudden quarrel leading to an ex- 
change of abuses and in the heat of the 
moment a solitary blow with a hockey- 


‘stick had been given on the head. The 


court held that. the offence ‘amounted to 
‘culpable ‘homicide - not amounting to 
‘murder punishable dor Section 304, - 
Part II 


i1. At. this siae we- think, it- desir- 
able to refer to two other: decisions in 
Harjinder Singh v,. Delhi Admn.- (1968) 2 
SCR. 246:(AIR -1968 -SC-~ 867) and - 
Lakshman. Kalu Nikalje v. -State `of 
Maharashtra, (1968) - 3 '°.SCR°685: (AIR © 
1968 SC 1390) where: the court, relying 
upon ‘the © principles - enunciated by 
Vivian Bose, .J, in Virsa: Singh’s case 
TAIR 1958 SC 465) (supra), excluded the 
application of Clause. Thirdly. because 
the third ingredient laid ‘down. viz. the 
intention to. cause the particular injury 
which was likely to. cause death, was 


not present, , 


12. In’ ‘Hartinder ‘Singh's “case (AIR. . 


41968 SC 867) {supra} there was a sudden 


commotion when the accused: took out a: 
‘knife and. stabbed the deceased,- who 


‘intervened in a fight, At this . stage, the 


deceased was- in: a crouching: position | 
presumably to: intervene ` and separate 
the two persons fighting, It could not, 
therefore, be said with any definiteness 
thatthe -accused .aimed a. -blow at :a 
particular part :'of.żthe thigh . that it 


-would cut -fhe femoral artery’. which. 
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, would result in the death of the deceas- 

‘ed, It was, therefore, not possible ta 
apply Clause Thirdly of S. 300 of the 
Code. In Laxman Kalu Nikalie’s case 
(AIR 1968 SC 1390) (supra) there was a 
sudden quarrel and the accused lost his 
temper and whipped out a knife 
and gave one blow. Although it was 
` given on the chest, it was not on a. vital 
part of the chest and but for the fact 
that the knife cut the auxiliary artery. 
death might not have ensued. 


13. In the present case, there is no 
doubt that there was a sudden quarrel 
and the appellant assaulted the deceased 
with blunt side of the gandhala on the 
head in the heat of the moment, What 
actually was the immediate cause for 
the assault by the appellant on the de- 
ceased at the marriage ceremony of Tej 
Kaur, is not clear. The genesis of the 
quarrel resulting in the head injury ta 
the deceased is not known. The pro- 
secution came with a positive case that 
the appellant, together with his three 
brothers, who had not been invited ta 
the marriage of Tej Kaur by Mst. Dalin 
Kaur at the instigation of the deceased 
Chanan Singh, came armed with differ- 
~ ent weapons to teach the deceased a 
lesson. But the prosecution has failed tc 
examine Mst. Dalip Kaur and the de- 
fence version is that the appellant and 
his brothers had been invited to the 
marriage of Téej Kaur by Mest. Dalip 


` . Kaur. 


{a aero these mimis miè 
prosecution case, the High Court was 
constrained to observe: 


Tn the absence of any specific and posi- 
tive, evidence. whether oral or docu- 
mentary, it is: not possible to arrive at 
any positive conclusion that this cir- 
cumstance furnished any motive for the 
accused to attack Chanan Singh (de- 
ceased) and three other prosecution 
witnesses, After a cateful perusal of the 
entire prosecution evidence, it appears 
more probable that the accused had alsa 
‘joined in the marriage as-the. collaterals, 
but something happened on the spur of 
the moment which resulted in the ìn- 
fliction of injury by Jagrup Singh on the 
person of Chanan Singh which resulted 
into his death. In the first information 
report, it had not been disclosed, as was 
subsequently made out at the trial, that 
the accused had come from the house of 
Jarmail Singh, accused, armed with 
‘weapons, . . (emphasis supplied), 
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In our judgment. the High Court hav- 
ing held that it was more probable that 
the appellant Jagrup Singh had also at- _ 
tended the marriage as the collateral, 
but something happened on the spur of 
the moment which resulted in the in- 
fliction of the injury by Jagrup Singh 
on the person of the deceased Chanan 
Singh which resulted in his death, mani- 
festly erred in applying Clause Thirdly 
of S. 300 of. the Code. On the finding 
that, the appellant when he struck the 
deceased with the blunt side of the gan- 
dhala in the heat of the moment. with- 
out pre-meditation and in a sudden 
fight, the case was covered by Excep-~- 
tion 4 to S. 300. It is not suggested that 
the appellant had taken undue’ advant- 
age of the -situation or had acted in a 
cruel or unusual manner. Thus, all .the 
requirements of Exception 4 are clearly 
met. That being so, the conviction of the 
appellant Jagrup Singh, under S. 302 of | 
the Code cannot ke sustained. 

15. The result. therefore, is that the 
conviction of the appellant under S. 302 
is altered to one under S. 304. Part II of 
the Indian Penal Code. For the altered 
conviction, the appellant is sentenced to 
suffer rigorous Beprecnment for a 
period of seven years. 

Conviction altered. 
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Dahyabhai Chimanlal (dead) by L. Rs 
Appellants v, Ambalal Himeslal Re~ 


D/- 


. spondent, 


Transfer of Property Act (4 of 1882), 
Ss. 53: and- 130 — Trust property con- 
sisting of income from dividend on | 
shares Im companies and managing 
agency commission — Beneficiaries also 
trustees under the trust deed — Bene- 
ficiaries effecting two assignments of 
trust property: to creditors — First as- 
signee. giving notice of assignment to 
trustees-heneficiaries — He will have 
priority in. receiving trust income. 
(Companies Act (1956), Ss. 150 and 154); 
(Specific Relief Act (1963), Section 19 
(b) (i). 

‘Where the beneficiaries under a trust 
who were also the trustees of the ut 


SEEN 


- bound to, ‘distribute dividends 
appeared on 
maintained . 


. 1981 ` 


from shares of companies and managing 
‘agencies commission which constituted 
the property of the trust to a creditor 
and also made.a similar .assignmen= to 
another . creditor in .repayment of Ioan 
they contracted. the first- assignee-cradi- 
tor would have ` priority in ` the matter 
of receiving the dividend income from 
the assignors-debtors when he had gfven 
notice of assisnment to the trustses- 
beneficiaries. In such a case. it could not 
be said that the. second assignee being 
a bona fide transferee for ‘considerazion 
without ‘notice and the first ‘assignee be- 
ing negligent in that he. failed to nctify. 
the companies: whose shares were the 
trust property, the income from waich 
was to be recéived by the second assig- 
nee, about the assignment’ of the r-ght 


to recover the income thereof and zail- _ 


ed to take a Power of Attorney or some 
such authority by’ which: he . could re- 
cover. the dividends directly from tha 
‘companies:-and he granted extensior. of 
‘time in repayment of debt on a mere re~ 
presentation of the debtors that. the iñ- 
-come was not received was estotped 
from claiming. priority... (Para 13) 

The objection as to failure ‘to zive- 
notice to the companies whose shares 
constituted - property of the trust over- 
looked the substantive provision in Sec 
tion 153 of the Companies’ Act.--1956 
which provides that no notice of any 
trust, express. implied or - construc-ive, 
shall be entered on the register of mem- 
bers or of debenture holders, The shares 
stood’in the’ name of the trustees but 
the fact that they were ‘trustees would 
not be recognised by the © corripanies. 
The obligation is of the trustees to dis- 
tribute the -dividend - income. The 
trustees had the notice of the. assign- 


"ment. Even if the creditor Ist assignee | 


had given notice of assignment to the 
companies, they would have taker no 
note of it because ‘the ‘companies. were 
to the. 
members whose hames 
the register of- members as 
under S. 150 of the Companies Act In 
the facts of the case to claim benefit as 
a..bona fide transferee - thë second as- 
signees ought to haye made enquiry from 
the trustees and -not from compenies 
who would have neither recognised trust 
nor’ assignment. - (Para 12) 

Further, the objection as to not taxing 
power of attorney to’ collect dividends 
directly: from’ the . companies betrayed 
lack of knowledge of the legal position 
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assigned their rights to receive income . 


-and Toos and his daughters. 


pointed five 
gave a specific direction in-clause 8 of 
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about payment of dividends- on shares 
of companies, The company incorporat- 


ed under the Companies Act. 1956 or an. 
existing company must maintain as en- 


‘joined by S. 150; a register of its mem- 


bers; S. 154 permits a company to close 
the register of members and this is re- 
sorted to when- the’. -dividend is to be 
declared so. that the dividend may 
be paid to the person: whose name as 
member*is entered in the register of 
members, “Now.- the- trustees in the in- 
stant case have got.their names entered 
‘as members of the- company -and ob- 
viously the dividénd would be payable . 


` to them. Once the trustees recovered the 


‘dividend they were undér an obligation 
to distribute the income to the bene- 
ficiaries,.And the recipient . of the in- 
come with a liability to distribute the 
same had received -notice of assign- 


‘ment. There was no: further. obligation 


on the part of the 1st assignee to obtain 


‘a. power of attorney so as to make ar-. 


rangements for ~ directly receiving the 
dividend from the companies..The com- 
panies may or may not: recognise such 
authority. (Para 13) 


_ Furthermore, even if the ist assignee 
granted extension of time. for repayment 
of debt that would not give any right 
to the second assignee to claim that 
thereby his debt was jeopardised and . 
that such action of the 1st ' assignee 
amounted to a representation to ‘the 
second assignee acting on which he ad- 
vanced loans which would estop the Ist 
assignee from claiming priority over 
the second assignée, which. on obvious 
facts. the Ist assignee was entitled to 


enjoy.. ` _. (Para 14) 
Cases _: Referred : ` Chronological Paras 
AIR 1956 Mad 570° 12 


(1896) 1 Ch 559: 65: LJ Ch 400: 74 ET 
219. Re. Severn and Wye and ores : 
. Bridge Rly. Co. - 11 


DESAI, J.:— Sir -. . Rustom . Vakil ‘of 
Ahmedabad died on. November 1, 1933, 
leaving behind him his widow Lady 
Tehmina. three sons . Jehangir, Percy 
He oS 
made his last will and testament ` 
November 18, 1924. By this will he 
‘persons as executors -and 


the will that certain properties _ therein 
specified be settled on‘trust by execut- 
ing a trust deed and the executors were 
to be trustees for the- purpose of ‘the 
trust. 
that his son Jehangir be appointed . as 


A further direction was given ` 


an additional trustee and executor ‘when 
he attained the age.of 21 years, Ey. 
clause 8-F of the will he directed: that 
during the lifetime of his son Jehangir. 


Perey and Todos the entire income of tha — 


‘trust properties shall. be, enjoyed. by 
them in equal shares but that‘ after the 
lifetime of each son, trust’ property fal- 
- ling * to. his: 1/3- 


‘ (sons and daughters) in. the -proportion 
therein. mentioned, - After - his death 
. there was some litigation between’ Percy 
on the one hand and Jehangir, Toos and 
Lady .Tehmina ‘on the other: for: - ad- 
-ministration óf the estate of the 
‘ceased,. The litigation ended in’ a`: cor- 
sent decree and pursuant to: the ‘terms 
‚Of the consent decree a’ trust:deed. wes 
“executed on April 14, .1941, Some of 
. the trustees named by the testator had 
died in the meantime with the* t 
that the trust- deed - named- Jehangir, 
_. Percy. Lady. Tehmina and three - other 
persons as’ trustees, - 


annexed to the trust. deed specifying 


the properties which -:were settled. : on’ 


trust in: fulfilment of the direction. given 
in the will of the testator,- 
to the’ 10th Schedule is necessary for 
the purposes: of this. appeal ‘in which 
shares of a number of companies. and 


_ the right to specific share in the income. 
of certain managing. angency companies © 


was enumerated, By 1948 ofthe ` three 
trustees other than the ‘descendents | : of 


the’ testator only one Sarosh ‘Kothawala i 


was surviving and he desired’ to, retire 
as a -trustee,:. 
' denture dated. August’ 3, 1948 _.Sarosh 
' Kothawala’ retired as a ` trustee and 
Toos, one-of the sons of the testator 


was appointed’ as a trustee: ‘Conséou- — i 
` titled to priority in payment pursuant..to 


ently, Jehangir, Percy, Toos‘and Lady 
- Tehmina . were’ the trustees 
< amongst them ` Jehangir, Percy .:Toos 


$ were also the ‘beneficiaries ‘of the: trust,- 


2. “On October 12, ` 4849, - Jehårigir 
_ took. a loan of Rs;-1,00,000/- from. Ist re- 
_ spondent: ‘Sheth Ambalal- Himatlal.: : -and 
assigned to: him by way of: charge :to še- 


‘cure repayment of the- amount 'ad-- 


` vanced, all rights, ‘elairns ‘and ‘intefest 
over the income “payable to him: ‘ander 
clause 8-F : ‘of the will ‘of ‘Sir Rustom 
- Vakil, ‘On. January 7.1950; - Toos” -bór 
rowed a loan of Rs, 1,00, poo- from the 
. Ist respondent and ‘imade*- identical 


assignment ‘of this share * ‘Of - P the -income- 


in favour of: the “creditor, ~ On “May 28, 
1950, Percy ‘borrowed a` Toan of © Ru- 
pees 1,00, 000/= ` ‘from the’ first respon- 
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day: on which -the advance was’ 


share, interest as~ 
well.as principal- shall go to his. children — 


-trust, 


de- - 


result’ 
-his favour. the right ‘to. receive 
‘A’ schedule .. was- 


‘further loan of Rs,. 3,00,000/- was 
-A reference 


- purpose, - 
‘withregard to the’ 


‘Accordingly, | by the’ ini- 


‘and -from’. 


' Division), 
‘spondent. impleaded the . present ap- - 
- pellant Sheth Dahyabhai... the heirs -of 
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dent, and made a similar assignment of 
his share of the income in favour of 
the income in favour of. the Ist respon- 
dent, Notice of assignment was. given 
to the trustees in each case on the very 
- made, 
Jehangir, Percy and Toos obtained from 
Ist: respondent creditor ..extension of 
time for. the repayment of the _advanca 
of Rs,. 3,00,000/- on the pretext: that the 


‘income of. the year 1949-50 was yet to 
-be recovered by them and by pledging 


a part of the shares comprised: in - the 
Respondent :No; 1 asserts that -in 
consideration of- the extension of. time 
granted by him; the debtors... Jehangir, 

Percy and Toos agreed to :be jointly and 
severally liable -. for . repayment of the. 
whole of the amount of Rs, 3,00,000/- to 
him. . Subsequently,.on June 14. 1951, 

Jehangir Percy and ‘Toos - borrowed a 
loan. of Rs, 3,00,000/-- from the appel-- 
lant: Sheth Dahvabhai'-and assigned: in 
certain 

dividend andthe right. to.receive -the 
income- of the three commission agèn- 
cies till- the debi was fully repaid, -A - 
bor- 
rowed by Jehangir,.. Percy .and Toos 


from Sheth - Dahyabhai , and exectited an . 
. assignment. of an identical nature ‘in’ his `, 


favour,’ The second deed of assignment 
was impounded by.’the Collector. for. ad- 
judging the: adequacy ofthe stamp duty 
but that is not relevant for the present 
“The dispute in. this. appeal ` is 
priority | ‘to claim . 
payment under the assignnient in ' fav- ii 
our of. ithe ‘Ast - respondent - and the™ ap- $ 


pellant,.. Respondent ‘No, I claims, pri- 


ority.-in, payment over ` appellant under 
assignment in Bis . favour, - He’ also | 


agreement undertaking foint and .sev- 


` eral liability for. the whole. of the - 
_.amount- of . Rs, 3,00,000/- to him, Ap- 


pellant . Dahyabhai disputed the. ` double ` 


priority, claimed by --the Ist respondent ; 
which- led. to a suit.. being. Civil“ Suit 


No. 179/52 filed, by the ‘Ist respondent. 
in the Court of: Civil Judge ` (Senior 
Ahmedabad... To this suit re- 


Jehangir who. had died in the meantime, 


„the. heirs of Percy who. also Had. died . 


in ‘the: ‘meantime, -Tos ahd Lady, .Teh- 
mina. and the. various . companies. whose 


: shares’, -WETE . pledged either with the. Ist 


‘respondent. or’ the.. appellant as also -the 


-Official- assignea representing - ‘the estata 
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of Jehangir and Toos. who’ had been ad- 


judged insolvent in their lifetime and . 


the trustees of the  properties.at the 
relevant time. ‘It is not ` necessary të 


Tefer to the various averments in. the 


plaint--save and except saying. that Ist 
respondent . prayed for a ` declaration 
that the transfers made by way. of as- 
signment or mortgage in favour of | the 
appellant were not binding upon the Ist 
respondent. and for injunction. restrain- 
ing the appellant from recovering the 
income- which was payable to him. A 
further declaration was sought that the 
lst respondent: had a prior and prefer- 
ential right to the income. of the assign- 
ed’ chose-in-action and sought an in- 
junction against some of the. other de- 
fendants restraining. them from ~ acting 
contrary to his rights under the am 
ment; A prayer was also made that . 

be declared that Jehangir, -: Percy a 
Toos -were jointly. and - “severally — -jiable 
‘to the plaintiff for his dues and he had 
a prior. and. preferential right even in 
respect of: the joint | and. several liability 
of his debtors, — |. 

3. At some stage ee the 
Union of India had ‘to be ‘joined as .a 
defendant as defendants 4-10 in the suit. 
some of the companies shares of which 


were the trust property: notified’ that- 


have been served with ` notice.-by the 


Commissioner of Income-tax to pay the 


dividends and share of income due and 
payable to the trustees of the trust to 
the Income-tax Department;. After: im- 
pleading the Union of India as defen- 
dant, the Ist respondent .amended ‘his 
plaint adding a.further prayer that it 
. be declared that ‘the: 1st respondent, had 
prior and preferential right .as “against 
the Union of India to receive income of 
the trust properties and-for an inijunc- 
tion restraining the Union of India from 
obstructing :or interfering with -the right 
of the plaintiff: © 


4. The appellant contested ‘the suit, 
‘inter ‘alia, contending that he was not 
aware of the loans advanced by the 
plaintiff and that he ‘was also not aware 
_ of the assignments in. his favour and 

that the Ist respondent’ plaintiff “was 

negligent in not intimating to the com- 
“panies whose shares were the trust 
property about. the assignment in his 
favour and-that this inaction or- omis- 
sion amounted to negligence on the part 
of -the Ist respondent plaintiff and he 
was not entitled to claim any -priority 


over the appellant defendant and that. 


the appellant was a bona fide transferee 
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for value without notice of the assign- 
ment made ` in favour ` of ‘the plaintiff. ` 


5. Tt is unnecessary to refer to the 


priority claimed by- Union. of India in 


view of the fact that the trial court 
negatived - this. priority and. the: First, 
Appeal No. 612/56 filed by the Union 
of India in the High Court of Bombay 
was- dismissed and no ‘further proceed: 


ing appears to. ‘have ‘peen taken. - 


6. The suit filed by the Tst- ‘respon 
dent was decreed in. his favour save and 
except holding that the question of 
joint. and several liability of the three 
debtors could -not .be’. decided in. the 
suit filed by the lst rëēspondent, , Aggri- 
eved by. the decision of the trial Court 
the. appellant Ist defendant in the. suit 


‘preferred’ First Appeal: No.. 1/57 in the 


High Còurt- of Bombay. A Division 
Bench of the High Court heard the ap- 
peal of the present appellant, First Ap- 
peal No, 612/56 filed by the Union ` of 
India, and’ four.’ other appeals with, 
which we are not ‘concerned’ in the pre- 
sent appeal. The High Court by a com- 
mon judgment confirmed the decree of 
the trial court according priority to the 
the 
present appellant. On the question of 
joint -and several liability of the three 
debtors claimed by the’Ist respondent, 
the High Court: reversed the finding of 
the trial court and declared: that ‘three 
brothers, the three _ debtors | accented 
joint ‘and-several liability. for repay- 
ment of the three loans of Rs. 1,00, 000/- 


_ each advanced by the Ist respondent. 


However, the “High Court posed to it- 
self another’ question whether the as- 


. signment. made in favour of the Ist re- 


spondent covers the joint and several 
liability” of each of the three brothers 
to pay’ the:'outstanding loan and.. whe- 
ther this joint and several liability can 
be accorded priority ‘over the appellant 


~ and -directed that the issue be remitted 


to the trial court for certifying its find- 
ing to the- High Court. After the trial 
court certified the finding fo the High 
Court. ‘the: appeal was: set down for 
hearing -and finally the High Coúrt de- 
claréd that priority‘of the plaintiff does 
not extend to the additional Claim of the 
plaintiff: lst respondent “herein ` arising 
from ‘the acceptance -by Jehangir R. 
Vakil,- Percy R. - Vakil: and . defendant 
No. 4 of the- joint’ and ‘several liability 
to pay the- balance. of: loans taken . in. 
respect of- each ‘of them by the’ other ~ 
two. >> 


1560 S. C, 


7- Aggrieved by the decree of the 
High Court . according : priority to the 
debt of the three debtors Jehangir, 


Percy and Toos in repayment of the 
debt over the Ist’ defendant. the latter 
has preferred this appeal by certificate, 
` It may be made clear ‘that the Ist re- 
spondent has neither filed’ cross-objec- 
‘tions nor-any separate appeal question~ 
ing the decree of the High Court not ac- 
cording priority to the‘joint and sev- 
- gral liability undertaken by the three 
- debtors, `` $ ga 
8. The only question that survives 
‘for consideration in this appeal is whe- 
ther any case is made out for. interfering 
with the concurrent finding of the trial 
Court and the High Court about the 
prior and preferential right of the Ist 
respondent to recover his ` debt 
. the income of the trust property pay- 
able to the three beneficiaries over the 
appellant who is ‘another ereditor of the 


`, same ` debtors. 


9. ‘Assignments in favour. of the Ist 
Sepeni were prior in point of time. 
to the loans advanced by the appellant. 
The claim of priority of the lst respon- 
dent is questioned by the appellant 
contending that on. account of the 
omission, inaction or negligence on the 
part of the Ist respondent the appellant 
‘being a bona fide transferee for value 
. without notice, the Ist. respondent is 


estopped from. claiming” priority over. 


‘the appellant, 


10. Mr. S. K. Dholakia, learned ad- ` 


vocate who appeared for the appellant 
urged. three specific, instances of inac- 
tion, omission or negligence on the part 
of the Ist respondent, the cumulative eff- 
ect of which would result in an estoppel 
against the Ist respondent claiming pri- 
ority-over the appellant. Says. Mr, 
Dholakia. that the Ist respondent: (i) 
failed -to notify. the companies whose 
shares- were the trust property, 
come from which was to’ be 

by him about the - assignment of the 
- right to recover the income thereof and 
this omission having regard to the- fact 
that the trustees and beneficiaries -were 
the same, would constitute negligence 
and thereby he was estopped -from 
claiming | priority over appellant: -who 
-though a subsequent assignee was -bona 
-fide transferee for value without notice, 
-Gi) omission or. failuré of the Ist respon- 
dent to take a Power, of- Attorney or 
some such. authority by. which he could 
- "recover the, dividends directly from the 
companies thereby enabling the ap- 
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from . 


the in~ 
received . ) ead 
Claimed the income from the 
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pellant -to collect the income in respect. 
of which now priority. is claimed by the 
first respondent; - (iii) negligence of tha 
ist respondent in not enquiring whether 
the income ‘for the year 1949-50 .avail- 
able to the debtors was. recovered or 


-not and yet granting extension of time 


in repayment~of debt on a mere repre- 
sentation of the debtors that the in- 
come’ was not received. - 

11, Jehangir, Percy’ and Toos -the 
three debtors each: borrowed a loan of 


` Rs. 1,00,000/- from -1st respondent. All 


the three of them were- trustees under 
the trust settled pursuant to the direc- 
tion in’ the will of late’ Sir Rustom 
Vakil, Simultaneously they were | ‘also 
the beneficiaries of the trust, - “Each one 
of them was entitled to.a certain in- 
come, namely, dividends’ distributed ` by 
the companies whose. shares ` were held 
in trust. as also a share in the managing 
agency commission - of -certain com- 
panies. What emerges from’ this recital 
is that the trustees were also the ‘bene- 
ficiaries and debts were incurred by: the 
beneficiaries in their capacity as. bene- 
ficiaries.. While borrowing. loan the be- 
neficiary debtors assigned ‘their right 
to receive income‘ from the trust pro- 
perty which as trustees they were 
bound to distribute. and as beneficiaries 
they were entitled to receive, to the 
Ist respondent creditor in repayment of 
the loan advanced by him to each of the 
beneficiary. The assignment is thus of 
an actionable claim because there was 
no controversy that the dividends of a 
Share in company; can be assigned as a 
chose-in-action (See Re Severn and Wye 
and Severn Bridge Rly. Co., (1896) 1 Ch, 
559).. The assignors were the debtors 
who as beneficiaries were entitled’ to 
receive. the dividend income. The as- 
signee is the. 1st respondent. .Notice of 
assignment was given to the trustees 
who were liable to distribute. -the divi- 
dend income, Beneficiaries could . have 
trustees 
and beneficiaries who assigned the right 
to recover the income to their creditor 
also being trustees, had the notice’ of 
their own action. Even then there was 
formal. notice to, the sues of the as- 
signment. i 

12.-: Now the- grievance is that though - 
the notice of assignment may have been 
given. to the trustees, yet obviously the 
real notice intended by the section ought 
to . have -been given .to -the Com- 
panies who- were :to distribute the divi- 
dend income and omission to give.notice 


1981 
to the companies was evidence of the 
negligence of the 1st respondent creditor 
and thereby he would be estopped from 
claiming priority over a subsequent 
creditor who advanced ‘loan after: mak- 
ing. an - enquiry with.’ the . companies 
about the ‘assignment and’ who would 
thus be a bona fide transferee for 


valuable consideration without notice of _ 


assignment. .This approach overlooks 
the substantive provision in Section 153 
of the Companies Act, 1956 which pro- 
vides that no notice. ol any trust. ex- 
press, implied or cons7ructive. shall. be 
entered on the register of members or 
of debenture holders. 


recognised by the companies. The ob- 
ligation is of ‘the trustees ‘to ‘distribute 
the dividend income. The trustees had 
the notice ‘of the assisnment. Even if 
the creditor 1st respondent had given 
notice of assignment fo-the companies, 
they would have taken no note of it be- 
cause the companies w2re bound to dis- 
_ |tribute dividends to th2 members whose 
‘names appeared on the register of 
-|members ‘as maintained. under Sec. 150 
of the Companies Act. In this view of 
the matter we fail to see how the deci- 
sion in Brahmayya & Co v. K, P. 
Thangavelu Nadar, ATR 1956 Mad 570 
would help the appellant in which it 
was held that to the. general rule thata 
person cannot give a better title than 
he himself has, there is the qualification 
in favour of a bona: fide purchaser for 
_ value without : notice. Applying this 
general principle the. assignee of a debt 
may be estopped from . questioning the 
act of the‘original debtor in paying up 
the debt ‘to the original creditor . if he 
failed. to give the notice of assignment 
. but it would be. a question of fact in 
each case whether - the 
given requisite notice sufficient to in- 
form the original debtor about the fact 
of assignment. 
the concurrent finding of fact that the 
first. .respondent - had given notice. of 
assignment to the trustees . who .in the 
facts of the case also happened to bè 
the .assignors. -And notice of assignment 
is to be given tothe erson under an 
. obligation. to pay debt or money to the 
assignor and they would ‘be in the facts 
of this case the trustees who admittedly 
had received. notice, “To claim . benefit 


-jas a bonå fide. transferze . the appellant se 


ought to have made enquiry `. from the 
trustees and not..from companies . who 


Dahyebhai Chimanlal . v. Ambalal: Himatlal ae 
. would have neither recognised trust nor 


‘substance in ‘the 
omission .on: the: part of the 1st ‘respon-| ` 


The shares stood 
in the name of the trustees but the fact- 
that they were trustees’ ‘would not de 


-assignee had. panies. 


And in this case it- is. 


S. C. 1561. 


- Therefore. there -is noj. 


-contention that the] . 


assignment, 


dent to give -notice of. assignment to the 
companies would estop him from claim-} 


‘ing priority over the subsequent credi-| . 


tor. 


13.. The second limb of the submis- 
sion was that the’ 1st respondent by not 
taking å power. of attorney or some such 
authority .from the «.assignors to collect 
the dividends directly from the com- 
panies::as was: done by the appellant, 
was -grossly negligent and this omission . 
on the part of the: assignee, would-estop 
him’ from claiming’ priority over the 
appellant.’ This approach betrays: lack| - 
of knowledge of the legal-position about 
payment of dividends ‘on shares -of com- 
panies, The company ` incorporated 
under the Companies Act. 1956 or an 
existing company .must maintain as 


enjoined by Section’ -150, a register of] 


its members. Section 154 permits a 
company’ to close the register of mem- 
bers and this- is resorted to when the 
dividend is- to be..declared so that the 
dividend may be. paid to the person| 
whose name as member is entered in 
the register of members, Now, the 
trustees in the instant case had got their 
names entered as members of the com- 
pany and. ‘obviously the dividend would 
be payable to them. Once the trustees 


. recovered the dividend they were under 
_an .obligation to distribute the 


-income 
to:the beneficiaries.. And the recipient 
of the income with a liability to dis- 
tribute the same had received notice of 
assignment.“ There was -no further ob- 
ligation. on the part of the Ist respon- 
denti to obtain. a power of attorney so 
as to make arrangements for - directly 
receiving .the:-dividend from -the . com- 
The companies . may or may 
not recognise such authority, If, the ap- 
pellant did obtain such a power ofi- 
attorney that by. itself is not. indicative 
of a legal-liability for every assignee to 


make such. an arrangement. for Safe- 
guarding his interest, Therefore, not 
- taking a, power of attorney “or. some 


such authority by which the Ist respon- 


. dent could have ‘managed -to collect’ the 


dividend income directly, from the com- 
panies would not ‘be indicative of- -any 
negligence, inaction or omission on the 
part of the ‘1st respondent, so as to con- 
fer “same ‘right on' “the ` appellant. f 


- 14.- - The- last- limb’ of the. submission 
was that the Ist respondent was neg- 
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ligent in granting an extension of time 
to repay the loan under the pretext that 
the income for the year 1949-50 was 
not available to the debtors even though 
the same was already recovered. The 
High Court rejected this contention by 
observing that the mere failure of the 
plaintiff to give any intimation of as- 
signment to the companies.was not in- 
dicative of a negligence on the part of 
the ist. respondent. That is a. different 
aspect altogether. If, however. the de- 
btors obtained an extension of time for 
repayment of the debt on a representa- 
tion made to the ist respondent and the 
ist respondent granted extension it 
could be of no assistance to the present 
appellant. The question is whether the 
present appellant made sufficient. en- 
quiry before advancing the loan from 
his debtors or the trustees about any 
assignment made by the beneficiary de- 
btors? In the absence of any specific 
enquiry 
companies nor from the trustees, 
from the debtors or trustees the 
mission that the lst respondent was 
negligent sounds hollow. In our copin- 
ion. even if the Ist respondent granted 
extension of time for repayment of 
debt that would not give any right to 
the appellant to contend that thereby 
his debt is jeopardised and that such ac- 
tion of the Ist respondent amounted to 
a representation to the present appeal- 
lant acting on which he advanced loans 
which would estop the lst respondent 
from claiming priority over the appel- 
lant which, on obvious facts, the- Ist 
respondent was entitled to enjoy. 
Therefore, the submission is © without 
merits and must be rejected.- 

15. These were all the contentions 
in this appeal and as we find no merit 
in any of them, the appeal fails and is 
dismissed but in the circumstances of 
the case with no order as to casts, 

Appeal dismissed, 


but 
sub- 
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Dulerai R. Mehta, Appellant v. Com- 
missioner of Wealth-tax, Gujarat, Re- 
spondent, 
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Mahendra. R.. Mehta, Appellant. v, 
Commissioner of Wealth-tax, Gujarat, 
Respondent; 


and 
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and 
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Wealih-tax Act (27 of 1957), Sec- 
tion 2 (m) — Debt owed — Net wealth 
— Computation of — Income-tax pay- 
able on the amount disclosed by asses- 
see pursuant to Section 68 of Finance 
Act, 1965 — Can be deducted. while com- 
puting net wealth — Liability to pay 
tax on such amount arose not under 
Finance Act but under Section 3 of 
L-T. Act, 1922 under S. 4 of 1961 Act. 
1974 Tax LR 207 (Guj), Reversed; 
(1980) 124 ITR 783 (Bom), Partly 
overruled. (Finance Act (1965), Sec- 
tion 68); (Income-tax Act (1922), Sec- 
tion 3); (Income-tax Act (1961), S. 4). 

The liability in respect of Income- 
tax payable on the. concealed income 
disclosed by the assessee pursuant to 
Section 68 of the Finance Act, 1965 is 
deductible under Section 2 (m) of the 
Wealth-tax Act, 1957, in computing the 
net wealth of the assessee for the as- 
sessment years in question. The Tribu- 
nal was right in holding that the liabi- 
lity to pay tax on the amount disclosed 
under Section 68 of the . Finance Act, 
1965, arose not under that Finance Act 
but under Section 3 of the Income-tax 
Act, 1922. 1974 Tax LR 207, (Gui) Re- 
versed. (Case law discussed). (Para 18) 

On an examination of the several pro- 
visions’ contained in Section 68 of the 
Finance Act it becomes clear that they 
had been enacted as a part of the mea- 
sures adopted with a view to unearth- 
ing unaccounted money in possession of 
the members of the public on which 
income-tax had not been paid and also 
to create an incentive to such persons to- 
make disclosure of their unaccounted 
incomes and to pay tax thereon at the 
the. liability to 
pay any interest thereon or penalties 
for non-compliance with the law of 
inecome-tax, The declaration to be filed 
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by a person: under Section 68 is about 
an amount representing his income earn- 
ed. in -an earlier. accounting period 

. which has not been subjected to tax in 
the ordinary.: course - although Income- 
tax was payable iùn: réspect.of it, Sec- 
tion 68 (3) contains the words “the rate 
of Income-tax chargeable’, Section. 68- 
(5) refers to “(a) any amount of Income- 
tax paid” and Section 68. (7) contains 
the. words “paid the Income-tax under 
this section”, ‘These words show that 
Parliament was of the view -that what 
was payable- under Section 68 was In- 
come-tax. 5 i (Para 9) 

The - liability to baneta arises by 
virtue of the charging section-in the re- 
levant Income-tax Act and it arises noft 
later than the close of the previous year, 

` even though the rate of -tax for the 
year of.assessment may be fixed afier, 
the close of the.year and the 


.the previous year. The quality of 
chargeability of any income to. tax is 
. hot dépendent upon the passing of the 
Finance Act though its’ quantification 
may be governed by the provisions of 
the Finance Act.. in respect of any 
assessment year. (Case law discussed), 

i (Para 13) 
If -the assessee had brought to the no- 
tice of: the Department ‘in the usual 
course the existence of incomes which 
were later on declared under Section 68, 
they - would” ‘have teen taxed ‘during 
the. relevant’ assessment: year, Hence 
merely because they are disclosed in a 
declaration “filed: under Section 68, they 
cannot cease to be incomes not already | 
charged for Income-tax, It is true that: 
the Finance- Act in question merely 
levied a- fixed rate of income in respect 
of all the income diszlosed without al- 
lowing deductions, exemptions ‘and set- 
offs ‘under the relevart.. ‘income-tax law, 
Yet its function was mo more than that 
of a Finance Act passed. annually even 
though it made certain alterations with 
regard to filing of declaration: and com- 
putation of taxable income. ‘The volun- 
tary character of the declaration can- 
not, therefore; alter the- character of 
the tax. - (Paras 14, 15) 
- Section _ 68 is in the nature of a pac- 
kage: deal but` the nèf result- achieved 
is that the declarant’ ts treated - -ás hav- 
. ing discharged all his “lability in’-respect 
of the said income under the Income-tax 
law. The tax ‘levied’ under - Section ‘68 
can be only a: ‘taxon income, The basis’ 


.in previous year but 


-agsess- - 
ment has necessarily to ‘be made after | 


- the provisions 
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of the liability in’ this case is the ad- 
mission made by the.declarant that the 
amount declared was his income earned 
concealed from 
the knowledge of the Department. In 


- these circumstances it cannot be said, 


that the amount declared under Sec- 
tion 68 is not income which was not 
taxable under the Income-tax Act. The 
finding of the High Court that Section 68 


. ereated a fresh charge is incompatible 


with ‘foundation of the very _ reassess- 
ment proceedings, : (Paras 15, 16) 
` The liability under Section 68 is not 
a fresh liability, The tax paid under 
Section 68 of the Finance Act should 
be treated as a “debt owed” for deter- 
mining net wealth as defined in: Sec- 
tion 2 (m) of the Wealth Tax Act. (1980) 
124- ITR 783 (Bom); ‘Partly Overruled. 
(Para 17) 
The true: position is that the amount 
declared has the liability to pay Income- 
tax imbedded in it on the- 
date but only the ascertainment of that 
liability is postponed to a future date. 
In‘the instant case, its determination is 
allowed‘ to be done ‘in accordance with 
of. Section 68. Even 
though it.: may appear to be itself a 
complete code, it is only a scheme which 
provides a method for the liquidation 


of an already existing Income-tax lia- 
bility which was present on the re- 
levant valuation date. (Para 17) 


What is taxed in the instant case is 
the income which was ordinarily liable 
to tax but which had not been’ includ- 
ed. in ‘the return of the assessee, or 
which had escaped assessment or which 
was ‘still to be assessed to Income-tax 
under the relevant Income-tax Act, It 
was in fact a part öf the total’ income 
though ‘not. assessed till the declaration 
was made, ` Merely - ‘because it is stated 
that the rate of tax ' charged on -the 
amount declared is sixty per cent or — 
fifty-seven per cent.as the case may be 
it does not cease to: be a part of total 
income, Therefore, the .asséssee was 
entitled to claim deduction. of Income-. 
tax payable on the amounts added: to 
his -total wealth under Section 2 .(m) 
of the Act in the course of the reassess- 


- ment proceedings, ~" (Para 1) 
Cases ‘Referred: - Chronological ‘Paras 
(1980): 124 ITR 783 “(Bom) 7 
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1979 Tax LR 244: 117 ITR 348 gp 


1979 Tax iR 558: : -16 TİR 347, (Madh 
-Pra 17 


valuation - 
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(1978) 112 ITR 341 (Ker) 17 
. 1976 Tax LR 226 : 110 ITR 902 (All) 17 
AIR 1975 SC 2016 : 101 ITR 24 : 1975 


Tax LR 913. 7 
1975 Tax LR 1004 : 99 ITR 79 
(Delhi) . : 17 
1971 Tax LR 1796: 82 ITR 410 
(Ker) E 17 
AIR: 1966 SC 1370 : 59 R - 767 
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: 49 ITR 165 13 
AIR 1960 SC 1022.: 40 ITR 189 17 
AIR 1955 SC. 619 : ' (1955) 2 SCR 290: 
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Mr. V, S. Desai, M/s. ‘Shardul S. Shroff 
and H. S, Parihar, Advocates, for Appel- 
lant; M/s, S. T. Desai, P. A. Francis, Sr. 


Advocates (Miss A, Subhashini, Advo- 
cate with them), for Respondent, 

` VENKATARAMIAH, J.:— On the 
basis of a certificate granted under 


Section 29 (1) of the Wealth-tax Act, 
1957 (hereinafter referred to as ‘the 
Act’), the appellant has filed these ap- 
peals against the judgment and order 
dated December 21, 1972 of the High 
Court of Gujarat in Wealth-tax ` Re- 
ference No. 2 of 1969. -The questions 
refered to-the High Court under Sec- 
tion 27 of the Act by the Income-tax 
Appellate Tribunal, -Ahmedabad Bench 
read thus:. À 

“(1). Whether on the facts and in 
the circumstances of the case the liabi- 
-lity in respect of income-tax payable on 
the concealed income disclosed by the 
assessee pursuant to Section 68 of the 
Finance Act, 1965 is deductible under 
Section 2 (m) of the - Wealth-tax “Act, 
1957, in computing the net wealth of 
the assessee for the assessment years 
1959-60, 1960-61, 1961-62; 1962-63, 1963- 
64 and 1964-65. . 

(2) Whether the Tribunal was 
in holding that the liability to pay tax 
on the amount disclosed under Sec- 
tion 68 of the Finance Act, 1965, arose 


“not under that Finance Act but under . 


S. 3 of the Indian Income-tax Act, 1922” 
2. Having regard to the assessment 


years in question, the second question. 


‘ should be read as including within its 
scope also the question whether the Tri- 
bunal was right in holding that the lia- 
bility to pay tax on the amount dis- 
closed under Section 68 of the Finance 
Act, 1965 arose not under that Finance 
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1959-60 to 1964-65. 


right 


A.L. R. 


Act but under Section 4 of the Income 
tax Act, 1961, 


3. The assessee, who is the appellant 


in these appeals, had been assessed on- 


the basis of his returns of net wealth 
and the statements filed therewith in the 
status of an individual to wealth-tax 
under Section 16 (3), of the Act during 
the assessment - years 1957-58 to 1964- 
65 on various dates between January 15, 
1960 and July 14, 1964. - Subse- 
quently the -assessee made a dis- 
closure under Section. 68 of the Finance 
Act, 1965 (hereinafter referred to .as ‘the 
Finance Act’) of Rs. 7,00,000/- which 
had been shown as having been covered 
by some hundi transactions’ with a con- 
‘cern known as M/s. Abdul Razack & 
Co. in his books of account at the Bom- 
bay branch of his business. Along with 
the declaration the assessee filed a state- 
ment that this concealed income had 
been earned by him during the assess- 
Inent years 1957-58 to 1964-65. He, 
however, .did not allocate the total sum 
disclosed: amongst different assessment. 
years but showed it in a lump sum. The 
amount of Income-tax- was computed at 
60% of the total concealed income and 
it was paid as contemplated under Sec- 
tion 68 of the Finance Act. The Wealth- 
tax Officer thereafter reopened the as- 
sessments of the assessee to Wealth-tax 
for assessment years 1957-58 to 1964-65 
on the ground that he had reason to 
believe that certain wealth of the as- 
sessee had escaped assessment during 
the said years and: that his belief was 
founded on the: disclosure . made by. the 
assessee under Section 68 of the Finance 
Act. We are concerned in these ap- 
peals only with the assessment years 
On scrutiny it was 
found on the basis of peak cash credits 
in each assessment. year that the 


emounts covered by hundies were as 
under: - 
Assessment years Peak cash credits 
-~ 1959-60 : Rs. 4,57,465/- 
1960-61 ` Rs. 5,59,823/- 
1961-62 f ‘Rs: 6,38,325/- 
1962-63 _. Rs. 6,82 974} 
1963-64 ` “7 Rs. 7,01,578/-~ 
1964-65 Rs. 7,01,578/- 
‘4% As can be seen from. the above 


statement, the assessee had substantial 
sums with him in the years in question 
which had not bean disclosed earlier. 
Since these amounts constituted the 
wealth which was liable to tax on the 


za 
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respective satiation: dates, : “the assessee 
filed returns of wealth for the 


Notices issued to-him and: in the course 
of the assessment proceedings he claim- 
_ed the deduction for income-tax payable 
by him in respect of the sums which 
had been progressively earned by him 
from year to year and which were lia- 
ble to iricome-tax under the relevant 
income-tax law in force during the. years 
„relying. upon the decision of this Court 
in Kesoram Industries and Cotton Mills 
Ltd. v, Commr. ‘of Wealth-tax. (Central), 
Calcutta, (1966) 57 ITR -767: (AIR: 1966 
SC 1370), The Wealth-tax ‘Officer, how- 


ever, held that sincè in ‘his balance sheets’ 


the assessee had not shown the liability 
to pay income-tax, the deduction of the 
amounts claimed could not be allowed 
in any of the assessment years and aĉ- 
cordingly the orders of reassessment 
were passed by him after disallowing 
‘the claim made by the  assessee. He, 
however, included the sums mentioned 
in the above -statement in the net 
wealth of the respective assessment 
_ years and determined: the wealth-tax 
: payable by the assessee. - The appedls 
filed by the assessee against the orders 
of the Wealth-tax Officer before the 
. Appellate Assistant Commissioner were 
- dismissed. On further 


Income-tax Appellate-Tribunal, the 


. Tribunal held that the deduction claimed ` 


in respect of each ‘assessment year was 


in truth and substance a liability under. 


` the Indian Income-tax Act, 1922. or the 
‘Income-tax Act, 1961, as the case may 
be, and not a’ new liability created by 
the Finance Act, and, therefore, it con- 
stituted a ‘debt owed’ by the assessee 
on the réspective os dates within 
the meaning of Section 2 | 
‘Act and that the - deduction claim- 
ed should be- allowed ‘while computing 
the net wealth of the assessee. Accord- 
ingly the Tribunal allowed the appeals 
of the assessee. Théreafter at the in- 


stance of the -Commissioner of Wealth- - 


fax, the Tribunal referred under Sec- 
tion 27 of the Act the two- questions 
_mentioned above. to the High Court, 
After hearing ‘the parties, the 
Court answered both the questions in 


the negative and in -favour of the Re-. 


venue by-its judgment dated December 
21, 1972. On a certificate - granted by 
the High Court under Section 29 (1) 
of the Act, the assessee has come up in 
appeal to this Court, . 


Aime. -Ibrahim v, 


‘above — 
mentioned years in compliance with the . 


amount by which the aggregate 


- assessee 


appeal to the. Kesoram Industries 


(my. of the. 


High - 


S.C. 1565 
- 5.. The relevant- part of Section 2 (m) 
of the Act. reads: - i 

Deg, -(m) “net wealth” 
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means the 
- value 
computed - in. accordance. with the provi- 
sions of this Act of all the “assets, wher- 
ever located, belonging to the 


required - to be included in his net 


_wealth. as’ -on that date under this Act, 


is in excess: of the aggregate value of 


-all the debts owed by the’ assessee on 


the valuation. date other than,...:....” 


6. In the case of Kesoram Industries ` 
and Cotton Mills Ltd. (AIR 1966° SC 
1370) (supra) this Court has held that- 
income-tax other than that falling under 
clause: (iii) of Section’ 2 (m) of the “Act 
payable on the valuation date is a debt 
owed by the assessee and hence ‘is de- 
ductible from the total wealth . of: the 
while determining “the net 


wealth. for the purpose of levying 


i wealth-tax,. 


7. The principal ` oeihon ‘which 
arises- for consideration in these appeals 
relates to the. true ‘character ‘of the tax 
paid by ‘the assessee inthe proceedings 
under Section 68 of-the Finance Act 
and the applicability of the ratio of the 
decision of’.this Court in the case of 
and Cotton Mills 
Ltd. (supra). Since it is contended by 
the assessee that the taz -so paid was 
the tax which he was- liable to pay 


under the relevant income-tax law in ` 


force during the assessment years in 
question’ and it is urged by the Depart- 
ment ‘that the said: payment was in dis- 
charge of a liability created for the first 
time by. the Finance Act, it is necessary . 
to- examine the provisions of Section 68 
of the -Finance Act in some detail, in 
so far‘as -they relate to the question 
involved in this case; The relevant part 
of- Section 68 of the Finance Act which 
came into force on March.1, 1965 reads: 


` “68, Voluntary disclosure of income — 

(1) Where any person makes a declara- 
tion in accordance with sub-section (2) 
in respect of mei amount representing in- 


‘come— ` 


{af which he has failed to disclose in 
a return of income for any assessment- 
year filed by him before the Ist day 
of March, 1965, under the Indian In- 
come-tax Act 1922° (XI of 1922), or the 
Income-tax Act, 1961 (XLIII of 1961), 
care P 


assessee—.. 
_on the valuation date, including - assets 
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` (b) which has escaped assessment for 
any assessment .year which an assess- 
‘ment has been. made before the Ist: day . 
of March, 1965, under „either of the said 
Acts, or 

‘(c). for the assetament of which ‘no 
proceeding under either of the said Acts 
has been. taken before the” Ist day of 
March, ` 1965, 


-he shall, nse ihitahding RE con- 
tained in the said Acts, be charged in- 
come-tax at the rate specified in sub- 
_ section (3) in respect of the amount sc 
declared if he— l 

(i) -pays the amount of income-tax as 
i computed at the said rate, or 

(ii) furnishes adequate ` security ` for 
j the payment thereof in ‘accordance. with 
sub-section (4): and undertakes to pay 
such, income-tax within:a period, not 


exceeding six months, from the date of - 


the declaration as may be. specified- ‘by 
him. therein, or 


(iti) on or before the 3ist day. of 


May, 1965, pays such . amount -as is not 
less. than one-half of the amount of in- 
come-tax as computed. , at the -said rate 
or furnishes. adequate security for the 
payment thereof.in accordance 
sub-section (4), and in either case assigns 
any shares, “in, _ or debentures ‘of a 


joint stock: company or mortagages any, 


immovable. property, in favour of the 
President of India by way of. security 
for the. payment of the balance, and 
undertakes .to pay such balance within 
the period referred to in clause (ii), 


(2) "The declaration shall þe made fo © 


‘the Commissioner, and. shall’ specify the 
period required- to. be specified. under 
clause -(ii) of sub-section (1), contain the 
name, address and. signature of the per- 


son making the declartion. and also full . 
information in respect ‘of ‘the following - 


matters, namely :—«. 
(a) Whether. he was aei to in+ 
come-tax or not and, if assessed, the 


l hame of the Income-tax Circle. in which ` 


‘he was ‘assessed, —-. 

-.(b) The .amount of income declared, 
giving “where. available, details of the 
financial year or ‘years in ‘which tha 
income was earned and’ the ‘amount pers 
taining to each such yeat, © ` 

(c) Whether the amount. declared is 
represented by cash (including © bank 


deposits); bullion, investments in shares,- 


debts due from other persons, ċommo- 


dities, or any other assets, and the name. 


in which it is held. and Tocation thereof. 3 
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Provided that the declaration -shall 
be-of no effect unless it is made after 
the 28th day of February, 1965, and be- 
‘fore the Ist day of June, 1965, ; 
(3) The rate of income-tax. chargeable 


in respect of the amount referred to in 
sub-section (1) shall be sixty per cent, of 


. such amount ; : 


Provided that if: ‘before ‘the. Ist aay’ of 
April,” 1965, the tax on. the amount de- 
clared: is. paid by. the declarant at the 
rate of fifty seven per cent, of such 
amount, he shall not be liable to pay 


-any further., tax on. such amount, 


(4) . A person shail not be considered . 
to have furnished adequate security for 
the payment of the fax for the purposes 
of sub-section (1)'-unless the payment 
is guaranteed’ by a scheduled bank or 
the person makes an assignmenf, in’ fav- 
our of the President ‘of India, of any 
security - of the Central or State. Gov- 
ernment, 


Explanation. — For the. . purposes + `of 
this sub-section; where an assignment ot 
Government securities is made in favour - 
of the President, the amount covered- by . 
stich’: assignment shall be the market- 
value of the securities on the date. „of 
the assignment, 


6) Any amount . of income-fax ! ‘paid 
in pursuance of a declaration made under. 
this section shall not be refundable in 
any circumstances, and no person; who 
has made the declaration shall be, entitl- 
ed, in respect of any.amount so declared 
or any amount of tax so paid, to reopen 
any assessment or. reassessment made 
under the Indian Income-tax Act,” 1922 
{XI of 1922}, or the Income-fax Act, 
1961 (XLII of 1961), or the Excess 
Profits Tax Act, 1940 (XV of 1940), or 
fhe Business Profits Tax Act, 1947 (XXI. 
of 1947), or the Companies (Profits) Sur- 
fax “Act, 1964 (VIL. of ..1964),. or claim 


- any .sef-off or -relief in any appeal, re- 


ference,. revision or other proceeding, in 
relation fo any . such pesessment or re- 
assessment, > 


< J (a) Any amount declared by any 
person. under this section in respect of 
which the tax referred fo in sub-section 
8) iè paid shall not be- included in ‘his 


- total Income for. any’-assessmenf. under 
‘any iof the Acts mentioned in sub-sec- 


tion (5) if he ‘credits in the books of 
account, if any, maintained by him for 
any ‘source of.’ income. or in any -other 
record, the amount declared as reduced 


wpe 


tion....... stertenegenae 


` provides that the rate of 3 
. chargeable’ in respect of the amount re- 


- 1965, the tax payable. would be 


1981 -. tease Ibrahim Ve 
by the tax: paid pon under thin See- 

8 Section’ ‘68 (1) of. the: Finance Act 
provides that “where any-person makes, 
a declaration in accordance with Sec- 
tion 68 (2) in respect of any . amount 
representing income which he has fail- 
ed to disclose in-his return or which 


has escaped assessment for any, assess- 
ment year for which an assessment has, 


' been made before March 1, 1965 under 


either of the two Acts namely the Indian 
Income-tax Act, 1922 and the Income- 


tax Act, 1961 or for the assessment o 


which no. proceeding is taken ... before 


. March 1, 1965, he shall, notwithstanding 


anything contained . in the said Acts, be 
charged. income-tax at the. rate specified: 
in sub-section (3) thereof. in respect of 
the amount so declared. If he pays the 
amount of income-tax as computed at 
the -said..rate or furnishes adequate - 
security for the payment thereof in ac- 
cordance with sub-section (4)  therecf 
and undertakes to pay such income-tax 
within the period specified in the sec- 
tion, -he . would. be ‘absolved ° from the 
‘liability under the relevant law of in- 
come-tax. The declaration. should, how- 
ever, be filed with the particulars men- 
tioned in Section 68 (2). Section 68 (3) 
income-tax 


ferred to in the declaration shall be 
sixty per cent.of such amount provided 
that if the tax is paid within April 1, 
- fifty: 
seven per cent. Sub-section .(5) of Sec- 
tion 68 of the Finance Act- provides 


` that any amount of incomé-tax paid in. 


pursuance: of a declaration made under: 
that section shall not ‘be refundable ie 


-any circumstances nor. a declarant - 


entitled in respect of any amount de- 
clared or tax’ paid thereon to. reopen: 
any assessment or reassessment ~ - made 


under the -Indian Income-tax Act 1922; - 


or ‘Income-tax Act, 1931: or any other 
Act mentioned therein. -He cannot also 
claim any set-off or relief in any ap 


“' peal, reference, revision. or other . pro“ 
ceeding in. relation to any ‘such’ assess-'. 
ment or reassessment. “Clause (a) of sube 


section: (6): of Section 68 grants. immu 
nity ffom- proceedings under the Acts 
mentioned in Section 68 {5) to the as- 
sessee “by providing that any amount 
declared by any person under Section 
68, in respéct. of whieh the tax refer- 
red to in sub-section (3) thereof is paid, 
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shall not be included in- his total in-, 
eome for any ` -of the assess- 
.. made , . under any: of 


he credits in the books of account, if. 
any; maintained by him for. any source 
of ‘income or in any other record, the 
amount declared as reduced by the tax 
paid: thereon’ under. S. 68.. 


8. On an EER S, of the several 
provisions contained in Section 68. of. 
the Finance Act it becomes clear that: 
they. had been enacted as a part of thej 
measures adopted with a view to un-' 
earthing unaccounted money in posses-) 
sion of the members of the publie oni 
which income-tax had -not been paid andj 
also. to create an incentive to such per-| 
sons to make disclosure. of their unac-; 
counted incomes and to pay tax there-| 
on at the specified ‘rate without the lia-: 
bility to- -pay any interest thereon or pen-! 
alties for non-compliance with ‘law 
of income-tax. ‘The ;.declaration to be 
filed. by a :person under Section 68 is 
about an amount representing his income 
earned in an earlier. accounting period 
which has not been subjected to tax in 
the ordinary course ‘although income-tax 
was- payable in respect of it. If the: 
declarant - ‘pays tax at the rate ‘specified 
in sub-section (3) of Section 68 he would 
be, absolved from any further liability 
to tax on such income. The declaration 
has to be made before the Commissioner 
of Income-tax and it should contain fuil 
information, namely. whether he was as- 
sessed to incomé-tax- or not ‘and if as- 
sessed, the name of. the Income-tax: cir- 
cle in which he was assessed, the amount 
of income declared giving where avail- 
able, details of the financial- year. or 
years in which the-income was earned 
and the amount pertaining to each such 
year and whether the amount declared 
is- represented by cash (including bank 
deposits), bullion, investment in shares, 
debts due from other persons, commodi- 
ties or any „other assets. and the ‘name in 
which it is -held and the location there- 
of. © Section 68 also states at more than 





one place that what is payable ‘pursuant 


to a declaration ` is income-tax. Sec- 
tion’ 68 (1) contains words ‘such as, “he 
shall, notwithstanding anything contain- 
ed in‘the said Atts be charged income- 
tax: at the rate specified in sub-section 
(3)”, “if “he pays the amount of income- 
tax at the said rate” and ` “undertakes” 
to pay‘such income-tax”. Section 68 (3) 
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contains the words: ‘the rate of income- 
j}tax chargeable”. -Section 68 (5) rezers 


to: “(a).any amount of income-tax paid” . 


and Section 68 (7) contains the words: 
“paid the income-tax under this section.” 
These words show that Parliament was 
of the view that what was payable 
under Section 68 was income-tax. ; 


10. The points of difference between 


any Finance Act that may be passed 
annually fixing the rates of income-tax 


and Section 68 of the Finance Act, how- 


ever, relate to (i) the time within which 
and the manner in which information 


in regard to the income is to be furnish-: 


ed, (ii) the method of computation of 
taxable income and (iii) the rate of tax 
payable on such income. The declara- 
tion which is equivalent to a return to 
be filed under the ‘Indian Income-tax 


Act, 1922 or Income-tax Act, 1961, need- 


not contain all the particulars that have 
to be furnished in.such return. The 
declaration can be filed during the period 
mentioned in proviso’ to Section 68 (2). 
There is no provision to claim various 
deductions: exemptions, ‘set-off ete. in 
respect of the income disclosed in’ the 
declaration as in the case of income 
shown in an ordinary return. Since the 
rate of tax is a uniform:one-’and Goes 
not vary with the ‘quantum’ of the in- 
come disclosed, there is no need to trace 
it to any specific assessment year. Fur- 
ther’ the declaration is a voluntary one 


and is not pursuant to any notice ened, 


by the Department. 


11. The. question is whether these dis- 
_tinguishing features make- the amount 
disclosed in a declaration anything dif- 
ferent ftom the income of an assessee 
and the tax paid under Section 68, any- 
thing different from -a tax on income, 
`- In other words, does Section 68 imrose 
a new charge on the income of the de- 


clarant for the first time wholly inde-. 


pendent of the levy under Section 3 of 
the Indian Income-tax Act, 1922 or 
Section 4 of the Income-tax Act, 1961? 
The High Court has given the following 
reasons for holding that the tax paid 
under Section 68 is not tax on income 
. Payable under the Indian .- 
Act, 1922 and Income-tax Act,. 1951: 
Gi) the ‘charge under _the.. 


previous year and. “not , on any particular 
items.. of income but that is not.so under 
Section 68, (ii). payment of tax- 


Ahmed Ibrahim v. W.-T. Commr., 


_Income-tax ` 
Income- 
‘tax, Act is on the total income of the. 


under: 
Section 68 has no. reference to.. any as~, 
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sessment year and unless it is correlat- 
ed to an assessment year it cannot -be _ 
ordinary income-tax and (iii) the dis- 
closed income is chargeable to tax with- 
out allowing usual, deductions and with- 
out - providing for any, papeedurels for 
quantification. 


‘12, The High | “Court ‘proceeded to 
hold that Section ` 68. enacted: a. new 
charge of tax, on an ad hoc basis, on 
disclosed income irresvective of ‘the: as- 


Gujarat 


-séssment year in which it was earned, 


The disclosure of concealed income 
coupled with the payment of tax as con- 
templated in Clause (i) of sub-section 
(1), according ‘to the High Court, not 
only ‘created a charge -of tax but! also 
satisfied it. In its view, the’ disclosure 
of concealed income coupled with - fur- 
nishing cf security and undertaking as 
contemplated in Clause (ii) created a 
new charge of tax atid when the under- ` 
taking was carried out by payment of 
tax, the liability arising from the charge 
of tax was satisfied. 


18. One basic fallacy cnderioing the 
conclusion of the High Court that a new 
charge is being levied under Section 68 
appears, to be the assumption that the 
amount in question in ‘Tespect of which 
tax is payable under ‘that provision 
was not liable to income-tax earlier. It 
should be borne in mind that the de- . 
claration contemplated under Section 68 
is a declaration in, respect of income of 
earlier. ‘years,, which had been conceal- 
ed and. on which tax was payable ‘dur- 


ing the relevant assessment years ‘in 


the ordinary course. Section 3. of the 
Indian . Income-tax:: Act, 1922 and .Sec- 
tion 4.0% Income-tax Act, 1961 which 
are couched more or less in the sama 
language -state that where any Central 
Act enacts that ~income-tax 


income-tax at. that rate or those rates 


‘shall be .charged for that -year in ac- 


cordance with and subject to the provi~. 
sions of.. the relevant Act- in respect of, 
the total income of. the previous ‘year 
or. previous 
of every person. Now it is well settled 
by .a ‘series of judicial -decisions that ` 
the liability to income-tax arises... ‘by. 
virtue of the charging section in the re- 
Tevant Income-tax. Act and it arises nof 
later than the close of the previous 
year,.even.. though the rate of tax for 
the year,of assessment may be fixed 
after the close of the previous. year. 


shall be 
. charged for any year at any rate or rates, ~~ 


. years, as the case may be, © 


1981. 


` dnd” the ‘assessment: hes- necessarily to 
be made after the: ‘previous: ` year: Tha 
quality of chargeábility- -of any income 
to tax is not’ deperident’ uperi* ‘the - pass-’ 


ing of'-thé- Finance’ Act hough its -quan-~ 


tification: may- be- governed by the pro- 
visions ‘of thé Finance Act in respect- of 
any‘ assessment year. (vide Wallace 
Brothers ‘and’ Co.- Ltd. v. Commr. cf 
Income-tax, (1948) 16 
1948 PC 118),:Chatturam Horilram Ltd. 
¥. Commr. ’ of’ Income-tex.: (1955Y “2 SCR 
290 : 
Kalwa ` Devadattam V. 
(1964) 3 SCR 191:49 ITR 165: (AIR 1964 
SC 880)). In--the case of Kesoram Indus- 
tries and Cotton Mills- Ltd. (AIR . 1966 
SC 1370 at p. 1379) (sumra) Subba Rao, 
J. (as he: then” was) ` surimarized - the 
legal position thus :— oo ' 


“To summarize: A debt is a presert 
obligation to pay an ascertainable sum 
of money, whether the amount is pay- 
able in praesenti or in futuro : debitum 
in praesenti, solvendum in futuro. But 


a sum payable upon a contingency does .- 


not become a debt until the said con- 
.tingency has’ happened. A liability to 
pay income-tax- is a present liability 
though it becomes payable after it is 
quantified in accordajice with ascertain- 
able data, There is a perfected debt at 
any rate on the last day of the account- 
ing year and’ not a contingent liability. 


The rate is always easly ascertainable. © 


If the Finance Act is passed, it is the 
rate fixed by that Act; ifthe Finance Act 
has not yet been.passed. it is the rate 
proposed in. Finance B-Jl pending be- 
fore Parliament .or the rate in force in 
the preceding year, whichever. iS more 
favourable: to the assessee. All the in- 
gredients of a “debt” are present. It is 
a present liability of an ascertainable 
amount,” 0 0 00 £ AE 
14. It is thus clear that if the asses- 
see had brought to the notice of the De- 
jJpartment in. the. usual course the exis- 
tence of incomes which were -later on 
declared under, Section 68,-they: would 


_thave been taxed during the relevant as- . 


sessment year. -Hence- merely- becaus2- 


they are: disclosed in a declaration.-filed - 
“cannot. cease ‘to, . 
be incomes. not..already charged for in-, 


junder Section: -68,- they 


comé-tax. It is, true that the Finance 
Act in ‘question: ‘merely ‘levied a” fixed 
‘trate of income in resnect: ofall the in= 
icome ¿disclosed ‘ without - allowing, deduc- 


1981 S. C./99 IK /G—1: 
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ITR 240:(AIR. 


27 ITR 709°:(AIR 1955- SC 619 and ` 
“Union of India.” 


difference regarding 
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tions.’ exemptions and: set-offs under the. 


‘relevant. incomé“taxslaw. Yet its func- 


tion was no more than that of a Finance 
Act ‘passed ‘annually even though it 
made certain alterations with’ regard to 
filing of declaration and computation of 
taxable ‘income. 


15. It was. however, urged on behalf 
of the Department that the nature of 
the declaration which .was dependent 
upon the. volition of the declarant and 
the fact” that-the liability to tax the 
amount mentioned therein. was contin- 
gent.. upon -the willingness of the de- 
clarant ` to. disclose the amount ought to 
make a. difference.’ -We-do not think so 
because any such voluntary disclosure 
by an aSsessee even in the absence of 
S. 68 would have exposed him to an 
assessment or reassessrnent, as the case 
may be, being made in respect of the 
sum disclosed as part of the, income of 
the relevant assessment. year. and of 
course with the additional liability to 
payment of interest and levy. of penalty 
and perhaps with the right to. claim de- 
ductions, if any, admissible in the cir- 
cumstances of the case and the. benefit 
of other procedural ‘rights. The volun- 
tary character of the declaration can- 
not, therefore, alter the character of 
the tax. There is also no substance in 
the contention that in the absence of 
the allocation of the amount disclosed 
amongst different assessment years the 
tax payable under Section 68 cannot be 
termed.as a tax on income because 
such allocation would not achieve any 
additional purpose in the scheme of 
Section 68. Irrespective of the other 
income which may have been deter- 
mined in an ordinary proceeding under 
the relevant law of income-tax, a fixed 
rate of tax is payable under Section 
68 (3) and hence the amount disclosed 
being treated as the income of any 
particular year. would, not make ` any 
the. quantum, of 
tax. Nor is there any other . purpase 
to be served. by such allocation. Séc 
tion 68 is in- the nature .of a package 
deal ‘but. the net result. „achieved is that 
the . declarant. is. treated as: having dis- |. 


Charged „all his ‘liability . in respect: of}. 

the said.. income. under the income-tax 

law. | oh enemas bs 
16. ‘There ` -is sone other circutnstanc 


which -måy. .be - noticed ` here. | The tax 
levied . ager? Section. 68 ‘can bé als a | 


motte pple oe 
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tax on income. If we hold it otherwise 
it may become a tax on wealth itself, 
The basis of the liability in this case .is 
the admission made by the - declarant 
that the amount declared was his in- 
come earned in previous years but con- 
cealed from the knowledge of the De- 


partment. In these circumstances it can- 


not be said that -the amount declared 
under Sec. 68 is not income which was 
not taxable under the Indian Income- 
‘|tax Act, 1922 or the Income-tax Act, 
1961, as the case may be. The finding 
of the High Court that Sec. 68 created 
a fresh charge is incompatible with the 
foundation of the very reassessment 
proceedings under Sec, 17 of the Act. 
The basis of these proceedings is the in- 
formation which the Wealth-tax Officer 
acquired from the declaration filed by 
the. assessee, in this case that the as- 
sessee was in possession of unaccounted 
funds represented by non-genuine 
hundis which had progressively reached 
the level of Rs. 7.01,578/- during the as- 
sessment year 1964-65 from the level 
of Rs. 4,57,465/- in 1959-60 by gradual 
accumulation of income. But for this 
assumption, in the absence of any other 
material, reassessment under the Act 
would have been possible only in the 
last year in which the disclosure was 
made. That, however, is not the case 
here. i SR 

17. The High Court in support ofits 
view has relied on the decision of the 
Kerala’ High Court, though not the rea- 
son given in support of that decision in 
C. K. Babu Naidu v., Wealth-tax Officer. 
(1971) 82 ITR 410: (1971 Tax LR 
1796) ). That decision has since been re- 
versed in appeal by a Division Bench 
of that Court in C. K. Babu Naidu v. 
Wealth-tax Officer, ‘A’ Ward, Calicut 
((1978) 112 ITR 341) in’ which the Kerla 
High Court has held that the liability 
for tax arising under Section 68 of the 
Finance Act was nothing other than 
the liability under the Income-tax Act, 
1961 itself and accordingly has allowed 
the deduction of tax paid under Sec- 
tion 68 as a ‘debt owed’ on the valua- 
tion date. In Commr. of Wealth-tax 
Haryana. H. P. & Delhi-Ill v. Girdhari 
Lal ( (1975) 99 ITR 79 : (1975 Tax LR 
1004)) (Delhi), Commr. of Wealth-tax v. 
B.K. Sharma ((1977) 110 ITR 902: (1976 
Tax LR 226)) (All), Commr, of Wealth- 
tax, West Bengal-III, Calcutta’ v. Bansi- 
dhar Poddar {{1978) 112 ITR 957: (1978 
Tax LR 24)) (Cal), D. C. Shah v. 
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Commissioner of Wealth-tax, Mysore, 
(1979) 117 ITR 348: (1979 Tax LR 244) 
(Kant) and Bhagwandas Jain v. Addl. 
Commissioner of Wealth-tax, M. P, 
(1979-116 ITR 347): (1979 Tax LR 555) 
(Madh Pra), the High Courts of Delhi, 
Allahabad, Calcutta, Karnataka and 
Madhya Pradesh have accepted the view 
that the tax paid under Section 68 of 
the Finance Act should be treated as a 
‘debt owed’ for purposes of determining 
net wealth as defined in Section 2 (m) 
of the Act. The High Court of Bombay 
has also reached the same conclusion in 
Bhawanidas Binani v. Commissioner of 
Wealth-tax, Bombay City III, (1980) 124 


-ITR 783 (Bom), but in doing so it ob- 


served that “it appears to us that al- 
though it is not possible to say that 
the amount of income-tax paid under 
Section 68 of the Finance Act, 1965 is 
income-tax under the charging Section 
3 or Section 4 of the Income-tax Act, 
it must be regarded as income-tax paid 
in lieu of such income-tax and would 
be entitled to the same considerations 
as lavished by the Supreme Court on 
the ordinary charge of income-tax”. 
The High Court of Bombay appears to — 
take the view as the High Court of 
Gujarat has done in the decision under 
appeal that a new liability is created by 
Section 68 but it however would not 
have any adverse effect on the right of 
the assessee to claim the deduction. 
While we approve of the conclusion 
reached by. the High Court of Bombay, 
we feel that the said decision to the 
extent it attempts to follow the reason 
given by the Gujarat High Court to 
hold that the liability under Section 68 
is a fresh liability is not correct. The 
true position is that the amount de-| 
Clared has the liability to pay income- 
tax embedded in it on the valuation date 
but only the ascertainment of that’ 
liability is postponed to a future date, 
in the instant case, its determination is. 
allowed to be done in accordance with 
the provisions of Section 68. 
though it may appear to be 

complete code, itis only a 

which provides a method for the liqui-: 
dation of an already existing income-tax 
liability which was present on the re-! 


This, view does 








levant valuation date. 
not in any way go counter to any 
observations ‘made by this Court in 
Commr. of Income-tax, Bombay City-I 
v, Khatau Makanji Srinning and Weav- 


1931 


ing Co. Ltd, (1960) 40 ITR . 189: (AIR 
4960. SC 1022). In that case this 
was concerned with the validity of a 
charge levied by the Finance Act, 1951 
in respect of dividends. distributed, in 
excess of the specified: limit under cl: (i) 
of the proviso to Paragraph: B of PartI 
of the First Schedule to ‘that. Act as 
applied to the assessment year 1953-54 
by the Finance Act, 19537 :-This © Court 
held that income-tax was a tax 
om ineome’of the previous year and. it 
would not cover something which: was 
net the income of the-previous year or 
made fictionally so and according tothe 
scheme of that provision it. was impos- 
sible to say that the additional income- 
tax was properly_laid upon the fotal 
income because what was actually taxed 
was never a part of the total. income of 
the previous , year. _ This decision is 
clearly, distinguishable’ “from the present 
ease where, what is taxed is the income 
which. ‘was ordinarily liable to ‘tax but 
which had not. been included. in the re- 
turn. of fhe assessee, or . which, hed 
escaped. assessment or which~was still 
to be assessed to income-tax under ‘the 
relevant Income-tax. Act. It was in fact 
a part of the total income though not 
assessed till, the declaration was made. 
Merely because it is stated: that the 
rate of tax, charged. on the amount de- 
clared is sixty per "eent ' or fifty-seven. 
per cent as the case. may be it does 
not cease to be a part .of fotal. income. 
This is nota case where, what -was not 


in’ fact. incóme had ‘been. ‘converted: into: 


income by S. 68. For the same reason the 
Department cannot, derive , any support 
from the observations . ‘made by this 
Court in Madurai District. Central Co- 
operative Bank Ltd. . v. Third Income- 
tax Officer, Madurai (1975) - 101 ITR 24: 
(AIR 1975. SC 2016). We are,. therefore, 
of the view.that the -assessee was  en- 


titled: te. claim deduction; of imcome-tax . 


payable on the amounts added to his 
total wealth under Section 2 (m) of the 
Act in the course a: the Pema? 
proceedings, 


18. In the: result these | abos are 
allowed, the judgment of the. High 
Court is set aside and the questions 
referred to it are answered in the 
affirmative and in favour of the asses- 
see, The Department will” ‘pay the cosžs 
lof the appellant-assessee. Menning fee 
one set, n 
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Court . 


S.C.’ 1571 


Civil -Appeat Nos. 1968-71. of: 1977, 
2259-61 of 1977 and 281-283 of 1978. 
VENKATARAMIAH, J.:— These ap- 
peals are filed against the decision 
of „the. High Court of,,..Guiarat 
answering the. questions referred to it 
under Section 27 of the Wealth-tax Act, 
1957 against the . assessee following its 
decision dated December 21, 1972 in the 
Commissioner . of Wealth-tax, Gujarat, 
L Ahmedabad v. Ahmed Ibrahim 
Sahigara Dhoraji in Wealth-tax Refer- 
ence No. 2 -of-1969: The appeals filed 
against the said decision’: before this 
Court have been allowed and. the judg- 
ment of the High Court is reversed in 
Ahmed Ibrahim Sahigara Dhoraji.v, The 
Commissioner of Wealth-tax, Gujarat 
(Civil Appeals Nos. 1217-1222 of 1973) 
which are disposed of today by.a sepa- 
rate judgment. „Consequently. the above 
appéals are allowed, the judgment of 
the High Court is set ‘aside ‘and the ques- 
tions . referred under Section . 27 of .the 
Wealth-tax Act, 1957, are answered in 
favour. of the appellant-assessee. There 

will be no order as to costs, ` 
Appeals allowed. 


AR 1981 SUPREME COURT 1571, 
. From: Bombay) 

s: “MURTAZA. FAZAL ALL ANDO 
A. VARADARAJAN, JJ. 


` Criminal Appeal No.: ‘288 of 1975, D/- 
7-1-1981. 

State of ` _ Maharashtra, Appellant v. 
Eknath Yeshwant Pagar and ‘another, Re- 
spondents. 

` Constitution of India, Art. 134 — Ap- 
peal. against acquittal — Two accused — 
Both acquitted by High Court — Death 
of main accused — Appeal against -him 
aliates — Appeal against: other accused 
who was mere abettor, becomes infruc- 
tuous. (Criminal P, C (1974), Ss; 378, 394). 

i (Para 1) 

-FAZAL ALE Ju— It is stated by the 
courisel for the: ‘respondents “that: respon- 
dent No. 1 is dead. According to the pro- 
secution, respondent No. 1 is the main 
accused: and the secorid: respondent was 
mierely an abettor. Both were acquitted 
by the High Court, Hence this appeal to 
this Court. Since the: appeal abates 
against the first respondent on account of 
his death and the second respondent has 
already been acquitted, appeal against . 
the second respondent becomes infructu- 
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aye The appeal. is. accordingly: - disposed 
of, : 


Order accordingly. 


- AIR 1981 SUPREME COURT 1572 
= 1981 Cri. L. J. 1045 `. 
y, vV.. CHANDRACHUD.. C, J., A. P. SEN 
‘AND BAHARUL ISLAM.. -JJ: 


~ Writ Petn. No. 539 of 1981, D/- 21-4- 
1981. 


‘Kulieet Singh alias- Ranga, Petitioner. 


v. Union of India and another, 
dents. . 


_ Penal Code (45 of 1860), Section 302 

— Death sentence — Double murder of 
young children committed in profes- 
sional manner by two accused —_ Death 
sentence upheld. 


Respon- 


The two accused ‘committed murder of 
two young children. They had hatched 
a plan that they would offer a lift in 
their car to some young children. try 
to extort ransom from their parents by 
kidnapping them and do the children 
to death in the event of any impedi- 
ments arising in the execution of their 
plan. The murder was committed after 
a savage planning which bore a profes- 
sional stamp. The murder was most 
certainly not committed on the spur of 
the moment as a result-of some irre- 
sis‘ible impulse which could be said to 
have overtaken the accused at the cru- 
cial moment. In other words. there 
was a planned motivation behind the 
crime ‘hough the accused had no per- 
sonal motive to commit the murder of 
the particular two. children who’ un- 
fortunately became ‘the victims of the 


accused. Any two children would have, 


been good enough for them. 


Held, the accused were -professional 
murderers and deserved no sympathy 
even in terms of the evolving standards 
of decency of a maturing society. Their 
inhumanity defied all belief and de- 
scription. The death sentence imposed 
upon them was, therefore, upheld. 

.(Paras 7 to 11} 

Mr. R. K. Garg, Sr. Advocate (Mr. 
D. K. Garg and Mr. R. C. ‘Kaushik. Ad- 
vocates with him), for Petitioner, Mr. M 
K. Banerjee. Addl: Sol. Gen. (Miss A. 
Subhashini., Advocate with him). (for 
No. 1) and Mr. N. C. Talukdar. Sr. Ad- 
vocate: (Mr. R. N. Poddar Advocate 
with him) (for No. 2), for aee iie 
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Kulieet ‘Singh v. Union .of India. -1 >> 


A.L Ri 
. CHANDRACHUD, :-C?:' J; Kulieet. 
Singh alias Ranga:Khus. the petitioner. 


herein. was. convicted. along : with: one’ 
Jasbir Singh: alias ‘Billa’ by the learned 
Additional. Sessions - Judge. . Delhi . for 
-various offences in connection with the 
murder of two young children. -Geeta 
Chopra and: her: brother: --Saniay. ‘The 
two accused. were--sentenced.to death: 
for the offence under section 302 read 
with section 34 of the Penal Code and 
to varying terms of imprisonment 
under ‘Secs. 363,365, 366 and 376: read 
with Section 34 of the Code. The order 
of conviction and sentence. including 
the sentence of death, was confirmed by 
the Delhi High Court by its judgment 
dated November 16. 1979* whereupon 
the two accused. filed Special. Leave 
Petitions 562 and 1739 of 1980 in this 
Court, challenging their conviction and. 
sentence, Those Special Leave Petitions: 
were dismissed. on December 8..1980 bv 
a Bench of this. Court consisting of 
Justice O. Chinnappa Reddy. Justice. 


‘Baharul Islam and one of us. the Chief 


Justice, By, this Writ Petion, the peti-. 
tioner virtually asks for the reapprai- 
sal of his case and a reconsideration 
of the dismissal of his Special Leave 
Petition. The thrust of the -petition is 
against the sentence of death papeeed 
on the petitioner. '’ : 


2. By an order dated February 24,’ 
1981 the learned Chamber Judge. :Jus- 
tice A. C. Gupta, had stayed the execu- 
tion of the death sentence pending, dis- 
posal of the Writ Petition. By an order 
dated March 23. 1981 we had directed 
that the petitioner should be produced 
on March 30 in the Chief Justice’s 
Chamber and that the execution of the 
death sentence should be stayed until 
further order. The petitioner Was ac- 
cordingly produced before ‘us in the 
presence of his counsel. Shri R. K. 
Garg, Counsel for the Union of India 
and the Delhi Administration were also’ 


present. We questioned the petitioner 
on matters bearing. as we thought. on 
the question of sentence. We will re-. 


fer to the result of that somewhat un-' 
usual exercise a little later. 

3. First, regarding the conviction it- 
self, There is voluminous ‘evidence of 
unimpeachable character which estab- _ 
lishes ‘conclusively the complicitv of the 
petitioner in the murder of Geeta and 
Sanjay. Dr. M. S. Nanda (PW 56) gave 


a lift to Geeta and Saniay from, Dhaula, 





*Reported in ILR (1979) 2 Delhi 571- 


_ who works 


ae 


1981. 
Kuan: to -Gol Dak- kharia.. “Bhagwan ' as 
(PW. 6)..who was <going.- “along. on- 
scooter. rang up. the- Police: 
Room. at 6.44 P. M. sayireg'.that.a woran 
was shouting “Bachao. Baċhao” .in»'& 
Fiat Car and that he saw a' scuffle gäng 
on between the woman and the driver 
on one hand and between the boy anc 
the person sitting next :t> the driver on 
the other. The man sitt.ng next to the 
driver was the petitioner himself... The 
information given by Bhagwan Das was 
reduced into writing by the police cff- 
cer, the report being. Ex. PW. 61-A. 
Bhagwan Das had mentioned over the 
telephone that the number of the car 
was HRK. 8930 but it was wrongly taxen 
down as MRK 8930. ` , 

4. Inderieet Singh (PW 9), 
public spirited citizen lik2 Bhagwan Das, 
in the Delhi Development 
Authority as a Junior Engineer, chasec 
the Fiat Car on his scooter. since he 
heard the shrieks of a‘ g:rl coming. from 


the Fiat Car and saw the'‘boy:and the 
gir] fighting with the two men whe 
were sitting on the front seat. As he 


was chasing the car. the boy was showing 
to him his bleeding shoulder through 
the back windscreen of the car. Inderjeet 
Singh chased the car over some dis- 
tance. but whereas he was bound by she 
traffic rules and had to stop at the -ed 
traffic signal, the Fiat car had zhe 
liberty to jump the 'sigmal and speed 
away. After the light turned græn. 
Indeerieet Singh resumed his chase but 
could not find the car. He therefore 
went straight to the Raiinder Nagar 
Police Station and lodged his rencrt. 
Ex. PW-9-A. He told the police that 
he saw a scuffle between the boy end 
the girl who were seated on the beck 
seat on one hand and the two men who 
were seated on the front seat in a Fiat 
car, HRK 8930. The police felt obsas- 
sed by their notorious difficulty that the 
offence was non-congniza>zle and that 
the incident had taken place in an area 
which was not within the “territorial 
jurisdiction” of the Polica Station. tn- 
derieet Singh had to persuade the polce 
to do the needful by impressing upon 
them that he had come to lodge the re- 
port purely on humanitarian grounds. 
Inderieet Singh lodged his report at 
6.45 P. M. and strangely, the Rajincer 
Nagar Police Station slept over the re- 
port for more than an kour. 

5. At 10.15 P M. the petitioner and 
his companion Billa visited the Willinge- 


don hospital because Billa. had-a. cut in-. 


tet Ruljeet Singh w Union òf idia “7 © ~- &6. 
` iury-on ‘his head. = The features of 


“-Con* a 


.at their instance leave not the 


another i 
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the 
skiagrams, taken by Sadhu Ram (PW 21) 
of Billa’s skull are identical with- those 
of skiagrams taken by Satish Aggar- 
wal (PW 19) of his skull.after his arrest. 
The fingerprints © on . ‘the X-ray slip, 
which were taken on the night of the 
incident when the accused went to the 
Willingdon Hospital. are also proved to ~ 
be of Billa’s. In addition to these tell- 
tale pieces of evidence. for collecting 
which .due credit must be given to the 
police, the evidence regarding the theft 
of the Fiat car, the blood-groun of the 
accused, the manner of their arrest and 
the recovery of -incriminating weapons 
. slight- 
est doubt that it-is they who -commited- 
the murder of Sanjay and Geeta. The- 
Sessions Court and the High Court were- 
therefore right in coming to the con- 
clusion ‘that the two accused are guilty. 
of the offences of which they are char- 
ged. . i 


6. On the question. of sentence, the 
answers given by the petitioner when 
we questioned him on the 30th March 
furnish no material at all for justifving 
the reduction of the death sentence to 
imprisonment for life. The petitioner is 
an unmarried.man and appears to have 
no’ dependents. His father is gainfully 
employed and his mother. according to 7 
him, used to work as a nurse in a hospi- 
tal. The petitioner has submitted to us 
a written application saying that -he 
bears an- unblemished’ past and is not a 
professional criminal, 


T. We have given our anxious con- 
sideration to the question as to whether 
the imposition of the death sentence 
should be reviewed. but we are unable 
to find any reason for doing so. It is 
true that the murder of the twe parti- 
cular children was not- pre-planned. 
But ¢ that ‘was because the accused did 
not know that they would hit uvon 
those particular children that evening. 
What is important is that the accused 
had made all the preparations for com- 
mitting the murder of a person or per= 
sons whom they would apparently. oblige: . 
by offering a lift. The . plan 
which they had hatched was. that! . 
they would offer a lift to. some 
young children, try to extort ran-|. 
som from their parents by _kidnap-| - 
ping- them and do. the children. to death! - 
in the- event .of any impediments arising 
in the execution of their plan. -The im:| ` 


1574 S.C. 


pediments here were . the .. uncommon 
courage of the brave little :children who 
did not make an. abiect.. surrender tO 
their Destiny and the Stark. fact which 
emerged during their: molestation that 
their father was a mere government ser- 
vant whose salary was too small to per- 
mit the payment of a handsome ransom, 

8. -We have not the slighest. doubt 
that the death of the -Chopra children 
was. caused by. the petitioner ‘and his 
companion Billa after a‘ savage. planning 
which bears. a: professional-stamp. The 
murder was most'' certainly not” commit- 
ted on.the spur of the moment as äre- 
sult of some’ irresistible ‘impulse which 
can be said to have overtaken the ac- 
eused at: the crucial moment. In other 
words, there was a planned - motivatian 
behind the crime though the accused 
had no-personal motive to’. commit . the 
murder of these two: children. Any: two 
children ‘would have been good'’ enough 
-for them, The accused had loosened ‘the 
handles of the doors of the car so that 
they should: fall down -when the children, 
after getting into” the car, close the: doors 
behind them.” By this process ‘it’ was en= 
sured that: the children y ‘would gèt into 
a trap: like helpless mice.. Théy got into 
‘the car but could not get'out of‘ it. In the 
boot of the« car : weré kept: formidable 
weapons which were ultimately used for 
committing :the murder of 'the children, 
In addition, the’. accused: ‘carried ‘sharp 
' weapons with them which’ explains thé 
injury causéd: to Saniay inthe car itself: 
The ‘author -of' that: ‘injury was clear’y 
the petitioner since his hands ‘were more 
free than those of Billa who was on the 
wheel. ' The iniured childrén.-were taken 
to a park inorder apparently to lull them 
into a false sense of security.. The true 
purpose of doing’ so was to let’ the dusk 
fall so that the most dastardly: act. could 
be committed under, the cover of darz- 
ness. So deep-laid was the strategy to 
which they adhered: to. the last without 
contrition of any kind: Their inhuma- 
i a defies all belief: and .description.. . 

` The survival of an: ofderly: society 
Se the extinction of the life-of per- 
sons like Ranga: and ‘Billa who are a 
menace to social: order- and security: 
They are: professional murderers and 
deserve. no sympathy even in terms of 
the evolving standards: of decency of a 
maturing: society. 

10. The case of the petitioner canrot 
be separated from that of Billa. The two 
sail in the same boat’ and-must stand or 
‘fall together.. The petitioner was am ac- 
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tive participator in. the whole episode 
and- but. for his willing cooperation, 
Billa ‘could never have succeeded in- his 
design, In fact,.the.petitioner was'in the 
company of Billa -right from the mo- 
ment that the children entered their car 
until. they themselves, Ranga and’ Billa, 
entered the military compartment and 
were arrested. In between, many atro- 
cities: were committed, many falsehoods 
uttered, many escapades achieved and 
many an evidencé. concealed or destroy~ 
ed..The petitioner’s part, in carrying out 
the neferious plan is no.:less significant! 
than. that of Billa and he is no less; guilty 
than::him. There is no room for treating 
the one differently from the other. They| 
were hand in glove with each other. 

ok ‘We, therefore,. vacate the stay 
orders in regard to the ‘execution ‘of the 
death sentence imposed on the. petitioner 
and. once again: uphold the . death. sen- 
tence- imposed upon him. We hope that 
thë ‘President will, dispose ‘of the’ mercy 
petitién. stated tc ‘have been. filed by the 
petitioner as espeaiiously as: he; finas 
his convenience, p Í 


12. The Writ © Petition is ‘accotidinaty 


Cane: 
Petition dismissed, 


` AR 1984 SÜPREME ‘COURT. 1574. 
11981 Tax. L. -R. 2976: l : 
i 7 (róm: Kerala) f 
R. S. PATHAK, A. P. SEN AND i 
E: S. VENKATARAMIAH, JJ. 

- Civil Appeals: Nos, 906, 1162 to 1166, 1170, 
117152146, 2152, 2155, 2185, 2186, 2190, Z191, 
2193, 2195 and 2196 of 1979, D/- 11-2-1981. 

Dy. Commissioner of Sales Vax: (Law) 
Board of Revenue (Taxes), Ernakulam, 
Kerala, - Appellant v. Uma. Jewellery etc. stom 
Respondents. 

Kerala General Sales Tax Act (5° of 1983), 
S. 5-A read with S. 5 ai) (ii) — Ornaments and 
other articles of gold: — Liable to be faxed 
at the general rate of 3% under S. 5-A read 


“r 


with. S. 5 © @. (Decision of Kerala High 


Court, Reversed). AIR 1980 SC ue "Rel. on. 


; (Para 1) 
Cases - Referred : Chronological ' Paras 
AIR 1980 SC 611: (1980) 1 SCR 938: 1980 
-.Tax LR 1603: pin Oe fA 1. 


R. S. PATHAK, J.: — In all these ap- 
peals; the question raised is whether the 
ornaments and other articles of gold fall 
within Entry 56 of the ‘First Schedule: to the 
eee tS de 


CY/CY/B430/81/VNP/SSG 


* with Civil Appeal ` No.. 


1981 


Kerala General. Sales Tax Act, 1963. In 
view of the decision render2d by this Ccurt 
in Deputy Commissioner of Sales Tax (Law) 
„ Board of Revenue v. G. S. Pai: & Co.; (1580) 
“ 4 SCR 938 : (AIR 1980. SC: 611), they are 
Hable to be taxed at the general rate of 3 per 
cent under Section 5-A read with Section 5 
G) Gi) of the Act. That being so, the ap- 
peals are allowed, the judgment of the High 
Court is set aside and the question. is ansvwer- 
ed in the aforesaid terms. - There is no osder 
as to costs. . . 

Appeals alloved. 





‘AIR 1981 SUPREME COURT 1575 
1981 All. L. J. 709 
(From: Allahabad) 
_ A. D. KOSHAL AND R. B. MISRA, JJ. 
Special Leave Petn. (Civil) Nos. 10026; 
10027, 10805, 11154 and 296 of 1981 and 
10028 of 1980, D/- 10-4-1981- 
(1) Bal Ram Prasad Rawat. 
(2) Ram Asrey Malviya. 
(3) Narender, Singh Gangwar, 
. (4) Dasrath Tripathi, 
(5) Prahlad Singh and 
. (6) Ram Shankar. Shukla and = oth2rs, 
Petitioners 
others, Respondents, 


U. P. Promotion by clecion in’: Cone 
sultation with Public Service Commission 
(Procedure) Rules (1970), Rr. 7-A and 
7-B — Validity of — Rules are utra 
vires Articles 14 and 16 of Constitut_on. 
Civil Appeal No, 282 of 1980, ‘Fell.; 
Decisions of Allahabad. High Court D/- 


4-11-1980 and 17-11-1880, Reversed. 
“ (Constitution , of India, Articles 14 and 
16). l .(Pars 3} 


Cases Referred : Chronological Peras 
AIR 1981 SC 1041:1981 All LJ 459 L 2, 

MISRA, J. :— 
for grant of special leave to appeal. he 
first five petitions are directed against 
the order dated: 4th ' of November, -'1¢80; 
of the High Court-of Allahabad dismiis- 
sing five writ petitions on the ground 


` that ‘the petitioners thérein have an al- 


ternative remedy, while the last petition, 
that is Special Leave Pecition No. 10328 
of 1980, challenges a simlar order dated 
17th November, 1980. All these -peti- 
tions: were ordered. to be listed along 
282 of 1980 (re-- 
ported in AIR .1981 SC 1041) arising >uř 
of.a special leave petition filed by the 


¥Y/FY/C287/81/LGC ` ay 


Bal Ram Prasad v, State of U.-P.- 


v. The State oF U. P. and 


“Gopal Shukla, no 


These are six petitions ` 


S.C. 1575 


State of Uttar Pradesh ‘against one, Ram 
Gopal Shukla. 


2. Shri Yogeshwar ° Prasad appearing 
for some of the petitioners has pointed 
out that the High Court granted: relief 
to one Har Prashad,in a similar case 
but made invidious distinction in re- 
jecting these. petitions on the ground 
above stated: The petitioners seek to 
challenge the ‘vires of rules 7-A and 

7-B added on 4th‘ of July, 1972, to the 
Uttar Pradesh - Promotion by Selection 
in Consultation with Public Service 
Commission (Procedure) Rules 197) 
which were declared to be ultra vires 
the Constitution by the- High Court of 
Allahabad in a judgment dated 29th 
March,. 1879, in the: write petition filed 
by the..aforesaid Ram Gopal Shukla 
(Writ Petition No. .524 of 1975). Against 
that.judgment, the State Government 
filed an application under -Article 136 of 
the Constitution for special leave to ap- 
peal which was granted: giving rise te 
Civil Appeal No, 282 of. 1980. (reported. 
in AIR 1981 SC 1041), By a separate 
order of today’s date, the appeal filed 
by the State has been dismissed: and the 
judgment of the High Court has been 
confirmed, with the result that the. afore- 
said Rules 7-A and 7-B stand declared 
void being violative of: Articles 14 and 
16 of the, Constitution. In view of the 
judgment in ‘Civil Appeal. No.. 282 of 
1980, filed by the State against Ram 
useful purpose will 
be served by directing the petitioners 
to avail of the alternative remedy by 
approaching the U, P. Publie Service 
Tribunał, specially when in a similar 
situation Har Prashad. was- given the re- 
lief under Article 226 of the. Constitution 
by the same-High Court. . In the circum- 
stances, we granted : special leave peti- 
tions and :treated the same as civil ap- 
peals, The. notice of these appeals was 
eee: by. the counsel for the State. 


= ‘After hearing the.. counsel ' for the 
appellants, we: allow these appeals and 
quash the orders of. the. High Court 
dated 4th of November, 1980, and 17th 
of November, 1980,- and. declare ‘rules 
7-A and 7-B aforesaid to be ultra- vires 
Arts. 14 and 16. of the- Constitution. We,! 
however, make no order as to costs, 


Appeals sows: 
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"AIR 71981 SUPREME COURT 1576 . 
(From: Punjab- and Haryana) 
V. R. KRISHNA: IYER AND 
. JR. S: -PATHAK, ‘JJ. g 
«C.M. P. Nos. 3590- 3591 of 1980 in 1 S.L.P. 
(Civil) No. 3914 of 1979, D/- 6-3-1980: 
; Mahant _Ram Kishan Dass, _ Petitioner v. 
State. of Punjab and others, Respondents. — 
(A) Constitution’ of - India, Art. 136 — 
Special leave petition — Question. as to what 
is integral, to. or a. _ Mecéssary part of 
, anid, ‘thus, immune from- - acquisi- 
F tion — It ïs a question of fact — Supreme 


f Court under ' “Art, 136 cannot be lured into . 
„Considering such, a question of. fact. hare 
: bets (Para 2) 
“B), Constitution - -of India, Arts. 26 (c), 


31 (2),.— Acquisition of land . belonging to 
. and contiguous with samadhi on payment. of 
compensation — Survival of samadhi is not 
-dimpex Hed noris there a total or substantial 
ann iilation of the religious denomination or 

- ins.iiuion — Held, there is no infraction of 
' Art. 26 (c) — Right under Art. 26 (c) ‘is 
” subject to right of State under Art. 31° D. 
(Para 3) 

(C) Constitution of India, Art. 136 — 
Special leave petition — Acquisition of land 
—-' Objection raised by person that part of 
such’ land: lies beyond municipal limits — 
No’ foundation - laid for contention — As it 
‘ bears purely on fact, question ` * cannot be 


adjudicated by Supreme Court under `Arti- 
cle 136. — (Para 4) 
Cases . Referred :. ‘Chronological Paras 
_ AIR 1974 SC 2098 : i 3 


-KRISHNA IYER, J.:— Shri Lal appear- 
ing for the petitioner in the. Special: Leave 
Petition bas raised a formidable number of 
points, although we are’ unable to agree with 


_, any of them. Earlier .this Special Leave 
- Petition had been disposed of by a certain 
limited direction which is not being inter- 


fered with by this order but counsel perhaps 
rightly pointed out that he had more to say 
than was covered by that order and, there- 
fore, should be accorded a` fuller “hearing. 
_ We have Heard him exhaustively but rèmain 
unconvinced ‘about any of the points. 
"2. Shri Lal” contended that: the a 
sought to be acquired ‘from his ¢lients, 
though extensive’ in area, ‘was contiguous 
. with a ‘samadhi’ and, tlierefore, under the 
` standing orders. which “have _ a- statutory 
- flavour: (in his submission) -could not. be 
acquired: without going through the exercise 
` provided -for. ©Since those: pees 


FY/GY/D41/8t/PGS/SNV”” .-: 





‘"Mahaint Rami Kishan Dass v:’State of Punjab * 
` not been.’ followed the “acquisition- was ` 
in law. . 
: ‘had consented to. thé exclusion of two sur- 


‘land ` 


-had i 


AER. 
bad - 


‘Counsel for the’ respondent-Trust 
vey plots, namely, 3667 and 3668 on which 


the ‘samadhi’ actually ' stood. However, the 


- considerable: éxtent-‘which was owned by the 


institution and lay contiguous; was acquired 
for development purposes. The”. contention 
is that. contiguity: with the ‘samadhi’ is 


in- 
hibitive of “compulsory. acquisition. ` May 
be, that the plot strictly necessary for the 
survival of the ‘samadhi’ as such, is cover- 
ed by the rule but all the lands that may 


lie continuous or contiguous, ‘however abun- 
dant or ‘extensive, ‘cannot be immunised 
against compulsory acquisition. Moreover, 
what is integral to or a necessary part of 
the ‘samadhi’, is a “question of fact. The 
objection on this quetion has been consider- 
ed by the Punjab’ Improvement Trust’ Act, 
1922 as provided: by the statuté? The. High 
Court having’ heard the petitioner had ‘dis- 
missed the petition at the ‘threshold. Under 
Article 136 we cannot be lured into: consid- 
ering a question of fact like this. We nega-| 
tive the contention: ae 


3. The ‘second ‘objection, dea on a 
decision of this Court and using a constitu- 
tion missile is that the freedom guaranteed 
under “Art. 26 (c) of the Constitution’ to own 
and acquire property by. a religious deno- 
mination is imperilled ón aécount of this 
acquisition, and also has no basis. It is not 
as if a religious denomination cannot’ own 


land. It can under our Constitution hold 
properties. But such a right is not an abso- 
lute one nor unlimited altogether’ The 


decision of this Court relied on by counsel 
has made the proposition clear (AIR 1974 
SC 2098 at p. 2103): 


“One thing is. however, clear that Art. 26 


guarantees inter alia the right to own and 
acquire movable. and immovable property 
for managing religious affairs. _ This right, 


however, cannot. take away. the right of the 
State to compulsorily acquire property in 
accordance with the provisions of Art. 31 (2). 
If, on the other hand, acquisition of _ pro- 
perty- ofa religious denomination by the 
State can be proved to be such as to destroy 


.or completely negative its right to own and 


acquire movable and immovable property 
for even the survival of a religious — iristic:u- 
tion the question may have - to be sramined 
in a different light.” 
Counsel drew our attention to another part 
of the judgment where Mr. Justice Goswami, 
speaking for the Court observed (at p. 2105): 
“Right guaranteed under’ Art: 26 (c) not- 
being absolute and unqualified is consistent 


essentially necessary is left intact. 
_bevond it but is 


i institution 


'|fouñdation laid for such `a 
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“with reasonable. regulations ..mads .by the 


State provided thë substance. of the freedom 
is not affected. ,The Act does. not make. any. 
l inroad in. such a way; as to affect.. directly 
_ the. substance of that freédom... A particular 
fundamental. right. cannot. exist in. 
. ina watertight compartment. . 
` mental -right of a. person may -have.. to co- 
„exist in harmony. with the .. exercise 


isolation . 
One . funda- 
of an- 
other .fundamental . right by. others and. also 
with reasonable and valid exercise ‘of -power 
by the State in the „light of the. Directive 


Principles in the interests of social . welfare as 


a whole. The Court’s, duty is to strike a 
balance between.: competing : claims of differ- 


ent interests.” Sy : Fa 


[These very passages are sufficient to demon- 
‘strate the untenability of the submission. 
‘In the present case the survival of 


Or substantial annihilation of 
‘denomination’ „or institution). 


the | 
Land that is 
What_ is 
needed for development 
purposes, is taken away and compensation 
paic’ therefor. Thus there is no’ infraction 
‘of the fundamental right covered by Arti- 
‘cle. 26 (c) of’ the Constitution. We, are not 


; ‘impressed with the _submission. that “hundreds 


of sadhus will throng on occasions and they 
have to be fed and housed and, ‘therefore, 


all the lands lying in proximity all over the 
touched even: 


should not be 
though for development’ necessity. - As point- 
td. out by this Court’ Art. 26 is grafga and 


CO- -exists with other, Tights. 


“A. ` The” “third contention put forward by 
Shri Lal is that the part of the land lies be- 
yond the municipal limits; There is 
contention, and 
bears purely. dn facts. which we cannot adju- 
dicate in this Court. “A few other’ conten- 


© tions similarly urged also do’ not have any 
_ basis in admitted fact. 
` tion of. Art. 


Therefore, 
- misleading. 
contention 


* invota- 
However, 
raised and 


136 is 
while rejecting the- 


argued we maintain intact the earlier order . 
" that the two plots— 3667 and 3668 
` not be acquired. 
‘ Leave Petition subject to the ‘above reserva- 


We „dismiss ` ‘the Spécial 


“Special Leave Petition ‘disiniésed. . . 





shall . 


‘Shanti Kumari:y;,Regn]..Dy. Director, Health Services, Patna . 
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`: (From :: Patna): 

E: A, P. SEN AND ~ 

. E.S. VENKATARAMIAH; JJ. 
- Civil- Appeal No. 2797 òf- 1980, D/- 8- 1- 
“1981 2 

‘Shanti Kumari; Appellant v.“ E Regional De- 
puty ‘Director, ‘Health Services, Patna Divi- 
sion, Patna and- others, Respondents. 


” Constitution ‘of India; Arts. 311, 226° — 
Tratsfcr — ‘Petitioner, ‘an Auxiliary Nurse 


` Mid- Wife — Transfėrred to a place other than 
_ home district — Transfer alléged to be in 


éontravention of State .Government’s direc- 


' tions — Failure to file a representation’ fo the 


the | 
¿samadh? is not imperilled (nor i is there a-total 
religious , 


no. 


` by- Supreme Court. ; 
Court D/-- 4-2-1980, Affirmed). 


impugned order.- 
` servant may 
"òr due to administrative reason , 


State ‘Government — High Court. declined to 
interfere — Decision of High Court‘ upheld 
(Decision ef Patna High 
a (Para 2) 





s— This appeal by special 
leave. is directed’ against an order of the Patna 


High Court, dated February 4, 1980, dismis- 


sing the writ petition filed by the appellant, 
who was -posted as Auxiliary- Nurse Mid-Wife 
at ‘Bowstead Zanana Hospital at Barh, in 
limine by. which. she had challenged the im- 
pugned order of the Regional Deputy: Direc- 
tor of Health Services, Patna. Division, Patna 
dated January 13,. 1979. transferring her from 
Barh to .the Urban. Family. Welfare : Centre 
of the Sub-Divisional Hospital, Danapur. The 
High Court, . however, while declining to in- 
terfere, directed the appellant to file,a | re- 
presentation to the State Government for her 
transfer to'a place in het home district, ex- 
cept Barh and that if such representation was 
filed, it-should be considered’ by the: State 
Government. 


` Having ` heard learned counsel for the 
partial, we are ‘of the opinion that the High 
Court rightly declined to interfere with the 
“Transfer of a Government 
be due, to exigencies of service|. 
The Courts 
cannot interfere in such matters. Shri Grover, 
learned. counsel for the appellant, however, 
contends that the impugned order, was ° ip 
breach’ of ‘the.Government instructions with 
regard-to transfers in the Health Department. 
If ‘that be so, the authorities, will look into 


. the’ matter and redress the gtievance of the 


ee 
` Shri ARR appearing on behalf _ 


a the. respondents, makes. a. statemėnt „that, 
_-he’ would” recommend...to -the State, Govern- 
- ment: that. the appellant should. be. posted, as.. 
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an Auxiliary Nurse Mid-Wife in her home 
district, except Barh. We hope and trust 
that the State Government will sympatheti- 
cally deal with the representation made by 
the appellant in the matter of her transfer 
and will act according to the advise of theis 
counsel. 


4, We understand that the appellant bý 
virtue of the ad interim order dated Novem- 
ber 25, 1980 is still continuing in her present 
post at Barh. She may be allowed to con- 
tinue in that post until she is given the post- 
ing order. 


5. Subject to these ‘observations, the ap- 
peal fails and is dismissed. There shall be 
no order as to costs. 

Appeal dismissed. 


AIR 1981 SUPREME COURT 1578 - 
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(From: Puniab & Haryana) : 
' S. MURTAZA FAZAL ALI AND | 
A. VARADARAJAN, JJ. 
Criminal Appeals Nos. 250 of 1976 and 
63 of 1977, D/- 31-3-1981.. 
Mohar Singh and others.ete., Appel- 
lants v. State. of Punjab, Respondent. 
{A) Penal Code (45 of -1860), Sec. 300 
— Murder —.Dying declaration — De-. 
claration. giving detailed account of oc- 
currence though made in serious condi- 
tion — Declaration not attested: by de- 
ceased’s wife or doctor present: there — 
ít smacks of concoction — Cannot be re- 
lied on. Judgment of Punjab & Haryana 
High .Court, Reversed. (Evidence Act 
(1872), S. 32). _ (Para 5) 
(B} Penal Code (45 of 1860), S. 300 — 


Murder — Appreciation of evidence — 
Inconsistency between ocular and medi- 


cal evidence — Conviction cannot be 
based on such evidence. — Accused 
given benefit of doubt, Judgment of 


Punjab and Haryana High Court, Re- 
versed. (Evidence Act (1872), Sec. 3). 


Where in a murder case the witnesses 
categorically stated that the accused as- 
saulted the deceased with spade but the 
doctor who held the autopsy of the 
deceased clearly. stated that the iniuries 
could be’ caused only. by .a° Kassi 
(pickaxe) the accused was given benefit 
of doubt in view of the glaring incon- 
sistency between the ocular and medi- 
cal evidence. Judgment of Punjab and 
Haryana High Court Reversed. 
“(Para 6) 


EY/EY/Boe0/81/VVG/LGC ae 


Mohar Singh v, Staite of Punjab 


:. cated above. 


ALR. 


FAZAL ALI, J:— These. appeals by 
special leave are directed against the 
judgment and order of the Punjab and 
Haryana High Court affirming the con- 
yiction of Ajmer Singh, Mohar . Singh, 
Jaggar Singh and Baldev Singh under 
Section 302/34 Indian Penal Code and 
the sentence of imprisonment for life, 
The prosecution case’ has been detailed 
in. the Judgment of the High Court and 


the trial..court and need not pe Te- 


stated here, 


2. It appears that on: 8th March, 1971, 
an altercation between the deceased and 
the accused seems to have taken place 
over some irrigation dispute, when the 
accused wanted to irrigate the land out 
of turn, In the course of the irrigation 
the deceased Kartar Singh is said to have 
been. assaulted by the accused by the 
front and the blunt sides of the spades 
with which the earth was being. dug. 
Kartar Singh was taken to the hospital 
and on receipt of:a report therefrom 
ASI, Nirmal Singh, the Investigating 
Officer reached the hospital and record- 
ed a statement (Ext. P/19) at 10 P. M. 
on 8th March, 1971, which was treated 
es the F.I. R. as also the dying declara- 
tion. Although PW 3, the wife of. Kar- 
tar Singh, ‘is alleged to have accom- 
panied , the deceased to the hospital, yet 
she does not appear to have been ex- 
amined by the Investigating Officer on 
that day. The Investigating Officer 
reached the spot.: and _ after 
completing the usual investiga- 
tion, submitted a charge-sheet as a 
result of which the appellants were 
placed on trial and convicted and sen- 
tenced by the Sessions Judge, as indi- 
The ‘appellants appealed 
before the High Court which was dis- 
missed and hence these appeals by spe~ 
cial leave. 


3. The central evidence against the 
appellants consisted of the dying de- 
claration recorded by the Investigating . 
Officer, ASI Nirmal Singh (PW 12) 
which was said to have been corrobora- 
Sed by the ocular testimony of PWs. 3 
and 4. P. W. 3 was the wife of Kartar 
Singh, deceased and’ PW 4 was a ten 
year old son. Both the High Court and 
the trial court based the conviction 
mainly on the dying declaration record- 
ed by PW 12. The evidence of PWs. 3 
and 4 were used by the Court below to 
corroborate the evidence furnished by 
the dying declaration, 


as 


1981 - Milkiyat Singh v. 
4, Learned. counsel; .Mr. Garg _ ap- 
pearing for ‘the appellants submitted 


that the dying declaration: relied: -upon 
by the. courts -below is extremely sus- 
picious and ought to have been rejected 
as it could not have been made by the 
deceased. In support of his- arguments 
the learned counsel - has relied, on the 
following circumstances: 


(i) The evidence of Dr. ‘Sandhu, P. Ww. 
2 shows that at the -time-when the de- 
ceased. reached the hospital, he had as 
many as 21 injuries on. various parts of 
the body. His blood pressure was 
60/40 mms. of Hg. and pulse was-100, pef 
minute weak, -The evidence also shows 
that he was in a state of. shock. 


(ii) It is true that Assistant Inspector, 
Nirmal Singh had obtained’ a certificate 
from the Dr. Sandhu, PW 2- that: ‘the de- 
ceased was fit to make’ a statement but 
having regard to ‘the serious’ condition 
of the deceased ever 
have been conscious he could have made 


only a brief statement regarding’ the 
occurrence. _ aan o Tii 
5. We have, however,’ been.’ taken 


through Ext.. P-19, the statement of the 
deceased. Kartar Singh. and we find that 


he has giver a yery detailed and gra- ' l 


-phie’ narration of the. entire history: of 
the case,. starting: from the motive, he 
enmity .andminutest features of. the as- 
sault excluding ‘the individual ..acts.com- 
mitted by the appellants.. He. has also 
mentioned that the appellants assaulzed 
him with Kassi. The ocular evidence 


however is that the deceased was attack- 
ed not by Kassi but by spade. -In view 
of the detailed and ‘extremely coherent 
nature of the dying declaration, we find 
it impossible: to believe’ that the de- 
ceased even if conscious would have 
made such a detailed statement, We 
are, therefore, inclined to ‘think that 
this statement smacks of concoction of 
fabrication in order: to make the pre- 
sent case foolproof. At ‘any rate, ` we 
find it wholly unsafe’ to rely on the dy- - 
ing declaration, particularly, when PW 
12 did not take the necessary’ precau- 
tion of getting the’ dying declaration 
attested by the wife who ‘was stated to _ 
be present there or the ‘doctor who was 
alleged to- be present in the hospital. 
Thus, the dying declaration has.to be 
excluded from -consideration. That- be- 
ing the- position the only’ evidence which 
we are left with consists of the: state- 
ments: of PWs. 3 and 4. The evidence of 


though he might - 


S.C. 1579 
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State of Rajasthan 


these witnesses also cannot be lis 
They dre in‘ direct conflict’ with 


upon. 
the’ medical evidence. ‘While-both : the 
witnesses. categorically. state ‘that the 


appellants assaulted the deceased with 
spades’ with which the earth was -being| - 
dug out either from the sharp òr the 
blunt. side, the doctor (PW 1) whotheld 
the autopsy of the ‘deceased’ has clearly 
stated ‘that the injuries could be caused 
only ‘by a Kassi. No question was put 
by the prosecution to the doctor whether 
any or all of the injuries on the de- 
ceased could be caused in the manner 
alleged’ by the witnesses i e. by a spade. 

6,,,In~ view. of -this glaring incon- 
sistency | .between the ocular and medi- 
cal evidence, it will be extremely un- 
safe. and hazardous: to maintain the con- 
viction of .the appellants on .such evi- 
dence. For the reasons, therefore, we 
are clearly of the opinion that the. pro- 
secution: case has not been proved be- 
yond reasonable. doubt. ‘The appeals 
are accordingly allowed and the appel- 
lants are. acquitted of the charges framed 
against them, The accused-appellants, 


- will. now. be. discharged from their bail 


bonds and need not surrender. 
- Appeal ` allowed. 


- 
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' (From + Rajasthan) ` oe 
A:C. ‘GUPTA AND P. 'S. KAILASAM, JJ. 

Criminal „Appeal No, a7 of 1973, Dj- 
25-8-1980. 

' Milkiyat Singh ‘and. Mie Appellants 
v,.The State of Rajasthan, Respondent, 

(A) Penal ‘Code (45 of 1860), Se: 
tion 300 — Murder case — Appreciation 
of evidence —. Part of prosecution story 
as. told by. aileged -eye-witnesses, doubt- 
ful — Rest of the story told by those 
eye-witnesses must be examined care- 
fully before it can be relied-on. — 

“If inta murder case part of the pro- 
secution story is - found ‘doubtful, it 
would not necessarily falsify the whole 
account, but in that case the rest of the 
story told by the ‘alleged eye-witnesses 
must - be examined carefully before itis 
relied on. ; (Para 3} 

(B) Penal Code: (45 of 1860), Sec- 
tion 300 — Evidence Act (1872), Sec- 
tion 45 — Murder case — Appreciation 
of evidence — Prosecution case was 
that the ‘accused fired at complainant 


EY/FY/E940/80/SMA/SNV, 
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sult of which one of them died — De- 
fence version of - occurrence was “that 
complainant's party attacked first and 
each side opened fire — In view af 


medical evidence it was difficult to hold | 


with any -certainty that- occurrence had 
taken- place as alleged by prosecution 
witnesses ‘and defence version was al- 
together false — It would not be safe 
to convict the accused for murder. 
Judgment of Rajasthan High Court, Re- 
versed. (Para 6) 


GUPTA. J.:— This is an appeal from 
a Judgment of the Rajasthan High Court 
affirming on appeal -the order of convic- 
tion -and the sentences passed on the ap- 
pellants before us by the Additiona? 
Sessions Judge No. 2, Shri Ganganagar. 
Of the four appellants Milkiyat Singh 
and Chhotu Singh were convicted under 

` Section 302 and Section 307 read with 
Section 34 of the Indian Penal Code and 
sentenced to imprisonment for life 
under the first count and rigorous im- 
prisonment for five years under the 
second: Hansa Singh and Genda Singh 
were convicted under Section 302/34 
and Sections 307/34 of the Indian Penal 
Code and were also awarded the same 
Sentences. ; 


2. On March, 13, 1970, Surjit Singh 
(P. W. 3) lodged the F: I. ‘R. in this case 
containing the following story. At 
12.30 P. M. on that day Surjit Singh 
along with ‘his brother Balbir Singh and 
Jagir Singh (P. W. 11) and Jagroop 
Singh (P. W. 4) had started from Sur- 
jit Singh’s house for village Jandwala 
Sikhan to see the ailing wife of one 
Jiwan Singh and when they had reach- 
ed a point near the house of one 
Ram Singh, they found Dal Singh. 
Chhotu Singh, Genda Singh, Hansa 
Singh and Milkiyat Singh sitting in a 


pit. As the comolainant’s party ap- 
proached,- Dal Singh and others stood 
up and Dal Singh shouted: “the ene- 


mies had come, murder them.” Milkiyat 
Singh then fired from his gun hitting 
Balbir Singh in the chest and be feil 
dead, Chhotu Singh fired a shot at Jag- 


roop Singh (P. W. 4) which hit him in: 


the leg. The assailants then left firing 
shots in the air from the guns they car- 
ried to scare people away. It is stated 
that Balbir Singh was also armed with 
a 12 bore gun. It is further stated that 
Dal Singh and his companions had 
formed a “goonda party” in the village, 
and that. on a report made ‘py 


-‘Milkivat Singh v- State of: “Rajasthan -: 


.party without any provocation..as- a - re--. Singh.the Police Had 


' (P. W. 3) 


Balbir | 


ALR 


arms from the: possession of Chhotu 
Singh, Genda Singh, Hansa Singh and 
Milkiyat Singh which turned them hos- 
tile toward -Balbir Singh. e 


3.. It would appear from. ‘the F, I- R. 
that. Dal Singh was the leader of: the 
group and that at-his --call- the 
xilling Balbir Singh and injuring Jag- 
roop Singh had been fired. Surpris- 
ingly Dal Singh is no‘ named as an ac- 
cused in this case. It is said a private 
complaint alleging an, offence punish- 
able under S. 302 of the Indian Penal 
Code has been filed’ against him. In their 
evidence before the Court Surjit Singh 
and Jagrocp Singh (P. W. 
4) repeated what was stated. in the 
F. I R. concerning the role played by 
Dal Singh’ However. _in-a supplemen- 
tary statement to police (exhibit -. 
Surjit Singh said: “I have . stated by 
mistake that he (Dal Singh) was in the 


Pitas ” In a similar supplementary 
statement (exhibit D-4) Jagroop Singh 
also said that Dal Singh was:not pre- -- 


sent along with other accused in the pit . 


and that he had mentioned Dal Singh’s 
name in his earlier statement to the 
police because Dal Singh’s name was 


` mentioned by Surjit Singh. Both Sur- 
and Jagroop Singh . 


jit Singh (P. W. 3). 
(P. W. 4) denied in their depositions that 
they had stated to the police that 
Singh was not present at the time of the 
occurrence. P. W. 8 -Girdhari Singh 
who was S. H. O. of the concerned 
police station however said in his de- 
position: “On 13-4-70 I recorded the 
statements of Surjit Singh and Jagroop 


Singh P. Ws. Exhibit D-3 and Exhibit 
D-4 respectively, as they deposed to, 
correctly. These bear my _ signature. 
The Deputy S. .P. also interroga; 
ted and verified Surjit Singh 
and Jagroop Singh regarding Ex. 
D-3 and Ex. D-4.” The prosecution 


story as stated in the F. I: R. and as 
narrated in court by the eye-witness 
F. W. 3 Surjit Singh, P. W. 4 Jagroop 


Singh and P. W. 11 Jangir Singh is one. 


integrated account which gives a leading 
role to Dal Singh im the occurrence. It 
is true that if part of the story is found 
doubtful, it would not necessarily fai- 
sify the whole account, but in that case 


‘the rest of the story told by the alleg-|_ 
ed eye-witnesses ‘must then be examin-|. 


ed carefully before. it is relied on. Here, 
in view of Exhibits D-3 and D-4, | .sup- 
plementary statements respectively. of 


shots’ 


.D-3) - 


Dal . 


“recovered “illegal | 


1981 . 


Surjit: Singh...(P.--W. - 3) -ad Jagrcop 
Singh (P. W..4) to the - police, and the 


_ evidence given. by P. W.-8°- Girdhari- 


Singh, S- H. O. to which we- have refer- 
red above, the part of the story attri-- 


buting a role to Dal Singh does seem to™ | 
It is to’ be seen therefare ` 
prosecution - 


be doubtful: 
whether the rest of the p 
story is so convincing that it can be ac- 
cepted notwithstanding ` the questionaDle 
part of it. 


4. The defence version of the occar- 
rence is that the comptainant’s 


only once, Balbir Singh rom the com- 
plainant’s party and~ "Chhotu Singh ` of 
the accused. P. W. 1 Dr. Om Prakash 
Sharma has said in his deposition t^at 
“Tagroop’ Singh and’ Balbir Singh might 


_ have been hit by the same fire with -hẹ 


dispersed pellets if they were stand.ng 
within the range of dispersion.” The 
evidence of the’ Assistant Sub-Inspector 
of Police Ali Sher (P. W. 
bir Singh’s gun ‘was no: found used on 
the day because the barrels were clean 
when I recovered 1t.” Admittedly he 
was no’ ‘ballistic expert but the- 
Court -thought that even a layman 
could find out whether a gun had been 
used. or not on a day. Ali Sher élso 
did’ not find any empty cartridge inside 
the barrel of the gun or near Balbir 


Singh’s: body which one would have 2x 


pected to find if Balbir Singh had fired 
from his gun. These factors according 
to the ‘High Court falsify the | defence 


story. The conclusion r2ached by. she. 
High Court however does not take note 
of the fact that Ali Sher did not elso 


in the pit 


find any empty  cartridzes 
from where according to the prosecution 
Milkiyat Singh and Chhotu Singh had 


fired against the complainant’s’ ‘party.’ 
Tt also appears that P. W. 7 Ali Sher 
did not seal the gun of Balbir Singh 


which he recovered. There is another 
circumstance which makes one hesitate 
before ‘accepting the evidence .of fhis 
witness. To prove the presence of ihe 
appellants in the pit ke says in 2x- 
amination-in-chief “in. the pit at two 
places ‘there were marks to . indicate 
that somebody had sat there”; on cress- 
examination he admits taat there was 
a dust storm blowing when he left che 
police station for the place 


of occur- 
rence and the storm was still ` blow ng 
when he reached the spot. That beng 


so, it seems extremely doubtful if.’ -he 
marks indicating that. soriebody had sat 
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party. 
. attacked first and each side opened fire 


7) is that Eal- 


High 


_ prosecution P. W. 1 adds: 
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in thé pit would: ‘remain’ ; 
for the witness to’ “make the inference. 
We therefore do: not find it safe to. „place 


- implicit reliance on, what. P, WwW. T: ` Ali : 


Sher Says,: Ne ee 

5. -O2 the- a ‘Gênda Singh and. ` 
Chhotu Singh appear to have - received 
injuries. ` Genda Singh. ‘had ‘ only an ab- .. 
rasion. - Dr. - Om ` Prakash.. Sharma, 
(P. W. 1) who examined Chhotu Singh 


on March ,16, 1970 describes his injury 
as follows: ae 
“One punctured wound 1/2” diameter 


and .1” deep’ on the lateral ‘aspect -of 
right thigh middle‘ 1/3”. It is simpieé: 


. At that time it appeared’ to me gun shot- 


injury but I.was not sufe and wantéa : 
to get it confirmed bv X-ray.” T, 
PW9 Dr. Moman Ram who ‘had Chhotu”: 
Singh’s injury X-rayed ‘says that. ‘he 
could find-no pellet or bullet ih’ the 
wound. He -adds-that “if a pellet ‘is em- 
bedded one inch deeb in the muscle. the 
chances of its’ coming-out are less. ‘It 
can come out if there is haemorrhage in 
the: tissues and the wound, if pressed, 
it can ‘come: out in some cases.” P. W.T 
Dr. Om Prakash Sharma says fur- 
ther on cross-examination: “In some 
cases the pellet may ` be lost 
in: the body by travelling up ahd 
down with the circulatory system 
and in some cases the pellet: cam slip 
out of the entry with the oozing.out of 
the blood.” On re-examination by the 
| "In case of 
Chhotu Singh if the iniury was ` 
by a gun shot the pellet must be 
found inside the wound. There was no 
chance of the pellet- coming out of the . 
wound with the flow of.the blood. The 
pellet could not be lost in the body in 
the circulatory system.” .The defence 
counsel wanted to cross-examine this: 
witness after: he made the aforesaid 
statement on re-examination but . the 
prayer was disallowed. The High Court 
disbelieved the defence case that .Chhotu_ 
Singh had suffered this iniury .when. 
Balbir Singh fired at him from his gun. 
on the view that if this were true. - a. 
pellet would have been. found: in the 
wound. The High Court thought. that. 
Chhotu .Singh’s wound .was self-inflicted, 
to give it.the appearance of a gun shot 
injury. But in arriving. at this conclu- 
sion the High Court does. not appear ‘to 
have taken note of what P. W. 1 him- 
self--had stated in his deposition that “in 
the faoricated injury pellet can “be 
planted in the wound easilv. to give ap;. 
pearnce in the: X-ray.” It is only rea- 


‘undisturbed. < ` 


1582 S.C. 


sonable to think that if Chhotu Singh 
caused the injury to -himself to simu- 
late a gun shot wound he would: have 
planted a-pellet inside the wound’ which 
was easy to do according to P. W. 1 io 
make the deception complete. On this 
aspect of the case the. High Court also 
failed to consider the further fact ap- 
pearing from the deposition -of P. W. 1 
that in the case of Balbir Singh de- 
ceased the witness found only one -pellet 
and “in the other wound no pellet was 
found.”: The wound in. which no pellet 
was found was:a' gun shot wound. -It is 
. difficult to see why what was possible 
medically in the case of Balbir - Singh 
could not be so in the case of Chhotu 
Singh accused. D. W. 1 Dr. Sohan Lal 
Gupta was examined for the defence. 
The High Court accepted his evidence to 
find that Balbir Singh after receiving the 
gun shot iniury could not. have hin 
an inch and he must have been hit,.: 
the spot indicated as point No. 2 in ‘he 
site plan where -his. body was- found and 
not at point No.;.1 as P. W. 4: had ‘de- 
posed.: On Chhotu ee injury D. W. 
1 says: 


_“Now I have seen ‘the healed | “iniury 


on the right thigh of Chhotu Singh, prë- . 


sent in the Court. In this regard I have 
_ read the statement of Dr. O'P. Sharma 

and Dr: Moman Ram and: have also éx- 
amined ` the’ original | X-ray Plate” Ex. 


This poesibility. is also there ‘that such 
a small pellet in such nature, of wourd 
may go in. other:-part-of the. body ard 
in that case it-would. be very difficult 
- to find out: the pellet..... From the parti- 
culars of the injury given by Dr. O..P. 
Sharma and while seeing the mark -of 
the present injury. this can -be said that 
more possibility is that.this injury. can 
be caused by the pellet “= = 


6. In this ale: ‘of pride “specially 
the medical evidence; it. is difficult : 
hold with any certainty that the occur- 
rence had taken place in the way the 

prosecution witnesses allege. From ‘the 
medical evidence it is difficult to reach 
ja firm conclusion that the defence ver- 
sion is altogether false. Im these. cir- 
cumstances‘we do not find it safe to 
maintain the conviction of the appel- 
lants. We therefore ‘allow the appeal, 
set aside the conviction of the ‘appeal- 
lants: and the sentences passed on them 
and acquit them of the charges framed 
against them: they are on::bail. the bail 
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bonds ‘furnished by them are dischar- 
ged, . ! : 
SET l a _ ` Appeal allowed, 





o: AIR 1981 SUPREME COURT 1582 
(From: 1975 Cri LJ 1777 (All)). 

AN R. S. PATHAK AND 
O, CHINNAPPA ` REDDY, JJ. 


Criminal Appeal No. 552 of 1976, D/- 
21-7-1981. 


Firm Ramdeo. Onkarmal and another, 
‘Appellants v. State of U. P. and Bnerer; 
Respondents. i 


- Forward Contracts (Regulation) Act 
(74 of 1952), Section 18 (3) —— Issue of 
notification under ‘Section 18 (3). — Con- 
ditions. precedent -for — Non-specifica- 
tion of area in notification — Operation, 
throughout. the territory „covered by Act ` 
is, implied — Construction. by implica- 
tion — When open, (Interpretation . of 
Statutes) — General: Clauses Act asn 
Sec; _ 20). i : 


Before issuing, a notification under 
Section 18 (3) the. Central Government 
must, satisfy itself that the regulation. 
and control of non-transferable ` . specific 
contracts in a particular area are. in the 
interest, of the trade. or in the public 
interest. The determination of the area 
over’ “which. the’ regulation and control 
will extend. is. a -vital ` component to 
which. the Central Governmént must ap- 
ply’ its’ mind’ when. ‘deciding to issue a 

notification. . Section, 18 (3) does- not re- 
quire that thé” aréa must þe, expressly 
specified in the. notification. ' It. is pos- 
sible. to define the. area by necessary im- : 
plication, that, is . sufficient compliance 
with the requirement of sub-section (3) 
o£ Section 18, , 

z (Para 10) 


* Ordinarily whether the' notification ex- 
tends‘ over part only of the territory or 
throughout the territory would be spe~, 
ċified in the notification. © Wher- it con- 
tains ‘no express signification of the area, 
it may be implied that it is intended to 
_ operate: throughout’ the territory ` covered 
by the Act. That is’ a’ construction by 
implication. It is; not mandatory’ in such 
a case, that the’ notification should spe- 
cify that it operates throughout the ter- 
ritory to which the. Act extends. When 
a large volume of material was produced 
before the High Court to show that the 
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Central Government did apply its mind 
to that fact, it could be said that notifi- 
eation was intended to covér the entire 


P country. 1975 Ca ‘LI 1777 (All), Affirmed.. 


pa 


before 
the appellants challenged the validity of 


‘and dismissed the petiticn. 


(Paras 11, 12) 
Mr. Pramod Swarup, Advocate, for 
Appellants; Mr. R. K. Bhat, ' Advocate 
(for No. 1) and Mr, P. A, Francis, Sr. 
Advocote. (Mr. R. N. Podar, Advocate 
‘with him) (for No. 2) for Respondents. ` 
' R. S. PATHAK, J.:— This appeal by 
certificate granted under sub-clause (c) 
of clause (1) of Article 134 of the Con-` 
stitution by the Allahabad High Court is 
directed against a judgment of that 
Court’ dismissing the appellants’ petition 
for quashing criminal prozeedings against 
them under the Forward Contracts (Re- 
ee Act, 1952. 
. ‘The appellants are being prosecut- 
a ‘for various offences under Section 20 
and Section 21 of the Forward Contracts 
(Regulation) Act, 1952 on the ground 
that three transactions >Ë purchase of 
Tur (Arhar) were entered into by them 
in violation of Notifications Nos. 1384-B, 
1384-C and 1384-D, all dated July 17, 
1958, issued by the Central Government 
inder that Act. During the proceedings 
the -Sub-Divisional Magistrate, 


the three notifications. The | Sub-Divi- 
sional Magistrate, and’ thereafter the 
learned Sessions Judge in’ revision ‘took 
the view that it was premature to decide 
the question. They apptied to the Al- 
Jahabad High Court under Section 561A 
read with Section 435, Code of Criminal 
Procedure, raising the same question and 
praying for the quashing of the criminal 
proceedings. The learned single Judge 
of the High Court hearing the petition 
considered the question to be of sub- 
stantial importance and accordingly the 
case was referred to'a larger Bench, 

3. A Division Bench of the High Court 
by its judgment dated May 22, 1975* 
upheld the validity of tke’ notifications 
It saw no 
substance in the plea of the appellants 
that the. notifications did not specifically 
mention the area over which they were 
to operate and, therefore, were invalid, 
On application by the’ appellants the. 
High Court granted.a certificate under 
sub-clause (c) of clause (1) of Article 134 
of the Constitution that the case was fit 
for appeal to this Court, 

4, The point on which the certificate 
has been granted is whether the only 
eras eee ge ee Oe ee 


*Reported in 1975 Cri LJ 1777 (All). 
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method of specifying the area in a noti- 
fication issued under sub-section (3) of 
Section 18 of the Forward Contracts (Re~ 
gulation) Act, 1952 is to expressly descri- 
be it in the notification itself or whether 
such a specification can be inferred from 
other circumstances as well as notifica- 
tions issued simultaneously. That is the 
only point on which this appeal is pres- 
sed, and we- need consider no other as- 
pect of the-case, 


5. It is desirable to appreciate first the 
statutory matrix within which the con- 
troversy is embedded. Sub-section (1) 
of Section 18 declares that the provisions 
of Chapters IIJ.and IV (Chapter IV in- 
eludes Section .17) shall not apply to 
non-transferable specific delivery con- 
tracts for the sale or purchase of any 
goods. But by virtue of sub-section (3) 
of Section 18 if the Central Government 
is of opinion that in the interest of the 
trade-‘or in the public interest, it is ex- 
pedient to regulate and: control such 
contracts in any area, it may. by notifi 
cation in the Official Gazette, declare 
that ali or-:any of the provisions of 
Chapters III and IV shall apply to such 
class or classes’ of non-transferable sp2- 
cific delivery contracts in such area and 
in respect of such goods or. class of goods 
as may. be specified in the notification 
and may also. specify - the _manner in 
which and the extent.- to which all or 
itd of the said provisions shall. so ap- 
ply. 

-6. ‘In ‘ other yiida by a notification 
under sub-section (3) af Section 18 the 
the 
provisions of Section 17 applicable to 2 
class or classes of non-transferable spe- 
cific delivery contracts in an area and 
in respect of specified goods or class of 
goods, By itself, Section 17 ‘deals witb 
forward contracts for the sale or pur- 
chase of any goods or class of goods, On 
a notification , under.. sub-clause (3) of 
Section 18 it. is made. applicable to non- 
transferable specifie.: delivery contracts: 
On making Section .17.thus applicable a 
notification can follow in exercise of the 
powers. under: sub-sec, .(1) of S. 17, pro- 
hibiting such contract save with the per- 
mission ofthe Central: Government; and: 
the issue of such a notification, by rea- 
son of sub-sec. (3) of Section 17, brings 
into play the Provisions ‘of Sec. 16. 

7. Now on July 17, "1958, the Central 
Government in the Ministry of Com- 
merce and Industry issued three notifica- 
tions under the Forward Contracts (Re- 


_|lwhich the Central 
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gulation). Act, 1952. The..first . notifica- 
tion, S. Q;:1384-B | was,..issued , under 
_. Section . 1%, Tead” with Section 16 of the 
- Act, and prohibited. forward. contracts 


for the, sale or. purchase, of certam ‘spe- | 


cified. goods, ‘including. Tur (Arhar), Ths 
second notification, 5. O. 1384-C ‘was 
issued under sub-section (3) of Sec, 18 
and declared. that Section 17 would. ap- 
` plý to non-transferable, ‘specific delivery 
contracts in respect of ‘the goods speci- 
fied in the. notification, and these in- 
eluded Tur (Arhar), In.’ consequence, ‘tne 
third notification, S. O. -1384-D, was is- 


sued under sub-section (1) of. Section. 17.. 


declaring that no. person. . could, save 


with. the permission of the Central Gov-. 


ernment, enter into any. non- -transferable 

specific delivery : ¿contracts for the sale 
‘or purchase of the goods specified there- 
in, and predictably these included Tur 
{Arhar}. 


8. As a result of the three notifica- 
‘tions, there was an intergrated scheme, 
prohibiting forward contracts as well as 
non-transferable specific delivery con- 
tracts for the sale or purchase’ of Tur 
(Arhar). - : 


` 9. The contention of the appėllantë is 
that the power conferred ‘by sub-séc. (3) 
of S. 18 toapply the provisions ‘of Chap- 
ters III andIV tonon-transferable sp2- 
cifié delivery contracts must necessarily 
be exercised in terms of a specific area, 
and the area. must be- spécified in the 
notification, They urge that that is what 
sub-section (3) of Section- 18° mandates. 
And they: say as the Notification S. O. 
1384-C- does not expressly specify any. 
area; it’ is not in accordance’ with ‘sub- 
section (3) of Section-18 and is- incomplete 
and therefore invalid, In consequence. 
they submit, the Notification S. 0. 1384-D 
must also’ fail. 


~10. It seems to us ‘that what sub-s2- 
tion (3) of Section’ 18 requires ‘is that b2- 
fore issuing a notification ‘under. that 
provision ‘the Central ` Government must 
satisfy itself that the regulation ‘and 
control ‘of non Packer -specific 
delivery’ ‘contracts ~ ini ` particular 
ared- are“ in , the Antai “of . the 
trade or ~in the ~‘public- ~ inter- 
èst- ‘The determination of fhe ~ area 
-Jover which the . regulation ‘and :control 
Will éxtend. “is a vital- component : to 
Government must 
apply. its. mind- when. deciding to. issue a 
‘Inatification... And when a. ‘notification. is 
in. fact issuéd, the. area. maist. be commutri- 


cated by pes: it in the notification. 
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The- area, specified may, be-comprehended! 
from material expressed - Or implied in 
the -notification. -The sub- -section does 
not require that. the: area. ‘must- „be ex- 
pressly specified jin “the notification. If 
it is possible-to define the area by neces- 
sary implication, thét-is sufficient com- 
pliance with the réquirement of the sub- 
section., In the present context, when the 
notification does. not expressly specify the 
area, one of two conclusions is possible. 
Either the notification is intended to op- 
erate throughout’ the’ territory over which 


.the Act. extends; or the omission indicates 


that the authority. required’ to apply its 
‘area” ingredient did not do 
so, These are two distinct, separate and 
alternative possibilities. - 

11. <A notification may operate over 
part only of the territory .to which 
the Act extends, or. it may be intend- 
ed to operate throughout, ~ 
ritory. Ordinarily, whether the- noti- 
fication extends over part only of the 
territory .or throughout the territory 
would be specified in ‘the notification, It 
the notification is intended to operate over 
part only of the territory to which the 
Act extends, the notification must neces- 
sarily define that limited- area.. When it 
contains no express signification of the 
area, it. may be implied that it is intended 
to. operate throughout the territory 
covered by the Act, That is a construction 
by implication. It is not mandatory in 
such a case that the. notification should 
specify that it. operates 
territory. to which the Act extends. 

. 12. The alternative possibility is that 
the authority required to. determine the 
tarea” ingredient did not do so when 
issuing the notification. If such a con- 
tention is. raised, and we point out that 


“it was not raised before us, it is open to 


the authority to-show that it did in fact 
apply its mind to the matter. In the 
present case, the abs2nce of any express 
reference to a specific area constituted a 


ground in the High Court for alleging 
that the Central Government did not 
apply its mind to.the “area” ingredient 


when deciding om the notification, But 3 
large volume of material was produced 
by. the respondents before the High Court 
to show .that the- Central. Government: 
did apply.its mind to. that fact and. it 
was intended that. the notification should 
cover the. entire country. 7 i 
< 13. In the. result, ihe appeal fails and 
‘is. z- dismissed, z 

EEE ~ Appeal dismissed. 
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AIR 1981 SUPREME COURT 1535 
(From:1971 Tax. L. R. 1088 (All)) 
P. N. BHAGWATI, A. P. SEN AND 
E, S. VENKATARAMIAH, JJ. 


Civil Appeal No. 2367 (NT) of 1972, . 


D/- 21-7-1981. \ 

Beharilal Ramcharan, Appellant v. Th 
Income-tax Officer, Special Circle ‘B’ 
Ward, Kanpur and another, Respondents. 


(A) Income-tax Act (43 of 1961), S. 226 
(3) (i), (vi) — Notice under CI. (i) served 
upon firm — Objection to demand filed 
— Accountant of the firm is competent 
to swear affidavit giving statement of ac- 
count on its behalf. 1971 Tax LR 1088 
(AID, Reversed. 


Where a notice under Section 226 (3) 
(i) is served upon a partnership firm and 
while objecting to the demand, an affi- 
davit giving statement of account was 
sworn by the accountant of the firm, 
there is no irregularity. It cannot be 
said that the affidavit could not be re- 
garded to be a “statement on oath’ 
within the contemplation of clause (vi) 
of Section 226 (3) Eecause it was not a 
statement of any of the partners of the 
firm but was merely a statement of its 
accountant, It is not necessary under 
clause (vi) that th statement on oath 
contemplated in that provision should be 
made only by the person to whom the 
notice under clause (i) is sent by the 
Income-tax Officer, It is sufficient if the 
objection to the requisition contained in 
the notice. is made by the person to 
whom the notice is sent and such objec- 
tion is supported by a statement on oath 
made by a person competent to make 
such statement. 1971 Tax LR 1088 {All), 
Reversed, (Para 3) 


(B) Income-tax Ac- (43 of 1961), S. 226 
(3) (i), (vi) (x) — Notice under Cl, (i) 
— Garnishee objecting to demand and 
filing affidavit giving particulars of ac- 
count -— Inquiry 3y J. T. O. whether 
affidavit is false — Quasi-judicial in 
nature — Principles of natural justice 
must be observed. 1971 Tax LR 1088 
(All), Reversed. (Constitution of India, 
Art. 226), 

Under clause (vi) the discovery by the 
{Income-tax Officer that the statement on 
oath made on behalf of the garnishee is 
false in any material particular has the 
consequence of impcsing personal liabi- 
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lity for payment on the garnishee and ıt 
must therefore be a quasi-judicial deci 
sion preceded by a quasi-judicial” in- 
quiry involving observance of the prin- 
ciples of natural justice, The Incomé-tax 
Officer cannot subjectively reach the 
conclusion that in his opinion the state- 
ment on oath made on behalf of the gar- 
nishee is false in any material parti- 
cular. He would have to give notice and 
hold an inquiry for the purpose of deter- 
mining whether the statement on oath 
made on behalf of the garnishee is false 
and in which material particular and 
what amount is in fact due from the 
garnishee to the assessee and in this in- 
quiry he would have to follow the prin- 
ciples of natural justice and reach an 
objective decision. Once a statement on 
oath is made on behalf of the garnishee 
that the sum demanded or any part 
thereof is not due from the garnishee to 
the assessee, the burden of showing that 
the statement on oath is false in any 
material particular would be on the Re- 
venue and the Revenue would be bound 
to disclose to the garnishee all such evi- 
dence or material on which it proposes 
to rely and it would have to be shown 
by the Revenue on the basis of relevant 
evidence or material that the statement 
on oath is false in any material parti- 
cular and that a certain definite amount 
is due from the garnishee to the assessee. 
Then only can personal liability for pay- 
ment be imposed on the garnishee undet 
clause (vi). (Para 4) 
In the instant case held that no op- 
portunity was given to the garnishee 
nor any inquiry was conducted and 
therefore the order imposing liability on 
the garnishee was liable to be set aside, 

1971 Tax LR 1088 (All), Reversed. 
(Para 5) 


M/s. S. T. Desai and J. P. Goyal, Sr. 
Advocates (Mr. S._K. Jain, Advocate with 
them), for Appellant; Mr. D. V. Patel 
Sr, Advocate (Miss A. Subhashini, Advo- 
cate with him), for Respondents, , 


BHAGWATI, J.:—. This appeal by 
certificate raises'a short quéstion of law 
relating to the interpretation of S. 226 
(3) of the Income-tax Act, 1961. The 
petitioners were at all material times a 
partnership firm carrying on business as 
bankers and dealers in cloth and over the 
years, they had dealing with a limited 
company called B. R, Sons Limited which 
at one time acted as the sole selling 
agent of Laxmi Ratan Cotton -Mills, Com- 
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pany Limited. There was a running ac-_ 


count between the petitioners and B, R. 
Sons Limited in respect of these dealings 
and according to the petitioners, there 
was a debit balance of Rs. 76,436.23 
against B, R. Sons Limited in this ac- 
count as on 24th May, 1966. On 21st May, 
1966 the Income-tax Officer, Central Cir- 
cle, Kanpur issued a notice to the peti- 
tioners under Section 226 (3) (i) stating 
that a sum of Rs. 22,89,281.97 was due 
from B. R. Sons Limited on account of 
income-tax,. supertax, penalty etc. and 
requiring the petitioners to pay to him 
forthwith any amount due from the peti- 
tioners to B. R. Sons Limited or held by 
the petitioners for or on account of B. R, 
Sons Limited to the extent of the afore- 
said arrears of tax due from B. R. Sons 
Limited. The petitioners were warned 
that if they failed to make payment pur- 
suant to this notice, they would be deem- 
ed to be assessee in default and proceed- 
ings would be taken against them for 
realisation of the amount as if it were 
an arrear of tax due from them, This 
notice was served on the petitioners on 
24th May, 1966 and the petitioners re- 
plied to it on 1st July, 1966 pointing out 
that - according to the state of the ac- 
count between the petitioners and-B. R. 
Sons Limited, there was no credit bal- 
ance in favour of B, R. Sons Limited 
and that on the contrary B. R. Sons 
Limited owed a large amount to the 


. petitioners and in the circumstances the 
: notice should be discharged. The Income- 
‘tax Officer by his letter dated 11th Oct- 


1 


| 
! 
} 


ober, 1966 intimated to the petitioners 
that they should file a sworn affidavit 
setting out their contention that they 
did not owe any amount to B. R, Sons 
Limited. This was followed by another 
letter dated 14th December, 1966 ad- 


. dressed by the Income-tax Officer to the 
: petitioners in which the Income-tax Offi- 
‘cer pointed out that he had in his pos- 
, session evidence to show that the peti- 
' tioners still owed money to B. R. Sons 


Limited to a substantial extent and res 
Questing the petitioners to pay up the 
amount due to B. R. Sons Limited on 
or before 21st December, 1966. The peti- 
tioners thereupon filed an affidavit sworn 
by their accountant Shiv Kumar Arora 
on 22nd December, 1966 setting out ths 
position of the account of 3B. R. Sons 
Limited and stating that far from any 
amount 
to B. R. Sons Limited, there was a debit 
balance of Rs, 76,436.23 against B. R. 


Sons Limited as on 24th May, 1966 and 
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the notice issued against the petitioners 
under Section 226 (3) (i) was therefore 
unjustified. The affidavit was forwarded 
to the Income-tax Officer along with a 
letter addressed by the petitioners, The 
Income-tax Officer replied to the peti» 


ioners by his letter dated 3ist Decem- 


ber, 1966 in which he pointed out that 
during the course of search of Bihari 
Niwas, the Income-tax Authorities hav® 
seized account books in Hindi, Muriya 
and English pertaining to the year com» 
mencing from ist July 1965 and that 
the account of B. R. Sons Limited in tha 
Muriya and English cash books showed 
that payments aggregating to Ru- 
pees 8,69,000.00 had been made to B. Ri 
Sons Limited prior to 24th May, 1966 
but the original cash book in Hindi did 
not show.any such payments having 
been made and he had therefore reason 
to believe that the affidavit filed on be: 
hal? of the petitioners showing that B. Ri 
Sors Limited had a debit balance against 
them in the books of the petitioners as 
on 24th May, 1966 was false in material 
particulars. -The Income-tax Officer ac- 
cordingly held: the petitioners to be per- 
sonally liable to make payment to tha 
extent of their liability to B, R. Sons 
Limited as on 24th May, 1966 and inti- 
mated to the petitioners that if they 
failed to make such payment on or þe- 
fore 10th January, 1967, the Income-tax 
Officer would treat them as assessee in 
default under Section 226 (8) (x) and 
proceed to take recovery proceedings 
against them. The petitioners however, 
reiterated their stand and reaffirmed the 
correctness of their affidavit by their let 
ter dated 10th January, 1967. The. In- 
come-tax Officer thereupon addressed: a 
letter dated 11th January, 1967 stating 
that the petitioners -had not furnished 
any material or evidence to rebut his 
conclusion that the affidavit filed on. be- 
half of the petitioners was false in mate- 
rial particulars and since the petitioners 
hac failed to pay up the amount du® 
from them to B. R. Sons Limited, they 
were ‘assessee in default? within the 
meaning of Section 226 (3) (x) and con- 
sequently appropriate coercive steps 
were being taken for realising the 
amount of the tax. A copy of this letter 
was forwarded to the Tax Recovery Offi- 
cer, Kanpur for information and neces- 
sary action. The Tax Recovery Officer, 
on the ‘basis of this letter issued an 
order dated’ 27th January, 1967 under 
Rule 48 of the Second Schedule to the 
Act attaching 


» 


some af the immovable 
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properties belonging to the petitioners 
and following upon this order of attach- 
ment, he issued a notice on 7th Feb- 
ruary, 1967 for settlirg the proclamation 
in respect of the sale of these immove- 
able properties. The petitioners there- 
upon filed a writ petition in the High 
Court of Allahabad for quashing and 
setting aside the notice dated 21st May, 
1966 and the subsequent proceedings ad- 
opted by the Income-tax Officer and the 
Tax Recovery Officer against the peti- 
tioners, 


2. The writ petition came up for hear- 
ing before a Division Bench of the High 
Court. One of the ccntentions advanced 
on behalf of the petitioners before the 
High Court was that the notice dated 
2ist May, 1966 issued against the peti- 
tioners under Section 226 (3) (i) was in- 
valid, since it did not specify the amcunt 
alleged to be due from the petitioners to 
B. R. Sons Limited. The High Court ac- 
cepted the contention of the petitioners 
that the notice issued by the Income-tax 
Officer under Section 226 (8) (i) “should 
mention or give some specific indication 
of the amount which he believes is due 
or may fall due from such person to 
the assessee or which he holds or may 
subsequently hold for or on account of 
the assessee”’ but held that since the 
‚petitioners knew what was the amcunt 
which was being referred to by the In- 
come-tax Officer in his notice and no 
prejudice was caused to the petitioners 
by the reason of non-spécification of the 
amount in the notice issued by the In- 
come-tax Officer, the notice could not be 
said to be invalid or. that ground. The 
petitioners also contended before the 
High Court that if the Income-tax Offi- 
cer was not inclined to accept the state- 
ment contained in the-affidavit filed on 
behalf of the petitioners and he was dis- 
posed to take the view that the affidavit 
was false in material particulars, he 
should have summoned the deponent of 
the affidavit for cross-examination and 
held an inquiry before coming to the 
conclusion that the statement contained 
in the affidavit was false, This conten- 
tion was quite clearly a formidable one, 
based as it was on the language of Sec- 
tion 226 (3) (vi) but the High Court 
negatived it on the ground that the effi- 
davit filed on behalf of the petitioners 
was not in compliance with the terms of 
Section 226 (3) (vi) since it was not 
sworn by any of the partners of the 
petitioners but was mede only by an ac- 
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countant of the petitioners and when the 
accountant stated in the affidavit that a 
sum of Rs. 76,436.23 was due and owing 
to the petitioners from B, R. Sons Limit- 
ed on 24th May, 1966, there was nothing 
to indicate as to which part of this aver- 
ment was true to his personal know- 
ledge and which, on the basis of the 
account books. The High Court accord- 
ingly repelled the challenge against the 
validity of the notice dated 21st May, 
1966 and held that the Income-tax Offi- 
eer was justified in treating the peti- 
tioners as ‘assessee in default’ on ground 
of non-payment of the amount due and 
owing from them. to B, R. Sons’ Limited. 
But so far as the recovery proceedings 
adopted by the Tax Recovery Officer 
were concerned, the High Court took the 
view that no recovery proceedings could 
be adopted without issue of a recovery 
certificate by the Income-tax Officer un- 
der Section 222 and since in the present 
case, no such recovery certificate was 
issued by the Incomé-tax Officer, the 
recovery proceedings adopted by the 
Tax Recovery Officer were invalid and 
they were accordingly quashed. This was 
the only limited relief granted by the 
High Court to the petitioners and the 
rest of the reliefs claimed were reject- 
ed.. The petitioners thereupon preferred 


the present appeal in this Court after 
obtaining certificate from the High 
Court. 


3. The principal question that arises for 
determination in this appeal is as to 
whether, on a true interpretation of Sec- 
tion 226 (3) (vi), the Income-tax Officer 
was bound to hold an inquiry before he 
came to the conclusion that the state- 
ment contained in the affidavit filed on 
behalf of the petitioners was false in 
any material particular. Section 226 (3) 
deals with recovery of arrears to tax 
from an ass€ssee by requiring “any per- 
son from who money is due or may be- 
come due to the assessee or any person 
who holds or may subsequently hold 
money for or on account of the assessee” 
(hereinafter referred to as the garnishee) 
to pay to the Income-tax Officer “so 
much of the money as is sufficient to 
pay the amount due by the assessee in 
respect of arrears or the whole of th® 
money when it is equal to or less than 
that amount”, There are ten clauses in 
which Section 226 (8) is divided and 
these clauses, in so far as material pro- 
vide inter alia as follows :— 

(i) The Income-tax Officer may, at 
any time or from time to time. by notice 


é 
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in writing require any person from 
whom monéy is due or may become due 
to the assessee or any person who holds 
or may subsequently hold money for 
or on account of the assessee, to pay to 
the Income-tax Officer either forthwith 
upon the money becoming due or being 
held or at or within the time specified 
in the notice (not being before the 
money becomes due or is held) ‘so much 
of the money as is sufficient to pay the 
amount due by the asse€ssee in respect 
of arrears or the whole of the money 
-when it is equal to or less than that 
amount, 


(iv) Save as otherwise provided in 
this sub-section, every person to whom 
a notice is issued under this sub-section 
shall be bound to comply with such 
notice, and, in particular, where any 
such notice is issued to a post Office, 
banking company or an insurer, it shall 
not be necessary for any pass book, de- 

| posit receipt, policy, or any other docu- 
ment to be produced for the purpose of 

_ any entry, endorsement or the like being 
made before payment is made notwith- 
standing any rule, practice or require- 
ment to the contrary, 


(vi) Where ’a person to whom a notice 
under this sub-section is sent objects to 
it by a statement on oath that the sum 
demanded or any part.thereof is not due 
to the assessee or that he does not hold 
any money for or on account of the as- 
sessee, then nothing contained in this 
sub-section shall be deemed to require 
such person to pay any such sum or part 
thereof, as the case may be, but if it is 
discovered that such statement was false 
in any material particular, such person 
shall “be personally liable to the In- 
come-tax Officer to the extent of his 
own liability to the assessee on the date 
of the notice, or to the extent of asses- 
see’s liability for any sum due undet 
this Act, whichever is less, . 

(viii) The Income-tax Officer shall 
grant a receipt for any amount paid in 

” compliance with a notice issued under 
this sub-section, and the person so pay~ 
ing shall be fully discharged from his 
liability to the assessee to the extent of 
the amount so paid, 

(x) If the person to whom a notice 
under this sub-section is sent fails to 
make payment, in pursuance thereof to 
the Income-tax Officer, he shall be de- 
emed to be an assessee in default in re- 
spect of the amount specified in 
the notice and further proceeding’ may 
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‘be taken against him for the realisation 
ot the amount as if it were an arrear of 
tax due from him, in the manner pro- 
vided in Sections 222 to 225 and the 
notice shall have the same effect as an 
attachment of a debt by the Tax Re- 


covery Officer in exercise of his powers 


under Section 222, 


It was in exercise of the power conferred 
that the notice dated 


under clause (i) 


21Ist May 1966 was issued by the Income- — 


tax Officer to- the petitioners, This notice 
did not mention or even indicate any 
specific amount alleged to be due from 
the petitioners to B. R. Sons Limited and 
it was therefore observed by the High 
Court that the notice was not in accor- 
dance with the provisions of clause (i). 
We are not. sure whether, on a true jn- 
terpretation of clause (i) in the light 


‘of the other clauses of Section 226 sub-. 


section (3), it is mecessary that the 
‘notice under clause (i) should set out a 
specific amount as due from the gar- 
nishee to the assessee or it is enough if 
the notice merely reproduces the lan- 


‘guage of clause (i) and requires the gar- 


nishee to pay “at or within the time 


‘specified in the notice’ so much' of the 


money as is sufficient to pay the amount 


‘due from the assessee' in. respect of ar- 


rears of tax, It is a,.debatable question 


.on which we do not wish to express any 


opinion, since the High Court has taken 


the view that even ‘though the notice ' 


-dated 21st May, 1966 issued to the peti- 


ticners did not mention or give indica- 
tion of any specific amount alleged to be 
due from the petitioners to B, R. Sons 


‘Limited, it was not invalid, since no pre~- 


judice was caused to the petitioner by 
reason of non-specification of such 
amount and this view taken by the 


. High Court was plainly correct, because 


the petitioners at no time complained 
that the notice did not specify the 
amount. alleged to be due from the peti- 


‘tioners to B. R. Sons Limited or that it 


was vague and indefinite and in fact re~ 
plied to the notice on merits by raising 
an objection that, according to the state- 
ment of account between the petitioners 
and B. R. Sons Limited, there was no 


` credit balance in-favour of B. R. Sons Li- 


mited and on the contrary B. R. Sons 
Limited owed a large amount to the pe- 
tiżioners and also filed an affidavit sworn 
by their accountant Shiv Kumar Arora 
stating that.on 24th May 1966 when they 
received the notice dated 21st May 1966 
there was nothing’ due from the péti- 


tioners to B, R, Sons Ltd,, but on the con~ 
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trary B. R. Sons Limited owed a sum of 
Rs. 76,436.23 to tha petitioners. The 
view taken by the High Court could also 
be sustained additionally on the ground 
that, in any event, by his letter cated 
31st December, 1966, the [Income-tax 
Officer pointed out to the petitioners 
that, according to him, B. R. Sons L-mit- 
ed had a credit balance of over Es. 8 
lacs as on 24th May, 1966, and the peti- 
tioners had therefore clear notice of 
what was the amount alleged to be due 
from the petitioners to B. R. Sons Ltd. 
So far as the affidavit of the accountant 
filed on behalf of tne petitioners was 
concerned, it was disouted before us on 
behalf of the Revenue whether this affi- 
davit could be regarded as a “statement 
on oath” within the meaning of Cl. (vi) 
so as to attract applicability of that 
clause. The argumert of the Revenue 
was and this argument was accepted by 
the High Court, thai. though this aida- 
vit was undoubtedly made on oath, it 
was not a “statement on oath?” within 
the contemplation of clause (vi), because 
it was not a statement of'any o= the 
partners of the petitioners but was me- 
rely a statement of an accountant of peti- 
‘tioners. Now it is trae that this affidavit 
filed on behalf of the petitioners was sworn 
by an accountant of the petitioners and 
not by one of their partners but we do 
hot think that on that- account it zould 
be disregarded by the Income-tax Offi- 
cer. The accountant of the petitioners 
would obviously-have knowledge of the 
state of the account between the peti- 
tioners and B. R. Sons Limited ard he 
would be competent to make statement 
on oath in regard to the position of such 
account. In fact, the accountant of the 
petitioners stated in paragraph 1 of the 
affidavit that he was acquainted with 
the facts deposed to in the affidavis and 
he also mentioned in the  verifieation 
clause that so far s the avermenis in 
paragraphs 2 and 3 of the affidavit were 
concerned which related to the pcsition 
of the account between the petitioners 
and B. R. Sons Limited, they were 
“true to his knowledge and based on 
the account books’ of the petitioners. 
The state of the cccount between the 
petitioners and B. E, Sons Limited de- 
tailed by the accountant in the affidavit 
was thus based both on the account 
books of the petitioners as also œ his 
personal knowledge and he was ihere- 
fore competent to state on oath what 
was the position of that account, More- 


over, the affidavit containing the state- 
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ment of the accountant on oath was filed 
by the petitioners in support of their 
objection that far from there being any 
money due from them to B. R. Sons 
Limited, a sum of Es. 76,436.23 was, in 
fact, due from B. R. Sons Limited to 
them. There was therefore sufficient 
compliance with the requirement of 
clause (vi), It is not necessary under 
clause (vi) that the statement on oath 
contemplated in that provision should be 
made only by the person to whom the 
notice under clause (i) is sent by the 
Jncome-tax Officer. _It is in our opinion 
sufficient if the objection to the requisi- 
tion contained in the rotice is made by 
the person to whom the notice is sent 
anc such objection is supported’ by a 
statement on oath made by a person 
competent to make such statement. Here, 
as we have pointed out above, the ac- 
countant of the petitioners was com- 
petent to state on oath as-to what was 
the true state of the account between 
the petitioners and B. R. Sons Limited 
and since an affidavit containing this 
statement on oath made by the accoun- 
tant was filed on behalf of the peti- 
tioners in support of their objection, the 
requirement of clause (vi) was satisfied 
and its provisions were attracted, 





4, Now under clause (vi), where a 
garnishee to whom a notice under cl. (i) 
is sent objects to it by a statement on 
oath that the sum demanded or any 
part thereof is not due to the assessee 
nct hold any money 
for or on account of the assessee, he is 
not required to pay such sum or any 
part thereof to the Income-tax Officer in 
compliance with the requisition contain- 
ed in the notice, But if it is discovered 
by the Income-tax Officer ‘that such 
statement on oath was false in any ma- 
terial particular, the granishee is made 
personally liable to the Income-tax 
Officer to the extent of his own liability 
to the assessee on the date of the notice 
or to the extent of the assessee’s liabi- 
lity for arrears of tax, whichever is less. 
The petitioners having objected to the 
requisition contained in the notice dated 
21st May 1966 by filing an affidavit of 
their accountant that nothing was due 
from the petitioners to B. R. Sons Limit- 
ed, were not bound to comply with the 
requisition contained in such notice, but 
if the Income-tax Officer discovered that 
such statement on cath was false in 
material particular and that some 
amount’ was due from _.the;petitioners’;to: 
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B. R, Sons Limited, the petitioners would 
be personally liable to pay such 
amount to the Income-tax Officer, The 
question is whether the Income-tax 
Officer could be said to have discovered 
that the statement on oath made in the 
affidavit of the accountant of- the peti- 
tioners that nothing was due from the 
petitioners to B, R. Sons Limited was 
false in any material particular, as 
claimed by the Revenue in the notices 
dated 31st December, 1966 and 11th 
January, 1967, Now it is obvious thal 
funder clause (vi) the discovery by the 
Tncome-tax Officer, that the statement 
on oath made on behalf of the garnishee 
is false in any material particular has 
the consequence of imposing personal 
liability for payment on the garnishee 
and it must therefore be a quasi-judicial 
decision preceded by a quasi-judicial 
inquiry involving observance of the prin- 
ciples of natural justice, The Income- 
tax Officer cannot subjectively reach th® 
conclusion that in his opinion the state- 
ment on oath made on behalf of the 
garnishee is false in any material parti- 
cular. 
hold an inquiry for the purpose of de- 
termining whether the statement on oath. 
made on behalf of the garnishee is false 
and in which material particular and 
what amount is in fact due from the 
garnishee to the assessee and in this 
inquiry he would have to follow-the 
principles of natural justice and reach 
an objective decision, Once a statement 
on oath is made on behalf of the gar- 
nishee that the sum demanded or any 
part thereof is not due from the garni- 
shee to the assessee, the burden of show- 
ing that the statement on oath is false 
in any material particular would be on 
the Revenue and the Revenue would be 
bound to disclose to the garnishee all 
such evidence or material on which it pro- 
poses to rely and it would have to be 
shown by the Revenue on the basis of 
relevant evidence or material that the 
statement -on oath is false in any parti- 
cular and that a certain definite amount 
is due from the garnishee to the asses- 
see, Then only can personal liability for 
payment be imposed on the garnishee 
under clause (vi). ' 

5. Here what Bania ‘was that an 
affidavit of the accountant containing a 
statement on oath that on 24th - May, 
1966, nothing was due from the peti- 
tioners to B. R. Sons Limited but on the 
contrary a sum of Rs, 76,436.23, was due 
from B, R, Sons Limited to the. peti- 
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tioners some time after 22nd December, 
1966 and on receipt of this affidavit, the 
Income-tax Officer pointed out to the 
petitioners by his notice dated 31st De- 
cember, 1966, that this statement on oath 
contained in the affidavit was false in 
material particulars, because on 24th 
May, 1966, B. R. Sons Limited had .a 
‘credit balance of over Rs. 8 lacs si the 
books of the petitioners and concluded 
that the petitioners were therefore per- 
sonally liable to the Income-tax Officer 
to the extent of their liability to B. R. 
Sons Limited. This notice clearly em- 


- bodied the decision of the Income-tax: 


Officer that the statement on oath made 
by the accountant in the affidavit filed on 
behalf of the petitioners was false in 
material particulars and that the peti- 
tioners were personally liable to make 
payment under clause (vi). The peti- 
tiohers by their letter dated 10th Jan- 


uary, 1967, disputed the conclusion re- ` 


ached by the Income-tax Officer in his 
notice dated 3lst December, 1966 and 
reiterated that nothing was due from the 
petitioners to B. R, Sons Limited ‘as on 
24th May, 1966. The Incorhe-tax . Officer 
however adhered to the decision reached 
by him and by his notice dated 11th 
January, 1967, intimated to the peti- 
tioners that he was treating them as as- 


sessee in default within the meaning of | 


clause (x) and preceeding to take ap- 
propriate coercive steps for realising the 
amount of tax due from them. It will 
thus be seen that after receipt of- the 
affidavit of the accountant, the Income- 
tax Officer did not give any notice. or hold 
any inquiry’ for the purpose of deter- 
mining whether or not the statement on 
oath made by the accountant in the affi- 
davit was. false in -any material parti- 
cular and whether any and if so, what 
amount was due from the petitioners to 
B. R. Sons Limited, but straightway 
reached the conclusion .that the 'state- 
ment on oath that nothing was due from 
the petitioners to B R.: Sons Limited was 
false in material particulars and’ with- 
out even determining what precise 
amount was due from the petitioners to 
B. R. Sons Limited, held that the peti- 
tioners were personally liable to the 
Incorie-tax Officer under clause (vi). 
The Income-tax Officer did set out in his 
notice dated 31st December, 1966, the 
reasons which prevailed with him in 
reaching this decision but he did not offer 


any opportunity to the petitioners to 


show that the reasons which weighed 
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with him were not cotrect. The deci- 
sion reached by the Income-tax Officer 
that the statement cn oath made in the 
affidavit of the accountant was false in 
material particulars as set out in the 
notices dated 31st December, 1966, and 
lith January, 1967, was therefore clear- 
ly invalid and the notices dated 31st 


December 1966 and 1ith January, 1967, 


must consequently be set aside. 


6. We accordaingly dismiss the appeal 
in so far as it is directed against the va- 
lidity of the notice dated 21st May, 1966, 
but so far as the notices dated 31st 
December, 1966, anc 1Ith January, 1967, 
are concerned, we allowed the appeal 
and issue a writ quashing and setting 
aside the said two notices. We may make 
it clear that it- will be open to the In- 
come-tax Officer to proceed to hold an 
inquiry for the puzpose of determining 
whether the statement on oath contained 


in the affidavit of the account- 
ant of the petitioners that no- 
thing was due from the peti- 


tioners to B. R. Sons Limited, as on 24th 


- May ‘1966, was false in material particu- 


lars, and if as a result of such inquiry 
carried out in accordance with the princi- 
ples.of natural justice, the Revenue is able 
to show, the burden being upon it, that 
the statement on oath made by the ač 
countant was false in material particu- 
lars and that a certain definite amount 
was due from the petitioners to B. R. 
Sons Limited on 24th May, 1966, the:pe- 
titioners would be personally liable to 
pay such amount tc the Income-tax Offi- 
cer and in case of d=fault, the Incore-tax 
Officer would be entitled to treat the pe- 
titioners as ‘assessee in default’ under cl. 


. (x) of Section 226 sub-section (3). 


7. Since the petitioners have partly 
succeeded and partl: failed, the fair order 
of costs would be that each party should 
bear and pay its cwn costs throughout. 


_Order accordingly. 
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A, P. Police Service Rules (1966), R. 3 
(d) — Not violative of Art. 16 of the Con- 
stitution — Appointment of Dy. Supdt. 
of Police from Category III to Category 
Il — Credit of past service given for 
purpose of seniority — Direct recruits 
and promotees from Subordinate Service 
are not discriminated thereby, W, A. 
No, 581 of 1971, D/- 22-4-1976 (Andh 
Pra). Reversed. (Constitution of India, 
Article 16). i 

R. 3 (d) of the A. P.: Police Service 
Rules (1966) does not violate Article .16 
of the Constitution. 


The Andhra Pradesh Police Service is 
one of the State Services. It consists of 
three categories of officers i. e., categories 
J, Il and III. The comparison of Cate- 
gories I and AI, reveal that (1) cate- 
gories 2 and 3 carry equal pay; (2) 
qualifications for direct recruits to both 
categories are the same; (3) promotion 
to either category is from the post of 
which is a subordi- 
nate service, and the Inspectors of 
Police in the respective branches from 
whom promotions to the two categories 
are made also enjoy the same scale of 
pay, The duties of the Deputy Superin- 
tendents of Folice of category 2 and 
category 3 are however of a different 
nature, Rule 3 (d) gives a Deputy Super- 
intendent of Police appointed to. cate- 
gory 2 from category 3 the benefit of 
past service in the State Service for the 
purpose of seniority as against a mem- 
ber of Subordinate Service appointed 
Deputy Superintendent ‘of Police in ca- 
tegory 2 by promotion, or a new recruit 
appointed to the same post directly. The 
Rule cannot be said to be discriminatory 
on that ground, There is no basis for the 
assumption that Category III is inferior 
to Category II. Whether. or not some 
credit should be given for past service 
in such circumstances is a matter of 
policy resting with government. There 
is nothing arbitrary, absurd or irrational 
in what Rule 3 (d) prescribes and that 
being so, the Court cannot examine tht 
matter and come to its own conclusion 
about what should be the length of past 
service for which credit should be given. 
AIR 1980 SC -379, Rel. on. W., A. No. 
581 of 1971, D/- 22-4-1976 (Andh 
Pra) Reversed. (Paras 3 and 6.to 9) 
Cases Referred : Chronogical Paras 
AIR. 1980 SC 379: (1980) 1 SCR 1026: 

1980 Lab IC 211 . 9 


Mr, K. K. Venugopal (Sr, Advocate, 
A. Subba Rao Advocate with him), for 
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Appellant; Mr. P. Ram Reddy Sr, Ad- 
vocate (M/s. G. S. Narayana and G. N. 
Rao Advocates, with him), (for No. 1) 
and H., S. Gururaj Rao Advocate and 
Mr. S. Markandeya Advocate, (for 
Nos. 2, 5, 8, 14 and 21), for Respondents. 


GUPTA, J.— The vires of Rule 3 (d) 
of the Andhra Pradesh Police Service 
Rules, 1966 are in question in this appeal 
preferred by special leave. The rule 
was challenged as invalid by respondents 
Nos. 1 to 23 by’ filing a writ petition in 
the Andhra Pradesh High Court. A 
single Judge of the High Court dismissed 
the petition; his decision was reversed 
by a Division Bench on appeal declar- 
ing “rule 3 (d) is discriminatory and vio- 
lative of the principles of equality in 
Article 16 of the Constitution of India”. 


2. Rule 5 (1) of the Andhra Pradesh 
Civil Services (Classification, Control and 
Appeal) Rules, 1963, framed in exercise 
of the powers conferred by the proviso 
to Article 309- of the Constitution of 
India; classifies the civil services of the 
State into (a) the State Services, and 
(b) the subordinate services. The State 
Services are the superior class. The An- 

‘dhra Pradesh Police Service is one of 
the State Services, The subordinate ser- 
vices include, among others, the An- 
dhra Pradesh Police Subordinate Ser- 
vice. The Andhra Pradesh Police Ser- 
vice Rules, 1966, described as Special 
Rules for Andhra Pradesh Police Ser- 
vice, were also made in exercise of the 
powers conferred by the proviso to 
Article 309 of the Constitution. Rule ? 
of the 1966, Police Service Rules sets out 
the three categories of officers constitut- 
ing the service, namely: Category I com- 
posed of Commandants, Andhra Pradesh 
Special Police; category 2 -which in- 
cludes Deputy Superintendents of Police 
and Assistant Commissioners of Police, 
other than those in category 3; and 
category 3 comprising Deputy Superin- 
tendents of Police in various capacities 
including Assistant Commandants, An- 
dhra Pradesh Special Police. Rule 3 of 
the Andhra Pradesh Police 
Rules, 1966, lays down the method and 
conditions for appointment to posts in 
the different categories, We are concern- 
ed in this appeal with Deputy Superin- 
tendents of Police belonging to cate- 
gories 2 and 3 of the rules, Appointment 
as Deputy Superintendent of Police in 
category 2 is made by (a) direct recruit- 
ment, or (b) ‘recruitment by transfer’ 
from Andhra Pradesh Police Subordi- 


K. Jagannadha Rao v. State of A. P. 


‘tion, 


Service | 


ALR. 


nate Service, or*(c) appointment from 
category 3 of this service with the con- 
currence of the Public Service Commis- 
sion provided that the number of such 


‘appointments does not exceed two in a 


calendar year. Rule 3 (15) of the An- 
dhra Pradesh State and Subordinate 
Services Rules, 1962, also framed ‘under 
proviso to Article 309 of the Constitu- 
defines the expression “recruited 
by transfer’; from the definition it is 
clear that such recruitments are really 
by way of. promotion, It is further pre- 
scribed by the 1966, rules that officers 
appointed Deputy Superintendents of 
Police from Category 3 to category 2 
must pass certain tests and undergo fur- 
ther training and probation. It is also 
required that they must complete 8 
years of service as Deputy Superinten- 
dent of Police in category 3 and shall be 
below 40 years of age. 

3. The impugned Rule 3 (d) of the 
Anchra Pradesh Police Service Rules, 
1966, states: “The seniority of the De- 
puty Superintendents of Police, Cate- 
gory-2 appointed from the posts of De- 
puty ‘Superintendents of Police, Cate- 
gory-3 shall be fixed in that category 
giving them credit for their entire ser- 
vice in the posts of the Deputy Superin- 
tendents of Police, Category-3”, R. 3 (d) 


thus gives a Deputy Superinten- 
dent of~ Police appointed to cate- 
gory 2 from category.3 the benefit 


of past service in the State Service for 
the purpose of seniority as against a 
member of the Subordinate Service ap- 
pointed Deputy Superintendent of 
Police in category 2 by promotion, or a 
new recruit appointed to the same post 
directly. 

4. The writ petition out of which this 
appeal arises was made by some of the 
Deputy Superintendents of Police in 


category 2 who were either recruited 
directly or “recruited by transfer” to 
the said posts before the 1966 Andhra 


Pradesh Police Service Rules came into 
force. Respondents Nos. 2, 3 and 4 in 
the writ petition are Deputy Superin- 
tendents of Police appointed from cate- 
gory 3 to category 2 under the 1966 
Rules; they were warking as Assistant 
Commandants in category 3 before ap- 
poin‘ment to Category ?. The appellant 
before us was impleaded s the third 
respondent in the writ petition. ' 

5. The validity of Rule 3 (d) of the 
Andhra Pradesh Police Service Rules is 
questioned on the ground that the ap- 
pointment of a Deputy Superintendent 


\, 


State, 


1981 


of Police from category 3 to category 2 
is really by way of promotion and val- 
dity (of) the seniority in category 2 of 
an officer so promoted can be reckoned 
only from the date of his appointment 
to that category. To support the corten- 
tion that such an appointment is by way 
of promotion the following features aré 
pointed out from the 1966 Rules: (i) not 
more than two persons can be appointed 
Deputy Superintendents of Police irom 
category 3 to category 2 every 
(ii) the officers have to complete 8 years 
of service in category 3 before they 


can be appointed to catégory 2, (iii) 
these officers have to undergo tramirg 
and probation for two years. Accordirg 


to the writ petitioners who are resson- 
dents Nos, 1 to 23 in this Court these 
features conclusively prove that the 
appointment of a Deputy Superirten- 
dent of Police to category 2 from «ate- 
gory 3 is by way of promotion, ‘These 
are also the features that weighed with 
the Division Bench of the High Court :n 
holding that Rule 3 (d) was invalid. 
This is what the Division Bench observ- 
ed: 


“Having regard to the rule of elig_bili- 
ty and qualifications of service of 2ight 
years in category 3, the tests prescribed, 
the probation of two years 
the training ......... are all indicative 
and, in our view, decisive that 
category 3 personnel are not equi- 
valent to category 2 personnel, We 
are further of the view, category 3 per- 
sonnel attain the same status only on 
appointement to category 2.” 


6, There appears to be no dispute on 
the following points :— 


(1) categories 2 and 3 carry equal pay; 

(2) qualifications for direct recruits to 

both categories are the same; 

{3) promotion to either category is from 
the post of Inspector of Police which 
is a subordinate service, and the 
Tnspectors of Police in the respective 
branches from whom promotiors ia 
the two categories are made also 
enjoy the same scale of pay. 

7. The duties of the Deputy Superin- 

tendents 

category 3 are however 
nature, The Deputy Superintencents 
of Police of Category 2 are normally 
concerned with the prevention, detecticn 
and investigation of crime and main- 
tenance of law and order. They con- 
stitute the principal police service of the 
Assistant Commandants, Andhra 


ecese sosaco 


of a different 
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Pradesh Special Police, are also desig- ¥ 
nated as Deputy Superintendents of. 
Police m category 3. They are primarily - 
a striking force employed also for main- 
taining law and order, but they are not 
concerned ‘with the routine duties of 
the principal police service. The promo~ 
tional avenues for the officers, of the 
two categories are also not the same. 
Officers belonging to category 2 of the 
Andhra Pradesh Police Service are eli- 
gible to- be promoted as commandants, 
Home Guards, and Assistant Superinten- 
dent of Police. They are also eligible to 
be considered for appointment to the 
Indian Police Service, Officers of cate- 
gory 3 are eligible to be ‘promoted as Com- 
mandants, Home Guards, but not as 
Asstt. Supdts. of Police, nor are they eli- 
gible to be- considered fcr appointment 
to the Indian Police Service. It appears 
from the counter affidavit filed on behalf 
of the State of Andhra Pradesh in the 
High Court which is based on Government 
Order No, 1513 dated November 28, 1961 
that the limited chances of promotion 
open before officers of category 3 gave 
rise to discontent among them, and to 
prevent stagnation and avoid frustration 
among officers belonging to that category, 
government decided to throw open ave- 
nues of promotion to the officers of ca- 
tegory 3 which were available to the 
officers belonging to category 2; how- 
ever, the opportunity made available was 
a limited one in the sense that only twa 
Deputy Superinteridents of Police from 
category 3 were to be appointed as De- 
puty Superintendents of porcs cate- 
gory 2, in a year. 

8. Rule 3 (a) of the Andhra Pradesh 
Police Service „Rules,, 1966, provides that 
Deputy. Superintendents of Police in 
category 2 may be appointed by (a) di- 
rect recruitment, or (b) recruitment by 
transfer from Inspectors of Police, 
class I, in the Andhra Pradesh Police 
Subordinate Service, which is_really a 
promotion for them, or (c) appointment 
from category 3 which is a State ser- 
vice. The validity of Rule 3 (a) has not 
been challenged. It is to be noted tha! 
Rule 3 (a) itself treats appointment from 
category 3 as distinct from either direct 
recruitment or promotion, It was con- 
tended on behalf of the appellant that 
if appointment to category 2 from cate- 
gory 3 was not direct recruitment or 
promotion, it could only be by way of 
transfer. The point was urged also in 
the High Court. On behalf of the ap" 
pellant reference was made to` Funda- 
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mental Rule 15 which authorises the 
transfer of a government servant from 
_ one post to another provided that the 
post to which he is transferred does not 
carry less pay, Rule 33 (c) of the An- 
dhra Pradesh State and Subordinate 
Services Rules, 1962 says: 


“The transfer of a person from one 
class or category of a service to another 
class. or .category carrying the same 
scale of pay shall not be treated as 
first appointment to the latter for pur- 
poses of seniority; and the seniority of 
a person so transferred shall be deter- 
mined with reference to the date of his 
first appointment to the class or cate- 
gory from which he was transferred.” 
The rule adds: 

“Where any difficulty or “doubt arises 
in applying this sub-rule, seniority shall 
“be determined by the appointing au- 
thority.” 


Of course Rule 3 of the Andhra Pradesh 
Police Service Rules does not state spe- 
cifically that appointments to category 2 
from category 3 shall be considered 4s 
transfer making Rule 33 (c) of the An- 
dhra Pradesh State and Subordinate 
Services Rules applicable, The answer 
of the respondents is that such appoint- 
, ments could not be treated as transfer 
because category 2 and category 3 are 
not of equal status. There is however 
no rule saying that services in cate- 
gory 3.are inferior to those in cate- 
gory 2; both are State Services, The 


learned single Judge of the High Court. 


explains in his judgment why the fact 
that the Deputy Superintendents of 
Police in category 3 have to pass tests 
and undergo training and probation for 
appointment to category 2 does not 
warrant the conclusion that such ap- 
pointments are by way of promotion: 


‘Since the higher posts of Additional 
Superintendents of Police, posts in the 
Indian Police’ Service etc., involve what 
may be called the ordinary police duties 
with which the members of the Andhra 
Pradesh Special Police are. not likely to 
be familiar, the -Government has fur- 
ther prescribed that’ officers appointed 
from category 3 to category 2 must pass 
certain tests and undergo further train- 
ing and probation. It is important to 
realise that- the appointment of some out- 
standing officers. from category 3 to 
‘category 2 is designed to achieve the 
twofold object of providing avenues of 
promotion for such outstanding officers 
‘and injecting new but proven blood, as 
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it were, into category 2. If this twin 
object jis realised it becomes evident 
that appointment ‘to category 2 from 
category 3 cannot be considered to be a 
promotion.” 


In our view the explanation given by 
the single Judge is sound, We find no 
basis for the claim that category 3 is 
inferior to category 2 in status. 


9. We do not however think it neces- 
sary to decide whether appointments to 
category 2 from category 3 amount to 
transfer attracting: Rule 33 (c) of the 
Andhra Pradesh State and Subordinate 
Service Rules, Under Rule 3 (a) of the 
Andhra Pradesh Police’ Service Rules, 
1966, appointment from category 3 is one 
method of recruitment to category 2 and 
the only question is whether- giving cre- 
dit to such appointees. for past service 
in another category in the State Servic? 
is justified. We have mentioned above 
the points of similarity 


respective categories. It has been notic- 
ed also that they. carry the same scale 
of pay. Whether or not some credit 
should be given for past service in such 
circumstances is a matter of policy rest- 
ing with government. 
anything arbitrary or absurd in what 
Rule 3 (d) prescribes, and that. being so, 
the Court cannot examine the matter 
and come to its own conclusion about 
what should be the length of past ser- 
vice for which credit should be ‘given. 


In Tamil. Nadu Education Department 
Ministerial and General Subordinate 
Service Association v. State of .Tamil 
Nadu (1980) 1 SCR 1026 : (AIR 


1980 SC 379) this 
a ‘similar contention that the length 
of service taken into considera- 
tion for fixing seniority had worked 
hardship on some of the employees, took 
the view that in such matters the Court 
can only take an. “overall view” , and 
should not attempt “a meticulous dissec- 
tion” of the matter. “Once the’ principle 
is found to be rational”, it was observed, 
a few “instances of hardship cannot be 
a ground to invalidate the order. or the 
policy.. essene this is an aréa where, absent 
arbitrariness and irrationality, the Court 
has to adopt a hands-off policy”. There 
is nothing irrational in giving the Deputy 
Superintendents af Police appointed to 
category 2 from category 3 credit for 
past services rendered by them in cate- 
gory 3 which is also a State Service as 
category 2, The main ground on which 


Court considering 


in matters of ` 
-recruitment and promotion to the twa 


We do not find]. 
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the length of the past service for which 
credit has been given is questioned in 
this case is not that it was not rational 
but that cat@g*ry 3 being inferior in 
status to category 2, no credit could at 
all be giver for past service in category 
3. We fuund no basis to support the 
claim of superiority for category 2 
and in the facts of the case we do not 
think that the length of past service for 

hich credit has been given is improper. 


10. Accordingly we allow this ap- 
peal, set aside the decision of the Divi- 
sion Bench ‘and yestcre that of the 
learned single Judge dismissing the 
writ petition, The part.es will bear their 
respective costs, 

Appeal allowed. 


AIR 1981 SUPREME COURT 1595 
(From: Delhi)* 


R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeal No. 318 of 1979, D/- 22-7- 
1981. 


F. R. Jesuratnam, Aopellant v. Union 
of India and others, Respondents. 


Industrial Disputes Act (14 of 1947), 
Sch. 2 Item 3 — Reinstatement — Per- 
missibility — Person appointed Research 
Asstt. in connection with particular pro- 
ject — Post temporary and service ter- 
minable with 24 hours’ notice — Even- 
tual termination -- Expiry of term of 
post — Project abandened — Reinstate- 
ment cannot be directed. (Constitution 
of India, Art. 311), 


The appellant was appointed in the 
I. I. T. Delhi as Research Asstt. of Tech- 
nology, Delhi, in connection with a parti- 
cular project undertaken by a Professor, 
The appointment was temporary only 
and could be terminated with 24 hours’ 
notice. The appellant’s service was ter- 
minated by giving 24 hours’ notice, The 
appellant moved the Court to direct the 
Institute to reinstate Lim. It was aver- 
red in the counter-affidavit filed by the 
Institute that the post to which the ap- 
pellant was appointed, was created for 
one year only. It was also affirmed in 
the counter-affidavit that on the death of 
the Professor concernei the project in 
ae ee cd ee ee 


D/- 8-11-1978 
(Delhi). 
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which the appellant was engaged was, 
dropped and finally closed, and the: 
period for which the appellant’s post of! 
Senior Research Assistant was created: 
also expired. (Para 8). 


Held, in the circumstances, the appel- 
lant could not be granted the relief of 
reinstatement, (Para 9) 


Appellant in person; Mr, P. A. Fran- 
cis, Sr. Advocate (Miss A. Subhashini 
and Mr. R. N., Poddar, Advocates with 
him) (for No. 1) and Mr. R. N. Sharma, 
Mr. R. N, Poddar and Mr, N, N, Sharma; 
Advocates (for Nos. 2 and 3), for Respon- 
dents. 


PATHAK, J.:— This appeal by special 
leave is directed against the judgment of 
the High Court, of Delhi dismissing in 
limine the appellant’s writ petition 
against an order of the Indian Institute 
of Technology, Delhi terminating his 
services. 


2. The writ petition by the appellant 
was brought on the following allega- 
tions. The appellant, with a Master's 
degree in Aeronautical Engineering, was 
commissioned in the Indian Air Force on 
March 1, 1958 and in due course was 
promoted to the rank of Squadron Lea- 
der. During the years 1972 to 1975 he 
was an Assistant Director in the Rockets 
and Missiles Department of the Defence 
Research and Development Organization, 
New Delhi. In January, 1975, the appel- 
lant was tried by a General Court Mar- 
tial on four charges and was convicted 
on two: (1) under Section 45, Air Force 
Act, 1950 for behaving in a manner un- 
becoming of the position and character 
expected of him as an officer in meeting 
secretly on several occasion a foreign 
national, contrary to the existing order 
on the subject and (2) under Section 65, 
Air Force Act, 1950 for improperly ac- 
cepting a gift from a foreign national. 
He was found not guilty on the remain- 
ing two charges, On March 4, 1975, the 
General Court Martial directed that he 
be cashiered and suffer rigorous impri- 
sonment for six months. The findings 
and sentence of the General Court Mar- 
tial were confirmed by the Chief of the 
Air Staff on April 8, 1975 and he direct- 
ed that the sentence of rigorous impri- 
sonment be carried out by confinement 
in civil prison. Subsequently, by an 
order dated May 24, 1975, the Central 
Government remitted the unexpired por- 
tion of the punishment of rigorous imi 
prisonment, 
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“3. The appellant was. anxious to join 


the Indian Institute of Technology, Delhi - 


and obtained a certificate to’ enable him 
to do so. The Air Headquarters, New 
` Delhi issued the certificate reciting that 
he was commissioned in the Indian Air 
Force and was posted to the Defence Re-' 
search and Development Organization, 
Ministry of Defence. It also stated that 
he was tried by -General Court Martial 
in January, 1975 and in the result he 
was cashiered from service and also sen-. 
tenced to rigorous imprisonment for six. 
months. The fact of remission of the im- 
prisonment was also stated. On July 13, 
1977, the appellant was offered appoint- 
ment to the post of Senior Research As- 
sistant in the Department of Applied 
Mechanics of the Indian Institute of 
Technology for the programme of writ- 
ing a monograph on ‘Large Deformation 
in Metallic Materials’ undertaken by 
Professor B, Karunesh of the said De- 
partment, and it was specifically men: 
tioned that the appointment was purely 
temporary, subject to verification of the 
appellant’s character and antecedents 
from the Government, and could be ter- 
minated on 24 hours notice in writing by 
-either side. The appellant accepted ths. 
appointment and. joined the Tistikute the, 
next day. 

4, The appellant alleges that unknown. 
to him the Institute. communicated with 
the Ministry of Defence in regard to his. 
employment, and in reply the Ministry 
informed the Institute by letter dated 
November 19, 1977 of the ‘appellant’s 
conviction and sentence by a Genera! 
Court Martial and also of the fact of re- 
mission of the unexpired period of his 
imprisonment. The letter also drew the 
attention of the Institute to an office 
memorandum dated May 14, 1965 of the’ 
Ministry of Home Affairs that persons 
who were dismissed from service wera 
disqualified from future employment 
under, the Government and added whe- 
ther the same disability would apply in’ 
the case of the appellant should be de- 
cided by the Institute, Professor Karun- 
esh, under whom the appellant was 
working, was apparently apprised of the 
Ministry’s letter but he recommended 
that the appellant be retained in service. 
On January 21, 1978, the Institute issued 
an order stating that the appellant’s ser- 
vices were no longer required and that 
they -would stand terminated on the ex- 
piry of 24 hours. According fo the ap- 
pellant, the Chairman of the Board of 
Governors of the Institute noted that as 
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the appellant had been’ dismissed for 
spying he should not be retained in ser- 
vice, 

5. - The writ petition filed by the ap- 
pellant was dismissed-by the High Court 
of Delhi by an order dated November 8, 
1978, 


6. In this appeal the appellant, who 
appears in person contends that.the In- 
stitute had no ground for terminating 
his services as the effect of the’ order of 
remission passed by the Centra] Govern- - 
ment was to acquit him of the charges 
on which he had been found guilty, that 
the Institute did not. apply its mind to 
the facts of the case when deciding to 
terminate his services, that there. was no 
material to support: the comment of tha 
Chairman, Board of Governors, and in 
any event the appellant was entitled to 
an opportunity to be heard before his 
services were terminated, It was also 
contended that the Director of the Insti- 
tute had abdicated his powers, Refera 
ence was also made to Section 73 Air 
Force Act, 1950 in support of the sub- ` 
mission that the statute ‘did not bar em- 
ployment elsewhere, 

7. We are of opinion that we need nof 
be detained by these contentions, ‘The - 


_ fundamental relief claimed by the appel- 


lant is reinstatement to his post in the 
Institute. For the reasons which follow 
that relief must be denied, 

8. It appears from the record before 
us that the appellant was appointed 
in the Institute in cornection with the 
programme of -writing a monograph on 
‘Large Deformation in Metallic Mate- 
rials’ undertaken by Prof. B. Karunesh,|. 
The appointment was temporary only 
and could be terminatedi on 24 hours’ 
notice, It is averred in the counter- 
affidavit filed by the Institute that the 
post of Research Assistant, to which the 
appellant was appointed, was created for 
one year only. That was so, although ac- 
cording to the appellant the programme 
extended to two years, It has also been 
affirmed in the counter-affidavit that on 
the death of Professor Karunesh in June, 
1978 the project in which he was en- 
gaged has been dropped and ‘finally 
closed. and the period for which the an- 
pellant’s post of Senior Research Assist- 
ant was created has also expired, There 
is no reason why these averments should 
not be’ accepted. 

9. In the. circumstances, we do not see 
how the appellant can be granted the 
relief of reinstatement, ` 


va 
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110. We consider it unnecessary to 
interfere with the order terminating the 
appellant’s services in the Institute, 

li. The appeal is dismissed, but we 
make no order as to costs.. 


‘Appeal dismissed. 





JATR 1981 SUPREME COURT 1597 
(From: Gufarat)* 
A, C. GUPTA AND A, P. SEN, JJ. 
Civil Appeal No, 1224 of 1977, L/- 
24-7-1981, 


Prakash Amichand Saah, Appellant v: 
State of Gujarat, Respsndent, 


Bombay Town Planamg Act (27 of 
1955), Ss, 34 (1); 33 and 32 (1) — Bom- 
bay Town Planning Rules (1955), R. 17 
(v) — Appeal under 5, 34 (1) — Not 
maintainable at the insiance of owner of 
original piot who is rot provided with 
plot in final scheme, 

The decision of the Town Planning 
Officer determining the amount of com- 
pensation in the case of the owner of 
the original plot who is not provided 
with a plot in the firal scheme is not 
appealable, (Para 12) 


Section 34 provides an appeal to the 
Board of Appeal from. any decision of 
the Town Planning Offcer under cls. (v), 
(vi), (viii), (ix), (x) and (xiii) of Sec. 32 
(1). Thus the decision of the Town Plen- 
ning Officer is final and conclusive in all 
matters referred to in the various clauses 
of Section 32 (1) except those, menticn- 
ed in (v), (vi), (viii), (ix), (x) and (xiii). 
It caunot be said that the case in ques- 
tion falls under cl. (viii) and el. (xiii) 
and the Town Planning Officer’s decision 
in the case is apoealable either under 
el. (viii) or cl. (xiii) of Sertion 32 (1). 
The Town Planning Cfficer haz a duty 
under clause (viii) to calculate the incre- 
ment to accrue in respect of each plot 
included in the final scheme in accord- 
ance with the provisions of S. 65, Under 
Sec, 65 increment means the amount by 
which at the date of the declaration of 
the intention to make a scheme, the mar- 
ket value of a final plot calculated on 
the basis as if the improvements ccn- 
templated in the scheme had stood com- 
pleted on that date exceeds the market 
value of the same plot when taken into 


"S, C. A. No. 1501 of 1974, D/- 15-9-1976 
(Gui). 
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account without the improvements, The 
increment .is thus the difference in tha 
market value of the same final plot with 
the improvements and without the im- 
provements on the aforesaid date, The 
value of the original plot does not arise 
for consideration under clause (viii). 
Rule 17 of the Bombay Town Planning 
Rules, 1955 sets out the particulars that 
a draft scheme shall contain in addition 
to the particulars specified in Section 25 
of the Act. Clause .(v) of Rule 17 men- 
tions a “redistribution and valuation 
statement in Form “B” showing the esti- 
mated amounts to be paid to, or by, 
each of the owners included in the 
scheme”, Form B makes it clear that the 
increment is the difference in value of 
the same final plot in its developed and 
undeveloped conditions; Form B keeps 
the valuation of the original plot distinct 


from that of the final plot. Case in 
, question, therefore, cannot fall under 
clause (viii), (Para 9) 


The case also does not fall under 
cl. (xiii), Under clause (xiii) the Town 
Planning Officer is required to estimate 
the compensation ‘to be paid to ths 
owner of any property or right injur- 
iously affected by the making of a town 
planning scheme im accordance with the 
provisions of Section 69. Secticn 69 
states that the owner of any property or 
right which is injuriously affected by 
the making of a town planning scheme 
shall be entitled to obtain compensation 
from the local authority or from any 
person benefitted or partly from the local 
authority and partly from such person 
as the Town Planning Officer may in 
each case determine. It seems obvious 
that the property or right which is in- 
juriously affected by the making of a 
town planning scheme is a property or 
right other than that acquired for the 
purposes of the scheme. The pro- 
perty or right affected remains 
with the owner who is entitl- 
ed to compensation for such in- 
jurious affection, When under the Act a 
plot of land is taken for the purposes of 
a town planning scheme, it cannot be 
suggested that that land itself is injur- 
iously affected; such a view is unsup- 
portable both as a matter of language? 
and having regard to the scheme of the 
Act. Para 10) 

It cannot, however, be urged that if. 
neither clause (viii) nor clause (xiii} is 
applicable, then there is no clause in 
Section 32 (1) that covers such case, The 
owner of an original plot who is not 
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provided with a plot in the final scheme, 
gets his right to compensation from Sec- 
tion 71 which says that the net amount 
of loss shall be payable to him by “the 
local authority in cash or in ‘such other 
way aS may be agreed upon by the par- 
ties”, The principle for determining the 
compensation is the same whether an 
owner of land is given a reconstituted 
plot or not; compensation is payable on 
the basis of the market value of the plot 
at the date of declaration of the inten- 
tion to make a scheme. In the 
case in question it would be the 
value of the original plot and not the 
final plot. (Para 11). 


Cases; Referred : Chronological Paras 


AIR 1978 SC 215: (1978) 1 SCR 641 3 
AIR 1970 SC 564: (1970) 3 SCR 530 3 
AIR 1969 SC 634: (1969) 3 SCR 341 

1, 3, 6, 7, 8 
AIR 1967 SC 1373: (1967) 3 SCR 65 3 


Mr, F. S. Nariman & Dr. Y. S, Chi- 
tale, Sr, Advocates (M/s. K. S. Nanavati, 
C. R. Gandhi, P. H, Parekh and Miss 
S Vineeta Caprihan, Advocates with them). 
for Appellant; Mr. Soli J. Sorabjee, Sr. 
Advocate (Mr. G. N. Desai, Advocate and 
Mr. M. N. Shroff, Advocate with him) 
(for No, 1) and M/s. G. N. Desai, Pra- 
shant G. Desai and S. C. Patel, Advo- 
cates (for No. 2), for Respondents; 
S. K. Dholakia, Advocate, for Intervener 
— Surat Municipality and R. C. Bhatia. 
~ GUPTA, J.:— On June 26, 1965 the, 
Surat Municipal Corporation, then called 
Surat Borough Municipality, declared its 
intention to make a town planning 
scheme under Section 22 of the Bombay 
. Town Planning Act, 1954 (hereinafter 
referred as the Act), This was Town 
Planning Scheme Surat No, 8 (Umar- 
wada) On July 4, 1967 a draft scheme 
was 
other lands an area admeasuring 1,37,961 
square meters of which appellant as 
Karta of a Hindu undivided family was 
the lessee. On May 10, 1968 Government 
of Gujarat granted sanction to the draft 
scheme. Before the Town Planning Offi- 


cer the appellant claimed compensation. 


for deprivation of his right in the land 
at’ Rs. 50/- per square yard. By his order 
made on November 4, 1971 the Town 
Planning Officer 
to the appellant at the rate of Rs. 2.40 p. 
per square meter; the total compensa- 
tion awarded was Rs. 3,31,456/-, Nof 
satisfied with the decision of the Town 
Planning Officer the appellant preferred 
an appeal, Section 34 read with Sec, 32 


Prakash v, State of Gujarat 


Mr.. 


published which included among; 


awarded compensation’ 
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(1) of the Act provides an appeal from 
the decision of the Town Planning Offi- 
cer on certain specified matters to a 
Board of Appeal, Before the Board of 
Appeal the appellant reduced his claim 
to Rs. 9.50 p. per square meter. The ap- 
pellant’s grievance was that the compen- 
sation awarded wes inadequate and fur- 
ther that the apportionment of compen- 
sation between the lessor and the lessee 
was not proper. He also questioned the 
propriety of reserving such a large area 
of land for the scheme, The Board of 
Appeal held that the appeal was not 
maintainable as the Act did not provide 


‘an appeal from a decision of the Town 


Planning Officer on matters dealt with- 
by him in his order dated November 4, 
1971. The appellant, then challenged the 
order of the Board of Appeal before the 
Gujarat High Cour: by filing a writ peti- 
tion in which certain provisions of the 
Act were also challenged as unconstitu- 
tional and it was claimed that the town 
planning scheme was consequently, in- 
valid. The Gujarat High Court dismissed 
the writ petition agreeing with the Board 
of Appeal that the appeal was incompe- 
tent. The constitutional questions raised 
in the writ petition could not be decid- 
ed as Emergency was then in force in 
the country and rights conferred by 
Articles 14, 19. & 31 ofthe. Constitution 
on which the appellant’s contentions 
were based remained suspended at the 
time. The High Court also relied on the 
decision of this Court in State of Gujarat 
v. Shri Shantilal Mangaldas (1969) 3 SCR 
341: (AIR 1969 SC 634) which had up- 
held the validity of, the: Act. 

2. The appeal before us is by special 
leave. Mr. Nariman for the 
submitted that in case we held that the 
appeal preferred ty his client before 
the Board of Appeal was maintainable 
he would not press. the grounds ques- 
tioning the constitutional validity of the 
Act at this stage and the matter should | 
then go back to the ‘Board of Appeal for ' 
a decision on the adequacy of the Com- 
pensation; if however we found that the | 
Board of Appeal was right in holding 
that the appeal was not maintainable, 
he would then urge the grounds chal- 
lenging the validity of the Act; 

3. The question is whether the order 
of the Town Planning Officer determin- 
ing the amount of compensation paya- 
ble to the appellant falls within any of 
the appealable clauses of Section 32 (1). 
To be able to answer the question it wil! 
be necessary to examine the various 
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clauses of Section 32 (1) and also certain 
other provisions of the Act. The scheme 
of the Act has been analysed by thts 
Court. in State of Gujarat v. Shantilal 
Mangaldas (AIR 1969 SC 634) (supra) and 
earlier in Maneklal Chhottalal v. M. G. 
Makwana (1967) 3 SCR 65:(AIR 1967 
SC 1373), We will not attempt another 
comprehensive survey of all the prov-- 
sions of the Act but refer to those of 
them which have some bearing on tke 
question that falls to be decided. Mr. 


‘Nariman drew our notice to the decisicn 


of the Court in State of Karnataka 7. 
Shri Ranganatha Reddy (1978) 1 SCR 641: 
(AIR 1978 SC 215) where Untwalia, c. 
speaking for the Court said (at p. 652 of 
SCR): (at p 249 of AIR) that 
in Rustom’ Cavasjee Cooper v. Unicn 
of India, (1970) 3 SCR 530: (AIR 1970 SC 
564) this Court apparently seeking za 
explain Shantilal’s case, (AIR 1969 SC 
634) had “in substance” overruled the 
decision, Even if Shantilal’s case was 
overruled, that was on another point and 
the analysis of the scheme of the Act 
made in Shantilal cannot be questioned. 

4. The long.title of the Act states that 
it is an “Act to consolidate 
the law for the making and execution 21 
town planning schemes”. The Act has 
been made applicable to the State of 
Gujarat. It is an Act providing for 
compulsory acquisition of land and pay- 
ment of compensation for the, land 
taken. Some of the terms and expres- 
sions defined in S. 2 of the Act are rel- 
evant. Section 2 (2) defines “develon- 
ment Plan” as meaning a plan for the 
development or redevelopment or im- 
provement of the entire area within the 
jurisdiction of a local authority prepar- 
ed under Section 3. Section 3 requires 
every local authority, to- carry out a 
survey of the area within its jurisdic- 
tion and prepare and publish a develop- 
ment plan and submit it to the State 
Government for sanction, Sub-sec. (4) 
of Section 2 defines local authority as a 
municipal corporation constituted und2r 
the Bombay Provincial ‘Municipal Cor- 
poration Act, 1949, or a municipalizy 
constituted or deemed to be constituted 
under the Gujarat Municipalities Act, 
1973, Section 2 (9) defines “reconstituted 
plot” as a plot which is in any way alt- 
ered by the making of a town planning 
scheme. Chapter IIT of the Act providas 
for the making of town planning schemes, 
Sub-sec. (2) of Section 18 which occurs :n 
this chapter states that a town plannirg 
scheme may make provisions for any of 
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the matters specified in clauses (a) to 
(k) of the sub-section, These matters 
include laying out of land, reclamation 
of unhealthy areas, laying out new stre- 
ets or roads, construction and removal 
of buildings, bridges and other structur- 
es, providing for drainage, lighting and 
water supply, allotment or reservation 
of land for roads, open spaces, schools, 
markets “and public purposes of all 
kinds. Clause (1) says that apart irom 
the matters specified, the town planning 
scheme may provide for “such other 
matter not inconsistent with the objects 
of this Act as may be prescribed”, 


5. Chapter IV which contains Sec- 
tion 21 to Section 30 bears the heading 
“Declaration of Intention to Make a 
Scheme and Making of a Draft Scheme”. 
Under Section 22 a local authority may 
by resolution declare its intention to 
make a town planning scheme and is re- 
quired to publish the scheme in the pre- 
scribed manner and despatch a copy 
thereof to the State Government. Sec- 
tion 23 (1) provides that following. the 
declaration of intention to make a 
schem2, the local authority shall make a 
draft scheme for the area in respect of 
which the declaration has been. made and 
publisn it in the prescribed manner. Sec- 
tion 25 mentions the particulars that a 
draft scheme shall contain; they inclyde 
among other things, — the area, owner- 
ship and tenure of each original plot the 
extent to which it is proposed to alter 
the boundaries of original plots; and an 
estimate of the net cost of the scheme 
to be borne by the local authority. Sub- 
section (1) of Sec. 26 says that in the 
draft scheme the size and shape of 
every reconstituted plot shall be deter- 
mined, as far as possible, to render jt 
suitable for building purposes and 
where the plot is already built upon to 
ensure that the building complies with 
the provisions of the scheme as regards 
open spaces. For the purpose of sub- 
sec. (1) the draft scheme may contain 
proposals which are enumerated in cls. 
(a) to (e) of sub-section (2) of the Section. 
oO may here refer to clauses (a), (b) and 

“(a) to form a reconstituted plot by 
the alteration of the boundaries of an 
original plot; i 


(b) to form a reconstituted plot by the 
transfer wholly or partly of the adjoin- 
ing lands; - 


(c) x x -X wE 


o 
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(d) to allot a plot to any owner dis- 
possessed of land in furtherance’ of th 
scheme, 

(8) x x x x” 

Under Section 27, within one month 
from the date of publication of the draft 
scheme, any person affected by such 
scheme may communicate in writing to 
the local authority. any objection relating 
to such scheme which the local authority 
has to consider. Section 28 (1) reaires 
the local authority to submit the draft 
‘scheme together with the objections to 

-the State Government and at the same 
time apply for its sanction. Under sub- 
section (2) the State Government may 
within six months from the date of the 
submission of the draft scheme either 
sanction such scheme with or without 
modifications and subject to such condi- 
tions as it may think fit to impose or re- 
fuse to give sanction. , 


6. Chapter V which includes Section 
31 to Section 43 provides for the appoint- 
ment of the Town Planning Officer anc 
constitution of the Board of Appeal. 
Within one month from the date on 
which the sanction of the State Govern- 
ment to the draft scheme is published, 
the State Government is required under 
Section 31 (1) to appoint a Town Plan- 
ning Officer.: The duties of the Town 
Planning Officer are enumerated in Sec- 
tion 32 (1). The provisions of Sections 
32, 33 and 34 have a direct bearing on 
the question of appealability of the Town 
Planning Officer’s decision, but we think 
it would be more helpful for apprecial~ 
ing the contentions raised on behalf. of 
the appellant if we referred to certain 
other provisions of the Act before turn- 
ing to the aforesaid Sections in Chap, V. 


We need only mention here that drew- ` 


ing ‘up the final scheme in accordance 
with the draft scheme is one of the du- 
ties of the Town Planning Officer who 
. is required to forward the final scheme 
to the State Government for sanction. In 
Chapter VI, Section 53 is the only re- 
levant provision. Section 53 lays down: 


“On the day on which the final scheme 
comes into force :— 


(a) all lands required by the local 
authority > shall, unless it is otherwise 
determined in such scheme, vest absolu- 
tely in the local authority free from all 
encumbrances; , 

_ (b) all rights in the original plots which 
have been re-constituted shall determine 
and the reconstituted plots shall become 


“e 
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subject to the rights settled by the Town 
Planning Officer.” 

Chapter VIII deals with “Finance”, It 
contains, inter alia, provisions specifying 
the principles on which compensation for 
the land taken is t6 be determined. This 
chapter includes Section 64 to Sec. 78. 
Section 64 (1) enumerates in Clauses (a) 
to (£) the sums payable or spent and the 
expenses incurred by the local authori- 
ty which are to be inciuded in the costs 
of a town planning scheme. Clause (d) 
mentions the sums payable as compensa- 
tion for land reserved or designated for 
any public purpose or purposes of the . 
local authority. Clause (f) of Sec, 64 (1) 
reads as follows: 

“any amount by which the total of 
the values of the original plots exceeds 
the total of the values of the plots in- 
cluded in the final scheme, each of such: 
plots being estimated at its market 
value at the date of the declaration of' 
intention to make a scheme with all the 
buildings and works thereon at that 
date and without references to improve- 
ments contemplated in the scheme other 
than improvements due ‘to the altera- 
tion of its boundaries.” 


Sub-section (2) of Section 64 provides: 

“If in any case the total of the values 
of the plots included in the final scheme 
exceeds the total of the values of the 
original plots, each of such plots being 
estimated in the manner provided in . 
clause (f) of sub-section (1), then the 
amount of such excess shall be deducted 
in arriving at the costs of the scheme as 
defined in sub-section (1).” 
Section 65 explains the meaning of in“ 
crement for the purposes of the Act as 
follows: i 

“For the purposes of this’ Act the in- 
crements shall be deemed to be, the 
amount by which at the date of the de- 
claration of intention to make a scheme 
the market value of a plot included in 
the final scheme estimated on the as- 
sumption that the scheme has been com- 
pleted would exceed at the same date 
the market value of the same plot esti- 
mated without refererce to improve- 
ments contemplated in the scheme: 

Provided that in estimating such values 
the value of building or other works 
erected or in the course of erection on 
such plot shall not be taken into con- 
sideration.” 
Section 66 (1) states that the costs of the 
scheme shall be met wholly, or in part 
by a contribution to be levied by the, 


m 
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local. authority on each plot in the final. 
scheme calculated in proportion to -the~ 
increment which. is estimated to , accrue 
in respect of such. plot by the Town 


‘Planning Officer. Under sub-section (2i 


of Section 66 ‘the “owner of each ploi 
included in the final scheme shall be 
primarily liable for the payment of the 
contribution leviable in respect of such 
plot”, Under Section 67 the amount by 
value of the plots in 
the final scheme with all the buildings 
and works thereon’ allotted to a person 
falls short of or exceeds the total value 
of the original plots with all the buil- 
dings and works thereon of such person 
shall bé deducted from or added to, as 
the case may be, the contributions levia- 
ble from such person, each of such plots 
being estimated at its market value at 
the date of the declaration of intention 
to make a scheme without reference to 
improvements contemplated in the sche- 
me other than improvements due to the 
alteration of its boundaries. As Shah, J., 
speaking for the Court in State of 
Gujarat v. Shantilal Mangaldas (AIR 
1969 SC 634) observed.: “(Section 67) is 
intended to make adjustments between 
the right to compensation for loss of 
land suffered by the owner, and the lia- 
bility to make contribution to the finan- 
ces of the scheme”. Section’ 69 deals 
with the compensation payable in re- 
spect of any: property or right which is 
injuriously affected by the making of a 
town planning scheme. The section says: 

“The owner of any property or right 
which is injuriously affected by the mak- 
ing of a town planning scheme shall, if 
le makes a claim before the Town Plann- 
the prescribed time, 
be entitled to-obtain compensation in 
respect thereof from the local authority 


cer may in each case determine, 
..Provided that the value of such property 
or right shall be held to be its market 
value at the date of declaration of inten- 
tion ‘to make a scheme or the date of a 
notification . under sub-sec. (1) of S, 24 
without reference to improvements con-. 
templated in the scheme.” 


Section 71 déals with the case of an. 
owner of land who is not given a plot in 
the final scheme and also provides for a 
ease where: the amount , payable to an, 
n. 1981.5. C/101 IX G3 
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owner exceeds the amount due from him. 
Section 71 is as follows: | i 
- “If the owner of an- original plot- is 
not provided with a plot in the final 
scheme or if the contribution to be levied © 
from him -under Section 66.is less than 
the total amount to be deducted there- 
from under any of the provisions of this 
Act, the net amount of his loss shal] be 
payable to him by the local authority 
in cash or in such other way as may be 
agreed upon by the parties.” 

The appellant in the present case was 
not provided with a plot in the fina! 
scheme. Section 87 in Chapter IX em- 
powers the State Government to. make 
rules consistent with the provisions of 
the Act to provide for all matters not 
specifically indicated therein. 

7. The effect of the final scheme com- 
ing into force has been summarized by 
Shah, J., in Shantilal’s case; (1969-3 SCR 
341: AIR 1969 SC 634) we may quote 
here the following extract from p. 349 
(of SCR): (at p. 640 of ATR) of the re- 
port: . 

“On the coming into force of the 
scheme all lands which. are required.. by: 
the local authority, unless otherwise 
determined in the scheme, by the opera- 
tion of Section 53 (a), vest absolutely 
therein free from all encumbrances. The 
result is that there is a complete shuffl- 
ing up of plots of land, roads, means of - 
communication, and rearrangement 
thereof. The original plots are re-con- 
stituted, their shapes are altered, portions 
out of plots are separated, lands belong- 
ing to two or more owners are combin- 
ed into a single plot, new roads are laid 
out, old roads are diverted or closed up, 
and lands originally belonging to pri- 
vate owners are used for public purpos- 
es i, €., for providing open spaces, green 
belts, dairies etc.. In this process the 
whole or part of a'land of one person, 
may go, to make a reconstituted plot, and | 
the plot so reconstituted may be allotted . 
to another person, and the lands needed. 
for public purposes may be earmarked 
for those purposes, | 

The re-arrangement of titles in the 
various plots and reservation. of lands. 
for public purposes require financial ad- 
justments to be made. The owner who 
is deprived of his land has to be com- . 
pensated, and the owner who. obtains a 
re-constituted plot in surroundings which 
are conducive to better sanitary living 
conditions has to contribute towards the 
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expenses. of the scheme, ‘This is because 
on the making of a town planning scheme 
the value of the plot rises and a part of 
the. benefit. which arises out of the un- 
earned rise in prices is directed to. bé 
contributed, towards financing of the 
scheme. which enables the residents in 
that area to more amenities better faci- 
lities and healthier living. conditions.” 

8 Under the Act the compensation 
payable to an owner for.loss of land has 
to be determined,, on the basis of the 
market value of the land at the date on 
which the declaration. of intention. to 
make a scheme was made. On the ques- 
tion whether the Act specifies a princi- 
ple of compensation, it is observed in 
Shantilal’s case at page 357 (of SCR): 
(at p. 645 of AIR) of the. report: : 
` "Tt js true that under the Act the 
market value of the ‘land of -which 
the owner is deprived at the date of 
declaration of intention’ to make a 
scheme determines the amount to be. ad- 
justed, and that is the guiding rule . in 
respect of all lands covered by the sche- 
me. The High Court was, in our judg- 
ment, right in holding that enactment of 
a rule: determining - payment ‘or adjust- 


ment of price of land of- which the . 


owner was deprived by the scheme esti- 
mated on the market value on the date 
of: declaration of the intention to make 
a scheme amounted to ‘specification of a 
principle ‘of compensation within the 
meaning of Article 31. (2). Specification 
of principles means laying down general 
‘guiding rules applicable’ to all persons 
or transactions governed thereby, Under 
the Land Acquisition’ Act compensation 
is determined on the basis of “market 
value” of the land on the date of the 
notifiéation':under Section 4 (1) of ‘that 
Act, That is ‘a specification of principle. 
Compensation determined on the basis 
of market value prevailing on a date an- 
terior ‘to the date of extinction of in- 
terest is still’ determined on a principle 
specified. Whéther an owner of land is 
given a reconstituted plot or not, the 
rule for determining what is to be given 
as recompense remains the''same. It is @ 
principle applicable to all cases in which 
by virtue of the operation of the Town 
Planning Act ‘a person-is deprived of his 
land whether in whole or in part.” 

‘9. We may now turn to Sections 32, 
33 and 34 occurring in Chapter V. It may 
be recalled that the appellant’s land was 
taken for purposes of the scheme but he 
was: not ‘given ‘a’ reconstituted plot. Sec- 
tion 32 (1) which enumerates the duties 
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of the Town- Pring One is. set out 
-below :— > 


"39 (1) In EN with the’ pre- 
scribed procedure ` the Town Planning . 
Officer shall :-— 

G) ‘after notice given by him in the 
prescribed manner, define and demar- 
cate the areas allotted to, or reserved, 
for a public purpose or purpose of the 


local ‘authority and ‘the reconstituted 
plots; , 
(ti), after noie given by him ‘in the 


prescribed manner, determine, in the 
case in which a reconstituted plot is to 
be allotted to persons in ownership in 
common, the shares of such persons; 


- (iii) fix the difference between the total 
of values of the original’ plots and the 
total of the values of the plots included 
in the final scheme, in accordance with 
the provisions ‘contained in clause (f) of 
sub-section. (1) of ‘Section 64; 

(iv): determine whether the areas used, 
allotted or reserved for a public purpose 
or purpose of the local authority are 
beneficial wholly or partly to the owners 
or residents within the area of the 
scheme; 


(v) estimate ‘the portion of the sums 
payable as compénsation on each plot 
used, allotted or reserved for a public 
purpose or purpose of the local authority 
which is beneficial partly to the owners 
or residents within the area -of the 
scheme and partly to the general pub- 
lic, which shall be included in the costs 
of the scheme; 


(vi) calculate the contribution to be 
levied on -each plot used, allotted or re- 
served for a publie purpose or purpose 
of the local authority which is beneficial 

partly to the owners or residents with- 
in the area of the scheme and partly to 
the general public; 


{vii) determine the amount of exemp- 
tion, if any, from ‘the payment of the 
contribution that may be granted in re- 
spect.of plots exclusively ‘occupied for 
the religious or' charitable purposes; 


(viii) ‘estimate ‘the increment to accrue 
in respect of éach plot ineluded in the 
final scheme in accordance with the pro- 
visions contained in Section 65; ; 


(ix) calculate the proportion in which 
the increment of the plots included in 
the final scheme shali be liable to con- 
tribution to the costs of the scheme in 
accordance with the provisions contained 
in Section ‘66; : 
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‘(x) calculate the contribution to. be 
levied-on each plot included’ inthe’ final 
scheme; a at eae 

(xi) determine the amount’ to be de- 


` ducted from, or added to, as the case 


may be, the contributior - leviable “from 

a person in accordance with the provi- 

sions contained in Section 64- -> 
(xii) provide for ‘the total or partial 


transfer of any’ right in an original plot’ 


to'a reconstituted plot or provide for the. 


extinction of any Tight ‘in an origina! 


plot in accordance with the 
contained in Section 68; , ; 
(xiii) estimate in reference to claims 


provision? 


made before him, after the notice cates 
the 


by him in the prescribed manner, 
compensation te be paid to the. owner 
of any property or righi injuriously af- 


fected by-the making of a town-plann-_ 
; ing scheme in. accordance with the proyvi- 


sions contained in Section 69; 


‘(xiv) draw in the prescribed form th 


final scheme in accordance-with the draft 
scheme:”? , p 
There is a proviso to Section 32 (1) 
which is not relevant for the purpos? 
of this appeal. 
Section 33 says: 
“Except in matters arising out of 
clauses (v), (vi), (vii), (ox), (x) and (xiii) of 
sub-section (1) of Secticn’ 32, every de- 
cision of the Town Planning- Officer shall 
be final and conclusive and binding on 
all persons.” 


Section 34° provides an appeal to a 


Board of Appeal from’ any decision of 
the Town Planning Officer under cls. (vj, 


_|(vi), (viii), (bx), (x) & (xiii). Thus the de~: 


cisions of the Town Planning~ Officer is 


final and conclusive in all matters re-' 


ferred to in the various clauses of 'Sec- 
tion 32 (1) except those mentioned in (v}, 
(vi), (viii), (ix), (x) and (xiii). It was 


claimed on behalf of th= appellant that- 


the Town planning Offieer’s decision in 
the appellant’s case was appealable either 
under clause (viii) or clause (xiii) of Sec- 
tion 32. (1). The Town Planning Officer 
has a duty under clause. 
culate the increment to accrue in respec? 
of each plot included in the final scheme 
(which we will refer to hereinafter as 
the final plot for brevity’s sake) in ac- 
cordance with the provisions: of Sec. 65. 


‘(Under Section 65 increment means the 


amount by which at the date of the de- 
claration of the intention to make a 
scheme, the market value ofa final: plot 
calculated on the basis as if the impro- 
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vements contemplated in the scheme had 
stood completed on- that’ date- exceeds 
the market. value of the same plot when 
taken into ‘account without the improve- 
ments.'-The' increment is thus the diffe- 
rence in the market value of the same 
final plot- with-the improvements and 
without the improvements on the afore- 
said date. The value of the original plot 
does hot arise for consideration under 
clause (viii). Rule 17 of the Bombay 
Town Planning Rules, 1955. sets out the’ 
particulars that. a- draft- scheme shall 
contain in addition to the particulars 
specified iw S. 25-.of the Act, Clause (v) 
of Rule 17 -mentions a “redistribution 
and valuation statement in Form ‘B’ 
showing the estimated ‘amounts to be 
paid to, or by, each of the owners in- 
.. cluded in the. scheme.” Form B makes 
it clear that the incremert is the dif- 
ference in value of the same final plot 
in its -developed and -undeveloped 
conditions; Form B keeps the valuation 
of the original plot distinct from that ol 
the final plot. The -appellant’s case 
therefore cannot fall under clause (viii). 
“10. Does the case fall urder cl, (xiii)? 
Under clause (xiii) the Town Planning 
Officer’ is required to estimate the com- 
pensation to be paid to the owner of 
any property or right injuriously affected 
by the ‘making of a town planning 
scheme in accordance with the provisions 
of Section 69. Section 69 states that the 
owner of any property or right which is 
injuriously affected by the making cf a 
town planning scheme shall be entitled 
to obtain compensation from the local 
authority or from any person benefited 
or partly: from the local authority and 
partly from such person as the ‘Town 
Planning - Officer may in ‘each case de- 
termine, -It seems obvious that the pro- 
perty or right which is injuriously af- 
fected by the making of a town plann- 
ing scheme is a property er -right other 
than that acquired. for the purposes of 
the scheme. The property or right af- 
fected remains with the owner who is 
entitled to compensation for such in- 
jurious affection. When under the Act 
a plot of land is taken for the purposes} 
of a town planning scheme, it cannot be 
suggested that that land itself is injuri- 
ously affected; such a view is unsup- 
portable both as a matter of language 
and having regard to the scheme of the 
Act. On behalf of the appellant it was 
urged that clause (xiii) would cover the 
case of the appellant if oniy we read a 
few words in that clause and that we 
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should do so to avoid injustice being done 
to the appellant and the owners. of 
land similarly situated. That we are 
afraid is not possible. We find no com- 
pelling reason for restructuring that 
clause, and taking acquisition of land to 
mean ‘injurious’ affection’ of the land 
acquired would be inconsistent with the 
entire scheme of the Act. We may re- 
fer to clause ‘fourthly’: of Section 23 (1) 
of the Land Acquisition Act, 1894, which 
requires the Court to take into conside- 
ration in determining the amount of 
compensation to be awarded for land 
acquired under that Act, the damage 
sustained by the “person interested” by 
reason of the acquisition injuriously af- 
fecting his other property”. The expres- 
sion “person interested” as defined in 
Section 3 of the Land Acquisition Act 
means all persons claiming an interest 
in compensation to be made on account 
of acquisition of land under that Act, It 
is made clear in clause ‘fourthly’ that 
the damage is for injurious affection of 
some property other than the land ac- 
quired. The sense in which the expres- 
sion ‘injurious affection’ is used in Sec- 
tion 23 (1) of the Land Acquisition Act 
is the generally accepted meaning. of 
that expression and we find nothing in 
the Act concerned in this case that sug- 
gests that it should be construed diffe- 
rently. 

11. It was then argued that if neither 
clause (viii) nor clause (xiii) was appli- 
-Jeable, then there was no clause in Sec- 
tion 32 (1) of the Act that covers the ap- 
pellant’s case. The contention is not 
correct. The owner of an original plot 
who is not provided with a plot in the 
final scheme, gets his right to compensa- 
tion from Section 71 of the Act which 
says that the net amoynt of loss shall 
be payable to him by “the locai autho- 
rity in cash or in such other way as may 
be agreed upon by the parties.” The 
principle for determining the compensa- 
tion is the same whether an owner of 
land is given a reconstituted plot or not; 
compensation is payable on the basis of 
the market: value of the plot at the date 
of declaration of the intention to maké 
a scheme. In the appellants case il 
would be the value of the original plot 
and not the final plot. In determining 
the difference between that total of the 
values of the original plots and the total 
of the values of the plots’ included in 
the final scheme, the Town Planning 
Officer under Section 32 (1) (iii) has to 
ignd out the market value df each of the 
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original plots at the date of the declara- 
tion of intention .to. make a scheme as 
provided in Section’ 64 (1) (f). Thus the 
Act contains the necessary provisions for 
estimating the compensation payable to} ” 
an owner of land who has not been given 
a reconstituted plot. 


12. We therefore hold that the High 
Court was right in finding that-the de- 
cision of the Town planning Officer de- 
termining the amount of compensation 
in the appellant’s case was not appeala- 
ble. In the view we take, Mr, Nariman 
should be allowed to urge the grounds 
concerning the constitutional validity of 
the Act. This case may now be, ` placed 
before a Constitution Bench for hearing. 
An application has been filed on behalf 
of the appellant for leave to urge ad- 
application may 
also be considered by the Constitution 
Bench that will hear this appeal. 


Order accordingly. 
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Civil Appeals Nos. 1192-94 of 1978, D/- 
22-7-1981. ; 


South India Viscose Ltd, Appellant 
v, State of Tamil Nadu, Respondent. > 


Central Sales Tax Act (74 of 1956), 
S. 3 (a) — Inter-State sale — Sale of 
yarn to allottees under Export Promo- 
tion Scheme — Movement of goods from 
Tamil Nadu to Bombay — Yarn supplied 
to allottees through Asssessee’s agent at 
Bombay — Held that there was inter- 
State sale. (Evidence Act (1872), Sec. 114, 
Iilus.) 


The appellant, a company engaged in 
the business of manufacture and sale 
of art silk yarn had its factory in Coim- 
patore District of Tamil Nadu. In the 
course of its. business it sold during the 
relevant period large quantities of art 
silk yarn to various purchasers some of 
whom were weavers residing in the 
States of Maharashtra and Gujarat who 
had been issued cards under a scheme 
called the “Export Promotion Scheme” 
entitling them to buy specified quanti- 
ties of art silk yarn from specified ma- 
nufacturers. As per the terms of the ! 
card, the yarn manufacturer should 
offer to the allottee, rayon yarn within 
Be ea pn et SA en a 
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` the reasons for the return 


seven days of the..date of allocation «of 
the card without. waiting: for the allottee 
to approach: him. A firm contract. for -the 
supply.of yarn. should.. be. completed 
within. a. period of twenty-one.. days. 
from the. date. of allocation of the card. 
If a firm commitment. was not. entered 
into by the allottee with the yarn manu- 
facturer within twenty-one. days , from 
the date of allocation of the card, the 
yarn manufacturer should return the 
allocation card te the Distribution Com- 
mittee with suitable remarks on the 
card and a covering letter explaining 
of the card. 
Even in the case of actual fulfilment of 
the quota covered by the allocation card, 
the card should be returned to the dis- 
tribution Committee after the delivery 
of the yarn was completed. The appel- 
lant hada selling agent and distributor 
at Bombay and the appellant’s case was 
that it had supplied yarn through this 
agent at Bombay and the delivery of 
goods was effected at Bombay. The au- 
thorities held that the sales were inter- 
State sales and liable to tax under the 
Act rejecting a contrary contention of 
the appellants 


Held, that the sales were inter-State 
sales and liable to be taxed under the 
Act. AIR 1977 SC 19, Followed. AIR 
1970 SC 1281 and AIR 1973 SC 2526, 
Distinguished. 1977 Cur. Tax Rep (Mad) 
189, Affirmed. (Para 14) 

tn order to constitute an inter-State 
sale as defined in’ Section 3. (a) of the 
Act, two factors. should co-exist — {i) 
a gale of ‘goods and (ii) movement of 


goods from one State to another under 


the contract of sale. If there is a con- 
ceivable link, betwéen a contract of sale 


‘and the movement of goods from one 


State to the other in order to discharze 
the obligation under the contract of sa‘e, 
the inter-position of an agent of the 
seller who may temporarily intercept 
the movement ought, not to alter the 
inter-State character of the sale, z 
f (Para 8) 

In the instant case there is clear eyi- 
dence of the existence of a prior con- 
tract of sale as per terms of the alloca- 
tion card. The fact that actual sale 
pursuant to the said contract of sale had 
taken place subsequently does not mili- 


tate against the transaction being treated 
as an inter-State. sale under 
of the Act, since. the movement of the 


Sec. 3 (a) 


goods delivered to the buyer was or- 
casioned by the- contract of -sale. brought 
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mo existence under. the terms of the al- 
location . card.. There was no. evidence of 
what. took between the appellant .and the 
allottee within twenty-one days.of the 
allocation card. Evidence. about these facts 
was within the knowledge of the appel- 
lant and the appellant had not placed it 
before the assessing authority. It is like- 
ly that if such evidence had been pro- 
duced it would have gone against the ap- 
pellant. . (Para 11) 

The goods were admittedly sent pur- 
suant to the said contract- of sale. The 
interposition at a later stage of the sell- 
ing agent who ‘acted on behalf of the 
appellant in the preparation of the in- 
voice and the delivery .of the goods 
would not’ alter the true’ character of 
the sale as the selling agent was just a 
conduit pipe. The goods having been 
despatched from one State. to another 
State pursuant to a contract of sale 
which came into existence directly be- 
tween the appellant and the buyer 
within a few days after the date of the 
allocation card, the’ sale was an inter- 


State sale, - (Paras 9, 14) 
Cases Referred : Chronological Paras 
AIR 1977 SC 19: 38 STC 475: 1976 Tax 
LR 2157 :ı 13, 14 
AIR 1973 SC 2526: 32 STC 629 : 1973 
Tax LR 2558 ‘12 
AIR 1970 SC 1281: 26 STC 354 10, 41 
Mr, S. T. Desai Sr. Advocate ` (Mrs. 


A. K. Verma and J:‘B. Dadachanji, Advo- 
cates with him), for Appellant; Mr. 
A. K. Sen Sr. Advocate (Mr. A, V. Ran- 


gam, Advocate with him), for Respon- 
dent, 28 
VENKATARAMIAH, J.:— The ap- 


pellant in these three appeals by special 
leave is a company engaged in the busi- 
ness of manufacture and sale of art silk 
yarn. It has its factory at Sirumughai 
in the District. of Coimbatore in the 
State of Tamil Nadu. The appellant is 
registered as a dealer carrying on busi- 
ness at Coimbatore, In the course of 
its business, it sold during the relevant 


_- period large quantities of art silk yarn 


to various purchasers some of whom 
were weavers residing in the States of 
Maharashtra and Gujarat who had been 
issued cards under a scheme called 'Ex- ` 
port Promotion Scheme’ entitling them 
to buy specified quantities of art silk 
yarn from specified manufacturers. The 
question involved in these appeals re- 
lates to the exigibility of the sales ef- 
fected: in favour of Export Promotion 
belonging to the 
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States of Maharashtra and Gujarat to tax 
under’ the Central Sales Tax Act, 1955 
(hereinafter referred. to as ‘the Act’). .~ 
© 2. The assessment . years are 1962-63, 
1963-64 and 1964-65, = 5O 2 5O 
3. The details of the Export Promo- 
tion Scheme for distribution of art silk 
yarn referred {to above were thēse: 
There were certain weavers in India 
who were entitled to an incentive in thé 
form of import licences to import art silk 
yarn from abroad. The' said import en+ 
. titlement was cut to a certain extent and 
indigenous art silk yarn at concessional 
price was allotted to them. To regulate 
the scheme of allotment, a committee 
called the ‘Art Silk Yarn Distribution 
Committee’ was constituted by the Gov- 
ernment of ‘India, The’ Committee 
made allotments to different weavers by 
issuing allotment cards. These allotment 
cards contained details of ‘the quantity 
of allotment and the rayon yarn manu- 
facturer from whom the allotted quan- 
tity of yarn could be drawn, As per 
the terms of the card, the yarn manu- 
_facturer ‘should offer to the allottee 
rayon yarn within- seven days of the 
‘date of allocation of-the card without 
waiting for the allottee to approach him: 
A firm contract for the supply of yarn 
should be completed within a period of 
twenty-one days from the date of allo- 
cation of the card. If a firm commitment 
was not entered into by the allottee 
with the yarn manufacturer within 
twenty-one days from the date of allo- 
cation of the card, the yarn manufacturer 
should return the allocation card to the 
Distribution, Committee with suitable re- 
marks on the card and a covering. letter 
explaining the reasons for the return of 
the card. Even in the case of [actual 
fulfilment. of the quota covered by the 
allocation card, the said card should be 
returned to the Distribution Committee 
after the delivery of the yarn was com- 
pleted. This in brief was the Scheme. 
4. In the instant case, the. app@llant 
had supplied art silk yarn to certain 
card holders who were residing, as stated 
earlier, outside the State of Tamil Nadu. 
It is stated.that the appellant had a sell- 
‘ ing agent and distributor by the name 
M/s. Rayonyarns Import Company Ltd., 
at Bombay and the case of the appellant 
was that it had supplied: art silk yarn to 
‘the card holders. in the States of Maha- 
.tashtra and Gujarat through the said 
- ‘agent and the delivery of the goods. was 
effected at Bombay. In the assessment 
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proceedings before the Joint Commercial 
Tax Officer, Coimbatore for. the year 
1964-65, the appellant claimed that the 
sales of art silk yarn through its ‘agent 
at Bombay were not inter-State: sales 
as defined by Section 3 (a)-of the Act 
as the movement of: the goods in. ques- 
tion from the State: of Tamil Nadu to the 
State of Maharashtra’ or the State of 
Gujarat was not occasioned by the sales 
in question and :that they were in fact 
sales which had taken place. outside: the 
State of Tamil-Nadu. The Joint Com- 
mercial Tax Officer rejected the conten- 
tion of the appellant and treated the 
sales effected in favour of the Export 
Promotion Scheme card holders through 
the appellant’s agent at Bombay as inter- 
State sales and levied tax under the 
Act accordingly. :He also revised ‘the 
orders of assessment for the years 1962- 
63 and 1963-64 bringing to tax the turn- 
over relating to transactions of similar 
nature during those years. In the ap- 
peals filed by the appellant against: the 
order of assessment for the year 1964- 
65 and of revised - assessment for the 
years 1962-63 and 1963-64 before the 
Appellate Assistant Commissioner, ((Com- 
mercial Taxes), Coimbatore, the orders 
passed by the Joint Commerical Tax 
Officer were affirmed, The. appellant 
then filed three appeals before the Tamil 
Nadu Sales Tax Appellate Tribunal (Ad- 
ditional Bench), Coimbatore against the 
orders passed in appeal by the Appellate 
Assistant Commissioner. The Tribunal 
also held that the sales in favour of the 
Export Promotion Scheme card holders 
outside the State of ‘Tamil Nadu -were 
inter-State sales and were liable to be 
taxed under the Act. Aggrieved by tha 
orders of the Tribunal, the appellant 
preferred three revision petitions before 
the High Court of Madras, These peti- 
tions were dismissed. Thereafter the 
appellant has come up in appeal to this 
Court by special leave, 

5. Section 3 (a) of the Act provides 
that a sale or purchase of goods shall be 
deemed to take place “in the course ot 
inter-State trade or commerce if the 
sale or purchase occasions the move- 
ment of goods from one State -to the 
other. In order to substantiate its case, 
the appellant has placed before us the 
documents relating to one transaction 
stating that the decision on the true 
nature of the said transaction would 
govern all other transactions of sale in 
dispute as they were all of a similar 
kind. Those documents relate to the 
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PN 


Ai 


marked as 5829, 8479 and 8505. 
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supply of: art.silk yarn to'a firm known 
as M/s. Ramesh Silk Fabrics at Surat in 
the State. of.Gujarat made.in- June, 1964, 
The purchaser. was issued. an ‘allocation 
card on’ November 7, 1963; bearing num- 
ber 3124. Under the card, M/s.: Ramesh 
Silk Fabrics. was entitled to purchase 
273 Kgs. of. indigenous art silk yarn 
from the appellant. The following wers 
the relevant terms of the card: 


“1. The rayon manufacturers and/or 
our approved dealers shall ensure that 
the quantity sold is not more’ than tne 
quantity allocated as indicated in column 
No, 4 (b) on the reverse of the card.. 


2. The rayon manufacturer shall offer 
yarn to the allottee within seven days 
from the date of ‘allocation card without 
waiting for the allottee to approach him. 
Contract for the supply of yarn shall be 
concluded within 21 days from the date 
of the allocation card. 


3. Particulars of .the quantity of yarn 
sold by the rayon yarn manufacturer or 
his approved dealer with the date of 
sale shall be entered and. signed by the 
seller in column (5) on the card. 


4. No supply shall be made on allct- 
ment card on: which corrections’ have 
not been. attested by the Sopera or 
the Manager., . 


5. If firm commitment is not aerd 
into by the. allottee -with the yarn manu- 
facturer, the yarn manufacturer shall 
return the allocation card to the Distri- 
bution Committee, with suitable remarks 
on the card and a covering letter explain- 
ing the reasons, for returning the card. 


6. Allocation ‘cards shall be returned 
to the Distribution Committee after the 
delivery of yarn has been completed.” 


6. At the back of his allocation card, 
in column 4 (a) the appellant is shown 
as the manufacturer and in column 4 (b) 
the quantity. allotted is shown as. 273 
Kgs. Column: (5) of the allocation card 
shows that a quantity of 268. Kgs. had 
been supplied as per Invoice No. BC/132. 
Then we have the Invoice No. BC/132, 
prepared in the name ofthe appellant 
its agent, Rayon-yarn Import .Co. 
Pvt. Ltd., and signed by the agent for 
and on behalf of the appellant. The 
eases containing . goods sold had been 
The 
Invoice contains. a note which reads as 
follows: ; 

“We have charged you 2% Central 
Sales Tax for which | purpose you are 
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required to send us immediately. your 
regular ‘C’ form correct in all respects 
as required by the law in force for the 
time being in the absence of which you 
are required, to remit us balance sum 
of. Rs. being the. difference betvreen 
the rate charged and .the. revised rate at 
10% applicable in such case.” 

7. But actually 2% tax was added 
and it was shown in the invoice as local 
sales. tax of Maharashtra at 2% of the 
price, A delivery order dated June 3, 
1964, prepared by the agent at. Bombay 
on behalf of the appellant also refers 
to the numbers of the cases containing 
goods as 5829, 8479 and 8505. What is 
of significance is a letter dated, May 23, 
1964, written’ by | the agent at Bombay 
to the appellant. By “that letter, . the 
agent requested the appellant to send 
from the factory 69 cases of yarn bear- 
ing specific numbers including cases num- 
bers 5829; 8479 and. 8505. The said letter 
further stated that the invoices of. sale 
would. be sent after the goods were sold 
by the agent, What is attempted to be 
made out by the appellant is that the 
appellant was informing its agent at 
Bombay from time to time as and when 
goods were manufactured the number 
of the cases. in which the goods had been 
packed _ and at the request of. its agent 
it had despatched the goods-to Bombay 
but not as a result of any sale of the 
said goods in. favour of a purchaser. 
According to the appellant, the sale had 
taken place at Bombay and the move- 
ment of goods to Bombay from the State 
of Tamil Nadu was not connected with 
the sale in question: 

8 In order to constitute an inter- 
State sale as defined ‘in Section 3 (a) of 
the Act, two factors should -co-exist — 
(i) a sale of goods and (ii) , movement of 
goods from. one State to another under 
the contract of sale, If there is a, con- 
ceivable link between a contract of sale 
and the movement of goods from one 
State to the other in order to discharge 
the obligation under the contract of sale, 
the inter-position of an agent of the sel- 
ler who may temporarily intercept the 
movement ought not to alter the inter- 
State character of the sale. The facts 
which . are glaring in this case are: 

(1) the allotment of a certain quantity 
of art silk yarn produced by the appel- 
lant in favour of the allocation. card 
holder;, 

(2) the requirement that the appellant 
should offer to sell the quantity of goods 
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allotted to-the card: holder -within seven’ 


days; - 
.(3) the requirement that contract of 
sale should be completed within 21 


days of the date of the allocation ‘card; 

(4) the” requirement that the card 
should be returned to the Committee if 
no contract of sale was concluded as 
stated above; and 


(5) the fact that the goods have been 


supplied expressly against the quota 
allotted under the allocation card, 
9, Admittedly, the allocation card 


bearing No, 3124 was issued on Novem- 


ber 7, 1963 and it required the appellant. 


to offer to:sell the quantity of art silk 
yarn mentioned in it to the purchaser. 
within seven days without even waiting 
for the purchaser approaching the appel- 
lant’ with a request to supply the goods 
in’ question. The card contemplated a 
contract of sale to be completed within 
twenty-one days of the date of its issue. 
The invoice in question contained the 
number of the allocation cards, In the 
letter dated May 23, 1964 the agent re- 
quested the appellant to send the cases 
bearing Nos.. 5829, 8479 and 8505 by 
lorry from Sirumughai and the said 
boxes were later on admittedly deliver- 
ed to the purchaser on June 3, 1964. 
These facts cumulatively suggest that 
the goods in question had been trans- 
ported from the factory site of the ap- 
pellant to Bombay for delivery to the 
purchaser ‘as a result of the contract of 
sale established in accordance with the 
terms of the allocation card. 


‘10. It is, however, argued on behalf 
of the appellant relying upon the deci- 
sion of this Court in Tata Engineering 
and Locomotive Co. Ltd. v. © Assistant 
Commissioner of Commercial Taxes, 
Jamshedpur, 26 STC 354: (AIR 1970 SC 
1281) that the sale effected by the ap- 
pellant’s agent at Bombay could not be 
treated as the immediate cause ‘of move- 
ment of goods from the State of Tamil 
Nadu’ to the State of Maharashtra or the 
' State of Gujarat, as the case may be- 
The facts in the aforesaid case are dis- 
tinguishable: from the facts in the pre- 
sent case since it was: held in that case 
that the procedure followed by the 
manufacturer, the appellant in that case 
together with the absence: of any firm 
orders placed- by the purchasers indicat- 
ed: ‘that: there were no transactions Of 
sale. within the. meaning: of Section 2. (g) 
of the Act-and-.assuming that any -firmy 
orders. had been: received: by the appel- 
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lant therein, they could not be’ regarded 
as anything -but mere. offers. This Court ` 
turther held in that: case that the appro- 
priation of goods was done at the -ap- 
‘pellant’s stockyard situated in the State 
where the vehicles were delivered to 
purchasers and: it was open to the ap- 
pellant till then to allot any vehicle to 
any purchaser -or to transfer a vehicle 
irom -one «stockyard to another. © One 
strong circumstance’ which existed in 
that ‘case was the absence of the firm 
orders which occasioned the movement 
of goods from the State of Bihar to 
other States as can be seen from the 
following passage in that decision (at 
p. 1286 ‘of AIR): 08 


“As regards the so-called firm orders 
it has already .been pointed. out that 
none have been shown to have. existed 
in respect of the relevant periods of as- 
sssment. Even on the assumption that 
any such orders had been received by 
the appellant they could not be regard- 
ed.as anything but mere- offers in view 
of the specific terms in Exhibit I (the 
dealership agreement) according to which 
it was open to the appellant to supply 
or not to supply the dealer with any- 
vehicle in response to such order”, 


11. In the instant case there is clear 
evidence of the existence of-a prior con- 
tract of sale -as per terms of the alloca- 
tion card. The:fact that actual- sale pur- 
suant to the said contract of sale had 
taken place subsequently does not mili-' 
tate against the transaction’ being treat-| 
ed as:an inter-State sale under Sec.. 3, 
(a) of the Act, since the movement -of 
the goods delivered to ,the buyer was 
occasioned by the contract of sale 
brought into existence under the terms 
of the allocation card. It was, however, 
faintly suggested that the evidence of 
what took place betw2en the appellant 
and -the allottee within twenty-one days 
of the issue of the allocation card was 
Jacking in this- case. Evidence about 
these facts was within the knowledge of 
the appellant and the appellant had not 
placed it before the assessing authority. 
Tt is likely that if such evidence had 
been produced it would have gone 
against the -appellant. Even apart from 
that the finding recorded by the assess- 
ing- authority, the appellate authority, 
the Tribunal and the High. Court on the 
basis of: the terms ‘of the allocation card 
and other, material.on record that there 
was a`contract of sale within the stipu- 
lated time between the- appellant . and 
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able. In the circumstances no assistance 
can be derived by the appellant -from 
the case of Tata: Engineering and -Loco- 
mot.ve Co. Ltd. (AIR.1970 SC 1281) 
(supra). ; ae : 


12, The decision of this Court in Kel-. 
vinaior of India Ltd. v. The State af, 
Haryana, 32 STC 629: (AIR 1973 .SC 
2528) relied on by. the appellant has alsə 
no bearing on this casé. The ass€ssee 19 
that case had its factory where it manu- 
tac‘ured -refrigerators at Faridabad in 
the State of Haryana and it moved the 
goods. manufactured by it to its godown 
at Delhi, The excise pass utilised for 
such movement was always in favour 
of self. During the transport of goods, 
the assessee paid octroi payable for 
bringing goods into Delhi. At Delhi, the 
assessee sold the goods tə its distributors. 
The: Court on a consideration of the 
material before it held that even though 
‘there were prior distribution agreements 
entered into between the assessee. and 
its distributors, ' the goods in question 
had not been moved pursuant to the 
said agreements ‘from’ Faridabad’ to 
Delhi, and hence there was no inter- 
State sale, 


13. The facts of this case are, how- 
ever, close. to the facts in English Elec- 
tric Company of India Ltd. v. The Dy. 
Commercial -Tax Officer. 38 STC 475: 
(AIR.1977 Sc 19). Here also the assessee 
had its factory in the State of Tamil 
Nadu. Its registered office was at Cal- 
cutta but it had branch 3ffices: at Madras, 
Bombay -and other places. A Bombay 
buyer wrote to the Bombay branch of 
the appellant in that case asking for 
lowest quotation in respect of the goods 
which were being manufactured in the 
factory in Tamil Nadu, After some cor- 
respondence between the Bombay branch 
and the Madras branch, the -Bombay 
branch wrote to the Bombay buyer giv- 
ing all the required particulars. The 
Bombay buyer thereafter placed. an 
order. with the Bombay branch for cer- 
tain goods. The Bombay branch inform- 
ed the Madras -branch about the order 
placed by the ‘Bombay tuyer. On receipt 
of the invoice from- the Madras branch 
the Bombay branch wrote to the Bom- 
bay buyer that some of the goods in- 
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dented by him were ready for despatca: 


and _asked for despatch instructions, On 
receipt of such instructions, the Bombay 


. . branch ‘asked the Madras -branch to send 
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the allottee of-art. silk yarn is unassail-. 


-from the Bombay buyer. 


.bay between the Bombay branch 
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goods to .Bombay. The railway: receipts. 
were sent through the- Bombay branch. 
The goods were delivered to the Bom- 
bay buyer through clearing agents and 
the insurance charges were collected 
-The assessee 
claimed in the assessment proceedings 
that the sale was not an inter-State sale 
but one which had taken place at non 
an 

the Bombay buyer. The said contention 
was rejected by this Court with the fol- 
lowing -observations (at p. 21 of AIR): 


“The appellant in the present case sent 


“the goods direct from the Madras branch 


factory to. the Bombay buyer at Bhan- 
dup, Bombay. The railway receipt was 
in the name of the Bombay branch to 
secure payment. against- delivery. There 
was no question of diverting the goods 
which were sent to. the Bombay buyer. 
When the movement of: goods from one 
State to another is an incident of the 
contract it is a sale in the course of 
inter-State: sale. It does not matter in 
which State the property in the goods 
passes. What is decisive is whether the. 
sale is one which occasions the move- 
ment of goods from’ one State to an- 
other. The inter-State movement must - 
be the result of a covenant, express or 
implied, in. the contract of sale. or’. an 
incident of the contract, It is not. neces- 
sary that the sale must precede the 
inter-State movement in order that the: 
sale may be deemed to ‘have occasioned 
such movement, It is also not necessary 
for a sale to be deemed to’ have taken 
place in the course of inter-State trade 
or commerce,, that the covenant regard- 
ing inter~State movement must be speci- 
fied in the contract itself. It will be 
enough if the movement is in pursuance 
of and incidental to the contract of sale. 

When a branch of a company for- 
wards a buyer’s order to the principal 
factory of the company and instructs 
them to despatch the goods direct to 
the buyer and the goods are sent ‘to 
‘the buyer under those instructions it 
would not be a-sale between the fac- 
tory and its branch. If there is a con- 
ceivable link between the movement of 
the goods and the buyer’s contract, and 
if in-the course-.of inter-State move- 
ment the goods-move only to reach the 
buyer in satisfaction .of his contract of 
purchase and such ‘a nexus is otherwise 
inexplicable,- then- the-sale or purchase 


‘of the-specific or. ascertained: goods ought 


to ‘be. deemed to-have taken place in ‘the. 
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course of inter-State trade or commerce 
as such a‘sale or purchase’ occasioned 
the movement of the goods from one 
State to another. The presence of an 
intermediary ‘such as the seller's own 
representative or branch office, who 
initiated the contract may-not make the 
matter different. Such an interception 
by a known person on: behalf of: 
seller in the delivery State and such 
person’s activities prior to or after the 
implementation of the contract may not 
alter the position,” : 


- 14. In the instant case, the allocation 
card was first sent in November, 1963 
asking the appellant directly to make 
an offer of the goods to the allottee. The 
allottee was expected to communicate 
his desire to purchase the goods within 
twenty-one days of the date of the allo- 
cation card. Such communication brought 
into existence a contract sale directly 
between the.appellant and. the ‘buyer. 
The goods were admittedly sent pursu- 
ant to the said contract of sale. The 
interposition at a later stage of the 
selling agent who acted on behalf -of 
the appellant in the preparation of the 
invoiee and the delivery of the goods 
would not: alter the true character: of 
the sale as the selling agent was just 
a conduit pipe, The: goods having: been 
despatched - from: one State to another 
State ` pursuant: to a contract of sale 
which came into. existence -directly be- 
tween the appellant .and the ‘buyer 
within a few days after the date of the 
allocation card, the sale was an inter- 
State sale. The Tribunal and the High 
Court were, therefore, .right in uphold- 
ing the orders of the assessing authority 
levying tax under the Act on all sales 
which had taken place in favour of the 
Export Promotion Scheme: card holders 
in Gujarat and Maharashtra even though 
the selling agent of the appellant -at 
Bombay had on behalf of the appellant 
also dealt with such card -holders at 
Bombay,. as the transactions. in question 
satisfied the tests laid down in the case 
Of English Electric Company. of India 
Ltd. (ATR 1977 SC 19) . (supra). 


15. In the result, the appeals faif and 


are dismissed with costs, — 


Appeals dismissed, 
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E.: S. VENKATARAMIAH, JJ. . 
Civil Appeal No, 755 (NT) of 1973, D/- 

23-7-1981. : 


Assessing: Authority-cum-Excise - and 
Taxation Officer, Gurgaon and another, 
Appellants v. M/s. East India Cotton 
Mig. Co, Ltd., Faridabad, Respondents. 


Central Sales Tax Act (74 of 1956), 
S. 8 (3) (b) — Interpretation of — Ex- 
pression “for use......... ` in the manu- 
facture..,....... of goods for sale”, scope 
and meaning of — Sale of manufactured 
goods need not- be by the registered 
dealer manufacturing goods — It may be 
by anyone else. 19723 Tax LR 2116 
(Madh Pra), 1976 Tax LR 1995 (Guj) and | 
1971 Tax LR 1241 (Ker), (Pt. A), Over- 
ruled. ‘(Interpretation , of Statutes .— 


- Plain language), 


It is a well-settled rule of interpreta- 
tion that no one section should be con- 
strued in isolation but that-the statute 


‘should be read as a whole with each 


part throwing light on the meaning of 
the other. It is also a well settled rule 
of interpretation that a statute must be 
construed. according to its plain langu- 
age and- neither should anything be add- 
ed nor’ substracted :umless there are ade- 
quate’ grounds to-justify the inference 
that the legislature clearly so intended. 

` Ap As (Paras 5, 6) 


The expression used by the legislature 
as also the rule-making authority is 


simpliciter “for USC.......+06- in the manu- 
facture... of goods for sale” with- ` 
out .any addition of words indicating 


that the sale must be by any particular 
individual, The; legislature has designed- 
ly abstained from using. any words of 
limitation indicating that.the sale should 
be by. the registered dealer manufactur- 
ing goods. It is significant to note that 
where. the legislature wanted to restrict 
the sale to one by the -registered dealer 
himself, the legislature used the qualify- 
ing words “by him” after the words “for 
resale’ in the first sub-clause of Sec, 8 
(3) (b), indicating clearly that the resale 
contemplated by-that provision is resale 
by the registered dealer purchasing the 
goods and by no one else, but while en- 
acting the second sub-clause of Sec, 8 
(3) (b) the legislature did not. qualify 


GY/HY/D377/81/LGC 


n” 
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the words “for sale’ by .adding the 
words “by him”. The omission of the 
words “by-him” is clearly deliberate 


and intentional -ahd it cannot be . ex- 
away on any. ~easonable hypo- 
thesis except: that the legislature did not 
intend that the sale should be limited 
to that by the registered dealer manu- 
facturing the goods. To read the words 
“by him” after ‘the words “for sale” in 
Section.8 (3) (b) would not be construc- 
tion but judicial paraphrase which is im- 
permissible to the Court. On a plain 
grammatical construction, these words 


govern and qualify only “use” and can- 


not be projected into the. words “for 
sale”, The goods manufactured by the 
registered dealer must be used by him 
in the manufacture of z00ds which are 
intended for sale but such sale need not 
be, by the registered dzaler himself; it 
may be by any one.” (Para 6) 


The words “for sale” following upon 
the word “goods” clear-y indicate that 
the goods manufactured or processed by 
the registered dealer must be goods for 
sale or in other words, they must be 
goods intended for sake and it is im- 
material whether they are intended fer 
sale by the registered dealer himself .or 
by anyone else. This sub-clause of Sec- 
tion 8 (3) (b) would therefore clearly 
cover a case where, a registered dealer 
manufactures Or- processes goods for a 
third party on a job contract and uses 
in the manufacture or processing of such 
goods, materials purchased by him 
against the ‘Certificate of Registration 
and the declarations in Form C, so long 


‘as the manufactured or processed goods 
„are 


intended for -by such third 


party. . (Para 7) 


Therefore even if the assessee, who 
carries on business of manufacturing and 
processing textiles, carried out the work 
of sizing, bleaching ` ‘anc. dyeing of tex- 
tiles for a third party on job contract 


sale 


basis, its case would be covered by tke, 


terms of the second sub-clause of Sec- 
tion 8 (8) (b), provided that the textiles 
so sized, bleached and dyed by the as- 
sessee were intended fcr sale by such 
third. party. If it is prcved in any pro- 
ceedings initiated under Section 10 (d) 
or Section 10A that the textiles sized, 
bleached or dyed by tke assegsee’ for’ a 
third party on job contract basis were 
not intended for sale by such third 
party, as would be evicent if such. tex- 
tiles were in fact not sold by the third 
party but were used for its own’ pur- 


‘Cases © 
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poses, the assessee «would incur the 
penalty prescribed in those.. sections. 
1973 Tax LR 2116 (Madh Pra), 1976 Tax 
LR 1995 (Guj) and 1871 Tax LR 1241. 
(Ker). (Pt. A), OPEN GIEN, {Case law dis- . 
cussed), (Para 8) 
Referred : Chronological Paras 
1976 Tax LR 1995: 37 STC 140 (Guj) 9 
1973 Tax LR 2116: 31 STC 480 (Madh 


Pra) ; -9 
1971 Tax LR 1241 (Ker) 9 
1910 AC 409, Thompson v, Goold E 

Co, ° 
1910 AC 444; 


Vickers Sons and oe 
Ltd. v. Evans 6 

Mr. R. N. Sachdev and Miss A, Su- 
bhashini, for Appellant; Mr. A. K. Sen, 
Sr. Advocate (M/s, K. K. Jain, S. K. 
Gupta, Bishambar Lal and P. Dayal, Ad- 
vocates with him), for Respondents, 

BHAGWATI, J.:— This appeal by 
special leave raises a short but interest- 
ing question of: construction of Section 8 
(3) (b) of the Central Sales Tax Act, 
1956, The determination of this question 
has given rise to divergence, of opinion 
amongst different High Courts but if we 
have ‘regard ‘to the ` well recognised 
canons of ‘construction of taxing statutes 
and also focus our attention on the ob- 
ject and intendment of the section, we 
do not think it presents much difficulty 
of ‘solution. The facts giving rise “to the 
appeal are few and may be ey 
stated as follows. 


2. The assessee is a limited company 
registered under the Companies Act, 
1956 and having its registered office at 
Calcutta. The assessee owns a factbry in 
Faridabad where it carries on business 
of manufacturing and processing tex- 
tiles. The assess€e is registered under 
the Punjab General. Sales Tax Act, 1948 
as in force in the State of Haryana and 
at all material times it also held a certi- 
ficate of Registration under Section 7 of 
the Central Sales Tax Act, 1956 (herein- 
after referred to as the Central Act). 
The business mentioned in. the Certifi- 
cate of Registration was “Textile manu- 
facturing, sale, purchase, whole-sale dis- 
tribution; “sales and purchase of yarn 
and waste and textile machinery” and 
the Certificate of Registration also speci- 
fied inter alia the following classes of 
goods for the purpose of sub-section (1) 
of Section 8, namely, “dyeing colours, 
and other chemicals for use in manufac- 
ture”. The assessee purchased these 
goods m the course of inier-State trade 
and commerce on the basis of its Certi- 
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ficate of Registration . and furnished to 


the selling dealers declarations in 
Form C stating that these goods were 
purchased for use by the -assessee in 


the manufacturing of goods for sale. On 
the strength of these declarations the 
selling dealers were taxed in respect of 
the sales effected by them to the asses- 
see at the rate of 3 per cent under Sec- 


tion 8 (1) (b) of the Central Act. The 
goods purchased by the assessee were 
used partly for sizing, bleaching and 


dyeing of textiles belonging to the as- 
sessee and partly for sizing, bleaching 
and dyeing of textiles belonging to third 
parties on job basis. 


3. On 17th September, 1966, the Ex- 
cise and Taxation Officer, Gurgaon 
issued a notice calling upon the assessee 
to show cause why action should not be 
taken against it under Section 10 of the 
Central Act on the ground that the as- 
sessee had been misusing the certificate 
of registration by doing sizing, bleach- 
ing and dyeing for third parties on job 
basis. This was followed by another 
notice dated 13th July, 1967 in the same 
terms by the Excise and Taxation Offi- 
cer in regard to the assessment years 
1962-63 to 1966-67. The assessee replied 
to these notices by its letter dated 21st 
July, 1967 asking for details and circum- 
stances in which, according to the EX- 
cise and Taxation Officer, the assessee 
had misused the certificate of registra- 
tion so that the assessee could satisfy 
the Excise and Taxation Officer that no 
such misuse had, in fact, taken place. 
In response to this query made by the 
assessee, the Excise and Taxation Offi- 
cer formulated the case against the as- 
sessee in the following words: 


“The company purchased goods from 
outside the State of Punjab (now Har- 
yana) on submission of ‘C’ Forms for 
.the purpose of use in manufacture of 
goods for sale. But instead of doing so, 
the company used those purchases part- 
ly in manufacturing its own goods for 
sale and partly for doing job work for 
anther parties. The Company could not 
use the material concessionally purchas- 
ed, for the job work as that does not 
constitute ‘sale’.” 


The assessee contended in reply that 
neither the terms and conditions of the 
certificate of registration nor the provi- 
sions of Section 8 (3) (b) of the Central 
Act required that the goods purchased 
by the assessee must be used by it in 
manufacture or -processing of its own ` 
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goods intended for sale by- itself. and 
that it would -be sufficient compliance 


with the. requirement of Section -8- (3) 
(b) read with the Certificate of Registra- 
tion even if the goods purchased were- 
used by the assessee in manufacture or 
processing of goods for a third party un- 
der a job contraci, so long as the manu- 
factured or processed goods were in- 
tended for sale by such third party. This 
contention was however not accepted by 
the Excise and Taxation Officer and he 
consequently issued notices to the asses- 
see for the assessment years 1962-63 to 
1966-67 proposing to impose penalty un- 
der Section 10A of the Central Act on 
the ground that the assessee had “con- 
travened the provisiors of Section 10 of 
the Act ibid by purchasing goods for 
the purposes specified in clause (b) of 
sub-section (3) of Section 8” but had 
failed “without reasonable excuse to 
make use of the goods for any such pur- 
pose.” The assessee thereupon filed a 
writ petition in the High Court of Pun- 
jab and Haryana for quashing and, set- 
ting aside the various notices issued by 
the Excise and Taxation Officer seeking 
to proceed against the assessee under 
Sections 10 and 10A of the Central Act. 


4. The writ petition came up for 
hearing before a single Judge of the 
High Court who rejected it on the 
ground that on a trua interpretation of 
Section 8 (3) (b), the goods purchased 
by the assessee against its certificate of 
registration could be used by it only in 
manufacture of textiles intended for sale 
by itself and if the goods purchased 
were used in manufacture of textiles for 
a third party on the basis of a job con- + 
tract, it would amount to user of the 
goods purchased for a purpose different 
from that specified in Section 8 (3) (b) 
and the assessee would be liable to be 
proceeded against under Sections 10 and 
10A and in the circumstances the: notices 
issued against the assessee must be held 
to be valid. The assess¢e preferred an 
appeal before a Division Bench of the 
High Court and before the Division 
Bench, two contentions were advanced 
on behalf of the Revenue in support of 
the decision of the learned single Judge. 
The first contention was that the sizing, 
bleaching and dyeing. of textiles did not 
amount to manufacture of textiles and , 
the goods purchased .by the  assessee 
could not therefore. be said to have been 
used by it in manufacture of textiles as 
specified. in the Certificate of Registra- 
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tion and hence~the assessee -had failed 
to make use‘of-the goods purchased - for 
the purpose specified-:i1- Section -8*'{3) 


(b) read with the Certiticate of Registra-.- 


tion, This contention was negatived by 
the Division Bench which - held- that 
though sizing, bleaching and dyeing of 
grey cloth did amount to processing, it 
had the effect of -converting grey- cloth 
into a commercially diferent marketakle 
commodity and it therefore amounted 
also to manufacture cf a commercially 
new product and the user of the goods 
purchased in- sizing, bleaching and dye- 
ing grey cloth was consequently within 
the terms of Section 8 (3) (b) read with 
the Certificate of Registration. This view 
taken -by the Divisior. Bench was not 
challenged on behalf of the Revenue in 
the appeal before us and hence we. need 
not say anything more about it. The 
second contention urged «before the 
Division Bench was-—-end that was the 
only contention pressed. upon us on be- 
half of the Revenue — that the inter- 
pretation placed on Section 8 (3) (b) by 
the learned single Judge was correct and 
in order to come- within the terms of 
that section, the assessee was required 
to use the goods purchased in manufac- 
ture of its own goods intended for sale 
by itself and if the assessee used the 
goods purchased -in manufacture of 
goods for a third party, the user would 
be for a purpose different from that 
specified in Section € (3) (b) even 
though the manufacture] goods were in- 
tended for sale by such third party, The 
Division Bench did not accept this con- 
tention of the Revenue and over-turning 
the view taken. by tke learned single 
Judge, the Division Bench held that all 
that Section 8 (3) (b) provided was that 
the goods purchased must be used by 
the assessee in manufacture of goods for 


sale and did not require that the sale 
must be by the assessee himself. The 
prescription of. Section 8 (8) (b) was 


that the goods manufactured must be 
for sale, without any cualifying expres- 
sion that the sale must be by the as- 
sessee manufacturing the goods and 


‘therefore even if the goods were manu- 


factured for a third party, so long as 
they were intended for sale by such 
third party, the case would be covered 
by the terms of the səction. The Divi- 
sion Bench accordingly allowed. the writ 
petition and quashed and set aside the 
notices issued against the assessee,. The 


Revenue thereupon preferred the present 
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appeal after obtaining certificate of fit- 


ness from the’ High Court. 


‘ 5. It will. be seen from the above 
statement of facts ¿hat the real coniro~ 


` versy between the parties in the present 


appeal centres round the true interpre- 
tation of Section 8 (3) (b). We will pre- | 
sently set out. that section but befere we 
do so, it_is necessary to refer. to some 
other provisions. of the Central. Act as 
well, for it. is a well-settled rule, of 
interpretation that no one section. should 
be construed in isolation but that. the 
statute should be read as a whole with 
each part throwing light on the. meaning 
of the other. Section 6 is the charging 
section arid it levies Sales Tax on every 
dealer “on all sales effected by him in 
the course of inter-State trade or com- 
merce during any year.” Section 8, as 
its marginal note indicates, provides the 
rates at which Sales Tax ‘shall be charge- 
able on inter-State’ sales effected by a 
dealer. That section and we -are setting 
out here the section as it stood at the 
material time provides inter alia as fol- 
lows: 


“8 (1) Every dealer, who in the course 
of inter-State trade or commerce — -- 
-(a) sells to the Government any goods; 
or ' ~ $ : 


(b) sells to a registered dealer other 
than ‘the Government goods of the de- 
scription referred to in sub-section (3), 
shall: be liable to pay tax under this 
Act, which shall be three per cent oe 
his turnover. 

(2) The tax payable by any dealer on 
his turnover’ in so far as the turnover ‘or 
any part thereof relates to the sale of 
goods in the course of inter-State trade 
or commerce not falling within sùb-sêc- 
tion (1). : 

(a) In the case of declared goods, shall 
be calculated at the rate applicable -to 
the -sale or purchase of such goods “in- 
side the appropriate State; and ages 


-(b) in the case of goods, other than 
declared goods shall be calculated Jat 
the rate of ten per. cent or at the rate 
applicable to the sale or purchase of 
such goods inside the appropriate State 
whichever is higher; 
and for the purpose of making any such 
calculation any such dealer, shall _be 
deemed to be a dealer liable to pay tax 
under- the sales. tax law of the appro- 
priate State, notwithstanding that he, in 
fact, . may -not .be so liable under. that 
law, l a 
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(2-A) . 
(3) The aod ‘referred to'i in | claùse {b): 
of sub-section (i) x 


(a) e 


(b) are goods of class or ‘classes speci-. 
fied in. the certificate of the registration. 


eee s., eee gee: esa oon oo 
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of the registered dealer purchasing the ‘ 


goods as being’ intended for resale by 
him or subject to any. rules made by the 
Central Government in this- behalf _for 


use by him in the manufacture or. pro- 
cessing of goods for sale Or in mining 
or in the generation or: distribution of 


electricity or any other form of power; . 


(4) The provisions of ‘sub-section (1) 
shall not. apply. to any sale in the cours? 
of inter-State trade.or commerce unless. 
the dealer selling the goods furnishes, 
to the prescribed authority in the pre- 
. scribed _manner— | 

(a) a declaration duly filled en sign- . 
ed by the registered dealer.to whom the 
goods are sold containing the prescribed 
particulars in a prescribed form obtain- 
ed from the prescribed authority; or 


(b) if the goods are sold. tọ the Gov-: 


ernment not being a registered dealer, 
a certificate in the prescribed form duly’ 
filled and signed by a duly authorised 
officer of the Government, 


@ Te eC 


This section provides for.. three different 
` yates of: tax, one in sub-section (1): 
clauses (a) and (b), another in’ sub-sec- 
tion (2) clause (a) and the third in sub- 
section (2) clause (b). - The rate of tax- 
provided: in sub-section (1). clauses ta)‘ 


and (b) is lower than that provided in. 


clause (a) or clause (b) of sub-sec, ‘(2). 
We are concerned here with clause (b) 
of sub-section (1) since it is under that 
- provision that the sales of dyeing colours 
and chemicals made to the ass€ssee were 
charged to tax by the Sales Tax Auth- 
orities under the Central Act, 
tion (1) clause (b) applies to sales to a: 
régistered dealer other than the Govern- 
ment of “goods of the description refer- 
red to- in ‘sub-section (3)”,' Sub-sec, (3) 
specifies the goods referred to in sub- 
section (1) clause (b) and clause (b) of- 
sub-section (3) describes these ‘goods as 
being “goods -of the class or classes 
specified in the Certificate of Registra- 
tion of the registered dealer purchasing 
the goods as being intended......for use 
by him in the manufacture...... of goods 
for sale...... .., Now the class of goods 
specified in the Certificate of Registra- 
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tion of the assessee in the present case 
was “dyeing colours and other chemicals 

intended: for use inthe ‘manyfacture of 
textiles. for sale’ and therefore on the 
ass€ssee purchasing’ dyeing colours arid 
other chemicals against its Certificate’ of 
Registration -for use by it in manufac- 
fure of ‘textiles for ‘sale, the selling 
dealers were’ liable to pay tax on the 
sales at the lower rate of three per cent 
under clause (b) of sub-section (1), pro- 
vided the assessee furnished declaration 
Form C to the stlling dealers and the 
selling dealers submitted the same to the 
Prescribed Authority as required by sub- 
section (4) clause (a) and. plainly ` and 
unquestionably the benefit of this lower 
rate of tax. would enure to the asséssee, 
since. it-is common knowledge that the 
incidence of Sales. Tax is always passed 
on by the selling ‘dealer to the pur- 
chaser, Rule 12 of the Central Sales Tax 
(Registration and Turnover) Rules 1957 
made -by the Central Government in ex- 
ercise of the power Gonferred under Sec- 
tion 13 ‘sub-section (1) provides that the 
declaration referred to in- sub-section (4) 
clause (a) shall be in Form C and ac- 
cordingly, declarations in Form C duly 
filled in and signed were supplied by the 
assessee to the selling dealers against the 


_ purchases: of dyeing colours and chemi- 
` cals and ‘these declarations. contained a 


certificate by the assessee that the goods. 
purchased were for ‘use in manufacture 
of goods ‘for sale. Rule 18 also provides 
“that the goods reférred to in clause (b) 
of sub-section (3) ‘which a registered 
dealer may purchase shall be goods in- 
tended for use by him as raw materials, 
processing ` materials.........storés......... in 


the manufacture.....:...0f goods for sale.”. 


The assessee was therefore clearly bound 
to use the dyeing. colours 
chemicals purchased’ by it against its 
Certificate of Registration and the decla- 


rations in Form C in’ manufacture of tex- - 


tiles for sale. If the ass@ssee failed with- 
out reasonable cause to do so and used 


the dyeing. colours: and other chemicals. 


purchased by it for a different purpose, 
then under Section 10 -clause (d) the as- 
sessee .would be liable to 
with imprisonment or fine or both and 
under Section 10A sub-section (1), the 
assessee would also incur liability to 
penalty in a sum not exceeding one-and- 
a half times, the tax which would have 
been levied under sub-section. (2) .in re- 
spect of the sale to him ‘of the goods, 
if the sale had been a sale falling with- 
in that sub-section, 


and’. other. 


- punishment. 
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6. The question which therefore arises 
for consideration is as to what is . the 
scope and -meaning of the: expression 
“fOr Uses. in the manufacture........ . 
of goods for sale”. occurring in Sec.: 8 
(3) (b) and in the. declaration in Form C 
and Rule 13. Does it mean that the 
goods manufactured by a registered 


dealer by using the goods: purchased. 


against his Certificate of. Registration 
and the declaration in Form C must be 
intended for sale by him or does it also 
include a case where goods. are manu- 
factured by a registered dealer for a 
third party under a job contract and 
the manufactured goods are. intended 
for sale by such third party? Now it is 
a well settled rule of interpretation that 
a statute must be construed according to 
its plain language and neither should 
anything be added nor subtracted ur- 
less there are adequate grounds to justify 
the inference that the legislature clearly 
o intended. It was said more than 
seven decades ago by Lord Mersey in 
Thompson v, Goold and CRN, 1910 
A. C. 409; 

“It is strong thing to aa into an ‘Act 
of Parliament words which are not there 
and in the .absence of clear Derer it 
is a wrong thing to do,”. 

Lord Loreborn L, C. also Sheria in 
Vickers, Sons and Maxim Limited Ve 
Evans, 1910 A, C. 444; 


“We are not entitled to read words 
into an.Act of Parliament unless clear 
reason for it is to be found within the 
four corners of the Act itself,” 


Now here we find that the expressicn 
used by the legislature as also the rule 
making authority is simpliciter “for use 
Siizesee: in the manufacture.........0f goods 
for sale” without any addition of words 
indicating that the sale must be by any 
particular individual, The legislature has 
designedly abstained from using any 
words of limitation indicating that the 
salé should be by the registered dealer 
manufacturing goods, It is significant to 
note that where the legislature wanted 
to restrict the sale to one by the régis- 
tered deater himself, the legislature used 
the qualifying words “By him™ after the 
words “for resale” in the first sub-clause 
of Section 8 (3) (b) indicating. clearly 


” ithat the resale contemplated by that 


the registered 


by 


provision is resale 


‘\dealer purchasing the goods and by no 


one else, but while enacting the second 
sub-clause of S, 8 (8) (b) the legislature 
did not qualify the words “for sale” by 
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adding the words “by. him”, This deli~ 
berate omission of the words “by him” 
after the words “for sale” clearly. indi- 
cates that the legislature did not intend 
that the sale. of the manufactured goods 
should’ be restricted to the registered 
dealer manufacturing the goods, If the 
legislature intended that the sale of the 
manufactured goods should be by the 
registered dealer manufacturing the 
goods and by no one else, there is no 
reason why the words “by him” should 
have been omitted after the words “for 
sale” when the legislature considered it 
necessary to introduce those words after 
the words “for resale” in the first sub- 
clause of Section 8 (3) (b), The omission 
of the words “by him” is clearly deli- 
berate and intentional and it cannot be 
explained away on any reasonable hypo-| 
thesis except that the legislature did 
not intend that the sale should be limit- 
ed to that by the registered dealer manu- 
facturing the goods, The Court, musi 
construe the language of S, 8 {3) (b) ac- 
cording to -its plain words and it cannot 
write in the section words whieh are not 
there, To read the words “by him” 
after. the words “for sale” in Sec, 8 (3) 
(b) would not be construction but judi- 
cial paraphrase which is impermissible to 
the Court. It is also important to note 
that the word ‘use’ is followed by the 
words “by him” clearly indicating - ‘that 






be by the registered dealer himself but 
these words are significantly absent after 
the words “for sale”, On a plain gram- 
matical construction, these words govern 
and qualify only ‘use’ and eannot be pro- 
jected into the words “for sale”. The goods 
purchased by the registered dealer must 
be used by him in the manufacture of 
goods which are intended for sale but 
such sale need. not. be by the registered 
deer himself: it - “may. | be. by. any one. |. 


7 Now ordinarily when the Tanguage 
of a statutory provision is plain and un- 
ambiguous, there is no need to resort to 
the object.and purpose of the enactment 
because in such a case, the Yangnage best 
declares the ititention of tHe law-giver. 
But, even if we look at the objéet and 
intendment of Section 8 (1) (b) read 
with Section 8 (3) (b) we reach the 
same conclusion, . The object of provid- 
ing a lower rate ‘of tax under Sec. 8 (1) 
(b) for sales of goods described in Sec- 
tion: 8 (3) (b) clearly is that when goods 
are purchased by a registered dealer for 


' l ittshould ‘ be immaterial 
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being used by him in the 
or processing of goods which are: intend- 
ed for-sale, the goods which are wltima- 
tely sold should not become unduly ex- 
pensive to the ‘consumer by addition of 
a high rate of sales tax on the purchase 
of goods -which are used in the manu- 
facture -or ‘processing of the goods uit- 

‘mately sold.: Now if this be the object 
of Section 8 (1) (b) read with S. 8 (3) (b) 

‘whether the 
sale of the manufactured or ' 
goods is by the registered dealer. manu- 
facturing or processing goods:or by an- 
other person for whom the goods are 
manufactured or processed .-by the re- 
gistered dealer. The intendment of the 
statutory provision being that the cost 
of the manufactured or processed goods 
to the consumer should not be unduly 
‘enhanced -by reason of higher rate of 
taxon the goods used in the manufacture 
or processing ofthe goods sold, it is 
obvious that if this intendment is to be 
fully .: effectuated, the benefit. of the 

statutory provision should be available 
irrespective of whether the manufactured 
or processed goods are sold to the consu- 

mer by the registered dealer or by some 
one -else who has-got the same manu- 
factured by the registered dealer, It was 
for’ this reason that the legislature de- 
liberately omitted to add the words “by 
him” after the words “for sale”:so as to 
make it clear that this sub-clause of 

Section 8 (3) (b) would apply even if the 

goods manufactured or processed by the 
registered dealer were intended -for sale 
by -some one else. The words “for sale” 
following upon the word ‘goods’ clearly: 
indicate that the goods manufactured or 
processed by the registered dealer must 

lbe -goods for sale or in other words. 
they’ must be goods intended for sale and 
it is immaterial whether they are intend- 
ed: for sale by the registered dealer him- 
self or-by anyone else. This sub clause 
lof Section 8 (3) (b) would therefore 





clearly cover a case where a registered 


dealer manufactures or processes goods 
for a third party on a job contract and 
uses in the manufacture or ‘processing of 
such : goods, materials purchased by him 
against his Certificate of Registration and 
the declarations in Form'C, so long as 
the manufactured or processed ‘goods are 
“lintended for sale- by such third párty. 
: It is, ofcourse; ‘true „that if _přocęedings 


“are taken. against the registered „dealer 


under Section 10 clause - -(d)-or Sec. 10-A. 


.the -question -would arise whether the 


Assessing Authority v. East India Cotton Mfg. Co, Ltd. - 


-manufacture `” 


‘the Court or the competent 


processed 


A. LR. 


goods mianufactured of processed by the 
registered ‘dealer’ for a third: party ‘were 
intended for sale by such third party 
and that would have to be decided by 
Authority 
according to the appropriate and relevant 


rules of evidence, but merely because | 


some difficulty may arise in the deter- 
mination of this question by reason of 
the third party coming into the picture 
that would be no ground for refusing to 
place on the language of Section 8 (3) 
(b) the only construction which it can 


reasonably bear. 


8. We are therefore of the view that 
the Division Bench of the High Court was 
right in holding that even if the asses- 
see carried out the work of sizing, blea- 
ching and dyeing of textiles for a third 


party on job contract basis, its. case would] _ 


be covered by the terms of the second 
sub-clause of Section 3 (3) (b), provided 
that the textiles so sized, bleached and 
dyed by the assessee were intended for 
sale by such third party. If it is proved 
in any proceedings initiated under Sec- 


tion. 10 (d) or Section 10A that the tex- 


tiles sized, bleached or dyéd by the as- 
sessee for a third party on job‘ contract 
basis were not intended for sale by such 
third party, as would be evident if such 
textiles were in fact not sold by the third 
party but were used for its own pur- 


poses, the assessee’ would incur the pe-| 


nalty prescribed in those sections. 


9. We find that there are three deci- 
sions of 3 different High Courts which 
have. taken a view different from’ the 
one taken. by us. One is the decision of 
the Madhya Pradesh High ‘Court in 
Commissioner. of Sales Tax v. S. R. 
Sharma, 31 STC 480: (1973 Tax LR 2116), 
the other is the decision of the Gujarat 
High Court in Navsari Cotton’ Mills Ltd. 
v. State of Gujarat, 37 STC 140: (1976 
Tax LR 1995) and the third is the deci- 
sion. of the Kerala High Court in 
O, Parmasivan v. State of Kerala, 1971 
Tax. LR 1241.: These three decisions pro- 
ceed on.an erroneous interpretation of 
Sec, 8 (3) (b) and’ must be deemed to be 
overruled by the ‘present decision, 


10. We accordingly quash and set 
aside the notices which have been issued 
against’ the “assessee on the basis ‘that 
merely -by using’ dyeing. — colours 
and other chemicals’ purchased’ by 
it in sizing, bleaching” and dyeing tex- 
tiles: for third parties on. job. contract 


EN 


` 


& 


i 


~ decide on the correctness of 


1981 >: 


basis, the assessee : contravened the pro- 
visions, of- Section 10 clause (d) and rē- 
ndered itself liable to penalty under Sec- 


tion 10-A. The. appeal will in -the cir- 


cumstances stand dismissed with costs 
throughout: 
Appen dismissed. 
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_ = 1981 Tax. L. R. 3018 l 
(From: 1979-43 STC 307 (Bom. at Nag.) 


P. N. BHAGWATI AND R. S. 
PATHAK, JJ. 


. Civil Appeal! No. 1968 of 1978, D/- | 
1981. ` 

Tel Utpadak Kendra, Appellant v. Deputy 
Commissioner of Sales Tax, Respondent. 


` (A) Bombay Sales Tax Act (51 of 1959), 
Ss. 57 (1) (a), 55 (2) and 55 (6) (a) — Ap- 
pellate powers under S, 55 (6) (a) — Scope 
of — Appellate order of Asstt. Commissioner 
~— Second appeal against that order pending 
before Tribunal Commissioner cannot 
invoke revisional power under S. 57 (1) (a). 
1976 Tax LR 2059 (Bom) and (1974) 24 
STC 113 (Bom), Overruled; (1979) 43 ott 
307 (Bom), Reversed. 


' The Commissioner of Sales Tax cannot 
revise under Cl. (a) of sub-section (1) of Sec- 
tión 57 an- appellate order passed by tke 
Assistant Commissioner when ‘the  assessee’s 
Second appeal against that order is pending 
before the Tribunal. The. Commissioner be- 
ing a subordinate authority to the Tribunal, 
cannot interfere with an. order pending > in 
appeal before the Tribunal, more so when 
the interest of the Revenue is protected by 
the power of.enhancement. vested in the 
Tribunal while disposing of a second appeal 
filed by a dealer. 1976 Tax LR 2059 (Bom) 
and (1974)-34 STC 113 (Bom), Overruled; 
(1979) 43 STC 307 (Bom), Reversed; AIR 
1958 SC 868, Dist. (Para 15) 


.The Bombay Sales Tax Act constitutes the 
Tribunal’ as an appellate as well as a ‘revi- 
sional -authority over the Commissioner. 
Plainly, therefore, in quasi-judicial matters 
the Commissioner is subordinate to the Tri- 
bunal. {Para 7) 


24-7- 


` The ‘Tribunal is the supreme appellate and 
tevisional authority under the statute. It 
cannot bé divested . of its jurisdiction to 
an ` order, it 
çannot be frustrated in the exercise of that 
jurisdiction, merely because a subordinate 
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authority, the Commissioner, has also been 
vested with jurisdiction over that order. 

(Para 8) 

The appellate powers detailed in Cl. (a) 

of S. 55 (6) have the same amplitude in a 

second appeal as in a first appeal. An ap- 

pellate- authority disposing of a-first appeal 


has power to enhance the assessment. ‘So 
“has ‘an appellate authority in a second ap- 
peal. (Para 11) 


It cannot be said that the power to en- 
hance an assessment can be discovered only 
in the revisional jurisdiction of the Commis- 
sioner and nowhere else. (Para 13) 

(B) Bombay Sales Tax Act (51 of 1959), 
S. 55 (6). — Section 55 (6) is in pari mate- 
ria with S. 251 (1) of Income-tax Act 
(obiter), (ncome-tax Act (1961), S. 251 (£)). 

f (Para 12) 
Cases Referred : Chronological Paras 
1977 Tax LR 367:109 ITR 229 (Cal) 14 
{1977) 108 ITR 294 (Ker) 14 
1976 Tax LR 2059:38 STC 78 (Bom) 


(1974) 34 STC 113 (Bom) 
(1962) 44 ITR 578 (Assam) 
AIR: 1958 SC 868:34 ITR 130 


Mr. V. S. Desai, Sr. Advocate (M/s. P. H. 
Parekh, C. B, Singh, B. L. Verma and Miss 
V: Caprihan, Advocates with: him), for Ap- 
pellant; Mr. S. T. Desai, Sr. Advocate (Mr. 
R. H. Dhebar and Mr. M.. N. Shroff, Ad- 
vocates with him), for Respondent. 


R. S. PATHAK, J.:— This appeal by 
special leave raises the important question 
whether the Commissioner of Sales Tax can 
revise under Cl. (a) of sub-section (1) of 
Section 57 of the Bombay Sales Tax Act, 
1959, an appellate order passed by the Asstt. 
Commissioner when the assessee’s second 
appeal against that- order is pending before 
the Maharashtra Sales Tax Tribunal: 


2. The appellant is a partnership firm, 
carrying on the business of manufacturing 
and selling vegetable oil. The Sales Tax Offi- 
cer estimated the turnover for the calendar 
year 1971 and made an order dated 26th 
March, 1973. levying-sales tax at Rs. 73,198.62 


and a penalty of Rs. 36,197.64. On the 
Same Gate, another assessment order was 
made for the first six months of the year 


1972, -where again on the basis of an esti- 
mate the Sales Tax Officer computed the tax 


at Rs. 81,745.71 and . levied a penalty of 
Rs. 37,572.26. The two assessment ‘orders 
were apparently made. under S. 33 of the 


Bombay Sales Tax Act, 1959. -Against the 
assessment and penalty- orders for the two 
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periods, the, E appealed -under , CL (a). 


of sub-section: (of S. 55 ‘of, the Act te the 
Assistant Commissioner. By a common 
order » dated ;29th:.Sep., 1973 .:the.. Assistant 
Commissioner - reduced the quantum of . the 
turnover and,..consequenily,. the tax _liability 
to. ‘Rs, 30,494.67. and: the. „penalty to Rupees 


: 11, 745, 71. for the first period. ‘and; a. tax labi 


proceeded in. second appeal ‘to 


_ to the- exercise of ' revisional power 


the Deputy., Commissioner. | ’ 


~ bunal on «27th Oct:, 


~ 


“may be already under appeal before the Tri- 


lity of. Rs. 16, 447.33. and. penalty of Rupees - 
. 5,572.26. for the second period. 


Not fully 
satisfied by, the’ relief ,granted, | the appellant 
the ` Maha- 
rashtra Sales Tax’ Tribunal on f ‘8th Deci; 
1973.. ` During the pendency. of ‘the appeals 
sioner, Nagpur’ issued two "notices to’ the 
appellant on 24th April, "1974 requiring Ft to 
show causé why the appellate orders dated 


: 29th’ Sep., 1973 passed by the Assistant Com- ' 
Inissioner should not be revised under Sec- 


‘The : ‘appellant objected 
by the 
Deputy Commissioner: ‘during ‘the ` pendency 
of the appeals before ` the ‘Tribunal.’ - On 


tion -57 of- the Act. 


- $2th-Sep., 1975 the Deputy Commissioner 
order ` 


Tejected the objection. ‘Against the 
of rejection the appellant filed two appeals 
before the Tribunal; atid by ‘its order dated 
27th: Oct.; ,1977.. the- Tribunal- dismissed .,; the 
appeals... At. the same time,- the “Tribunal 
adjourned, the two- second. appeals: filed by 
the: appellant: against the appellate . orders 
dated :29th Sep., 1973. passed by the Asstt, 
Commissioner. The Tribunal took the. view 
that its deciding..those appeals would result 
in nullifying the revisional’ power “vested ‘in 





: 3. The: appellant filed a writ | - petition i in 
the: High’:Court of Bombay against the order 
of the <Deputy.:.Commissioner: dated: 12th 
Sep:, 1975 -rejecting its: preliminary objection 
and also against the order: passed by the Tri- 
1977 ‘dismissing: his ap- 
peals, as, well as, the notices issued by the 
Deputy ‘Commistionet on 24th : April, 1974 
in, the | purported exercise of; tüs “revisional 
power.” anaes : a > 


A The: “only Boin. UDE by ‘the ee 
lant before “the High” :Còurt: was `'that-- thë 
Commissioner of ‘Sales ‘Tax: ‘could not exet” 
cise his revisional:-power “against the -appel-: 
fate ordet of? the © ‘Assistant: : Commissioner 


when -a second: appeal against: that’ ‘order: was - 
: Tribunal. * $ The © High: 


pending ‘before ‘the’: 
Court: turned’ down: ‘the ‘plea ° by: “its order 
dated” ‘Sth: July, 1978; “observing that it was 
always open to the - Commissioner’ to.: inter- 
fere ‘in’ révision” with an ordér prejudicial to 
the 'Reventie'nétwithstanding: that: such’ order 


v4 


i Tel Utpadak. Kendra, v. Dy. Commr, of Sales. Tax 


AER. 


bunal. The. High Court felt compelled to 
take this view because, in its opinion, the 
statute did. not: provide any .other forum OD 
jurisdiction : for . protecting the interests -of 
the Revenue. Kt relied on its’ earlier 
ment in Commr. of Sales Tax v. Motor. and 
Machinery Manufacturers Ltd, (1976) 38 
STC 78: (1976 Tax -LR 2059} (Bom), -and 
also sought. support; from. the ..observations 
of this Court in Commissioner of Income- 
tax v. Amritlal “Bhogilal, 34" TTR 130: (AIR 


1958 SC 868). “It spoke further of “the 
anomaly of overlapping: jurisdiction” be- 
tween the Commissioner and the Tribunal, 


and: referred with approval. to an earlier 
decision of the High’ Court in H. B. Munshi 
v. Oriental Rubber Industries . Pvt. Ltd, 
(1974) 34-STC 113 (Bom). 

5. An assessment order under the Bom- 
bay Sales Tax Act is appealable under S. 55` 
of the Act, and we may “mention only that 


judg- * 


when the order is ‘made by the . Sales “Tax = 


Officer’ an -appeal. lies to the Assistant, Com- 
missioner, if the order ` is ‘made by the ‘Assis: 
tant Commissioner, an appeal’ goes to the 
Commissicner and if it, has ` -beén made by 
the. Commissioner (or “Depiity Comimissioner 
or Additional ‘Comimissioner)’ an. ‘appeal lies 
before the Tribunal. Sub-section (D öf Seb: 
tion 55 provides for.a second appeal: against 
the appellate order:'of the Assistant Com- 
missioner. ‘The. second appeal lies at the 
option df the appellant, to -the Commissioner 
or the Tribunal. The Tribunal, it will be, 
noticed, ‘éxercists appellate: jurisdiction by 
way of second ..appeal in: respect of: an as- 
sessment order made by the Sales. Tax Offi- 
cer. . It also exercises, by. „way. of first appeal, 
appellate’ jurisdiotion:. over.: an assessment 
order : hade ‘by the ‘Commissioner... It. is at 
the apex ‘of -the. appellate: hierarchy, the Sales 


`- Tax! Officer, the Assistant Commissioner and 


the/.Commissioner. all ‘of them. „being;- there- 


~ ok subordinate to: tLe a 


a Section 57 of the Act provides: for re 
visional. jurisdiction. © _.-,. 


|. 857, (1) Subject to: the; provisions | ‘of ‘Seo: 


tion::56 and. to any ‘ rales which, ‘may be 
made: ‘in this:behalf-—~ «© «+ : pon, 

~ (a) the ‘Commissioner may, of: his ‘own 
motion; call for and examine the record: of - 
any order, passed . Gncluding. an “order „pai 
ed in "appeal ünder ‘this Act ‘or’ the,” es, 
made ‘thereunder by" any. officer , OF! "pron 
subordinate ‘to him, cand’, piss’ ‘Such “ordes 
thereon, ‘as he thinks just” and proper; , 
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byy 


;: Provided. ibat, no; notice : in. the. prescribed ; 


form ‘shall. be.served by.the Commissioner 
under this clause after the: expiry “of? ! three 
years from the date,of the’ : communication 


E 


1981 : 


of the order :sought - to be revised, and no 
order in revision. shall be made by him ‘here- 
under -after the - bi oF nya: Ca -froni 


: such dates-1, ; 


(b), the’ Tribunal, on 7. abbilestion’ use: ‘to 
it against ' an “order of the! Commissioner (not 


‘being’ an’ beat passed únder. sub-section (2) 


öf si 55" - second ' appeal) * ‘within four 
months RonF thé ‘date of ‘the cémmunication 
of the order, may call for and examine, „the 
record of any such order,; Vand’ pass . stich 
order thereon as it thinks just’ ‘and proper.” 


7. It will. be noticed that while the: Com- 
missioner exercises revisional . . jurisdiction, 
over an order passed by any officer “or peT- 


son subordinate to him, :the-Tribunal is the: 


revisional authority.. over an: order.. of the: 


. Commissioner (not being an order passed 


by the Commissioner disposing of -a. second 
appeal). The: Act thus constitutes -the Tri- 
bunal an 
authority 
therefore, 
missioner 


over the Commissioner: ` Plainly, 
in’ quasi-judicial matters the Com- 
is subordinate to the Tribunal. ::. 


“8. Now it seems to us past question that 
when the appellate jurisdiction of superior 
authority is invoked against an order and 
that authority is seized of the case, it is in- 
conceivable for a subordinate authority to 
claim to exercise jurisdiction to revise that 
very order. ‘The Tribunal is the supreme 
appellate’ and révisional authority under the 
statute. It cannot be divested of its, juris- 
diction’ fo decide on the correctness” of an 
order, it cannot be frustrated in the exer- 
cise of that jurisdiction, mefely because a 
subordinate authority, the Commissioner, has 
also been vested with jurisdiction over that 
order. Unless. the statute plainly provides 
to the contrary, that appears to us to ‘be 
incontrovertible. It is not open to the Com- 
missioner to invoke his power under Cl. (a) 
of sub-section :(1) of S. 57 and summon the 
record of an order over which the. Tribunal 
has already assumed ‘appellate jurisdiction. 
The subordinate status of the Commissioner 
precludes that, 

9. The “High: Court felt burdened by the 
compulsion that unless a contemporaneous 
exercise of concurrent jurisdiction was’, read 
into sub-section (1) of S, 57, so that . both 
the Tribunal and the Commissioner could 
be regarded as simultaneously enjoying 
“overlapping jurisdiction” in respect of, the ~ 
same order, it would be impossible to safe- 
guard the interests of the Revenue; for, says 
the High Court, a second appeal is available 
only to a dealer and not tothe Revenue, and 
an enterprising: dealer could, by expeditious- 
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ly: filing-a second appeal before . the-. Tribu- 
nal effectively. shut- out ` the -Commissioner 
from -interfering: with: “the ordėr in the inter- - 
ésts of the Revenue. --The`High Court’ found : 


itself driven to the conclision that the Com- 


missioner was<entitléd to revise an “order At 
any “stage, otherwise’ there* could ` be" cases 


. Where ‘the’ assessment’ could not be ‘enhanced’: 
. The High Court, we: ‘think, ‘Has ‘ overlooked” 


an:important provision’ of the Ac. In our 
opinion, the appellate powers’ elaborated in 
sub-section .(6) of $. 55 take account: of such 
a meed; . : Their, comprehensive -sweep : cani be: 
judged from the terms of the sub-section. -. 

“(6). Subject to such rules’ of procedure 
as:.may ` be prescribed, every appellate auth- 
ority. (both ‘in the first. appeal and- the se-' 
cond :-appeal) -shall -have tho ‘following 
powers : i 

-(a) in an RE daat an ‘order of as- 
sessment, it may confirm, reduce, enhance 
or. annul the. assessment; ‘or it may set aside 
the assessment and refer the case back to 
the assessing. authority for making a fresh 
assessment ‘in accordance with the direction 
given -by.it' and afier. making such further: 
inquiry . as: may be necessary; and- the assess- 
ing authority. shall thereupon proceed to: 
make such fresh assessment and determine 
where necessary, the amount of tax, payable . 
on the basis of. such fresh assessment: 

: (b) in an appéal against an order impos-~ 
ing a penalty, the appellate, authority, may: 
confirm or cancel such order or vary it so 
as either to enhance or. reduce the penalty. 

(c) In any other case, the appellate auth- 
ority may pass such orders in the appeal as 
it deems just and proper: 

„Provided thai, the appellate authority shall 
not enhance’ an assessment cr a penalty or 
reduce the amount of draw-back, set-off or 
refund of the tax, unless the appellant has 
had a reasonable opportunity of showing 
cause against such enhancement or, _Teduc- 
tion.” 
` 10. Three distinct’ categories of cases are 
enumerated. An appeal ‘against an assess- 
ment order,’ an „appeal against a- penalty 
order and-an appeal in any ‘other case, The 
power to enhance the liability" ‘is given.’ ‘to 
the appellate authority in the first two cate- 
_ gories: only. We are concerned with''one of 
them, an appeal against an order of” assess" 
ment. ` 

11. Now the sub-section speaks of an 

“appellate authority both ‘in the first appeal 
and the second appeal”. It is quite clear, 
therefore, that the appellate powers detailed 
in Ci. (a) have the’ same amplitude in a se- 
cond appeal as in a first appeal. An‘ appel- 
late authority disposing of a first appeal has 
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power to-enhance the assessment. S> has’ an 
appellate authority in a second appzal. Wa 
may also point. out that’ when an appellate: 
authority is considering a second appeal 
against a “first appellate” order, it is examin- 
ing an order which can be broadly described 
as an order of assessment. It is a final order 
disposing of an appeal which, in a sense, is 
a continuation of the assessment. A second 
appeal against such an order is an appeal 
against .an order of assessment. - 


12. En passant, it will be noticed that sub- 
section (6) of Section 55 of the Bombay Sales 
Tax Act is in pari materia with sukt-sec, (1) 
of Section 251.of the Income-tax Act, 1961. 
The language is almost identical. Sub-séc- 
tion (1) of Section 251 sets forth the same 
three categories and the power to enhance is 
confined to an order of assessment and an 
order imposing a penalty. But in the case 
of a second appeal under the Income-tax Act, 
there is a distinct departure from the scheme 
under the Bombay Sales Tax Act. Sec. 253 
does not expressly speak of the “rower to 
enhance”, and makes no distinction in re- 
gard to the exient of the appellate power be- 
tween any of the cases in which a second ap- 
peal lies from an order under Section 251. 


13. It is evident then that in a second 
appeal under sub-section (2) of Section 55 
of the Bombay Sales Tax Act, the Tribunal 
bas power to enhance the assessment. That 
being so, plainly it is open to the Revenue ta’ 
invoke that power in a pending second ap- 
peal filed by the dealer before the Tribunal. 
The High Court is in error in concluding that 
the power to enhance an assessment: can be 
discovered only in the revisional jurisdiction 
of the Commissioner and nowhere ekse. The 
compulsion which drove the High ‘Court to 
the construction placed by it on sub-sec. (1) 
of Section 57 of the Act does not have sub- 
stance, and the entire substratum uznderlying 
the High Court judgment must give way. 


14. On the view which finds favour with 
us we cannot approve of the law eid down 
on the point in Motor and . Manufacturers 
Ltd. (1976 Tax LR 2059) (Bom) (stpra) nor 
do we see any overlapping of or conflict in, 
the powers of the Commissioner and the Tri- 
bunal inferred in Oriental Rubber <ndustries 


Pvt. Ltd., (1974) 34 STC 113) (Bom) (supra), ` 


As regards the observation of this Court in 
Amritlal Bhogilal (ATR 1958 SC 868) (supra). 
ihat was not a case where a subordirate auth: 
ority sought to exercise its revisional jurisdic- 
tion over an ‘order pending in appeal before 
_a superior authority. No support can be 
derived by the respondent from, that case. 
For the.same reasons, Ramlal Onkarmal v. 


` Ana Careliaa D’Souza v. Union of India 


ALR. 


Commissioner of Income-tax, Assam, (1962) l 


44 ITR 578 decided by tbe Assam High 
Court, Kelpunj Enterprises v. Commissioner. 
of ‘Income-tax, Kerala, (1977) 108 ITR 294 
decided by the Kerala High Court and Rus- 
sell Properties (P.) Ltd. v. A. Chowdhury, 109 


ITR 229 : (1977 Tax ‘LR 367) decided by’ 
. the Calcutta High Court, placed before us by 
- the respondent have no relevance. 


„15. Our attention has been invited to Sec- 
tion 34 of the Maharashtra Agriculture In. 


come-tax Act, 1962 where when defining the. 


revisional power of the Commissioner the 
Legislature has expressly incorporated -a pro- 
vision prohibiting the Commissioner from 
exercising his revisional power against an 
order pending in appeal before the Assistant 
Commissioner or Tribunal. It is urged that 
if a similar prohibition was intended against 
the Commissioner under the Bombay Sales 
Tax Act, an express provision-to that effect 
would have been made. Reference has: also 
been made to the provisions in the Customs 
Act, 1962 conferring revisional jurisdiction, . 
We are not impressed by the contention. The 
absence of an express provision cannot ` de- 
tract from the conclusion reached by us — 
a conclusion flowing from the ‘necessary in- 
tendment of the statute — that the Commis- 
sioner being a subordinate authority ‘to ithe 
Tribunal, cannot interfere with an order 
pending in appeal before the Tribunal, and 
further that the interest of the Revenue is 
protected by the power of enhancement vest- 
ed in the Tribunal whilé disposing of a se- 
cond appeal filed by a Gealer. f 


16. In the result, the appeal is allowed, 
the judgment dated 5th July, 1978 of the 
High Court is set aside, and the order dated 
29th October, 1977 of the Tribunal and the 
revisional proceedings before the Deputy- 
Commissioner, including the orders made by 
him, are quashed. The appellant is entitled 
to its costs. f 
Appeal allowed. 


` 
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Writ Petns. Nos. 821 and 822 of 1981, Dj- 


7-4-1981. . 
Smt. Ana Carelina D'Souza, Petitioner v. 
Union of India and others, Respondents. 
; And ; 
Smt. Urmila Yeshwant. Paradkar, Petitioner 
v. Union of India and others, Respondents. 
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1981 Kirit Kumar v. 
Constitution of India, Art. 22 (5) — Pre- 
yentive detention — Documents upon which 


grounds of detention were based not supplied 
to detenus — Detenus liable to be acquitted. 
: (ara 1) 


0. CHINNAPPA REDDY, J.:— In both 
these petitions it is admittec by the learned 
counsel for the respondents that the docu- 
ments upon which grounds of detention are 
based were not supplied to the detenus along 
with the grounds of deten-ion. - In view of 
the long line of decisions 3f this Court, we 
have no option but to direct the detenus to 
be set at liberty forthwith. It is so ordered. 


Order accordingly. 





AIR 1981 SUPREME COURT 1621 
_ (From :— Guzarat)* 
s. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 

Writ Petn. No. 6354 of 1980 and Crimi- 
nal Appeal No, 53 of 1981, D/- 30-1- 
1981.* 

Kirit Kumar Chamanlal Kundaliya, 
Petitioner v. Union of India and others, 
Respondents, 

Kirit Kumar Chamanlal Kundaliya, 
Appellant v. State of Gujarat and others, 
‘Respondents, l 

(A) Constitution of India, Articles 32, 
226, 21, 22 — Constructive res judicata 
—— Doctrine not applicable to writ pro- 
ceedings under Article 32 — Preventive 
detention — Petition under Article 226 
dismissed — Subsequent petition under 
Article 32 — Points not agitated before 
High Court can be raised — (Civil P, C. 
(1908), Section 11). j 


Where a writ petition under Article 226 
challenging detention is dismissed by 
the High Court and subsequently a writ 
petition under Article 32 is filed and the 
petitioner raises cerzain additional 
points therein which were not raised be- 
fore the High Court, .the agitation oë 
those points before the Supreme -Court 
is not barred on principles of construc- 
tive res judicata. The principle of res 
judicata does not apply in cases where 
the points were not agitated before the 
High Court but were raised for the first 
time in Supreme Court in writ petition 
under Article 32. AIR 1967 SC 1335, 


~*From judgment of Gujarat High Court 











‘in Cri, Appin. No. 218 of 1980, D/- 
25-11-1980. 
HY/HY/A948/81/DVT 
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Explained. AIR 1981 SC 728, Followed. ` 
; 3 ` (Para 9) 

Further, the doctrine of finality of 
judgment or the principles of res’ judi- 
cata are founded’ onthe basic principle . 
that where a Court of competent: jurisdic- 
tion has decided an issue, the same ought 
not be allowed to be agitated again and 
again. Such a doctrine would be wholly 
inapplicable to cases where the two for“ 
ums have separate and ‘independent 
jurisdictions, In the instant case, the 
High Court decided the petition of the 
detenu under Article 226 which wés a 
discretionary jurisdiction to grant relief 
while a petition under Article 32 filed in 
the Supreme Court is guaranteed by the 
Constitution and once the Court finds 
that there has been a violation of Article 
22 (5) of the Constitution, then it has no 
discretion in the matter but is bound to 
grant the relief to the detenu by setting 
aside the order of detention. The doct- 
rine of res judicata or the principles of 
finality of judgment cannot be allowed 
to whittle down or override the express 
constitutional mandate to the Supreme 
Court enshrined in Article 32 of the 
Constitution. (Para 10) 

(B) Constitution of India, Arts. 22 (5), 
226 — Preventive detention — Plea that 
copies of documents relied on by Detain- 
ing Authority not supplied to detenu — 
High Court is not competent to deter- 
mine relevance of those documents — 
Nor should it go through confidential 
files and reject the plea — Cr. Appln. 
No. 218 of 1980, D/- 25-11-1980 (Guj) Re- 
versed, (Conservation of Foreign Ex~ 
change and Prevention of Smuggling 
Activities Act (52 of 1974), Sec. 3). . 
(Para 11) 

(C) Constitution of India, Article 22 (5) 
— Preventive detention — Grounds — Do- 
cuments referred in grounds not €x- 
amined by Detaining Authority nor their 
copies supplied to detenu — Detention 
is illegal — Cr. Appln. No, 218 of 1986, 
D/- 25-11-1980 (Guj.) Reversed — (Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act (52 
of 1974), Section 3). 

Whether the documents concerned arè 
referred to, relied upon or taken into 
consideration by the Detaining Authcrity. 
they have to be supplied to the detenu 
as part of the grounds so as to enable’ 
the detenu to make an effective repre- 
sentation immediately on receiving the 
grounds of detention. Where it is not 
done the detention would be void. . 

(Para 12) 


t 
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Where. the, endorsement, .on - the file 
showed. that the documents concerned 
were examined nat. by the Detaining 
Authority (Home ‘Minister in the instant 
case) but by the Secretary and there 
was nothing to show that. the note .or 
endorsement of the Secretary was placed 
and approved by the, Detaining Authority 
it must be. held that there was no dè- 
cision by the Detaining ` Authority, that 
the documents were irrelevant. In the 
circumstances, it could not be said that 
the documents concerned „were, merely 
referred to in the grounds of detention 
but did not form .the basis of the sub- 
jective satisfaction of. the , detaining au- 
thority at the time when. it passed. the 
order of detention. Cr. Appin. No, 218 
of 1980, D/-. 25-11-1980 (Guj). Reversed, 
AIR 1980 sc 765, ‘Followed. (Para 12) 


(D) Constitution of India, Article 22 (5) 
-—- Preventive detention L Representa- 
tion Detention: ordered by Home 
Minister — Representation of detenu re- 
jected by Secretary — Detention is void 
as representation is rejected by autho- 
rity having no jurisdiction — Cr. Appin. 
No. 218 of 1980, D/- 25-11-1980: (Guj.) Re- 
versed — (Conservation of Foreign Ex- 
change and Prevention of Smuggling 
Activities Act (52 of 1974), Sec. 3), 

i (Para 13) 
Cases. Referred : Chronological Paras 
AIR 1981 SC 436: (1980) 4 SCE 499 : 

.1980 Cri LJ 1492 12 

AIR. 1981 SC 728: 1981 Cri LJ. 288 8 


AIR 1980 SC. 765: (1980) 2 SCC. 271 12. 


(1979) W. P. No. 1097 of 1979, D/- 31-10- 
1979 (SC), Smt. Santosh Anand v- 
Union of India : 10, 13 

AIR 1978 SC 597: (1978) 2 SCR 621 10 

AIR 1967 SC 1335: (1967) 2.. SCR 271: 

. 1967 Cri LJ- 1204 . 7, 8 


Mr. Anil Divan,” Sr, Advocate M/s. 
Harjinder Singh and M. M. Lodha, Ad- 
vocates ‘for Petitioner in -Writ Petn, 
and for Appellant in Criminal Appeals, 
Mr. M. N. Phadke Sr. Advocate (for 
Nos, 2-3) and Mr. M. N. Shroff, Advo- 
cate (for: Nos. 1-3), for Respondents. 


_FAZAL ALI, Ju— By our Order 
dated 21-1-1981, we had already allow- 
ed the petition and directed the detenu 
‘to be released forthwith, We now pro- 
ceed to set out the reasons for the order 
which. we passed on 21-1-1981. 

-2, The writ petition and the criminal 
special leave arise out of the seme sub- 
ject matter, 


(Kirit Kumar Chaman Lal Kandaliya) 


Kirit Kumar v,- Union of India” 


namely, that, the petitioner. 


ALR. 
was detained by ‘an: order passed” by. the 
Home Minister of: the- State. of: Gujarat 
on 9-9-1980 under Section 3 of the Con- 
servation of Foregin -Exchange and Pre- 
vention of Smuggling Activities Act, a 


: 3..The petitioner/detenu in the first 
instance filed a’ petition for habeas cor- 
pus in the High Court of Gujarat which“ 
was dismissed by the High Court by its 
order dated 25-11-1980. The... detenu 
thereafter filed a petition . for -special 
leave against the order of -the High 
Court and also a: writ petition ~ under 
Article 32 of. the: , -Constitution of India 
in this Court. Both the petition for spe- 
cial ‘leave’ arid’ the writ petition have 
been heard together, 


4, Before the High: Court, ‘the detenu 
assailed the order. of ‘detention mainly 
on the ground that certain materials re- 
lied ‘upon or referred to in the order of 
detention -were not supplied to “the de- ` 
tenu and hence he was not in a position 
to make. an effective representation to 
the Government. It was also pleaded by 
the detenu before the High Court . that 
two of the documents which were refer- 
red to in the order of detention , were 
not supplied to him because the Secre- 
tary thought that ` ‘they were not. rele- 
vant, 


5. The High Court while examining 
the contention of the detenu sent’ for 
the entire file from. the Government and 
after examining. the documents itself 
found that as the: documents concerned 
were” not relevant “and. ‘consisted ` ‘of 
statements of some other persons, , ` the 
failure to supply the documents to ‘the 
detenu did not vitiate‘ the order’ of de- 
tention. Hence the petition in this Court . 
for grant of special leave against the 
order of. the High Court, ` i 

6. A separate writ petition has also 
been filed by the detenu in this Court 
in which apart. from the point canvassed 
before the High Court certain additional 
grounds have been taken. In the view 
that we take in the present case, it is 
sufficient to refer only to two important 
grounds that have been taken in the 
writ petition. In the first place, it was 
suggested that the endorsement by the 
Secretary shows that the question as to 
whether or not the documents demanded 
by the detenu were relevant was decid- 
ed not by the Minister who was the de-; 
faining authority but by the, Secretary. 
Secondly, it was urged that although 
the detenu made a representation to the 
State Government on «31051980: ‘the same 


1981 : 


‘was rejected on; 14- 10-1980 . not by, the 
‘detaining, . authority,’ namely, the Hon, 
‘Home. Minister acting on behalf of: the 
‘Govt, but; by the Secretary, and this in- 
firmity was. sufficient to zender- ‘the order’ 
of detention! void, 


T. My, Phadke appearing Ge the State. 


took a preliminary: objection regarding 
-the maintainability -of the writ petition 
filed by`the”“detenu in this ‘Court, | The 
sheet-anchor of the argument ‘of Mr. 
Phadke for the State was that as the 
detenu had not raised the additional 
points taken, in the High Court he could 
not be permitted to agitate those very 
points in: the writ - petition filed under 
Art. 32: of the Constitution, as the same 
were barred by the principles of const- 
ructive res judicata. In support of his 
argument he relied on a decision of this 
Court in the ease of .Ghulam Sarwar v. 
Union. of India, (1967) 2 SCR 271: (AIR 
1967 SC 1335). 


8. The learned counsel for the “peti- 
tioner, | however, countered the submis- 
‘sion of the respondents on the ground 
that a writ under Article 32 being gua- 
ranteed ‘by the. Constitution the doctrine 
of res judicata can hav2.no application 
to a writ petition filed in this Court 
‘under Article 32, Mr, Dewan, learned 
counsel for the detenu further. submitted 
that the case relied upon by the. re- 
spondents also does not decide that the 
writ petition was not maintainable as 
being barred by principles of-res judicata. 
In our opinion, the contention raised by 
the learned counsel for the’ detenu is 
well founded and must. prévail. Ghulam 
Sarwar’s case (AIR 1967 SC 1335) (supra) 
which was heavily relied on by the re- 
spondents does not. at all support the 
contention raised before us by them, In 
that case this Court traced the history of 
habeas corpus writs and ultimately 
held that at least so. far as petitions for 
habeas corpus are concerned, the doctrine 
of constructive res judicata - could not 
apply. In this connection Subba Rao, 
C. J., ‘observed as follows (at -p. 1337):— 

ure. the doctrine of res judicata. is at- 
tracted to an-applicatior. for a writ of 
habeas corpus, there is: no . reason why 
the principles of constructive res judicata 
‘cannot’ ‘also ‘govern the. said application, 
for the rule of constructive: res judicata 


is only a part of the general principles: 


of :the Iaw of res judicsta, - and if that 
be applied; the seope of the liberty of 
an individual will be considerably nar- 


TOWCU,..esenescooee, If the ‘doctrine of ‘con=: 
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structive res: judicata. be. applied, this 
Court,.- though it. is .enjained by. the 
Constitution to protect. the right-of a 
person illegally detained, will ‘become 
powerless to do’so, That would be whittl- 
ing down” the. ‘wide. à sweep” ‘of ‘the con- 
stitutional „protection, ar A 


Bachawat, "J, in: his concurring judgment 
also endorsed the view-of Subba., Rao, 
C. J,, and. ebeeryes as. follows (at p 
1341) :- — . 

“The order ot Khanna, J., dismissing 
the .writ petition filed. by the petitioner 
in the, Punjab High Court challenging 
the legality of. the detention order passed 
by the Central Government under , Sec- 
tion 3. (2) (g) of the Foreigners Act, 1946 
and asking for the issue of a writ of 
habeas corpus is not a judgment; . and 
does nct operate as res. judicata, That 
order Coes not operate’as a bar to the 
application under Art, 32 of the Constitu- 
tion asking for the issue of a writ.of 
habeas corpus on the sam2 facts, The 
petitioner has fundamental right to move 
this Court under Art. 32 for the issue of 
a writ of habeas corpus, for the protec- 
tion of, his right of liberty, The present 
petition must, therefore, be entertained 
and examined on the merits,” i 
Apart rom the aforesaid case, there is 
a recent decision of a Constitution Bench 
of this. Court in Shri Lallubhai Jogibhai 
Patel .v. Union of India W. P, No. 4349 
of 1980, Decided on -15-12-1980 : (reported 
in AIR 1981 SC 728), where this Court 
has: held: that even successive petitions 
for habeas corpus under Art. 32 ‘would 
be maintainable in this Court provided 
the points raised in the subsequent peti- 
tions are: additional points not covered 
or agitated in- the previous petitions, In 
this connection, Sarkaria, J., speaking for 
the Court observed - -as “follows (at p. 731): 

“The position that’ emerges from a- 
survey of the above decisions is that the 
application..of the doctrine of construc- 
tive res judicata is. confined. to civil ac- 
tions .and civil proceedings. This princi- 
ple of. public. policy is entirely ‘inappli- 
cable to illegal detention end does -not 
bar’ a subsequent petition for a writ of 
habeas corpus under Article 32 of the 
Constitution’ on-. fresh ` grounds, which 
were not ‘taken -in the earlier prisno 
for the same relief” . 


-9, Thus, if the -pririciples of ‘res ; judicata: 
eould not -apply to successive writ peti- 
tions inthis Court much Tess could ‘they! 
be attracted in cases where points were 
not agitated before the Hizh Court bu 
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{were raised. for the. first lime in this 
Court in a writ- petition under Art. 32. 


"10. Apart from the ` cases’ discussed 
above there is another’ ground on which 
the argument of Mr, Phadke for respon- 
dents must be rejected. The doctrine of 
finality of judgment or the prirciples of 
lrés judicata are founded’ on zhe basic 
principle that wheré a Court of com- 
peteht jurisdiction has decided an issue, 
the same ought not allowed to be agitated 
again and again. Such a doctrine wouid 
be wholly inapplicable to cases where 
the two forums have  s€parate and in- 
dependent jurisdictions, In th2 instant 
case, the High Court decided the peti- 
tion of the detenu under Article 226 
which was a discretionary jurisdiction 
whereas the jurisdiction to grart relief 
in a petition under Article 32 filed in 
the Supreme Court is guaranteed by 
the Constitution and once the Court finds 
that there has been a violation of Arti- 
cle 22 (5) of the Constitution then it has 
no discretion in the matter but is bound to 
grant the relief to the detenu by sett- 
ing aside the order of detention. The 
doctrine of res judicata or the principles 
of finality of judgment cannot be allow- 
ed to whittle down or override the ex- 
press constitutional mandate to, the 
Supreme Court enshrined in Art, 32 of 
the constitution. In a recent decision in the 
case of Smt. Santosh Anand v. Union of 
India W..P. No. 1097/79 (decided on 
31-10-1979) this Court has pointed out 
that the concept of liberty has now been 
widened by Maneka Gandhi’s case (1978) 
2 SCR 621: (AIR 1978 SC 597) where 
Article 21 as construed by this- -Court 
has added new dimensions to th2 various 
features and concepts of, liberty as en- 
shrined in Articles 21 and 22 of the 
.\Constitution. For these reasons, therefore. 
we overrule the preliminary objection 
taken by the respondents. 


-.11.. We now come to the merits of the 
cases, -So far as the writ peticion filed 
in the High Court -is concerned the only 
point taken was that two documents re- 
ferred to in the order of detention were 
not supplied to the detenu. The High 
Court rejected this contention on the 
ground that the documentts were merely 
referred to and not relied on by the de- 
taining authority and after héving ex- 
amined the documents it found that the 
‘same were not relevant. With due re- 
spect to the Judges we are unable to 
agree with the view taken by them. In 
the first place, it was not open to the 
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Court to. have waded -through the con- 
fidential file of the Government in-order 
to fish out a point against the -detenu. 
Secondly, the question of relevance was 
not to-be decided by the Court but. by 
the detaining authority which alone had 
to consider the representation of the 
detenu on merits and then come to-the 
conclusion whether it should be accept- 
ed or rejected. As the reasoning of the 
High Court, was legally erroneous the 
order of the High Court cannot be al- 
lowed to stand and is hereby quashed. 
12. The matter does not rest here but 
two additional points which have been 
taken in’ the writ petition before us are 
sufficient to void the order of detention 
passed against the detenu. In the first 
place, it was submitted that the endorse- 
ment on the file produced before us by 
the Government shows that the docu- 
ments concerned ‘were examined not by 
the detaining authority but by the Se- 
eretary and there is nothing to show that 
the note or endorsement of the Secretary 
was placed and approved by the detain- 
ing authority. In these circumstances, 
therefore, it must be held that there 
was no decision by the detaining autho- 
rity that the documents were irrelevant. 
It was, however, submitted “by Mr. 
Phadke that the documents ‘concerned 


‘were merely referred to in the grounds 


of detention but did not form the basis 
of the subjective satisfaction of detain- 
ing authority at the time when it passed 
the-order of detention. It was, how~. 
ever, conceded by Mr, Phadke that before 
the grounds were served on the petitioner, 
the documents were. placed before the 
detaining authority and were; therefore, 
referred to in the grounds of detention. 
It is manifest theretore, that the sub- 
jective satisfaction cculd only be ascer- 
tained from or reflected in the grounds 
of the order of detention passed against 
the detenu otherwise without giving the 
grounds the mere subjective satisfaction 
of detaining authority would make the 
order of detention incomplete and inef- 
fective. Once the doctiments are refer- 
red to in the grounds of detention it 
becomes the bounden duty of the detain- 
ing authority to supply the same to the 
detenu as part of the grounds or ‘pari 
passu the ‘grounds of detention. There is 
no particular charm in the expressions 
‘relied on’. ‘referred to’ or’ ‘based on’ 
becatise ultimately all these expressions 
signify one thing, namely, ‘that the sub- 
jective satisfaction of the detaining au- 
thority. has been ‘arrived at on.. the. do- 
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cuments mentioned in the - grounds cf 
détention. The question whether the 
grounds have been referred: to, reliec on 
or based ori is merely a matter ‘of Jes- 
‘cribing the’ nature.of the grounds. Even 
so in the case of Ram Chandra A. Kamat 
‘v, Union of India (1980) 2 SCC 271: (AIR 
1980 SC 765) a.three Judge, Bench 
decision of’ this Court to which one ‘of 
us (Fazal. Ali, J.) was a party, ` clearly 
held that even the:.documents referred 
tö in the grounds of detention have to 
be furnished to the detenu. In this con- 
nection the. Court observed as fotjows 
(at p. 767 of AIR) :— : 


“If there is undue: delay in furnishing 
the statements and documents referred 
‘to in the grounds of detention the right 
to make effective representation is. deried. 
The detention ‘cannot be said to be aç 
cording to the procedure prescribed by 
law.” ar : 


‘The same view was taken in a later 
decision of this Court in Tushar Thakker 
v. Union of India (1980) 4- SCC 499: 
(AIR 1981 SC 436), where this Court 
observed as follows (at p., 439 of AIF):— 


“This Court has repeatedly held that 
the detenu has a'' constitutional right 
under Article 22 (5). to be furnished with 
copies of all the materials relied upom or 
referred to in the grounds of detention, 
with reasonable expedition.”. = 
Thus, it is: absolutely clear to us: that 
‘jwhether the documents -concerned are 
referred to, relied upon or taken into 
consideration by the. detaining authcrity 
they have to be supplied to the detenu 


as part of. the grounds so as to enable © 


the detenu to make an effective represen- 
tation immediately on receiving the 
grounds of detention. This not having 
been done, in the present case the con- 
tinued detention of the petitioner must 
‘be held to’ be void, © 


` 13. Lastly, the order of detention suf- 
fers from yet another serious infirmity 
_|which makes the order of detention ab- 
lee os non est, The respondents . in 


passed by the Home Minister, vide the 
counter affidavit of. P..M. Shah ‘at page 
86.of the writ ‘petition, where the. follow- 
ing averments have been made by Mr. 
. Shah, Deputy. Secretary to the Govern- 
ment of Gujarat :— 

: “Referring to ground No. XXI of 
‘paragraph: 7:-of.- the. petition, -I -say that 


Vijay Nsth v. 


. void. 
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the file relating to the detention.. of 
the petitioner was placed before the Home 
Minister of the State of. Gajarat and the 
Home Minister on careful consideration 


of the. same „passed ue impugned order 
of detention.” : 


The representation made >y the detenu 
on 3-10-1980 has béen rejected on 14-10- 
1980 not by the Home Minister but by 
the Secretary; . thus, the representation 
has been rejected by an authority which 
had no jurisdiction at all to consider or 
pass any ‘orders on the representation 
of the detenu. This, therefore, renders 
the continued detention of the petitioner 
In an identical case this Court in 
Smt. Santosh “Anand’s case (W.P. No. 
1097 of 1979 D/- 31-10-1979) (sugra) ob- 
served as follows :-— 





“The -representation was, therefore. 
not rejected by the detaining authority 
and as such the constitutional safeguard 


under Article 22 (5) as interpreted by 


. this Court, . cannot. be. said. to have been 


strictly observed.or,complied with.” 


For the reasons given above, therefore, 
we allow ‘this petition ard  direct~ the 
detenu ‘to be released forthwith, The 
special leave: petitom is' disposed of ac- 
cordingly. 


Petition ‘allowed. 


AIR 1981 SUPREME COURT 1625 
(From: 1974 All LJ 246). 
S. MURTAZA FAZAL ALI AND 
A. D, KOSHAL, JJ. 
Criminal Appeal No, 209 of 1974, D/- 
14-11-1980. - 
Vijay ` Nath `Awasthi, Appellant v. 
State of U. P., Respondent. 
Constitution of India, Art, 136 — Ap- 
peal -against conviction for accepting 
bribe — Concurrent findinzs of courts — 
Some discrepancies in evidence bronght 
to notice of Supreme Couri — Held that 
there was no reason factual or legal 
such, as -might persuade the Supreme 
Court to interfere with the appraisal of 


evidence under Art, 136. 1974 All VJ 
246, Affirmed. (Para 3) 
FAZAL ALI, J.:— ` This’ appeal by 


special leava is” direct aganst the judg- 
ment. of thé Allahabad’ High Court up- 
holding. the’ conviction of the appellant 
under Section 161 of ‘the Indian Penal 
Code and Section’ 5 (2) of the Prevention 
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of Corruption Act as- also, the. sentence 
of two years’ awarded: on: “each: count. sto 
run concurrently. : or 


8 Ne: ‘have: ‘gone through: “the. judg- 
ment ofthe High- Court ‘and have: been 
taken through the evidence. . According 
to the prosecution case, . the appellant 
demanded ‘a bribe’ of Rs. 100/-.from Ram 
Kumar (Ë; Wa 1) who paid, it to the 
formér ‘after a complaint’ was made tò 
Additional District Magistrate’ and infor- 
mation was’ ‘passed on to the police who 
organised a trap. The ‘fact that money . 
was paid’ to the appellant is beyond 
doubt and, in fact, _ the appellant does 
not deny it, His stand was ‘that money 
was ‘surreptitiously put into his pocket“ 
and that. as soon as he ‘was accused of 
taking it by way of a bribe, he threw 
it- away, 


“3. Mr, Gupta, Iearned ‘counsel for the 
cian brought to our notice ‘certain 
disérépancies in the evidence of the wit- 
nesses, but after having gone through 
the same, we are unable to interfere 
with its appraisal by the two ‘courts be- 
low, There is no reason, factual or legal, 
such as may persuade us to exercise the 
special jurisdiction of this Court under 
Article 136. of the Constitution. 


4, We therefore find no merit in this 
appeal’ ‘which ‘is accordingly dismissed, 
Pecans damissed, 
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(From: Award of. Industrial Tribunal, 
‘Maharashtra, Bombay)* 

AG ‘GUPTA, ‘Vv. D, TULZAPURKAR 
AND. R. S.. PATHAK, JJ, 


Civil Appeal No, A N of 1977, 
D/+ 22-7-1981, < 

- ‘M/s, Firestone Tyre & "Rubber Co, of 
India (PY `Ltd., Appellant v. The Work- 
men Employed represented , ‘by Firestone 
Tyre Employees’ Union, Responcents, 


(A). Industrial, Disputes., “Act (4 “af 
1947), ; :S.-;10 4) — Reference, —, Juris- 
diction of: Labour Court — Tribunal 
cannot: travel outside terms. of reference. 

Where in a reference, only the. ques- 
‘tion as, “to whether, “workmen. ‘shown “in 
two parts. of a ‘paragraph in’ the” ‘schet 
` dule- -attached to ‘the, ‘reference, ' should 


‘Reference (Il) No.: 307 of “7968, DI- 
' 23-3-1977 - ‘ind. Tri-Mah, Bom), : 


SUEDE EENY wes eer 





F, T. & R. Corof India (P.)Ltd, v. Its- Employees’ Union 


- practice 4 was - 


A. LR, 


be reinstated was referred, and the -Tri- 
bunal gave’ a- finding that due to .sub- 
sequent . reinstatement of workmen 
shown :in-one -part of the para there. was 
discrimination: and. also. unfair labour 
involved, > the -Tribunal 
would be deemed:ite have travelled out- 
side its jurisdiction. in .recording -a find- 
ing of. unfair labour. practice .and .dis- 
crimination, The issue of unfair. Jabour 
practice, or: discrimination. by reason of 
subsequent reinstatement :on a perma- 
nent basis of some- and not all was not 
a matter referred, to the Tribunal - for 
adjudication, nor it. could’ be said to be 
in any way connected with or incidental 
to thè right of reinstatement claimed’ by 
the workmen from the date of their dis- 
missal, i ‘(Para 9) 

(B) Industrial Disputes Act (14 of 
1947), S. 15 — Dismissal — Reference 
— Charge-sheets vague — Tribunal can 
allow employer to adduce evidence, 

In a case where. -the ‘charge~sheet is 
vague, it must be: held that there ‘has 
been no proper inquiry and the Tribunal 
would have jurisdiction to allow the 
management ‘to lead evidence to justify 
the action taken, and hence, where the 
Tribunal had not decided the’, question 
of validity of dismissal of certain ` em- 
ployees referred to it, for some reason, 
it could not. be said that the matter 
could not be remanded back as the 
charge-sheets being’ vague, the~Tribunal 
would ‘not be-in position - sto decide what. 
evidence ‘to’ ‘let in, 
Rel. oni ^0 ; (Para 10) 

(©) Industrial ‘Disputes’ Act (14 of 
1947), Ss. 15 — Dismissal — Reference 
—  Charge-sheets ‘not served’ on em- 
ployėes — Tribunal can ‘ask the parties 
to lead eyidence to enable ‘the Tribunal 
to decide the dispute between them, 

(Para 10) 
Cases Referred | : Chronological | Paras 
AIR 1963 SC 295 + (1963) 3 SCR -461 10 
(1962). 3 SCR 684- : © "10 

Mr: K. K. Venugopal, : Sr. Advocate 
(M/s, ‘Rameshwar Nath “and -Ravinder 
Nath, Advocates with him), for .Appel~ 


lant;- Mr. M. K:--Ramamurthi, Sr. -Adyvo- 


eate (Mr. A.D. Sastri and Mrs, Urmila 


Sirur, Advocates with- -him),- for Respon~' 


dent; Mr. Shardul S.: Shroff and cMr, 
H. S : Parihar, > eee ate 
veners; 57 

“GUPTA, ' J., naia: is an- appeal by 
special leave from an award made by 
the Industrial Tribunal, Bombay, on 
December 9, 1976 in Reference No, 307 


(1962) 3 ‘SCR - 684, 


ae 


for. Intere i 


Sa 


‘Tribunal, 
‘under. Section 33 (2). (b) of the Industrial . 


1981.. 


of 1968 directing reinstatement of twelve 
workmen dismissed by, the appellant, 
Firestone Tyre and Rubber Company.: of 
India Private Limited. | The appellant 
company carrjes on the - business of 
manufacturing tyres, tubes and several 
other products in Bombay, Disputes 
arose between she management and the 

workmen emp. yed in the company’s 
tyre curing department leading to a 
strike by these workmen from March 3, 
41967, This strik2 was called off on May 
15, 1967, accorcing to workmen on cer- 
tain assurances givén by the Commis- 


sioner of Labour. Thè case of the man-- 


agement is that even after the workmen 
resumed work, :hey adcpted a deliberate 
‘go-slow’ policy resulting in fall in pro- 
duction. On September 14, 1967 the man- 


_agement put up a notice asking the 


workmen to desist from: cqntinuing with 
the go-slow tactics, The notice however 
had no effect. and from October 4, 1967 
the workmen working in the tyre cur- 
ing department again went on a strike. 


2. Between October 27 and 31, 1967 
the managemen: issued charge-sheets to 
102 workmen a_leging that they had re- 
sorted to wilful go-slow. The charge- 
sheets issued were in identical language 
and they read as follows: 


“You are charged with the following 
act of misconduct: under the Company’s 
certified standirg order No, 24 (C), viz. 


‘Wilful slowicg down in performance 
of work or abetment, or instigation 
thereof,’ n ae 
You have wilftlly slowed down in per- 
formance of -work as per particulars 
given below :—” 


The particulars were then mentioned. 
Three inquiry officers were appointed to 
inquire into the charges. Almost all the 
workmen refrained from participating in 
the inquiries; tae 12 workmen concern- 
ed in this appeal also remained absent, 
The inquiry off.cers found the workmen 
guilty of adopting wilful go-slow tac- 
fics. The management accepted the find- 
ings of the inquiry officers and dismiss- 


ed the workmen other than those who. 


were ‘protected workmen’ as defined in 
the Expln. to Section 33 (3) (b) of the 
Industrial Disprtes Act, 1947, The man- 
agement also decided to dismiss the pro- 
tected - workmen. As a reference con- 
cerning an earlier dispute (Reference 
No. 406 of 1967: was pending before the 
applications: . were. made 
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Disputes- Act for approval -of . the .action 
of the. management ;.:in dismissing , the ` 
workmen, and under. Section 33 -(3). . (b) 
for aa to alana the protected 
workmen, :. se 


3. It appears that - “gitseacenay: on 
April <17,. 1968 the parties reached.a 
settlement, The more important terms of 
the sestlement were :— 


- (1) The Firestone Tyre Employees 
Union agreed. to withdraw the strike. 

(2) The dispute relating to the dismis- 
sal of 101 workmen (one o= the workmen 
concerned having died in the meantime) 
was to be referred for adjudication by a 
joint application made by the parties. un- 
der Section 10 (2) of the I. D. Act. - 

(83) 77 of the dismissed workmen were ` 
to be re-employed- on temporary basis 
till the disposal of the adj eaten: by 
the Industrial Tribunal. 


(4) The remaining 25 workmen, includ- 
ing the 12 we are concerned with in this 
appeal, were not to be teken back ‘but 
the management would pay to them 50 
per cent of their basic wages and dear- 
ness allowance from the date of the re- 
tirement. till the disposal of the adjudi- 
cation by the Tribunal, 


4. As agreed, a joint application by the 
parties was made on which the Deputy 
Commissioner of Labour, Bombay, | un- 
der Section 10 (2) of the =. D. Act (Re- 
ference No. 307 of 1968) referred to the 
Industrial Tribunal, Bombay, the ` dis- 
putes between the parties relating to the 
demands detailed in the schedule to the 
order of reference. Two distinct matters 
are mentioned in paragraphs 1 and 2 of 
the schedule, The seconé matter men- 
tioned in paragraph 2 does not survive 
for consideration. The first paragraph 
which is divided into two parts, (A) and 
(B) reads as follows: 


“SCHEDULE 

1 (A): The workmen listed at serial 
Nos. 1 to 25 of ‘Schedule T (which con- 
tains names of the 12 workmen concern- 
ed in this case) hereto should. be rein- 
stated in their former employment with 
continuity of service -and, other benefits 
and should be paid full wages, dearness 
allowance and other allowances from the 
date cf ‘dismissal of each of the work- 
men till each is so reins-ated without 
any condition attached fo such payment. 

(B): The workmen listed at Serial Nos. 
26 to 101 of ‘Schedule I’ hereto who are 
at present.re-employed on a temporary 
basis should be granted reinstatement. in 
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their employment from the date of dis-- 
missal of each and should be .granted 
continuity of service and other benefits 
and also should be paid full wages, dear- 
ness allowance and other allowances from 
the date of dismissal of each till each 
was re-employed, without any condition 
being attached to such payment.” 


5. During the pendency of tke refer- 
ence all the 76 workmen~ covered by 
paragraph 1 (B) of the Schedule who 
had been taken back on temporary basis 
were made permanent as a result of 
settlements reached between these work- 
men and the management, On tehalf of 
33 out of 76 of these workmen, the 
Union entered into a settlement with the 
management, the remaining worxmen of 
this group individually enter2d into 
settlements with the management. The 
period during which the workmen were 
absent from duty was treated as leave 
without pay and continuity of their ser- 
vice was maintained, The Union repre- 
senting the aforesaid 33 workmen, and 
the remaining workmen out of tkis group 
of 76 individually, withdrew demand No. 
1 (B) in view of the settlements entered 
jnto by and between these workmen and 
the management. By an award dated 
January 10, 1973 the ‘Tribunal disposed 
of demand No, 1 (8) as not pressed. 


6. In the meantime 13 out o? the 25 
workmen covered by demand 1 (A) also 
reached a settlement with the manage- 
ment and withdrew the dispute relating 
to them; the terms of settlement were 
thai these workmen would submit their 
resignations and be paid one month’s 
basic wages and dearness allowance for 
each year of service along with gratuity, 
leave wages, provident fund and the 
balance bonus due to them, Th2y were 
also to retain the wages for one month 
paid to them when they were dismissed. 
The dispute on which the impugned 
award was made was thus restricted to 
demand No. 1(A) concerning 12 work- 
men only out of 25. — 

7, The Tribunal by its award dated 
December 9, 1976 directed the eppellant 
company to reinstate the 12 workmen 
named against Serial Nos. 2, 3, 5, 7, 8 
10, 11, 13, 18, 22, 23, 25 of Schedule I 
to the order of reference with continuity 
of service and full wages, dearness and 
other allowances. On the question of 
back wages, the matter was leit to be 
decided later on evidence. The dismissal 
of these-workmen was set aside on the 
following findings :— ‘ 


Pa 
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The inquiry held by the manage- 
ment was vitiated because, Í 

(a) zharge-sheets hed not been served 
and notice of inquiry not given to 2 out 
of 12 workmen; ` 

(b) 2 out of the 3 inquiry officers were 
biased: 

(c) some of the workmen were not 
furnished with copies of certain docu- 
ments relied on by the inquiry officers; 
and, 

(d) the charge-sheets served on` the 
workmen did not contain necessary 
particulars regarding the go-slow tactics 
adopted by each of them. : 


(2) All the 101 workmen had been 
found guilty of go-slow but 76 of them 
were reinstated on a permanent basis 
and tne remaining 25 workmen were 
denied the same treatment for no good 
reason. The management was thus guilty 
of discrimination and unfair labour 
practice, 


8& We will take the finding of discri- 
mination first as this is the ground on 
which the 12 workmen were straight- 
way ordered to be reinstated. The Tri- 
bunal having found that the inquiries 
held against the workmen had not been 
proper noted that it was well settled 
that in such a situation the employer 
should be given an opportunity to ad- 
duce evidence before the Tribunal in 
support of the. action taken by them, 
but proceeded to hold that in view of 
the other finding that the 12 workmen 
had ben unfairly discriminated against, 
they were entitled to reinstatement and 
therefore no useful purpose would he 
served by permitting the management to 
adduce evidence seeking to justify the 
dismissal of the workmen on the ground 
of misconduct. It was contended on he- 
half of the appellant that the Tribunal 
had no jurisdiction to address itself to 
the question of discrimination. Sec. 10 
(4) of the Industrial Disputes Act lays 
down: f 

‘Where in an order referring an in- 
dustrial dispute to a Labour Court. Tri- 
bunal or National Tribunal under this 
section or in a subsequent order, the ap- 
propriate Government has specified the 
points of dispute for adjudication, the 
Labour Court or Tribunal or National 
Tribunal as the cas2 may be, shall con- 
fine its adjudication to those points and 
matters incidental thereto ” 


9. In this case the points of dispute 
were specified in the schedule to the| 


(1) 


5 


1981 ~ 


order öf reference, and the Tribunal was 
therefore required to confine its adjudi- 
cation to those points and matters that 
were incidental to them, From a read- 
ing of demands 1(A) & 1(B) as a whole 
it is clear that the demand for reinstate- 
ment in respect of both groups of work- 
men as made arises on the alleged in- 
alidity of- the action taken by the man- 
agement in dismissing these workmen. 
The issue of unfair labour practice or 
discrimination by reascn of subsequent 
reinstatement on a permanent basis of 
some and-not all the 25 workmen was 
ot a matter referred to the Tribunal 
for adjudication, nor it can be said to 
e in any way connected with or jinci- 
ental to the right of reinstatement 
claimed by the 101 workmen from the 
date of their dismissal. The fairness of 
subsequent absorption of some workmen 
is a matter quite irrelevant for judging 
the validity of the earlier dismissal of 
hese workmen along with others; -it is 
separate and independent 
The Tribunal also did not 
frame an issue on the alleged discrimi- 
nation. That being so, we think the Tri- 
bunal. travelled outside its jurisdiction 
in recording a finding of unfair labour 
practice and discrimination, 

















10. We find no reason to disturb the 
finding that the inquiry held was not 
proper. The Tribunal has found that the 
charge-sheets issued were vague as they 
did not disclose the relevant material on 
which the charges were based. It was 
contended on behalf bf the Union .on 
the basis of this finding that no useful 
purpose would be served by remitting 
the case to the Tribunal. It is settled 
law now that when no inquiry has- been 
held or the inquiry held has not been 
proper, the Tribunal has jurisdiction to 
allow the management to lead evidence 
to justify the action taken, The conten- 
tion is that the charge-sheets being 
vague, the Tribunal would not be in a 
position to decide what evidence to let 
in, and, therefore, sending the matter 
back to the Tribunal would only be an 
idle formality. It is not possible to ac- 
cept this contention. Normally .an in- 
quiry by the management starts by issu- 
ing a charge-sheet to the workman pro- 
posed to be discharged or dismissed. In 
a case where the charge-sheet is vague, 
it must be held that there has been no 
proper inquiry. In Bharat Sugar Mills 
Ltd. v. Jai Singh, (1962) 3 SCR 684 at 
p. 690 this court held: ae 
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“But the mere fact that no inquiry has 
been held or that the inquiry has not 
been properly conducted cannot absolve 
the Tribunal. of its duty to decide whe- 
ther the case that the workman has been 
guilty of the alleged misconduct: has 
been made out. The proper way for per- 
forming -this duty where there has not 
been a proper inquiry by the manage- 
ment is for the Tribunal to take evi- 
dence of both sides in respect of the al- 
leged misconduct.” a 


Whether in a case, as the one before us, 
where it is found that proper charge- 
sheets had not been seryed on the work- 
men, the Tribunal can ask the parties to 
lead evidence to enable the Tribunal to 
decide the dispute between them, is 
directly covered by an authority of this 
Court. In Management of Ritz Thea‘re 
(P) Ltd. v, Its Workmen, (1963) 3 SCR 
461 at p. 468: (AIR 1963 SC 295 ‘at 
p. 298), Gajendragadkar, J. (as he then 
was) speaking for the court said: : 
sieeueretine if it appears that the depart- 
mental enquiry held by the employer is 
not fair-in the sense that proper charge 
had not been served on the employee or 
proper or full opportunity, had not been 
given to the employee to meet the 
charge, or the enquiry has been affected 
by other grave irregularities vitiating it, 
then the position would be that the Tri- 
bunal would be entitled to deal with 
the merits of the dispute as to the dis- 
missal of the employee for itself, The 
same result follows if no enquiry has 
been held at all. In other words, where 
the Tribunal is dealing with a dispute 
relating to the dismissal of an industrial 
employee, if it is satisfied that no en- 
quiry has been held or the enquiry 
which has been held is not proper or 
fair or that the findings recorded by the 
Enquiry Officer are perverse, the whole 
issue- is at large before the Tribunal. 
This position also is well settled,” - 


11. In view of the well-settled legal 
position, the order directing reinstate- 
ment of the 12 workmen without a con- 
sideration of the merits of the case can- 
not be’ sustained. We therefore remit the 
case to the Industrial Tribunal to decide 
the dispute concerning the demand speci- 
fied in paragraph 1 (A) of the Schedule 
to the order of reference after giving 
the parties concerned an opportunity to 
lead evidence in support of their respec- 
tive cases. ` 


12, The appeal is allowed to the ex- 
tent indicated above, This Court by order. 


1630-S.C. =- i = BK. Verma v 
dated August 2, 1977 had directed the 
appellant ‘to pay the costs of the..appeal 
to the respondents in -any event. The 
respondents will be also ‘entitled’ to re- 
tain the sums of money’ paid to them 
by the appelant under orders” ‘of this 
Court, 

; si . Order accordingly, 





AIR :198f SUPREME ‘COURT 1630 
` (From; Delhi © : 
A. C. GUPTA AND D.-A. DESAI, JI.’ 
Civil Appeal No, ' 2356 of 1980, D/- 29- 
9-1980, ` ` 


S. K, Verma, Appellant: v v, Smt, Kamla: 


Kapur, Respondent, . -n 


Delhi Bent Control Att (59 of 1958), 
S. 14 (1) (e) — Application under — No 
evidence on _record about change in cir- 
cumstances ‘and whether ' temant on 
ground floor had ‘vacated — Matter re- 
mitted to the High Court. Decision of 
Delhi High Court’ Reversed, (Paras 4, 5) 


GUPTA, J.:— This is an appeal at 
the instance of a tenant against the deci- 
sion, of the Delhi High Court dismissing 
summarily his’ second ‘appeal on the 
ground that it did not involve eny ques- 
tion of law, The second appeal was from 
an order of eviction passed by the Rent 
Control Tribunal, Delhi setting aside the 
order of the Additional , Rent Controller, 
Delhi who had dismissed the application 

` made. by the respondent | before us under 
Section 14 (1) (e) of the Delhi Rent 
Control Act for eviction of the tenant, 


2. The appellant is a tenart of the 
first floor of the house 132 Jor Bagh, 
New Delhi, owned by the respcndent; 
and the ground floor of the house’ is 
also tenanted. The case made by the re- 
‘spondent inher application under’ “Sec- 
tion 14 (1) (e) was that her son who was 
employed as a mechanical ‘engineer in 
a Calcutta firm was suffering from can- 
cer and he wanted to come and live with 
her at Delhi, that she was residing on 
the first floor of premises No. 535, De- 
fence Colony; New Delhi which was 
owned by Col. Barkat Narain whose 
niece was married to the. respondeni’s 


son. Admittedly the respondent has been ~ 


living in this flat for. the last 10 years 
Or more,, and Col, Barkat Narain lives 
on the ground floor. of the hozse. It is 
alleged that. Col. Barkat Narain had 
asked her to vacate ‘the flat as he pro- 
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‘Kamla Kapur `: 


A.LR, 
posed ‘to open: a! ' clinic - there, | Disputing 
the .respondent’s -claim “of bona fide need 
the appellant alleged- -before the Addi- 
tional Rent Controller:’ that the ground 
floor of the: respondent’s:own house had 
fallen vacant on September 19, 1976 and 
sufficient accommodation was’ thus avail- 
able to her. In answer to this allegation, 
the onden filed an. application’ stat< 
ing’ that the ground- floor of her Jor 
Bagh: house was let out>to' Delhi Cloth 
and .General Mills and that one: Shri 
Gupta -who -had been . residing: there’ and 
who is alleged to have-left: was:only an 
officer of the Company and: she“had not 
been given possession of the ‘ground 
floor, The Additional Rent Controller 
held that.the appellant: had not stated 
that possession- of the ground floor had 
been delivered to the respondent’ and 
that it could not. therefore be said that 
her need -had been’ satisfied, . ` However, 
the Rent Controller found that “the 
story set: up in :the evidence that the ac- 
commodation is required by Barkat 
Narain and Barkat ‘Narain has asked 
the petitioner to vacate his’ house ‘ap- 
pears to be a ruse to get rid of the re- 
spondent.”” On this view the Additional. 
Rent Controller: dismissed the applica- 
tion of the respondent made under has 
tion 14 (1) (8). 


3. The respondent preferred an ap- 
peal to the Rent Control Tribunal. In 
the meantime her ailing. son died. The 
Rent Control Tribunal also did not 
believe that Col. „Barkat; Narain, really 
proposed to open . ‘a clinic and had asked 
the respondent to quit the premises 
- which she had been occupying, The Tri- 
bunal however allowed the application 
on the view that “usere. the natural 
desire of the appellant in the changed 
facts- and circumstances cannot be ig- 
nored. If she has in the past been resid- 
ing in the house of a close relation when’ 
she was alone. that by itself cannot be 
taken to be a permanent abode of the 
appellant, A landlord ‘has a right to live 
comfortably and also choose the pre- 
mises of her own choice”, The basis of: 
the Tribunal’s decision is not quite clear 
to us, 


4, The proni on which the Tribunal 
based its decision that a landlord was 
entitled to live in the premises of his 
or her own choice was however not the 
ground on which the' respondent sought: 
eviction of the appellant. If the view 
taken by the’ Tribunal means that _ the' 
changed circumstances justified respon: . 
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ing or clear evidence, ees i 
'B We are of the view that the High 
Court should advert to these two as- 
pects of the case, Accordingly, we allow 
this appeal, remit the case to the High 
Court. There will be no order for costs. 
The High Court will allow the parties. 
to adduce evidence’ only on the fwo as- 
pects of the case we have referred to 
above and may direct the Additional 
Rent Controller or the Kent Control Tri-. 
bunal to take such evidence and send 
it when taken to the High Court. The 
High Court will then dispose of the ap- 
peal in-accordance with law, The hear- 
ing of thé appeal may te expedited and. 
if possible, the appeal may be disposed 
of within three months from the date 
our order is communicated to the High 
Court, - E 3 4 
Order accordingly. 
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P. S. KAILASAM, 
©- V.D. TULZAPURKAR | 

., AND RS. PATHAK, JJ 
<- Civil Appeal No.: 1516 -of 1971,, DÈ 
3-9-1980, ce peas 

Patel Madhavlal Parshottamdas,’ Ap- 
pellant v. Jaitaram:’ Madhavlal“: and 
others, Respondents. ° 77 07, 7 

Constitution of India, Arts. 133, 136 — 
Allotment of bungalows to members of 
Co-operative Society. — High Court ge- 
cepting claim of one member in prefer- 
ence to another member but not: vis-a- 
vis other remaining: members — On apt 
peal case’ remanded by Supreme::Court 
for , determination of- priority between 
appellant and other members: Decision 
of: High- Court ‘Partly Reversed, (Para 3) 
JUDGMENT :— “The Housing’ Society 
purchased lands bearing S. Nos. 2, ,3 and 
4 to construct houses for’ its, “members. 
Subsequently “the / society "` purchased 
S. No, 17 for ‘putting up 38 bungalows 
at the first instancé but later they de- 
cided“to construct -ten more bungalows. 
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Applications were called for for allotment 
with.a deposit of. Rs.. 5,000/-, The; pre- 
sent. appellant: as . well- as the first. re- 
spondent « deposited the money ow -2nd 
July, 1959, It was resolved to allot the 
bungalows to the. three persons, the first 
respondent, the appellant and one Lila- 
chand Kalidas. Subsequently the Gen- 
eral Body of the Society on 22nd Nov- 
ember, .1964 .confirmed the resolution. ' 

2. The Sociey allotted the bungalow 
in dispute to the appellant. Along with 
it respondents Nos. 3, 4, 5, 7, .8, 9 and 
10 were also allotted other bungalows. 
The first respondent was not allotted any 
bungalow. A dispute was raised between 
the appellant and the respondent . and 
matter was referred to the Registrar who 
nominated his nominee to go into the 
dispute, The nominee allowed the claim 
of the first respondent, In pursuance of 
that decree of. the nominee of the 
Registrar, ‘first respondent filed an exe- 
cution application, The. City Civil Judge 
who- heard the .matter-in. Chambers - on 
19th December, 1968 passed an order 
a Commissioner to go into 
the application of the petitioner for exe- 
cuting. the decree, The. Commissioner 
after hearing the parties and checking 
the accounts reported that the appellant’s 
possession was illegal and the first re- 
spondent was entitled to possession of 
the bungalow. The City Civil Judge con- 
firmed the order of the nominee of the 
Registrar. 9 0 R : 

3. Against the order of the City Civil 
Judge, ‘the: appellant preferred an ap- 
peal. Inthe appeal the appellant con- 
tended “that he was entitled to preter: 
ence over the first respondent, ‘He also 
submitted that between the other allot- 
tees viz. respondents: Nos, 3,4, 5,7, 8, 
9 and. 10, he must be preferred and 
should be given one of the bungalows. 
The High Court while setting out the 
five. contentions, did“ not go into the 
actual point for determination, It con- 
firmed the finding of: the City Civil 
Court «that .the: first respondent is en- 
titled to: priority. over the appellant’: but 
the. question as to whether the appellant 
would be. entitled. to. a bungalow in pre: 
ference to..the other: respondents. ` was 
not. considered, .The question has «to be 


. decided by. the High.. Court.. The matter 


is remitted to. the High Court., The High 
Court . will see, that all the respondents 
to ,whom...the, houses, were allotted . are 
parties-in the proceedings before it, if 
they are not the High Court will -im- 
plead them and decide’the question as 


/ 
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to:.whether the .appellant is - entitled-.to 


preference -.over the other- respondents. - 


So far as the order of the High Court 
relating to the first respondent is con- 
cerned,: it is. confirmed. f 

4. The -appellant is granted 6 months 
time to -give -vacant possession to the 
first respondent. In view of- the short 
time given for vacating the bungalow, 
the High Court will expedite the mat- 
ter, ; 

. 5, The appellant will file, an affidavit 
in this Court ‚within six weeks from 
today undertaking not to induct. any 
‘other person in the bungalow or in any 
way hamper the first respondert taking 
possession thereof at .the expiry of six 
months’ time granted. a 
_.& The appeal is allowed to the ex- 
tent indicated above, with no order as 
to costs, © POR E 
Appeal partly allowed. 
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aon (From: Bombay) s 
S. MURTAZA FAZAL ALI; A. VARADA- 

.-- RAJAN AND AMARENDRA NATH 
a. SEN, JJ. 
: -Civil Appeal No. 680 (N) of 1970, D/- 
12-3-1981. : é 
` Vijay Kumar -Moti Lal, - Appellant v. 
State of Maharashtra, Respondent. 

Land Acquisition Act (1 of 1894), S.. 23 
‘w- Market value — Computation — Ac- 
quisition of.land from area not. fully de- 
veloped — Sale value to be reduced by 
one-third — Decision of Bombay H. C. 
D/- 3-12-1968 Reversed. 


'- Acquisition of open plot — Concerned 
area having great building potentiality — 
Adjacent.land sold at Rs. 15 per sq. yard 
~~ Area not fully developed — After de- 
ducting 1/3rd therefor correct compen- 
sation: would be at Rs. 10. per sq. yard — 
Rate of Rs: 2 determined: by ‘High Court 
‘was’ held inadequate and enhanced toa 
Rs. 10 — Decision dated 3-12-1968 of 
Bombay High Court Reversed. AIR 1972 
‘SC 1417, Followed. a - (Para 1) 
‘Cases~ Referred: Chronological Paras 
‘ATR 1972-SC 1417 ;: (1972) 3 SCR 208° 1l 
` FAZAL ALI, J.:— This appeal by cer- 
'tificate is directed against a judgment of 
‘the Bombay High*Court dated Dec. 3, 
'1968 ‘arising out of Land’ Acquisition Pro- 
‘Geedings’ taken under the erstwhile Hy- 
‘derabad' Land ‘Acquisition Act. The ad- 
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Vijay Kumar v. State of Maharashtra 


ATR, 


mitted. position, as found by the High 
Court, seems to be that-the land in dis- 
pute is situated in the city of Jalna which 
is a developing town and in the neigh- 
bourhood of the plot in-dispute a ‘grain 
market has already been built, Several 
other municipal. plots have also been sold 
out. Constructions like shops have come 
up. .The land was acquired sometime in 
the year. 1954 and from the finding of the 
High Court it appears that the plots al- 
most contiguous to the land in question 
have great building potentiality. A res- 
pectable witness like Mohanlal Deep 
Chand, who was the President of the 
Municipality, had deposed that the aver- 
age sale value of such land would be 
Rs. 15 per sq. yard. In this connection the 


` High Court observed as follows:— 


“Plot No. 26 which is behind plot‘ No, . 
27 on the 70 feet road fetched the price 
at Rs. 15 per sq. yard, These sales ‘have 
been deposed to by claimant’s witness No. 
1 Mohanlal Deep Chand who was then 
the President of the Municipality. These 
sales have not in fact been challenged op 
behalf of the State, It is clear from these 
sales that the situation of these plots has, 
played a very important role in the- price 
obtained by them.” f 


The High Court pointed out that the evi- 
dence of Mohanlal Deep Chand has not 
been challenged on behalf of the State 
Ir these circumstances, therefore, this 
was a very reasonable and adequate basis 
fcr determining the compensation of the 
land in dispute. Again at another place 
the High Court has héld that even if 
Rs. 15 per sq. yard was taken for a smal- 
ler plot in the locality, as the locality. was 
not properly developed, sufficient allow- 
ance should be given for reducing the 
amount of compensation. The High Court 
accordingly upheld the compensation 
awarded by the Civil Court @ Rs. 2 per 
sq. yard. Having regard to the circum- 
stances of this case we find that there is 
absolutely no warrant for the High Court 
for upholding the rate of Rs. 2 per sq 
yard which was grossly inadequate hav- 
ing regard to the locality; the ` character 
of the land; the building potentiality; the 
coming up of the various constructions 
and such other factors, and. more parti- 
cularly when the High Court itself. found 
that the evidence of the Presiderit’of the 
Municipality remained unchallenged and 
was not contested by the State. Thus tak- 
ing the case at the lowest even if Rs. 18 
per sq. yard is held to be the correct sale 
value of the land and! deducting 1/8rd as 
the area was not fully .. developed, the 
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minimum compensation that - -could - be 
. “awarded. to’ the appellant. would . be at 
the rate ‘of RS.’ 17 per sq. yard. This Court 
in the ¢ase of Tribeni Devi. -v.- Collector 
of Ranchi, (1972) 3 SC2 208 at p. 213: 

(AIR, "1972 SC 1417 at p. 1421) has observ- 
ed that where an area is not fully devel- 
oped, a deduction of 1/3rd cân be made. 
In this connection this court observed as 
follows:— 


“In order to develop that-area at least 
the value of 1/Erd of the land will have 
to be deducted for roads, drainage and 
other’ amenities. ’ 


For these reasors, therefore, we ‘are satis- 
fied that the judgment of the High Court 
was clearly wrong and‘ did not: follow 
the correct principles ir determining the 
proper compensation: to which the ap- 
pellant was ent:tled-for the land in dis- 
pute. We, therefore, ailow this ‘appeal 
and enhance the ‘compensation from 
Rs. 2 per sq. yard to Rs. 10 per sq. yard. 
The appellant will be ertitled to.the pro- 
portionate increase in the interest and 
solatium as a result of the enhanced com- 
pensation awarded by us. In the circum- 
stances of this zase, there, will . ‘be no- 
order’ as to costs. 


4 


ee ` Appeal. allowed. 





AIR 1981 SUPREME COURT 1633 

, . (From; Gujarat) 

D. A..DESAI AND A.. VARADARAJAN, 
' JIS 


Petition for. Epei] Leave to peer 
(Civil) No. 4198 of 1981, D/- 8-5-1981. 


Smita Johnbhai Master and others, Pe- 
titioners v. The State of Gujarat and 
others, Respondents, _ 


Constitution of India, Art. 136 — Peti- 
tion for special ‘eave — Mitigating harsh- 
ness of. law blended with fairness of 
equity — Directions for - — Issuance of — 
Tilustration, , 


- Students were’ admitted to “institutions 


for ‘primary .:teachers’ training 
certificate: examination under 

orders of State Government ~ but’ during 
pendency. of writi: petition challenging 
validity of those orders, the-same were 
withdrawn. Against these orders. of with- 
drawal .some students. filed writ petitions, 
but they were dismissed: The Letters Pa- 
tent Appeals alsc’ met with: the same fate. 
Meanwhile, the. students - is ace first’ 


P eee 
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certain 
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year course and appeared’in the examina- 
tion. On petition: ‘for grañt` of’ special - 
leave. against. dismissal of writ petitions 
and. the Letters Patent Appeals, the ‘stu- 
dents were directed to be treated’ as ad- 
mitted for the limited period of the first 


year. These directions were issued . only 
with a view to mitigating the. 


harshness 
of law..blended: by the fairness ‘of .equity. 
The writ petitions against withdrawal 


orders were also permitted to be with- 
drawn. (Paras 5, 6) 
ORDER:— Petitioners and several 


others were admitted to diferent institu- 
tions preparing students for primary tea- 
chers’ training course certificate exami- 
nation under five different orders dated 
August 29, 1980, September 17, 1980, Sep- 
tember 22, 1980, October 3, 1980 and 
October 9,° 1980, issued by the Director 
of Education, State of Gujarat. Validity 
of these orders was challenged on the 
ground that they were arbitrary, with- 
out authority and in flagrant violation of ` 
the guidelines issued by the State Govern- 
ment, in several writ petitions filed in 
the Gujarat High Court, At the hearing 
of one of these petitions learned counsel 
appearing for the State of Gujarat in- 
formed the ‘Court that the State Govern- 
ment had decided:.to withdraw and can- 
cel the aforementioned five orders, As a 
sequel - admissions granted under the 
aforementioned orders -'were withdrawn 
and cancelled: ‘Some of the students, in- 
eluding the petitioners in this petition, 
questioned the action of the State Gov- 
ernment in withdrawing ard cancelling 
the aforementioned orders under which 
they had secured admission, in writ peti- 
tions filed in the High Court of Gujarat, 
learned’ single Judge of tha High Court 
dismissed these petitions, ` Letters Patent 
Appeals filed against the orders of the 
learned’ Single Judge were also dismissed 
by a Division Bench ‘of the High Court. 
Present- petitioners thereupcn moved this 
Court ‘praying for special leave to appeal 
against sne decision of the T Divison 
Bench. -- a 

“2. Mr, SH. ‘Sheth, ‘-learned ‘grins! 
appeared: for the petitioners, Mr. M. N. 
Shroff, learned counsel app2ared for re- 
spondents’ 1 and 2, Mr. Soli Sorabji and 
Mr. K.H. Kaji learned co.nsel appear- 
éd for some of the responcents at the 
hearing of these ‘petitions. 

3. .Mr. S. H. Sheth, learned counsel for 
the petitioners informed th= Court that 
not only. the petitioners in this petition 


but those whọ were, admitted, purgoant to 
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the orders of the Director of Education 
for giving admission :to the institutes pre- 
paring students for ‘primary teachers’ 
training course. certificate ‘examination 
have completed one year:of training: and 
have appeared at examination. : To be 
precise, the certificate course is of two 
years duration and there is examination 
at the end of. one' academic: year Zollowed 
by final examination at. the end. of se- 
cond.-academic year. The students who 
undoubtedly secured admission under 
orders which. were found to be invalid 
and were subsequently withdrawn were 
S.S.C.. qualified young men and women 
that they paid the fees, continued to re-. 
ceive training and have appeared at the 
examination. The question is, should these 
youngsters be deprived of ore year. 
of their precious life and the training 
imparted to them rendered, .: rugatory 
merely because at: ‘the. end of one year it. 
is now found that the orders ‘securing 
‘ admission to them have been withdrawn.. 
Maybe, the Gujarat Government and: the. 
Director of Education „were. not well. ad-. 
vised in directing admissions in.the man- 
ner done under the orders whien . have 
been subsequently... withdrawn. . ‘Should 
these unwary students: not guilty on their 
own part: of any improper conduct, suffer: 
such harsh . treatment, . lose.a precious. 
year of life and- be denied the. benefit of 
a course. which they- have completed. - at. 
least for a period of one. year! 


“4. Undoubtedly ‘a, grievance : is being 
made now that, those- who. benefit by. the 
Court’s interim order should not be.allow- 
ed to take any advantage, of. it -if the. 
petition. in which interim order was"made. 
is. Hable to: be rejected. Another grievance 
equally meritorious is that. those. who 
secured admission which is. found to. : be 
unjustified but continued to receive, irain- 
ing under the interim. orders. of the 
Court;. would enjoy an unfair, : advantage 
over those who failed to. get, admission 


because of the invalid -admissions of-the. . 


first mentioned persons, Conversely: ; if. 
interim’. arrangement is not directed, what 
challenge initially’ made in the, “petition. 
to the; (Court turns out to be effective. and. 
valid. ‘These are some unavoidable conse; 
quences of the system which. howsoever 
one may disapprove, eannot be wished: 
away. Even if we do not, grant. any reef 
to the’ petitioners whose’ ‘petition is being 
dismissed, those who could not ` -secure 
admission would - hot. be. ‘better’, off, 
because their ‘loss of one year cannot - -þe 
compensated or restored by any process 
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known to law, Clock cannot be put: back 
howsoever’ one may ardently desire, 


"5. Therefore, with a view’ to mitigat- 
ing the’ “harshness of Jaw blended by. the 
fairness of equity, we direct that all 
those who’ secured admissions under’ the 
aforementioned ‘five orders of the Diree- 
tor of Education and have: completed first 
year course and have also appeared at 
the examination held at the end of first 
academic. year should be treated as ad- 
mitted for the limited period of first year, 
Their results should be: declared, How- 
ever, it is made distinctly clear that on 
this account they would not be entitled 
to, claim, even if they shave passed the 
examination, admission in. the second 
year course, They will have to seek _ad- 
mission in the second year. course in case 
they are, declared successful in the.. first 
year examination. on merits and at the 
discretion of the ASEEN of the in- 
stitutions, 


<6. In view of this ‘direction, Mr; S. H 
Sheth, learned counsel for the- petitioners, 
requested the Court that the petition fil- 
ed by the'petitioners in the High Court 
may be permitted to be withdrawn, We 
grant permission with the result ‘that 
appeal becomes'-infructuous and stands 
disposed of accordingly. 


,. Order aecordingly. 





“AIR 1981 SUPREME COURT 1634 
(From: Punjab & Haryana) ; 
< PATHAK ‘AND 0. ‘CHINNAPPA 
“REDDY, IJ.’ 

Civil Appeal No, 394 (Nj of 1972, Dja. 
21-7-1981. 

Asa Ram, Appellant v. ‘Union of ‘india, 
Respondent, 

Evacuee Interest '(Separation) Act (64 
of 1951); S. 9 (2) — Mortgage’ ‘not redeem- 
éd within “period of 60 years — Act com- 
ing into force before expiry of period of 
60 years:from the date of mortgage — 
Suit for possession — As mortgage was’ 
subsisting on::the date -of coming: into 
force:.of the Act, mortgagee’s rights . had 
been. extinguished: by virtue of S. 9 (2) — 


Suit ae was: Daji aeaa. a 
fle i ` (Paras ‘4, 5). 


PATHAK, J. "This isa plaintiffs’ ap-, 
peal by special ledve against a judgment 
and decree of the High Court of Funjab 
and. Haryana affirming’ in. second appeal 
the dismissal of his suit: for pomem: 


ee pedelee 
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2. The appellant filed a suit for pos- 
session alleging that. the land in suit had 
been mortgaged by the original owners 
with his predecessors-in-interest in the 
year 1949 Bk. and that as the mortgage 
had not been redeemed within time, he 
had become absolute owner of the land, 
The suit was contested by the Union of 
India on the ground that the successors- 
in-interest of the mortgagors had become 
evacuees and as the mortgage was sub- 
sisting on October 30, 1951, when the 
Evacuee Interest (Separation) Act came 
into force, the mortgag2e’s rights had 
been extinguished by virtue of S. 9 (2) of 
that Act, a, oho 


3. The trial Court and the first ap- 
pellate Court concurred in dismissing the 
suit and the High Court, in second appeal, 
has maintained the decree of dismissal, | 


4, In this appeal the appellant con- 
fends that the period of 60 years from 
the date of the mortgage had expired be- 
fore the Evacuee Interest (Separation) 
Act came into force and therefore Sec- 
tion 9 (2) could have no effect on rights 
which had already accried to the appel- 
lant. In our judgment, the contention is 
without substance. It is the.case of the 
appellant that the original mortgagees 
entered into possession in the beginning 
of Rabi 1949 Bk. That corresponds to 
1892 A.D. Clearly, the period of 60 years 
expired sometime in the year 1952. Mean- 
while, the Evacuee Interest (Separation) 
Act had already come into force on Octo- 
ber 30, 1951. The mortgage was subsist- 
ing on that date and was therefore effect- 
ed by the enactment, on . 


. 5. Our attention was drawn to Ex. 
P-3, an extract from the register of mu- 
tation, which reads “Mortgage with pos- 
session dated 2nd December, 189r for 
Rs. 575”. It is apparent that reference is 
to the document and not to the date on 
which possession was taken, As the case 
of the appellant is tha; the mortgagees 
entered into possession in 1949 Bk., that 
is to say 1892 A.D., this entry cannot be 
construed in favour of the appellant, 


6. In the result,. the appeal fails and 
is dismissed with costs. 
Appeal dismissed, 
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AIR 1981 SUPREME COURT 1635 — - 
V. R. KRISHNA IYER AND 
O...CHINNAPPA REDDY, JJ, 

Civil Appeal No. 2813 ‘af 1979, 
26-3-1980. ° 5 Ri 

Deep Chand Gobind Ram Asnani,' Ap- 
pellant v.’ Union of India and ‘others, 
Respondents, : 

Constitution of India, Art 136 — 
Interference by Supreme Court in ap- 
peal by special leave — Sum ef Ru- 
pees 50,000/- deposited im trial Court by 
State in pursuance of a decree. against it 
withdrawn by appellant.— Reversal of 
decree by High Court — In appeal 
Supreme Court suggesting to “Govt. to 
take realistic view — Acceptance of the 
same by Government -— Appellant. al- 
lowed to keep sum of Rs, 50,000/. in full 
Settlement -of all claims imcluding pen- 
sionary and other retiral benefits — Ap- 
pellant also granted cost of Rs; 10,000/- 
to be paid by State, . (Paras 1, 2) 

KRISHNA IYER, J.:— This ` appeal 
which ` had: been’ heard at some length 
ended up at a certain staze by a sug- 
gestion from the Court to the State to 
take a realistic view’ of the situation 
apart from the merits of she matter, A 
sum of Rs._50,000/- had teen deposited . 
in the trial’ court by the State when’ ‘a 
decree’ was passed . against it ‘and in 
favour of the appellant. This sum was 
withdrawn’ by’ the appellant although 
the decree, itself was. reversed .by the 
High Court, In this court, the . appellant 
put forward many contentions which 
were contested by the Stete-respondent, 
At the end of it all, we felt that with- 
out detailed consideration of the merits 
of the matter and having regard to the 
fact that the appellant’ was absolutely 
indigent, the Government may allow 
the appellant to keep a sum of Ru- 
pees 50,000/- in full settlement of all ` 
his claims including pensionary. and 
other retiral benefits: Counsel for the 
State Shri Lalit today represents that 
the State has given respectful considera- 
tion to the Courts suggestion and his 
persuasion and has accepted the direc- 
tion that a sum of Rs. 50,000/- be paid 
to the appellant in full. This sum need 
not be paid now because it has already 
been withdrawn by the appellant, Thus 
we direct that the appellant be entitled 
to a sum of Rs. 50,000/- in full settle- 
ment of all his claims and that the State 
need not pay any amourt because . the 
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appellant. has already received -he same. 
by withdrawal from: the trial court. 


2.° In exercise of our jurisdiction to 
award costs and having .regard to the 
equities of the situation and in the cir- 
cumstances of the case, we make a 
direction that the appellant be paid by 
‘the State a sum of Rs. -10,000/- by way 
of costs. This sum will be deposited -, in 
‘three months from today. The appellant 
will have no more claim whatever, The 
appeal is disposed of as above, 


Order accordingly. 





AIR. 1981 SUPREME COURT 1636 
(From: Madhya Pradesh)* 
D. A. DESAI; A. D. KOSHAL AND 
A. P. SEN, JJ. pos 

Civi] Appeals Nos. 1029 and 1030 of 1981 
Spl. Leave Petns. (Civil) Nos. 6150 and 
7829 of 1979 and Writ Petns. Nos. 435, 
763, and 813 of 1979, D/- 13-3-1931. 

Vishundas Hundumal, etc., Petitioners 
v. The State of Madhya Pradesh and 
others, Respondents. 


Constitution of India, Arts. 136, 14 — 
Special leave petition — Discrimination 
— Interference — Scheme of nationalisa- 
tion of routes — Certain existing opera- 
tors allowed to operate on overlapping 
portions of notified routes wkile peti- 
tioners denied such facility — Supreme 
Court directed petitioners also to be 
given similar facility. (Motor Vehicles 
Act (1939), S. 68-C). 

Where while cancelling and/or curtail- 
ing permits of petitioners permit holders 
for routes, parts of which overlapped 
with the notified routes other permit 
holders in the same class havinz stage 
carriage permits for certain rouces parts 
of which were overlapping with the noti- 
fied route were treated favourebly by 
neither curtailing nor cancelling their 
permits and were permitted to ply their 
stage carriages by passing over a portion 
of the notified route, the Supreme Court 
directed that the order/conditions in per- 
mits curtailing the permits of the peti- 
tioners prohibiting them from passing 
over the overlapping portion cf their 
routes with the notified route be quash- 
ed and declared to be of no consequence 
till all the operators including those ex- 
cluded and similarly situated were simi- 


*C.\W.P. No. 15 of 1979 and M. F. No. 12 
of 1979, D/- 15-1-1979 {Madh Pra). 
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Vishundas ‘Hundumal v. State of M. P. 


ALR. 
larly treated;-when' the Court did not find 
any willingness ón the part of the State 
authorities to rectify the error either in 
tke High Court or before the Supreme 
Court. Discrimination under Art. 14 is 
conscious discrimination and: not acciden- 
tal discrimination that arises from over- 
sight. which the State is ready to rectify, 
AIR 1967 SC 603, Explained. ` (Para’ 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 603: (1963) 2 SCR 152 °3, 
i : s 4,5 

G. L. Sanghi, “Sr. Advocate (S. K. 
Mehta, P. N. Puri and M. K. Dua, Advo- 
cates with him), for Petitioners, Rame- 
shwar Nath, Advocate of M/s. Rajinder 
Narain and Co. and S. K. Gambhir, Ad- 
vocate, for Respondents. eA 

DESAI, J.:-— Petitioners in this group 
of petitions under Art. 32 of the Consti- 
tution and petitions for special leave. to 
appeal were at the relevant time holders 
of stage carriage permits granted to 
them under the M. V. Act, 1939 (‘Act’ for 
short), and were operating stage carriages 
on the routes for which permits were 
granted. Scheme No. 50-M was. framed 
and publicised by the Madhya Pradesh 
State Road Transport Corporation (‘Cors 


poraticn’ for short), covering certain 
routes including (i) Rewa-Shahdol; and 
Gi) Satna~-Ramnagar, which were to bè 


reserved for exclusive operation by thé 
Corporation. After objections were invit- 
ed and heard, the scheme was finally ap- 
proved and it came into force on January 
20, 1979. On the approved scheme coming. 


into force part of the routes on which 
petitioners were operating, overlapped 
with the notified routes, Consequently 


their permits were curtailed prohibiting 
them from operating their stage carriages 
on a portion of their routes which were 
overlapping with the notified routes, , This 
action was challenged by filing writ peti- 
tions under Art. 226 of the Constitution 
in the High Court of Madhya Pradesh at 
Jabalpur. A Division Bench of the High 


Court rejected all the petitions except 
one. Hence some petitions for special 
leave and other writ petitions filed by 


the petitioners who are operators ‘of the 
stage carriages and who are affected. by 
the curtailment of their permits conse-. 
quent upon the approved scheme coming. 
into force. ae SF a a S 

2. Number- of contentions were raised: 
bežore the High Court, about the validity 
of the scheme, the procedure adopted 
while approving the scheme, the oppor- 
tunity to raise objections and the consi- 
deration of the objections. None of them. 


w 
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‘others in all 19. who, 


Court’ rejecting’ those contentions - are so 


‘convincing that we adapt them . and re- 


ject all those contentions, 


3. The . only. contention . that survives 


. for our consideration is that. while can- 


celling and/or curtailing certain ` permits 
for routes, parts of which ` overlapped 
with the notified routes there were other 
permit holders in. the same class having 
stage carriage permits for certain routes 
parts of which were overlapping with the 
notified route and yet in the case of peti- 
tioners their permits were curtailed pro- 
hibiting them from operating their stage 
carriages on that portion of the route for 
which they had permit which was over- 
lapping with the notified route, while 
though -similarly 
Situated, vere favourably treated by 
neither curtailing nor , cancelling their 
permits and were permitted to ply their 
stage carriages on the routes for which 
they had permits passing over a portion 
of. the notified route without any let or 
hindrance, The contention is that this is 
hostile discrimination by executive act 
without any valid criteria for picking 
and choosing and that the discrimination 
is so writ large on its face that the Cor- 
poration and the State Government did 
not try to justify the same before either 
the Special Secretary whe heard the ob- 
jections or the High Court and took con- 
venient refuge under the plea of uncon- 
scious and unintentional discrimination 
through oversight relying ‘upon Ramnath 
Verma v. State of Rajasthan, (1963) a 
SCR 152: (AIR 1967 SC 603). Those 19 
operators who received a favourable yet 
unjustified treatment are listed at page 
45 in Special Leave Petition No. 6150/79. 
Neither the learned counsel for the Cor- 
poration nor Mr. Gambhir for the State 
of Madhya Pradesh attempted to justify 
classification amongst operators holding 
stage carriage permits and plying vehi- 
cles on routes part of which was over- 
lapping with the notified route, 


4. Before we examine what has been 
laid down by this Court in Ramnath 
Verma’scase (AIR 1967 SC 603) it would 
be advantageous to recall how the Spe- 
cial Secretary appointed to hear objec- 
tions and approve the scheme dealt with 
this contention of the petitioners, In 
paragraph 13 of his order he has observ: 
ed as under:— 


“It is clear from the evidence that cer- 
tain permits which were valid on the date 
of the publication of the scheme were left 
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l found. favour with the High Court. . and 
‘the reasons which ‘appealed - to” the High 
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out and have-not been included in- ‘the, 
‘scheme. which was published under - Sec- 
tion 63-C. The question tc be considered 
is whether the permits have been left 
out by- the’ Corporation ednsciously and 
whether this is an ‘act’ of conscious dis¢ri- 
‘mination. And also if it is conscious. dis- 
crimination, what will be -ts effect. ~The 
“law rélating-to left out permits has „been 
‘laid’ down by the Supreme Court in Ram- 
nath Verma v. State of Rajasthan.” ` 


ee 
aoe 


After referring to the facts in Ramnath 
Verma’s case, he’ held that error or omis- 


Sion was on the part of the Regional 
Transport Authority in not supplying 
particulars of all those permits . which 


were valid and which were either to be 
curtailed or cancelled consequent upon 
the approved scheme coming into force 
and on this account the Ccrporation can- 
not suffer and the whole scheme cannot 
be struck down. For almost identical rea 
sons the High -Court ‘has regatived -this 
contention, : 


‘5. Undoubtedly, the error or 
sion was on the part of zhe Regional 
Transport Authority in rot supplying 
full information to the Special Secretary 
about all the valid permits in. force .at 
the. relevant time and which were either 
to be curtailed or cancelled consequent 
upon.the approval of the scheme, This 
error or omission on the part.of the Re- 
gional Transport Authority ` has resulted 
in gross discrimination between the trans- 
port operators in the same class in ihat 
some have their permits remaining intact 
with right to ply their vekicles on the 
notified route and some others whose 
permits are curtailed. That this is 
discrimination between persons .in the 
same class does not call fer any discus- 
sion. Maybe, the discrimina“ion may arise 
out of error or omission on the part of_a 
governmental agency but the question is: 
Can it be overlooked on that account? 
Ramnath Verma’s case (AIF. 1967 SC 603) 
cannot help the responden:s in this be- 
half because a Constitution Bench of this 
Court held in that case that discrimina- 
tion under Art. 14 is conscious discrimi- 
nation and not accidental discrimination 
that arises from oversight which the 
State is ready to rectify. We did not find 
any willingness on the par:.of the State 
authorities to rectify the error either ‘in 
the High Court or before this Court. 
There was some vague sugzestion of an- 
other scheme which was under examina- 
tion which may ultimately resultin recti- 
fication of. this discrimination. No con- 
crete or adequate information was ` laid 


omis- 
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before the Court as to whether that 
Scheme is pending and. how long would 
it take to reach its final destination, And 
further, there is no guarantee that it will 
be approved. We, however, take note of a 
submission. by Mr, Gambhir, learned 
counsel for the State Government that 
the said scheme would-be finalis2d with-, 
in a period of six months, 


6. -Conceding that this was discrimina- 
tion unconsciously indulged intc by in- 
advertence or oversight on the part cf a 
governmental agency, by this order we 
only propose to rectify the same and not 
reject the whole scheme. Such an ap 
proach. would’ be destructive of a whole- 
some effort ‘towards nationalisation of bus 
transport ‘which is generally undertaken 
in public interest. When discrimination 
is glaring the State cannot take recourse 
to inadvertence in its action resulting in 


discrimination. The approach is, what is ` 


the impact of State action on the funda- 


mental rights of citizen, In  zhis “case. 
denial of — equal protecion is 
complained- of. And this denial 
of equal protection, flows from 


State action and has a direct impact on 
the fundamental rights of ‘the petitioners. 
We, therefore, propose to take a construc- 
tive approach by removing the discrimi- 
nation by putting the present petitioners 
in the same class as those who have en- 
joyed favourable’ treatment by :nadvert- 

‘ence on’ the part of the REAR ‘Trans- 
port AHONEN: 


7. Accordingly we hereby dizect that 
the order/conditions in permits curtail- 
ing the permits of the petitioners prohi- 
biting them from passing over the over- 
lapping portion of ‘their route with .the 
notified route be ‘quashed ` and declared 
to be of no consequence till all the op- 
erators including those excluded and 
similarly situated are similarly treated.. 


'8. Before concluding it may 5e. notic- 
ed that we were told that the petitioners’ 
permits have expired. This order is -not 
to be interpreted or used for even . re- 
motely or indirectly suggesting . that 
under the effect of this order or as a ré- 
sult of this order petitioners. are entitled 

_ to renewal of their permits. The benefit 
of the order hereinabove made would be 
available, if and only if, the petitioners 
have valid permits for operating stage 
carriages and if such permits are there, 
they would be without restriction for 
operating on that part of the route of 
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each `of the petittoners which overlaps 
with the notified route but it would ba 
open to the Regional Transport Authority 
to impose. corridor, restrictions, So, how- 
ever, that such restriction does- not suffer 
from the defect of discrimination: which 
we have held by this Judement to be 
unconstitutional, 


Order accordingly. We ‘allow the spe~ 
cial leave petitions’ and the writ petitions 
to the extent herinabove indicated with 
no order as to costs, A À 

i ‘Order accordingly. 





AIR 1981 SUPREME COURT i638. 
(From: Allahabad) 
R. S. SARKARIA AND . 3 
O. CHINNAPPA REDDY, JJ. 

Criminal Appeal No, 212 of 1947, DJ- 
8-2-1989, 

- Pooran Singh, Appellant Ve 

U, P,, Respondent, ; i 

Penal Code (45 of. 1860), Sections 304, 

Part I, 53 — Sentence — Reduced to im- 

prisonment already undergone (eighteen 

months) as accused was raw youth of 

19 years. (Para 1) 


State of 


SARKARIA, J.:— We have heard Mr. 
Garg, learned counsel for the appellant 
and Mr. O, P. Rana, learned counsel for 
the respondent State, . Taking into con- 
sideration all the circumstances of the 
ease, including the fact that at the time: 
of occurrence the appellant was a raw | 
youth of 19 years, we, while maintain- | 
ing the conviction. of the appellant un-! 
der Section 304, Part I, I. P, C, reduce. 
his sentence to : imprisonment . already 
undergone, which is -stated to be about 
18} months, Subject to this reduction in 
the sentence, the appeal is dismissed. 
The bail bond of the appellant is ae 
charged, 

f _ Order PTEE 
SXÍBRIASO/ODVT 
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D. A. DESA? AND A P. SEN, JJ, 


Writ Petn, No. 155 of 1979 . and Spl 
Leave Petns. (Civil) Nos, 6094; 6138; 
6148 ang 6149 of 1979, D/- 8-5-1981. 


(1) Allied Trensport Co. and another; 
(2) M/s. Ramgopal Satyanarayan; (3) 
Tandon & Sons Bus Operator; (4) Krishna 
Transport Co., Rewa and (5) Vindhya 
Motor Transport Co-op. Society, Peti- 
tioners v, State. of. Madhya Pradesh: and 
others etc., Respondents (in all Petitions). 


_ Motor Vehicles Act (4 of 1939), S. 68-F 
— Permits to private operators — Cur- 
tailment of permits of some operators —~ 
Validity. (Constitution of India, Art. 14). 

If the petitioners have valid permits 
and they are scbsisting but are curtailed, 
and on the routes covered by those per- 
mits including the nationalised routes 
there are other operators similarly situat- 
ed whose perm-ts are not- curtailed, then 
the curtailment of the permits of the 
petitioners will be invalid. AIR 1981 SC 
1636, Explained. (Para 4). 


‘Cases Referred: . Chronological Paras 
AIR 1981 SC ,1336- 1, 2, 13 


DESAI, J.:— The point raised: in this 
group of writ petitions and special leave 
petitions is covered by the decision ren- 
dered by this Court in Civil Appeat No, 
1029 of 1981. and allied appeals pronounce- 
ed. on March 13, ł981: (reported in -AIR 
1981, SC .1636). ` Therefore, this group of 
writ, petitions and special leave petitions 
will be governed by the aforementioned 
judgment and -will stand disposed: oE in 
terms of that Judgment, © i 


2. The order. herein. indicated would 
have been suffizient for disposal of | this 
group of matters but learned counsel. ap- 
pearing for the- Madhya Pradesh Road 
Transport Corporation. very . vehemently 
urged that an attempt is being made by 
the operators to take an unfair advantage 
of the judgment of this Court as if the 
judgment. mandates the authorities under 
the Motor Vehicles Act to grant . them 
permits which =hey are .not otherwise 
entitled to, One hasto. guard. against such 
a situation. Being conscious of this; fact, 
in the judgmen:. dated 13th March,- 1981, 
in Civil Appeal No. 1029 of 1981: -(report- 
ed in AIR 1981 SC 1636}, we have clearly 
expressed ourselves in this behalf... That 
bears réproduct.on as part. of this- date: 
ment (at p,.1638}— - 
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. Allied Transport Co, v, State of M. P. 
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“Before concluding it may be noticed 
that we were told that the petitioner's 
permits have expired, This order is not.to 
be interpreted or used for even remotely 
or indirectly suggesting that under the 
effect of this order or as a result of this 
erder petitioners. are not entitled to re- 
newal of their permits, The benefit. of 
the order hereinabove made would be 
available, if and only if, the petitioners 
have valid - permits for operating ` stage 
carriages and if such permits are there, 
they would be without restriction for op- 
erating on that part of the route of each 
of the petitioners which overlaps with the 
notified route but it would be open to the 
Regional Transport Authority to impose 
corridor restrictions, So, however, that 
such réstriction does not suffer from the 
defect of discrimination which we have 
held by this judgment to be unconstitu- 
tional. Order accordingly. We allow the 
speciat leave petitions and the writ peti- 
tions’ to the extent hereinabove indicated 
with no order as to costs.” 

3. Even on this occasion we want to 
be explicit with regard to what we are 
directing by this judgment. 


4. If the petitioners have valid per- 
mits and they are subsisting today but are 
curtailed, and on the routes covered by} 
those permits including the nationalised 
routes. there are other operators similarly 
situated whose permits. are not curtail- 
ed, then the curtailment of the permits 
of the petitioners will be invalid, That 
is. all the operative portion of this judg- 
ment, and that is what we hereby direct. 


5. We, however, propose to take note 
of certain special facts brought fo. our 
notice in this. group of matters, and would 
deal with each-one. of them separately, 


6. Vindhya Motor Transport Co. “has 
filed S.L.P. No, 6148 of 1979. The petition- 
er has a permit renewed for a_ period 
of three years effective from 13th Octo- 
ber, 1979 and the permit has been cur- 
tailed on Rewa-Shahdol , section, We 
direct the R.T:O.' to, remove the curtail- 
ment if there are other similarly situated 
permit holders whose permits are not 
curtailed, This order is not. meant to 
suggest ‘that’ a ‘permit, is to, be granted 
pursuant: to this order, | 


7. Krishna Transport: Co. has. filed S$. 
P. 6138 of 197% The. permit. held:by this 
petition has been: renewed. for-a period 
of three years commencing on 30th Jung, 
¥977 and it has been curtailed on Rewa- 
Shahdol- section. The direction herein- 
above given in case of. Vindhya Motor 
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‘Transport -.Go.; will- apply- mutatis mutan- 
dis ‘to this.case. | --- 


“8. Tandon’ /dnd° Sons’ have- ~ 
S.L.P. No. 6149 of 1979, They held a per- - 


mit up-to 11th August; 1970 and th®re-. 


after the permit is neither“ renewed nor 
a: fresh one issued to them. Eleven years 


after, no case.is made out for any velg, 


being- ‘granted . to’ them, - 

9. But the petitioners Tandon ‘and 
Sons have another permit on Rewa-Gar- 
sari route which was renewed for a per- 
iod. of three -years effective from 4-h April, 
1979 but, was limited to Garsazi-Rehta. 
route only. This has the effect’ of curtail- 
ment of permit and if there is another 
operator similarly. situated without cur- 
tailment of permit the R.T.A. skall re- 
move the curtailment in the case of this 
petitioner also. 

“10. Ram Gopal Satya ‘Narain has filed 
S.L.P.. No. 6094 of 1979. This petitioner’s 
permit was renewed with effect from Tih 
July, 1980 for Shahdol-Annuppur. 


Rewa-Shahdol route. The direction given 
above in  Vindhya Motor | Transport 
Co.'s case will apply niutatis mutandis 
to this case. : 

“11. Ram Gopal Satya Narain has ‘also 
ariother permit for operating on Rewa* 
Pandra route. This permit has rot~heén 
_ renewed since 26th ‘June, 1971: Ten’ years 
after the last renewal, no case is made 
out for any relief, and the petition in 
that behalf would stand rejected. ` , 

12. Allied Transport Co. has filed writ 
petition No. 155 of 1979, It is difficult to 
make‘out if any of the permits of the 
petitioner is curtailed. The petitioner 
appears to have three permits for operat- 
ing on three routes bearing names Sidhi- 
Shahdol (Permit No. 198), Shahdol- 
Janakpur (Permit No. 337) and Sidhi- 
Shahdol (Permit No. 441). It appears from 
the record that the operator operated his 
buses on the strength of some stay order. 
His permit No. 198 expired on $lst De- 
cember, 1972; permit No.. 337 expired on 
25th, September, 1969 and Permit No. A441 
expired on 30th September, 1965. ‘There-, 
after, the petitioner appears to b2, not in 
possession of any valid „permit. No. ques- 
tion ‘of granting any relief, arises to this 
petitioner after such a long’ lapse of time: 
The..petition. is hereby rejected, 

<13. .The order in each case is subject 
to: ‘the decision -rendered in. Civil Appeal: 
No. 1029. of 1981: eparina in AIR 1981 
SC 1636)... - 
Be eS ree + Order. accordingly. 
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B.K.U.K.S. Mandali Ltd. v.: KsU.K- Mandal, .- 


‘filed i 


This’ 
has the effect of curtailing the permit on 


Kodinar A. L-R. : 
- AIR -1981 SUPREME. COURT “1640 
>> (From: Gujarat) © 
R. S. PATHAK AND A. D. KOSHAL, JJ. 
‘Civil Appeal‘ No. 129 (NL) of 1978, D/- ` 
p 1981. 


Bileshwar Khand, Udyog Khedut Saha- 
kari Mandali Ltd., Kodinar, Appellant v. 
Khand Udyog Kamgar Mandal, TAPAN ; 
Respondent. 


Constitution of India, Art. 226 — Pro- 
cedure — Finding by Industrial Court 
that certain workmen in seasonal factory 
enjoy permanent status — Writ petition 
— Dismissal in limine held not proper — 
Order D/- 26-9-1977 of Guj. H. C. Revers- 
ed. ((i) Industrial ‘Disputes Act (1947), 
Sch, 2, Item 6; (ii) Conditions of Service 
— Permanent or temporary employee), i 


Workmen in seasonal factory — indis 
trial Court holding that they are perma- 
nent being employed for 240 days or 
more — High Court dismissing petition 
in limine, without examining whether 240 | 
days’ service should be in any one year 
alone or in successive years — High 
Court also not examining finding whe- 
ther workmen were employed round the 
year — Dismissal. held ‘not proper — Case 
remanded ‘for disposal on merits. Order 
D/- 26- 9- 1977 of Gujarat High Court Re- 
versed, (Paras 3, 4, 5) 


PATHAK, J.:— This appeal by special 
leave is directed against an order of the 
High-Court of Gujarat dismissing in 
limine the appellant’s writ petition chal- 
lenging an industrial award. 


2. The appellant is a . co-operative 
society,, whose members include cultiva- 
tors of agricultural produce. It operates 
a sugar factory and its labour force in- 
cludes seasonal workers. On 10th April, 
1973, the Khand Udyog Kamdar Mandal 
served notice under S. 42 (2) of the Bom- 
bay. Industrial Relations Act, 1946 de- 
manding that 124 seasonal workers 
should be given permanent status. Con- 
ciliation. proceedings were- taken and 
having failed; the. dispute was referred 
to the Industrial Court, Gujarat. On 29th 
July, 1977 the Industrial Court made an 
award’ directing the appellant to treat 
the 124 workers as permanent ‘employees, 
the. permanent’ status . being vested- in 
them with effect from-the year 1974-75. 
The appellant filed a writ petition before 
the High Court..of Gujarat, and the- writ 
petition was rejected in-limine. $ 


; HY/HY/D455/81/DVT ON ae” 


1984: fs 


R. In’ this! apgeals:.thé ‘main ‘contention 
is that having ,, regard . to the questions’ 

which -arose in -he case the High Court 
‘ erred in ‘dismissing the writ: petition in 
limine. It is pointed -out that in. making: 
its award the Industrial Court adopted. 
the standard that a worker employed for 
241. days or more in the year was entitled: 
to the status of a permanent worker but 
nowhere did the Industrial ` Court con- 
sider whether fcr acquiring that status 
it was sufficient that the worker, was em- 
ployed for such: period in.one year alone, 
as for-example in the present case in 
1972-73, or continued, to be. so, employed 
in successive years, The. Industrial Court 
specifically referred to., the . respective. 
periods of emp.oyment in subsequent 
years, but failed. to notice that in each 
of these years the period fell far short 
240 days. 


4. The Industrial Court had Jo ‘ob- 


served in its, award that most of the 124. 


workers had been employed all the year 
round in. the sugar .factory’s maintenance 
department, and said that this had not 
been disputed by the appellant, - It is 
pointed out that in its writ petition, a 
copy -of which is. before us, this assump- 
tion -in the award was “specifically chal- 
lenged and. the High Court should. have 
examined whether the basis for the Iny 
dustrial. Courts finding was warranted. 

‘5. We have keard learned counsel for 
the parties on. these contentions, and we 
are of opinion, that the appellant is right. 
This was not a case deserving “in limine” 
dismissal in the High Court. The High 
Court should heve called upon the ` re- 
Spondent to present its case,- and then 
disposed: of the matter on its- merits, 

6. Accordingly, the appeal is allowed, 
the. order dated 26th September, 1977 is 
set aside and the case is remanded to the 
High Court for disposal on the merits. 
There is no order, as to costs. 


Appeal allowed, 


AIR 1981 SUPREME COURT 1641 
©:: CHINNAPFA REDDY, A. P. SEN ' 
: AND BAHARUL ISLAM, JJ.. _ 
“Writ Petns. (Criminal) Nos. 2690. and. 
3241 of 1981, D,-. 28-7- -1981. - K 

‘Smt. Kavita, Petitioner: Vv. The: State 
of: Maharashtra. and eae Respondents. 

-> lan : coe 

M. Mohindeer. Abdul Kadar, Petitioner 

v. B. B. Gujral aad DnS Respondents: . 


HY/HY/D512/81/MvJ.. a ee 
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70:0 Ravita- v: State’ of Maharashtra’ 


- been' more -appropriate if the 


S. Cy 1641: 


-(A): “Conservation: of: . Foreign ° -Ex-: 
change and Prevention of Smuggling 
Activities Act (52.o0f 1974), Sections 8 
(b) and: «3 — Reference ‘to’. Advisory 
Board .—-. Reference. can he : made.. by 
Subordinate Officer — Prior: decision of 


Government that it was necessary to de- 


weeks ` 
‘India, 


tain’ person for more than five 
not necessary. (Constitution of 
Article .22 (4)). 


The detaining authority, who may be 
the Central Government, the State Gov- 
ernment or an Officer of either Govern- 
ment, specially empowered in that be- 
half, must be ‘satisfied that it is’ neces- 
sary to detain a person with a view to 
preventing him, from ‘acting in a certain 


manner or doing certain things, and if 


so, satisfied, an‘ order ` of ‘detention may 
be made. The order of detention has not 
to specify the’ proposed. period of deten- 
tion at that stage. The act of making a 
reference to the Advisory Board is a 
mechanical or ministerial act involving 
no exercise ‘of discrétion, though, of 
course the Government is at that stage, 
as at ali, other stages, at liberty to re- 
voke the order of detention. The pre-_ 
scription of five weeks in Section 8 (b) 
of the” Act for. the making of a re- 
ference to the Advisory Board is with a 
view to enable the fulfilment of the 
Constitutional requirement of Art. , 22 
(4) and not. with a view toa imposing an 
obligation upon the Government to con- 
sider the question of the length of de- 
tention and arrive at a tentative conclu- 
sion -even. at -that stage. Therefore, 
where a reference is made by a subordi- 
nate officer and not by the Government 
it could not be, said that there was a 
departure from the: prescribed proce- 
dural- requirement and for that reason 
the continued. detention of the detenu 
for any period longer.: than the five 
weeks mentioned in . Section 8 (b) was 
illegal. E (Para 4) 

- (B) Conservation of Foreign Ex- 


change’ and Prevention of. Smuggling 
Activities Act (52 of 1974), Sections 3 


- and 8'`—- Constitution of India, Art, 166 
_— Detention under ‘Act — Representa- 


tion’ by Detenu - — Disposal of, 


‘The Minister of State, Home Affairs, 
Government of - ‘Maharashtra - can validly 
deal -with the. representation made 
by. a detenu: under -Rules of-Business. It 
could not be suggested that it would‘ ‘have - 


represen- 
tation had been" considéred by the very 
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individual who had exercised kis mind 
at the initial -stage.of- making the order 
of detention; namely the Secretary. . to’ 
the Governmeént.:: 


of the State: Government specially - em- 


powered in that behalf byt by the State. 


Government itself acting through the 
instrumentality. of a Secretary. to. Gov- 


ernment authorised to so act for . the- 


Government under the Rules of busi- 
ness. Governmental. business can never 
get through if the same individual has 
to act for the Government at every 
stage of a proceeding or transaction, 
however, advantageous it may te to do 
SO. Nor can it be said that it would be 
to the advantage of the detenu to have 
the matter dealt with by the same in- 
dividual at all stages. It may ‘perhaps 
be to the ‘advantage of. the detenu if 
fresh minds are brought to bear upon 
the question at different ‘stages, 
¿Para 5) 
(C) Conservation of Foreign. Ex- 
change and Prevention of Smuggling 
Activities Act (52. of. 1974), Section 8 (e) 
— Constitution of India, Art, 21 — De- 
tention under Act: — Representation | to 
Advisory Board — Legal. assistance, to, 
detenu — Detenu’s,. request must ‘be. 
considered on. merits, . 


- Where. a detenu makes: a request: Nee 
legal assistance, his ‘request wovld have 
to be considered: on its: own mert,- It is: 
true ‘that while Section 8 (e) disentitles 
a detenu from: claiming ‘as of right ’:‘ta: 
be represented by a tawyer, it does not. 
disénfitle' him from making a request 
for the services of a lawyer, The im- 
portance of legal. assistance can never 
be over-stated' and as often than not: ‘ad- 
equate legal’ assistance may bė- ‘ essen“ 
tial for the protection of the Fundamen~ 
ta] Right to. life- and; personal liberty 
guaranteed ‘by Article. 2t of “thé -Con= 
stitution and the right to be. heard 
given to,;a detenu. by Section. 8 (2) ofthe 
Act. These rights. “may. be jeopardised, 
and reduced‘ ‘to. mere nothings without 
adequate legal assistance. That would. 
depend . On: the facts of ‘each, individual 
case, in the light. . ‘of the ,. intricacies .of 


the problems involved end other * rel- 
. evant ‘factors: 2'i (Para 6) 
~ ‘Inthe: instant’ ease: “the Government’ 


merely informed! the detenu thai -he had 
no statutory right ‘to bé represented by 
a lawyer before the Advisory Board. 
Since it was for the: Advisory Board and 
not. aed the: Government. to afford -legal 
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The order of deten-. 
tion was not made by. him as:an officer’ 
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assistance to the detenu the latter, when 
he: was.produced before the Advisory 


Board, could have, made a. request to 
the Advisory: Board for permission to 
be represented by a lawyer. He pre- 


ferred not to do so,. In the special cir- 
cumstances of the case it could not be 
held that :the.detenu was. wrongfully de- 
nied the assistance of counsel so as to 
lead to the conclusion ' that procedural 
fairness, ` -a part of the, Fundamental 
Right guaranteed by ‘Article 21 of the 
Constitution was aeniea to him, 
' (Para 6) 
(D). Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), Section F1 —. Order of 
detention — Revocation Power of 
State Government and Centrai Govern- 
ment under Section 11 to revoke orders 
of detention is in addition ta the power 
under Section 21 General: Clauses Act 
to revoke their own order. (General 
Clauses. Act (1897), Section 21). (Para 3) 


In W. P. No, 2690 of 1981: 

Mr, Ram Jethmalani, Sr. Advocate, (Mr. 
M. S. ‚Ganesh, Advocate , with him) for 
Petitioner; Mr. O.: P. Rana, Sr. Advo- 
‘cate, (Mr, Ri: N. Poddar, Advocate with 
him} for Respondents, 


In WP of:3241 of 1981: 


‘Mr, Ram Jethmalani, Sr, Advocate, 
{Miss Rani Jethmalani, Advocate with 
him), for Petitioner; Mr. Hardyal Hardy, 
Sr. Advocate, (Mr. ‘S. Narayanan and 
Miss A. Subhashini, Advocates with him) 
for Respondents, . 

CHINNAPPA., REDDY, J.: — 
two Writ. Petitions (Criminal) may be dis- 
posed of by a single judgment’ as. some 
of the questions’ raised are common to 
both. To. begin with, we: may refer to 
the facts in Writ . Petition’ (Criminal) 
No. 2690 of 1981. The Government of 
Maharashtra, in exercise of the powers 
under Section 3 (1) of the COFEPOSA, 
directed the detention of Sunder Shan- 
kardas, Devidasani,,by . an order dated 
March 9,” 1981, with’ a view to” prevent 
him ‘from: smuggling: goods’ and abetting 
the smigeling -of goods. The . grounds 
af detention, also. of ‘the same date, 
were duly ` served .on_ the detenu, 
The -detenu ‘made a representation . „R 
April... 14, 1981 and this was rejected, . “by 
the Government on April 25, 1981, A 
further. representation made by the de- 
tenu on April. 25, 198} was also rejected 
on-May 2, 1981. In the meantime the 
Advisory Board met on April. . 28,: 198% 


1981 


and considered the case of the detenu 
By a letter dated May 6, 1981 the de- 
tenu was informed by the Advisory 
Board that the Board had reported to 
the Government of Maharashtra advising 
them that there was sufficient material 
to justify his: detention, . 
2. In this application for the issue of 
a Writ of Habeas Corpus, the first sub- 
. mission of Skri Jethmalani, learned 
counsel for the detenu, was that al- 
though it was the Government that was 
required by Section 8 (b) of the 
COFEPOSA tc make the reference to 
the Advisory Board, in the ‘instant case, 
it was not the Government but one of 
its subordinate officers that had made the 
reference. There’was thus, according 
to Shri Jethmalani, a departure from 
the prescribed procedural requirement 
and for that reason the continued de- 
tention of the detenu. for any period 
longer than the five weeks mentioned in 
Section 8 (b) was illegal. Shri  Jethma- 
lani’s contéentior. was that Section 8 (b) 
required the Gcvernment to make a re- 
ference to the Advisory Board within 
five weeks fron the date of detention 
and this meant that the Government had 
first to decide shat it was necessary to 
detain the person for more than fiye 
weeks. and ther. to forward the refer- 
ence fo the Adwisory Board. The learn- 
ed counsel would have it that the mak- 
ing of a referenze to the Advisory Board 
necessitated a dacision to détain the de- 
tenu for more than five weeks and ‘this 
decision could be taken by the Gov- 
ernment only amd none else. 


8. We are unable to agree with the 
submission of Shri Jethmalani, Art. 22 
(4) (a) of the Constitution prescribés that 
no law providing for preventive deten- 
tion shall authorise the detention of a 
person for a longer period than three 
months unless an Advisory Board con- 
sisting of persons who are. or have been, 
or are qualified t> be ‘appointed as Judges 
of a High Court has reported before the 
expiration of the said period of three 
months that ther2 is in its opinion suffi- 
cient cause for such detention, Art. 22 (7) 
ic) empowers Parliament, by law, to pre- 
scribe the procedure to be follow- 
ed by an Advisory Board in 
an enquiry under ` Article 22 (4) 
(a). Sec. 3 (1) of the COFEPOSA au- 
thorises the Cemtral Government, the 
State Government, an officer of the Cen- 
tral Government, not -below the rank of’ 
a Joint Secretary specially empowered 
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in that behalf, or an Officer of a, State 
Government not below - the rank: of.a 
Secretary: specially. empowered in. that 
behalf- to: make an order directing. that a 
person be detained, if satisfied, with re- 
spect to- that person, that it is necessary 
to detain him with a view to preventing 
him from acting in any manner prejudi- 
cial to the conservation or augmentation 
of foreign exchange .or with a view to. 
preventing him from smuggling goods, 
ete, ete. See. 3 (3) provides for the com- 
munication of the grounds of detention 


to the‘detenu to enable him to make a 


representation. The communication -has 
to be ordinarily not later than five: days 
of the. date of.’ detention: though in. -ex- 
ceptional circumstances, for reasons te 
be recorded in writing, it may be fifteen 
days. Sec. 8 provides for the Constitu- 
tion of Advisory Boards and the proce- 
dure to be followed by them. Sec. 8 (b) 
obliges the: ' appropriate..- Government, 
within five weeks from the date of de- 
tention of a person ‘under a detention 
order, to make a reference in respect of 
the detention to the. Advisory Board. to 
enable the Advisory Board to make the 
report under Art. 22 (4) (e) of the Con- 
stitution. Sec, 8 (c) prescribes the proce- 
dure to be followed : by the Advisory 
Board and requires the Advisory Board 
to: submit ¿its .report within eleven weeks 
from: the ‘date of detention of the ‘person 
concerned. Sec. 8 (f) stipulates that the 
appropriate Government shall revoke 
the detention order and cause the person. 
to be released forthwith if the Advisory. 
Board has reported that there is in its 
opinion no sufficient cause for the deten- 
tion of the person concerned. If the Ad- 
visory Board ‘reports that there is in its 
opinion ‘sufficient cause for’ the. detention 
ofthe person, the appropriate Govern- 
ment may confirm the detention order 
and continue the detention of the person 
concerned for such period as it thinks fit. 
Sec, 11 empowers the State Government 
to revoke an order of detention made by 
an Officer of the State Government, and 
the Central Government to revoke an 
order of detention made by a State Gov- 
ernment, an Officer of a State Govern- 
ment, or an Officer of the Central Gov- 
ernment. The power ‘of the State Gov- 
ernment and the Central Government, 
under..Sec. 11 of the COFEPOSA, to re- 
voke orders of detention is in addition to 
the power under Sec. 21 of the General 
Clauses Act to revoke their own orders. ` 
4, The first important factor to be 
noticed here is that the period ‘for which 
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. & person is to.be detained under the 
.COFEPOSA is not to be determined and 
specified at the. time of making the ori- 
-ginal order of detention under Section 
3 (1), It has to be determined and speci- 
fied at the time of confirming the order 
of detention under Section 8 (f), after 
receiving the report of. the Advisory 
Board. The second factor of imoortance 
which calls for attention is that while. an 
order of detention may be made by the 
State Government, the Central Govern- 
ment or an Officer of either Government 
specially empowered in that behalf, an 
order of detention may only be. confirm- 
ed by the .appropriate Government. 
Keeping in mind these. two factors, we 
may now examine the time~scheme. under 
the COFEPOSA. First the detaining au- 
thority, who may be the Central Govern- 
ment, the State Government or an Offi- 
cer of either Government, specially em-. 
powered in that behalf, must be satisfied 

‘Ithat it is necessary to detain a person 
with a view to preventing him from act- 
ing in a certain manner or doing certain 
‘things, and if so, satisfied, an crder of 
detention may be made (Section 3 (1). 
‘COFEPOSA), The order of detention 
‘has not to specify the proposed period 
of detention at that stage. Within five 
days of the detention, the detenu is re- 
quired to be furnished with the grounds 
of detention so as to enable him to make 
a representation to the detaining au- 
thority (Art. 22 (5) of the Corstitution 
and Section 3 (3), COFEPOSA). There- 
after, within three months from the date 
of detention, the Advisory Board has to 
report on the sufficiency of cause for 
such detention. This is a constitutional 
mandate (Art. 22 (4) of the Constitu- 
tion). In order to enable the Advisory 
Board to discharge its constitutional ob- 
ligation, the Government is required to 
make a reference to the Advisory Board 
within five weeks from the dale of de- 
tention (Sec. 8 (b) of COFEPOSA). The 
Advisory Board in its turn is charged 
with the task of submitting a report 
within eleven weeks frorn the date of 
detention, specifying its opinion as to 
whether or not there is sufficient cause 
for the detention of the person concern- 
ed (Sec..8 (c) COFEPOSA), Quite ob- 
viously the period of eleven weeks from 
the date of ‘detention prescribed for ` the 
submission of the report of the Advisory 
Board is to enable compliance with the 
Constitutional time-limit oi three 
months.. On receipt of the report the 
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Government has to revoke the detention, 
if the Board has reported that there is 
no sufficient cause for the detention ‘Or, 
to confirm the „order of detention and 
specify the period of detention if the. 
Board has reported that there is suffi. 
cient cause for the detention (Sec. 8 (f)" 
COFEPOSA). In -the meanwhile, at any 
time, the Central Government in’ any. 
case, and the State Government if the. 
order of detention was made bythe. 
State Government or by an Officer of 
the State Government, are entitled to 
revoke the order of detention.. Thus 
there is no Constitutional or, Statutory 
obligation on anyone, until after the re- 
port of the Advisory Board is received 
to decide finally or tentatively upon the. 
period of detention. The initial compul- 
sion on the detaining authority | before 
making an order of detention is. to arrive, 
at the satisfaction that it is necessary to 
detain. the person concerned with a view 
te preventing: him from acting in a cer- 
tain manner or with a view to prevent- 
ing him from committing certain acts. 
The obligation to specify the period of 
detention is upon.the appropriate Gov- 
ernment and that has to be done at, the 
final stage. after consideration of the re- 
port of the Advisory Board. There is no 
intermediate stage at which any tenta- 
tive conclusion is to be arrived.at by the 
Government regarding the period of de- 
tention though, at. any and every stage 
the Government has the full liberty to 
revoke the order of detention. We are, 
therefore, of the view that the act of 
making a reference to the Advisory|. 
Board is a mechanical or ministerial act 
involving no exercise of discretion, 
though of course the Government is at 
that stage, as at all other stages, at 
liberty to revoke the order of detention. 
The prescription of five weeks in Sec- 
tion 8 (b) .of the COFEPOSA . for the 
making of a reference to the Advisory 
Board-is. with a view to enable the ful- 
filment of the Constitutional require- 
ment of Art. 22 (4) and not with a view 
to imposing an obligation upon the Gov- 
ernment to consider the question of the 
length of detention and. arrive at a ten- 
tative conclusion even at that stage. We, 
therefore, -reject the first submission of 
Shri Jethmalani. a 
. 5. The second submission. of the 
learned counsel for. the detenu., was that 
the representation _-was disposed ‘of by 
the Minister of State, Home Affairs, 
Government of Maharashtra’ without 
any authority > to do-so. Itis somewhat 


1981 ` 
strange. that. this -gontention” ‘should have 
been raised before ùs. We’ understand 
that this. very conteiition was, previously 
raised in anothe> Writ ‘Petition and that 
the relevant standing “order was” pro- 
duced before the Court at the hearing of 
the Writ Petition and ‘that, it “was also 
shown to the learned counsel. The stand- 
ing order is made by Shri A. R. Antulay, 
Chief Minister of Maharashtra and 
Minister for Home and ‘it directs allot- 
ment of the kusiness appertaining to 
“All cases of Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act, 1974 and the Conserva- 
tion of Foreign Exchange and Prevention 
of Smuggling Activities Maharashtra De- 
tention Order, 174 and all other matters 
arising under tke provisions of the said 
Act and the saic order...... and any other 
orders issued ndër this Act, except. 
sessu ” (We are not concerned with the 
exceptions) to the Minister of State for 
Home, Shri Abhey Singh Maharaj Raje 
Bhosale. R. 6 o2 the Maharashtra Govt. 
Rules of Business made by the Govern- 
nor of Maharashtra in exercise of the 
powers conferred by Art. 166 (2) and (3) 
of the Constitction provides that the 
Chief Minister anda Minister in con- 
sultation with the Chief Minister may 
allot to a Minister of ` State or 
a Deputy Minister any busi- 
ness appertaining to a . Department 
or a part of a Department. Ït is, there- 
fore, clear that the Minister of State, 
Home Affairs, Government’ of Maha- 
rashtra was entitled to deal with the re- 
presentation of the detenu; It was sug- 
gested that it would have been more ap- 
propriate if the representation had been 
considered by the very individual who 
had exercised his mind at the initial 
stage of making the order of detention, 
namely the Secretary to the Govern- 
ment, Shri Samant. There is no sub- 
stance in this suggestion. The order of 
detention was not made by Shri Samant 
as an Officer of the State, Government 
specially empowered in that behalf but 
by the State Government: itself - acting 
through the instrumentality of Shri 
Samant, a Secretary to Government: au- 
thorised to so act for the Government 
under the Rules of Business.. Govern- 
mental business can never ‘get through 
if the same individual has:to act for the 
Government at every stage of a ‘pro= 
ceeding or ‘transaction, ~ however, ad- 
vantageous it mzy be to. do so. "Nor can 
it be- said that.it - would be ito. the ad- 
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vantage of the ‘detenu ` t have thë’ mat- 


‘ter dealt’ with ` by the same individual at 
_all stages. It mav’ ‘perhaps ‘be to the ad- 


vantage of the detenu if fresh minds’ are 
brought to ‘bear upon’ the ‘question at 
different stages. It ‘is uzmecessary tot 
pursue the matter any further as we ‘fmd 
no constitutiorial or legal infirmity “in 
the representation having been consider- 
ed by the Minister of State, Home Af- 
fairs, Sovcrament of Maharashtra. - 


6. The: ‘Yearned counsel next aa 
ted that the detenu was noz permitted. to' 
be’ represented by a lawyer? despite his: 
request that he might bə allowed to. 
engage the services of a lewyer before’ 
the Advisory Board.. In hs representa- :. 
tion to the Government the detenu did‘ 
make a request to be permitted to be re- 
presented by a lawyer. The Government 
informed him that under the provisions 
of Sec.: 8 (e) of the- COFEPOSA he was: 
not entitled to-be represented by a law 
yer before the Advisory Boad and theres- 
fore, it was not possible to grant his re- 
quest, The complaint of the learned 
counsel for- the detenu was that while a 
detenu may not be entitled, as of right, 
to be represented by a lawyer before the 
Advisory - Board, there was no bar 
against a lawyer being permitted to ap~ 
pear before the Advisory ‘Board and 
therefore, the request of a detenu to -be 
represented by a lawyer had to be con- 
sidered on the merits of eech individual 
case. This the learned counsel submitted 
had not been done in the present case and 
the detenu’s request was never placed 
before the Advisory Board. It is true 
that while Sec. 8 (e) disent.tles a detenu 
from claiming as of right to be .repre- 
sented by a lawyer, it does not disen- 
title him from making a request for the 
sérvices of a lawyer. We agree that the 
importance of legal assistar.ce can never 
be over-stated and as ofen than not 
adequate legal assistance may be. essen- 
tial for the protection of the Funda- 
mental Right to life and personal liberty 
guaranteed by Art. 21 of the Constitu- 
tion and the right to be heard given to 
a-detenu by Sec. 8 (e), COFEPOSA. 
These rights may be jeopardised and re- 
duced to-mere nothings without ad- 
equate legal assistance.. That would de- 
pend on the facts of -each irdividual case, 
in the light of the intricacies of the pro- 
blems involved and other relevant fac- 
tors. Therefore,‘ where`a datenu makes 
@ request for legal assistance,’ his re>. 


. Quest would. have. to be considered on its — 
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ona merit in each individual case. In 
the present case, the Government mere- 
ly informed the detenu that he had no 
statutory right to be represented by a 
Jawyer before the Advisory Board. Since 
it was for the Advisory Board and not 
for the Government to afford legal assis- 
tance to the detenu the latter, when he 
was produced before the Advisory Board, 
could.-have, if he was. so minded, made a 
request to the Advisory Board for 
permission to be represented by a law- 
yer. He preferred not to do so. In the 
special circumstances of the present case 
. [we ara not prepared to hold that the de- 
tenu was wrongfully denied the assist- 
` |ance of counsel so as to lead to the con- 
clusion that procedural fairness, a part 
of the Fundamental Right guaranteed by 
Art, 21 of the Constitution was denied 
to him, > i 
7. The last submission of the ieaenedl 
counsel was that there was a non ap- 
plication ofthe mind of the detaining 
authority, first in making the order of 
detention and later in considering the 
representation of the detenu. It wads 
contended that the recital in ‘the grounds 
of detention that the detenu had made'a 
statement that certain documents receiv- 
ed at the detenu’s -residence -at the time 
of search pertained to the order dated 
29-11-1980 ‘of Shri Abdullahi Amin, 
Attache, Sudan Consulate was not cor- 
rect and that the detenu’s statement 
contained no such recital. It was said that 
the grounds of detention read as if the 
detenu had admitted that’ existence of 
‘the order dated 29-11-80 in the state- 
ment made by him. We do not find any 
substance in this: submission. A reading 
_ of the document leaves no such imprés- 
- sion, All that: was said was that the 
documents received by post at the time 
of search pertained to an order dated 
29-11-80 and not that there was any ad- 
mission by the ` detenu that there was 
ever an order dated 29-11-80. It was 
then contended that in the course of 
communication. of the grounds of deten- 
tion the detenu was informed that it was 
against the public interest to disclose 
~the source of intelligence and the further 
facts contained therein, The actual, sen- 
tence by which privilege ' was claimed 
against disclosure was as follows: ` 


“I consider it against public interest 
to disclose the source of intelligence re- 
ferred to in the grounds furnished 
above and further consider ‘it against 
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public interest to disclose further facts 
contained therein.” 


The argument was that the ena did 
not state that the Government consider- 
ed it against public interest to’ disclose 
the source of intelligence and the ` fur- 
ther tacts contained therein but that it 
was the ` Assistant’ “Secretary to the Gov- 
ernment of Maharashtra who signed at 
the bottom of the.grounds that though 
it was against the' public interest to dis- 
close the source of intelligence and the 
facts contained therein. | The emphasis 
was an the use of the first person by the 
Assistant Secretary, This was explained 
by the respondents as a Clerical mistake 
and was later rectified by making  suit~ 
able corrections, It was contended that 
the discovery of the mistake and’ its 
rectification was after the Advisory 
Board had submitted its report, though 
the detenu had even earlier raised the 
question that it was the Government 
and not the Assistant Secretary that 
could claim privilege. It was not brought 
to the notice of the Advisory Board at 
any time that the mistake was only 
clerical, We have the least hesitation. in 
rejecting the contention. The mistake is 
so obviously clerical that we cannot 
permit the detenu to take advantage of 
it. In the result W. P, No. 2690/81 is dis- 
missed. 


:8. The first two: questions raised in 
the previous writ petition are common 
to Writ Petition No, 3241 of 1981 also. 
An additional point was sought . to be 
raised.that the copy of a certain docu- 
ment was not supplied to the detenu 
but after verification, the point was 
abandoned by the learned counsel. This 
Writ, Petition is’ also dismissed. 


Sas sA a : Petitions dismissed, 
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S. MURTAZA FAZAL ALI, BAHARUL 
ISLAM AND A; VARADARAJAN, JJ: 
. Criminal Appeals Nos, 177A and 177B 
of 1975, D/- 25-3-1981. 

Janeshwar Das. Aggarwal, Appellant 
v. State of U. P.. Respondent. 
. Penal Code (45 of 1860), S. 499 — Con- 
viction for misappropriation — Essen- 
tials to be proved. (Decision of Allaha- 
bad High Court, Reversed 
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Before a conviction under S. 409 can . 


be. recorded, the prosecution. must prove 
two essential facts; (1) the factum of 
entrustment and (2) the factum of mis- 
appropriation of the entrusted’ articles. 
(Para 3) 


Where in a case though -entrustment 
of certain articles in open godown 
proved but there was no evidence either 
direct or circumstantial, to show that the 
accused had “misappropriated any of the 
‘articles in the godowns, the accused 
could not be presumed to have misappro- 
priated the articles, merely on the 
ground that he failed to give any ` ex- 
planation for the shortage and his’ con- 
viction would not be sustained. Decision 
of Allahabad High Court, Reversed. 

(Para 3) 


JUDGMENT : ee These appeals by 
special leave are directed against the 
judgment of the Allahabad High Court 
by which the conviction of the appellant 
under Section 409 Indian Penal Code an. 
three counts have been affirmed. 


_2. The facts of the case have been 
detailed in the judgments of the trial 
court and the High Court and it is not 
necessary to repeat the same. 


3. According to the prosecution, the 
appellant who was an overseer was put 
incharge of tubewells and some apen 
godowns which were attached to those 
tubewells: These godowns contained 
cement, bricks and coal, Although the 
High Court has found that the articles in 
the godowns were entrusted to the ap- 
pellant, there is no evidence at’ all to 
show .that any such entrustment was mada 
No document in the nature of a list or 
charge has been shown to show that phy- 
sical charge of the articles. after being 
regularly. counted in the godowns was 
made over to the appellant; This fact 
has not been- seriously disputed by ‘Mr. 
Bhat, appearing for the State., In fact, 
the godowns were in the physical charge 
of Chowkidars .and if there was any 
shortage, it was not the appellant but 
the Chowkidars who would be liable, 
Even assuming that some sort of entrust- 
ment was there, there is absolutely .noth- 
ing in.this case to show that the appel- 
lant had misappropriated the goods from- 
the. godowns which. were found to be 
short, particularly because the godowns 
being open the goods could have 
been pilfered by anyone else without 
the knowledge of the appellant. Before 
a conviction., under Section 409 . Indian- 
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Penal Code can be recorded, the prose-| 
cution must prove ‘two | essential ROS 
(1) the’ factum of entrustment and, (2) the 
factum of misappropriation of the en- 
trusted articles. Even'if it be assumed 
that entrustment was proved in this case, 
there is absolutely no evidence to nah 
either direct or circumstantial, that the 
appellant -had misappropriated any of 
the ‘articles in the godowns, As the 
godowns were open and accessiblé to alli 
and sundry, the possibility of the goods 
having been pilfered or stelen away by 
others cannot be excluded. The High 
Court was, therefore, clearly wrong in 
holding that as the appellant has not, 
given any explanation for the shortage, 
he must be presumed to have ae 
priated the articles kept in the godowns. | 
In the present state of evidence, no such 
legal inference could be drawn. Mr. Bhat} 
also, conceded that there is no legal evi- 
dence to show that there was any. mis- 
appropriation by the appellant. . Even. the 
two Chowkidars who, were in physical 
charge of the godowns. had not been ex- 
amined to prove who caused the short- 
age. In view of this unsatisfactory nature 
of the evidence, it is impossible for us to 
sustain the conviction of the appellant. 


. & For these reasons therefore the 
appeals are allowed and the conviction 
of and the sentence passed upon the ap- 
pellant are set aside and the appellant 
is acquitted: of the charge framed against 
him. The appellant who is on bail will 
now be discharged from the han Bend 
and need not surrender, 








Appeals. allowed, 
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. (From: -L. P. Appeal (Pun. & Bar.) 
affirming S. J. Decision in 
: 1980 Cur LJ (Civ) 23) ` 
D, A DESAI AND E S, VENKATA- . 
- RAMIAH, JJ. wt 
Moola, - Appellant v, Financial Com- 
missioner, Revenue, bena ‘- and 
others, Respondents. i 


Civil Appeal No, 2556 of 1980, DA 
26-9-1980, 


Punjab Tenancy Act (ie of 1887), Sec- 
tion 5 — Suit for acquisition of occu- 
Pancy rights — Occupancy rights claim- 
ed against a displaced person who was 
allottee of the land — Case remitted to 
ascertain whether plaintiff was on land’ 
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as lessee.-since: prior to: and till -~14-8-47 
and. if. so, what ‘was: the. effect of Sec. 12 
of. Administration . pf - Evacuee .-Property 
Act, 1950, and Section. 9.- of | Displaced 
Persons (Land Settlement) Act, 1947, on 
his- right. to continue- in : possession and 
‘Acquire occupancy rights.’ 1980: Cur LJ 
»(Civ), 23- and . Decision in L: P. Appeal 
(Punjab and. ‘Hayana H. Gy Reversed. 

A <. (Para` 6) 

' DSAI J: ~ Special Leave to appeal 
'Rranted.~ A E 

+2, Appellant Moola filed a suit’ under 
‘Section 5 of the Punjab Tenancy Act ih 


‘the Court of ‘Assistant Collector, ‘Hissar, 
‘for. acquisition of “occupancy rights, 
“Third respondent Lorinda Ram, a dis- 


_ Placed | person was the allottee of the 
land in ‘respect. of. which Moole claimed 
Occupancy rights. When the matter 
feached the High Court, the 
single Judge of the High Court relying 
upon Section 9 of the Displaced Persons 
(Land Resettlement) Act, 1947, held that 
even. if the _ appellant Moola was on 
the land since the time of kis fore- 
“fathers, the lease is ‘deemed to have been 
terminated ` effective from July .21, 1949, 
because there is nothing. to show. that 
the- ‘lease in question. was exempted. by 
the Custodian from: the. operation of Sec- 
tion 9. With. this. observation,. the - writ 
petition of the appellant was dismissed 
and this-order was affirmed bv. a Divi- 
sion Bench in Letters. Patent Appeal 
No. 150 of 1979. -< 


-3. - Learned counsel for the appellant 
here pointed out that ‘the a>vpellant’s 
lease is protected under Section 12 of 
the Administration of Evacuee Property 
Act,..1950. Section 12 reads as under: 


"12. Power..to -vary or cancel leases 
or allotment of evacuee, property.— (1) 
Nothwithstanding anything .contained in 
any other. law for. the . time being- in 
force the Custodian may cancel .anvy.al- 
lotment or terminate any lease or `am- 
end “the. terms of. any ‘ease vor 
arrangement. under which -any ~- evacuee 
property is held or.occupied. by a -person, 
whether . such, allotment, lease or 


arrangement was granted or entered. in-- 


to before or mas ane commencement) of 
this Act: : ` 


Provided that ih the case ‘of any lease 


granted before the 14th day `o? August, . 
exercise. 


1947, the Custodian- shall not - 
any. of the _powers. conferred upon: him 
under.-this- sub-section, ' anise. he -is satis- 
fied that the lessee— sige ae 


> 
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learned i 


- pellant. 
_ this contention", and we do not 


AIR 
' {a)'hħas sublet, ` assigned - or ‘otherwise 
parted with ‘the pdésséssion of the whole 
or any part of the ` “property, leased to 
i or 
(b) has used ‘or is using such property 
for a purpose other than that for which 


it was leased to him: or 


(c) has failed to pay rent in accordance 
with the terms of the lease. 


f Explanation.— In this sub-section 
lease’ includes a lease granted by the 
Custodian and ‘agreement’ includes . an 


agreement entered into by the Custodian, 


(2) Where by. reason of any action 
taken under sub-section (1) any person 
has ceased ‘to be entitled to possession 
of any evacuee property, he shall on. 
demand by the Custodian surrender pos- 
session of such property, to the Custo- 
dian or to any persen, duly authorised 
by -him in this behalf... 

(3) If any person fails to surrender 
possession of any property on demand 
under sub-section (2), the. Custodian may 
notwithstanding anything to the con- 
trary contained ‘in any other law~ for 
the time ‘being in: forée, eject ‘such per- 
son and take possession of such property ` 
in the: manner’ provided in Section 9.” 

4, It clearly transpires from the pro- 
viso that if the lease in favour of, .a 
lessee was from a date prior to August 
14, 1947, the Custodian will have no 
power to cancel the lease and Section 9 
of the 1947 Act would not automatically 
cancel the lease. Appellant states, that 
he is on. the, land. from the time of his 
forefathers. | f . 

5. The High Court’ while rejecting 
the writ petition -of the appellant com- 
pletely, overlooked Section 12 of the Ad- 
ministration of Evacuee 'Property Act, 
1950. In order to appreciate the impact 
of Section 12% it would be necessary to 
examine and’ ascertain whether the’ ap- 
pellant was on the land since prior to 
August 14. 1947, and if he was, in what 


_ capacity he held the lands has also- to be 


examined. . Unfortunately, ' these aspects 
are not examitied - and investigated by 
the -High Court.. Learned counsel for 
the -appellant wanted us to look into the 
extracts of some of the revenue records 
showing. that: the grandfather of the ap- 
aes was -on the land- in question and 

_ the. death’. of ... the-- grandfather - 
of the appellant- was the lessee 
and ‘the lease was inherited by. the ape. 
We do not propose to examine 


faster te 
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any opinion -on -this ` point-but:.we _ feel 
thatthis aspect: and the connected aspect 
p mist be examined by the High Court. -: 


6 We "aecordmply set “aside . the. judg- 
| ment. of the leamed single Judge: of “the 
High ‘Court as well as the. decision’ of 
the division berich in Letters ‘Patent Ap= 
peal and. remit ~he case” tothe ` High 
Court. with a‘ diréction’ that’ the’ writ 
petition may be re-admitted and “the two 
contentions of zhe appellant, viz., (i) 
whether the ‘aprellant’ or any of his 
forefathers was on the land as a lessee 
since prior’ to and till’ August _ 14, 1947! 
(ii) if yes; what is the “effect ‘of Sec, 12 
of the Administration of Evacuee “Pro= 
perty ‘Act. 1950, as alsó. Section 9 ‘of the 
Displaced Persons (Land ` Resettlement) 
Act, 1947 on his. tight tò continue in pòs- 
session and acquire occupancy rights. In 
accordance with the -findings on thesé 


points the High Court. may dispose ` of - 


the writ petition of the appellant. As the 
matter is an ol€ one; we hope that it 
will be disposed -of. as: expeditiously as 
possible. There will be no order as to 
costs of proceeding til and inclusive of 
present Pen 

Appeal: allowed. 


. AIR 1981 SUPREME COURT 1649 
“(From | 1977 Tax. Li. R, `-1883- (A11)) 
V. D. TULZAPURKAR AND -- 
~ R. S. PATHAK, JJ. 
$ Civil Appeals Nos. 2014 to 2016 “of 
1977, D/- 28-7-1681. 

M/s. ‘Hindustar: ‘Aluminium Corpora 
tion Ltd., Appellants v. The State of 
U. P. and another,.-Respondents. mn 

(A): U. P; Sales Tax. Act’ (15 of 1948), 
Section 3-A (2) — Notifications dated 
1-12-73 and 30-5-75 — Word “metal” — 


Aluminium rolled products and ` extru- 
sions — Not. “metals” for: . purposes of. 
notifications. (1969) 23 STG.-288 (Guj), 


Overruiled.-..(U. E; Sales- 
ment. and' Validačionj 
Section - 31 -.(7) ). 


Aluminium rolled- SY "anid: ex- 
trusions cannot ke described as “metal” 
for the purposes ofi the`inotificåtions 
dated 1-12-73 .and 30-5-75 issued under 
S. 3-A.‘(2)::0of -the U.P. Sales Tax Act, 
1948: In the! notifications issued’ from 
time to:time.:the expression :‘metal’. has 


HY/HY/D511/81/SSG ; p 


Tax (Amend- 


1981 sO Gie Tx” GB... ohon 


Hiidustan Aluminium Corpi `v: State ‘of U. Po ~~ 


` which. -it. is -marketable _ as 


“Cases Referred : 


Act ae of iia 


S. C. 1649 


beeti generally employed :to refer to the: 
métal in| its primary sense. The refer=: 
ence .is.to, the métal:in, the -form in, 
‘a - primary 
commodity. -Subsequent forms . evolved 
from, the primary form and constituting 
distinct commodities ‘marketable as ‘such 
must be regarded -as . new commercial 
commodities. . When. such. a notification 
refers to a metal, it refers to the. metal 
in the primary or original form. in which 
it is saleable and not to any subse- 
quently fabricated form. , (Paras `9, 10) 


‘When aluminium ingots and billets are 
converted into aluminium rolled products 
and extrusion pfoducts; they go through 
a process of manufacture which - brings 
into existence a new marketable com- 
modity. Hence, aluminium rolled pro- 
ducts and extrusions are regarded as dis- 
tinct commercial: items from aluminium 
ingots and billets in the above notifica- 
tions issued under U, P. Sales Tax 
Act. (1969) ‘23: 5. T. C. 288 (Gui) Over 
ruled. AIR 1967 SC 1895 and AIR 1976 
SC 800 Foll. AIR 1961 SC 412 and AIR 
1966 SC 1546 Dist. 

` (Paras 12, 18) 

< ©) Ù P. Sales. Tax Act (15 of 1948), 
s: 3-A (2) — Notifications dated 1-12-73 
and = .30-5-75 | Expression  “includ- 
ing” — It does not - enlarge meaning of 


: word “metal” — It must. be understood 


in a conjunctive sense,-as a: substitute 
for _“and.”-. (Interpretation „of Sta- 
tutes — Meaning of words). . (Para 10) 
Chronological Paras 
AIR 1979 SC 180: (1979) 2 SCR 138: 

- 1978 Cri LJ 1859 15 
‘AIR 1979 SC ‘300: 42 STC 433 : 1979 Tax 

LR 1692. > > 9 
AIR 1976,SC 800: 37 ais 319: 1976 Tax 


-- LR: 1519- 13, 14 
(1969) 23 STC 288 (Gui): ` 14 
'AIR 1967 SC 1895:20 STC 430 12, 13 
AIR 1966 SC: 1546:17 STC 313-- 218 
AIR’ 1961 SC, 412:11 STC 827 ; 13 

-M/s. S. S. Ray, Depankar Gupta and 


Raja Ram Agarwal, Sr. Advocates, (M/s. 
CG. P. Khaitan; N. R. Khaitan, Bharat Ji 
Agarwal, --Mrs. Neelam Thakur- and 
Umesh Khaitan, Advocates with- them) 
for Appellants; Mr. S. C. Manchanda, 
Sr. Advocate, (Mr. R. Ramchandran and 
Mr. O. P. Rana, „Advočates with. him), 
for Respondents. S 

~R. S. PATHAK; J:— These appeals ae 
Special” ‘leave raise the question: whether 
Aluminimum’ rolled Progon a ne 


f hee 
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trusions- can -be i described as -“metalfor 
the purposes ofthe notifications- dated 
December 1, ‘1973:iand May. 30, 1975, issu- 
a under ` the-U. P.: Sales Tax Act, 1948. 
` 2. ` The appellant, -the’ ‘Hindusian' ‘Alu- 
ant “Corporation Limited, - carries 
‘the business’ “of | ` manufacturing 
ae dealing ‘in’ aluminium’ “metal > and 
various ‘aluminium products, pee tices 
*3Y' On December 1, 1973, the State of 
Uttar’ Pradesh notified under ‘S: 3-A (2) 
of the U. P. Sales Tax” Act,’ “1948 ; that 
the turnover in ‘respect ‘of ‘the following 
“goods set forth:-in. item . No: 6 of the 
attached schedule'would. be liable to tax 
at all points of sale at 3'/2%:— 7: 
- BAN kinds of minerals and ores and 
alloys except- ‘copper, tin; zine,’ “nickel or 
alloy of these’ metals only?" 
On’ May 30, “1975; the State of Uttar “Pra- 


desh published ` a notification, ‘under Sec-. 


tion 3-4 2 Aj of. the. ` “Act, in” . which 
item No. I, of. the schedule. Tead, as fol- 
lows :— 

“L AN. kinds.. of minerals, ores, ' metals 
and alloys except ‘those’ ‘included. in. any 
other. -notification issued under -he Act” 


and a rate sof:2% „was. prescribed. /:TIhe 


notification: dated ‘December. 1,: 1973- was. 


amended and item: No. 6- „wasy deleted.!.::= 
“4. On? August: 14, 71975, - the U. P: 
Legislature enacted:the U: P,: Sales ¿Tax 
(Amendment and“ Validation) iAct, -1975 
Section 31 - (7)! of“! which, amended the 
Sforesaid notification ‘of: May !20;- 1975 
retréspéctively,::.so: that-.it--would:, -bë 
deémed: alwdys‘to have. read as follows‘; 
CUI All kinds of minéyals,.. ores, metals, 
and ‘alloys ‘including: sheets -and circles 
used in the manufacture of brass wares 
and’ scraps ' containing only. * ary of the 
metals, copper, tin, zinc, or ` nickel '.ex- 
cept those included 'in. anyother: notifi- 
cation issued ' under. the: Act? cat Si 
5. On July? 11, *1975;° ‘the "apelant 
wrote to the’ Sales ‘Tax ‘Officer contend- 
ing that the aluminium., ingots.: billets, 
- rolled products;, extrusions, cand. other | alr 
- uminium: products ; „manufactured and 
sold by. it-up to, May 31, 1975 fell within 
item : No. ‘6 of the, notification, ‘éated.. De; 
cember le; -1973 and thereafter heir sale 
was covered. by; item No. 1. of “the noti- 
fication -dated May. 30, 1975. “However, 
the Commissioner of Sales- Tax... U oP. 
issued a circular on, October. Ag, 
all Sales. ‘Tax ‘Officers ‘advising | that.” al- 
uminium “ingots. -only - should. þe taxed’. as 
“metal”, and, in regard’ ‘to ‘other ‘items 
such as rods, bars, rolled products, ex- 
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“1975. “to. 
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trusion sections:.tax - ‘at the «rate. 7%. 
would De payable -as “On unelassified 
items. 2 fob epo o, taa je 

E. Oa , December 30, 1975, ihe. Sales 
Tax Officer’ ‘made’ ‘provisional _assessiments 
under Rule ,41 (3), U. È. ‘Sales Tax Rules, 
1948 ` for the _guarters ending June 30, 
1975 and, September "30; 1975: ‘The! ‘Sales 
Tax’ Officer applied a irate (of 3'/2%!, 
under . ithe: Notification “of December 1; 
1973 to. ` ‘aluminium ingots “only. : and 
treated the © remaining” products’ as °° un- 
classified items attracting sales’ tax ‘at 1% 
Similarly under” the Notification’ of | May 
30, 1975. a rate of 2% was applied: to the 
tumover of aluminium | ingots while the 
remaining products . were charged, to tax 
at Th as, “unclassified items, ; 


'The appellant: “filed. a: ' writ petition 
in ee >Allahabad- High, Court -against, the. 
provisional „assessments. ʻi During: „the 
pendency .of the. writ ‘petition, . the Sales 
Tax ,Officer;.made, ;a-, final. assessment 
order ;for. the assessment year . 1975-76 
on August. 3, -1976. The. „writ. petition 
‘wes amended in the; High Court and. re- 
lie? was, now „sought against. the. final 
assessment order. On November, 17, 
1976, the: High: Court passed judgment 
on the writ petition holding that while 
aluminium ingots;-wire~bars and billets 
would fall in. the’ category “metals and 
alloys”) rolled: products “prepared byrol- 
ling. ‘ingots and” extrusions’ manufactured 


-from billets must; be. regarded, as. differ- 
ent commercial, 


“commodities ` “from the 
ingots.,: and billets and“ therefore ' outs 
‘side “the category’ of” ‘metals and alloys.” 
Tke rolled products ` included ` “plates, 
Goiis: ‘sheets; cirdles - ‘and! strips? “The | “eX 


 tPusions “were ‘manufactured ‘in the: shapé 


of bars, rods. structurals: tubes; ` angles, 
channels :and. different. types. of, sections, 
dn regard: ‘to: properzi-. redraw! rods,;..the 
‘High. Court [considered that +a. further 
enquiry was necessary ands therefore- di~ 
rezted: the Sales } ‘Tax, Officer. WOD 
amifie the matter, : HOM . n 


By ‘The présent ‘appedlls are! «directed 
Against: the partof the- -High | Court judg- 
ment refusing relief in regard. ‘to “rolled 
products:and.: extrusions. It is .vehement- 
ly ‘contended -that:-the High- Court, has 
erred in: holding that the rolled... pro- 
‘ducts and~-extrusions.'are..new-./ commer- 
cial commodities. ‘distinet:: from ithe. ` al~ 
uminium: ingots and’ billets: from which 
they ‘aré--prepared: .. It is‘ urged! that they 
‘represent the” ‘Wharkeé:able ‘form “"mérely 
of ingots and billets. We havé been rê- 
ferred to a’number df''documents and 
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publications as-well'as the Aluminium 
(Control) Order, 1970, arid the ‘‘submis- 
sion is that when reference.is made to 
' aluminium as a métal: it includes rolled 
products and extrusion products.: ~- . 
+9. We are no satisfied: that the -- ap- 
pellant is right. There is no doubt that, as 
laid down by this Court in. Porritts and 
Spencer (Asia) Ltd. v. State of Haryana, 
(1978) 42 STC 433: (AIR 11979: SC ` 300) 
a word describirg a commodity in «a 
sales tax statute should be ‘interpreted 
according to its  oopular sense; the sense 
being that in which people conversant with 
the subject matter with which the sta- 
tute is dealing’ would ‘attribute to -it. 
Words of every day use must be con- 
strued not in 'their- scientific ‘or technical 
sense but as understood in common par- 
lance. ‘That -principle has been repeated- 
ly reaffirmed in the decisions of - this 
Court. It holds good’: where a contest 
exists between tne scientific and techno- 
logical: connotation of the word .on the 
one hand and its understanding in com- 
mon parlance on the other. We. are 
here concerned, - however, with a very 
different situation. We are concerned 
with the manner in-- which these :-and 
similar expressicns have been employed 
by those: who, framed the relevant noti- 
fications, and with: . the ‘inference that 
can be drawn from the particular ar- 
rangement of. the entries in the noti- 
fications. We must derive the intent from 
a contexual scheme. 


10. Section 3-A of the U. ‘pe Sales 
Tax Act empowers the ' State Govern- 
ment to prescrike, ‘by ` notification, the 
rate, and the pcint,’at which the tax 
may be imposed on the sale of a commo- 
dity. A consideration of the notifica- 
tions issued from time to time will show 
that the express.on “metal” ‘has been 
generally employed to refer to the me- 
tal in its primary sense. The’ reference 
is to the metal-ia.the form in which it 
is Marketable as a. primary commodity. 
Subsequent forms evolved.irom the pri- 
mary form and constituting distinct: com- 
modities marketanle as such must be re- 
garded: as new commercial commodities. 
The notification: . No: ST-2631/X-902 
(64)-50 of- November .21,.1952, for exam- 
ple, sets forth two clauses: 

(a) Copper; tin nickel, or' zinc or- any 
alloy, containing any of wee metals 
only, and 

(b) Serap, meant for - melting, ‘and 
sheets including <ircles meant for mak- 

ing brass-ware,: end containing orily any. 
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or all of the said metals, Ve, eoppety ‘tin 
nickel and zine. © +5 à 

It-is clear that while clause ta) Jakes 
specific’ refererice toe certain- metals, 
clause ‘(b) separately‘'sets forth the pro- 
ducts which: emerge'as^a result of pro- 
cessing the ‘original ‘metal. Clause (b) 
speaks ‘of: sheets, including circles meant 
for making brassware, and containing 
only any or all ofthe mstais specified 


_in clause. (a). A sheet of copper only or 


tin only-or nickel: only or zinc only is 


_ regarded as. belonging to a distinct en- 


try in the. notification -from copper, tin, 
nickel or zinc in its unfabricated form. 
This schemati¢d arrangement .has been 
followed in notification No. ST-3500/X- 
dated. May:.10, 1956,:.notification No. ST- 
1366/X-990-1956, dated -April 1, 1960 and 
notification No. ST- 9377/X-906 (AB-4)- 
1971 dated October 6, 1971. In all those 
notifications the framers of .the. notifica- 
tions followed the scheme that one clause 
dealt with the metal in its original sale- 
able form and another separate clause 
dealt with fabricated forms in which it 
was saleable as a new. commodity. It is 
admitted ..beforé. us on behelf of the ap- 
pellant that’ aluminium ingots’ and bil- 
lets are. saleable commoditiss as such in 
the market. In the circurstancés, the 
inference, is irresistible thet when such 
a notification refers to 4 metal, it refers 
to the metal in a primary or original 
form in which it is saleable and not, to 
any subsequently fabricated form. It 
is true that in the notification dated May 
36,. 1975, as- “amended retrospectively on 
August, 14,, , 1975, the entry reads: 
“All, kinds of minerals, ores, metals, 
and alloys including sheets.and circles 
used-in the manufacture of brass wares 
and scraps containing only any of the 
metals, copper, tin, zinc, or nickel ex- 
cept those-included in any .other notifi- 
cation issued under the Act” 
But here, the expression “including” 
does not enlarge the. meaning of the 
word “metal” -and must be understood 
in'a conjunctive ‘sense, as a substitute 
for. “and.” This -iş the reasonable and 
proper, construction. having regard .to the 
scheme followed in the: framing of -those 
notifications. . 


11. It ‘is urged that’ item No. 6 in the; 
notification of 1973 and: Item::No, 1 in 
the: notification of 1975 spaak~ of “all 
kinds of minerals, ores, ‘metals and al- 
loys” ‘and it is said, c the. word . “all” 
shóuld be given its'fullest amplitude so 
as to’ ‘include even subsequently fabrica~' 
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ted forms of the metal.. It seems to us 
that the construction suggested fs- in- 
consistent with the scheme to which we 
have referred. While broadly a metal in 
its primary form and a metal in its sub- 


sequently fabricated form may be said . 


to belong to the ‘same genus, the dis- 
tinction made between the two constitu- 
tes a dichotomy of’ direct significance to 
the controversy before us. 

12. The question whether rolled steel 
sections are a different commocity from 
scrap iron ingots was considered by this 
Court in Devi Dass Gopal Krisanan v. 
The State of Punjab 20 STC 430: (AIR 
1957 SC 1895), and this Court hed no 
hesitation in holding that when scrap 
iron ingots are converted into rolled 
steel sections they go through a process 
of manufacture which brings into ex- 
istence a new marketable commodity. 
We are of the opinion that the same con- 
clusion must follow when aluminium in- 
gots and billets are converted into al- 
uminium rolled products and extrusion 
products.’ 


. 13. Learned counsel for the appel- 
lant places reliance on Tungabkadra In- 
dustries Ltd., Kurnool v. Commercial 
Tax Officer, Kurnool 11 STC 827: (AIR 
1961 SC 412) where this Court took the 
view that hvdrogenated groundnut oil, 
commonly called Vanaspati, was “ground- 
nut oil” within the meaning of Rule 18 
(2) of the Madras General Sales Tax 
(Turnover and Assessment) Rules, 1939. 
In that case, the Court - was of opinion 
‘that the process of hydrogenation did 
not alter the essential identity of the 
oil, and reference was made to the 
broad compass of the expression 
“groundnut oil”, besides .the circum- 
stance that the use to which the crginal 
groundnut oil could be put: would also 
be the use to which the hydrogenated 
oi] could be applied. It seems to us that 
the case is distinguishable. We then 
turn to State of Madhya Bharat (now 
the State of Madhya Pradesh) v. Hiralal 
17 STC 313: (AIR 1966 SC 1546), the 
next case placed before us. This Court 
held that scrap iron, when put througha 
process of re-rolling to produce  attrac- 
tive and acceptable forms of iron and 
steel in the shape of bars, fats and 
plates, must be regarded as continuing 
to be “iron and steel” for the purpose 
of the notification issued. under the 


Madhya Bharat Sales Tax Act. The case 


has, however, been distinguished by this 


+ YS Court’ ih State “of Tamil Nadu v. Pyare’ 
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ALR- 
Lal Malhotra -37 STC- 319 at`p. 
325: (AIR > 1976 SC 800) (at p 
805) on: the ground that the nature 
of the raw material from which 
the goods were made was the decisive 


critertion for deciding the earlier case. 
It observed: aan 

“The language of the notification in- 
volved there made it clear that the ex- 
emption was for the metal used: In 
the cases before us now, the object of 
single point taxation is the commercial 
commodities and not the substance out 
of which it is made. Each commercial 
commodity here becames a separate ob- 
ject of taxation in.a series of sales of 
that commercial commodity so long . as 
it retains its identity as that commo- 
dity.” . n 
And the Court then referred with ap- 
proval to Devi Dass Gopal Krishnan 
(AIR 1967 SC 1895) (supra). 

14. Our attention has been invited to 
State of Gujarat v. Shah Veljibhai Moti- 
chand, Lunawada (1969) 23 STC 288 
where the Gujarat High Court held that 
corrugated iron sheets were merely 
“iron” in another shape and form and 
could not be regarded as articles or pro- 
ducts manufactured or fabricated out of 
iron. We have perused the three judg- 
ments delivered in that case but it seems 
to us that the majority opinion -is of 
doubtful validity, specially having. re- 
gard to the observations of this... Court 
made in Pyare Lal Malhotra (AIR 1976 
SC 800) (supra). 

15. We are also referred to Maharaja 
Book Depot v. State of Gujarat (1979) 2 
SCR 138: (AIR 1979 SC 180). This 
Court held that ` an exercise book is 
“paper” as defined in Section 2 (a) (vii) 
of the Essential Commodities Act, 1955 
and Item 13 in Schedule I to the ‘Guja- 
rat Essential Articles Dealers (Regula- 
tion) Order 1971.. The Court accepted 
that construction on the ground that it 
would be in consonance with and would 
carry out effectively the object or pur- 
pose of the Act and the Regulation 
Order. It is’ desirable to recall that the 
Essential Commodities Act was enacted 
to control the distribution and price of 
essentia] commodities. A sufficiently 
comprehensive interpretation was call- 
ed for-in order that all products essen- 
tial to the community which could , rea- 
sonably fall within the scope of the de- 
finition could be covered. 

16. Learned counsel for: ‘the appel- 
lant relies on ‘the wide definition of the- 
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word “aluminium” -in the -Aluminium 
(Control) - Order 1970, but we must re- 
member that the word has been given -the 
broad definition set out there only for 
the purposes of that Control Order. _It 
cannot be pressed into ‘service for 
solving the comtroversy before. us. 

17. Learned counsel for the appellant 
also relies on the Glossary of Terms for 
Aluminium and Aluminium Alloys pre- 
pared by the Indian Standards Institu- 
tion, (Part I: Unwrought and Wrought 
Metals, I. S. : 3047 (Part I)- 1969). the 
Glossary of Terms prepared by the Bri- 
tish Standards Institution, (British Stan- 
dard 3660: 1933) Engineering Metal- 
lurgy, (Stoughtcn, Butts -and Bounds, 
1958) Non-Ferrcus Metals and their Al- 
loys, (F. J. Long) Metal Industry: Hand 
Book and Directory, 1962 and allied 
literature. In considering the material, 
it is necessary zo caution ourselves that 
the literature is concerned with concep- 
tions particular to the aluminium indus- 
try, while -we are here concerned with 
the application of a sales tax statute. ` 

18. Finally, it is urged ‘that two in- 
terpretations are possible of the relevant 
entries in the rotifications of 1973 and 
1975 and therefare the interpretation fav- 
ourable to the dealer should be adopted. 
We are of the definite opinion that the 
only interpretat-on possible is that alu- 
minium rolled products and extrusions 
are regarded as distinct commercial items 
trom aluminium ingots and billets in the 
notifications issted under the U. P. Sales 
a Act. 


“In the result, the. appeals fail and 
M atas with costs. 


-Appeals dismissed. 
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- (From: andhra Pradesh)* 
E. S. VENEATARAMIAH AND ` 
V. BALAKEISHNA ERADI, JJ. 


Civil Appeal’ No. 2050 of 1973, DJ- 
30-7-1981. 


B. R. Ramabhadriah, Appellant v. 
Secretary, Food & Agriculture Depart- 
ment, Andhra Pradesh, and others, Re- 
spondents. 

Constitution of India, . Arts, 311, 226 - — 
Seniority — ‘Fixation of — Quashing of 
PES SE AER ETA ER 


"Writ Appeal No. 691 of 1970. D/- 14-10- 
1971 (Andh. Pra.). 
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B. R. Ramabhadriah v.Secy., FE: & A.-Deptt., A. P. 


re-> 


the , State of: . 
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provisional gradation list: sought . — 
Change in circumstances . during pen- 
dency. of writ. petition — Lesser relief of 
quashing the list partly, cannot be denied 


to him on technical ground. Writ Ap- 
peal No. 691 of 1970, D/- 14-10-1971 
(Andh Pra), Reversed. Pe ; 

- A Government employee who- had 
sought in writ. petition the issu- 


ance of a writ of mandamus _ directing 
the State Government to forbear from 
implementing or acting uron the provi- 
sional gradation list would not pre- 
clude him from seeking a lesser relief, 
namely, the quashing of. the provisional 
gradation list only in so far as it pertains 
to the fixation of the inter se seniority 


‘between himself and one of the em- 


ployees in the original list when the 
Central Government, subsequent to the 
institution of the writ petition had re- 
fixed the ranks of other Gcvernment em- 
ployeeS except the employee ‘to whom 
the petitioner was senior and placed 
them helow the petitioner and thereby 
redressing ‘the grievance of the petitioner 
in so far as it pertained to the ranking 
of the said employees. (Para 5) 
In an action‘ where a party has prayed 
for a larger relief it is always open to 
the Court to grant him any smaller re- 
lief that he may be found to be entitled 
in law and thereby render substantial 
justice. The Court can undoubtedly take 
note of changed circumstances and suit- 
ably mould the relief to be granted to 
the party concerned in order to mete out 
justice in the case. As far zs possible the 
anxiety and endeavour of the Court 
Should. be to remedy an injustice when 
it is brought to its notice ‘rather than 
deny relief to an aggrieved. party on 
purely technical and narrow- procedural 
grounds, Writ appeal No. 691 of 1970. D/- 
14-10-1971 (Andh Pra), Reversed. 
. (Para 5) 
. Mr. B Parthasarathi, Advocate; for Ap- 


‘ pellant; Mr. R. N. Poddar; Advocate (for 


No. 2) and Mr. S. Markandya, Advocate 
(for No. 6); for Respondencs. 

. V. BALAKRISHNA EZADI, 
This appeal preferred by special’ leave 
is against the judgment of a Division 
Bench of ‘the Andhra Pradesh High 
Court setting ` aside. the decision of`a 
learned single Judge of that Court and 
dismissing- a writ. petition filed by the 
present appellant. 

2. The appellant, who was working 
as an officer of the Forest Department in 
Andhra, Pradesh, ap= 


J. :— 
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proached the High Court. challenging the 
provisional integrated gradation ` list of 
Forest Officers of thé former Andhra 
and Hyderabad - States published under 
‘the provisions of the -States Reorganisa~ 
tion Act ‘as annexure to'a State Govern+ 
ment order dated January. 27,' 1962. The 
‘contentions ‘raised by the. -petitioner in 
the writ petition were mainly ~wo-fold. 
Firstly, it was urged that.the inter..se 
Seniority between the appellant and the 
6th ‘respondent, both. of whom. criginally 
belonged to the Andhra‘ Cadre, had been 
wrongly. fixed in the provisional grada- 
tion list by -showing the 6th “respondent 
-as senior to the appellant; whereas the 
appellant was legally entitled to senior- 
ity over the 6th respondent. Secondiy, 
it was contended that:respondents Nas; 3, 
4, 5, 7 and 8, who -were officers allotted 


to the ‘State of Andhra Pradesh trom the ` 


Telengana' region of the former Hydera- 
bad State, had been erroneously assigned 
ranks above the ‘appellant’ in zhe inte- 
grated gradation list in violation of the 
principles laid down" by ‘the ‘Government 
of India for equation of'' posts and’ ‘the 
fixation of inter ‘se’ seniority - between 
the persons drawn from the twa sources. 

3: By the time the writ petition . came 
up for hearing before’the learned Single 
Judge, the Central Government had al- 
ready -set right the appellant’s grievance 
concerning his ranking and seniority in 
relation to respondents 3, 4, 5, 7 and 8. 
Tt therefore became, unnecessary for him 
to pursue’ the’ second: contention ` afore- 
mentioned and hence he © ` pressėd before 
the learned single” Judge’ only the plea 
concerning his claim for’ seniority ‘over 
the 6th respondent: The learnei single 
Judge found that the contention put for- 
ward by’ the appellant that “he was eh; 
titled to „Seniority over the 6th’ raspon- 
pondent ° was well founded.’ ‘Accordingly, 
the: learned Judge allowed the writ peti- 


tion and: issued a writ of“ Yrandamus - 


directing the State- Government and ‘the 
Government of India to’ modify - the gra- 
dation list by showing thë appellant ' ‘as 
~- senior to the. 6th respondent.. -' 
. 4. The 6th ‘respondent carried “the 
matter in appeal ‘before a Division Bench 
of the High Court by filing Writ Appeal 
No. 691 of 1970. The Division Bench -took 
the view that since the prayer zontained 
in the writ petition was for the issue‘ ofa 
writ of mandamus directing respon- 
dents Nos. -1 and 2- to forbear from im- 
plementing the provisional. gradation list 
published. along : with .the. : Government 
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Order ‘dated January 27,:1962, and inas- 
much as’ the petitioner had not pressed 
the said prayer for quashing of the ` list 
in so.far as it related to‘ the officers of 
Telengana region’ (respondents ` 3, 4, 5,7 
and 8), the writ ‘petition’ should’ have 
been dismissed on that: short ground and 
the question relating to inter se senior- 
ity. between’ the petitioner and: the ‘6th 
respondent ought. not to'i have been de- 
cided by the learned single Judge. In 
this - wiéw, the Division’ Bench : allowed 
the writ appeal, set aside the order pass- 
ed-by.“the learned. single Judge and dis- 
missed.:the writ petition. The’: appellant 
has come:.up to this Court questioning 
the legality and correctness of the afore- 
said reasoning and. conehusion.. Of the 
Division. Bench. : 


5. It'is true that ‘the it " petition 
contained a ‘prayer for. the. auashing. of 
the gradation ‘list in so far as it related 


“tothe ‘inter se ranking’ of the petitioner 


vis-a-vis ‘respondents Nos. 3 to 8 and the] 
petitioner | (appellant) had also — sought 

the issuance of a writ. of manadamus 

directing respondents Nos. 1 and 2. to 

forbear .from implementing or acting 

upon the said gradation list. . But, sub-j . 
sequent” to the ‘institution of the writ 
petition. the . Central Government had 
refixed the “ranks of respondents Nos. 3. 
4.5, 7 and 8 (Telengana’ Officers). and 
placed. them below the appellant there- 
by redressing the grievance of the appel- 
lant. in so far as it, pertained to the rank- 
ing of the aforesaid respondents, . it 
therefore became unnecessary for, „the 
appellant to pursue his claim ‘for relief 
with respect to- the ranks- “assigned to 


those five respondents. It was -under 
those circumstances that the appellant 
submitted before: the ‘learned, single 


Judge of the High Court, at the, time of 
final’ hearing of the writ petition, that he 
was pressing the ‘writ petition only in 
so far“as it related’ to ‘his „claim, for 
seniority over- the 6th’ respondent. We 
fail to:see how the fact that the appel- 
lant had sought in the writ petition ‘the 
marae of a writ of. mandamus directing 

espondents 1 and 2 to forbear from. im- 
PeR: or, acting , „upon , the ., provi- 
sional gradation ‘list will operate: to pre- 
clude him from,seeking a lesser. relief, 
namely, the quashing’ ‘of the- ‘list. only | in 
so far-as it pertains to the fixation of the 
inter se seniority between . himself and 
the 6th respondent, The material facts 
and circumstances had undergone a sub- 
stantial change subsequent. hg the’ filing 


1981 
of the original tetition and it was-in con- 
sequence ‘thereo2 that it had become: un- 
necessary. for the - petitioner: to pursue 
his original prayer for the grant of a 
larger relief. Basides ignoring’ this eru- 
cial aspect, the Division Bench ‘of the 
High Court has also lost sight of ‘the well 
established principle that in an action 
where a party nas prayed. for. a larger 
relief it -is always. open to the court to 
grant him any smaller relief that he may 
be. found to..be entitled in law and there- 
by ‘render substantial. justice. The Court 
can undoubtedly take note of -: changed 
circumstances and suitably mould the 
relief to be granted to the party concern- 
ed in order to mete out justice in the 
case. As far as possible the anxiety and 
endéavour of the Court should be''to re- 
medy an injustice when it is: brought to 
its . notice rether- ‘than deny ` re- 
lief tọ an aggrieved’ party ` on ‘purely 
téchnical'' and narrow procedural 
grounds: We do ‘not,’ therefore, _ find it 
possible to ‘uphold. the view expressed by 
the Division Bench of the High Court 
that since the writ petition was not 
pressed in so faz as it related to ‘the offi- 
cers belonging ` to the Telengana Tegion 
the ‘question of inter se “seniority `, be- 
tween’ the writ vetitioner and ‘the 6th re- 
spondent™ should not have been consider- 
ed by the single Judge and the writ peti- 
tion should’ have, beer dismissed. ~ 

6.. Accordingly, we set aside the judg- 
ment of the Division. Bench and remand 
the writ’ appeal. to the , High Court for 
fresh | “disposal in, accordance with. Jaw. 
The parties --wil bear ‘their respéctive 
costs in this appeal, | 
Order accordingly, 
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‘AIR 1981 SUPREME COURT 1655, 
*. (From: Punjab and Haryana). 
P; _N.-BHAGWATI AND V. D, D 


s “PULZAPURKAR, JJ. ; 
‘Civil ‘Appeal No. 84 of 1980, D- 18-2- 
198 


AN Ram, “Appellant v. ` State of 
Haryana, and, others,. ‘Respondents, . 

Constitution of India, Art, 226 — “Writ 
petition — Locus standi - _Expunge- 
ment of adverse remarks. in “confidential 
report of an Officer by Govt, — “Chances, 
of promotion of another Officer affected 
=- Hejean:--challi2nge .expungement . 


Decision: of Punjab . ane Haryana - Ped 
Court; Reversed, —_. thts 


UMV/DESSIENY Te Sie 


‘Lakhi Ram v. 


State of Haryana S. C. 1655 
Tt-is not correct to:say that an Officer 
is not entitled to : coraplain-against the 
expungement. of adverse remarks made 
in the. confidential report of another offi- 
cer, because the effect of expungément 
of adverse remarks in the confidential 
report of the latter is to prejudice ‘the 
chances of promotion of the former and 
if the former is.. able to show that the 
expungement of the remarks was illegal 
and invalid, the adverse remarks would 
continue to remain in the. confidential, re- 
port of the :Officer: concerned and that 
would: improve the chances of promotion: 
of the Complaining | Officer vis-a-vis the 
other respondent No. 6. (Para 1} 
BHAGWATI, J. :— The only ground 
on which the writ petition filed by the 
appellant has been dismissed by the 
High Court’ is that the appellant has no 
locus” standi to maintain the writ peti- 
tion. The appellant filed the writ peti- 
tion challenging the action of the Gov- 
ernment expunging the ‘adverse remarks 
made in the annual confidential report 
of respondent No. 6.. The High Court 
took . the view that the appellant was 
not entitled to complain against the -ex- 
pungement of. adversé remarks made in 
the confidential,” report, of another officer. 
But” this view is, in our opinion, errone- 
ous because the efféct of expungement 
of adverse ‘remarks, in the. confidential 
report of respondent No: 6 is to prejudice 
the chances of promotion - of: the ` appel- 
Jant and! if the ‘appellant is able’ to: show 
that the: expungement of: the remaks was 
iliegal' ‘and invalid, the adverse remarks 
would continue to remain in the confi- 
dential report ‘of ‘respondent No- 6. and 
that would improve: the chances’ of pro~ 
motion of the appellant’ vis-a-vis ‘respon- 
dent No. 6. The appéliarit was, therefore, 
‘clearly entitled to show that the Govern- 
ment acted beyond the:scope of ifs power 
in expunging ‘the adverse remarks in the 
confidential ‘report of“ respondent No. 6 
and that the expungiment of-the! adverse. 
remarks::should be cancelled. The dppél- 
Jant had,'in the ‘circumstances, -locus 
standi to maintain the ‘writ petition and 
the High: Court was in error ‘in ‘rejecting 
it on .the..ground -that the appellant was 
not entitled to: maintain, the writ - peti- . 
tion. Ae ‘ 
De : This Was. the ‘reason. wüy we awe i 
ed the appeal and; setting aside the order 
of dismissal passed by the High Court, 
remanded ‘the writ petition to-the High 
Court for disposal on merits, : 


>m. ., Appeal allowed, 








1656 S. C7 Annapurna Biscuit Mig. Co., Kanpur v. S. T- Commr., U. P, 
_ ATR 1981 SUPREME COURT 1656- 


(From: ‘Allahabad)* 

R. S. PATHAK. E. 5. VENKATA-_ 
RAMIAH AND V. BALAKRISHNA _ 
ERADI, JJ. 

Civil Appeal No. 3133 of 1979, Dj- 

28-7- 1981. 
` Mis. Annapurna Biscuit PE 
Co.. Kanpur, Appellant v. Commissionér 


of Sales Tax, U. P. Lucknow, Reszondent, 


(A) U. P. Sales Tax Act (15 ef 1948}, 
S.3A —. Notification under, fixing rate of 
levy on turnover of ‘cooked food’ — 
‘Cooked food’: — Interpretation — It 
does not include biscuit in its strict 
meaning. . (Words and ‘Phrases — Cooker 

food’).. 


Where the State Government issued 
tha notification under S. 3-A whereby 
the tax was fixed at two per cenz of the 
turnover payable at ‘all points of the sale 

_in-the case of cooked food or ‘pakaya hua 
bhojan’ (as found in the Hindi text of 
notification). the assessee, a r2gistered 
firm engaged in the business af manu- 
facture and sale of biscuits intended for 
human consumption, could not claim to 
be taxed as per rate prescribed under 
notification as expression ‘cooked food’ 
does not include biscuits in its strict 
meaning, S; T.:R. No..573 of .1979, dated 
30-7-1979 (All), Affirmed (Para 5) 


In its wider. meaning ‘cooked food’ may 
_include biscuit. But ordinarily biscuit is 
no: understood as cooked food. 1977 Tax 
LR NOC 3 (Al)),. (1968) 21 ‘STC 309 
{Masda Pra). Approved. (Para 3) 

(B) Interpretation of Statutes — Tax- 
ing statutes — Construction - — Eule as to. 

The words used ‘in a law imposing a 
tax should be construed in the same way 
in which they are understood in ordinary 
parlance in the area in which the law is 
in force. If an expression is capable of a 
wider meaning as well as narrower 
meaning the question whether the wider 
or the narrower meaning’ skould he 
given depends on the context and the 
background of: the case. (Para 4) | 
Cases Referred : _ Chronological . Paras 


1977 Tax LR NOC 3:38 STC 461 (All) 6 
1975 Tax LR 1677:35 STC 127 (All) 4 


(1968) 21 STC 309 (Madh Pra) 6 
(1918) 87 LJKB- "893 : 118 LT 447: 34 
` TLR 403, Hinde v. Allmond ~~ a 


*S. T. R. No. 573 of 1979. D/- 30-7- -1979 
(All) 
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Mr. G. -L: Sanghi Sr.. Advocate . (M/s. 
Bharat Ji Aggarwal, ,. Naresh . Kumar. 
Sharma and- Vineet. Kumar, ..Advocates 
with him), for Appellant; $. €C., Man- 
chanda, Sr. Advocate (Mrs. Sobha Dixit 
Advocate with him),. for. Respondent. 


_E. S. VENKATARAMIAH, J.: ‘The 
short point for consideration in ‘this ap- 
peal is whether the expression: ‘cooked 
tood’ used in certain notifications- issued 
under the U, P. Sales Tax Act, 1948 
(U. P. Act XV of 1948) (hereinafter re- 
ferred. to as ‘the Act’) can be ‘construed 
ate including within its meaning masciits: 
G. 


2, The assessee, the appellant herein, 
is a registered firm engaged in the busi- 
ness of manufacture and sale of biscuits 
intended for human ‘consumption. ` The 
assessee is a registerd dealer under the 
Act. During the assessment proceedinss 
under the Act for the year 1972-73 the 
assessee claimed ‘that the turnover re- 
lating to biscuits manufactured and sold 
by it amounting to Rs. 35,09,920.38 P. 
was liable to be taxed at two per cent 
which was the rate prescribed by a noti- 
fication issued by the State Government 
for cooked food contending that ‘cooked 
food’ included ‘biscuits’ also. The noti- 
ficaticn relied on. was one issued “on 
October 6, 1971 under sub-sec. (2) nf 
S..3-A of the Act in supersession’ of an 
earlier notification dated July 1, 1969. Tn 
both. the notifications the text was fixed 
at two: per cent of the turnover ' pay- 
able at all points of sale in the:case ‘of 
cooked tood. The Assistant, Commissioner 
(Tax. Assessment) Sales" Tax, ‘Kanpur 
who was the assessing authority reject- 
ed the contention’ of the assessee’ that 
cooked food included ‘biscuits also and 
imposed tax at the rate of three and a 
half per cent on‘ the turnover relating 
to biscuits treating the same as an un- 
Classified commodity. An appeal filed 
against the order of the assessing au‘h- 
ority before the . Deputy Commissioner 
Sales Tax and a further appeal before 
the Judge (Appeal) Sales Tax, Lucknow 
were unsuccessful. Thè High Court’ of 
Allahabad also declined to interfere with 
the said. ‘order. This ‘appeal by special 
leave is filed’ against the ordér ` of the 
High Court under, Art. 136 of the Con- 
stitution. i 


3. The: only eer urged Dre us 
is that biscuits should have been treated 
by the authorities under the Act and’ by 
“the: High Court. as cooked food and sales 
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tax should -havé been.levied on‘the turn- 
over of biscuits - 

in respect of cocked food: under. the noti- 
“ fication referred to above. The. argument 
urged on behalf of the appellant. is that 
biscuit which was consumed by human 
beings for nourishment is: food .and since 
it is prepared be baking which is a. ‘king 
of cooking process. it should be treated 
as cooked. food. Relying on some foreign 
English dictionaries it..is contended that 
cooking means preparation of food by 
application of heat as by. boiling, baking, 
roasting, broiling. ete. and biscuit should 
therefore be treated as cooked food. 
What is of significance.in this case is that 
the Hindi version: of the notification 
issued uses the’ expression’ THT gar a 
(Pakaya hua bhajan) for ‘cooked food’ 
found in the notification in English. lan- 
guage. 

4 Itisä wel settled rule of con- 

struction that. the words used in a law 
imposing a tax should be construed. iù 
the same wav in which thev are under- 
. stood in ordinary parlance in the area in 
which the law. is in force. If an expres- 
sion is capable cia wider meaning as well 
as narrower meaning the. question | whe- 
ther the wider or the narrower meaning 
should. be given depends on the context 
and the background of the .case, In`Hinde 
v. Allmond, (1918) ‘87 LJKE , , 893 the 
question was whether tea was an “‘arti- 
‘ele of food” within the meaning of an 
order designed to prohibit the hoarding 
of food namely Food Hoarding ‘Order of 
1917. The learned Judges held it was not 
even though in some other decisions ‘it 
had been held to be an “article of food”. 
Shearman, J. one of the. J udges said that 
he rested his „judgment on the. ‘common 
sense interpreta: -zion of the word ‘food’ 
in the Order. apart from its’ meaning’ in 
any other statute’. It is interesting ‘to 
ote that in a case before the Allahabad 
‘High Court in Annapurna Biscuit Manu- 
facturing Co. v. State of U. P:, 35 ‘STC 
127: (1975 Tax LR 1677) the assessee 
had contended that biscuit was an’ årti- 
cle of ‘conféctior.ery and that contention 
was negatived. I- is relevant to note, as 
we have mentioned ‘earlier, that.’ when 
the Hindi text cf the notification’ was 
issued contemporaneously with the Eng- 
lish version. ths words T#l@T gar ayaa 
(pakaya hua bhcian) were used as the 
‘equivalent of. the words ‘cooked food.’ 


: „It -mav be that ‘Biscuit is served at 
téa ‘time and, sin, its. wager, „meaning. ‘cooks; 
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at the”řate prescribed ' 


ed food’ may- include -biseyit. But ordin- 
arilv biscuit is not understood. as cooked 
food. Ifaperson goes toa hotel orres- 
taurant and asks, for some cooked food or 
THA ZH! WIAA (pakaya hua bhojan) cer- 


tainly he will not be served with biscuits 
in Uttar Pradesh. While ‘itis not necessary 


to state in the present case as to what all’ 


items ` ‘may be called as cooked food, we 
can definitely say that’ in the context and 
background of the notification biscuit 
eannot be treated -as cooked food. 

~6. The High Court of- Allahabad has 
in an earlier case in Commissioner of 
Sales Tax y. Jassu Ram Bakery Dealer, 
38 STC 461: (1977 Tax LR NOC3) held 
that: biscuit was not cooked -food. The 
High Court of Madhya Pradesh has also 
taken the same view in Commissioner of 
Sales Tax, Madhya Pradesh v. Ballabh- 
das Iswardas, (1968) 21 STC 309. We ap- 
prove of ‘the views expressed in thé 
aforesaid “decisions. 


1. There is no ground to 
with the orders under appeal. In the re- 
sult,’ this appeal fails and is dismissed. 
No costs, 
. “Appeal dismissed. 





- AIR 1981 SUPREME COURT 1657. . 
(From: Allahabad)* ` -` 


Re S. PATHAK, O. CHINNAPPA: REDDY 


~ AND BAHARUL ISLAM. JJ. 


- Civil Appeal No. 1759 of 1981. 
27-7-1981. 


Bimal Chand. Jain, ‘Appellant 3 y. Gopal 
Agarwal, Respondent. ` 

Civil P. .C. (5 of 1908), ‘O. 15, R. 5 (2) 
(U. P.) (as amended by Ú. P. Act No. 57 
of 1976) — Suit for ejectment — Strik- 
ing off defence on failure to deposit ad- 
mitted rent and further failure to „make 
representation within terms of O. 15. 
R, 5 — Court still has ‘discretion not to 
strike off defence if on facts and circum- 


D/- 


stances already existing on record there | 


is good reason for. not. doing so.. (Civil 
Revn. No; 525 of 1980, D/- $- 12-1980 
(Alb, Reversed, 1981 All LJ 82. Over- 


ruled). 


In a suit for ejectment of lessee ‘and 
r recovery of arrears of rent, the ‘Court 
enjoys the discretion not, to strike | off 


¿Civil Revn., No. 525 of 1980, D/- 3-12- 
1980.7 .- 


.vsH¥/HY/D519/i/SAD/SNV ee 


eed 


S. C, 1657. 


interfere 


we OY NAL 


1658 S. C; 


the defence in case the defendant has de- 
faulted in depositing the rent and has 
also failed to make‘iany representation 
within terms of ‘O. 15;- R. 5. There is a 
reserve of. discretion vested in ‘the Court 
entitling. it not. -to strike off the defence 


if. on the, facts and circumstances already, 


existing. on the. record. it finds good .re; 
„ason: for not; doing: so. ; It. will always, be 
a matter. for the judgment of_the.. Court 
to-decide. whether on the material before 
it, notwithstanding the absence of a re 
presentation: under sub-rule.. (2), the de- 
fence should or should not be :struck off, 
The word “May” in sub-rule (1) merely 
vests power in the Court. to strike off. de- 
fence. It. does, . not oblige it’ to do sO. in 
every. case of-: default., Sub-rule . (2) 
obliges.the Court before making an ordér 
for striking off the: defence to ‘consider 
any representation made by, the. defend: 
ant in that „behalf. ‘In -other. words, the 
defendant has been vested. with a statu: 
tory right to make a representation to 
the Court against his defence being struck 
‘off. This ;is a right -expressly , vested: in 


the. defendant -and enables,,him 20 show . 


by bringing material on the rec ord, ‘that 
he has not „been guilty of the de- 
fault alleged ‘or if the default Bas 
occurred there--is- -good reeson for 
it. But it is _ not impossible that 
the -record ‘ may’ 
rial already; In’. that.. event it can- 
not -be,-said that, sub-rule (1), obliges „the 
Court to strike off; the- defence.: ït must 


be remembered ‘that an order under sub- . 


rule (1) striking off the defence’ is inthe 
nature of penalty, A serious | ` responsi- 
bility rësts on the Court’ in the matter 
and the power is not’ ‘to ‘be’ exercised 
mechanically. ' ” Civil’! Revn. No. -` 525 “of 
1980, DJ- *3-12- 1980: (All), Reversed: 198} 
All LJ; 82, Overruled: -- ike n (Para 6) 


Cases’ ‘Referted : 
1981 All LI ‘Bz f e, 2, 4 6. 

“Mr, F. „S, “Nariman, ‘Sr: ‘Aavoctia: (Mr 
K. K. Mohan , _ Advocate. with. him), 
Appellant: Mr. BLK. Garg, Sr., , Advocate 
(M/s. Pramod.. Swarup .and ‘Sunil Kumar 
Jain Advocates with; Hi.: for. Respony. 
dent... Ae E E ae 

PATHAK, J.:— In a ” suit foz eject- 
ment of a lessee. and for recovery of, ar- 
rears of. rent, does’ the court., enjoy. any 
discretion not to strike off the. defence, 
in case the defendant has defaulted in 
depositing the ‘rent and has als. failed 
to make any representation within.the 
terms-of R:-5-of O, XV, Civil P. C.? ‘That 


question is raised in ‘this’ defendant’s ‘ap-. 


Bimal Chand -v;:Gopal Agarwal -- 


“contain stich ° qate-- 


Chronologiefd Paras, 


„for, 


A.LE: 
peal by special:leave against 'an order: of 
the Allahabad: High Court maintaining in 
revision that the trial- court has no- dis- 
cretion’in the circumstarices but.. must 
trike 'off-the defence. | ; 

‘2. The respondent: as. leae ` fled a 
suit : against: the - appellant:as lessee for 
his ejectmeéentiand ‘for, recovery of arrears 
of rent. The.:.appellant . filed a ‘written 
statement: and resisted the suit. During 
the pendency -of ithe suit. the respondent 
filed an application: praying that the. ap- 
pellant’s defence :be struck off in view of 
R. 5,:0f:.0. XV, Civil P.-C. ‘inasmuch as 
the appellant had committed default in - 
depositing- the rent regularly. The: ap- 
pellant opposed the application atid at- 
tempted’ to .show. that ‘he’ had . been de=- 
positing the rent. as required by the law, 
Tha trial court held that- while the ren- 
tal arrears adimitted by the appellant to 
be due had been deposited.in accordance 
with the relevant provision ‘of sub-rule..(1) 
of R. 5 of O. XV, he had failed to make 
regular deposits’ of the monthly rent ac- 
cruing during the pendency of the . suit 
as required by the, other provision of ‘the 
said Rule’ The. triàl coùrt, also noted that 
the appellant had’ failed. to, ‘make any, re- 
presentation | ‘permitted . him. ‘by... sub- 
rule, (2) of R. 5 ‘of, O.. XV ‘within the. time 
prescribed’ in that’ _Brovision, | Following 
a ruling of the’ ‘Allahabad | High, ‘Court 
that in those. circumstances . the. ,.court 
was obliged to, strike off the defence, the 
trial. court, did exactly that, The appel- 
lant ‘applied... in revision. to. the. „High 
Court, and “the High Court, in, view of 
the yiéw ‘taken by a. ‘Division. Bench in 
Puran’ Chand v. Pravin’ ‘Gupta, ‘Civil Re- 
vision. No. 356 of 1978 decided. ón ‘Octo- 
ber 30). 1980: ‘(reported ` in 1981 Au LJ 
82) ‘affirmed the. order. of ‘the. trial court. 


: 8a; Rule 5. of. ‘Order XV, Civil P. C., 
was enacted :. ‘by: the U. P. Civil, Laws 
(Amendment) Act:1972. It provided that 
unless! the defendant. ..deposited. the ad- 
mitted:rent or compensation at or.before 
the. first hearing.of the suit. and'also de- 
posited,‘the monthly rent regularly, “his 
defence, was liable;to be struck: off. There 
was a:further provision . entitling. a :de- 
fendant to make a-:representation and ob- 
tain further time to, make. the: deposit. 
The Rule was. repealed by U...P. . Act 
No.. 57 of 1976: and, was rerenacted -as fol- 
lows: | 

“Striking ‘off ‘defence, on. talite. fo de: 
posit admitted rent, ete. — (1) In any 
suit. bya lessor for ‘the eviction ` of“ a 
lessee’ after-the -!determination- of’: his 


` 
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lease and for the recovery from: him of 
rent or compensation for use and octu- 
pation, the defendant shall, at or before 
the first hearing of the suit, deposit the 
entire amount admitted by him to be 
due together with - interest thereon at 
the rate of nine per cent per annum 
and whether or not he admits any 
amount to be due, he shall throughout 
the continuation of the suit deposit the 
monthly amount due within a week from 
the date of its accrual and in the event 
of any default in making the deposit of 
the entire amount admitted by him to 
be due or the monthly amount due as 
aforesaid, the court may subject to the 
provisions of sub-rule (2) strike off his 
defence. 

Explanations 1 to 3 x x x x 


(2) Before making an’ order for. strik- 
ing off defence, the court may consider 
any representation made by the defen- 
dant in that behalf provided such re- 
presentation is made within ten days of 
the first hearing or of the expiry of the 
week referred'to in sub-section (1) as 
the case may be. i 

(3) The amount deposited under this 
rule may at any time be withdrawn by 
the plaintiff; ` 

Provided that such withdrawal shall 
not have the effect of prejudicing any 
claim by the plaintiff disputing the cor- 
rectness of the amount deposited:. 


_ Provided further that if the amount 
deposited includes any sums claimed by 
the depositor: to be deductible on any ac- 
count the court may require the plain- 
tiff to furnish security for such sum be- 
fore he is allowed to- withdraw the 
same.” ; . 

4. The High Court 
Chand (1981 All LJ 82) (supra), that 
if the representation contemplated by 
sub-r, (2)was not made within the time 
prescribed therein the court had no juris- 
diction to entertain a representation 
made beyond time and to condone the 
delay in making it. It held further that 
where no representation was made, orif 
made was filed beyond time, the court 
was bound to strike off the defence and 
enjoyed no discration in the matter.. 


.5. It appears on the facts in this case 
that no representation under sub-r. (2) 
was made by the appellant. The only. 
question raised before us is whether, in’ 
the absence of such representation, the 
court was obliged to strike off the de- 
fence of the appellant `. 9 > ~~ 


held in Puran 
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6. It seems to us on a comprehensive 
understanding of Rule 5 of Order -XV 
that the true. constructian. of the Rule 
should ba thus: Sub-rule (1):obliges the 
defendant to deposit, at or before the 
first: hearing of _ the suit, the entire 
amount. admitted by him to be due 
together with interest thereon at the 
rate of nine per cent per annum and 
further, whether or not he admits any 
amount to be due, to deposit regularly 
throughout the continuation of the suit 
the monthly amount due within a week 
from the date of its aecrual. In the 
event of any deafult in making any de- 
posit; < 


“the court may subject to the provi- 
sions of sub-rule (2) strike off his de- 
fence.” We shall presently come to what 
this means. Sub-rule (2) obliges the 
court, before making an order for strik- 
ing off the defence to consider any re- 
presentation made by the defendant in 
that behalf. In other werds, the defen- 
dant has been vested with a statutory 


right to make a representation to the 
court against his defence being struck 
off. If a representation is made the 
Court must consider it on its 
merits, and then decide whe- 
ther the defence should or should 


not be struck off. This is a right ex- 
pressly vested in the defendant and en- 
ables him toshow by bringing material on 
the record that he has not been guilty 
of the default alleged or if the default 
has occurred there is good reason for it. 
Now, it is not impossible that the record 
may contain such material already. In 
that event, can it be said that sub-r. (1) 
obliges the court to strike off the de- 
fence? We must remember that an order 
under sub-rule (1) striking off the de- 
fence is in the nature of a penalty. A 
serious responsibility rests on the court 
in the matter and’ the. power is not to 
be exercised machanically. There is a 
reserve of discretion vested in the court 
entitling it not to strike off the defence 
if on the facts and circumstances al- 
ready exising on the record it finds good 
reason for not doing sọ. It will always 
be a matter for the judgment of the 
court to decide whether on the mate- 
tial before. it, notwithstanding the, ab- 
sence. of a representation under sub- 
rule (2), the defence should or should 
not be struck off. The word “may” in 
sub-rule (1) merely vests power in the 
court to strike off the defence. It does 
not oblige it to do so in every case of 
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default, To that extent; we: are unable 
to. agree with the view taken -by the 
High Court in Puran. Chand. 981 All 
LJ 82) (Supra). We are of opinion that 
the High -Court has: placed- ar. unduly 
narrow construction on the provisions- of 
clause (1)-of Rule -5 of Order XV. -` 


7. In the circumstances, the appealis 
allowed, the order dated December 3, 
1980 of the High Court is set aside and 
the case is remanded to the High Court 
for fresh consideration. In the circum- 
stances, there is no order as ta costs. 

Appeal allowed. 
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Civil Appeal No. 1757 of 1980, D/- 22-7- 
1981. 


Brooke Bond India Ltd., Appellant v. 
The Workmen, Respondents. 


Industrial Disputes Act (14 of 1947), 
Ss. 2 (p), 18 — Industrial Disputes (Bom- 
bay) Ruies (1957), R. 62 (2) (b) — ‘Settle- 
ment’ — What amounts ta — Memoran- 
dum of settlement — Signing. cf. 


Unless the office-bearers who signed the 
agreement were authorised by the execu- 
tive committee of the Union to enter into 
a settlement or the constitution of the 
Union contained a provision that one or 
more of its members would be competent 
to settle a dispute with the management, 
no agreement between any offce-bearer 
of the Union and the management can 
be called a settlement as defined in Sec- 
tion 2 (p). (Para 5) 


The language of S. 18 (1) clearly shows 
that the settlement will be bincing only 
“on the parties to the agreement’. The 


definition of “settlement” n Sec- 
tion 2 (p) of the Act ‘alse states 
that “settlement”: means a settle- 


ment arrived at “between the əmplover 
and the workmen”, So, normally in order 
that a settlement between the 2mployer 
and the workmen may be binding on 
them, it has to be arrived at ty agree- 


ment between the employer and the 
workmen. Where the workmen are re- 
presented by a recognised Umion, the 


settlement may be arrived 


"Reference (II) No. 22 of 1978, ‘D/- 11-9- 


1978 (Ind. Tri, Nag) — 


at between 
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the employer and the Union.-If there is a 
recognised Union of the workmen and 
the Constitution of the Union provides 
that any of its office-bearers can enter 
Into a settlement with the management 


‘on behalf of the Union ‘and its members, 


a settlement may be arrived at between 
the employer and such office-bearer ‘or 
bearers, But, where the Constitution does 
not so provide specifically, the office- 
bearer or bearers who wish to enter into 
a settlement with the employer should 
have the necessary authorisation by the 
executive committee of the Union or by 
the workmen. A reading of R. 62 (2) (b) 
clearly shows that it presupposes. the 
existence of a settlement already arriv- 
ed at between the employer and the 
workmen, and it only prescribes the form 
in which the Memorandum of settlement 
should be, and by whom it should be 
signed, It does not: deal with the entering 
into or arriving at a settlement. There- 
fore. where a settlement is alleged to 
have been arrived at between an ‘emplo- 
yer and one or more office-bearers of the 
Union, and the authority of the office- 
bearers who signed the memorandum of 
settlement to. enter into the settlement 
is challenged or disputed the said auth- 
ority or authorisation of the office-bearers 
who signed the memorandum of settle- 
ment has to be established as a fact, and 
it is not enough if the employer merely 
points out and relies upon the fact that 
the Memorandum of settlement was sign- 
ed by one or more of the office-bearers 
of the Union. 1969 Lab IC 1450 (Delhi), 
Approved, (Case law discussed). - (Para 7) 
-In the instant case the purported 
settlement was drrived at not in the 
course of conciliation proceedings. There 
is no provision in the constitution of the 
Union authorising any office-bearer of 
the Union to enter into a settlement with 
the management. The resolutions passed 
by the executive committee of the Union 
do not support the claim that the Nego- 
tiation Committee was empowered to 
enter into a settlement without seeking 
ratification from the executive commit- 
tee. The office-bearers who signed the 
agreement were not competent to enter 
into a settlement with the company and 
as such it cannot be said that an agree- 
ment was reached between the employer 
and the workmen represented .by the 
(Paras 5, 6, 7) 


Union. aoa 
Cases Referred: Chronological . Paras 
AIR 1970 SC 1851: (1970) 2 SCR 886: 
1979 Lab IC 1407 7 
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Dr. ¥. 8. Chitale, ‘Sr. Advocate (M/s. 
R. K. Thakur, O. C. Mathur and. K. J. 
John, Advocates with him), .for Appel- 
lant; M/s. H. W. Dhabe and A. G. Ratna- 
parkhi, Advocates (for No. 1) and G. L. 
Sanghi, Sr. Advocate (M/s. V. A. Bobde, 
A. K. Sanghi and Miss Vasudha Sanghi, 
Advocates with him) (for No. 2), for Re- 
spondents. 


GUPTA, J.:— During the pendency of 
a reference before the Industrial Tribu- 
nal at Nagpur, a written agreement in 
settlement of the disputes covered by the 
reference as also certain other disputes 
between the management and the work- 
men was signed; on behalf. of the trade 
unions representing the workmen the 
agreement was signed by their ` office- 
bearers. A few days later the executive 
committee of one of the Unions rejected 
the agreement on the ground that the 
agreement had given rise to discontent 
among a section of the workers whose 
problems had not been satisfactorily solv- 
ed: A question then arose, whether the 


agreemént' was a settlement within the’ 


meaning of S. 2 (p) of the Industrial Dis- 
putes Act, 1947 from which the Union 
could not resile. The Tribunal by its 
award held that the-agreement was not 
a settlement binding on the union; ‘the 
validity of this award is challenged in 
this appeal by special leave preferred by 
the management. i i i ‘ 


2 The relevant facts are these. The 
appellant, Brooke Bond, India Limited, a 
company incorporated . and registered 
under the Indian Companies Act, herein- 
after referred to as the company, have 
a factory at Kanhan, District Nagpur, 
in Maharashtra. Two trade unions of 
workmen employed by the company 
function in the Kanhan factory; one is 
known as Bharatiya 
Bond Chaha Karamchari Sangh (Bhara- 
tiya Union for short) and the other is 
called M. P. Rashtriya Brooke Bond 
Chaha Karamchari,- Sangh (Rashtriya 
Union for brevity’s sake). In this case we 
are concerned with-the Rashtriya Union: 
On Sept. 27, 1975 Government: of Maha- 
rashtra made a reference under S. 10- (1): 
(d) of the I. D. Act, 1947 for the adjudi- 
cation of an industrial dispute between: 
the company -and the workmen in respect 
of 4 demands set out in the schedule to 
the order of reference, Subsequently on’ 
June 11, 1977 a joint charter of demands: 
was submitted by the. workmen through 

7 the aforesaid two unions; this charter in- 
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cluded 26 demands: -At a meeting of the 
executive committee of the Rashtriya 
Union held on August 19, 1977 several 
resolutions were passed of which two 
only appear to be relevant for the pre- 
sent purpose. By one. of the -resolutions 
a negotiation committee cémposed of six 
members including some of office-bearers 
of the union was formed “for a discussion 
to be held with the management”. The 
other resolution related to the 26 de- 
mands mentioned above and it said that 
“a proper decision” regarding these de- 
mands would be’ taken after “due con- 
sideration: of the proposals given by the 
members and after placing the same be- 
fore the negotiation committee of both 
the unions”. Thereafter two more char- 
ters of demands, one. by each union, were 
submitted. At a meeting of the executive 
committee of the Rashtriya Union held 
on Jan. 8, 1978 the office-bearers of the 
union put it on record that in respect of 
the 4 demands pending before the Tribu- 
nal the union would accept a satisfactory 
settlement and that the executive com- 
to the 
negotiation committee for carrying on 
discussion with the company and the 
Bharatiya Union as regards the pending 
demands. Subsequently the. resignation of 
some of the office-bearers of the union 
led to the reconstitution ‘of the negotia- 
tion committee at a meeting of the 
executive committee of the union held on 
February’ 18, 1978. On the subject of the 
proposed: settlement it was disclosed at 
this meeting that the ~ company had 
agreed to obtain clarification from the 
head office on several points including 
the absorption in company’s employment 
of ‘workers: employed ‘in loading and: un- 
loading job and confirmation of casual 
workers, The general secretary of the 
Rashtriya Union by a letter dated March 
9, 1978 informed the’ factery manager 
that the members of the reconstituted 
negotiation committee. “will participate 
in the negotiations to be commenced 
from: 13th March, 1978 for arriving at an 
agreement”. On March 16, 1978 a memo- 
randum. of. settlement was signed. The 
following. office-bearers of the Rashtriya 
Union signed the memorandum, the 
working president, two vice-presidents, 
general secretary, joint secretary and the 


organizing secretary, They were also 
members of the ‘negotiation ` committee 
along with others. On the next day, 


March 17; a joint petition was filed be- 
fore the Industrial Tribunal signed by- 
the factory..manager. of the, company, the 


. General. Secretary `. of 


Pa 
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the: ‘Bharatiya 
Union: and the General: Secretary of the 
Rashtriya ‘Union. praying that an award 
in. terms of the settlement’ be passed, ’ 


3. About a week later, on March ` 24, 
1978 a meeting of the executive commit- 
tee of the Rashtriya Union. was held in 
which “it was ‘unanimously resolved : to 
withdraw from the agreement- dated 
March 16, 1978” in view of the ‘discon- 
tent amongst the. workers about. the 
agreement”. On: April 1, 1978. at an 
emergent meeting ofthe executive . com- 
mittee of the Rashtriya Union, after -an 


elaborate discussion on the agreement it- 


was “resolved to reject. the agreement as 
the problems of the workers were not 
satisfactorily solved”. . On April 7, 1978 
an application was made to the Tribunal 
on behalf of the Rashtriya Union pray- 
ing that the agreement- be rejected, . 


4. The Tribunal heard the question as 
to the. validity of the settlement so far 
as the Rashtriya Union was concerned as 
a preliminary issue. The “Tribunal re- 
jected the contention raised on behalf of 
the Rashtriya Union that the agreement 
signed on March 16, 1978 was only a draft 
agreement and ‘held that it was intended 
to be a settlement, The Tribunal however 
came to the conclusion that it could’ not 
be treated’ as a settlement ™ within the 
meaning of S. 2 (p) of the I. D. Act, ` 


5. It cannot be disputed that unless 
the office-bearers who signed the agree- 
ment were authorised by the executive 
committee of the Union .to enter into a 
settlement or . the constitution of . the 
Union contained a provision that:one or 
more of its members. would be competent 
to settle a dispute with the management,. 
no agreement between. any .office-bearer 
of the Union. and the management’ .can 
be called a settlement :as. defined in :‘Sec- 
tion 2 (p). There:is no próvision in the 
constitution of the Rashtriya Union auth- 





orising .any office-bearer. of:. the’ Union 
to enter intoa settlement with the. man- 
agement.. We have referred’: above: to 
the proceedings of the executive commit- 
tee, As the Tribunal points :out, the :re- 
solutions passed. by the executive: .cam> 
mittee: do not support theclaim that the 
Negotiation Committee was : ‘empowered 
to enter into a settlement without..seek- 
ing .ratification..from the executive 
mittee, The- Tribunal held, in. our opinion 
rightly, that the fact that the ‘agreement 
was signed by the office-bearers of the 


Union does not clinch the matter becabse 


the executive committee ati no stage had 
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accepted the agreement. In fact no meet- 
ing of the executive committee was held 
before the agreement was signed. on 
March 16, 1978 to consider whether ; the 
agreemenit was acceptable, 

6. Section 2. (p) ‘of the. is D. “Act -de- 
fines “settlement”: ete 

“ “Settlement” means. a - settlement 
arrived at in the course of conciliation 
proceeding and includes a written agree- 
ment between the employer and work- 
men artived at otherwise than in ` the 
course of conciliation procéeding ‘where 
Such agreement has been signed by the 
parties thereto in: such manner as ‘may 
be prescribed and ‘a copy thereof’ --has 
been sent to an officer authorised in this 
behalf by the appropriate Government 
and the conciliation officer,” 
In the present case the purported” cl 
ment was arrived at not in the course of 
conciliation proceedings, S; 18 (1) of th 
Act provides: 

“S, 18, Persons on EAS settlements 
and awards are binding: 


(1) A settlement arrived at by agree- 
ment between the employer and work- 
men otherwise than in course of concilia- 
tion proceeding shall be binding on the 
parties to the agreement,” 


‘T. It is also necessary -to peter to 
Rule 62 (2) (b) of the Industrial, Disputes 
(Bombay) Rules, 1957, Rule 62- (2) (b) is 
as follows:— 

( “62, Memorandum of Settlement: — 
De Giceseste. aidia 

(2) The settlement shall be` signed by: 

(8) vscendedy tase acces 

=(b) in ‘the case of ‘workman: either by i 
the President or Secretary (or such other 
officer of a trade -union of the workmen 
as may be authorised by the Executive 
Committee of the ,Union in this' behalf), 
or’ by: five representatives of the work- 
men duly authorised in this behalf at a 
meeting of the workmen held for., eine 
purpose.” _«° 
Sub-rule: (4) of Rule 62 requires the par- 
tiesto the settlement: to send copies 
thereof: jointly ‘to ‘the, prescribed -auth-. 
orities. That this was’done in the” present 
case’ is not disputed. It was argued on be- 
half- of -the ‘appellant - ‘that as- the’ agree- 
ment was signed in- ‘the manner prescrib- 
ed by Rule 62 ‘(2)’ (b) and as the require- 
ments ‘of Rule 62’ (4) have been complied 
with; the agreement must be accepted as 
a ‘settlement within the meaning ‘of S. 2 
(p) of the I. D. Act and-as such’ binding 
on the ‘Rashtriya Union under S. 18 (1) 
of the’ Act. But, as pointed-out by the 
Tribunal, R. 62 ‘only: prescribes the form 


1981 |: Brooke Bond India Ltd, 


of the memorandum of. settlement: -and 
by whom: it shculd be signed, and’ the 
question whether the procedure prescrib= 
ed by R. 62 has been complied with will 
„arise only if there is-in existence-a valid 
‘settlement between the: parties concerned. 
In this case it has been found that the 
office -bearers i who signed. the agreement 
were not competent ‘to ` enter into a 
settlement with the company and as: such 
it cannot be ‘sail that an agreement was 
reached betweem the employer -and the 
workmen represented by the.’ Rashtriya 
Union. What is binding as a settlement 
under Section 18. (1) of the Industrial 
Disputes Act is an agreement between 
the employer and workmen: Here the Tri- 
bunal found thst there was no agreement 
‘between the management and the Rash- 
triya Union. Reliance was placed on bé- 
‘half of the appellant on the decision: of 
this court in. Workmen of Delhi Cloth 
-and General Mills v. Management of 
' Delhi Cloth and General. Mills, (1970) 2 
SCR 886: (AIF 1970 SC.1851). In that 
ease among other matters’ R. 58: of. the 
Industrial Disputes (Central) Rules, : 1957 
made under S. 38 of the I. D. Act, 1947 
came up for consideration. Rule 58 (2) (b) 
of thé Central Rules which is similar ta 
„R. 62 (b) of th2°Bombay Rules reads: 


“58. : Memoraadum of settlement: . 
xxr ; 


x $ xo 2? om hae 

_ (2) the settlement shall be signed =. 
ii (a)ox..: ape x 

(b) in the case of workmen, by any 


officer of a trade union of workmen or 
by“ five representatives of workmen duly 
authorised in tkis behalf at a meeting of 
the workmen h2id.for the purpose.” 

It was held thet the rule must be. fully 
complied with iz‘the settlement is to have 
a binding effect ori all workmen. S: 18 (3) 
of the I. D. ‘Act. makes a ‘settlement which 
has become enforceable, binding, among 
others, on all parties to the industrial dis- 
pute. It. is not clear why this decision 
was considered relevant. Possibly this 
Case was referred to for the observation 
occurring” on-page 897 (of SCR): (at pe 
1857 of AIR) of thé'report: “We may ‘ob- 
serve here that we were not: ‘impressed 
by the appellan-’s argument that R. 58, 
sub-rule (2)- (b) required’ that the officer 
of a trade union of. workmen must also 
be duly: authorisad: We, ‘however, do: not 
express any considered opinion ‘in - view 
of. our conclusion on other points”, Refer- 
ence to this obsarvation may have been 
intended as a reply to the. construction 
sought tobe put_on R.. 62 (2). (b) of | the 
Bombay Rules an behalf of., the Rash- 
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triya. Union ‘that the-words “duly . 'auth- 
orised”- applied not only tc-the- five" re- 
presentatives. of workmen’ but “also to 
the office bearers mentioned in the rule 
to enablé them to sign the settlement. On 
such construction it was contended that 
the office’ bearers of the Union who sign- 
ed the agreement were not specifically 
authoriséd to do ‘so. This construction of 
R. 62 (2) (b) was rightly rejected by the 
Tribunal. But neither R. 53 of the Cen- 
tral Rules nor Rule 62 of the Bombay 
Rules contains anything tc suggest that 
any officer of a trade union who is entitl~ 
ed to sign a settlement must be deemed 
to have had the authority to enter into 
this settlement, The procedure prescribed 
by either R. 58 of the Central Rules or 
R. 62 of the Bombay’ Rules ` presupposes 
the existence of a valid settlement, and 
the question in this case is whether there 
was such.a:settlement. Another case reli- 
ed on “by: the appellant is The Sirsilk Ltd. 

v. Goverriment of Andhra Pradesh, (1964) 

2 SCR 448:.(AIR 1964 SC 160). The facts 
of that case are that after the proceed- 
ings before the Tribunal had come to an 
end and the Tribunal had sant its award 

to ‘Government, the parties concerned in 

the dispute came toaséttlerhent. S. 17 (1) 

of the I.D. Act lays ‘down that ‘every 

award shall within a period of thirty days 

from the date of its receipt by the appro- 

priate Government be published in’ such 

manner’ as the appropriate Government 

thinks fit.. Section 18 (1), makes a settle- 

ment arrived at between the employer 

and workmen ` otherwise than in the 

course of conciliation proceedings binding 
on the parties to the agreement. Under 
S.18 (3) an award of a Tribunal’ on publi- 

ation shall -be binding*on all parties to 
the industrial’ dispute. In Sirsilk case dif- 
ficulty was felt in giving effect to the 
settlement,‘ because the proceedings be- 
fore the Tribunal had ended ‘and the’ 
Tribunal ‘had sent its award to the Gov-, 
ernment before the ‘settlement was arriv- 
ed at: This Court held (at pp. 163, 164- 
of AIR):— =, i 


. “The only way in our. view to resolve 
the possible conflict which would „arise. 
between a settlement: which is, binding 
under S. 18, (1) and, an:award which may 
become binding under S. 18 (3) on publi- 
cation is to withhold, the publication - of. 
the. award once.the Government has been 
informed jointly by -the parties that a 
settlement binding under S. 18 (1) has 
been -arrived at........ . In such a situation 
we are of opinion that the Government 
ought not to publish the award under Sec- 
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tion 17 (1):and--in. cases.-where.:. Govern- 
‘ment is going to publish. it, it-can be di- 
rected not to publish the award in. view 
of the binding settlement arrived at be- 
tween the parties under S..18 (1) with 
respect to the very matters: which were 
the subject matter of adjudicaticn under 
. the award” _. 

We think this decision was relied on only 
to emphasize that a settlement reached 
between the parties concerned in the 
dispute must prevail if it is reached at 
any time before the publication ‘of the 
award. That is undoubtedly so, but the 
question before us is different ‘which - is, 
whether in fact a settlement within the 
meaning of S. 2 (p) of the I. D. Act was 
` reached. Other questions will arise only 
after it is found that there was such a 
settlement in existence, Sirsilk does not 
therefore afford. any assistance to the 
appellant, The tribunal in support of the 
view taken, by it. relied on-a decision of 
the Delhi High Court. In Hindustan Hous- 
ing Factory Ltd. v: Hindustan Housing 
Factory Employees’ Union, 1969 Lab IC 
1450 the High Court held (at p. 1457):— 


we 


ere the contention on behaf of the 
petitioner-company that the fact that the 


` 


Memorandum ` of settlement was in the - 


` prescribed form’ and was signed by one 
or more of. the. office-bearers. of the 
Union is by itself sufficient to make the 
settlement arrived ‘at between the Man- 


„and 
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‘bearer: or - bearers .who : wish. to -enter into 
a settlement.with:the. employer. should 
have the necessary authorisation by thel. 
executive committee of the Union or by 
the workmen. A reading of R. 58 clearly 
shows: that “it. presupposes the existence 
of-a settlement already arrived: at be- 
tween the employer and the workmen, 
and- it: only prescribes the form in which 
the memorandum of settlement should 
be, and by- whom it should be signed. It 
does not deal with the entering into or 
arriving. ata settlement. Therefore, 
where a settlement is alleged to have 
heen arrived at between an employer and 
one or more office-bearers of the Union, 
the authority of the office-bearers 
who signed the memorandum of settle- 
ment to enter into the settlement.is chal- 
lenged or disputed, the said authority 
or authorisation of, the office-bearers who 
signed the memorandum ‘`of settlement 
has to be established as a fact, and it ıs 
not enough if the employer merely points 
out and relies upon the fact that the 
memorandum of settlement was signed 
by one or more of the office bearers of 
the Union,” -° - -..; i 

In our opinion the above extract from the 
judgment of the Delhi High Court states 
correctly the law on the point, The ap- 
peal is accordingly dismissed; in the cir- 
cumstances of. the case we direct the 















` parties to bear their own. costs. - 


` agement of the petitioner-company and ` 
the signatories’ binding on the Union and, 


all its members, is untenable......... 


-The language of S. 18 (1) clearly shows 
that -the settlement will be. bincing only 
“on the parties.to the agreement”.. The 
definition of “settlement” in S. 2 (p) of 
the Act also states that ‘se-tlement” 
means a settlement arrived at ‘between 
the employer and the workmen’, So, nor- 
` {mally in order that a settlement between 
the employer and the workmen may be 
binding on them, it has to be arrived -at. 
by agreement between the employer and 
the workmen, Where the workmen are 
represented “by a recognised Union, the 
settlement may be arrived at between 
the employer and the Union. If there ‘is 
a’ recognised Union of the workmen and 
the Constitution of thé” Union’ provides 
that any of its office-bearérs can -enter 
into a settlement- with the - Management 
on behalf-of the Union and its members, 
á settlement may be- arrived. at beween 
the employer -and -such office bearer ofr 
bearers: But, where the-Constitction does 


i~ [nót so provide; specifically, “the. office. 


Appéal dismissed. 





AIR 1981 SUPREME COURT 1664 
(From: Madras) 
©, CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 

Rajammal and another, Appellants v. 
Mookan: alias Peria Perumal Theval and 
others, Respondents. 

Civil- Appeal No, 1932 of 1970, D/- 
6-8-1981. 9 ts 
‘Madras. Bhoodan Yagna Act (15 of 
1958), Sections 11,-16, 17, 20, 23 — Do- 
nation of ‘land to Bhoodan Board prior 
to commencement of Act — Not invalid 
for want of registration. (Transfer of Pro- 
perty Act (1882), Section 122; Registra- 
tion -Act (1908), Section 17; Madras 
Bhoodan. (Amendment) Act (36. of 1964), 
Section’ 1t). . > S 
" The provisions of the Bhoodan Act had 
retrospective effect and were . intended 
to include. donations of land by. any per- 
OE a a 
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-son to the. Bhoodan Yagna’ made before 
.the .commencement of. the. Bhoodan ‘Act, 
tand‘ such donations .are also- exempted 
from the relevart provisions of the -T.P. 


‘Act and.the Registration Act -with re-- 


trospective effect. (Paras 8, 8-A) 


Section 11 of the Madras Bhoodan 
(Amendment) Acz (36 of 1964) also makes 
it clear that the law both prior to and 
‘after the 1964 amendment so far as the 
operation of the provisions of the T. P: 
Act and the Reg: stra tion Act, is concern- 
‘ed, is the same.‘ The law ingrained in 
Section 11 of the 1964, Amendment Act 
is merely declaratory in express terms 
.of the already existing law under the 
.Bhoodan Act of 1958, (Para 11) 


_ BAHARUL ISLAM, J.:— This appeal 
by special leave is by the plaintiffs, The 
“material facts o= the case are that the 
suit land belonged to one Venkatarama- 
bhadra Naidu, a Zamindar (hereinafter 
‘Naidw’), who donated it -to Bhoodan 


Yagna on August 18, 1953 by executing 


‘documents, Exs. 3-1 and B-2, which were 
unregistered deeds. Later in 1958, «the 
Madras Bhoodan Yagna Act, 1958 (here- 
inafter ‘The Bhcodan Act’): came into 
force. The Medras Bhoodan - Yagn3 
Board constitutec under Section 3 of the 
Bhoodan Act ani functioning under the 
Act allotted the suit land to the Defen- 
dants who claim2d to have been in pos- 
session of the land since before the do- 
nation. On August 3, 1960, Naidu. sold 
the suit land to the plaintiffs by a re- 
. gistered sale deed for a sum of Rupees 
2000/-. The plantiffs alleged that they 
were in possession of the suit land but 
as the defendants were interfering in 
their possession, they filed the suit for 
declaration of their title to, and posses- 
sion of, the suit land. The plaintiff's 
case was that as the donation of the land 
by Naidu was not by any registered 
‘deed, no- title passed to the Bhoodan 
Board and subsequently to its allottees, 
‘namely, the defendants and that Naidu 
‘validly transferred title to them. i 


2. The defendants’: case, inter alia, 
was that the land vested in the Bhoodan 
Board under the provisions of the Bho- 
odan. Act, and Waidu had no saleable 
interest - thereto which he could trans- 
fer to the plaintiffs by. the sale deed. 

3. The Trial Court decreed the plain- 
tiffs’ suit. The decree was upheld by 
‘the First Appellate Court , on. wae! by 
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the ‘defendants. . Both the Courts held 
that the donation of .the suit land by 
Naidu was not in conformity with Sec- 
tion. 17 of the Registration Act and Sec- 


tion 12 of the Transfer of Property Act 


and as such title to the suit land did 
not pass from Naidu to the Bhoodan 
Board. The defendants preferred a 
second appeal before the High Court. 
The .High Court reversed the decree of 
the Courts below .and dismissed the 


‘plaintiffs’ suit, 


4. -It has to be mentioned that ‘ae, 


‘First Appellate Court passed its decree 
‘on October 1, 


1962, while the High 
Court passed its impugned’ decree on 
31st- Dec. 1969; while in the meantime 
in 1964, the Madras Bkoodan Yagna 
Act of 1958 was amended by the Madras 
Bhoodan Yagna (Amendment) Act, 1964 
(hereinafter ‘the Bhoodan (Amendment) 
Act’), i 


5. Learned counsel for the appellants 
submits that the donation of the suit 
land by.Naidu to the Bhoodan Board 
was before the passing of the Bhoodan 
Act of 1958 and the Bhoodan (Amend- 
ment). Act of 1964; as such the provi- 
Sions of these two Acts could not save 
the donation of the suit land by Naidu 
to Bhoodan- Board from the operation 
of the relevant provisions of the Trans- 
fer of Property Act and the Indian Re- 
gistration Act. In other words, the sub- 
mission is that the donation was invalid 
for want of a registered deed. 


6. It may. be mentioned that counsel 
of the appellants has not challenged the 


- validity or vires.of the provisions of the 


Bhoodan Act or Bhoodan (Amendment) 
Act. His submission is that the abov? 
provisions do not have retrospective ef- 
fect. 


7. The object of the Bhoodan Act :s 
as it appears from the preamble, “to fa- 
cilitate the donation of lands for the 
Bhoodan Yagna initiated by Shri Ach- 
arya Vinoba Bhave and the transfer and 
settlement of such lands for the benefit 
of landless poor persons or for commu- 
nity purposes and to provide in Gram- 
dan Villages for the vesting of lands in, 
and the management of those lands by, 
the Sarvodaya Panchayat in the State 
of -Madras.”. 

‘Bhoodan “Yagna’ has. bean. defined 
under. clause. (a) of Section. 2 as meaning 
“the movement initiated by. Shri Ach- 
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arya Vinobha Bhave for. the.. acquisition 
‘of lands through voluntary gifts for, dis- 
‘tribution to landless. poor persons, coope- 
rative societies or. Sarvodaya Panchayats 
or for community purposes,” It is why, 
therefore, it appears, the donations of 
land to Bhoodan Yagna were exempted 
-from the operation of the Indian Regis- 
tration Act and the Transfer. of Pro- 
perty Act, as it will presently appear.’ 


"B. I shall first refer to the relevant pro- 
visions of the original Bhoodan Act (of 
1958) and examine the position of. the 
law that was before the ‘amerdment of 
1964. Section 3 of the Bhoodan Act pro- 
vided for the-establishment and incor- 
poration: of board — to be call ‘The Mad- 
ras State Bhoodan Yagna Board (here- 
inafter the ‘Bhoodan - Board’).. Section 
11 of the Bhoodan. Act provided’ “All 
lands donated: for the “purposes of the 
Bhoodan Yagna whether before. (empha- 
sis added) or after the commencement 
of this Act shall, subject to the >rovisions 
‘of Sections. 16, 17 and 20, vest in: the 
State Board”, . 

Section 44 cleat shows ‘thet thi. in- 
tention of the Legislature was to bring 
‘into the purview of the Bhoodan Act 
lands, donated by. any. person before the 
commencement’ ‘of: the Bhoodan Act 
i Clause (a) of sub-gection ` 9. of Sec- 
tión 16 which is materiál is in the, fol- 
lowing ` terms:— . A 

"16 (1) — Notwithstanding - anything 
to the contrary contained in eny other 
‘law’ for the. time : ‘being’ in’ ' force, 

(ay ‘any ‘owner may,’ "by" ‘declaration 
made in the prescribed’ ‘manner, donate 
his land for the. Bhoodain Yagna: A 

Provided that , eave 


Sub-section, (3) to Section 16 reads : 
“Every declaration made under sub- 
„section (1) shall be filed with the Tahsil- 


-dar or the Deputy. Tahsildar in indepen- 
„dent charge having jurisdiction in. the 


¡taluk or sub-taluk ii the land ne 


situate.” 


' Sub-séction- (1) of Section 17 droida: 
“Every ` declaration filed under sub-sec- 
tion ' (3) of Section 16 shall,.as soon as 
‘may be, be published in the Fort St, 
George Gazette and in such other manner 
“as may be ‘prescribed,’ a 

` “Any ‘person ‘whose | interest “were “ate 
‘fected by ‘the declaration ‘of the dona- 
tion might file objections before the 
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` sub-section (2). . 


‘that “The State Board shall 


‘that the Bhoodan Act was 


ALR 


Tahsildar or Deputy. Tahsildar under 
Under. sub-section (3), 
the Tahsildar or. the Deputy Tahsildar 
had to register every such objection, fix» 
a date.of hearing and give notice of the 
date of hearing to the donor, and the 
objector, the Bhoodan Board and the 
Local Committee concerned, and then 
under sub-section (4); had to investigate 
and dispose of the objection, and by an 
order confirm the declaration’ or declare 
it null and void. Sub-sections (5). & (6) 
which are important were in the follow- 
ing terms; — 


“Sub-section (5) = — if the Tahsildar or 
the Deputy Tahsildar confirms the decla- 
ration, then, notwithstanding anything 
contained in any other law for the time . 
being in force, all the right, title and in- 
terest of the donor in such land shall 
stand transferred to and ‘vest in the State 


as 





Board. for the purposes of the Bhoodan 
Yagna (emphasis added).- 

‘Sub-section (6) — ‘Every’ -order 
under sub-section (5) ` confirming a 
declaration shall “be ` -published 


in thé Fort St, George Gazette and -on 
such publication, the donation of land 
shall, subject to the provisions of Sec- 
tion 23; ‘ be -irrevocable.””, ; 

“Sub-s.- (5) in clear terms Jays again that 
on the confirmation ‘of ‘the declaration of 
the donation, ` ‘notwithstanding the provi-` 
sions of ‘any other law’ (to wit the T. P, 
Act and the Indian Registration ‘Act in 
this case) right, title and interest in the 
land “shall "stand transferred to and vest 
in” the Bhoodan Board." And after pub- 
lication of the order of confirmation of 
the donation, ‘it ‘can’ be, challeriged only 


by: ‘a ‘suit contemplated by ‘Section 23. 


Sud-section (1)' of Section 20 provided 
prepare a 
list of all lands donated for .purposes of 


f Bhocdan Yagna prior to (emphasis added) 


the ‘commencement of this Act” -show- 
ing the area, description and other par-- 
ticulars of the land, the name and ad- 
dress of ‘the donor ‘and' allied ‘matters, 
‘Sub-section (1) to’ Section 20 also’ shows 
3 intended to 
include the donations’ made prior to the 


commencement- of this Act. Sub-sec-. (2) 
provides for publication’ of the list pre- 
‘pared under sub-section (ly in- the Fort . 
St. George Gazette. 

- The’proviso added after “sub-sec. (3) 
of Section 20; and. sub-section (4) of Sec- 
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tion 20- are important and need be ex- 
tracted. They ar2 as follows :— 
“Sub-section (3) T 


Provided that where an order’ is made 
by the Inquiry Oxicer under sub-sec. (4) 
of Section 17 confirming the donation, 
such donation shall be deemed to have 
been accepted wich effect from the ‘date 
on which the donation was made and 
for this purpose, this Act shall be deem- 
ed to have been in force on such date. 


Sub-section (4)— Where 
has been granted to any person it shall, 
with effect. from the date of grant, be 
deemed further to have been granted 
to the grantee “under and in accordance 
with the provisions of Section 19.” 


These two are deeming provisions and . 


~ are a complete answer to the appellants’ 
contention. The meaning of the proviso 
is that although the, Bhoodan Act was 
not in existence at the time a donation 
was made its acceptance by the ‘Tahsil- 
dar or Deputy Tahsildar later on after 


the commencemert of the Act, (as-in the . 


case in hand), by virtue of the deeming 
provision, the Act shall be deemed to 
be in existence on the date of the dona- 
tion, Sub-s. (4) has made a similar déem- 
ing provision for the grant made in favour 
of 'a grantee before the coming into 
force. of the Bhoodan Act. 

“Section 24 ‘reads: “Notwithstanding 
anything contained ‘in ‘ any other law, 
every declaration : ‘and every ‘grant < of 
land made or deemed to’ have been' made 
under this Act shall.-be and be deemed 
always to have been exempt from the 


payment of stamo duty and of ‘encum- 


brance certificate fee). registration fee or, 
of the fee payable for. the attestation of 


a power of attorney under Section 33, 
sub-section (2), of the Indian Registration 
Act, 1908 (Central Act XVI of 1908).” 
(emphasis’ added). The provision of this 
section also shows that donations. and 
grants under the Bhoodan Act were ex- 
empted-from the provisiong of the T. P. 
Act and Indian Registration Act with 
retrospective effect. 


The above ccnsiderations 


Bhoodan Act had retrospective effect 
and intended toinclude donations of land 
by any person <o the .Bhoodan Yagna 
made before the commencement of the 
Bhoodan Act, and such donations were 


also exempted from’-the relevant provi-- 
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such Jand- 


leave no. 
doubt at all that the provisions of the. 


sions of the- T. P. Act and the Indian 
Registration Act with retrospective effect. 


8-A. Section 23 made the order of the 


Tahsildar or Deputy Tahsildar “under 
sub-section. (4) of Section 17, final and 
not subject to appeal or revision, An 


aggrieved party however was not with- 
out remedy. Under the proviso of Sec- 
tion 23, any person whose intérest was 
affected as a result of the donation .to 
the Bhoodan Yagna, whether before or 
after the commenecement of the Act, 
might file a suit to set aside the order 
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of the Tahsildar or the Deputy Tahsil- 
dar. The plaintiffs -in this present suit 
(appellants before us) filed no such suit, 


9. Let us now turn to the relevant 

provisions of the Bhoodan (Amendment) 
Act of 1964. There was no material 
amendment to Section 16 of the original 
Act, Only “The State Board” was snb- 
stituted for 
sildar”. There was also. no material. am- 
endment to Section 17. “Tahsildar or 
Deputy Tahsildar” was replaced by ‘In- 
quiry Officer’, 
Only with the substitution of ‘Inquiry 
Officer’ for ‘Tahsildar or Deputy Tahsil- 
dar’, Section 20 and Section’ 23 have been 
retained: Section 24 as amended is as 
atthe —. 


Notwithstanding any thing ontio 


“Tahsildar or Deputy Tah-. 


in‘ any other law, every declaration and, 


every grant of land made or deemed to 
have been made under this Act shall 
be and be deemed always to have been 
exempt from registrátion and payment 
of stamp duty and of encumbrance ecer- 
tificate fee.” « — 

A comparison of the’ mew Section 24 
with the. old. Section 24 shows that there 
has been no. “change in the law so far as 
registration and stamp duty were con- 
cerned, 

10. Section 11 of the ‘phoodan (Amend- 
ment) Act- of 1964 is new and very im- 


portant. Clauses (b) and (c) which are. 


material for our purpose need be ex- 
tracted s _ 

“Section 11 —. Notwithstanding any- 
thing contained in any judgment, decree 
or order of any Court, no. donation of 
any land for the Bhoodan Yagna or for 
Gramdan and no grant of any such land 
made or deemed to have been made 
under the principal Actas in force im- 
mediately before the ‘commencement of 


this’ Act; shall be deemed to be invalid’ 


on the- ground only that the- donation: 
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or the grant of land as: aforesaid was 
not made in accordance with any..law 
relating to transfer of property or re- 
_gistration, and any such donation or 
grant of land shall, for all purposes, be 
deemed to be and to have always been 
validiy made and accordingly — 


(a) dese sick cebesueseeciscne 


(b) no suit or other proceeding shall 
be maintained or continued in any Court 
for the declaration of title to, or the re- 
covery of possession, of, any land donated 
for the Bhoodan Yagna or for Gramdan 
on the ground that ‘the donation was not 
made in accordance with the. law relat- 
ing to transfer of property or registra- 
tion; 

(c) no Court shall enforce any decree 
or order declaring any donation of land 
for the Bhoodan Yagna or for Gramdan 
to be invaild or directing the recovery 
of possession of any such land by 
person who donated 
person claiming under him, 
referred to in clause (b): 


Provided that ..........c.cccecseesees 
‘Provided further that 
Provided also that .......... bacaschee baste 
_ Explanation ensenen” a 


Clause (b) of Section 11 of the Bhoo- 
dan (Amendment) Act puts a bar. on the 
maintenance of a suit or other proceed- 
ings in any Court for the declaration of 
title to, or recovery of possession of, any 
land donated for the Bhoodan Yagna on 
the ground that the -transfer (donation) 
was not in: accordance with the provi- 
sions of the T. P. Act or Indian Registra- 
tion Act. Clause (c) to Section 11 goes 
one step further and lays down that 
even if a decree has already been passed 
in such a suit, no court shall execute a 
decree in a suit referred to in cl. (b). 


11. It is thus seen that the law both 
under the old and the new Acts so far 
as the operation of the provisions of the 
T. P. Act and the Registration Act is 
concerned, is the same. The law ingrain- 
ed in Section 11 is merely declaratory in 
express terms of the already existing law 
under the Bhoodan Act of 1958. 


12. The second appeal that was send: 
ing before the High Court fell within the 
mischief of clause (b) of Section 11. Even 
if there had been no appeal by the de- 
fendants,- the execution of the decree 
passed by the First Appellate Court 


‘on ground 


could have been successfully objected to: 


by the defendant or any.cther person as 


Gulshan -Kallu v. Zila Parishad, Etawah - 


the ` 
it or any other. 


AIR. 


void on the ground that- the. suit itself 
was barred under -Section -23 of the old 


Act. itself. 


- 13. .This appeal has no merit and’ ‘is 
dismissed with costs, 


- Appeal dismissed. 





AIR 1981. SUPREME COURT 1668. 
P. N. BHAGWATI AND O. ‘CHINNAPPA 
REDDY, JJ. 
C'S. L. P. (Civil) No. 1900 of 1981, Civil 
Writ Petns, Nos. 1869-70 of 1981: Civil 
Writ Petn. No. 2005 of 1981; S. L. F. 


(Civil) Nos. 1931 and 2931 of 1981, D/- 
12-8-1981. © 
- Gulshan Kallu and others, Petitioners 


v. Zila Parishad, Etawah, U, P. and an- 
other, Respondents. 
Ang 


“Hira Lal and another, Petitioners v. 


Zila Parishad, Kanpur and - others, Re- 
spondents. ’ 
And ` 
Bishamber Singh nd another, Peti- 


tioners v, ‘Zila Parishad, Mukehya Adhi- 
kari. Muzafar Nagar. State of U. P. and 


others. Respondents. 

And 
Zila Parishad, Moradabad etc. etc, 
Petitioners v. Laloo Ram and others 


ete.. Respondents, 


(A) Constitution of India, Art. 14 — 
Rule of law — Orders of the Court — 
Compliance with — Duty of Govt. and 
authorities pointed out, 

The State Government and the local 
self governing authorities should set the 
standard for other litigants in the mat- 
ter of compliance with the orders of the 
Court. because otherwise the rile of law 
will remain merely a meaningless phrase 
and an empty formality. (Para 3) 


(B) Evidence Act (1 of 1872), S. 114 — 
Court directing State Govt. ta furnish 
information regarding particular Govt. 
Scheme — Non-compliance — Adverse 
inference against the Govt, justifiable — 
One more opportunity, however, granted 
to Govt. (Para 1) 


ORDER :— When Special Leave Peti- 
tion (Civil) No. 1900 of 1981 came un for 
hearing before us on 27th April. 1981, 
we madé an order directing the State 
of Uttar Pradesh to inform the Court as 
to hew manv centres have. been set up 
in Etawah district’ under the Model 
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Scheme for Carcass Utilisation at village 
panchayat leve. Annexure II to the 
‘affidavit in reply filed by Sh. Ram 
Naresh Pande, where they. are situated, 
what are the activities which are being 
carried out by these centres and what is 
the extent of such activities and how 
many persons are taking advantage of 
these centres, It is surprising that ‘though 
a period of more than three months’ has 
elapsed, the State of Uttar Pradesh has 
not supplied this information to us. We 
fail to understand this inaction on the 
part of the State Government in com- 
plying with the order of the Court, The 
only inference which’ we can draw from 
the failure of the State Government to 
give us this information ‘is that’ the 
Mode} Scheme for Carcass Utilisation at 
Village Panchayat Level has remained 
merely a paper scheme and it has not 


been implemented in the Etawah district. _ 


If this be the . correct situation, it is a 
matter of regret that the Model 
Scheme for Carcass Utilisation at Village 
Panchayat Level should not have been 
implemented. We fail to appreciate why 
any scheme of social welfare should be 
put forward by a Government unless it 
is intended to ba implemented, because 
otherwise an imoression may be created 
in the public mind that the scheme is 
put forward only in order to beguile the 
masses and that would be injurious to 
democracy and: the rule of law. We 
would however zive one more opportu- 
nity to the State Govt. to supply us this 
information before we draw any ad- 
verse inference against the State Gov- 
ernment and we would therefore direct 
that this information should be given 
to the Court in an affidavit to be filed by 
the appropriate officer on or before 17th 
August, 1981. The information should 
also contain particulars in regard to any 
Skin flayers Co-2perative Societies set 
up or organised under the Model Scheme 
for’ carcass Utilisation at Village Pan- 
ehayat Level. We would direct that simi- 
lar information in regard to Kanpur. 
Hardoi. and Muzaffarnagar districts 
should ‘also be supplied to the Court on 
or before 21st August, 1981 


2. We also directed the State Gov- 
ernment by our order dated 27th April. 
1981 to inform us as to how many co- 
operative societies have been formed 
for the purpose of. “Charma . Shodhan”. 
what are the categories of persons who 
are members: of such’ co-operative socie- 
ties and whether any persons who were 
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originally carrying on business of skin- 
hing dead animals are- members of such 
co-operative; societies. Pursuant to this 
direction given by us, Ram -Naresh 
‘Pande has filed an affidavit giving parti- 


- eulars in. regard to twelve Co-operative 


Societies-Institutions working under the 
Khadi and Village Industries Board, 
Uttar Pradesh which are engaged in 
different aspects of leather industry. 
Though it is not so svecifically stated, 
we may take it that these are the co- 
operative societies formed for the pur- 
pose of charma shodhan. But the affida- 
vit of Ram Naresh Pande does not state 
as to whether any skinning centres have 
been set up by the State Government or 
by the co-operative societies/institutinns 
under the Khadi and Village’ Industries 
Board: what are the categories of per- 
sons who are members of: these co- 
operative societies/institutions and whe- 
ther any persons who were originallv 
carrying on business of skinning dead 
animals are members ‘of such co-opera- 
tive societies or institutions. The State 
Government has failed to supply this 
information to us despite the specifie 
direction contained in our ‘Order 
dated 27th April, 1981. We would how- 
ever give one more opportunity to the 
State Government to comply with this 
direction and we would therefore direct 
the State Government to supply this in- 
formation: to the Court on or before 17th 
August, 1981. 


3. We also gave a direction in our 
Order: dated 27th April, © 1981 that the 
Zila Parishad of Etawah should inform 
the Court whether at the time of auction 
or subsequently any condition was im- 
posed on the contractor with regard to 
tha persons he-must employ for the pur- 
pose of actually carrying -out the skin- 
ning of carcasses and whether any mini- 
mum rates of wages payable by him to 
such persons are fixed and if not 
so.fixed, why has that not been done 
The Zila Parishad of Etawah has also 
failed to supply this information to the 
Court even though a period of more 
than three months has passed since the 
making of our Order. It isamatter of 
regret that local self Governing Auth- 
orities like Zila Parishad should not 
bother to carry out the order of this 
Court and should not even show the 
ordinary courtesy of expressing regret to 
the Court for not ‘complying. with the 
Order. The State Government and the| 
local self governing ` authorities should! 
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in fact set the standard for other liłi- 
gants in the matter of complianc2 wilth 
the orders of the Court, because other- 
wise the rule of law will remain merely 
a meaningless phrase and an empty 
formality. We would however give one 
more opportunity to the -Zila Parishad 


of Etawah and direct that the Zila Pari-- 
shad Etawah should supply the required’ 
Court:on or before > 


information to the 
17th August, 1981. The Zila Parishad 
Etawah will also inform the Court since 
how many years it has been giving this 
work on contract by holding auction and 
produce the contracts, if any,‘ for the 
earlier years for perusal by ‘the Court. . 


4. We also directed the. Stata Gov- 
ernment by our order dated 3rd April, 
1981, to put forward a scheme under 
which .the petitioners and others carry- 
ing: on the work of skinning dead ani- 
mals are'`not deprived of their means of 
subsistence and do not become che vic- 
tims of exploitation by any contractor. 
We also. directed the State Government 
by our order dated 27th April, 1981 to 
instruct the Registrar of Co-operative 
Societies that he should take imme- 
diate steps for the purpose of organising 
the petitioners and other persons . who 
are or originally were carrying on the 
occupation of -skinning dead . animals. in, 
the villages, to form into co-operative 
societies so that the,..Zila Parishad can 


give contracts for skinning dead animals.. 


to such co-operative societies wizhin the 
area of their operation and thus elimin- 
ate the middleman.. Neither oł 
two directions seems to have been car“ 
ried out by the State Government though 
aperiod of over three months hes elaps- 
ed. We are told by Mrs. Dixit.on behalf 
of the State Government that th2 Regis- 


trar of Co-operative Societies has sub=». 


mitted a report through the Collector 


but no such report has been: received by. 
the Court. We would therefore direct.. 


the State to ensure that: if there is any. 
report prepared by the Registrar of Co- 


operative Societies pursuant to the direc- 


tion given by us, it should be filed in 
Court on or before 14th: August, 1981 
and copies of such report should be im- 
mediately furnished by the offic= to .the 
Commission consisting of Dr. Upendra 
Baxi and Mr. Krishay Mahajan as also 
to the learned counsel appearing on be- 
half of the petitioners. We also direct 


the State Government to comply with- 
the direction given by us in our Order : 
dated 3rd April, 1981 without any avoid- 
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able delay. We find that similar direc- 
tion was given by:us in writ petitions. 
Nos. 1369-70 of 1981 by our Order: dated 
16th April, 1981 and this direction must 
also be carried. out by the State Govern- 
ment as early as possible, 


5. We may point out that it is not 
merely the State Government and the 
Zila Parishad Etawah which have been in 
default in carrying out the directions 
given by us. We also directed the learn- 
ed counsel appearing on, behalf of the 
petitioners by our Order dated 27th 
April, 1981 to furnish | ‘to the Court on 
or before 5th May, 1981. the names of 
the persons who according to the peti- 
tioners. are carrying on the occupation 
of. skinning, dead animals in the villages 
of Dhanopur, Rasulabad, Ahripur and 


Kalkhara in Etawah district and also ` 5 


directed the petitioners and others re- 
presented. by them: to offer their full co- 

operation to the Registrar of Co-opera- 

tive Societies in forming into co-opera- 

tive societies and .to put forward a: 
scheme for this purpose at the next i 
hearing of the Special Leave Petition. ° 
But we find that this direction has not 
been carried out by the petitioners or 
the learned counsel _appearing on their 
behalf.. Though more than three months 
have elapsed, we do not have the names 
of the persons who. according to the 
petitioners are carrying on the business- 
of skinning dead animals in the four spe- 
cified villages in Etawah district..nor has., 
any scheme for ‘forming these ‘persons. 
inte co-operative societies been put for- 
ward before us.by the learned counsel 
appearing on behalf of the petitioners. 

It appears that . neither the petitioners 
nor the State Government. and Zila 
Parishad seem to be really . anxious to 
take any constructive Steps for the pur- 
pose of, protecting . the interest of the. 
petitioners consistently with public ins, 
terest in hygienic skinning and disposal. 
of dead „animals and it is only the Court 

which seems to be worried about these 

matters. But the Court cannot effec- 

tively give reljėf to the petitioners 
without jeopardizing public interest, un-_ 
less it is assisted by the ‘parties on both 

sides. We - would therefore direct the 

learned counsel appearing on behalf of 

the petitioners to furnish to the Court 
on or .before 17th August, 1981,-the. 
names of the persons who according to 
the petitioners are carrying on the occu- 
pation of skinning dead animals in ` the 

villages of Dhanopur, Rasulabad, Ahri- 
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pur and Kalgkara in Etawah district, 
failing -which tne interim stay granted 
by this Court will stand vacated except 
C in regard to these petitioners themselves, 


_ 6. Since there was a dispute between 
the parties as tc what is the correct posi- 
tion in regard co the work of carrying 
out skinning cf dead animals in the 
Kanpur district, we made an order on 
ist May, 1981 eppointing a Commission 
of Dr.’ Upendra Baxi and Mr. Krishan 
Mahajan to visit two specific areas in 
Sarsol block of Kanpur district with a 
view to ascertaining as to what is the 
manner in which skinning of dead ani- 
mals is being carried out in those speci- 
fic areas and who carry out this work 
and whether tkey receive any payment 
for the work carried out by them and 
from whom: anë what would be the im- 
pact of giving cut this work to contrac- 
tors on the livelihood of those who have 
been originally carrying out this work 
and also how ‘the contract’ system | has 
operated and with what . effect, We 
‘directed the State of ‘Uttar Pradesh to 
deposit a sum cf Rs, 1500/- in Court by 
4th May,: 1981 in order to: meet the cost 
of this sociologizal investigation order- 
ed by us us, and we requested-the Com- 
mission. to carry out this assignment and 
to make a. report to..us on, „or . before. 7th 
May, , 1981. . But, ‘unfortunately, ` the 
amount of. Rs. 1500/- - which. we` had 
directed the State (Goyernment to de- 
posit for: meeting the .expenses . of. the 
Commission was not | deposited by the 
. State Governmeat perhaps - because the 
time, given was too short, and then. the 
¿vacation intervened with the result that 
on 27th July, 1981, when these cases 
icattie üp: for’ hearing, : -the ‘learned dvo- 
teate appearing ‘cn’ ‘behalf óf the State 
of Uttar Prades’ ‘applied for’ ‘extension 
of time to deposit’ the‘ amount”of Rupees 
‘1500/-~and we accordingly: prarited" time 
and the ‘amount of’: Rs, 1500/- © was ‘de- 
posited’ ‘by the State Goverriment' on’ the 
-same day. We also by" ‘our Order ‘dated 
27th July, -1981; extended the-area of in- 
vestigation by tke. Commission and -direc- 
‘ed: that the Coramission should imme- 
‘diately. visit one-.or- more of:the three 
‘places: namely, Kanpur,.. Etawah and 
Hardoi and-make-its report tothe Court 
‘within ten days. We also’ reiterated our 
direction that the.report . which, the Re- 

gistrar of Co-operative ‘Societies. was re- 
quired to make should be ‘filed in Court 
by the State of Uttar Pradesh within the 
same period of ten days. ‘We-. have al- 
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ready pointed out how this direction 
given by us has not yet been carried out 
by the State Government.: When these 
cases again came up for: hearing on 7th 
August, 1981, Mr. Krishan Mahajan ap- 
pearing on behalf of the Commission 
pointed .out that it was not possible for, 
the Commission to proceed to make 
socio-logical investigation into the mat- 
ters indicated by the Court unless two 
sets of bye-laws of the Zila Parishad be- 
fore the Court were made available to 
the Commission and one set of the peti- 
tions and other pleadings was also sup- 
plied to the Commission. We according- 
ly made an Order on 7th August, 1981, 
directing the Zila Parishad of various 
districts which are respondents in these 
cases to supply two sets of bye-laws to 
the Commission on or before 10th 
August, 1981 and we also directed the 
petitioners to supply one set of the peti- 
tion and other pleadings in these cases 
to the Commission on or before the same 
date. We also requested the Commission 
to submit to the Court their plan of ac- 
tion in ‘regard to the place or places 
which they decided ‘to visit and the 
shortest possible time within which they 
would'be able to carry out the task ‘en- 
trusted to them, But somehow or the 
“other, these directions were not fully 
carried out with‘the result that 10th 
August, 1981 when these cases again 
came up for hearing, an application was 
made by ‘Mr. Krishan Mahajan ‘on behalf 
of the Commission for further directions 
in the matter. We are now proceeding to 
give the directions sought on behalf of 
the Commission. . SP 


Ta The Commission ias given an esti- 
mate of the-amount of money, which may 


‘ba required. for the . purpose of carrying 


out the. assignment entrusted to it and on 


a conservative. estimate, it -comes to.about 


‘Rs: 3:000/~:‘The:-State.6f Uttar Pradesh 


-has already deposited asum of Rs:, 1500/- 


in Court: and this means that the: Com-. 
mission would like a : further .sum of 
‘Rs. 1500/- to be deposited by.the State 
of Uttar. ‘Pradesh. Therefore, keeping in 
mind the requirement: of: austerity . and 
the need. to.:spend .the maximum 
available time on the sociological in- 
vestigation in which all parties should be 
‘interested ‘by virtue:of the national com- 


-mitment to the rule: of Jaw and . with fa 


view. to preventing . avoidable loss of the 


.Commission’s time, we would direct: that 


a further sum of Rs. 1500/- be deposited 
by the State of Uttar Pradesh on or be- 
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‘fore 14th -August, 1981-in order to make 
up -a total sum of Rs. 3,000/- in order to 
- meet the expenses of the Comrrission in 
‘carrying out the sociological investiga- 
tion ordered by us. This further amount 
of Rs. 1500/—-when deposited will be 
paid over to the Commission and after 
‘the assignment is completed, tha Com- 
“mission will submit statement of account 
-in respect of the expenditure incurred 


‘out of. the total amount of Re. 3,000/- 
paid to it. 
8 We may make it clear that in 


addition to the specific matters in which 
the Commission has been directed to en- 
‘quire. by our Order dated Ist May, 1931, 
‘the: Commission will also examine the 
~ operation and. effect of- the impugned 
bye-laws of Kanpur and Etawah Zilla 
Parishads in the context of the Directive 
Principles set out in Articles £8, 39, 43 
and 46 of the Constitution, the require- 
ment of ‘public: interest’ and she deci- 
sions of this Court on the right to live 
-with human dignity within the. 2conomic 
-resources of the State. The Commissicn 
will also enquire into the market and ex- 
-change mechanisms between the various 
. parties affected in these cases. The Com- 
mission will. visit the villages of Dhano- 
-pur, Rasulabad, Ahripur and.Kalghara in 
Etawah District and two specific areas in 
Sarsol Block of Kanpur District or such 
other place or places in the Kanpur and 
Etawah Districts asit thinks proper and 
submit its report to the Court on or be- 
fore 26th August, 1981. We would direct 
that in order to enable the Commission 
to carry out its assignment within time. 
the Zila Parishads of Kanpur and Etawah 
will furnish to the Commission on or be- 
fore 14th August, 1981 two sets of their 
respective bye-laws, whether tkey be in 
English or in. Hindi. The petitioners in 
the Kanpur and Etawah cases will also 
supply to the Commission: on or before 
14th August, 1981 one set of the peti- 
tion and other pleadings in the respective 
cases. if they have not already done so. 
We also direct the office to suprly to the 
Commission on or before 14th August. 
1981 two complete sets of Orders passed 
by the Court from time to tim2 in the 
Kanpur and Etawah petitions. The peti- 
‘ticners in the Etawah petition will also 
-supply to the Commission:on >r before 
- 17th August, 1981 the names of the per- 
-sons: who according to the petitioners are 
carrying on the occupation of . skinning 
dead animals in the villages af Dhano- 
pur, Rasulabad,- Ahripur and Kalghara in 
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Etawah . District. We also direct the learn- 


-€d counsel appearing on behalf of the 
-petitioner in Kanpur and Etwah peti- 
‘tions to immediately instruct the ‘peti- 


tioners and others represented by them 
to offer their full co-operation to the 
Commission and to supply whatever in- 
formation is required by the Commis- 
sion. We may point out if there is any 
non-co-operation by the petitioners and 
others represented by them in this mat- 
ter. we would seriously consider vacat- 
ing of the interim stay granted by us. 


$. These cases will now come up for 
hearing . before the Court on 28th 
August, 1981. 
: Orders accordingly. 
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(From: Madras) 


O. CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


„Criminal Appeal No, 594 of 1981. D/- 
13-8-1981.. l 

Smt. S. Gayathri, Appellant v. The 
Commissioner of . Police, Madras and 


others, Respondents. 


(A) National Security Act (65 of 1980), 
S. 11 — Detenv’s representation on 11-5- 
1981 — Representation ` examined and. 
rejected on 15-8-1981 — Reference to Ad- 
visory Board on 15-5-1981 — On request 
of detenu, he was produced hefore Board 
on 2-6-1981 — Tendering of advice by 
Board on 2-6-1981 — Heid. there was no 
delay at any stage. (Constitution of India, 
Art, 22). (Para U) 


(B) National Security Act (65 of 1980), 
S. 8 — Grounds of detention — In third 
ground detenu was alleged to be conti- 
nuing type of unlawful activities men- 
tioned in grounds Nos. 1 and 2 — Third 
ground, not isolable from rest of grounds 
— Held, it could not be ‘styled as a 
ground of detention all by itself. (Para 3) 


(C) National Security Act (65 of 1980), 
S. 8 — Grounds of detention — Affidavit 


`of Police Inspector — Affidavit, a mere 


forwarding letter — Copy of affidavit 
need not be supplied to detenu. (Para 4) 
Cases Referred: Chronological Paras 
1989 Ker LT 20 f JE 2 


Ò. CHINNAPPA REDDY, J.:—Shri Ku- 
‘mar Rajarathnam, learned counsel, who 
presented the detenti’s _case with clarity, 
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argued ‘that the detention -of the appel- 
lant. was vitiated by :the. delay .in. the 
‘consideration of his-representation by the 
Government. and by-the delay of 
grant of a hearing. to him. by the. Advi- 
sory. Board. On. an examination .of the 
material. placed before us we find that 
there has been no delay about . which 
any legitimate complaint can be made. 
[The detenu made. his representation on 
May 11, 1981. The representation was 
examined and rejected by the Govern- 
ment on: May 15, 1981. On May 15, 1981, 
reference was made to the Advisory 
‘Board and on May 21, 1981, the Advisory 
Board directed the production of ‘the de- 
tenu before them on June 2, 1981. This 


direction was given pursuant to the re-. 


quest of the detenu. The detenu was 
produced before the Advisory Board on 
June 2, 1981 and on June 3, 1981, the 
Advisory Board tendered its advice to 
the Government. We are unable to find 
any avoidable: delay at any stage. 


2. Another point which was strenu- 

ously urged by. Shri Kumar’ Rajarath- 
nam was that ground No. 3 of the grounds 
of detention was so vague and bereft of 
particulars ‘that it. was 
make ‘any representation in ` regard to 
that ground. The learned counsel urged 
that- the detaining authority was taxing 
shélter under Sec, 8 (2) of the National 
Security Act alleging that the disclosure 
of the contents of the history sheet waich 
was the document relied upon in support 
of the ground would be against the pub- 
lic interest as it would jeopardise, the 
safety of the victims concerned) Th? 
learned: counsel argued that in the ¢ir- 
cumstances of the’ case the failure to dis- 
close the particulars of the acts com- 
plained of amounted to: a failure to dis- 
close the ground of detention and not 
merely a failure to disclose facts. He reli- 
ed on a decision of: the - Kerala Eigh 
Court in 1975 Ker LT 20, -Balakrishaan 
v, District: Magistrate; Kozhikode, to 
justify “the distinction which ` he sought 
‘to make between non-disclosure of 
grounds and non-disclosure of facts. It 
was submitted that while it was permissi- 
ble not to disclose facts if it was in the 
public interest, it was not: permissible not 
to disclose. grounds -of detention. - 


-Z At first blush: we were impressed 
with the argument.’ But,_a closer look at 
the grounds of detention..has satisfied us 
that there is no real substance in the sub- 
mission.. What has been described by the 
‘learned counsel as the third ground. of 
detention is really not a ground :of deten- 
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‘tion distinct from grounds Nos, 1 and 2. 


the. 


-activities mentioned in grounds 
-and 2 and that the victims were not will- 


impossible to 
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It has: to be necessarily read in .conjunc- 
tion with. the earlier two grounds and so 
read it only means that the detenu has 
been .continuing the type of unlawful 
Nos. i 


ing to come forward to ledge complaints 


-for. fear of harm to themselvés, If it is 
-treated as .a distinct. ground of detention 


and if it is isolated from the rest of the 
grounds there might be force in the sub- 
mission of the learned counsel. But, in 
the circumstances of the case it is not 
possible to isolate -the so-called third 
ground of detenteion from the rest of 
the grounds, It is not possible to style it 
as a ground of detention all by itself. We 
are, therefore, unable: to agree with the 
submission of the learned counsel, 


4. Yet another submission made on 
behalf of the detenu was that a copy of 
the affidavit of Somasundaram, Inspector 
of Police, Prohibition Enforcement: Wing, 
which was mentioned in the order of de- 
tention as having been perused by the 


_ detaining authority was not supplied to 


the detenu. This. affidavit we find was in 


‘the nature of a mere forwarding letter 


and not the basis of any of the grounds 
of detention. There was, therefore, no; 
need to supply the detenu with a copy 
of the affidavit. The appeal is dismissed. 


Appeal dismissed, 


AIR 1981 SUPREME COURT 1673 
(From :— Allahabad)* 
Y. V. CHANDRACHUD, C.'J., 
= V. VARADARAJAN AND 
AMARENDRA NATH SEN, JJ. - 


Civil Appeal No. . 2324 of 1980, D/- 
11-8-1981. - 
R. K. Khandelwal, Appellant v. 


State of U. P. and others, Respondents. 


_ Constitution of India, Article 136 — 
New plea — Not taken in writ petition 
before High Court — Not even. men- 
tioned in special leave petition. — Plea 
requiring enquiry .by Supreme Court — 
Plea not allowed to be raised in appeal. 


‘Where in a-:writ petition against re- 
fusal to admit the. petitioner to M. D. 
Course in. paediatrics of University the 
question that the ratio 1:1.between the 


*Civil Mise. ‘Writ No. 2228 of 1979; Di- 
- 23-4-1979 (AN). : 
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' it was. difficult for the 


‘Appellant; Mrs. Shobha 
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teachers and the students was relaxed 
from time to time by the University and 
that the petitioner. was discriminated 
against by the arbitrary refusal of the 


_authorities to relax the. ratio in his favour 


was not taken in the Writ Petition 
which was filed in the High Court, it 
was not argued in the High Court and 
was not even mentioned in the Special 
leave petition before the Supreme Court, 


it was held that it could not.be raised 


for the first.time in appeal. The ques- 
tion as to- whether the authorities- had 


the power to relax the ratio and the 


further . question .as to . whether - that 


‘power had: been exercised arbitrarily in 


this case raised new points into which 
Supreme Court 
to enquire for the first time, (Para 6) 


Dr, L. M. Singhvi, Sr. Advocate, (Mr. 
S. K. Verma, Advocate with him) for 
. Dikshit, Advo- 
cate, (for Nos. 1 & 2) and Mr. S. N. Kac- 
ker, Sr.: Advocate, M/s; .B. R, Agarwala 
and’ P. G. Gokhale, ‘Advocates with him) 
(for No. 4), for: Respondents, 

CHANDRACHUD, C. J.:— The ques- 
tion which arises for ` consideration in 
this appeal is whether the appellant, Dr, 


R. K. Khandelwal, is entitled tobe ad- 
mitted’ to the M. D. Course "in Paediat- 
“ries of the Agra’ University.” ‘aad whe-' 


ther in’ denying -himi’ that ` oprortunity, 
the State has violated any of his legal 
rights, 


2. The arii „passed his “MBB. S. 
Examination ‘from the’ S. N: Medical 
College, Agra, in December, ‘1976 and 
completed his internship: in .Decémber, 
1977. Being desirous.of prosecuting post- 
graduate studies in Paediatrics, he. took 
a year’s house-job in the Paediatrics 
Department of the S. N. Medical College 
Hospital, which he completed’ in January, 
1979. He.then applied. for admission to 
the M- D: Course-in Paediatrics for. the 
academic year 1979-80. He „was admitted 
to the D.C. H; Course but ‘he’ “was rer 


fused’ ‘admission’ to” ‘the M. D; Course’ ‘on. 


two grounds: First,’ that ` amongst ` 
‘applicants” for ‘the. M. D. Course" in Pae~ 
diatrics ` ‘there “were four’: ' students” who 
had “secured ‘higher marks ‘thar. him ‘in 
the M: B. B. S.. Examination; and second 
that on the basis of the 1 : 1. ratio be- 
tween teachers and students, there were 
only .four:-seats available for. che. post- 
graduate course. in’ Paediatrics. .. 

3. The ‘appellant “filed: 1a writ “petition 
in the High-Court of Allahabad challeng- 
ing the decision of the ‘College by which 
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he’ was denied admission to M. D. {Pae- 
diatrics), That petition was dismissed 
summarily by-.a Division Bench of the 
High Court on the ground that the relief 
of mandamus -sought by the appellant 
could not be granted ta him since he 
had failed to estàblish that any of his 
legal rights was violated. :This appeal by 
special leave is: ‘directed against the 


-High Courts order dated April . 23, 1979. 


4, The appellant, as stated earlier, 
was admitted to the D. C. H. Course 
after he had finished his house-job in 
Paediatrics, His case is that for many 
years in the past, candidates who had 
passed the D. C. H, Examination were 
preferred for admission. to the M. D, 
Course but that the University suddenly 
discontinued that , 
of which he. had to. compete with others 
who had passed their M. B. B.S. Examina- 
tin. There is no substance in this cou- 
tention and in any case. the appellant 


cannot make a grievance of.a change 


in the practice. for ‘admission to the 
particular course, Admittedly, there was 
no rule at any time requiring. that an 


applicant seeking admission to the M. D. 
Course in’ Paediatrics , 


had to, pass his 


'D. C. H. Examination, All that. is ,,al- 


leged is that such.a practice was: recog- 
‘nised over many years or at least, . that 


Ea 


practice, as a result ` 


such was the understanding, of all con- ° 


cerned, Both the. practice and the un- 
derstanding | have béen denied, on. behalf 
‘of, thé, College. But apart .. “from. that, 
discontinuance of a mere: practice. cannot 
‘sustain ‘a charge of injury to. legal rights. 
The practice had hot ripened, into a rule 
and ‘the University was, under. no “obliga> 
tion to admit. only, those who, had passed 
their. D.C.. H. Examination, ` We., also 
feel some difficulty on the facts- before 
us .in. accepting, the contention of the 
appellant ` that passing the D. C. H. Ex- 
amination ‘was,..a passport -fon admission 
to the M. D.. Course. It may, ‘at the 
highest, be said .that it was easier, for 
students: to. get. admitted . 
Course. after rags the vadditional .. ex- 
amination, of D. C. . after, the-M.B.B.S 
Examination, : ; 1 


5., The appellant 
sion to the M. D.--(Paediatrics) “Course 
for the academic were 1979- 80. ‘He had 
passed his. M.:B.' Bi S. Examination in 
December, 1976. There were other stu- 
dents who thad- appliéd: for. admission: to 
the M. D. Course in Paediatrics -along 
with the appellant. Some of them had 
passed their M. B. B: S, Examination 


¿to the M. D.. 


-apblied ‘for, sini 


Sn. 


: Examination. 


1981. 


prior to Decemb2r 1976 and had secured. 


higher marks than the marks. obtained 
by the appellant in the 
The number of seats 


being limited, ačmissions were given ac- 


cording to merit and the -four students“ 


who had secured highest : number of 
marks were given ‘preference to others 
regardless of the year in. which they 
had passed their M. B. B. S. Examina- 


tion. No one was admitted to the 1979-. 


80 academic year for the. M. D. Course 
in Paediatrics, who had secured lesser 
marks than the appellant. 


tained marks varying between 60.06% 
to 65.80% while the appellant 
cured 58.56% marks only. He was sixth 
in order of meriz amongst the applicants 
and there were only four seats availa- 
ble, bearing in mind the 
tween the teachers and the. students. 


6. Dr, Singhvi ‘who appears on be- 
half of the appellant; raised a further 
contention that fhe ratio 1:1 was re- 


laxed from time to time by the Univer- 
sity and that tke: appellant was ‘discri- 
minated against by the arbitrary refusal 
of the authorities to relax the ratio in 
his favour. We are prepared to accept 
that if there is a power to relax the ratio, 


that power must be exercised reasonably 


and fairly. It cannot be exercised arbit- 
rarily to favour some students and: to 
disfavour some cthers. But the difficulty 
in the way'of zhe- learned counsel is 
that this point o? discrimination was not 
taken in the Writ Petition .which was 
filed in the High Court, it was not argu- 
ed in the High Tourt_ 
mentioned in- the Special Leave Petition 
before us. The- question as to whether 
the authorities have the power to relax 
the ratio and the, further question as to 
whether. that power has. been exercised 
arbitrarily in thi case raise new points 
into which. it is Gifficult for us to enquire 
for the first... tme. We are therefore 
unable to entertcin the submission made 
by the counsel. f 


7. The appellant has -thus` failed to 
make out a case of injury to any- of his 
legal rights, for which reason the ap- 
peal must fail. The 


under interim crders passed’ by: this 
Court from time to time, the appellant 
has appeared for the M. D. Examination 
on the completiecn of the Course, we 


. hope that. the Uriversity and the S, N. 


State- of: Maharashtra v. . Champalal 


December 1976 © 


The four. 
students who secured admission had ob-. 


had se- . 


ratio 1:1 be-. 


‘and is not even 


appeal is accord- 
‘ingly dismissed, But considering that 


cy 
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Medical College will take a sympathetic 
view of the' appellant’s case and have 
his result declared.: It may be mentioned 
that ‘because: of the interim orders passed 
by this Court directing the ‘college and 
the University to admit the appellant to 
the M.D. Course in Paediatrics, the col- 
lege cancelled the appellant’s admission 
to. the D. C. H. Course, That may have 
been right because no student can do 
the D. C. H, Course and the M. D. 
Course simultaneously. But the point of 
the matter is that if this Court were 
not to direct as an interim measure that 
the appellant should be allowed to pro- 
secute his studies in. M. D. Paediatrics 
(subject to the result of this Appeal), 
the appellant might have completed his 
D. C.H. Course and, subject to being 
admitted to the M. D, Course within a 
year or so from now he would have 
taken his M. D. Examination after pass- 
ing the D. C. H. Examination. The au- 
thorities concerned will bear in mind, 
that the appellant should not be placed 
ina worse position than he would have. 
been in, had hé not filed this appeal. 
Therefore, if the appellant has passed 


“the examination, he should be declared 


to have passed it like any other student. 
He should not be subjected to any dis- 
advantage for the reason, that he was 
not entitled initially to be admitted to 
the M. D. Course in Paediatrics. If he 
has failed, he should be permitted to 
fake the examination © again (or again 
and again) in accordance with the rules 
of the University. Since the result of the 
other -students,, who .had . appeared for 
the M.. D. Examination: along’ with the 
appellant, was declared in: February 198],. 
we hope that the -.appellant’s - result 
would. be declared - forthwith, . 


There will be no. order as to costs, 
„Order. r. accordingly- 


‘AIR 1981, SUPREME COURT 1675 
, (From; Bombay)* 


-O, CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


` Criminal ~Appeal’ Nò,- 126 -of 1978, 
12-8-1981. 


State of Maharashtra, Peri v. 
Champalal Punjaji.. Shah, Respondent, 
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(A) . Constitution .of India, Art. 21 
Deiayed trial — Not. necessarily, an un- 
fair trial — Powers of appellate Court 
— Quashing of conviction on ground 7 
delayed trial only — Not open, Cr, A. 
No. 1549 of 1971 dated 20-2-1974. (Bom.) 
Reversed. . (Criminal P. C, (1974), Sec- 
tion 386). 


A fair- trial implies a speedy- trial But 


in deciding the question whether there - 


has been a denial of the right to a speedy 
trial, the Court is entitled to take into 
consideration whether : the defendant 
himself was responsible for a part of the 
delay and whether he was prejudiced in 
the preparation of his defence by reason 
of the delay. (Paras 1, 2) 


The right to a speedy trial ‘is implicit 
in the right to a fair trial which has 
been held to be part of the right to 
life and liberty guaranteed by Ar’, 21 
of the Constitution, While a speedy trial 
is an implied ingredient of a fair trial 
the converse is not necessarily true. A 
delayed trial is not necessarily an un- 
fair trial. if nothing is shown and there 
are no circumstances entitling the Court 
to raise a presumption that the accused 
had been prejudiced, in appeal against 
conviction there will be no justification 
for the appellate Court to quash the 
conviction on the ground of delayed 
trial only. Cr. A. No. 1549 of 1971, D/- 
20-2-1974 (Bom), Reversed. (Para 2) 

Held on facts in the instant case that 
the accused himself was responsible for 


a fair part of the delay. (Para 6) 
(B) Constitution of India, Article 156 
— Appeal against acquittal — High. 


Court, in appeal against conviction, ac- 
quitting accused for offences under Sec- 
tion 120 I. P.C. r/w See. 135 Customs 
Act and Rule 126 P (2) (ii) & (iv) of 
Defence of India Rules — Explanations 
fancied by High Court, wholly unrea- 
sonable — Miscarriage of justice .-— 
Judgment of High Court must be inter- 
fered with, Cr. A. No. 1549 of 1971, 
D/- 20-2-1974 (Bom), Reversed. (Para 3) 


(C) Evidence Act (1 of 1872), S. 3 — 
Circumstantial evidence — Exaggerated 
explanation — Need not be accepted. 
Cr. aa, No. 1549 of 1971, D/- 20- 2-1974 
(Bom), Reversed. 


Circumstantial evidence must be of a 
conclusive nature and circumstances 
must not be capable of a duality of ex- 
planations. It does not however mean 
that the Court is. bound to. accept any. 
exaggerated, capricious or ridiculous ex- 
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planation which may suggest itself. to a 


- highly imaginative mind. Cr, A, No. 1549 


of 1971, D/- 20-2-1974 (Bom), Reversed. 
(Para 5) 

D Penal . Code. (45. of 1860), S. 120B — 
Customs Act (1962), S. 135.— Defence. of 
India Rules (1962), R. 126P. (2) (ii) and 
{iv) — -Sentence — Offence under Sec- 
tion. 120B of Penal Code.r./w. S. 135 of 
Customs Act and R, -126P' (2). of Defence 
of India Rules — -Offence jeopardises 
economy of country — Light view of the 
offence — Not to be taken —Delay in 
trial notwithstanding, (Para 6) 


Cases Referred : Chronological Paras 
AIR 1979 SC 1360: (1979) 3 SCR 169: 


1979 Cri LJ 1036 - : - 4, 2 
AIR 1978 SC 597 1 
(1973) 37 Law Ed 2d 56: 412 US 434, 

Strunk v. United States ` 7 2 
1959 Cri LR 584, R. v. Fantle a% 

Mr. O. P. Rana, Sr. Advocate, (MT; 
R. N. Poddar, Advocate with him), for 


Appellant; Mr. Ram Jethmalani, Sr, Ad- 
vocate, (Miss Rani Jethmalani, Advocate 
with him), for Respondent. 


O. CHINNAPPA REDDY, J.:— It is 
one of the sad and distressing features 
of our criminal justice system that- an 
accused person, resolutely minded to de- 
lay the day of reckoning, may quite con- 
veniently and comfortably do so, if he 
can but afford the cost involved, by 
journeying back and forth, between the 
Court of first instance and the superior 
Courts, at frequent interlocutory stages. 
Applications abound to quash investiga- 
tions, complaints and charges on all 
imaginable grounds, depending on the 
ingenuity of client and counsel. Not in- 
frequently, so soon as a Court takes cog- 
nizance of a case requiring sanction or 
consent to prosecute, the sanction or 
consent is questioned as improperly ac- 
corded, so soon as a witness is examined 
or a document.produced, the evidence 
is challenged as illegally received and. 
many of them are taken up to the High 
Court and some -of them. reach this Court 
too on the theory’ chat ‘it goes to the 
root of the matter’. There are always 
petitions alleging . tassuming the entire 
prosecution case to be true, no offence, 
is made out’, And, inevitably proceed- 
ings are stayed and trials delayed. De~. 
lay is a known defence tactic, With the 
passage. of time, witnesses cease to be. 
available and memories cease .to he 
fresh. Vanishing witnesses and fading 
memories render the onus on the prose- 
cution even. more burdensome and. make - 
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a welter weight’ task” a heavy ` weight 
Sure, we do not méan to’ suggest 


one. 
that the responsibility — for delaying 
criminal trials is always to be laid at the 
door of the rich and: the reluctant ‘ac- 
cused. We are not unmindful of the’ de- 
lays caused by the “tardiness and tactics 
of the prosecuting agencies. We know of 
trials which are overdelayed because of 
the ‘indifference and somnolence or the 
deliberate 
agencies. Poverty-struck, dumb accused 
persons, too feeble to protest, languish in 
prisons for months and: years-on and 
awaiting trial because of the insensihi- 
lity of the prosecuting agencies.. The first 
Hussainara case (Hussainara Khatoon v. 
Home Secretary, State of Bihar, Govt. 
of Bihar, Patna, (1979) 3 SCR 169 at p. 
179, 180:.(AIR 1979 SC 1360 at p. 1365)) 
was one like that. Sometimes when the 
evidence is of a weak character and a 
conviction is not a probable result, the 
„prosecuting agencies adopt delaying tac- 
tics to keep the accused persons in in- 
carceration as long as possible and to 
harass them. This is a well known tac- 
tic in most conspiracy cases.’ Again, ‘an 
accused person. may be seriously jeo- 
pardised in the conduct of his defence 
with the passage of time. Witnesses for 
the defence may become unavailable’ and 
their memories too may fade like those 
of the witnesses for the pros€cution. In 
Such situations, in appropriate cases, we 
may readily infer an infringement of the 
right to life and liberty guaranteed by 
Article 21 of the Constitution. Denial of 
a speedy trial may with or without proof 
of something more lead to an inevitable 
inference of prejudice and denial of jus- 
tice, Tt ıs prejudice to a man to be de- 
tained without trial. It is prejudice to 
a man to he denied a fair trial. A fair 
© trial implies a speedy trial. In Hussain- 
ara Khatoon v. State of Bihar, (1969) 3 
SCR 169: (AIR 1979 SC 1360) this Court 
said (at p. 179) (of SCR): (at p. 1365 
of AIR): 


“Speedy trial is of the essence of 
criminal justice and- there can be no 
doubt that delay in trial by itself con- 
stitutes denial of justice. It is interest- 
ing to note that in the United States 
speedy trial is one of the constitutional- 


ly guaranteed rights. The Sixth Amend-. 


ment to the Constitution provides- that 
‘in all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy 
and public trial’. 
the European: Convention” on -Human 
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inactivity of the prosecuting: 


So also Article 3. of- 
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Righis* provides. “that - *evéry -one-” ar- 
rested or. detained — shall’ be’ -eri- 
titled to - trial: within a eased 


able time or to release pending trial’ 
We think that even under our: Constitu-. 
tion, though: speedy trial is not specifi- 
cally enumerated as ‘a. “fundamental 
right, it is implicit in the broad- sweep 
and content of Article 21 as. interpreted 
by this Court in Maneka Gandhi v. 
Union of India (AIR .1978 SC .597). We 
have held in that case that Article 21 
confers .a fundamental right on- every: 
person not to be deprived of -his life or 
liberty- except in ‘accordance: with the 
procedure prescribed by law and it is 
not enough to constitute compliance 
with the requirement of that Article that 
some semblance of a procedure should 
be prescribed by law, but that the pra- 
cedure should be ‘reasonable, fair and 
just’. If a person is deprived of his lih- 
erty under a procedure which is not 
‘reasonable, fair and just’, such depriva- 
tion would be violative of his funda-_ 
mental right under Article 21 and he 
would be entitled to enforce such fun- 
damental right and -secure his release. 
Now obviously procedure prescribed by 
law for. depriving a person. of his lib- 
erty cannot be ‘reasonable, fair or just’ 
unless that procedure ensures a speedy 
trial for determination of the guilt of 
such person. No procedure which does 
not ensure a reasonably quick trial can 
be regarded as ‘reasonable, fair or just’ 
and it would fall foul of Article 21, There 
can, therefore, be no doubt that speedy 
trial and by speedy trial. we mean rea- 
sonably expeditious trial, is an integral 
and essential part of the fundamental 
right to life and liberty enshrined in 
Article -21”, 


2. -What is the remedy if a trial is 
unduly delayed? In the United States; 
where the. right to a speedy trial is a 
constitutionally guaranteed right, the 
denial of a speedy trial has been held -to 
entitle an accused -person to the dismis- 
sal of the indictment or the vacation of 
the sentence. But in deciding the ques-. 
tion whether there has been a denial of 
the right to a speedy trial, the Court is 
entitled to take into. consideration . whe- 
ther the defendant himself was responsi- 
ble for a part of the delay and whether]: 
he was prejudiced in the preparation of 
his defence by reason of the delay, The 
Court is- also entitled .to- take into consi- 


.deration whether the delay was uninten- 


tional, caused by. over-crowding of the 
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Court’s Docket or under-staffing of the 
Prosecutors, Strunk v. United States 
(1973) 37 Law Ed 2d 56 is an ins:ructive 
case on this point, As pointed out in 
the first Hussainara case (AIR 1979 SC 
1360), the right to a speedy trial is not 
an expressly guaranteed constitutional 
right in. India but is implicit in the right 
to a fair trial which has been held to he 
part of the right to life and liberty 
guaranteed by Article 21 of: the Consti- 
tution. While a- speedy trial is ar. impli- 
ed ingredient of a fair trial; the converse 
is not necessarily true. A delay2d trial 
is not necessarily an unfair trial. The 
delay may be occasioned by'.the tactic or 
conduct of the accused himself. The de- 
lay may have caused no prejudice what- 
soever to the accused. The questicn whe- 
` ther a conviction should be quashed on 
the ground of delayed trial depends 
upon the facts and. circumstances of the 
ease, If the accused is found to have 
been prejudiced in the conduct of his 
defence and it could be said that the 


accused had thus been denied an ade- 


quate opportunity to defend himself, the 
conviction would certainly have to: go. 
But if nothing is shown and there are 
. no circumstances entitling the Court to 
raise a presumption that the accused had 
been prejudiced -there will ‘be no justifi- 
cation to quash the conviction >n the 
ground of delayed trial only. 

3. In the present case, in the begin- 
ning, three persons, Champalal Punjaji 
. Shah, Poonam Chand and Mohan Lal 
were charged by the learned: - Additional 
Chief Presidency Magistrate ‘8th Court, 
‘Esplanade; ‘Bombay, with ‘offences under 
Section’ 120B of the. Penal’ Code read 
with Section’ 135 of the Customs Act and 
Rule 126P (2) (ii) and (iv) of the Defence 
of India, Rules, 1962, R. 135 (a) and (b) 
and (i) of the Customs Act and R. 126P (2) 


> (ii) and Rule 126P (2) (iv) of the De- 


“fence of India Rules, After ‘some evi- 
dence had been led by the prosecution, 
the Public Prosecutor. filed an applica- 
tion before the learned’ Magistrate . re4 
questing permission to withdraw from 
the prosecution against accusec No. 2, 
Poonam Chand. Permission was granted 
and thereafter Poonam Chand was ex- 
amined by the prosecution’ as their wit- 
ness. After some vicissitudes, necessitat- 
ed by the respondent Champalal Punjaji 
Shah taking the matter to the higher 
courts, 
by a judgment’ dated December 13, 1971 
the learned Magistrate acquitted Mohan 
Lal, accused No. 3 but convicted accused 
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the trial finally concluded and. 


No. 1, Champalal Punjaji Shah 
various heads of the charge and. sentene- 
ed him to suffer imprisonment for vari- 
ous terms ranging: from two years to 
four years and to the, payment of fine 
of Rs. -10,000/- on each of. different 
counts, _The substantive sentences of 


imprisonment were: directed to run con-- 


currently.. On appeal, the respondent 
was acquitted by the High Court. The 
State of Maharashtra has filed the pre- 
sent appeal against the judgment of the 
High Court of Bombay after obtaining 


special leave from this court under Arti-, 


cle 136 of the Constitution, 

4. The brief facts of the case may now 
be stated. On May 30, 1965, on informa- 
tion received, P. W. 4, the Superinten- 


dent of Central Excise and P.W, 1, the: 


Deputy Superintendent’ of Central Ex- 
cise, accompanied by other Central Ex- 


cise Officers and two panchas, Saviaram - 


Ganpat Bhagat (P? W.:7) and another 


went to flat No. 14 on the first floor of . 
a building known as Vidya Vihar on 
“The. 


Tulsi Pipe Road, Dadar, Bombay, 
flaz had two doors, one away from the 
staircase,: locked from the outside and 
another near the ‘staircase and 
from inside. 
ing bell and the door was ‘opened by 
Poonam Chand. Another person was sit- 


ting on a sofa’ inside the room, He was: 


accused ` No, 1. On seeing the Central 
Excise Officers accused No. 1 ‘got up and 
went towards them. P. ‘W. 1 told the ac- 


cused that he was authorised to search: 


the room and showed them the authori- 
sation given to him by P. W. 4. The 
room was then searched.: The rear side 


of the entrance door ‘had‘a handle''from ` 
which was hanging: a ‘Tiger’ brass’ lock." 


Besides ‘the sofa there ‘was a steel almi- 
rah. P. W. 1~ asked -accused 
open the almirah. Accused No. 2 Poo- 
nam Chand then ‘took out a bunch of 
keys from the pocket’ of his trousers 
and opened the almirah, There were 


eight drawers in the Steel Almirah. 
These drawers contained some doċu- 
ments. It was noticed that the two bot- 


tom drawers had false bottoms, 
the false bottoms were pulled out 
searched, they were found to contain 11 


jackets in each of'which there were 100. 


slebs of gold weighing 10 tolas. each. The 
total quantity of gold found secreted in 
the almirah was 11,000 tolas, The gold 
slebs had fcreign markings on them. A 
key was also found in that almirah and 
this key was found to fit the ‘Tiger’ lock 
which was hanging from -the inner 
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under. 


closed 
P. W. 1 ‘pressed the call-: 


No. 1 to. 


When : 
and - 


y 
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handle of the front door. of : the - flat. 
Thereafter accused No. 1’s person was 
searched and some documents and two 
bunches of keys, » one ‘containing eight 
keys and the other containing: three keys 
were found. The bunch of eight keys 
was found to fit the steel almirah from 
which the slabs of gold were recovered. 
Two of the three keys of the other bunch 
were obviously keys of a'scooter whil2 
the third key was found to: fit the ‘Tiger’ 
lock which. was on the handle of . the 
back of the front door of the flat. There- 
after a Panchnama was prepared. Dur- 
ing the course of the investigation it was 
‘found that the flat was taken on a. ‘leav2 
and licence’ basis by accused No..-3.- After 
the investigation was completed a com- 
plaint was filed for the various offences 
mentioned by us at the outset. 

.5. The case of the respondent was 
that he had purchased a scooter from 
Mohan Lal and had gone to the flat of 
Mohan Lal that night ‘for completing 


some negotiations, When he wäs coming’ 


from the building he was dragged ‘into 
flat No. 14 by the Customs Officers. He 
had hothing to do with the flat nor did 
he have’ anything to do with ‘the: gold 
found in the flat. ‘The bunch of eight 
keys was' not found on his person as 
alleged by the‘ ‘prosecution. The bunch 
‘of three keys was on his person ‘put two 
out of the three keys were’ of the scooter 
purchased by him’ from acčused No, 3. 
_Shri Jethmalani, learned counsel for the 
respondent initially- challenged the rè- 
ception of the evidence of Pooriam: Chand 
into: the record but desisted from ` doing 
_so when we told him:that he might con- 


fine himself to the rest-of the evidence | 


‘which appeared tous to’ be sufficient. to 
„hold, the respopident guilty of ‘the of- 
‘fehcés with which he was’ charged.. The 
three outstanding ‘circumstances estab- 
lished against the respondent and- not 
“disputed before us by the learned coun- 
sel for the respondent were. (1) the pre- 
sence of the respondent in the flat at 
the time of the raid-by the Central. Ex- 
cise Officers and the recovery of the gold 
slabs of foreign origin from the steel . 
almirah and (2) the recovery of the 
bunch ‘of eight keys:.from: his; person 
~which keys fitted the almirah from. which 
the gold. slabs were recovered- and (3) the 
“recovery of a bunch’.of three keys from 
his person one of which. fitted. the lock 
which was hanging ‘from the inside 
handle of the door of the flat. To any 
mind, unassailed by > “some light, airy, 
unsubstantia) doubt that may flit through 
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‘thinks. likely. to have happened, 
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the minds of any of us. about almost any- 
thing at sometime-or other” (Salmon, J. 
in his charge to the. Jury in R..v. Fan- 
tle. reported in 1959 Crl. Law Review 
584) these circumstances should be suffi- 
cient to draw an inference of guilt. The 
_High:-Court -however. thought that the 


steel almirah in the. flat was not shown 


to have been specially made and that 
the keys of a similar almirah could well 
fit it and. that was perhaps how the keys 
recovered from the. accused did fit the 
almirah in the flat, That of course was 
not the plea of the accused nor was it 
a suggestion made tothe prosecution 
witnesses. We agree with the submission 
that..circumstantial evidence must be of 
a conclusive’ nature and circumstances 
must not be capable of a duality of ex- 
planations. It. does not however mean 
that the Court is bound to accept any 
exaggerated, capricious or ridiculous ex- 
planation which may suggest itself to a 
highly imaginative mind. - It is well to 
remember that the Evidence Act consi- 
ders a fact as. "proved? when, after con- 
sidering the matters before it, the Court 
either believes it to exist, or considers 
its existence so:probable that a prudent 
mind:'ought under -the circumstances of 
-the particlar-case, to act upon the sup- 
-position that it exists, It is also worthy 
of remembrance that a. Court may pre- 
‘sume™the existence of any fact which it 
regard 
-being.‘had to the common course of 
natural events, ‘human conduct, and pub- 
-Üc and private: business in ‘their -rela- 
tion to the facts of the particular -case. 
We are unhesitatingly of the view, that 
the explanations fancied by the. High 
Court was a wholly unreasonable expla- 
nation in: the circumstances of the case. 
Shri Jethmalani reminded: us first that 
we .were« ‘considering circumstantial evi- 
dence, second we were dealing with an 
appeal against acquittal and third we. : 
were exercising our-‘éxtraordinary but 
exceptional „jurisdiction under Art, 136. 
Indebted as we are to him, for his force- 
ful: presentation of the reasons against 
interference with the judgment of the 
High Court, we think that,: interference 
in. this case is imperative and hesitation 
- to. interfere will lead to a miscarriage of 
snetice : 


“be “Shri Jéthmalant also ‘urged "hat ‘the 
trial of the respondent was considerably 
delayed, that there was thus a violation 
of the fundamental right to Tife and 
liberty guaranteed under Article -21 . of 


~ 
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the Constitution ' ana’ that was a suffici- 
ent ground to. entitle the’ accused to a 
dismissal of thé complaint against him. 
We have ‘earlier discussed’ the relevant 
principles which should guide us in such 
situations, In this case the accused him- 
self was responsible for a fair part of 
the delay, He has also not beer. able to 
show, cause’ how he was prejudiced in 


the conduct of his defence by reason of 


the delay. Shri ‘Jethmalani when sug- 
gested that the long lapse of time since 
the commission of the offence should be 
taken into account by us and we shouid 
refuse to interfere with the ord2r of ac- 
quittal or at any rate we should not send 
“the accused back to prison particularly 
in view of the fact that the accused was 
prcventively detained for over two and 
nearly three years on the basis of the 
very acts complained of in this’ parti- 
jcular case. We are afraid we are unable 
to agree with Shri Jethmalani. The of- 
fence is one -which ‘jeopardises the eco- 
nomy of the country and it-is impossibie 
|to take a casual or a light view of the 
offence. ` It. is. true that where the of- 
“fence is of a trivial. nature such as a 
simple assault or the theft of a trifling 
‘amount. We. may . hesitate to send an 
‘accused person back to jail as it would 
not be in the public interest or in the 
interest of anyone to do so. But the of- 
fences with which we are concerned and 
‘the stakes involved clearly show that 
sympathy in this case would. be .mis- 
placed. We, therefore, set aside the judg- 
ment of the High Court and restore that 
of the learned Additional Ch-ef Presi- 
dency Magistrate, 8th Court. Esplanade 
Bombay. The respondent will surrender 
forthwith, The gold slabs will stand con- 
fiscated to the Central Government.. The 

‘appeal is allowed. 
Appeal allowed. 


AIR 1981 SUPREME COURT 1680 
(From: Madhya Pradesh) 
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Special Leave Petn. (Civil) No. 3090 
of 1980, D/- 10-8-1081. 


- Masum Hussain, Petitioner v State of 
Madhya Pradesh and others, Respon- 
dents, x 

- Contract Act. (9 of 1872), S. 73 — Min- 

. ing lease. — Breach. of agreement by 
- lessee. —. Damages . to. State Government 

-— Proceedings for recovery of. damages, 
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Masum" Hussain v. Siate-‘of M. P. 


' gave certain directions. 


A.L R. 


without ‘preliminary adjudication -as to 
quantum of loss ‘by Collector — Invalid. 


Decision of Madhya Pradesh High 
Court; Reversed. C. A. No. 228 of 1979, 
D/- 22-1-1979 (SC), Rel. on, (Paras 2, 6) 


Cases Referred : Chronological Paras 


(1979) Civil Appeal No. 228 of 1979, D/- 
22-1-1979 (SC), Kali Das Agarwal v. 
State of Madhya Pradesh 3 


DESAI, J.:— One Masum Hussain 
(since deceased) was the successful bid- 
der at a public auction for a Stone 
Quarry licence held on January 8, 1973. 
His bid at Rs. 11,500/- per annum for a 
period of three years 1975 to 1978 was 
accepzed by the Director of Geology and 
Mining, Madhya Pradesh. He executed 
an agreement on April 18, 1976. It ap- 
pears that thereafter some-dispute arosé@ 
with regard to ‘specifications of the area 
covered by the mining lease and the 
matter was carried to the Commissioner 
who allowed the appeal of the lessee and 
In the. mean- 
time, as the lessee failed to pay the 
amount which, he was.liable to pay un- 
der. the agreement of lease entered into 
by him with the State of Madhya Pra- 
desh, a fresh auction was held in re- 
spect of the same area for which the 
original lessee had given his bid, There- 
after, the Collector directed the recovery 
of Rs. 31,625/- alleging that the State 
has suffered a loss due to the breach of 
agreement committed by the lessee. The 
deceased lessee challenged the recovery 
proceedings by way of a writ petition in 
the HighCourt of Madhya Pradesh at 
Jabalpur, The High Court did not ac- 
cept the contentions advanced on behalf 
of the petitioner and dismissed the peti- 
tion in limine by a speaking order. 
Hence this appeal by the legal represen- 
tative of the deceased lessee by special 
leave. 

.2. Having heard learned counsel for 
the appellani as well as for the respon- 
dents, we are of the oninion that thej- 
order made by the Collector for re- 
covery cannot be sustained and must be 
set aside, It is- open to the Collector t9 
proceed afresh in accordance with law. 

3. The Collector who started recov- 
ery proceedings .assumed that :once a 
lessee committed’ breach of the -agree- 
ment, the loss suffered by the State 
would be ‘equal to the. amount of rent 
payable’ by the lessee as represented by 
the amount of bid at which auction was 
Enocked down. ` An identical: contention 
was negatived by ‘this Court ‘in Civil 


a that . 


A9BELE.- 5 


‘wal .. ‘The State -of Madhya .Pradesh) 
“decided: on ‘Januery 22, 1979, . observing 


must, in the first instance, adjudicate -on 
the question as ‘zo, the quantum `-of loss 
‘suffered -by the “Government of Ma: hya 
Pradesh by .reason of the default, -if any; 
on the: ‘part.of tha’ lessee. who ::commi:ted 
breach: -of the agreement of lease. This 
Court .struck--down the order by’ which 
coercive process was resorted to by the 
Collector: without.a preliminary ajudi- 
cajon . and directed that the Collector 
should adjudicate the - loss, 


. giving an opportunity to the -appellant 


_ above . and - 


i 


to participate- in the proceedings. ` 


The, 
facts in the present ocase are identical 
with the facts in the appeal referred 10 

the | decision will mutatis 
mutandis apply i in this case. G 


4 «There is‘ a Mice error apparent . 


: on. the record inasmuch as the Coll-ctor, 
- though. -having-held that the deceased 


F 


e 
a 


7 


lessee had .deposized Rs, 9,875/-, appears 
not; to have given credit of. the same 
amount. There was a dispute about the 


correct - figure of ‘deposit and the.same ” 


may now- be ascertained, 


-5 Meane counsel for the onai 
State frankly stazed that since the daté: 
of the’ second auction the loss will have 
to -be «assessed keeping 
amount at which the: bid of ‘the deceas-. 
ed lessee was acceptéd’ and the highest 
bid at the second auction accepted” by’ 
the concerned atcthorities, and the dif- 


ference between the two may provide a.’ 


reasonable measure of loss, if any. He 
however, contended: that for the earlier’ 
period there was nothing ‘wrong in ad- 
judging the loss equal to the amount! 
annually payable by the deceased: lessee. 
Without accepting this contention, from 
this point of view also, a fresh assess- 
ment is “inevitable. 


-6. 
and quash end. set aside the order of the 
Collector impugned in this appeal. We 
direct that the Collector, Raisen (M-P.) 
shall, after hearing the parties, ascertain. 
Ithe Idss caused tó the State Government 
as @ result of ‘breach, if any} on the part’ 
of thë deceased léssee.-in:the’. performance 
of the contract. ` It will be: open to the: 
parties to lead such. evidence. and raise 
such contentions which in the opinion of 
the Collecter are open to them, In the: 

‘198t S. C./106 KG e tn 


Fe 
ata 


Hindustan’ Şugar<Mills -v. State“ of’ Rajasthan 
Sones NO. 228 of -1979.(Kali Das Aggar- - 


in..such a situation: the Coll. c'or. - 


_ 31-8-1979. 


if any, after . 


` ment of ‘sales 
` ment found to be: not. legally lable on 


in- view the: 


We accordingly. allow this appeal. the Court made the observations 


is 


S. CF 1681- 


-cireutastances: of: the” case chere will pg 


no order: ‘as to- costs, " 


rye. 
ser TSR ask 


- “Appeal ` allowed. 
-AIR 1981. SUPREME ‘CGURT - 1681: 
vse 1981 Tax, L. R. *1125 : 
P. N. BHAGWATI AND vV. .D. 
` TULZAPURKAR, JJ. 
Review Pẹtn.- No. : : 83 ‘o£ 1979*, D/- 


. M/s. Hindustan Sugar Mils, Petitioner 


v. The’ State of Raiasthan and others, 
` Respondents.. owe 
- (A) Supreme.. Court - Rules, (1966), - 


Order 40,- Rule- 1 —. Review — Supreme 
Couri — Decision -of .—. Sale of cement 
to Central . Government- — Reimburse- 
tax’.— Central Govern- 


assumption of absence of term in con- 
tract — Review application — Term in 
contract found to be in fact existing —- 
Observations: on such assumption. delet- 


ed — (Civil P, C (1908), Order 47, 
‘Rule 1). ` i . ; : 

A: had’ entéred dete ‘several contracts 
with Central Governmen: for sale of 


cement. The Supreme..Court in. AIR. 
1978 .SC 1496:1978 Tax LR 2258 . was 
under the impression that there was no 
clause in the contract for . reimburse-- 
ment of the amount of seles. tax in 
case A was required: to nar the same. 


. Therefore, the Court.-thougkt that there 
. could ‘be no legal ‘liability cn- the 
- tral Government to reimburse A on the 


Cen- 


freight component of the price. -Ac- 
cordingly, the Court made certain ob- 
servations in this regard.. But on- A’s 


- application for review the Cour: found 


that there was in fact a clause in Rate - 
Contrac’ stipulating reimbursement of. 
the amount of sales tax legally leviable 
from A. ` l E da 


Held that the assumption on` which 
was 
unfounded and therefore. those observa- 
tions were directed to be deleted from 
the judgment: (in AIR 1978 SC 1496: 
1978 Tax LR 2258). The Central Gov- 
ernment. was plainly liable to pay the 
amount of sales tax to. A. (Para 1) 





_*Review against judgment af this Court, 


reported-in AIR 1978: SC 1496: 1978 
Tax LR -2258. . ; 
LW/FR/ET29/79/SSG_ © o o o 


1682 S; C; 


e (B) . Constitution of: India, Article . 299 
. — Obligation arising out of contract — 
Duiy ‘of Central Government, (Rule of 
Law). 


The Central Coveren should, hon- 
our its legal obligation arising out of 
contract and’ not drive the’ citizen con- 
cerned: to filea -suit-‘for recovery of the 
amount, In. a:demiocratic. society gov- 
erned by the, rule of daw.. ityis -the. duty 
of the State to do what is ‘fair and. dust 
to the citizen, and the State should not 
seek to*deféat ` ‘the: ‘légitimate- “claim’: of 
the citizeri‘by adopting a: legalistic atti- 
tude but should do what fairness” and 
justice demand. . œ» . {Para 1) 

-P, N. BHAGWATI. Jun, This - applica- 
tion for ‘Review is directed - against, cer- 
tain observations; mađe byj;this Court in 
the course of. the judgment.-in. Civil Ap- 
_ peal ‘No. 1122 of 1976.7: The- question 
which arose in that appeal .was whether: 
T sales, of cement. effected by; the apv 

ellant. under ;:the: Cement. Control 
Order 1967. -the: . amount of. freight form- 
ed part: of ‘the. sale price “sotias*: to. ‘be: 
exigible to sales tax under the Central 
Sales, Tax Act. 1956 and the Raiasthan 
Sales’ Tax Act’ 1954, -This ‘Court* ‘held 
that having regard | ‘to’ the terms ` of" the’ 
of “freight” ‘formed’, “part of ` the “gale 
price”, and “was ‘Viable “to” ‘be ‘included ` in’ 
the turnover for „the: - purpose cf. ‘taxabi- 
lity under’ ‘both the “Central” fand ¢ 
State: Acts,' However, ‘it! W yas” stated | bes. 
fore. us’ “by the léarned. “counse: appear 
: ing on behalf of" ‘the “appellant in ‘the 
course of the” arguments ‘that ° ‘the’ ape 
pellant ‘had entered ‘into a‘large number: 
of transactions ‘of salė’ ‘Of, cement” with’ 
the Céntrdl"* Government’ ‘through | th 
Director’ General’ of Supplies and “Dis! 
posals, ° “and ‘wheri the’ appellant claimed 
to. recover the amount, ‘of ` sales tax’ ` ‘in 








respect! of ‘these ‘transactions from’ ' the! 
Central Government on the besis” that 
freight was part -of --''sales price”, ..,the 
Director, General: of Supplies and ‘Dis 


posals pointed ;out:.te.the appellant that, 
- the- Lawa Department of the: .Government- 
of India” ‘hadvadvised t hem _ that freight, 
was ‘not. part: of sale; price”, within the: 
meaning of.: the: definition, of ihat.‘ erm. 
and;.hence no sales tax would be -jpay-. 
able- “bythe : appellant -on~the amount~of 
freight and the ‘appellant was, therefore)” 
not: ‘justified in’ claiming -to recover: the 
amount of sales tax from ‘the Central 


*Reported in AIR 1978 SC .1496:71978: 
Tax LR 2258. : 
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-appellant in 


‘the ‘ 


i A.I. R; 


Government andi in: view. of this state. 
‘ment made-:on: behalf ‘of thë Central 
Government, the adpellant did ‘not press 
its claim to:.recover: the: amount of sales! 


tax on the freight ':.compbonent: of the 
price from the Central Government. 


We got the impression- that having re- 
gard to the opinion of the Law“, Depart- 
ment - of: the. ..-Government:.of India, no: 
clause was: introduced in the ! contract 
with the Director ‘General of Supplies: 
and Disposals -providing for reimburse- 
ment of the amount of ‘sales tax. to the: 
case the. appellant : was 
liable to™ pay: the: bame under’ tHe Central 
Sales Tax Act, 1956 and the Raiasthan: 
Sales Tax Act,:1954. We thought that in 
the-absénce of any ‘such clause in the con- 
tract, ‘there would be. no legal liability: 
on ` the Central Government © tò, 
pay to the appellant -the’.amount of 
sales tax in the freight component of 
the. -price in ‘respect.of transactions .'of 
sale~ of .cement’.entered into ‘by the ap-: 
pellant: with: the.:::iDirector:..General. of 
Supplies and “Disposals: iand' that. ‘is why- 
we ‘observed in the judgment .“it-is: true 
and we are:.aware that there is nolegal- 
liabilitv::on the Central Government ~ ‘to: 
do so but it must. be remembered::. that 
we are living in a democratic society 
governed -by..:thei rule -of Jaw ‘and: every 
Government : which’ ‘claims’ :to: be sirispired* 
by . ethical and moral: -valués:~-must’ do: 
what is fair. and ‘just.to the citizen.’ re~i 
gardless of ‘légal-itechnicalities. |. We-hope. 
and::trust .that- the: Central - Government 
will not seek to. defeat ‘the legitimate. 
claim -of the assesseé'..-for:::reimburse- 
ment: of: sales: tax ` oni the. amount: of: 
freight ‘by adopting ‘a legalistic ‘attitude.”: 
These observations ! were. made on'y“the: 
assumption’ that there was” no. legal» lia- 
bility’'6n the :Central-Government:.to:re-: 
imburse the: appellant. :in: respect: ‘of. 
the.amount’of:salesi-taxiion the freight: 
component .of the’: price;sand owe, therė=" 


fore, wanted to impressi-on'the Central” 
Government that even if there’ was no 


sich: legal. liability, the Central, Govern- 
ment’ must pay, up. the amount; ‘of-- sales.. 
tax on the _ freight: component nof: the: 
price and do:what.is fair and just tothe 


citizen. -But now we find. from the .ap- 
plication- for - review that there .:is, in 
fact, clause, 8&: (1) tin':theiRate -Contract 


with the Director. General = of Supplies 
and Disposals: which. provides that “sales. 
tax, if legally leviable,. will be. paid-in 
addition::'to the price given in -clause -(4)- 
of‘the Rate: Contract’? This clause: 
clearly stipulates that whatever is the 


1981 


amount: of' sales tax legally leviable 
froni the appellant‘ would be reimbursed 
_ by the Central Government to the ap- 
pellant.. The Central Government’. is 
plainly under a liability to pay to”. the 
appellant the amount of sales tax, jin 
respect of freight component of the 
price since that is held to be chargeable 
to the appellant both under the Cen- 
tral Sales Tax Act, 1956 and the Raias- 
than Sales Tax Act. 1954. The as- 
sumption on which we made the above 
observations has been shown to be un- 
founded and these observations must, 
therefore, stand deleted from the judg- 
ment, in so far as they relate to con- 
tracts with the Director General of 
Supplies and Disposals which. contained 
clause 8 (1) or any other similar clause 
providing for payment by the Central 
Government of the amount of sales tax 
legally leviable from the appellant. 
Where there is such a clause, the Cen- 
tral Government is bound to pay the 
amount of sales tax on the freight com- 
ponent of the price and we hope and 
trust that the Central Government will 
honour its legal obligation and not drive 
the appellant to file a suit for recovery 
of the amount of such sales tak: We 
hopefully expect that the Central Gov- 
ernment will not try to shirk- its legal 
obligation by resorting to any legal 
technicalities, for we maintain that in 
a democratic society governed by the 
rule of law, it is the duty of the State 
to do what is fair and just to the citi- 
zen, and the State should not seek to 
defeat the legitimate claim of the citi- 
zen by adopting a legalistic attitude ‘but 
should do what sane and justice de- 
mand. . 

2. We EAE ‘Allow the ` appli- 
‘eation for Review to‘the~extent - men- 
tioned: above, There will be no order as 
to costs. i 
- Application allowed. 


_ AIR 1981 SUPREME COURT 1683 
(From +; Kerala)* : 
A D. KOSHAL, V. BALAKRISHNA- 
ERAD: AND R. B. MISRA, JJ. 


Civil Appeal No. 564 of. 1970, D/- 6- 8- 
1981. 


Koopilan’ Uneen’s. ‘daughter Pathumma 
and others, Appellants v. Koopilan 
*S. A. No, 266 of 1968. D/- 3-4-1969 
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-Pathumma v. Kuntalan Kutty 


S. C: 1683 
Uneen’s Son. Kuntalan Kutty dead by 
LRs,’ and others, Respondents. 


Civil P. C. (5 of 1908), S. 21 (3) — 
Objection to ‘territorial jurisdiction of a 


. court before court of appeal — Cannot 


be entertained in absence of evidence of 
failure of justice in, consequence ‘of trial 
in wrong court. S. A; No. 266° of 1968, 
D/- 3-4-1969 _ Ker), Reversed. 


In order that an objection to ‘thie place 
of suing may be entertained by an ap- 
pellate or revisional court, the fulfil- 
ment of the following :three conditions is 
essential: (1) The objection was taken in 
the court of first instance. (2) It was 
taken at the earliest possible opportunity 
and in cases where issues are settled, at 
or before such: settlement. (3) There has 
been a consequent failure of justice. All 
these ‘thrée conditions must co-exist. 

(Para 3) 


Where the High Court upheld the ob- 
jection to the territorial jurisdiction of 
a Court in appeal, the order of the High 
Court would be liable to be set aside 
even if' the objection was raised at the 
proper time when the objector was un- 
able to ‘show that the trial in a wrong 
court had led to a failure of justice. 
S. A. No. 266 of 1968, D/- 3-4-1969 (Ker), 
Reversed. (Para 3) 


Mr. A. S. Nambiyar, Advocate, for Ap- 
pellants; -Mr. K. T. Harindra Nath, Sr. 
Advocate, (M/s. N; Sudhakaran and. M. 
R. K. Pillai, Advocates, with him), for 
Respondent ‘No. 1. i 


KOSHAL, J.:— This appeal by special 
leave is directed against the judgment 
dated 3rd of. April, 1969 of the High 
Court “of, Kerala rendered in a Second 
Appeal. arising from a.suit for partition 
of immoveable property. : 

2..: The suit was filed in the Court of 
Munsiff at: Parappanangadi -in the’ year 
1938. -That Court passed a preliminary 
decree for’ partition in the 18th February, 
1940 and thereafter the parties took no 
further interest in the matter for more 
than two decades. In the meantime thé 
High Court passed an order dated Dec- 
ember 22, 1956 redefining the territorial 
limits ‘of the Courts of Munsiffs fune- 
tioning in district Calicut, of which the 
Court ‘of Munsiff at: Parappanangadi was 
one. According to- that order the terr- 
tory in ‘which the property disputed in 
the suit. was situated, came under- the 
territorial jurisdiction of the Munsiff’s 
Court at .Manjeri and it was in that 
Court ‘that the plaintiff filed, on the 18th 


1684 S. C. 
January, 1966-an application (L> A. No- -- 
109 of 1966) praying that a`final decree 
in the suit be passed. ‘Defendant No. 12 
. (who is now dead and is répresented’ in 
* this appeal by respondents N>. I and 
' others) . immediately . took’ an objection 
- that the Manjeri Court had no territorial 
jurisdiction to hear the application and 
that the matter should have been agi- 
tated in the Court of Munsiff at Parap- | 
. panangadi.. The objection. '.was. overrul- 
ed by .the Manjeri Court which proceed- 
. ed to ‘partition the property by. .metes 
and bounds, and. ultimately passed..a final 
_d cree: in that behalf on 9th July, 1968. 
, An, appeal was filed. against. final decree 
by . defendant Nọ. 12 in the Court of 
District Judge before whom the objec- 
tion to the jurisdiction assumed by the 
Manjeri Court was -again taken but was 
repelled ..with the. result that. the. final 
‘decree was confirmed. : 
The third-round of litigation in regard 
to question of jurisdiction took place in 
the High Court wherein a learned single - 
Judge upheld the objection - and ruled 
‘that it was only the Parappanangadi 
Court that had the territorial jurisdic- 
tion to entertain the application praying 
for final decree and that the assumption 
of such jurisdiction by the Manieri Court - 
was not justified. The objection being 
‘upheld, the final decree was set aside 
and there- was thus no occasion for the 
High’ Court to decide the other - points 
arising in this appeal. - ae 
3. We have heard learned ccunsel for 
the parties on the question of iurisdic- 
_ tion. An unfortunate aspect of ‘his’ liti- 
gation has keen that although that ques- 
tion has been agitated already in three 
courts and has been bone of contention 
between that parties for more ` than “a 
decade, the real` provision’ of law ‘ivhich ` 
‘clinches it was never put:forward ‘on 
behalf of the appellant before us . nor 
was adverted to by the learned District 
Judge or the High Court. That: provision 
is contained in sub-section (1) of Sec- 
tion 21 of the Civil P. C. which runs 
© thus: : 
“21. (1) No objection: as to the place 
of suing shall be allowed by any Appel- 
Jate- or Revisional Court’ unless such ob- 
jection -was -taken in the, Court of first 
instance: at the earliest possible opportu- 
- nity and in all cases ‘where issues are 
settled, at or before such -sattlement, 
and. unless there has been a consequent 
failure of justice.” l > 
ʻ- Tn order that an- objection .to the place 
of suing may ‘be entertained by an ap- 
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‘sential: | 


“ble 


- been wrongly selected was 


` We, therefore, 


- been pending “since 


` three months, 


AER. 
pellate “or rėévisional -court;-the ‘fulfilment 
of . the. following: three: conditions: is es- 
i). “The objection was taken in the* 
Court: of first instance. . f 
(2) It was taken 'at-the earliest possi- 


opportunity and- in cases”: where 
issues ‘are settled, at or before such 
- settlement. ans oe 5 3 


of justice. : - . ' 

All these three conditions must co- 
‘Now ‘in “the present“ , case  ¢coridi- 
tions Nos. 1 and 2 are no doubt fully 
Satisfied; bui then before: the two- appel- 
Jate Courts- below could allow the objec- 
tion- to -be taken, ‘it was further neces- 
sary that a case of -failure of justice on 
account of. the place of suing _having| 
made -out, 
Not only was no attention paid to this 
aspect of the matter but no material 
exists on` the record from which” such 
failure of justice may: be inferred. We 
called upon learned counsel ‘for the con- 
testing respondents to point .out to us 


- (3) There has been a consequent failure 





“even at this stage any reason why we 


should hold that a failure of justice had 
occurred’ ‘by reason of Manjeri ‘havin? 
been chosen as the place of: suing’ but 
he was unable to put forward any. In 
this view of ‘the matter we must hold 
that the provisions of the sub-section 
above extracted made it imperative . for 


_the District Court and the High Court 
net to entertain the objection 


wh ther 
not it was otherwise well founded. 
refrain from going into 
the question of the correctness of the 
finding arrived at by the High Court 
that the Manjeri Court had no territorial 
jurisdiction to take cognizance ‘of the 
application praying for final decree, 

4. In the result we accept the ap- 
peal, set, aside the judgment of the High 
Court and remand the case back to it 
for deciding on merits the appeal which 
culminated in that judgment. As- the 
proceedings for the final decree have 
1966,: we further 
direct that. the High Court shall decide 
the appeal last mentioned at the earl- 
iést possible and, in’ any ‘case, within 
from the receipt of the 
records from-‘this Court? The Registry 
shell take immediate steps to have the 
records despatched to the High Court. 
There will be no order as to costs. 
Appeal allowed. 


soda 


or 
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: - AYR-1981-SUPREME COURT 1685; 
' (From: “Award of Industrial” Tribu: 
nal, Maharashtra, Bombay)* 
vV. D. TULZAPURKAR AND | 
A. VARADARAJAN,. JJ. 


- Civil Appeal No. 1958. (L) af 1978, DJ- » 


. 21-7- 1981. 
The Workmen of Metro Theatre Ltd.. 


Bombay, .Aspe_lant'v: M/s. Metro Thea: re + 


Ltd., Bombay, SEPPO 


(A): Industrial Disputes Act (14 of 
1947), S. 174 (4)'— Award .— .Com- 
mencement of — Fixa-ion 
Matter of dise-etion of Industrial Tribu- 
nal — No interference unless unreasen- 
. able exercise of‘ discretion is proved. 
(Constitution af India, Arts. 136, 226). - 


Under S. 17A (4) itisamatter of dis- 
cretion for the Tribunal to- decide having 
regard to the zircumstances of each case 
-from which dete its award, should , come 
into operation and no peneral rule can 


be laid down .as to.the. date from which: 
.the Tribunal snaould bring its award into. 


force, The Supreme Court shall not 
interfere with the . Tribunal’s. order in 
that behalf urless substantial ground is 
made out showing unreasonable exerc:se 
-on its part, _ (Para 3) 


Where no material was’ placed “before 
the Tribunal ky either party as to wke- 
ther the profits earned by the Company 
for the relevant years’ had been disburs- 
ed or were stil available with the Com- 
pany at the time of making the award 
and the. statement showing financial 


position revealed decreasing trend in the, 


profits made bv the Company during the 
relevant years, refusal by the Industral 
Tribunal to give retrospec: ive effect to 
the award granting rev: sion in wage 
scales and dearness allowance could ° not 
be said to be unreasonable exercise of 
the discretion ested in it. AIR 1964. SC 
864 and AIR 1969 SC 182 and AIR 1949 
SC 360, Rel. om. .(Para 3) 


(B) Industrial Disputes Act 
1947), Sch. 3, Wem 2 — Dearness allow- 
ance — Revisicn — Adoption of region- 
, cum-industry basis for one unit and 
A linking it with cost of living index in 
ease of other units in same 
Not proper — Uniformity desirable. 


*Reference (IT No. .248 of 1975, W- 
22-9-1977 (Ind. Tri. Mah. Bom.). ' 
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of date — ` 


(14 of © 


industry — . 


Workmen, Metro Theatre. Ltd. .v. Metre Theatre Ltd., Bombay’ . $S. C, 1685 


~ Revis:on in case.of . dearness, allow: | 
„ance ot employees of. a Cinema house on 
region-cum-industry , “basis — Same _in- 
- dustrial. Tribuna], in, subsequent ` awàrd 


nin case of. many other Cinema houses. 


linking ,dearness allowance “with cost. of 
living index — Earlier award rejating 
to one Cinéma house remanded for re- 
‘consideration on ground that uniformity 
_ is, highly desirable. (Para 4) 


(C) Payment of Gratuity. Act (39. of 
`- 1972), Ss, 4 (5), 5 — Word “award” oc- 
curring in S. 4 (5) — Not restricted to 
‘existing awards but. contemplates fresh 
awards also — Better terms than ‘ob- 
tainable under the Act can be conferred 
on employees in future. (Industrial Dis- 
putes Act (1947), Sch. 3, Item 5). 


The scheme envisaged bv the Gratuity 
--Act- secures the minimum for the em- 
ployees in that behalf and express. pro- 
- visions are found in the Act under which 
better terms of gratuity if already exist- 
ing are not merely preserved but better 
‘terms could. be conferred on the em- 
ployee. in future: (Paras 6, 8, 10) 


The expression . ‘award’ occurring in 
sub-s. (5) of S. 4 does not mean and can- 
not be confined to ‘existing award’ but 
includes any award that would be made 
by an adjudicator wherein better terms 
of. gratuity could be granted. to the em- 
.ployees if the facts and circumstances 
warrant such grant, There is nothing in 
. S. 4 (5) which limits the expression 
‘award’. Secondly, it cannot be and was 
not that under sub-s. (5) a gratuity 
scheme obtaining under an existing 
agreement.or contract could not be im- 
proved upon by a fresh agreement or 
fresh contract between the employer 
and the employee and if that be so there 
is no reason why the expression ‘award’ 
. should. be construed as referring to an 
‘existing award’ and not to include a 
fresh award that may be made by. an ad- 
judicator or an Industrial Court improv- 
ing in favour of the employees the 
scheme obtaining under the Act or the 
existing award. Thirdly, the very fact 
that under sub-s. (5) better terms of 
gratuity could be obtained -by an em- 
ployee by an agreement or contract with 
the . employer. , notwithstanding the 
scheme of gratuity obtaining under the 
Act clearly .suggests that no standardisa- 
tion of the gratuity scheme contemplat- 
ed by the Act was intended by. the. Legis- 
lature. This. also becomes amply. clear 
from the provisions of S. 5, AIR 1961 SC 
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an el, ‘on. AR 1979 SC 1981, Disting. 
; _ (Para 8) 
Cases © Referr er Chronological — ‘Paras 
AIR 1979 SC 1981: (1980) 1 SCR 953 8 
AIR 1969 SC 182: (1969) r Lab’ LJ Oe 
1969 Lab IC 313 
AIR’ 1969" SC 360: (1969) r Lab Ls 151: 
| 1969 Lab IC’ 599 ` 
AIR 1964 SC 864: (1963) 2 Lab Ld ‘403 2 
‘AIR’ 1961 SC 647: en 1 Lab: LJ 
B28 Fret sore 69 
‘TULZAPURKAR, J i- “This” 
by špecial leave is directed - against the 
award of the Industrial Tribunal Maha- 
rashtra; Bombay, dated September- : 22nd: 
1977, in Reference (IT) No.°248 of 1975 
iń the: industrial ‘dispute’ between: ‘the re- 
spondent and the: workmen’ ‘employed by 


fe Mage pS 


- it and published in Maharashtra Govern- 
> ment ‘Gazette on November’ 3, 


“1977. 
Though the demands madé by the work- 
ers’ Union and adjudication ther2on- by 
the Tribunal related to items ‘like wage 
scale, dearness allowance, |, extra show 
allowance, gratuity, service conditions”. of 
non-permanent staff and retrospéctivity, 
while ‘granting special leave this Court 
confined, the appeal to-.-three . points, 
namely,- (i). retrospectivity ‘of. the award, 
(ii) linkage of’ dearness ; allowance to 
some rational. principle «- and.,(iii:' , con- 
struction of S.°4: (5) of the; Payment of 
Gratuity .Act, 1972, .and leave was: ex- 
pressly refused. in regard-to the other 
grounds mentioned in the special leave 
pelition.. We, therefore, proceed to deal 
with the aforesaid. three. points. on which 
arguments were advanced before. us by 
eounsel on either side. r> iget ne ie 


2, It may be stated that ‘prior tò "ihe 
impugned award the wages and: gratuity 
of the workers were governed’ by: thé 
earlier award in Reference No. 1 of 1968 
published’: on 3-7-1969 which’ ‘was effec- 
tive from ‘1-1-1967 ‘while “ dearness: al- 
lowance was governed by“ ‘the award in 
Reterence No,'440 of 1970 effective from 
- J-1-1970. Both these awards were duly 
terminated by notice and fresh demands 


for revision of wage scales, ‘dearness al- - 


lowance, ‘etc. ‘effective from’ 1-1-1974 
were submitted by the” ‘Union “to ‘the 
Management ‘on 15-4- 1974.: The - Refer- 


. ence to the ‘Tribunal was made on' 10-7- 
1975 and by the impugned ‘award the 
Tribunal granted the révision ic wagé 
scales and dearness allowance with ef- 
fect from 1-1-1977. Counsel for’ the ap- 
pellant Union’ contended that the Tribu- 
nal ‘erred in not _ granting the revision 
with effect from ` 1-1-1974 as demanded 


appeal . 


‘into operation and ho general tule can) 


A. I-R. 


and at any rate the same’ should: have 
been granted from, 10-7-1975 being the 
date of Reference, especially when the 
Tribunal found the ‘financial capacity of 
the réspondent véry ‘sound and admitted- 
ly there had been a’ stéep rise in the cost 
-ofi living index. He .pointed out: that the 
Tribunal while refusing to grant ` retro- 
spective effect had erroneously observed 
that there will be. “too. much financial 
burden on the company” as, according 
to him, such additional burden could not 
havebeen.’ more than Rs. 1.00,000/-. or 
Ry; 1,20,000/-. a year during the three 
years 1974, 1975 and. 1976...In support, of 
his contention counsel referred to three 
decisions, of this Court. namely, , Wenger 
&: Co. v. Their. Workmen, (1963) 2 Lab 
LJ_ 403 : (AIR. 1964 SC 864); Bengal Che; 
mical and Pharmaceutical Works Ltd. v. 
Its Workmen; (1969) 1 Lab LJ 751: (AIR 
1969° Sc 360) ` and Hydro (Engineers) 
(Pvt.) Lid. v. Their Workmen, (1969) 1 
Lab LJ ‘113: (AIR 1969 SC: 182). 


‘ 3. It'is difficult to accept this conten- 
tion and‘interfere with the. discretion ex- 
ércised by the Tribunal.in ‘the * matter 
which ‘can be done only if it is shown to 
‘thave ' ‘been “^: unreasonably - -exercised. 


‘Under S. -“17A‘ (4) of. the Industrial Dis- 


putes Act, 1947 it is a matter of discre- 
tion for the Tribunal to decide having 
regard ‘to. ‘the circumstances of each, case 
from whith, date its award should ‘ come 


be laid down as to the date from ‘which 
the Tribunal should bring. its award ‘into 
‘force and. ‘this Court | shall not interfére 
with the Tribunal's, order ‘in that ‘behalf 
unless substantial ’ ‘ground .is made oùt] 
showing ~ ‘unreasonable’ exercise ` on ibs: 
part. Even the three’ decisions cited by 
the counsel ‘clearly bring out the afore- 
said position in law. The Tribunal "was 
decidinz the Reference in August, 1977 
and though the additional burden ` may 
not havé been more than Rs. 1,00,000/- 
or Rs, . 1,20 ,000/- per year for the’, three 
years’ 1974, 1975 and 1976 if retrospec- 
tive effect was given.to the . revision, no 
material © was placed before the Tribunal 
by, either party as to whether the profits 
earned by the | Company ‘for , the.. said 
three years had been disbursed or were 
still available with. the company, at ‘the 
time of making the award | a factor relev- 
ant on the question’ of. ‘granting retro- 
spectivity. Even before us`no light .could 
be thrown on the point by counsel on 
either side. Further there was on record 
a statement showing the financial posi- 








`A 


-5 


1981 ` 


tion of the - company. for. the years 1968 


to 1975 {year ending being 31st August). 


produced by the appellant Union Hiself 
at Ex. U5 which clearly showed that the 
profits of the company before taxation 
and depreciation had dwindled consist- 
ently for the wears 1973,-74 and 75, such 
profits for each of the said three years 
being Rs, 6,8),912/-, Rs: 6,51,181/- > and 
Rs. 5,70,884/-. Presumably it-was in view 
ot such decreasing: trend.in the profits 
imade by the. company during the three 
‘years that the Tribunal felt-that it would 
be proper to give the revision in wage 


scales and dearness allowance :only. from. 


1-1-1977 onwards - and not to give any 
retrospective. ¢ffect.-It cannot be. said 
that the discretion has been unreason- 
ably exercised by the Tribunal. i 


4. Coming to. the, second point of link- 
age of dearness allowance with some ra- 
tional principle the Unionis, . contention 
before the Triounal was, and ‘the - same 
contention has been reiterated’ “ by the 
counse] for the Union in the `’ appeal — 
that the dearnass allowance should be 
linked with tha cost of living index and 
Consumers’ Price’ ‘Index Number. It was 


pointed out ‘that the’ Bombay Working" 


Class Consumers’ Price’ Index was 800 in! 
1970 (when ‘the earlier’ award in’ the 
matter of D. A. was given) that-it had 
gone up fo 1372 in, 1977 and’ that,” ‘there 
fore,, déarness -alldwance ` on 
Ne. "999- 1000 should be fixed on 4 week- 
ly basis with ‘a variation for every , ten 
points rise or fall. But’ the’ Tribunal 
negatived the. coritention atid: fixed: ‘the 
dearness allowance “ on the nérmal ‘princi- 
ple of, industry ~cum-region and the: onty 
reasori for not linking it to the’ ` cost ‘of 
living index was that. such linkage | did 
not obtain in, any concern falling’ in the 
category of Cinema Exhibiting Industry 
which could not be comparéd - with 
manufacturing’ : industries. like - ‘textile 
where such ‘lirkage : operated. : ‘Counsel 
for ‘the appellant. Union :pointed: out that 
the same adjucicator (Shri B. B!:Tambe) 
as Sole Arbitrator in .Reference (VA) 
No. 1 of. 1979 in -the industrial dispute 
hetween M/s Alankar Theatre and- : 38 
other theatres: of. Bombay (cinemas fall- 
ing in classes A-1; A, B and C) and the 
workmen employed under- them. had 
made an award on June 27, 1980 (publi- 
shed in Maharasntra Government Gazette 
on October 9,1980) wherein dearness al- 
lowance has been linked «with the rise 
in the cost of Living index and the:Con- 
sumers’. Price: Index Number. The result 


‘Index’ 


Workmen, Metro. Theatre Lid. v. Metro. Theatre -Lid., Bambay 5%. .C, 1687 


has been that in Cinema Exhibiting In- 
dustry all the. other 39 theatres will--be 
paving to-their workers. dearness allow- 
ance linked with the cost of. living index 
while in the case of workmen of Metro 
Theatre „there - will be no such linkage 
which would be contrary to normal uni- 
formilty which is always desirable in one 
and the same.. industry. We find con- 
siderable force in this contention urged 
by. counsel. for the appellant Union. On 
the other hand, counsel for the Company 
pointed.,.out. that the aforesaid award of 
Shri. Tambe in Reference (VA), No. 1 af 
1979 dated June 27, 1930 is under: chal- 
lenge. before the Bombay High Court in 
Writ Petition -No. 79 of 1981 at the in- 
stance of. the. “management and as such 
the question whether dearness allowance 
in . the. Cinema _Exhibiting, Industry 
should: be linked: with, the, cost of living 
index, is „still . pending consideration be- 
fore the High Court. Moreover, he urged 
that there are certain peculiar features 
of the Cinema Exhibiting Industry by 
reason `of which it -woud be inappro- 


priate to-link the dearness: “allowance 
payable to- a‘: ‘worker in that - industry 
with the cost of living index. . For ` in-' 


stance,he pointed-out, that unlike manu-- 
tacturing’.concerns; there is little scope 
for enhancing ‘the’ profits: in Cinema -Ex-: 
hibiting Industry. inasniuch -asthe princi- 
pal source of-income “being: box-office 
collection the:same-is connected © with 
and limited’ ‘by -the ‘seating accommoda- 
tion in: any theatre. However, notwith- 
standing this limiting factor the ‘same 
adjudicator has granted the: linkage in 
case of 39 ‘cinema houses in Bombay 
which* shows “that other factors must 
have weighed with: him as-' outweighing 
this limiting’ factor. -We are clearly of 
the opinion that ~uniformity on’ this as- 
pect’ is highly desirable in-one’ and. the 
same industry. The: main- reason’ for the 
refusal. to grant such ‘linkage (i. ‘e. link- 
ing the D. A: with the cost of living-in- 
dex) having. disappeared the : question: - 
will have-to be considered afresh. We do 
not: think: ‘that - adequate and ‘sufficient 
material ‘is’ available ~ on: the: >récord of 
this case ‘before us to décide this issue 
satisfactorily: / Further it ‘would -not ‘be 
advisable to direct ‘the parties. before us - 
to intervene'in the matter. pending -be- 
fore the High Court, for, material ‘which 
may be. peculiar to Metro ‘Cinema may 
have to.be produced and corisidered be- 
fore the issue is properly ‘decided. We, 
therefore, remand: this issue: back to the 


1688 S:C..*Workmen, Metro, -Theatre Ltd. 


: Industrial: Tribunal for- disposal -:in- 


both-the parties tou: produce - additional 


material -and after. hearing them‘ -should .. 


-decide the same afresh. It will.be ..open 
to the management ‘to-raise-all. conten- 


- itions including the ‘contention that dear- ` 


- ness “allowance should not. be linked’ with 
‘cost of living index but should be’ grant- 


ed.on normal -principle of industry-cum-.- 


- region formula.- ~ We wish to. make -it 
clear that incase’ the issue’ is 
by the‘ Tribunal in-favour of- the --Com- 
pany, the appellant Union shall ‘not raise 
any ‘contentions ‘on the: quantum-of dear- 
ness.allowance that has- been- allowed- by- 


‘the: Tribunal in-its' award: on the -basis of: 


lindustry-cum-region. formula,- for the 
‘quantum: aspect of -the. revision has be~ 
come: final by reason of the limited leave 
that was granted by. this Court While ad- 
“mitting the prpeal toon 


5. .We shall next deal with. the. last. 
question..pertaining to.the. - construction, 
ot Section 4, (5) of the Payment of Gra- 
tuity Act, 1972... The question of con- 
struction., arises, this.- way. It appears. 
that the existing scheme of gratuity. ım 


the Metro Theatre Bombay was as per. ' 


the award. in Reference. (IT No. 1 of 1968) 
and the same had been modified , by ‘an. 
agreement between the parties in this 


t, ie x 
Court, which, the Union: contended, had to an employee at the. 


become. extremely ‘inadequate and de- 
sired tō -have a-more’ beneficial scheme 
in some respects for its workers. Coun- 
se] ior ‘the Union urged that it was open 
ta he Tribunal’ to give more _ benefits 
than were avdilable- under the .schemie 
con.emplated by the Act ‘and in tha‘ be- 
hali reliance was placed on Section 4 (5) 
oi the Act. Counsel’ for ` the Company 
contended the expression ` ‘award’ in Sec- 
tion 4 (5) meant an existing award . and 
as such if -under the existing award 
better terms were’ given to the employees 
these’ will not be affected. It was also 
urged’ that the Act: was exhaustive and 


was intended to- ensure uniform pay- 
ment oi gratuity to the. emplovees 
throughout. the country, ‘The Tribunal 


. accepted the ‘contention of the ’ _Manage- 


ment , and ‘held -that it could -not go bez 
yond ‘the scheme -contemplated by the - 


Act,. and,- . therefore, directed that the 
: gratuity scheme, as per ,the, Act shall 
prevail subject to the modifications ar- 
rived. at ‘under the ‘teins... of settlement, 
if any, if they’ weré. more beneficial: 


vi Metro.-Theatre: Ltd., Bombay, ' 


aċ- ... 
- cordance with law -with+a: direction -- that- 
the Tribunal: should: give, opportunity. to... 


answered, - 


`-that the gratuity ‘shall: be. 


6... Counsel for the:. appellant: Union -_ 
urged..before us. that .no. standardisation | 
of any gratuity.scheme was. 


press: -provisions..contain2d in..Section,,4 - 


(5) and Section. 5. of- tke. Act..and..that . 


enactment. . being.a beneficial .-piece. of 
legislation Section 4 (51.should be .con- 
strued in. favour of.the. employees and 
that. therefore, .the..Tridunal’s view ‘hat . 
it could not grant anything beyond : -he - 
scheme contemplated. by the Act was 
‘erroneous. 
tion reliance. was placed upon this Court’s . 
- décision in Alembic. - Chemical: - Works . 
- Company,: Ltd. v:. Its Workmen, (1961) -:1. - 
- Lab LJ -328:. (ATR .1961 SC 647) where a 
-similar: provision under the. 
Act was construed as conferring . power . 
on the Tribunal to’ fix. the quantum of. 
leave on a scale more liberal than the 
*one provided: by the Act.. We find con-.. 
siderable force in this submission. 


“T. Section 4 (1) of the Act provides . 
payable *`to - 
an employee on thé termination of his” 
employment after he ‘has rendered con- 
tinuous service for noi. less , than five 
years — (a) on ‘his ‘superannuation, or 
(b) on his retirement or resignation, or 
(c) on his death or disablement due ‘td 
“accident ‘or disease; sub- section’ (2) pro- 
vides that, for every ‘completed’ year’ of 


. ‘Service or part thereof in excess of six ` 


months, the employer shall pay gratuity 
rate of fifteen 
- days’ wages based on the wages last ° 
drawn by the employee and sub-sec. (3) 


provides that the’ amount’ of gratu- 
-ity payable to an employee shall 
- not ‘exceed’. 20 months’ wages. 
This is the main scheme of ` gra- 


tuity contemplated’ by the Act. Then 
comes sub-section (5) which runs thus: ' 


(5) Nothing in this section , shall 7 
affect the .right of an employee to re- 
ceive better: terms of gratuity under any 
award or agreement of contract. with 
the employer.” i 

-8.. The question for joasaetation Is 
whether the. expression ‘award’ occurring 
in the above -provision means an exist- 
ing award. or would. include any. award 
whatsoever to be made by an adjudica- 
tor under.the I.D. Act. In the.. first 
-place there _is.: nothing. in: 
provision which. . limits . the. . 
pression’ ‘award’. Secondly, it cannot. 
be and was not that under- the above . 
-provision: a gratuity.. ‘scheme. obtaining .. 


` under an existing’ agreement -or contract ` 


ALR 


.contempļa- -| 
ted bv: the Act.as was.clear-from.the.ex- . ^ 


‘In:support of .such construc-.. . 


.Factories - 


the 3 i 
ex-. : 


pa 
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could ‘(not) be’ improved ~ upon-'by-a: fresh 
agreement or frésh' - contract. ‘between! 


‘the employer -anc’ the: ‘employee:. and. “if - 


‘that bè” 50 there -is ‘no: reason -why. the 
expressiðń ' ‘award ‘should -be 
as réferring to‘ an ‘existing award’: 
not to include afresh award that’ 


‘and 


strial Court improving in. favour of ‘the 
‘Temployees the. scneme obtaining ` 


vision’ better 
ment or contract with. the. employer 


notwithstanding tne -scheme of gratuity 
obtaining under the Act clearly suggests 


that no standardisation.of the. gratuity : 


scheme - contemplated by the Act was 
intended by- the Legislature. This also 
fl becomes amply cear from -the provi- 
sions of Section 5 which confer .- power 
upon the appropr.ate Government ‘to ex- 


empt any..establishment to which the. 
A*:-applies.from the: . operation .of.the . 
provisions of the Act if in its. opinion. 


the employees in such es tablishment.. are 
in receipt of gracuity benefits not, less 
favourable than’ he benefits conferred 
under the Act. 
construction we gre clearly of the view 
that the expression ‘award’ occurring in 
the :above. provisicn, does not mean and 
cannot be confined 
but includes any award tha‘ would be 
made by an adjudicator wherein. better 
terms 


stances warrant sich grant.: It’ is true, 
as has been observed. by this Court in 
State of Punjab v. Labour Court, Jullun- 
dur (1980) 1 SCR 953: (AIR -1979 SC 
1981): that the Act enacts ‘a. complete 
Code containing detailed `- provisions 
covering all essential features of the 
scheme’ for payment of gratuity. But: it 
is also clear that the scheme’ envisaged 
ri the enactment secures the minimum 

r ‘he employees in that behalf and ex- 
press provisions ere found inthe “Act 
under which better terms of ‘gratuity “if 
already--existing are not merely’ pre= 
served ‘bu ~better’ terms could be- -con- 
ferred on the emoloyes ‘in future. 
other words the view taken: by the -Tri- 
bunal that it could - not go beyond the 


scheme of gratuit’ contemplated by ane - 


Act is clearly erroneous: 


9. ` The decision of this Court. in Alé- 
mbic “Chemical Works Limited “(AIR 


1961 ‘SC. 647), (supza); which was undéex. 


- -such -. beneficent «; construction. 


-construed : .- 


may . 
be made by an’ adjudicator or ‘an Indu- - 
-regarding :. 
under ` 
the Act. or- the existing- award. ‘Thirdly, ' 
the very fact. that under the above pro- - 
tter terms. of gratuity could- 
be obtained by an employee by an agree- - 


Therefore, on ' true | 


to ‘existing award” 
© this sub-section. laid down 


‘of gratu.ty could’ be granted. to, 
the emplovees if the facts and circum- 


In. 


_ curring in Section 4 (5) is intended 


be | 


the Factories: Act: also. lends support to -- 
-In a ‘hat 


:ease the Industrial Tribunal had: fixed 


the. quantum of-leave,: privilege. and sick, +. 
‘tor the Staff ‘ofa -manufac*uring-concern. |. 
-on a' scale. more liberal than- the one in: 


. torce forthe operatives. of the same.con- 
cern, It also. made necessary direction 
accumulation -of .such.. leave. 
“The quantum. of leave so.fixed by. the . 
‘Tribunal was. larger than the. - quantum. 
of leave prescribed: under the provisions- 
of Section 79 (i). of the Factories Act. 
It- was contended that Section 79 of the 


- Act- was exhaustive and - had self-con- . 


tained provisions: with: regard-. .to the 
-granting.of :annual leave with wages to. 
‘the employees, that it, had. the effect of 
‘introducing: standardisation in the matter 


- of leave and that no- addition to the said 


leave -could be- made. either by a` con- 
‘tract. or by an award. This Court. 
negatived the said contention : on the 
language of Section 79- (1) itself. Addi- 
tionally, provisions of Section 78 were 
,reled upon which > recognised: exemp- 
tions -to the leave -prescribed by Sec: 79 
(1). „Section -78 (1) provided that provi- 
sions of Chapter; VIII (including S. 79 
(1) ) shall not, operate to the prejudice of 
any right to’which a worker may be-en- 
titled “under any other ‘law or under 
the terms of any award, agreement or 
contract of service’ and a proviso to 
-that . when . 
such award, agreement. or contract or. 





. -service provided. for longer annual leave 


with wages than. provided under the. 
‘Chapter, the worker, shall be entitled 
only to such longer annual leave. It was 
contended that the expression “any 
award’’.in Section 78 (1) applied 
to existing award, The Court negatived 
this contention and held that the, con- 
tention was plainly inconsistent with a 
fair and reasonable construction of -the 
Said provision and, that. Section : 78 - (1) 
protected not -merely awards, agree- 
ments or contracts of service then exist- 
ing but also those that would come in- 
to existence later, In the instant casé 
also we ‘are clearly of the. opinion that” 
the” phrase’ “under any ‘award, agree- 
ment or contract with the employer” oc- , 
to 
cover future awards, agreements or.con- 
tracts with the employer since ‘existing 
better ‘termis of grautity are ‘intended to ` 
protected by issuance of a notifi- 
cation under. Section 5 of, the. Act. 


only .. 


Ae 


` 1690 S. C; 


Įthe: employees in. the 


Bhaichand v. 


16... We may also: state here. that in 
the other adjudication: done by the same 
adjudicator (Shri.B. B. Tambe) as the 
sole Arbitrator. in- Reference :{VA} 
No. 1 of 1979 (M/s Alankar Theatrè and 
39 other theatres v. The Workmen em- 
ployed. under them);.he has: came: tor- á 
contrary: conclusion. and has heid that 
under Section 4 (5) of the: -Payment:. of, 
Gratuity Act.an adjudicator ‘can .. grant 
better terms of gratuity and. has ‘ac- 
tually: proceeded to grant. better - terms 
of gratuity: tothe workmen .employéd in 
all the theatres-:concerned::in’ that.: Re- 
ference... (Vide para 140 of. the -Award). 
Realising ‘this. position, counsel ‘fors:-the 
company before us: fairly conceded that 
` Metre:'. Cinema 
would also be: entitled. to better ' terms 
of gratuity ~. the same as’ given . te èm- 
ployees: in.'other cinema’ Houses. _Coun- 
se] for theparties, therefore; greed be- 
fore us that: gratuity scheme as set out 


By Shri. Tambe in: para! 140: of his award. 


~- 27-6-1980: in” Reference .«(VA) No. 1 
n 1979 shouid ‘apply to ‘the workmeniof 
Metro: Cinema.: We: ‘accordingty, ‘direct 
that" the-gratuity”’seheme! ‘as ‘set.-Gut, tin 
paragraph 140'iof the above: award would 
be applicable ‘to 'the:svorknien of ' ete 
Cinema’ ‘with: effect from !!1=1- 1977. : : 


ILS In’ the’ ‘result the’ appeal is partly 
allowed on’ the point! ‘of. ‘gratuity as ih- 
dicated: ‘abéve and on the- question: ‘of 
Knkage the’ appeal is-remiaridéed ‘to the 
Tribunal: for -disposal ‘according to“law 
as directed ‘above: The appeal: ‘as peated 
totrosvectivity:: -is: ‘dismisséd;i =<... 


"42. “In the ‘Gifeumstances the. ames 


will. bear’ their” “own cost, en eee 
* Appeal: patty. alowed. 
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mishanker,-Tribhoyan, -Respondent::: yet 


{A) ©Bombay: Rents, Hotel and  “Lodg- 
ing House Rates .;Control-: Act (57 of 


` 1247),. Sections .29. {2 {as substituted : by 


Gujarat Act, 18 of 1965) and. 13 (2),— Re- 


«CO. BA. Nos: 1295 of 1966; 49 and 60 of 
(196%, D/- 23-9-1970: = 1e 


Leg e 


HY/HY/D509/8SMA/DVT" V H > 


ALR. 


vision — Scope under Section. 29 (2) and- 
under Section 115 Civil P. C. ‘compared 
— Finding of. lower. Courts as to cor- 
parative hardship neither: perverse nor™ 
. erroneous — High Court. cannot . inter- 
fere —.C; R. A. Nos. 1295 of 1966, 49 and 
50 of 1967 B/-. 23-9-1970 (Guj) - Hever: 
sed, (Civil. P.-C.. (1948), ‘See. 215.)° : 


‘Under Section 29 ‘(2)«- although ‘the 
High Court has 4 wider- ' jurisdiction 
than ‘the one exercisable under Sec. 115 
of Civil P. C. its revisional- jurisdiction ` 
can only ‘be exercised: “for a limited pur- 
pose with a view to satisfying itself that 
the ` decision “ was- according’ to law. 
Hence in‘ a suit! for eviction’ for bona 
fide requirement when the lower Courts 
had not failed to apply their mind to 
the requirements, ct ‘Section 13 (2) aś 
te ‘comparative hardship: ‘and’ ‘their find- Š 
ing was not ` ‘manifestly ‘perverse nor. 
errocieous thé’ High Court ‘could not sub- 
stitute its ‘own’ 'fiñdings ‘for the one ‘rea- 
ched “by” „the lower ‘Courts on are- 
appraisal’ of the evidence, “(C. R.A. 
Nos. 1295‘ of 1966, 49 and‘50 of 1967 D/- 
23- ~9-1970- (Gui), Reverséd. ` era 6) 


B, “Bombay. Rents,,, Hotel. ‘ands. ~Lodg- 
ing Honse Rates Control, Act (3%: of 1947}, 
Section ;; 13. 2): — ‘Comparative . -hard- 
ship’, —., “Tenant. an. aged and infirm per- 
son, “inducting stranger, in. .demised ; pre- 
mises, — _ Necessity , of Jandlord,, a, -dis- 
placed , person, proved —, Held, eviction 


Laxntshanker € 


$ order, ; would. ‘not. canse „hardship. to ten; 


ant, C. R., AL Nos; 1285 -of 1966, 49. and. 56 
‘of. 1967, ‘Diz, 23-9-1970. (Guj),. Reversed. . 

_ Landlord, a: ‘merchant, was a displaced 
person, from; Africa who was carrying on 
business in ‘Kampala, “in, Uganda. Due to 
political. upheaval in «that : country . in 
1964. he. „along with his family, migrated 
to India’ and „began living in a rented 
house in Raiko: where. he. _also owned: a` 
building. . He. filed a- suit. , for,» eviction 
from, the. said ‘building “which ‘consisted ¢ 
of a ‚shop on the,.ground floor on the 
ground, that he. reasonably and . bona fide 
required the suit, premises for... starting . 
his. business. . . The. tenant „who. was aged ` 
and. ‘infirm was. not in. actual - -possession . 
of. the suit. premises . -but had -inducted | 
one stranger as his licensee who was in 
occupation . thereof and was paying him 
an amount by. way,of maintenance. The. 
licensee owned a separate shop. of- his 
own from where he- was carrying on his 
business and had taken the suit premises 
from ‘the ‘teriant ’ for using it as a go- 
down. Landlord, had been carrying, 
on business in ‘Kampala for ‘over 30 
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years. He had gone back to Uganda for 
winding up his business there. The ten- 
ant died during “he pendency of appeal 
‘to Supreme Court. 

Held, that the fenant was aged aadi in- 
firm and had inducted a` stranger as his 
licensee under ar arrangement who was 
paying a fixed amount to him by way of 
maintenance; did not imply ER the 

passing of a decree under See. {i 
(g) would cause zreater hardship . os ‘the 
tenant than to the landlord. The fact 
that the landlord had gone back to 
Uganda for windmg up his business was 
indicative of his intention to start his 
business from the suit premises and to 
Settle in India,- Further, old age and 
infirmity could not ‚be relevant consid- 
erations in judging the issue of greater 
hardship under Section 13 (2) when the 

tenant was not carrying on the, business 
himself from the suit premises and had 
parted with possession in favour of a 
stranger. Furthermore, the.tenant. hav- 
ing died during the pendency of appeal 
to the Supreme Court the aquestion of 
greater hardship under Section 13 (2) 
did not arise: Cese law discussed. C.R. 
A. Nos. 1295 of 1966, 49 and.50 of 1967, 
D/- 23-9-1970 (Guj.), Reversed (Para 7) 
Cases Referred: Chronological. Paras 
(1947) 1 All ER 164:176 LT 300-: 63 

. TLR 84, Chandler v. Strevett n>) 
(1947) 1 All ER 810, Kelly v.. Goodwin 5 
(1946) 2 All ER 261:62 TLR 485: 90 


Sol. Jo. 570 Sims v. Wilson 5 
(1946) 2 All ER 668:62 TLR 711: (1947) 
K. B. 242 Fowle'v.-Bell `> >> 5 
(1946) 2 All ER 672:62 TLR 750: 9Ł 
Sol. Jo. 54 Sm:th v. Penny - 5 
Mr. S. K. Dholakia and Mr. R. C. 
Bhatia, Advocates, for Appellant; Mr. 


M. V. Goswami, 
dent. 


SEN, J.:— This appeal, by special 
leave from a jucgment of the Gujarat 
High Court, involves the question of 
comparative hardship under S, 13 (2) of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 — for 
brevity ‘the Act’. 


2. First as to the facts, The appel- 
lant-plaintiff is s merchant who was 
settled in Africa and was carrying on 
business in Kampala in Uganda. Due to 
political upheaval in that country, he 
along with his family migrated to India 
in 1964 and begen living in a rental 
house at Raikot, where he owns a build- 
ing known as ‘Trivedi House’. On Sep- 


Advocate, for. Respon- 
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tember 21, 1964. he.. brought a -suit for 
eviction of -the respondent-defendant. 
Laxmishanker Tribhoyan. from the suit 
premises, which consists of a shop, on the 
ground floor of the said buiding, on the 
ground-that he reasonably and bona fide 
reauired the. suit premises for starting 
his business. The defendant denied. the 
claim and pleaded that the plaintiff did 
not want to settle down at Raikot,. and 
had already gone back to - Africa and 
that, in any event, even if the plaintiff's 
alleged need under S. 13 (1) (g) of the 
Act were proved, no decree for eviction 
could be passed because of comparative 
hardship by reason of S. 13 (2) of the 
Act.. It was--alleged: that the. defendant 
was a man of slender means and had 
built up a good-will by running his busi- 
ness from the suit premises over the 
years.and he would . be put to - greater 
hardship as. it would disrupt -his busi- 
ness if.he were evicted therefrom. 


3. The court of first’ instance as well 
as the District Judge in appeal upheld 
the plaintiff’s claim ‘under S. 13 (1) (g) 
of the Act and decreed‘ tke suit. In revi- 
sion, the High Court held that the finding 
of the courts below ‘as to the plaintiff's 
need to be reasonable and tona fide be- 
ing a finding of fact could not be mter- 
fered with under S. 29 (2) of the Act, but 
non-suited the plaintiff on the ground.of 
comparative hardship under S. 13 (2) of 
the Act. As regards comparative hard- 
ship, both the courts below held that; the 
defendant was not in actual possession 

of the suit premises, but had inducted 
one Labhshanker as his licensee, .. who 
was in occupation thereof, and, therefore. 
the question of hardship under S. 13 (2} 
of the Act did not arise. Thev further 
held: that the lincesee, Labhshanker, 
owned a separate shop of. his own from 
where he was carrying. on his business 
and had taken the suit premises from 
the defendant for using it asa godown 
and, therefore, there was no question of 
any hardship to him as he would be pul 
to the inconvenience of shifting his goods 
to his own shop. The High Court, how- 
ever, differed from the courts below and 
held that the defendant: would be put to 
greater hardship. In coming to that con- 
clusion, the High Court observes: “Al- 
though the defendant -Laxmishankar 
Tribhoyan was not in. actual occupation 
of the shop, the aforesaid Labhshanker 
was running the business on his beha)? 
and paying the defendant a fixed amoun: 
of maintenance because he was aged and | 


` “was pleased to observe: 
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=» infirm and also. because. he. was: his. uncle 


„and, therefore,-if we.were to -confirm the, 
decree for eviction, of the ‘courts. .below,. 
the defendant ‘would . be .deprived -of his .- 
only source of livelihood for. he was de- - 


pendant on Labhshanker | who was run- 


_ ning his business from the suit premises.” | - under S. 13 (1) (g) of the-“Aatodbes ` 


‘As regards the plaintiff, the High Court 
“Now so far as 
’ the plaintiff is concerned, he’ las his one 
leg in Raikot` and ‘another 
` Therefore, there is’~ 
his settling down ‘in Raikot.” In that 
view of the matter it held that no decree 
for eviction under S. 13 (1) (g) of the 
Act .can’ be passed and 
versed the decree of the courts below. 


4. Section. 13 (2) of the ‘Act’ ‘reads as ` 


tollows: 


“13. (2) No decree for eviction shall bė- 


passed on the’ ground specified in 
clau -= (g) of sub-section (1) if the ‘Court 


is satisfied that, having regard to all the: - 
circumstances of the.case including ` the” 
reasonable ac- 


question whether o’her.. 
commodation is available for the land- 
; lord.or the tenant, great hardship would 
.. be caused by- passing the decree than by 
_refusing to pass it. 


“Where: the Court, is satisfied ‘that no 
i. hardship would be caused either to” the 
tenani or to the landlord by passing. the 


mises, the’ Court shall - pass the decree in 
respect of such part only.” 


It is plain upon the langüäge of S. 13 (2) 


of the Act that it creates a further ` fet- . 
ter on ‘he power of the courts to pass a- 


decree for eviction once it held in-favour 
of the plaintiff on the issue of reasonable 
and bona fide requirement under S. 13 
(1) (g) of the Act. The words “No decree 
for eviction shall be passed” make it in- 
cumbent on the court not to pass a de- 
cree on the ground specified under S.-13 
(1) (g) of the Act unless it is satisfied as 
to the comparative hardship caused to 


‘the landlord and the tenant by passing a. 


decree than by refusing it. In dealing 
with the question, the court is only con- 
cerned with the hardshiv of the landlord 
and the tenant and not to a complete 
stranger. ‘Under S. 13 (2) of the Act. if 
there is greater hardship to the tenant, 
the court should refrain from’ making an 
order for evictidn under S. 13 (1) (g) of 
the Act, On the-other hand, if the. mak- 
ing of an order of eviction under S. 13 
(1) (g) of the Act would catise-no : such 


- ‘Bhaichand .v, -Laxmishanker . ~ -- 


m Africa!’ 
still uncertainty of 


accordingly re- 


.greazer hardship is 


JAE R. 


. hardship, the. court has, no, ae 
- but: to- pass such an. order. 


- 5. The Legislature by’ enacting s. 13 
(2). of the ‘‘Act seeks to ‘strike’ a “dust: 


- balance ‘between the: ‘landlord and” the 


tenant so that the order of ‘eviction 
not 
cause any hardship to either side.“ The 
considerations that weigh in striking a 
just balance between the landlord , and 
the tenant were, indicated in a series of 
decisions of the Court of Appeal, inter- 


preting an analogous provision - of the 


- Rent ‘and Mortgage Interest Restrictions 


(Amendment) Act, 1933 (c. 32), S. ‘S (1), 
Sch. I, Para (h) Sims v. Wilson ` (1946) 
2 All ER 261, Fowle v. Bell (1946) 2 All. 
ER 568, Smith” v. Penny, (1946) 2 All ER 
672, Chandler v.. Strevett, (1947). 1 AN 
ER 164 and Kelly v. Goodwin, (1947) 1, 
All ER 810. One of ` the most important ` 
factors in ‘considering. the. question of 
‘whether. other re- 
asonable aecommodation is available to 
the landlord or the.. tenant. The ‘court 
would have to put in. the ‘scale other cir- 


: cumstances which would tilt the. balance 


of kardship. on either side, | ‘including 
financial means ' available to’ them. for 
securing alternative accommodation 


- either by purchase or by hiring one, the 


nature. and. extent of the business or 
other requirement of residential 
accommodation, . as the case. , may 


be. It must, however, be observed -that 
the existence of alternative. accommoda- 
tion on both sides is an important but 
not a decisive factor. Halsbury’s Laws of 
England, 3rd Edn. . Vol. 23, -p. 824. On 
the issue of greater hardship the English 
courts have uniformly laid down , that 
the burden of proof is on the tenant. We 
are.inclined to the view that.on the 
terms of S. 13 (2) of the Act, the deci- 
sion cannot turn on mere burden of 
procf. but both the parties must lead 
evidence. The question whether or not 
there would be greater hardship caused 
to the tenant by: passing the decree must 
necessarily depend on facts and circum- 
stances. of each case. - 


6. Under S. 29 (2) of the Act as Sub- 
stituted by Guiarat - Act 18 of 1965, al- 
though the High ‘Court has- a wider 
jurisdiction than the one: exercisable! _ 
under S. 115 of the Code of Civil Proce- 
dure, 1908, its revisional' jurisdiction 
could only “be-’ exercised for a limited 
purnose: with a View to satisfying itself 


. that:’he decision was according to - law. 


It Gannot be said that the courts below 
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failed’ to apply their: mind ‘to the reduire= — 


ments of S.: 13 (2).of the Act as to com- 
parative hardship or their finding was 
manifestly perverse, or.erroneous. Tanat 
being so. the High.Court could, not 
stitute its own finding for the one reazh- 
ed by the courts below on a reappraisal 
of the evidence. f feos 


7. It is indeed difficult’ to ‘appreciate 
the line of reasoning adopted by the High 
Court in non-suiting 


placed person from Africa ‘and was 
carrying on’ ‘business ‘in Kampala in 
Uganda. Due to political’ “upheaval in 
‘hat country, in 1964 he,’ along with his 
tamily, migrated to India and began liv- 
ing in a rented house in Raikot. He prov- 
ed that he reasonably and bona fide re- 











(g) of the Act. Admittedly, he has the 
reauisite’ experience ‘and wherewithal to 
carry on business, as'it is on record that 
he has been carrying on business in 
Kampala for'over'30 years. The mere 
tact that the plaintiff: had gone back to 
Uganda for winding ‘un’ his’ business 
there, is not a circumstance against him. 
On the contrary, it was indicative of his 
‘Jintention to start his business from’ the 
suit premises. 
fendant was not in actual possession of 


Labhshanker in occupation thereof - who 
had ‘a separate shop of his own and using 
the suit premises as a godown: Mereiv 
because the defendant who was aged and 
infirm and Labhshanker as his licensee 
and under an arrangement was paying 
a fixed amount to the defendant by wav 
of maintenance did not imply that the 
passing of a decree ‘under S. 13 (1) ig) 
of the Act would cause greater hardship 
io the defendant than to the plaintiff. 
Further, the High Court failed te ap- 
preciate that perhaps old age and ‘intirm- 
ity might have been relevant considera- 
tions in judging the issue of greater 
hardship under S. 13 (2) of the Act if 
the defendant were himself to carry .on 
business from the suit premises and’ not 
where, as here, he had admittedly part- 
ed with possession in favour of a 


ling out a new case for the defendant of 
the so-called. arrangement between him- 


self.and a' stranger, Labhshanker, for 
which there is no foundation. in the 
pleadings and which could-not in law 


be pleaded in, answer to the. - plaintiff's 
claim under.S. 13 (1) (g) of the Act. That 


` .State'of Tamil Nadu--v.:'Padmavathiamnmal 


sub- `’ 


the plaintiff. On’ 
|the admitted facts. the plain iff is a &s-- 


quired the suit premises under S. 13 (1). 


As against this. the de-- 


the suit premises but ` had placed one- 


Stranger. It was clearly in error in spel-. 
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apart; during the- pendency of: ‘the ap-. 
peal, ` the: défendant Laxmishanker Tri-: 
bhoyah - ‘having ‘died. ‘the question of: 
grea ér ‘hardship under S. 13 (2) ot the 
Act does noi ‘arise. 


8: For all these . reasons, the judg- 
‘men: and .order of the Gujara* “High 
“Court are set aside and the’ judgment 


and decree passed by the courts below _ 
decreéing the plaintifi’s suit for eviction 
under S. 13 (1) íg) of the Bombay Rents, 
Ho‘el and Lodging House Rates Control 
Act, 1947, are restored, with _ costs 
throughout. ` mo : 
i i ` Appeal allowed. 


AIR 1981 SUPREME COURT 1693 
(From: Madras) | : 

.D. A DESAI, A. D. KOSHAL AND 
A. P. SEN, JJ- | 


Cis vil ‘Appeal No. 136 of. 1981, D/- 12- l- 
1981. 

State of Tamil. Nadu, Petitioner v. 
Padmavathiammal, Respondent. 

Tamil Nadu Land Reforms (Fixation 
of Ceiling.on Land) Act (58 of 1961), S. 50 
and Seh. 3 — Determination of compen- 
sation payable to owner of land ‘for’ tak- 
ing over his surplus jand — Compensa- 
tion to be determined according to for- 
mula prescribed in Sch. III — Dé‘ermi- 
nation of- compensation on basis of mar- 
ket’ value of land is | impermissible — 
Judgment of Madras, High -Court, Re- 
versed. : (Paras ` 5, 6) 

DESAI, J.:— The question before the 
Court was what compensation was: pay- 
able to the landowner whose surplus 
land was taken over under the relevant 
ceiling law. 

2. The Tamil ..Nadu. Land Reforms 
(Fixation of Ceiling on Land) Act, 1961 
provides for determining the compensa- 
tion payable to the original owner of the 
land for taking over his land declared 
surplus. Section 50 in Chapter VI having 
fascicular ‘compensation’, provides that 
every person whose ‘right, ‘title or inter- 
est ir any land is acquired by the Gov- 
ernment under Chapter. II shall be paid 
compensation according to the rate speci- 


-fied in Schedule III. It is common ground 


that the compensation ~ has to be deter- 
mined according to the formula prescrib- 
ed in Schedule HI. . 

3: Broadly stated, the authority 
charg2d with a duty to determine ‘com- 
pensation has to take the first step to as- 


HY/HY/D458/81/LGC - 
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certain’ a sum ‘equivalent to:“the net 
annual income frorn the land: This an- 


nual income ‘determined less land reve- 
nue shall be treated as an as of fair 
rent. x 

:4 Paragraph .4 PEENE ie a moiti 
ple -of the fair rént ‘to be paid as com- 
pensation in respect of diffèrent - classes 
of land. We need not elaborate this point. 


- 5° Having gone through the ‘judgment 


of the High Court, this formula is con-- 


spicuous -by silence. It is impossizle to 


gather from the judgment of the High _ 


Court whether the High Court' determin- 
ed compensation according to the for- 
mula statutorily prescribed. On the con- 
trary, the High Court has proceeced to 
determine thé’ market value of the land 
as if it was a case under Land Acquisi- 
tion Act, This is impermissible and con- 
trary to statute. _ 
. 6 In- the judgment there is a refer- 
ence to some earlier judgment cf our 
learned colleague Shri Varadarajan. That 
judgment is not before. us but. we ‘were 
told that compensation’ was ‘determined 
onthe basis’ of market value in that 
judgment. Clearly this is impermissible 
because it overlooked the entire scheme 
Statutorily ‘prescribed . for ‘détermining 
compensation, Accordingly; we allow‘ this 
appeal and set aside the judgment of the 
High Court and remand the matter to the 
High Court with a direction that’ the 
compensation `: be “determined according 
to | statutory ' formula. «In ‘case 
the: High' Court considers proper 
to ‘remand. thes ‘matter " to" ‘the 
lower authority, it will be’ open to it:to 
do so. Parties ‘will be’ at liberty to adduce 
evidence bearing on.: the». questšon `- o 
compensation. 
7o In the: cifcumstenees there vill - ibe 
no’ ‘order as- to. one , 
7 - Appeal allowed. 


` AIR 1981 ‘SUPREME COURT T694 
(From: Punjab & Haryana’. 
A. D. KOSHAL AND BAHARUL. 
a ya - ISLAM, JJ. 5 
Civil. Appeal No. 2063 of 1970, D:- 291+ 
1981. : rg 


State of Punjab and others, Appellants 


v. Raja Ram and others, Respondents.: 
” Land Acquisitior- ‘Act (X of 1894), S73 
(oe “Company” — Fook -Corprration 


of India is a Company withir: S. 3 {e} — 
It ‘is not'a Govt. department. Decision’ of 
Punjab & Haryana Wek Court, Revers- 


HY/HY/A946/81/LGC | i 


State of Punjab v. Raja Ram’ `^ 


ALR. 


ed. -(Food’ ee Act (1964), :Sec-, 
tion 3 (2)). 2 og 


Section 3 (e) “mentions, in unmistabié’ 
terms that a company incorporated by an 


‘Indian ‘law would’ be a ‘Company’ for’ the 


purposes ‘of the T A, Act. Food Corpora-. 
tion of India was" “admittedly created by 
S. 3 of the Food Corporation Act, 1964. 
Sub-sec. (2) of -S..3 which.is an Indian 
law, clothes the Corporation with. the 
attributes of a company. It cannot, there- 
fore, be contended. with any -platsibility 
that the Corporation. is not. a ‘Company’ 
within the meaning of the -definition. of 
that term appearing: in el. (e) of S. 3 of 
the L. A. Act. Decision of Punjab. & Har- 
yana High Court, Revērsed.. (Para 4) 


The Food Corporation is nee a Govern-' 
ment department. A; Government depart- 
ment has to be an: organisation which:: is 
not only ‘completely: controlled. and 
financed by the Government but has also 
no identity of its own. The money earn- 
ed by such a department goes to the ex- 
chequer of the Government: and losses 
incurred by the department are losses: of 
the Government. The: Corporation, on „the 
other hand, is.an-autonemous: body -cap- 
able- of acquiring, holding ¿and disposing 


.of property and having the power to con- 


tract. It may also sue or be. sued by its 
own name and the Government does not 
figure in, any litigation to which it is a 
party. It is true that its original share 
capital-is provided by, the, Central -Gov;; 
ernment (S..5 of the F. C. Act) and that. 
11,.out .of the 12 members of its Board of 
Directors are appointed „by that Govern- 
ment (S. 7 of the F. C. Act) but then these- 
factors may at the “most lead to the. con- 
clusion that the Corporation, is an agency 
or instrumentality. of the., , Central .Gov- 
ernmeni. AIR 1979 BC 1628, Rel. on. 
i ‘(Para 5). 


' Even the cadul however that .the: 
Corporation is an‘-agency ~.or-. instrumen-, 
tality .of the’ Central . Government does 
not lead to the further inference >that. 
the Corporation is a Government depart-. 
ment. The reason is that the F. C. Act 
has given the Corporation an. individual-- 
ity apart. from that-of. the? Government. 
In any case: the Corporation. cannot be 
divested of its..character as,a “Company” 
within the meaning: of the. definition ., in 
el. (e) of S. 3 of theiL. A.:Act, for. it-com-' 
pletely fulfils the requirements of that! 
clause.. as 0 ran Sog 2 (Para 5} 


“The Corporation: being ‘a ‘Company’, 
compliance with ‘the provisions of Chap-. 
ter VII'of the L. A. Act had to be made 


Ww 
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in order to lawfully acquire any. land for 
its purpose. Such compliance is come 
pletely lacking, in the instant case. , 
; (Para 6) 
Cases “Referred : i E E Paras 
AIR 1979 SC 1628: (1979).2 SCR 1014 5 
BAHARUL ISLAM, J.:— This appeal 
by the State-of Punjab and'two others, 
namely, the Collector, Rupar District and 
the Sub-Divisional ' Officer (Civil)-cum- 
Land Acquisition Collector, Rupar, is on 
a ‘certificate granted by a Division Bench 
òf the High Court of Punjab and Har- 
yana in respect of its judgment in a 
Letters Patent Appeal: holding the ac 
quisition of the land in question ‘to: be 
bad in Iaw on the grounds that the Food 
Corporation of India for which the Land 
in question ‘was sought to be: acquired 
was not a:‘Company’ within the meaning 
of S. 3 (e) of the Land Acquisition Act 
that the land-had also not- been acquired 
for a public purpose and that the State 
could acquire the land under that Act 
only for a public purpose: or for the pur- 
pose of a Company. - 


. 2. The material. facts of. the ease may 
be stated thus. Nine Biswas of the dis- 
puted land situated within the municipal 
area of Morinda in the District of Rupar 
was owned by respondent, No. 1, Raja 
Ram, respondents .Nos. 2.. and 3 are Raja 
Ram's. sons.. The.. State of Punjab issued 
a notification dated December 17, 1968 
under S. 4 read with S. 17 of the Land 
Acquisition Act of 1894 (hereinafter call- 
ed.-the L. A.. Act”). The notification re- 
lated to 15. different plots of land includ- 
ing . the land. of. the ‘present acquisition 
proceedings. “The. “material caer of, the 
notification. is -as follows: , ae 


-“Whereas ‘it appears to’ hs Eresident 
of India. that the Jahd is likely to be need- 
ed by ‘Government,’ at: public expense, for 
a’ public! purpose, namely, for the con- 
struction of 'godowns for ‘storage of food- 
grains:.at ' Morinda, it is hereby- notified 
that the land in the locality described 
below is likely to be neaten. me “the 
above:- “purpose... nine bi Paetas > 

“Further ih exércise ‘of the powers 
conferred by the said Act; the President 
of: ‘India is pleased to direct that the’ ac= 


tion under Section’ 17-shall be taken in- 


this case on the.-grounds of urgency and 
provisions: of Section 5 (A) shall not 
apply in regard to this acquisition.” 

On the same day another notification 
under Ss. 6 and 7 read with S. 17°(2) (9 
of the-L. A. Act was issued. The material 
portion of this notification’ runs, thus::: 
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“Whereas. the President of India ‘is 
satisfied that the land specified below is 
needed -by Government at the public — 
expense for’ a public purpose, namely, 
for the construction of .godowns for 
storage of foodgrains ‘at Morinda, it is 
hereby declared that the lend described 
in the specification below is required for 
the aforesaid purpose. This declaration 
is made -under the provisions of Sec. 6 
of the Land Acquisition Act, 1894.........” 

3. Against the aforesaid notifications 
a writ petition was filed by respondents 
Nos. 1 to 3. The writ petition was heard 
by a single Judge of the High Court and 
was. dismissed. The learn2d single’ Judge, 
inter alia, found that the provisions of 
Part VII of the L. A. Act relating to the 
acquisition of land for Companies were 
not applicable to the present case as the 
Food Corporation of India (hereinafter 
called the Corporation) was a department 
of: Government and not a Company with- 
in the meaning of S. 3 (e) of the L. A. 
Act although, undoubtedly, according to 
the learned Judge, there was no manner 
of doubt about the fac: that the land in 
dispute. was in fact,-being acquired for 
the Corporation. „and that the purpose for 
which ‘the land had been. acquired was a 
public purpose. E 


.Against the. Aforesaid Order „of the: 
learned, single Judge , a Letters Patent 
Appeal, being LP.A.. No. 1283.. of 1969, 


was, filed by respondents Nos, 1 to 3 be- 
fore the. Division Bench, that allowed the. 
appeal. and quashed the land . acquisition 
proceedings as stated. earlier. .. . l 

4. With respect we find it difficult -te 
agree with the learned Division . Bench. 
when it. held that the -Corporation was 
not a,‘Company” within the meaning .of. 
S.;3.(e) of the L. A, Act which runs thus: 

“3. In this Act, unless there is: some- 
thing: tepugnant: -in the Banas or.: con- 
text— ` è 


sededaceseanseres: Doo Ti i k eal 


(e)' the‘ expréssion ` “Company” "means 
a Company registered | under the , Indian: 
Companies’ ‘Act, "1832" or under the’ (Eng- . 
lish) Companies. Act, 1362 {to 1890 or ‘in- 
corporated by an Act of Parliament of 
the’ United ' Kingdom or by an Indian 
Law, or ‘by ‘Royal Charter or Letters) 
Patent and included a society. registered 
under ‘the Societies Registration Act, 
1860, and a registered society within the 
meaning of the. Co-operative: Societies 
Act, 1912 or. any other law relating to 
co-operative societies for the time being 
in force in. any State.” 
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“The :section mentions. in’. unmistakable’ 


terms that a 


.{the purposes .of the.L. A. Act. .Now. the 
. [corporation was 
S. 3 of .the.Rood.Corponation. :Act, 1964 
(hereinafter. called: the. F: C.. Athe That 
section states: 


- "3. 1) With: effect ‘from “atch ante: “as: 


the Central Government may, by notifi- 
cation- in-thé Official Gazette, specify im 


this behalf, the Central: Government shall - 


establish for the purposes of this. Act? a, 
Corporation known as the Food Carpora- 
tion of India. 


- (2) The Corporation shall be 


ing perpétual ‘sucéession - and - 
seal with power; subject- to the provisións 


of this: Act; to acquire; hold ‘and - dispose. 


of property and -to contract, and may, 
by that.:name,.sue and se sued.’ tS 

- Sub-5ec. (2) -which; ; “need shardi? 
say, is an Indian ie lithe- the _Cor- 


poration With the- attributes: -of a ‘company. ` 
It cannot, therefore;-‘be contended “with 
any ‘plausibility that the Corporation” is ` 


not a ‘Company’ within-the medning’ of 
the definition of that; term appearing in 
icl. (e) of S. 3 of the L. A. Act. 


5. Learned counsel for the ‘appellant 
then urged’ that the-Corporation is 2 Gov- 
ernment department.: We-are- unable ‘to 
accept this: submission-- also. -A Govern- 
ment department has "to. be an organisa- 


tion .which is not-.only- completely- con-.. 


trolled- and -financed by -the Government 
but has also no. identity -of its own. The 
money earned by such a department -goes 
to the exchequer of the-Governmert and 
losses incurred. by the ..departmert. are 
losses: of the - Government.. The Corpora- 


tion, on:the- other hand, is an autonòm- , 


ous body capable of -acquiring,. holding 
and. disposing. of property.and having the 
power to contract. It may also sue -or be 
sued by its own name and the Govern- 
ment does not figure in any. litigation to 
which it is a party. -It is true that its ori- 


ginal’ share capital ‘is. provided’ by the- 


Central. Government (S. 5, of: the -F:,..C: 
Act) and that, 11 out of 2 menibers of ‘its 
Board’ of Directors are apene by: ‘that 
Government-(S- 7 of | the “F.C. Acz) but 
then -these factors may: at- the’ ‘most -lead 


to. the ‘conclusion (about. which.‘ we. ‘ex--. 


press no ‘final opinion) that the’ Corpora- 
tion ‘is’ an’ agency or “instrumentality” of 
the Central Government. “In this connec: 
tion we may cite with’ advantage. the fol- 
. pene observations of. this~ Court. -in 
. Ramana Dayaram “Shetty v: The - Inter- 


‘State, of. Puniab vi Raja Bam . 0. awe 


admittedly created by.’ 


‘a corporation. is- 


instrumentality. or agency of 
. :;ment. :But: ordinarily, where .a corporation’ 
, ecbody . 
corporate with the name; aforesaid, hav=- 
a ‘common J 


-in respect of policy. matters. .So- 
. Corporation 


AL Re- 


. national, Authority -of. India; 1979 (3) SCR ; 
company- incorporated: by... 
an Indian. law would be a ‘Company’ for- 


1014::: (AIR 1979 SC711628 at p.. 1639): 
"A Corporation’ may‘ be created in ‘onè’ 


of two ways. It-may be either established -/ ~ 


by . statute ‘or -incorporated ` under a -law 


` such 'as the Companies “Act, 1956 of the 


Societies :.Registration ` Act, 1860. -Where - 
wholly controlled’ “by `- 
Government not only in its. policy--mak- 


ing but also in. carrying -out-the functions’ 


entrusted to it-by. the-law establishing. it - 


or by the Charter. of its - incorporation, 
there can be no doubt that it would be ‘an 
Govern- 


is established by statute, it is autonom- 


-ous in its working subject only to a pro-. 
‘vision, often times ‘made, that it shall. be 
% bound -by. any. directions that. 


may be 
issued from time to-time. by: Government 
also a. 
-incorporated . under law is 
managed. by a Board of Directors or com- 
mittee of ‘management. -in accordance 
with the ‘provisions. of the statute. under 
which it-is incorporated..When does such 
a corporation become -an instrumentality: 
or agency ‘of Government? Is the holding 
of the entire share capital of the Corpo- 
ration by Government enough or is it 
necessary that in addition, there should 
be a certain amount. of direct control 
exercised by Government and, ‘if so what 
should be the nature of such control? 


. Should the functions which the Corpora- 


tion is charged to carry ‘out possess any 


particular characteristic or feature, or is 


the nature of the functions ` immaterial? 
Now, one thing is clear that if the entire 


- share capital ‘of the Corporation is held 
‘by Government it would ‘be a long way 


towards indicating.‘that the Corporation 
is an instrumentality or agency of Gov- 
ernment. But, as is quite often the case 
the Corporation established by statute 
may have no share :or shareholders ‘in 
which case it would be a relevant factor 
to consider whether: the administration - is 
in the hands of a Board of Directors ap- 
pointed by. Government.though this con- 
sideration also may. not be determinative, 
because even where the directors are ap- 
pointed by Government, they may — be 
completely free from governmental - con- 
trol in the discharge. of their functions.” 


Even the conclusion, however, that the 
Corporation is an agency. or instrumen- 
tality of-the Central Government -does 
not. lead to the further inference that the 
Corporation. is a.. Government department+ _ 
The reason is that the F. C. ‘Act has:given 
the Corporation. an- individuality 1 -apart 
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from that of the Government. In any case 
the Corporation cannot.be divested of its 
character as a ‘Company’. within -the 
meaning of the definition in. clause (e) of 
S. 3 of the-L. Æ. Act, for it completely 
fulfils. the requirements of that clause, 
as held by us ebove. foe 

- 6. The Corporation being a ‘Com- 
pany’, compliance with the provisions of 
Chapter VII of -zhe L. A. Act had to be 
made in order to lawfully acquire any 
land for its purpose, It is not denied that 
such compliance is completely lacking in 
the present case. 


7. As a result of the foregoing discus- 


sion it must -be held that the land in 
dispute has not been acquired in accord- 
ance with law, although our reasons in 
that behalf are different from those 
forming the bas:s of impugned judgment. 
This appeal is tnus found to be without 


/ merit and is dismissed but with no order 


r 
. 


4 
i 


as to costs, ; 
Appeal dismissed. 


~ JAIR 1981 SUPREME COURT 1697 


(From: Allahabad) 
S. MURTAZA FAZAL ALI AND 
R. E MISRA, JJ. 
Criminal App2al No. 492 of 1981, 
1-5-1981. . f 
Asghar Khan and others, Appellants v. 
State of U. P., Respondent. 


Criminal P. C. (2 of 1974), Ss. 397, 
374 (2) — Revizion by High Court — 
Scope — Senterce below 7 years passed 
— Appeal lies to Sessions Judge — He 
cannot, consequently exercise revisional 
powers under S. 397 — Revision lies only 
with High Court — Order passed in ap- 
peal being final bar under S. 397 (2) 
would not operate — Decision of Allaha- 
bad High Court, Reversed. 


D/- 


(Paras 2 to 5) 

JUDGMENT :— We have heard learn- 
ed counsel for the parties. 

2. It seems tc us that in this case the 
High Court has taken a wrong view of 
law regarding the maintainability of the 
application filed by the appellants for 
revision under & 397 (1) Criminal P, C. 
(hereinafter referred to as the Code), 
S. 397 (1) is extracted below: 

“397 (1). The High Court, or any Ses- 
sions Judge may call for. and examine 
erent emer se tenn 


HY/HY/D57/81/DVT 
_. 1981 S.C/107 X G—2. 


-Asghar Khan v: State ‘of U.P. 
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the record of any proceeding before any 
inferior Criminal Court situate within 
its or his local jurisdiction for the pur- 
pose. of -satisfying itself or himself ,as to 
the correctness, legality or propriety. of 
any finding, sentence or order, recorded 
or passed, and as to the regularity of any 
proceedings of such inferior Court, and 
may, when calling for such record, direct 
that the execution of any sentence or 
order be suspended, and if the accused 
is in confinement, that he be released on 
bail or on his own bond pending the ex- 
amination of the record. _ 
_ Explanation. — All Magistrates, whe- 
ther Executive or Judicial. and whether 
exercising original or appellate jurisdic- 
tion, shall be deemed to be inferior to 
the Sessions Judge for the purposes. of 
this sub-section and of Seczion 398." _ 
In the instant case as the 
sentence was below seven years, 
appeal would lie to the Sessions Judge 
under S. 374 (2) of the Code and there 
was no question of the Sessions Judge 
exercising any revisional powers in re- 
spect of the judgment convicting the ap- 
pellants. Since the Sessions Judge dis- 
missed the appeal, revisior. would only 
lie under Sec. 397 (1) of the Code to the 
High Court. A Second revision would not 
be competent under Sec. 397 (3) of the 
Code only where both the Sessions Judge 
and the High Court who have concur- 
rent powers yet one or the other Court 
has exercised its revisianal powers. In 
the case before us, the SesSions Judge 
being the appellate court, it could not 
have exercised the power o? revision and 
therefore the power of revision lay with 
the High Court alone under Section 397 
(2) of the Code. 

3. The only bar contained in sub- 
s. (2) of S. 397 of the Code is that no re- 
vision shall be exercised in relation to 
an interlocutory order péesed in any 
appeal, inquiry, trial or other proceed- 
ing. In the instant case, indisputably the 
order passed by the Sessions. Court was 
a final one. Therefore, S. 397 (2) of the 
Code would have no application. Thus. 
sub-sec. (3) of S. 397 as indicated above, 
applies only in a case where an applica- 
tion in a revision has been filed either 
before the Sessions Judge or the High 
Court and either of them has exercised 
the power, so that no further revision 
would lie to the High Court In the in- 
stant case, sub-section (3) has no ap- 
plication. 


, 
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‘4. The“ present :. case therefore is 
clearly cOvered by'S: 397 (1) “where” the 
High Court alone - could exertiss power 
of revision ‘and give relief, if any, ‘to the 
appellants,» : e- i 


5. It is, therefore, “manifest | that the 
High Court ‘took a ‘legally _ e-roneous 
view on the ‘interpretation of S. 397 (1) 
of the Code’ in holding that no revision 
lay to the High Court. In fact, one 
Bench of. the High ‘Court ` took the view 
that nö appeal lay, and “another Bench 
took the view that no revision lay, thus 
holding that the appellants had no re- 
medy at all. This. is, however, not a‘cor- 
rect legal position, as’ envisaged by, the. 
provisions of the Code. | 


6.. For. these reasons,.. therefore; we 
allow the appeal and,, remand che .case 
to-the High Court. The High Court will 
convert the appeal into revision and dis- 
pose of the. revision in accordaricé ‘with 
Iaw. The, appellants `, will, continue ‘on 
bail, . 


- 4, : Parties . to appear - before the Mig 
Court on- EA am, 1981. - 


on : f “Appeal allowed 


ty =, 





; 


‘AIR: 1981 SUPREME. COURT 1698 - 
(From: , Allahabad) 


“RS PATHAK AND. BAHARUL | 


ISLAM, JJ. 


Criminal Appeal No. 363 of: 1381, Dl- 
30-3-1981. 

Shaukin Singh’ and Sias 
v. State of U, Pv “Respondent. 

' Constitution of India, Art, 136 - 
Criminal ` appeal before High Court — — 
Adjournment to counsel of accased not 
granted — Appeal. dismissed — Supreme 
Court finding that certain ‘aspects were 
not considered and that the High Court 
was handicapped by. absence of ‘counsel 
for accused — In view of ‘special cir- 
cumstances case remanded. — Decision 
of Allahabad High Court D/- 31-1 0-1980, 


Reversed, Coad P. È (1974). S. 309): 
., (Para 4) 


' PATHAK, J. espeia Gene granted., 

~- 2h This; -appeal is directed against :the 
Judgment dated. 31st October, 1930 of-the 
Allahabad High Court. maintaining: the 
conviction and: ‘sentence’ of the appel- 
Jants.under .the second part of S:.304 
read with S. 34 of the Indian Penal Code 


Appellants 


and S. 323 read with S. 34 of the. Code... 
and 8. 249 TEIA WIMA D. SS eee 


HY/HY/D596/81/LGC 


Shaukin Singh v, State of U.'P, 


A. LR. 
3. The learned ‘Sessions Judge tried 
the accused for’ offences under `S. 302: 


read with S. 34 and S.'323 read with'S. 34' 
but convicted’ and ‘séntenced them as’ 


mentioned above.’ An’ appeal was filed. ~ 


in the High Court through ‘counsel; but. 
when it was taken up for hearing coun- 
sel did not appear; and when it was 
taken up again some time later counsel 
applied for adjournment on ‘the ‘ground ; 
that he was busy arguing a case in an~, 
other court. The ‘learned sitigle Judge of 
the High Court did not accept the ‘re- 
quest and proceeded with the ‘case with’ 
the assistance of the Deputy Government 
Advocate for the: State, and: ‘he there- 
after’ dismissed : the appeal. The High 
Court found that’ the appellants had the 
intention ‘of causing the death of the ‘de- 
ceased. But since no appeal had’ ‘been 
preferred by the ‘State against the ac- 
quittal under S. 302° of the Code, the 
Court maintained the conviction and 
sentence imposed by the learned Sessions 
Judge. Counsel for the appellants applied 
for recalling the judgment and restoring 
the appeal., The application was, rejected. 
The appellants then applied. ‘for ‘special 
leave seat paat order, “put Rte i 
succėss.” ‘ 


d. We have’ besed tha record 
before : us andi“ we- . think ._ that 
the case should be sent back.to the 
High Court.so that- the appeal . be dib- 
posed of afresh by it. We need .express 
no opinion, on the merits but we ,would 
like to point out. that certain aspects of 
the case have- not, been, covered. Perhaps 
if, ithe High Court, had the assistance to- 
gether of counsel. for. both the parties, a 
fuller . and, more considered „judgment 
tquching on the different , „aspects : ‘of the 
case -would have resulted, The judgment 
shows. that.. the , Court., „was evidently 
handicapped by the: absencée, of. counsel. 
We are aware that the Special Leave 
Petition against the order refusing to re-| 
store the appeal has been ismissed., ‘But 
here we are concerned with the case on 
its: merits, and the -absence of counsel 
during the hearing of the appeal is only: 
a factor influencing- the ' decision on the 
merits. oe gli $ i ' : 

‘5, Accordingly, in the special ote 
cumstances and treating’ this as an ex- 
cepticnal case, we- ‘set aside: the judg“ 
merit dated 31st October, 1980 passed by 
the ‘High Court ‘and’ remit the ‘case back 
to it for fresh consideration and- disposal 
oł the appeal. It will be for. the High 
Court to consider the appeal again on - 


1981 - 


its merits and to dispose it of in accord- 
ance with law and in the free exercise of 
its judgment. 
- 6. The appellants shall be released on 
bail to the satistaction of the Chief Judi- 
cial Magistrate, Bijnor. But they will 
appear and surrender before the High 
Court ‘on 27th april, 1981 and the grant 
of bail to the appellants thereafter will 
be entirely in the discretion of the High 
Court, 
Case remanded. 


AIR 1981 SUPREME COURT 1699 
= 1981 Lab, I. C. 1103 
(From: Award of National Industrial 
Tribunal Bombay)* 
A, C. GUPTA R: S. Paar tae 
O. CHINNAPPA REDDY, 


Civil Appeals Nos. 2815 and a 2607 
and 3150 of 1980, D/- 27-7-1981. 

Reserve Bank of India, Bombay, Ap- 
pellant v. C. T. Dighe and others, Re- 
spondents with A. V. Raghuraman and 
others, Appellants v. Presiding Officer, 
National . Industrial Tribunal, Bombay 
and others, Raspondents and G, B. 
Khade and others, Appellants v. Reserve 
Bank of India and others. Respondents. 

Industrial Disputes Act (14. of 1947), 
Ss. 33 (1) (a) and 10-A — Alteration in 
conditions of service pending reference — 
Alteration in conditions of eligibility 
for appearing at test of employees in 
one cadre by Reserve Bank affecting 
mere chances of promotion of employees 
in another cadre — It does not amount 
to such alteration — Reference of ques- 
tion of promotion in Bank Promo- 
tional scheme introduced — Complaint 
of alteration of condition — Duty of 
Tribunal, 


Where the Reserve Bank of India al- 
tered the conditions of eligibility of 
Stenographers ‘and Personal Assistants 
for appearing at the test passing of 
which was necessary for being empanel- 
led for’ promotion, during the pendency 
of a reference, the Bank could not be 
said to have cortravened the provisions 
of Sec. 33 (1) (a) by altering the con- 
ditions of service of employees belong- 
ing te certain other cadres who were al- 


*Complaints Nos. NTB 2 and 3 of 1980, 
D/- 3-9-1980, (National Industrial Tri- 
bunal-Bom). 


HY/HY/D514/81/SNV., 


— 


Reserve Bank of India, Bombay v. C. T., Dighe 


S.C. 1699 


ready empanelled -and those who -hoped 
to be empanelled, merely because the al- 
teration in the conditions of eligibility 
affected the chances of promotion of 
the employees i i to those other 
cadres. - 


‘Further, when the question of. ‘Pro- 
motion’ of employees in the’ Bank ‘was 
referred and the employees made a 
complaint about the alteration of condi- 
tions of service when the Bank” introduc- 
ed the’ aforesaid scheme of * promotion, 
the National Tribunal should not have 
decided the complaint by assuming that 
every matter connected with {promo- 
tion’ was referred but should have first 
decided whether the © promotional 
scheme was connected with the dispute 
referred, AIR 1976 SC. 2345, Rel. on. 

(Paras 9, 13) 


Alteration of the conditions of eligi- 
bility governing employees belonging to 


a particular cadre cannot amount to 
changing . the: conditions of service of 
employees who belonged to. another 


eadre, assuming that the said -conditions 
were conditions of service. The changes 
introduced in respect of condition of 
eligibility. may have.an impact on the 
promotional prospects of employees from 
another: cadre who are already in the 
panel or even of those who were ex- 
pecting to be included in the panel, but 
it cannot be said that this would amount 
to changing, their conditions of service. 
Further, it is well settled that a rule 
which affects the promotion of a person 
relates to-his conditions of service but 
this is not so if what is affected is..a 
chance of promotion only, AIR 1974SC 
1631, Rel.. on, (Paras 10, 12) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2345: (1977) 1 SCR 377 
10, 11 


ATR 1974 SC 1631: 
1974 Lab IC 1103 
AIR 1970 SC 2178 3 
1967 Serv LR 753 (SC) 12 
Mr. F. S. Nariman, Sr. Advocate, M/s. 
R. A. Shroff, H. S. Parihar and Shardul 
S. Shroff, Advocates with him for Ap- 
pellant in CAs Nos. 2815-16 of 1980, for 
Respondent No. 2 in CA No. 2607 of 
1980 and for Respondent No. 1 in CA. 
Ne, 3150 of 1980. Mr. C. N. Murthy and 
Mr. P. P. Mittal, Advocates for Respon- 
dent No. t in CA Nos. 2815-16 of 1980. 
Mr. M. K. Ramamurthy, Sr. Advocate, 
M/s. P. S. Khera and.S. K. Dawar, Ad- 
vocates with him for . Respondents 


(1975) 1 SCR 449: 
12 


1700 S.C, 
Nos. 2-70 in C.A.s Nos. 2815-16 of 1980, 


for Respondent No. 3 in C.A. No, 2607 of 


1980 and for Respondents Nos. 3 and 40- 
67 in C.A. No. 3150 of 1980, Mz. 3. K. 
Venugopal, Sr. Advocate,: M/s. C. N. 
Murthy and P. P. Mittal, Advocates with 
him in CA No. 2607-of 1980 for Appel- 
ants; Mr. A. K. Sen, Sr. Advocete, M/s. 
A. K. Gupta, Brij Bhushan, N. P. 
Mahendra and Miss Renu Gupta, ` Ad- 
vocates with him for Appellants in CA 
No. 3150 of 1980. Mr. S. K. Bisaria, Ad- 
vocate for Respondents Nos. 2-4 and 
6-39 in CA No. 3150 of 1981. 


GUPTA, J.:— These are four appeals 
by special leave from an Award of the 
National Industrial Tribunal, 3ombay, 
made on September 3, 1980 disposing of 
two complaints under Section €3-A of 
the I. D. Act, 1947 holding that the em- 
ployer, Reserve Bank of India, Bambay 
had changed to the prejudice of the com- 
plainants their conditions of service by 
modifying the existing scheme of promo- 
tion during the pendency of a reference 
before the Tribunal and had thereby 
contravened the provisions of Sec. 33 (1) 
(a) of the Act. Civil Appeals 2815 and 
2816 of 1980 have been preferred by the 
Reserve Bank of India, Bombay. In 
civil appeal 2607 of 1980 the appellants 
are some of the stenographers employed 
in the Bombay office of the Reserve 
Bank of India. The four appellants in 
civil appeal 3150 of 1980 are also em- 
ployees of the Reserve Bank of India, 
Bombay, one of whom is a clerk grade I 
and the other three are officiating as 
staff officers grade A. -How the appel- 
lants in civil appeals 2607 and 3150 are 
affected by the Award will appear from 
the facts stated below. 


The facts leading to the making of the 
complaints under Section 33-A are as 
follows. On June 16, 1979, the Govern- 
ment of India, Ministry of Labour, in 
exercise of powers conferred by Sec. 7-B 
of the Industrial Disputes Act, 1947 con- 
stituted a National Industrial Tribunal 
with headquarters at Bombay and refer- 
red to it for adjudication ‘an industrial 
dispute existing between the Reserve 
Bank of India and their class III work- 
men. The dispute as describeé in the 
schedule to the order of reference re- 
lated to “specific matters... pertaining to 
class III workmen” enumerated in the 
schedule. The schedule listed 35 matters 

in all, item No. 12 of which is desaribed 
as ‘Promotion’. 


Reserve Bank o? India, Bombay v. C. T. Dighe’ 


A.I. R. 


2. On May 13, 1972 ` appellant Re- 
serve. Bank of India, Bombay, had issued 
Administration Circular No. 8 introduc- 
ing a revised scheme for promotion of 
employees as Staff Officers Grade A. 
This circular No. 8 prescribed as a con- 
dition for promotion passing a test con- 
sisting of three papers on the following 
subjects; (i) noting, Grafting, precis and 
essay writing, (ii) Reserve Bank of India 
Act, and (iii) funetions and working of the 
Reserve Bank of India, Candidates with 
less than 15 years’ service in class Til 
cadre at the time of the test and who 
had not passed in the subjects ‘Practice 
and Law of Banking’ and ‘Book-keeping 
and Accounts’ in Part I of the Institute 
of Bankers Examination were to appear 
and pass in an extra paper divided into 
two parts .on the aforesaid two subjects. 
Candidates who had passed in either or 
both these subjects in Part I of the In- 
stitute of Bankers Examination were ex- 
empted from appearing in the corres- 
ponding part or both parts of this paper. 
The circular further provided that an 
estimate of the vacancies anticipated to 
occur in each office during a ‘panel year’ 
i. e. from September 1 to August 31, was 
to be declared by the Bank in advance 
and the number of candidates in that 
office to be called for the test to fill the 
vacancies in that office was not to ex-- 
ceed twice the number of such vacan- 
cies. A candidate who had been unsuc- 
cessful in more than one test was to be 
treated as a repeater and the number of 
such repeaters sitting for a test would ' 
be in addition to the aforesaid number 
of candidates. An employee in the sub- 
stantive rank of teller, stenographer 
grade Il, stenographer grade I or per- 
sonal assistant was eligible to appear in 
the test under this circular provided he 
had put in a minimum period of 15 years’ 
service in class II cadre. A further 
condition relating to these three types 
of employees, tellers, stenographers and 
personal assistants, was that they could 
be called to appear in the test only if a 
clerical candidate of the same length of 
service found a place within twice the 
number in the combined seniority list. 
The said three types of employees were 
reguired to pass both parts I and II of 
the Institute of Bankers examination, or 
if they were graduates, in part I only. 
Those of them who would, pass the test 
were to be posted on the clerical desk 
for one year for acquiring experience 


and thereafter they. were to be ,absorbed 
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in the ‘next list to .be prepared on. the 
result of the test succeeding the one in 
which they had passed. They were to 
rank in seniorizy below .the juniormost 
successful candidates in the test in which 
they qualified. A further requirement 
was that the stenographers.and personal 
assistants should- have _ worked for at 
least 5 years as such: this condition was 
thought -necessary because it was possi- 
ble that some of them: may have been 
employed as typists for some time. 


3. Feeling that the aforesaid circu- 
Yar No, 8 adversely affected them, the 
Stenographers filed a writ petition in 
the Andhra Pracesh High Court chall- 
enging the validity of the circular. The 
main grievance seems to have been that 
by the said circalar No. 8 they were 
placed en bloc below the clerks which 

“made the chances of promotion so far as 
they were concerned illusory. The An- 
dhra Pradesh High Court dismissed 
the writ petition with the following ob- 
servations: : 

‘\..the clerks and the stenographers 
who have passed at the qualifying writ- 
ten examination do not acquire any 
right to promoticn by merely being put 
in a panel. As observed by the Supreme 
Court in the case cited in Gangaram v. 
Union of India, AIR 1970 SC 2178, the 
effect of passing at the qualifying ex- 
amination is only to remove a hurdle in 
their way for further promotions to the 
posts of staff offizers, grade II. In the 
matter of actual promotion there is noth- 
ing illegal in the department promoting 
the clerks as a group in the first in- 

ï stance and postponing the promotions of 
the stenographers to a later stage. It 
is urged on behalf of the petitioners 
that previous to the new scheme, the 
Stenographers weze placed at the top of 
the clerks en bloz and that they have 

. now been brought to the bottom, 


This argument is based upon a mis- 


conception that tne panel creates any 
rights, Hence nothing turns upon the 
place fixed in the panel.” 

The High Court however made certain 


recommendations “to avoid frustration 
and dissatisfaction among the stenogra- 
phers.” It was suggested that “the Re- 
serve Bank may frame suitable rules 
í for fixing the seriority among the staff 
officers, grade II, on some rational and 
equitable principles, i. e., by length of 
service or marks obtained at the quali- 
fying examination or by adoptinga rea- 
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so that. the chances of further promo- 
motions for the .stenographers may not 
be illusory.” This judgment was.: deli- 
vered on March 5, 1973. In the months 
of March and November, 1973 charters 
of demand were submitted respectively 
by the All India Reserve Bank Workers 
Organisation and the All India Reserve 
Bank Employees Association. The latter 
Association is the one which is recognis- 
ed by the Bank. On January 23, 1976, 
by Administration Circular No, 5 the 
Bank modified circular No. 8 to remedy 
the alleged adverse effect suffered by 
the stenographers as a result of circular 
No. 8 On June 16, 1979, the order re- 
ferring to the National Tribunal at Bom- 
bay the dispute between the Bank and 
the class II workmen was made. The All 
India Reserve Bank Employees Asso- 
ciation filed a writ petition in the Cal- 
cutta High Court in July, 1979 challeng- 
ing this order of reference. The High 
Court at Calcutta issued an injunction 
restraining the National Tribunal. from 
adjudicating on the reference until the 
writ petition was disposed of. A settle- 
ment was thereafter reached between 
the Bank and the All India Reserve 
Bank Employees Association and the in- 
junction was vacated. On November 21, 
1979, the Bank and the Association ap- 
plied to the Tribunal jointly for making 
an award on the basis of the settlement. 

4. In the meantime on Qctober 10, 
1979, the impugned circular No. 6 was 
issued. The following changes were jin- 
troduced by Circular No. 6 in the 
scheme of promotion set out in circular 
No. 8 relating to personal assistants, 
stenographers, tellers and the clerical 
staff: 

(1) The eligibility period so far as 
these three types are concerned was re- 
duced from 15 years to 10 years service. 

- (2) The condition requiring stenogra- 
phers and personal assistants to put in 
5 years service as such was dispensed 
with. 

(3) Their period of training on cleri- 
cal desk was reduced from 1 year tosix 


_ months, 


(4) They were to be fitted according 
to the length of their service in the 
panel for the year in which they passed 
the test and not in the next panel as 
before, 


(5) Those who are graduates among 
these three groups; even if they had 
not passed in all the subjects in part I 
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of indian Institute of Bankers examina- 
tien, would be eligible. for exemption 
om appearing in. the additional paper 
on ‘Practice and.: Law ef Banking’. and 
4Book-keeping and Accounts’ if they had 
passed in these. two subjects. in. the said 
examination. 3 nye ae 


(6); This ‘benefit of exemption , ‘which 
was available” to ‘the clerical, ‘staff ` of 15 
years’ standing previously was extended 
to those of them, who had put in only 
10 years service. 

. 5. The two eincieinte “ebenpletate 
Nos. 2 and:3 of 1980) on: which the im- 
pugned award has been made- were filed 
respectively on July 22, 1980 and Angust 
1, 1980: :The : complainants.: who ~ were 
Glerks grade I had ‘passed'the test in the 
panel year 1978-79 and were empanel~ 
Jed for promotion te the post of staff 
officer grade A. The grievance made.in 
the two complaints is'that the result of 
the changes imtroduced:.in. the promo- 
tional. scheme by circular: No. 6 relaxing 
for the stenographers ‘and personal . as- 
sistants the’ conditions they were’ re- 
quired to satisfy-to-be able to sit for 
the test and ‘permitting them to be-t- 
ted according to the length of theif ser- 
vice in the panel for the year in which 
they had passed the test; was that many 
who could ‘not have been considered ‘for 
promotion in: preference’ to the“ com-~- 
plainants had circular No. 8 beem in 
force, would now be entitled to a higher 


preference. According to thei complain- 
ants the alterations made during .: the 
pendency of the reference before : the 


National Tribunal-amounted to changing 
their. conditions of service to their pre- 
judice in violation of Section 33 (i) (a) 
oł the Industrial Disputes Act, The 
complainants in complaint No: 2 of 1980 
stated that if the alterations introduced 
by circular No. 6 were. allowed zo reon- 
tinue “the chances. of promotion “would 
become bleak for them”:. : complainants 
in complaint No. 3 of 1980 also express- 
ed a similar apprehension that as a re- 
sult of the changes - introduced “their 
chances of promotion would recede fur. 
ther and further.” 


6. The appellants in civil aban 9607 
of 1980 who’ are stenographers acquired 
eligibility to appear in the qualifying 
test because of the ‘modifications “intro- 
duced in the existing scheme by crtu- 
Jar No. 6. . All the four appellants in 
Civi] Appeal 3150 of 1980 are from ceri- 
cal cadre, three of whom are offidating 
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as staff officers grade A; they. are.: also 
beneficiaries of the.. relaxations made in 
the existing scheme by :. circular No. 6. 
The- appellants ini both these appeals 
are obviously affected by.the. Award al- 
lowing the complaints and; IPERE cir- 
cues No, 6 as invalid,. 


x 


4 Section 33 (1) (a) _ prohibits the 
employer during -the .pendency of a pro- 
ceeding: in respect of an industrial‘ dis- 
pute before. a Labour Court or. Tribu- 
nal cr National Tribunal from altering 
to ‘the prejudice of the © workmen, con- 
cerned in`the dispute’ their existing con- 
ditions of service. Sub-section ` (2) of 
Section 33, however, permits the em- 
ployer’ to alter the conditions of service 
in regard to. any matter not connected 
with the dispute in accordance with the 
standing orders applicable to the work- % 
men concerned or in accordance with the ` 
terms of: the ‘contract between the emis 
ployer and the workmen, The right given 
to’ the ‘employer under sub-s. (2) is sub- 
ject to the condition laid down in sub- 
section’ (3) of Section 33 that the right 
can be exercised only with the express 
permission: in writing ` of the authority 
before which: the proceeding ‘is pending, 
Section 33-A of the: Act provides that 
where. an. employer contravenes the pro- 
visions: of Section 33! during’ the pen- 
dency .of. proceedings - before a Labour’ 
Court, ‘Tribunal or National Tribunal, 
any employee aggrieved by such con- 
travention ‘may make complaint in writ- 
ing to- such Labour Court, Tribunal or 
National.Tribunal, and on receipt of such 
complaint the Labour ‘Court, Tribunal or 
National Tribunal shall adjudicate upon. 
the complaint-as if it were a dispute re- 
ferred to it or pending before it in ac-. 
cordance with the provisions of the Act 
and submit its award to the appropriate 
government, Section 31 (1) of the Act 
provides for penalty for contravention 
of the provisions of Section 33; an em- 
ployer found guilty of such contraven- 
tion is punishable with imprisonment for’ 
a term which may extend to six months,‘ 
or with fine which may extend to. one 
thousand rupees or ‘with both, 


‘8. In this case circular No. ë was not: 
introduced with the permission of- ‘the 
National Tribunal; Bombay,’ before’ _ 
which the reference was- ‘pending; to. de» § 
termine whether thereby the’ provisions’ 
of Section 33° have been ' contravened,’ 
the. question that requires to ‘be’ an- 
swered is -whether: the alterations intro- 
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duced by circular'No: 6 are connected 
with the dispute pending.in reference 
before the National Tribunal. This again 
leads to the question, what was the dis- 
“pute that was referred to the National 
Tribunal for adjudication? According to 
the complainants their promotional pro- 
spects were adversely affected by the 
impugned circular. Item 12 of the sche- 
dule annexed to the order of reference 
is described as ‘Promotion.” Demand 
No. 19 in the charter of demands pre- 
sented by the All India Reserve Bank 
Employees ‘Association mentions ‘Pro- 
motional avenues’ but, as the , National 
Tribunal itself noticed, the matters spe- 
cified under the head ‘promotional 
avenues’ relate to the creation of more 
promotional posts and the upgrading of 
certain posts. Demand No. 19 does not 
thus relate to the promotional scheme in 
* question. The impugned award also re- 
fers to demand’ No. 27 of the charter of 
demands submitted by the All India Re- 
serve Bank Workers Organisation, De- 
mand No. 27 is described as ‘promotional 
policy’ and all ‘that is said in the charter 
of demands under this head is that the 
matter “should be discussed and finalis- 
ed on the basis of pre-requisites of pro- 
motional policy submitted in 1969”. It is 
not therefore clear how ‘demand, No. 27 
could have a connection with the promo- 
tional scheme set out in circular No. 6 
issued in 1979. The award does not refer 
to the statements of claim filed on behalf 
of the workmen, it is likely that because 
of the order of injunction issued by the 
Calcutta High Court to which we | have 
earlier referred, the unions ` representing 
« the workmen were not able to file their 
statements of claim before the National 
Tribunal disposed ‘ef the ` complaints 
under S. 338A. The Tribunal’ “however 
held: ‘Industrial Disputes Act contem- 
plates reference in wider terms than the 
actual item in dispute. S, 10 (IA) of the 
I. D. Act which provides for the appoint- 
ment of the National Tribunal’ shows 
that thé ‘Central Government éould form 
its opinion not only on the existing dis- 
pute’ but also on, the apprehended dis- 
pute and ` the order of reference ` can 
cover ‘not only the dispute but any mat- 
ter appearing to be connected with or 
relevant to’ the ` dispute, In view of it, it 
cannot be said that wher the item Pro- 
7 motion’ has been referred to. the Tribu- 
nal, it has. the ‘limitation. of remaining: in 
the framework of the demand......the 


Tribunal ‘has the jurisdiction te decide 
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on the ‘natural meaning of the words 
used in the item of reference.:....The. 
item séenis to have been -deltberateiy 
stated in general terms......4% looks to. be 
referring to the process involving pro- 
motions.” 


Having said so. the Tribunal 
added: “The extent of such process will 
have to. be carefully. defined because 
there is no dispute | with the axiomatic 
principle that promotion is a matter in 
the discretion of the employer.” 


9. It is difficult te follow the steps of 
reasoning in. the extract. from the award 
quoted above: it is also not clear how 
the view expressed therein heləs im as- 
certaining what was the dispute refer- 
red to the Tribunat.for adjudication, No 
one can deny that under S. 10 (1A) the 
Centra: Government could refer te the 
National Tribunal am existing er an ap- 
prehended dispute: the arder of refer- 
ence in this: ease however shows that it 
was not an apprehended diSpute but an 
industrial. dispute that “exists. between 
the employers. in relation ta the Reserve 
Bank of India and their class IE work- 
men in respect of the matters specified in 
the sehedule’*? annexed to the order 
which. was referred to the Tribuna} for 
adjudication. As S. 10° (IAJ expressly 
says, any matter appearing to be con- 
nected or relevant. to the existing or ap- 
prehended dispute can also be referred 
to the National Tribunal for adjudication, 
but chviously unless it is determined 
what the dispute was that. kas beer 
referred for adjudication! it isnot possible 
to say whether a particular matter îs 
connected with it. The Tribuna? thought 
it unjust to restrict the meaning of the 
word ‘promotion’ to ‘what was suggested 
by the charters of demand and decided 
fo sive it its “natural meaning” which 
according to the Tribunal includes- “the 
Process involving promotion”. The ques- 
tion however remains’ how did the Tri- 
bunal satisfy itself that when by the 
order of ‘reference a specific matter, 
namely, ‘promotion”' was ‘referred to it 
for adjudication, it was’ implied that the 
word should be given‘ a‘'“natural mean- 
ing” in the sense in: ‘which the Triburral 
understood it. We do not think it reason- 
able to ‘suppose that’ the order of refer- 
ence required: the Tribunal te adjudi- 
cate -on alli--possible matters relating’ to 
promotion. We therefore accept the con- 
tention of the appellants that the- Tribu- 
nal should have defined ‘the area of ' the 
dispute réferred to it- for ‘adjudication 
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jbefore procceding - to consider: : whether 
{the ‘promotional scheme set out in circu- 


lar No. 6 could be said to be connected. 


with that dispute. 

10. Having reached this . conclusion 
we should have sent the matter back to 
the National Tribunal for ascertaining 
the scope of the dispute referred to it for 

, adjudication, if the assumption were 
correct that the alterations in the pro- 
‘motional scheme introduced by circular 
No. 6 amounted to changing the condi- 
tions of service of the complainants; if 
not, remitting the matter to the Tribunal 
will be unnecessary: What circuiar No. 6 
- did was to relax for stenographers and 
personal assistants the conditicns: they 
- had to satisfy to be able to sit for the 
test. If they passed the test, they- would 
get into the panel along with employees 
belonging to the clerical cadre who also 
had passed’ the test. Vacancies in the 
posts of staff officer Grade A ere: filled 
by recruiting employees from the panel. 
The panel, it appears from the award, is 
a` permanent one. How those who come 
out successful in the test are to be fitted 
in the panel has been stated earlier. The 
panel is made up of employees belong- 
ing to different cadres, It is Ccifficult to 
see how alteration of the conditions of 
eligibility governing employees belong- 
‘ling to a particular cadre can emount to 
changing the conditions of service of 
employees who belonged tọ another 
jcadre, assuming for the present that the 
said conditions: were conditions of ser- 
vice, The -changes introduced in respect 
of the stenographers and personal assist- 
ants may have an impact on the promo- 
tional prospects of employees from an- 
other cadre who are already in the panel 
or even of those who were exzecting to 
be included in the panel, but it is not 
possible to agree that this would amount 
to changing their conditions of service. 
It is difficult to think of the corditions of 
- service of an employee as including an 
implied right to prevent the employer 
from altering the conditions af service 
of other employees. In a given case such 
alteration may be inequitable, and a way 
may be found in the Industrial Disputes 
Act to redress the grievance of the em- 
ployees. affected thereby, but in this case 
the question is whether it amounts to 
altering the condition of service of.the 
complainants. In Reserve Bank of India 
v. N. C. Paliwal. (1977) 1 SCR 377: (AIR 
1976 SC 2345) this Court upheld the 
validity of the combined seniority. 
scheme introduced by the Resarve Bank 
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for tke clerical staff. The first paragraph 
of the -headnote to ‘the report sum- 


marizes the facts on which challenge to 
the scheme was based: 


“At every. centre of the Reserve Bank ` 
of India there. were five departments, the 
General Department and four Specialised 
Departments, There was a separate 
seniority list for the employees in each 
Department at each centre and confirma- 
tion and promotion of employees ` was 


oniy in the vacancies arising within their 


Department at each centre. There were 
two grades of clerks in each Department, 
namely, Grade I and Grade II. The’ pay 
scales of Grade I and Grade II clerks in 
all the departments’ were the same and 
their: conditions of service were: also 
identical. There was automatic promo- 
tion irom Grade II to Grade I and when 
a clerk from Grade II was promoted te 
officiate in Grade I, he got an additional 
officiating allowance of Rs. 25/- per 
month. There were also several catego- 
ries of non-clerical posts in the General 
as well as Specialised Departments, and 
their pay scale was the same as that of 
Grade II clerks. _ In view of expanding 
activities in the Specialised Departments. 
there were greater opportunities for con- 
firmation and promotion for employees 
in the Specialised -Departments than in 
the General Department, This gave rise 
to dissatisfaction amongst employees in 
the General Department and they claim- 
ed equal opportunities by having a com- 


bined seniority list for all the clerks 
for confirmation , and promotion, The 
Reserve Bank, sought to justify the 


separate Seniority lists on the ground 
that the work in each department was of 
a special nature and intertransferability 
was undesirable and hard to achieve. As 
a result of the recommendation of the 
National Tribunal, however, the Reserve 
Bank introduced the Optee Scheme of 
1965 as a first step towards equalization 
of opportunities. Under the schemé,’ the 
option to go over tc the Specialised De- 
partments was confined to confirmed 
Grade II clerks .and officiating Grade I 
clerks in the General Department. If he 
exercised the option. he was eligible to 
ba selected. If he was selected, he would 
be entitled to be ‘absorbed only as 
Grade II clerk in one of the Specialised 
Departments with the result that if he x 
was an officiating Grade I clerk in the ` 
General Department at'the time of the 
exercise of the option, he would lose the 
benefit of officiation in Grade I in the 


` 


S 
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General Depariment as 
-tary benefit of Rs..25/-. His. seniority 
.: the cadre of Grade-II clerks..in the Spe- 


that the combined list 


. thus brought ebout unjust 


pose of 


Reserve Bank of India, 
also the mone- 
in 


cialised Department in which he was ab- 
sorbed would be determined on the basis 


“of his length cf service calculated from 


the daté of his recruitment if he was a 


* graduate when hè joined service, or from 


the date of his graduation if he became 


a graduate whiist in service. d 


11. It .was argued in’ Paliwal’s — case 
was invalid be- 
cause it discriminated against the peti- 
tioners vis-a-vis other Grade II clerks 


‘who had opted under the Optee Scheme 


` of 1965, This’ Court’ held: 


“The contention of the petitioners was 
that some of the Grade II clerks who 
had opted under the Optee Scheme of 
1965 were promoted, as Grade I clerks, 

while the petitioners continued as 


. Grade II clerks and before their turn 


for promotion zould arrive, the Combin- 
ed Seniority Scheme was brought into 
force and that prejudicially affected 
their promotional opportunities and 
discrimina- 


tion -between persons belonging to the 


. same class. Th:s contention has no force 
_, and must be rejected. We have already 


discussed and shown that it was compet- 
ent to the Reserve Bank to introduce the 
Combined Seniority Scheme for the pur- 
integrating. the clerical staff in 
all the departments and the Reserve 
Bank was not bound to wait until all the 
transferee Grade II clerks under the 
‘Optee Scheme of 1965 were promoted as 


.., Grade I Clerks in their respective Spe- 


cialised Departments. There was no such 
assurance given by the Reserve Bank 
when it introduced the Optee Scheme of 


` 1965. What it did was merely to equalise 


the opportunities of Grade II Clerks in 
the General Departments with those of 


` Grade II Clerks in the Specialised De- 


partments, The Reserve Bank did not 
undertake that it will not take any steps 
for bringing about total integration of 


_ the clerical services until’ all the trans- 


feree Grade II Clerks were promoted. 
The Reserve Benk was entitled to intro- 
duce the Combined Seniority Scheme at 
any time it thought fit and the validity of 
the Combined. Seniority Scheme ċannot 
be assailed on the ground’ that it was in- 
troduced at a time when some of the 
transferee Grade II Clerks still remained 


` to be promoted and was discriminatory 


_' against them. It may be that some trans- 
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feree. Grade II. Clerks had. already . ob- 
tained. promotion as - Grade I Clerks- by 
the time the Combined Seniority Scheme 
was introduced, while others like the 
petitioners had. not. But that cannot be 
‘helped. It is all part of the incidence of 
service and in law, no grievance ‘can be 
‘made against it.” 


‘These observations in Paliwal’s case are 
equally applicable to the case. before us. 
It was competent for the Bank to intro- 
duce a combined promotional scheme 
for the clerical staff, stenographers, and 
personal] assistants and the Bank was not 
bound_to wait until all employees be- 
longing to the clerical cadre whose 
names were already in the panel when 
circular No. 6 was introduced had been 
promoted as -staff officers Grade-A. There 
was no such assurance given by the Bank 
when it introduced circular No. 8 on 
which the complainants rely. The Bank 
did not undertake that it would not take 
any step to change the conditions the 
stenographers and the personal assist- 
ants were required to satisfy to be able 
to appear in the test until all the clerks 
already empanelled were promoted. Cir- 
cular No. 6 cannot therefore be assailed 
on the ground that it was introduced 
when some employees belonging to - the 
clerical grade whose names- were already 
in the panel remained to be promoted. 
That cannot be. helped, and, as observed 
in Paliwal’s case, “it is all part of the 
incidence of service and in law no griev- 
ance can be made against it”. Being. in 
the panel in any particular year does 
not ensure a fixed place in the-panel for 
an employee until he is promoted. It 
may be recalled that in 1964 and again 
by circular No, 8 in 1972 the stenogra- 
phers’ conditions of service were. altered 
to their prejudice. The right the com- 
plainants now claim is based on the 
change in the conditions of service of 
the stenographers made to their detri- 
ment earlier. 


12, The grievance of the complain- 
ants really relates to the changes affect- 
ing their chances of promotion. We have 
earlier quoted from the charters of de- 
mand’ to show that the complainants 
themselves looked upon the ~ alterations 
made by circular No. 6 as affecting their 
“chances of promotion”. It is well set- 
tled that a rule which affects the promo- 
tion of a person relates to his condition 
of service but this is not so if what is 
affected is a-chance of promotion only. 
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This Court in Mohd; Shujat Ali v. Union 
of India, ey i SCR sacle ae 1974 
Se- 1631) held:- i 
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“But when ‘we A of a ' right to be 
‘considered for. promotion, we must not 
confuse it with mere chance of promo- 
‘tion — the latter would certainly not ke 
a condition of service.....: that though ' a 
iright to be considered for promotion is a 
condition of «service, mere chace of 
promotion- are not. ii ; 


In Shuiat) “Ali's case. the’ respondents, 
went down in seniority and it was, urged 
that this affected ‘their chances of Pro- 
motion. In Shujat Ali reference was 
made to an earlier ‘decision, of this Court, 
State of Mysore v. G. N. Purohit, C. A. 
No. 2281 of 1966, Decided on 25-1-1967* 
where also it was held . that , though a 
right to. be considered “for ‘promotion | is.& 
condition of service, .mere chances of 
Promotion are not and that a rule which 
merely affects chances of ‘promotion can- 
not be regarded as. varying. a condition 
of service. .The facts of Purohit’s ` case, 
and what was decided in that case have 
been summarized in ;Shujat, . Al’s case 
ATR 1974, SC _ _ 1631) as, follows (ae 
p. 1646): 

“What happened -in State. of. apices y, 
G. N. Purohit was. that . the» districtwise 
seniority, of Sanitary -~ Inspectors was 
changed to Statewise seniority, and as a 
result of this . change, -the respondents 
went down in seniority. and. became ‘very 
iunior. This, it-was urged, affected their 
chances of promotion. which were. pro- 
tected...... This contention. was.. negatived 
and Wanchoo J., as-he then was,. speaking 
on behalf of. this Court ‘observed: It. is 
said on behalf of the respondents. that as 
their chances of promotion -have been 
affected their -conditions of- service . have 
been changed to- their disadvantage., We 
see no force in this: argument | because 
chances. of promotion are, tiol cond ens 
of service.’ 

13. The fact that as a result of the 
changes made by. circular. No. 6, the com- 
plainants lost a few, ‘places in. the. panel 
affects their, chances of, „promotion. ; but 
not the. right.. to be considered, for. pro- 
motion. That being $0, it. cannot he. said 
that ‘the; alterations . made by circular 
NG, 6 amount to changing the conditions 
of service of the. complainarts; , the 
grievance . . made by the complainants 
does not therefore., . appear. to have any 
ipasis, The appeals „are, ; accordiagly, al- 
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lowed and the complaints dismissed: in 
‘the circumstances of the case a ‘parties 
will bear their own: costs, ‘ 


‘Appeals « allowed, 
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(From: Allahabad) 

S. MURTAZA FAZAL ALI AND - 

. V. B: ERADI, „Jð. 


„ITA Appeals Nos. 812-814 of 1981, D/- 
Irshad Ali Khan- (Dead) by LRs. and 


others, Appellants v, State of U. P. and 
others, Respondents. 


`U. P. Imposition of Ceiling | ‘on Land 
Holdings: ‘Act (1 of 1961), S. 10 (2) — No- 
tice under, on original owner — Appel- 
lants seriously contesting factum of origi- 
nal owner having continued in cultiva- 
tory possession ‘till: death that’ occurred 
after enforcement of “Act — No finding 
given by Prescribed Authority - and Dis- 
trict Judge on that aspect — Case re- 
manded, . Decision: of Allahabad: High 
Court Reversed. G (Para 1) 

FAZAL ALE, J.:— After ‘having : heard 
learned counsel. for the parties weʻare of 
the opinion. that neither the ` District 
Judge nor the prescribed authority seems 


‘to. have gone. into the ‘real question’ in 


the ‘case as to whether Mumtaz Ali, who 
was the original owner of properties 
comprising 103 Bighas, 16 . Biswas `. and 
9 Biswansis, continued tobe in cultivatory 
possession-of -the land until ‘his death 
which occurred long after. the . coming 
into force. of the Act, The: District Judge 
as also the prescribed authority have 
merely, relied on the notice: under Sec- 
tion 10 (2). issued--by the prescribed: auth- 
ority where it. was mentioned that. Mum- 
taz Ali continued to ;be in- possession, This 
fact was, seriously | “ controverted by the 
appellants before :the prescribed auth- 
ority as, also before: the District Judge 
but there is no clear finding by. any of 
these authorities regarding the question 
of possession. The definite case of the ap- 
pellants, was that Mumtaz, Ali and Irshad 
Ali had separated each getting: half of the 
total: land. It was also alleged that the 
grand-sons of. Mumtaz Ali, : namely the 
four sons ‘of Irshad Ali — Mukarram Ali, 
Zafar’ Ali, Kanwar. “Ali and Anwar Ali — 
had. ; purchased the lands. from Mumtaz 
Ali z as far. back as 1957. “This plea 4 also does 
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not appear to have been noticed by the 
authorities concerned. However, the 
dominant question to be decided by the 
authorities would be whether Mumtaz 
Ali continued to be in cultivating posses- 
sion of the lands in aiepute held by him 
in 1961, : © 

2. Another Siete addressed to us 
was regarding the grove. This, however, 
is concluded by findings of fact and does 
not call for oud interference by this 
Court.. 

3. Tn these cikenmnetariens, therefore, 
we- allow this appeal and remit the case 
to the prescribed authority for. consider- 
ing the question as to whether or not 
Mumtaz Ali was in cultivating possession 
of the land in 1971 (sic) (1961) when the 
Ceiling Act came into force after examin- 
ing the contentions raised by the appel- 
lants before him. The: prescribed auth- 
ority will also determine whether the 
other grand-sons of Mumtaz. Ali were in 
separate cultivating - possession of : the 
lands claimed by them in 1971. The par- 
ties are directed to appear before the 
prescribed authority on ee 25th March, 
1981, ; 


te. 


Order. accordingly 


AIR ` 1981 ‘SUPREME ' COURT 1707 
(From: Madras) 


A. C. GUPTA AND D. A. DESAI, JJ. 
Civil Appeal No, 794 of 1979, D/- 22-1- 
1981. 
M. Mayandi, Appellant. v. The Diree- 
tor, Tamil Nadu State Prangpori Depit,, 
Respondent, 


Constitution of India, Arts. 133, 136 — 
Appellant, a driver in T. N. State Trans- 
port Deptt, —- Writ petition against his 
dismissal, allowed by single Judge — 
Division Bench in writ appeal thinking 
existence of material to sustain two 
charges — Finding on other charges, not 
challenged — Supreme Court in appeal 
finding no evidence to sustain the two 
charges — Decision of Division Bench, 
set aside and that of single Judge restor- 
ed — Decision of Madras’: High Court 
(DB), Reversed. {Para 4) 

ORDER:— The appellant who was em- 
ployed as a driver in Tamil Nadu- State 
Transport Department in the city of 
Madras was suspended from duty pending 
inquiry into ‘certain charges levelled 
against him following an incident that 
took place on. August - 19, 1970.. The 
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M. Mayandi v. Director, Tamil Nadu S. T. Deptt, 
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- (1) refused to pick up coed pas- 
sengers;. 

(2) refused to ee further on the. 
liné in spite of request by Checking In- 
spector and by the duty. conductor; 

- (3) stopped other’ buses at Safire 
Theatre in F. No. A.583 of Route 18 and: 
F.. No. A-990 of Route 11, and 

(4) misbehaved towards the 
Inspector.. ' 

2. The appellant’s EEE ER I to the: 
charges was not found satisfactory by. 
the. authorities and an inquiry was held 
by the Traffic Superintendent attached 
to the Office of the State Transport De- 
partment. Ultimately, the Joint -Di- 
rector of the State Transport Depart- 
ment by his order dated July 5,. 1972 
dismissed the appellant from service: 
The appeal taken by the appellant to the 
Director of Tamil Nadu State Transport 
Department -also failed. -The . appellant: 
thereafter filed a writ petition im the 
Madras High Court challenging the order 
of dismissal, A‘single Judge of the High 
Court found on charges 1 and 2 that on: 
the facts of the case the order of the 
Checking Inspector that the appellant- 
refused to obey would have exposed the: 
appellant to an offence punishable: under: 
Section 123 of the Motor Vehicles Act and 
that he was’ therefore justified in dis- 
obeying that order. The learned Judge 
held that charges 1 and 2 were unsus- 
tainable. He also held on a consideration 
of the evidence of the drivers of the two 
buses which were alleged to have been 
stopped by the appellant that there was 
no material to support charges 3 and 4 
and the said charges could’ not be taken 
to have been proved. The single Judge 
accordingly allowed the writ petition and. 
set aside the order of dismissal: of the 
appellant; Š 

` 3. On appeal by the Director of Tamil 
Nadu State Transport, Department, a, Di- 
vision. Bench. of the High Court set aside 
the order-of the single Judge. Before the 
Division Bench, the correctness of the 
finding recorded by the single, Judge on, 
charges 1 and 2. was not questioned. On. 
charges ,3 and 4, .the . Division Bench. 
thought that there was material ‘to sub- 
stantiate the said charges, The view taken 
by the Division Bench appears to rest on 
the answers ‘given by the Checking In- 
spector to certain questions put to him 
on cross-examination, In reply to- one 
question the Checking Inspector said: 
“You ‘had stopped the other. two’ buses”. 
It was not noted, ‘however, that the dri- 
vers of the said buses. had denied: that 
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they were made to stop their buses by 
the appeliant. This was pointed cut by 
the single Judge in his judgment. The 
other piece of evidence on which zhe Di- 
vision Bench relies is the following (re- 
ply) given by the Checking Inspector to 
another question: 


“That you had created a scene end had 
held up vehicles were witnessed by Fly- 
ing Squad Sub-Inspector and other Sub- 
Inspectors and traffic constables. Since 
you had refused to take vehicle on line, 
they had difficulty in clearing the traffic 
jam.” The traffic jam was due to the re- 
fusal of the appellant to proceed with a 
bus which was over-crowded in violation 
of the provisions of the Motor Wehicles 
Act. As already stated the correctness of 
the finding on charges 1 and 2 was not 
questioned before the Division Bench. 
The conduct of the appellant in refusing 
to move his bus has been held to have 
been justified. 


4. We have gone through the evidence 
ourselves. We do not also find any evi- 
dence to substantiate charges 3 and 4. 
Accordingly we allow this appeal with 
costs; the order of the Division Bench 
is set aside and that of the single Judge 
is restored, 

Appeal allowed. 


AIR 1981 SUPREME COURT 1708 
(From: Allahabad) 
V. R. KRISHNA IYER AND 
A. P. SEN, JJ. 


Civil Appeals Nos, 1308 of 1977 and 
1135 of 1979, D/- 2-4-1980. 


U. P. State Electricity Board, Appel- 
lant v. Abdul Sakoor Hashmi and others 
etc., Respondents, 


Electricity (Supply) Act (54 ef 1948), 
Ss. 79 (c) and (k) and 15 — Regulation 
framed by U. P. Electricity Board on 
18-12-1970 — Delegation of power by 
Board — Regulation empowering mak- 
ing appointments and terminating them 
— Regulation not invalid. (Corstitution 
of India, Art. 245). Decision of Allahabad 
High Court, Reversed. 

The Regulation framed by the U. P. 
State Electricity Board laying down the 
mode of appointment to various posts, 
the appointing authorities competent to 
terminate their services, is not irvalid on 
the ground: that the Board had ro power 
to delegate in ‘that regard. Decision of 
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U. P. State Electricity Board v. Abdul Sakoor 


ALR: 


Allahabad High Court, Reversed... 7 
(Paras 4, 5) 


Section 79 (k) is a residuary provision 
which embraces the power to make regu- 
lations in regard to functions of the 
Board. Section 79 (c) is more ‘restricted 
and confines itself to defining the duties 


of officers and other employees of the 
Board and their allowances. and other 
conditicns of service. The appropriate . 


provision which will empower the Board 
to make regulations regarding termina- 
tion of service and disciplinary action 
vis-a-vis employees of the Board js Sec- 
tion 79 (k). Concerned language used is 
sufficient to cover making up of provi- 
sions to terminate employment, It is un- 
doubtedly a clear function of the Board 
under S. 15 to make appointments of its 
officers and employees, The power, so 
vested by necessary implication carries 
with it the power also to take disciplinary 
action or to terminate employment. It, 
therefore, follows that S. 79 (k) takes 
within its sweep the power to maintain 
or to take disciplinary action, 

(Paras 4, 5) 

KRISHNA IYER, J.:— Although there 
are two questions, one of fact and one of 
law, which arise in these two appeals, 
the learned Attorney-General fairly left 
the final outcome on the question of fact- 
untouched because he was more concern- 
ed with a correct construction of Sec- 
tion 79 (k) read with S. 15 of the Electri- 
city (Supply) Act, 1948 and the validity 
of regulations framed by the U. P, State ~ 
Electricity Board on December 18, 1970 
in exercise of the powers conferred by 
S. 79 (c) of the Act. That regulation lays 
down the mode of appointment to vari- - 
ous posts under the Board, the appoint- 
ing authorities thereof, the authorities 
who are competent to impose punishment 
on the employees and the authorities 
competent to hear appeals against dis- 
ciplinary action. The said regulation was 
published in the U. P. Gazette dated 2-1- 
1971 pages 65-71 (Part I). 

2. This regulation was struck down 
by the High Court on the score that there 
was no power of delegation by the Board 
which made the appointments and which 
ordinarily would be clothed with the 
power of terminating appointments, It is 
common ground that there is no specific 
provision under the Act which authoris- 
ed the Board to delegate its powers and, 
therefore, the question turns upon the 
correct meaning and amplitude of Sec- 
tion 79 (c) & (k) of the Act. We think 
that while S. 79 (c) has been relied upon 


- 
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“ yesiduary provision which embraces 
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by the authority making. the.-regulation, 
the appropriate provision is: S. 79 (k) 
which we read at this stage: - 

“79. The Board may make regulations 
not inconsistent with this Act and the 
Rules made thereunder to provide for all 
or any of the following matters, name- 
ly:— 

(k) any other ‘matter arising out of the 
Board’s functions under this Act for 
which it is necessary or expedient to 
make regulations.” 

3. Section 79 (c) which has actually 
been relied on may also be extracted 
here: 


“79 (c). The duties of officers and other 
employees of the Board, and their sala- 
ries, allowances and other conditions of 
service.” 


4. It is obvious that S. 79 (k) is a 
the 
power to make regulations in regard to 
functions of the Board. Section 79 (c) is 
more restricted and confines itself to de- 
fining the duties of officers and other 
employees.of the Board and their allow- 
ances and other conditions of service. In 
our view the appropriate provision which 
will empower the Board to make regula- 
tions regarding termination of service 
and disciplinary action vis-a-vis emplo- 
yees of the Board is S. 79 (k). Concerned 
language used is sufficient to cover mak- 
ing up of provisions te terminate employ- 
ment, It is undoubtedly a clear function 
of the Board under S. 15 to make ap- 
pointments of its officers and employees. 
That provision reads: 

“S. 15. The Board may appoint a Se- 
cretary and such -other officers and em- 
ployees as may be required to enable the 


Board to carry out its functions under 
this Act. : 
Provided that the appointment of 


the Secretary shall be subject to the ap- 
proval of the State Government.” 


5. The power, so vested by necessary 
implication carries with it the power also 
to take disciplinary action or to termi- 
nate employment. It, therefore, follows 
that S. 79 (k) takes within its sweep the 
power to maintain or to take disciplinary 
action. We cannot, therefore, agree with 


the High Court that the regulation is in- ` 


valid. 


6. We are reinforced in this view by 
the pragmatics of the situation. The Elec- 
tricity Board is an enormous undertaking 
which employs several thousand em- 
ployees. We are told that over a lakh of 
‘employees serve under the Board cur- 
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rently. It- would be virtually impossible 
for the Board to carry on ics functions if 
every time every minion under it were to 
be subjected to disciplinary action- only 
by the Board which is the top body act- 
ing as a corporate entity. We do not think . 
that the provisions of the Act can be 
interpreted into an impossible position 
for the Board. On the other hand a more 
viable construction ‘is what we have indi- 
cated above. 


7. In this view, we reverse the fiñd- 
ing of the High Court in regard to -the 
interpretation it has put on che validity of 
the regulation and hold that the Board 
was competent to make the regulation in 
question. Even so, having regard to the 
special facts of this case th2. learned At- 
torney-General has rightly agreed that 
the order reinstating the employees may 
be allowed to stand, We, th2refore, allow 
the appeal in part to the extent of the 
vires of the regulation but otherwise 
dismiss it in so far as the factual conclu- 
sion is concerned. There will be no order 
as to costs, 

f Appeals partly allowed. 


AIR 1981 SUPREME COURT 1709 
(From: Allahabad) 
P. N. BHAGWATI AND BAHARUL 
` ISLAM, JJ. 


Civil Appeal No. 798 of 1981, D/- 25-2- 
1981, 

Manazir Hussain, Appellant v. Dy. 
Director, Consolidation, U. P. and others, 
Respondents, 


Constitution of India, Arts. 136, 226 — 
Appeal arising out of dismissal of writ 
petition against order of Dy.. Director 
(Consolidation) in revision — Question in 
regard to certain khatas, not properly 
considered —- Orders of High Court and 
Dy. Director set aside — Case remanded 
to Dy. Director for disposa: of the case 
within two months — Decision of Alla- 
habad High Court, Reversed. (U. P. Con- 
solidation of Holdings Act (5 of 1954), 
S. 48). . (Para 2) 


JUDGMENT:— Special leave granted. - 

2. It appears from the order of the 
Dy. Director (Consolidation) that he has 
not considered the question in regard to 
khatas Nos. 135 and 356 on merits and 
he has set aside the order of the Assistant 
Settlement Officer (Consolidetion) without 
proper consideration of- the matter, We 
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would, therefore, set aside the order pass- 
ed. by the High Court as also the . order 
of the Dy. Director (Consolidation) in.so 
far as these orders relate to khatas Nos. 
135 and 356 and- remand the case to: the 
Dy. Director (Consolidation) so that he 
may consider the revision. application: of 
respondents. Nos.. 4 to 11 in r2gard to 
khatas Nos, 135 and 356 and dispose it 
of on merits after considering the oral 
and documentary evidence in r2gard to 
these two khatas. Since the case is an old 
one we direct the Dy. Director (Consoli- 
dation) to dispose of the case as early as 
possible and'in any. event not later than 
the expiration of two months from today. 

3. The parties will appear tefore the 
Dy. Director (Consolidation) at 11 a. m. 
on 9th March, 1981 for furhter directions 
in regard to. the hearing of ‘the case. ‘ 


4, Status quo. -as on “today” , “will be 
maintained -until disposal of tke case 
by the Dy. Director (Consolidation). . . 


5. There will be no order as to costs,” 
Order aczordingly, 





AIR 1981 SUPREME COURT 1710 
(From: 1980 Cri LJ NOC 86 (Madh Rra)) 
A. P. SEN AND V. B. ERADI, JJ. 


Criminal Appeal No, 238. of 1979,, DI 
2-3-1981, 


Ummilal, Appellant v. State af Madhya 
Pradesh, Respondent, 


Penal Code (45 of 1860), S. 302 — 
Sentence —- Murder -by accused ‘of: ‘his 
‘brother’s wife and nephew — Accused 
(young) slapped: by his brother during 
quarrel] — Murder committed under ‘sud- 
-den impulse-in grave -fit of rage — In ends 
of justice, death sentence commuted: into 
imprisonment ‘for life:: 1980 Cri LJ NOC 
86 Madh Pra), (Pt, B), Reversed, 

ares B 4) 

JUDGMENT: ; The S aboan Uininilal 
was convicted by the learned Additional 
Sessions Judge, Seoni, Madhya , Pradesh, 
under Section 302 of the. Penal Code . on 
the charge that at about 12 noon on Octo- 
ber 20,.1977, he committed, the murder. of 
his brother’s wife, Faggobai and her.. 9 
year old son Suresh Kumar. The sentence 
of death imposed upon the appellant for 
the aforesaid offence , was confirmed by. 
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Ummilal v.: State of M..P, 


A. LR, 


the High Court and hence this ee by. 
special eave. 

2. There is cise and. inconbroverdbie 
evidencé to prove the charge that the b 
appellant committed the .murder,. of 
Faggobai and Suresh’ Kumar. - Khilai, 
P.W. 4 and Ballu, P.W. 14 as also the 
dying declaration Exh. P-17 of the deceas- 
ed Faggóbai, which was recorded by Dr. 
Jain, P.W. 15, leave no manner of doubt 
on that aspect of the matter. Shri T. U. 
Mehta who appears on behalf of the ap- 
pellant has not been able successfully to 
persuade us to take a view contrary -to 
that taken by the trial court and the 
High Court on- the 3 merits of the convic- 
tion, > P ] 


3. The only question which survives ` 
for consideration is as to whether the sen- 
tence of death must be confirmed,’ Hav-|, 
ing given our best consideration to this 
matter we find ourselves unable to ‘agree 
that the death sentence is called ‘for. -It 
is the case of the prosecution ‘itself that! 
at about 11 O'clock on the morning of 
October: 20, 1977 there was a ‘quarrel be-. 
tween’ the appellant and his brother Hari, 
Prasad, the husband of * the deceased. 
Faggobai, during‘ the 'course of >` which! 
the appellant was -slapped by his brother, 
The quarrel appears ‘to have taken place, 
over ‘the grazing of cattle by Hari Prab. 
sad: ‘The appellant seems to have’ ‘been! 
incensed by the treatment accorded - to 
him by his brother-as a result of which’ 
he went home straight and committed the: 
dastardly attack on Hari Prasad’s wife 
and son, The appellant was just about: 
22 years ‘of age and appears to ‘have: 
acted under a sudden impulse in a grave: 

t of rage. In these circumstances’ we; 
are of the‘ opinion that the ends of jus- 
tice will be met by sentencing the appel- 
lant to imprisonment for life, 


eee aoe 


4, Accordingly: we ‘confirm the con- 
viction of the. appellant under Sec, 302 
of the Penal .Code but set aside the sen- 
tence of death imposed „upon him and 
sentence him: to imprisonment for life. 


er ye Order. accordingly. 
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AIR -1981 SUPREME: COURT. 1721 - 
(From: Madhya Pradesh)** - 
Ð. A. DESAI, R. S. PATHAK, 


< AND E. S. VENKATARAMIAH, JJ.* 


Civil Appeal No. 


28-4-1981. 

Hasmat Rai and another, Appellants 
v. Raghunath Prasad, Respondent. 

‘(A) Constitution of India, Article 136 
— Appeal by special leave — Finding 
of fact — Bindirg nature of — Suit for 
eviction under M. P, Rent Control Act on 
ground of bona fide requirement for 
starting landlord's own - business — In 
second appeal, tenant alleging aequisi- 
tion of premises by landlord, sufficient 
for landlord’s need — Finding given by 
ignoring fact of acquisition — Not bind- 
ing. (M. P. Accommodation Control Act 


(Al of 1961), Section 12 (1) (f)). 


a 


be 


The finding of fact ignoring incontro- 
vertible admitted position which would 
non-suit the plair:tiff if upheld would be 
travesty, of justica 

Wheré during ~he pendency of second 
appeal in. suit for eviction of tenant on 
the ground that the premises were hona 
fide required by the landlord for start- 
ing his business, the tenant pointed out 
that the landlord had acquired posses- 
sion of another premises in the building 


in question which would meet landlord’s' 


need for his business, the finding given 
by ignoring this admitted position would 
not be binding in appeal under Art, 136. 
(Para 12). 
(B) M. P. Acecmmodation Control Act 
(41 of 1961), Section “12 (1) (f) — ‘Suit 
for eviction on ground of personal busi- 
ness requirement —- Decree for eviction 
— Acquisition of premises: by landlord 
during pendency cf second appeal — Ten- 
ant can rely on tkat development, Second 
Appeal No. 113 ef 1961, D/-~ 17-4-1976 
(Madh. Pra.) Reversed; 1971- MPLJ 888 
held overruled in view of AIR 1975 SC 
1409, 


*In this case the Judges of the Supreme 
Court differ.in heir views. The major- 
ity view is taken by Desai and Ven- 
kataramiah and the minority view by 
Pathak, J, . 


The judgments are printed i in ie order 
in which they are given in the cartined 
copy. 


Second Appeal No, 113 of 1969,. D} 
17-4-1976" (Madh; Pra), Zs 
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1108 of 1976, D/- 


(Para 12). 
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Where possession is sought -for per- 
sonal requirement it would ` be correct 
to say that the requirement pleaded by 
the landlord must not only exist.on the 
date of the action: but must, subsist till 
the final decree or an order for eviction 
is made. If in the. meantime events have 
cropped .up which would show, that the 
landlord’s requirement is wholly | satis- 
fied then in that case his action . must 
fail and in such, a situation it is incor- 


reck to say that.. as decree or 
order . for eviction is „ passed against 
the tenant . he ; cannot „invite 
the Court , to take., into considera- 


tion subsequent events. Once an. appeal 
against decree or order of eviction is 
preferred, the appeal being a continua- 
tion of suit, the landlord’s need must be 
shown to continue to..exist at appellate 
stage. If the tenant is. in a position to 
show that the need or requirement no 
more exists because. of. subsequent 
events, it would be open -to him to point 
out such events and the Court: including 
the appellate Court -has:: to. examine; 
evaluate and adjudicate the same. Second 
Appeal No,' 113 of 1969, ‘D/- 17-4-1976 
(Madh. Pra.) Reversed; 1971 MPLJ 888, 
held ‘overruled in view ‘of ‘AIR 1975 SC 
1409. : (Para 14) 


(©) M. P. Acson Contrat Act 
(41 of 1961), Section 12 (1) (€) and (f) — 
Suit for‘ eviction of tenants from a build- 
ing for’ personal business requirement — 
During. “pendency _ of ‘second “'' appeal, 
Jandlord * acquiring ` ‘posséssion of one of 
the premises — “No pleadings as’ per Sec- 
tion 12° (1) (e) — Eviction of tenant in 
another premises ‘cannot be' granted on 
ground ` of need for residence — Second 
Appeal No, 113 of 1969, D/- 17- 4- 1976, ` 
(Madh Pra), ‘Reversed, © 

Where the : landlord’ ‘filed suit for evi- 
ction of tenants’ from premises in a 
building on ground of ‘personal require- 
ment for:starting his -business and the 
tenant in- the ‘suit'premises during the 
penden¢y of ‘second ' appeal ' pointed out 
acquisition’ of possession of one of the 
premises - by the: landlord and" claimed 
that that’ was sufficient for the business 
need. of: the. landlord, the High Court 
could not grant eviction of: - tenant .oc- 
eupying suit premises on the ground of 
personal requirement of the: landlord 
for residence when, the necessary plead- 


ings for; that.. , purpose . -as required by. 
Section 12 (1)- (€) were ‘not made’.in the 


 1712:8.C, 


plaint.. ..Second Appeal. No. 112 of 1969 
D/- 17-4-1976 (Madh. Pra.) Reversed. 
. (Para 16) 


(D) M. P. Acenda on Control Act 
(41 of 1961), Section 12 (1) (f) — Am- 
endment of plaint in second eppeal — 
Suit for eviction of tenants frem entire 
building comprised of two premises on 
ground of personal requirement for 
business purpose — Second appeal by 
tenant in smaller premises — Tenant in 
his written statement: alleging that 
landlord obtained decree for eviction 
from larger premises and that premises 
was sufficient to meet landlord’s need 
— Tenant seeking amendment of plaint 
during pendency of second appeal, that 
landiord acquired ` possession of larger 
premises and that was suffi- 
cient for his purpose — Amendment, 
held, could not be refused oa ground 
that it was moved 35 years after ac- 
quisition of premises by landlord, Second 
Appeal No, 113 of 1969, D/- 17-4-1976 
(Madh. Pra.), Reversed. (Civil P. C. 
(1908), O. 6, R. 17). (Para 12) 


(E) M. P. Accommodation Control Act 
(41 of 1961), Section 12 (1) (f) — Suit 
for eviction from two premises in a 
building on main road in city of Bilas- 
pur for starting shop of Chemist and 
Druggist — During pendency of second 
appeal plaintiff coming in possession of 
one of the premises having 18’ frontage 
‘and 90° depth plus portion at the back 
of premises already in landlord’s posses- 
sion — Held, in absence of pleading aS 
to extent of landlord’s  recuirement, 


High Court should have held pre- 
mises in landlord’s possession as suffi- 
cient for his need. (Per Majority — 
Pathak, J. contra). (Paras 12, 29) 


(Œ) M. P. Accommodation Control 
Aci (41 of 1961), Sections 12 (1) (h) and 
18 — Suit for eviction from two pre- 
mises in a building for purpose of recon- 
struction — Landlord coming im pos- 
session of larger premises during evic- 
tion proceedings — If landlord proves 
that he is interested in rebuilding the 
smaiier premises also, necessary direc- 
tions under S. 18 must be given. 


(Para 19) 

Cases Referred : Chronological Paras 
AIR aR SC 1409: (1975) 3 SCR 958 

5, 14 

1971 MPLJ 888 5, 14 


“ M/s. $. K. Mehta, P. N. Puri and E. .M.. 


S. Anam, Advocates, for Appellants; Mr. 
P. P. Juneja, Advocate, for Respondent. 


~ Hasmat Rai v. Raghunath’ Prasad 


„condition 


ALR. 


DESAI, J.:—:A tenant. under decree 
of eviction is the - appellant in this ap- 
peal by special leave. 

2. Respondent landlord filed a suit for 
recovery of possession of premises be-~ 
ing a small shop admeasuring 7’ x 22’ 
forming part of a big non-residential 
building situated in Sadar Bazar, Bilas- 
pur town in Madhya Pradesh on two 
grounds, to wit: (i) that he (landlord) 
intended to open a medicine shop and 
he had no other reasonably suitable ac- 
commodation for the same in the town; 
and (ii) that he (landlord) required the 
suit building for the purpose of recon- 
struction and repairs which could not 
be carried out unless it was vacated by 
the defendant. The tenant resisted the 
suit pointing out that the landlord on 
his own admission as set out in plaint 
para 4 was in possession of a major 


portion of a non-residential building of * 


which he acquired possession from the 
firm of Goraldas Parmanand which ac- 
commodation was sufficient for starting 
the business of Chemists and Druggists 
shop, It was also- contended that the 
building was not in a dilapidated con- 
dition and did not need _ reconstruction 
and repairs, 


3. The trial Court recorded a finding 
that the building was in a dilapidated 
and reconstruction of it was 
essential and the landlord had sufficient 
funds to undertake reconstruction. On 
the question of personal: requirement of 
plaintiff to start a medicine shop, the 
trial Court recorded a finding that in the 
front portion of the building landlord 
would start his business as Chemists and 
Druggists and the rear of the building 
would be utilized by him for his resi- 
dence, It was further held that as the 
landlord’s requirement was a composite 
one in that he wanted to reconstruct 
the building and then use the whole of 
it for himself, therefore, the tenant was 
not entitled to be inducted in the recon- 
structed building which he would have 
been entitled to claim under Section 18 
of. the Madhya Pradesh Accommodation 
Control Act, 1961 (‘Act’ for short). 


-4, An appeal by the tenant to the 
District Court elicited in para 20 a find- 
ing that though the landlord was study- 
ing he might choose his career for 
business after he completed 
education and he had got Rs. 8,000/- in 
a fixed deposit account in a bank and 
even though he obtained a decree against 
the firm of M/s. Goraldas Parmanand he 


È] 


his >» 


` 1984 * 


4, 


had: not go- actual. possession as the liti- 
gation was ‘still pending -and, therefore, 
the plaintiff's requirement -of the whole 
building was established. -The. finding 


' that the house was in dilapidated condi- 


tion and required reconstruction was 

rmed, ` ae i 
p When the matter reached the High 
Court in second appeal by the tenant an 
application under Order VI Rule.. 1% 
Civil Procedure Code was: made- praying 
for an amendment to the written state- 
ment alleging taat the firm Goraldas 
Parmanand. has vacated the whole of .the 
remaining portion of the building exclud- 
ing the premises in possession of the 
tenant measuring 7’ x22’ and that the 
plaintiff has obtained actual possession 
of the same and if this aspect was taken 
into consideration the plaintiff landlord 
would not be entitled to a decree for 


£ eviction. under S., 12 (1) (£) of the Act. 


E: 


The High Court rejected the application 
observing that tae adjoining portion oc- 
cupied by firm Goraldas Parmanand was 
vacated by the firm as far back as in the 
year 1972 and therefore the application 
for amendment filed 34 years after the 
filing of the appeal must be rejected on 
the ground of delay and laches, Further, 
despite the judgment of this Court in 
‘Pasupuleti Venkateswarlu v. The Motor 
& General Traders, (1975) 3 SCR 958: 
(AIR 1975 SC 1409) the High Court felt 
considerable hesization in taking note of 
this event subsecuent to the. passing of 
the decree for eviction by the.trial Court 
because of its earlier decision in Taramal 
v. Laxman Sewax 1971 MP LJ 888, in 
which .it was held that the definition of 


‘tenant’. in tke Act would not 
enable a tenan:, though in pos- 
session but ageinst whom a decree 
or ‘order for eviction has beem 


made, to invite the Court to take notice 
of events subsequent to the passing 
the decree for eviction by the trial Court. 
The decision of this Court: was distin- 
guished on the ground that the definition 
of the expression ‘tenant’ 


tion) Control Act, 1960, was «somewhat 
different and was wide enough to in= 
clude such persons. The High Court ac- 
cordingly rejected the application and 


dismissed. thé second appeal confirming . 


the decree for eviction.’ 


- “6, Section 12 (17 (f) under which evic-- 
tion of the tenant, is sought- by the land-, 


lord reads as under:— _ 
1981 S. C./108 X` G—3 
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in Andhra: 
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“that the accommodation let for non- 
residential. purposes is - required bona 
fide by the landlord. for the purpose of 
continuing or starting’ his business or 
that ožanyofhis major sons orunmar- 
ried daughters if he.is the owner thereof 
or. for any person..for whose benefit the 
accommodation is held and that the land- 
lord or such person has no other-reason- 
ably suitable non-residential accom- 
modation of his own in his occupation in 
the city or town. concerned”, . 

In- order to be able to seek eviction of a 
tenant under Section 12. ‘1) (f) the land- 
lord hes not only to -establish that he 
bona fide requires the accommodation 
let to the tenant for non-residential pur- 
poses for the purpose of continuing or 
starting his business but he must fur- 
„ther show that the landlord has no other 
reasonably . suitable non-residential ac- 
commodation of his own in his occupa- 
tion in the, city or the town concerned, 

.T. Tke landlord in this case seeks. evic- 
tion of the. tenant from a building let 
for non-residential purpose. He can 
obtain possession either for continuing 
or starting his business. He was a stu- 
dent at the relevant time. He appeared 
to have completed his education there- 
after. It is stated in the plaint unambi- 
guously that he wanted to start busi- 
ness by opening a - medicine shop. In 
other words, he wanted to start a Che- 
mist and Druggist shop. He must, there- 
fore, show that he has not got in his pos- 
session a reasonably suitable non-rési- 
dential accommodation of his own in his 
occupation in the town of Bilaspur. 


8. There is a building in the city of 
Bilaspur situated in Sadar Bazar, obvi- 
ously a business locality. Respondent- 
landlord claims to be the owner of the 
whole building. The suit premises in 
possession of the tenant in. which he is 
carrying on a small kirana shop admit- 
tedly admeasures 7’ frontage on the main 
road and 22’ in depth, In other. . words 
it is 7 x 22’. The whole -building of 
which demised premises form .a small 
part appears to be having a frontage of 
28’. 3° passage has to ‘be excluded. The 
premises in possession of the tenant has. 
a frontage of 7’. - The. length of. the 
building or what is styled as depth: was 
given, ouz to.us as. 90’ by learned. coun- ` 


- sel for respondent-landlord. 18’ frontage 


with 90’ depth was thus in possession. of 
firm Goraldas Parmanand.. Respondent. 
landlord had also initiated proceedings 
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for obtaining possession of the premises 
occupied iby firm Goraldas: Parmanand 
on the same :ground, namely,: that he 


wanted. to start his business: of Chemists © 


and Druggists in-the building. . cabe 

9. The’ question ‘is. -whether -zhe ` pre- 
mises occupied by ‘firm’ Gorald3s © Par“ 
manand has-been’ vacated by the ‘firm. If 
the -answer is in affirmative, ‘the respon- 
dent ‘landlord has thus obtained’ vacant 
possession ‘of the whole’ of “the premisés 
occupied by firm - Goradldas’’ Parmanand. 
Looking “to- the map ' ‘annexed to- the 
plaint ‘and’ ‘the’ evidence’ led” in: the ` case 
and ‘the - dimensions of: the premises 
stated at the: heating of * this’ aypeal the 
area vacated by the ` previous tenant 
would: be 18’ x 90’ plus portion at the 
back of the premises occupied by the 
present appellant which would 5e 7 68" 
and it has come in possession of the re- 
spondent, The: last question would be if 
landlord obtained. vacant possession sub- 
sequent to the decree passed against the. 
present appellant tenant’ by the Trial 
Court, whether the subsequert ‘event 
could be noticed by the Court fcr mould- 


ing the ‘decree- against the present appel~ 


Tant tenant. - 


10. Section. 12. dinite. with a “non ob- 
stante clause thereby curtailing’ the right 
of the landlord-:to seek eviction -of the 
tenant which he might have under any 
other law and: the right of eviction is 
made subject to the. overriding provision 
oi Section 12. -It is thus an enabling 
section. In order to avail of the bene- 


fit conferred by Section 12 to seek evic-. 


tion of the tenant the landlord must 
satisfy the essential ingredients of the 
section. The landlord in this case seeks 
eviction of the tenant under S. 12 (1) (£). 
He must, therefore, establish (i) that hé 


requires: bona fide possession of a build-. 


ing let for non-residential purpose for 
continuing or starting his business; and 
Gi) that he has. no other reasonably suit- 
able non-residential accommodation of 
his own in his occupation in the city or 
town concerned. The burden to estab- 
lish both the requirements of S 12(1) () 
is squarely on the landlord. And before 
an allegation of fact to obtain the relief 
required is. permitted to be proved, the 
law of pleadings require that such facts 


have to be alleged and must ke put, in’ 


issue. Ordinarily, ‘therefore, when a 
landlord seeks eviction under S. 12 (1) ( 
the Court after satisfying i self that 
there are proper pleadings must frame 
two issues namely (i) whether the plain- 
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tiff landlord proves .- that he’. bona fide 
requires ‘possession. of a ‘building Jet to 
the‘tenant for non-residential purpose 
for‘ continuing 'or' 
and . Gi) whether’ he’ proves: that he has’ 
no other’ reasonably suiiahle non-resi- 
dential accommodation of his own in the 
city or town concernéd. Without elabo- 
rating ‘we must ‘notice a well -established 
proposition that any amiount’-of proof 
offered without. pleading is generally of 
no’ -relevance, : 


"HL. ‘Turning to ithe pisdir in this 
case. the plaintiff in para 6 of the plan 
has stated as under :— 


“The plaintiff intends to start his own 
business in the said | building after the 
said reconstruction. ‘He intends to open 
a medicine shop “therein. The plaintiff 


‘bona. fide requires, the suit house for iha 


above purpose. He. has no other suitablé 


accommodation fer the. same. in the 
town.” l 
The cryptic avernment is that the 


plaintiff -has. not got any other reasonably 
suitable . accommodation in the same 
town. However, in para 4 of the plaint 
it is stated ‘that the major portion of the 
building is in occupation of. the’: firm 
Goraldas Permanand .and the . plaintiff 
has already obtained a- deéree . for: its 
eviction therefrom’. The defendant in 
his written statement has in-term stated 
that the defendant is- in ‘possession of . @ 
small portion of the building the remain- 
ing portion of which was in posses- 
sion of frm M/s. Geraldas Parmanand, 
In Para 6 of the written statement it is 
further stated that on his own admis- 
sion, the plaintiff. has got a suitable af- 
ternative’ accommodation: being the pre~- 


‘mises: for which a decree of eviction is 


obtained for doing. business and which 
is more than sufficient for his require- 
ment. The Jearned Trial Judge framed 
Issue No: 2 (a) on the question whether 
the plaintiff landlord had no other re- 
asonably suitable accommodation of his 
own in his. occupation in the city. While 
recording finding'on this issue the cryp~ 
tic: observation in para 19 of the judg- 
ment is that the pleintiff is a. student 
and he has no other accommodation for 
starting. his own business. There is not 
the slightest reference to the decree ad- 
mittedly obtained by the plaintiff against 
firm M/s. Goraldas Parmanand which 
firm was carrying on business in a por- 
tion ‘of the building which the plaintiff 
himself has described as.the major por- 
tion of the building, the suit premises 


` starting his business, . 


ay 


-being a -smali portion of .the:.whole 


v 
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building. .In the. first -appeal . this 
contention is  disposed.-.of by ~ob- 
‘serving ‘that. the alternative ..accom- 


` modation which the defendant has plead- 


ed in his written statement is under 
litigation and therefore it cannot be 
‘treated as available to the plaintiff.’ 
_12. In the second appeal in the High 
Court the defemdant appellant an appli- 
cation under Order’ VI Rule 17 for am- 
endment of the written. statement for 
elaborating what -was- already stated 
that not only the decree obtained by the 
plaintiff against the adjoining tenant of 
the same building namely firm of M/s. 
‘Goraldas Parmanand has become final 
but the plaintiff in execution of the 
decree way back in 1972 obtained actual 
possession of the whole of the area oc- 
cupied by that firm and that forms major 
portion of the whole building. This ap- 
plication, thouga, in our opinion, to be 
wholly superfluous in view of the plead- 
ings hereinbefore set out and in view 
of the fact tha; the-burden of proof of 
establishing thet the landlord was not 
in possession of a reasonably suitable 
accommodation in the same town was 
on the plaintiff was rejected on untena- 
ble ground that the defendant appellant 
was guilty of dalay and -lachés, This ap- 
plication for amendment deserves to be 
granted, and we grant the same. What 
is its impact? Even while rejecting the 
application the High Court in terms ob- 
served in para 4 of its judgment as 
under: — - 

‘Adjoining portion was 
firm Goraldas Parmanand 
as in the year 1972.’ 
The High Court thus had before it a 
fact beyond dispute and- beyond con- 
troversy that the major portion of the 
building was vacated by the adjoining 
tenant way back in 1972. This was an 
uncontroverted tact. Therefore remand 
on this point is an exercise in futility 
because the fact alleged in the applica- 
tion for amendment is admitted, After 
rejecting the application on wholly un- 
tenable ground -he High Court in 1976, 
affirmed the fincing wholly contrary to 
record as available at that stage that 
plaintiff landlord had no other reason- 
ably suitable non-residential accommoda- 
tion of his own in his occupation in the 
city even though on landlord’s own ad- 
mission he had aquired vacant possession 
ofa major porticn of the building let for 
non-residential purpose as far back as 
4972. In the course of hearing we were 


vacated by 
as far “back 
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. repeatedly “tolduthat the finding of facts 


are sacrosanct, : The finding of -fact ig7 
noring incontrovertible -admitted posi- 
tion * which: would-non-suit-ihe plain: 
tiff if upheld would be travesty of jus- 
tice. The burden being on the plaintiff 
to show that*he had no other reasonably 
suitable accommodation for carrying on 
the busitiess which he wanted ` to’ start 
in the suit premises, it:was for the plain- 
tiff to show that he had not- acquired 
possession ‘from firm ~Goraldas Parma- 
nand. Alternatively, the plaintiff should 
have shown that the said adjacent ac- 
commodation was-not reasonably suita- 
ble for the business he wanted to start, 
He’ has done neither. On the contrary 
plaintiff has admittedly adopted a posi- 
tion in-the plaint that he not only want- 
ed suit premises but also the adjoining 
premises of which he had obtained pos- 
session for starting his business. In such 
a situation if the High Court had kept 
in view that the plaintiff had already 
with him viz., possession of a building 
having 18” frontage on the main road 
and 90’ depth plus portion at the back 
of the suit premises in his possession it 
would have to come to an affirmative 
conclusion ‘that the plaintiff had suffi- 
cient accommodation fer starting his 
business as a Chemists and Druggists. It 
was nowhere pointed out by the plain- 
tiff that the shop of Chemists and Drug- 
gists or a medicine shop would require 
frontage of more than 18’. 18 frontage 
on a main road in a city like Bilaspur is 
sufficiently attractive and accommodat- 
ing. The depth of the shop as given out 
to us being 90; therefore landlord ‘has 
how in his possession shop admeasuring 
18’x 90" plus the area of 7’x90’ at the 
back of the suit premises being part of 
the same building. Would this not 
provide more’ than ample accommodation 
to the plaintiff to start his business as a 
Chemists and Druggists? Not one word 
has-been said that the “accommodation 
which is already in possession of the 
plaintiff is neither suitable nor ‘reason- 
ably suitable nor sufficient for starting 
his business, In fact the very stand of 
plaintiff landlord as accepted by the 


. High Court that some portion at the 


back would be utilised by landlord for 
residence would affirmatively establish 
that landlord has more than enough 
vacant accommodation in possession: for 
starting his business, ` 


_ 13. The difficulty which the High 
Court experienced was whether a tenant 
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the Court to take inté consideration the 
events subsequent to- passing of the 
‘decree which if noticed would non-suit 
the landlord, i f 


14. The definition of expression ten- 


ant’ in the Act excludes from its opera- 
tion a person in possession against whom 
any order or decree for eviction has 
been made. The High Court referred to 
its earlier judgment in Taramal’s case 
(1971 MPLJ 888) wherein it was held 
that the protection to a statutory tenant 
lapsed with the passing of a decree. and 
such a person had no right io bring 
on record new circumstances which 
were not in existence at the date of the 
passing of the decree, This .approach 
-wholly overlooks the scheme of the Rent 
‘Restriction. Act. The M. P. Act enables 
-a landlord to seek eviction of a tenant 
‘and obtain possession under various cir- 
cumstances set out-in Section 12. If a 
landlord bona fide requires possession of 
a premises let for residential purpose 
for his own use he can sue and obtain 
possession. He-is equally entitled to 
obtain possession of the premises let for 
non-residential purposes if he wants to 
continue or start his business, If he com- 
mences the proceedings for ev-ction on 
the ground of personal requirement he 
must be able to allege and show the re- 
quirement on the date of initiation of 
action in the Court which would be his 
cause of action. But that is not sufficient. 
This requirement must continue through- 
out the progress of the litigetion and 
must exist on the date of the decree and 
when we say decree we mean the decree 
of the final Court.: Any other view 
would defeat the beneficial provisions of 
a welfare legislation like the Rent Re- 
striction Act... If the landlord is able 
to show his requirement when the action 
is commenced and the requirement con- 
tinued till the date of the decree of the 
Trial Court and thereafter during the 
pendency. of the appeal by tne tenant 
if the landlord comes in possession of 
the premises sufficient to satisfy his re- 
quirement, on the view taken by the 
High Court the tenant should be able to 
.show that the subsequent events disen- 
titled the plaintiff, on the only ground 
that here is tenant against wrom a de- 
cree or order for eviction has been pas- 
sed and no additional evidence was ad- 
missible to take note of subsequent 
events. When a statutory: right of ap- 
peal is conferred against. the decree. or 
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the order-and once in exercise of the 
right ar appeal is preferred the decree 
or order ceases to be final. 
definition of ‘tenant’ excludes from its 
operation is the person against whom 
the decree or order for eviction is made 
and ‘the decree or order has become final 
in the sense that it is not open to fur-- 
ther adjudication by a Court or hierar- 
chy of Courts, An appeal is a continua- 
tion of suit. Therefore a tenant against 
whom a decree for eviction is, passed by 
Trial Court does not lose protection if 
he files the appeal because if appeal is 
allowed the umbrella of statutory pro- 
tection shields him. Therefore it is in- 
disputable that the decree or order for 
eviction referred to in thé definition of 
tenant must mean final decree ‘or final 
order of eviction. Once an appeal against 
decree or order of eviction is pre- 
ferred, the appeal being a continuation 
of suit, the landlord’s need: must be 
shown to continue to exist at appellate 
stage. If the tenant is in a position to 
show that the need or requirement no 
more exists because of subsequent events, 
it would be open to him to point out such 
events and the Court including the 
appellate Court has to examine, eva- 
luate and adjudicate the same, Otherwise 
the landlord would - derive an unfair 
advantage. An illustration would clari- 
fy what we want to convey. A landlord 
was in a position to show that he need- 
ed possession of demised premises on 
the ‘date of the suit as wel] as on ‘the 
date of the decree of the trial Court. 
When the matter was pending in appeal 
at the instance of the tenant, the land- 
lord built a house or bungalow which 
would fully satisfy his requirement, If 
this subsequent event is taken into con- 
sideration, the landlord would have to 
be non-suited. Can the Court shut its 
eyes and evict the tenant? Such is nei- 
ther the spirit nor jintendment of Rent 
Restriction Act which was enacted to 
fetter the unfettered right of re-entry. 
Therefore when an action is brought by 
the landlord under Rent Restriction Act 
for eviction on the ground of personal 
requirement, his need must not only be 
shown to exist at the date of the suit, 
but must exist on.the date of the appel- 
late decree.-or the date when a higher 
cour: deals with the matter. During the 
progress and passage of proceeding from 


Court to Court’ if subsequent events 
occur which’ if noticed would non suit 
the’ plaintiff, the Court has to examine 
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‘certain directions. 


-take 


1981 -. Hasmat Rai ‘v.. 


and evaluate the. same and mould, the 
decree accordingly. This position is no 
more in. controversy in view. of. a deci- 
sion of this Court in- Pasupuleti Venka- 
teswarlu (1975) 3 SCR 958: (AIR 1975 
SC 1409) where Justice Krishna Iyer 
speaking for the Court observed as under 
(at p. 1410 of AIR):— ' : 


“We affirm the proposition that for 
making the right or remedy claimed by 
the party just and meaningful as also 
legally and factually in accord with the 
current realities, the Court can, and in 
many cases must. take cautious cogni- 
sance of events and developments sub- 
sequent to the mstitution of the proceed- 
ing provided the rules of fairness to both 
sides are scrupulously obeyed.” 

In order to fully evaluate the law laid 


down in the aforementioned extracted 
passage it is worthwhile to give . the 
background of facts in which it was 


made, The appellant landlord in that 
case was the owner of a large building 
which was leased out in separate por- 
tions to several tenants. One of such 
tenants was the respondent. The land- 
lord wanted to start a business in au- 
tomobile spares and claimed eviction of 
the respondent under the Rent Restric- 
tion Act being Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act; 1960. The petition was resisted and 


-the Rent Controller dismissed the peti- 


tion. The appeal of the landlord failed. 
But in revision the High Court chose to 
remand the case to the appellate au- 
thority and the appellate authority in 
turn remitted the case to the Trial Court 
for fresh disposal in accordance with 
The landlord prefer- 
red a revision petition against the order 
of remand by the first appellate Court. 
The High Court dismissed the action of 
the landlord taking cognisance of a sub- 
sequent event namely that the landlord 
acquired possession of a reasonably suit- 
able non-residential building in the 
same town. In appeal to this Court 
i was seriously contended that it was 
improper for the High Court to 
into, consideration the sub- 

events and this conten- 
tion. was egatived inter alia on 
the ground in the passage extracted 
above. . Therefore, it is now incontrover- 
tible that where’ possession is sought for 
personal requirement it would be. cor- 
rect to say that the requirement pleaded 


sequent 


Joy the landlord must not“only exist on 
the ‘date. of the action ‘but must subsist 
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decree or an. order for 

eviction is made. If in the meantime 
events have cropped up which would 
show that the landlord's requirement is 
wholly satisfied then in that case his 
action must fail and in such a situation 
it is incorrect to say that as decree or 
order for eviction is passed against the 
tenant he cannot invite the Court to 
take into consideration ` subsequent 
events. He can be precluded from so 
contending when the decree or order 

for eviction has become final. In view ` 
of the decision in Pasupuleti’s case 
(supra) the decision of «he Madhya Pra- 
desh High Court in Taramal’s case must 
be taken to have been overruled and it 
could not be distinguished only on the 
ground that the definition of ‘tenant’ in 
the Madhya Pradesh Act is different 
from the one in Andhra Pradesh Act. 

Therefore, the High Court was in error 
in declining to take this subsequent event 
which was admittedly put forth in the 
plaint itself into consideration. ` 


15. The landlord wants to start his 
business as Chemists ard Druggists, On 
his own admission he has in his posses- 
sion a shop admeasuring 18 x 90’ plus 
7, x 68 forming part of the same build- 
ing the remaning small portion of 7 x 22’ 
is occupied by the tenant. The landlord 
has not stated that so much space with 
18 frontage is not reasonably suitable 
for starting his business as Chemists and 
Druggist. In that view of the matter 
the plaintiffs suit for eviction on the 
ground mentioned in Section 12, (1) (£) 
must fail and this is being. done by not 
disturbing any finding of fact but rely- 
ing upon the admission of the plaintiff 
himself. 


Raghunath Prasad 
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16; There is an error apparent on the 
face of the record in as much as when the 
H. C. was faced with a dilemma whether 
the landlord required the whole of the 
building including demised premises now 
in possession of the appellant tenant for 
starting his business of Chemists and 
Druggists and when the High Court had 
before it: an indisputable fact that the 
respondent landlord has obtained vacant 
possession of a major portion of the 
building which was in possession of 
firm M/s. Goraldas Parmanand, was it 
necessary for him to have any additional 
accommodation? The High Court got 
over this dilemma by observing and by 
affirming the finding of the subordinate 
Courts that the: remaining. portion - of’ the 
‘premises would be: used’ by the” band: 
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Jord for his residence and even though 
the portion utilised for the purpose of 
running the business would be smaller 
compared to the one- to be utilized fur 
the residence it would still not be vio- 
lative of sub-section (7)-of Section 12 
because such a composite. user would 
not radically change the purpose for 
_ which. the ‘accommodation was jet, This 

‘finding is contrary to record and plead- 
ings. Minutely scanning the plaint pre- 
sented by the landlord there is not the 


slightest suggestion that he needs any 
accommodation for his residence. He 


has not even stated whether at present 
he is residing in some place of his own 
though he claimed to be residing in the 
same. town. He does not say whether 
he is under any obligation to surrender 
that premises. Section 12 (1) {e) speci- 
jfically provides for a. landlord obtaining 
ypossession of a building let for residen- 
fiia] purposes if he bona fide requires 
the same for his own use and occupa- 
tion. But there is an additional condi- 
tion he must fulfil namely he must fur- 
ther show that he has no-other reasona- 
bly suitable residential accommodation 
Jo? his own in, his occupation in the 
city or town concerned. Utter ‘silence ef 
the landlord on this point would be a 
ycompelling circumstance for the Court 
not to go in search for some imaginary 
requirement of the landlord of accom- 
modation for his residence. In the con- 
jtext of these facts the Trial Court and 
the first Appellate Court committed a 
jmanifest error apparent on the record 
by upholding the plaintiff's case by 
jJawarding possession also on the ground 
neither pleaded nor suggested the land- 
Jord must have been quite aware that 
jhe cannot obtain possession of any ac- 
fcommodation for his residence. There- 
fore, the finding of the High Court and 
jthe Courts subordinate to it that 
irespondent-landlord requires possession 
Jof the whole of the building including 
the ome occupied by the tenant for 
starting his business as Chemists & Drug- 
pists as also for his residence is vitiated 
beyond repair. Once impermissible ' ap- 
proach to the facts of the case on hand 
is avoided although facts: found by ` the 
Courts are accepted as sacrosanct yet in 
view of the incontrovertible ‘position 
that emerges from the evidence itself 
_ that the landlord has acquired major 
portion of the- building in which he can 
start ‘this business as Chemists and Drug- 
gists he is not entitled to an inch of an 
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extra space under Section 12 {i) (f) of 
the Act. : 
17. Respondent . iandiord also sought 
‘possession on the ground set out in See- 
tion 12 (1) {h) which reads as under :— — 
“that the accommodation is required 
bona fide by the landlord for the pur- 
pose of building or -re-building or mak- 
ing thereto any substantial additions or 
alterations and that such building or re- 
building or alterations cannot be ¢arri- 
ed out without the accommodation being 
vacated”, : i 
In order to obtain possession under Sec- 
tion 12 (1) (h) the landlord again has to 
establish his bona fide requirement of 
the accommodation in possession of the 
tenant for the purpose of building or re- 
building or making thereto any sub- 
stantial additions, or alterations and 
must further show that such build- 
ing or re-building or alterations cannot 
be carried out without the accommoda- 
tion being. vacated. The case of the 
landlord on this point is that he wants 
possession of the whole of the building 
including the suit, premises and he has 
Rs. 8,000/- in a fixed deposit account and 
that as, the building is in a dilapidated 
condition, he would reconstruct the same 
and use it for himself both for residence 
and starting his business. 


18, If landlord acquires possession 
under Section 12 (1) (h), Section 18 im- 
poses corresponding obligation which 
reads as under :-— 


“18. Recovery of possession for re- 
pairs and re-building and. re-entry.:— 
41) In making any order on the grounds 
specified in clause, (g) or- clause (h) of 
sub-section (1) of Section 12, the Court . 
shall ascertain from the tenant whether 
he elects to be placed in occupation of 
the accommodation or part thereof from 
which he is to be evicted and, if the 
tenant so elects, shall: record the fact of 
the election ‘in the order and specify 
‘therein the date on or before which he 
shali, deliver possession se as to enable 
the landlord to commence the work of 
repairs or building or re-building, as the 
case maybe.” ` 
The courts declined te grant any relief 
to the tenant under ‘Section 18 on the 
ground that as the landlord's require- 
ment is. a composite one, the tenant is . 
not entitled to: be reinducted in the 
building that may be reconstructed by 
the landlord after obtaining . possession 
of the same. Now once: it is held that 
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the landlord is not entitled. to possession 
fer his residence and he has more. that 
enough accommodation in .his possession’ 
for carrying on his. business, the. comps- 
she requirement disappears. Landlord's. 


. case will, therefore, have,:to be exclur' 


“sy 


4 


sively exammec in the context of. Sec- 
tion 12 {1) {b}. e ae f 


19.- Two contentions were urged on 
behalf of the appellant to negative the 
case of the landlord in this behali, one 
that the buildirg is not in a dilapidated 
condition and s3condly it can be repair- 
ed without vacating the premises. As all 
the caurfs have concurrently found that 
the building is in a dilapidated condi- 
tion, this finding is entitled to respect 
and it is not proper for us to interfere 
with the same.-The quéstion would hew- 
ever be whether the landlord wants to 
reconsiruct the demised portion of the 
premises even hough he is not entitled 
to acquire possession of the same for his 
use and that he wauld be under an ob- 
ligation to reinduct the tenant after its 
construction. The further question is 
whether the landlord -is interested in re- 
constructing the whole building. It was 
alternatively ccntended that no attempt 
is made te find out whether the land- 
lord would be in a position to recon- 
struct that parz of the building _ which 
has come in. his possession once he is 
not in a position to acquire possession. 
of the demised premises for his awn use. 
This situation calls for a fresh examina- 
tion of the cas2 of the landlord wunder 
Section 12 (1) {h). H landlord is to be 
awarded possession under Section 12 1) 
(h) on the footing that, that is the only 
ground-on which he can seek possession, 
it will have ta be found out affer siving 
opportunity -to the landlord to prove 
whether he is interested in rebuilding 
that portion of the building which is oc- 
cupied by the appellant and further the 
court should give necessary direction 
under Section 13. In that event the court 
will have also to ascertain whether the 
portion which. is now in possession of 
the landlord amd which he. may be in- 
terested in reconstructing can be recon- 
structed without the tenant vacating the 
demised premises. As the whole foun- 
dation of the landlord’s case of compo- 
site requirement disappears the matter 
has to be examined ‘afresh on the- foot- 
ing that the landlord has come to the 
court for possession under Section 12 {L} 
(h) only and if he sueceeds in his prayer 
fer possession on the ground mentioned 
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im Section 12 (1y (b} it would be neces- 
sary for the court to give appropriates 
direction under Seetion 18 af:the Act.} 
As the, matter has not been examined 
from this angle by any Court it has be- 
come inevitable, even. though the litiga- 
tion is pending for a jong time, to re~ 
mit .the case- for examination of ‘this 
aspect. The question is whether the re- 
mand should be te ike first appellate 
court or to the trial. caurt. As. the frst 
appellate court is the fect finding court, 
in our opinion if would be appropriate 
for us to remit the case, after setting 
aside the decree of the first appellate 
court as well as the High Court, te the 
first. appellate court to- ascertain: 


(i) Whether the. landlord is interested 
in’ reconstructing that. . portion of the 
building whch is im possession of the 
tenant as demised premises; 

Gi) Whether the landlord would be in 
a position .te reconstruct the building in 
his possession without the tenant being 
required ta vacate the demised premises; 
and ; 

(iii if the first two queéries are’ ans- 
wered in favour of the landlord, what 
should be the appropriate directions to 
be given in favour of the tenant as en- 
joined by Section 18? 


Raghunath Prasad 


Accordingly, this. appeal is allowed 
and the deeree of eviction made by the 
trial court and confirmed by the first 
appellate court and also hy the High 
Court is set aside. The prayer of the 
landlord fer possession. under Section. 12 
(1) (Œ is negatived as he is not entitled 
to recover possession on the ground 
mentioned. in Section 12 (1) (f. The 
matter is remanded’ to. the first appellate 
court. for the limited purposes set out in 
the just preceding paragraph. In the cir- 
cumstances. of the case there will be no 
order as. to costs. 

PATHAK, J. (Minovity view) :— 20: 
This is a tenants appeal by special 
leave against the judgment of the High 
Court of Madhya Pradesh arising ont of 
a suit for ejectment. . : 

21, The suit was filed by the respon- 
dent, Raghumath Prasad. He claimed to 
be the owner of a building in Sadat 
Bazar, Bilaspur. One portion of the 
building was aceupied by a firm Goral- 
das Permanand. According to. the plaint, 
the entire building was in a dilapidated 
condition and the plaintiff intended to 
reconstruct the frent portion of the 
building and: te effect majar repairs in 
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the rear portion, In order to do so it: 
was said to be necessary that the defen- 
dants should vacate the accommodation. - 
In regard to the other portion, the 
plaintiff stated that he had obtained a 
decree for ejectment against Goraldas 
Permanand, The plaintiff also alleged 
that he intended to start the business of 
a medicine shop and for that purpose he 
required the accommodation occupied 
by the defendants as it faced the main 
road: in. Sadar Bazar, and that he had 
no’ other suitable accommodation in the 
town for such business, 


22. The suit was resisted by -he de- 
fendants, and a number of plees were 
taken. In particular it was denied that 


the accommodation occupied by them 
was dilapidated and that it was bona fide 
required by the plaintiff. It was 2laimed 
that in view of the decree for ejectmant 
against Goraldas Permanand the plain- 
tiff had suitable alternative accomrmoda- 
tion for his proposed business. 

.23. The trial court found that the en- 
tire building, including the accommoda- 
tion occupied by the defendants, nead- 
ed reconstruction and repairs, and that 
for the purpose of his projected business 
the plaintiff had bona fide need of the 
accommodation held by the defendants. 
It was observed that the accommodation 
occupied by Goraldas Permanand was 
still under litigation as an appeal was 
pending in the case, Holding that the 
grounds under Sections 12 (1) (f) and 12 
(1) (h) of the Madhya Pradesh Accom- 
neodation Control Act were mesde out, 
the suit was decreed for ejectment. 

24, The defendants preferred an ap- 
peal, and the first appellate court while 
dismissing the appeal maintained the 
findings of the trial court and upheld’ 
the order of: ejectment. 

25. A second appeal by the defen- 
dants was dismissed by the High Couri 
on 17th April, 1976. During the pend- 
ency of the appeal the defendants moved 
an application under Order VI, Rule 17 
of the Code of Civil Procedure for leave 
te amend their written statement by ad-’ 
ding the plea that the plaintiff had sec- 
ured vacant possession of the edjoining 
portion of the :-building from. Goraldas 
Permanand in the year 1972, end that 
the case should be .remanded for decid- 
ing whether the accommodation acquir- 
ed was reasonably suitable for starting 
a medicine shop, the purpose for which 
the plaintiff said he required the accom: 
modation -held by: the defendan-s.. The. 
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High Court rejected the application ob- 
serving that it had been moved three 
and a half years ` after the event had 
taken place, that it was not made bona 
fide but -was intended merely to gain 
‘ime and would result. in grave injustice 
to the plaintiff. The High Court also obh- 
served that even if the amendment was 
allowed it would not affect the decision 
of the case, because as the plaintiff's 
need extended to the entire building his 
securing vacant possession of one part 
would not conclude the matter. It was 
pointed out that the plaintiff intended 
to reconstruct the entire portion of the 
building including tke accommodation 
occupied by the defendants, as well as 
effect major repairs to the rear portion 
of the building. In place of the shop 
of the defendants with a frontage of 7’ 
and a depth of 22’ and the adjoining 
shop with a frontage of 10’ and a depth 
of 90’, the plaintiff intended to demolish 
the front portion of both the shops and 
to reconstruct the building with a new 


shop having a wide frontage of 22’ and- 


a depth of 7’, and to reside in the rear 
portion of the building. The High Court 
added that residence ir. the rear portion 
of the accommodation would not alter 
the nature of the accommodation as the 
residence would -be incidental to the 
main purpose of carrying on the medi- 
zine business in the front portion of the 
building. 


26. The defendants having obtained 
special leave from this Court, this ap- 
peal is now before us. 


27, An analysis of the plaint shows 


. that the ejectment of the appellants was 
The respondent. 


sought on two grounds. 
intended to reconstruct the front portion 
of the dilapidated building and to repair 
the rear portion and according to him 
this required the appellants to vacate 
the accommodation occupied by them 
That clearly is the ground envisaged by 
Section 12 (1) (h), Madhya Pradesh Ac- 
commodation Control Act, That ground 
stood on its own. The respondent also 
intended to open a medicine shop in the 
front portion of the building, and he 
pleaded that he had no other accommo- 
dation for the purpose. That brings into 
play Section 12 (1) (@ of the Act. 


ing- required reconstruction and repairs 
the respondent intended to avail.of the 
opportunity to so effect- the structural 
alternations as .to accommodate. a, medi- 


cine shop: which he planned to startas, 


This | 
` plea shows that as the dilapidated build- 


+» 
? 
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a business in tke premises. This latter 
ground arose as a sequel-to the first. if. 
the first ground was made out, the ap- 
pellants would have to vacate the por- 


= tión held by them, and if that had been 


© decree for ejeczment against 


4 


. could not be said that the 


a ment, 


the only grounc the court would auto- 
matically be called. upon to ‘consider 
Section 18 of the Act, which entitles the 
tenant at his option to be reinstated in 
a portion of the reconstructed building. 
There was the further ground that the 
respondent proposed to start his own. 
business in the front portion of the 
building, and -he finding of the High 
Court that the respondent wanted the 
rear portion of the building for his per- 
sonal residence, 


28. The Subordinate Courts were in- 
fluenced by the consideration that al- 
though the respondent had obtained a 
Goraldas, 
Permanand, the case continued to be the 
subject of litigation and therefore it 
respondent 
was in possession of alternative accom- 
modation, However, while the second 
appeal was pending in the High. Court 
the appellants epplied for amendment of 
their written statement to include the 
plea that the respondent had meanwhile 
obtained possession from .Goraldas Per- 
manand. The Hizh Court declined to per-° 
mit the amendment. In doing so, ıt 
seems to me that the High Court erred 
It was an esseatia] part of the appel- 
lants defence from the outset that the 
portion let out to Goraldas Permanand ` 
constituted suitable alternative accom- 
modation, and therefore they should not 
he ejected. ‘It is immaterial that the 
amendment was sought more than three 
years after poss2ssion of the portion had 
passed to the respondent. ‘The High 
Court was bound to take the fact into 
consideration because, as is well settled 
now. in a proceeding for the ejectment 
of a tenant on the ground of personal 
requirement under a statute controlling 
the eviction of tenants, unless ‘the sta- 
tute prescribes to the contrary the re- 
quirement must continue to exist où the 
date when the proceeding is finally dis- 
posed of, either in appeal or revision, by 
the relevant auchority. That position, to 
my mind, ‘is indisputable. The High 
Court should have allowed the amend: 
The’ High Court, alternatively. 
observed fhat the respondent wanted to 
accommodate his medicine: shop in the 
front portion of the building and ‘there-. 
fore, of necessity, ‘he’ would ‘require ‘the 
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portion occupied by the appellants. That 
conclusion is based -on findings render- . 
ed by the courts below, which findings . 
the High Court respected as findings of 
fact. But the High Court failed to note 
that both .the courts below had proceed- 
ed on the assumption that the adjoining 
portion occupied by Goraldas Permanand 
was not immediately-available on- ac-. 
count of litigation. It is for that reason 
that. permitting the amendment - sought 
by the. appellants became relevant and, 
indeed, imperative. - If the respondent 
has obtained -possession of that portion, 
and that does not seem to be disputed, 
it becomes a s@rious question for deci- 


. sion whether the respondent needs the 


front portion of the building for his 
medicine shop and, if so, according to 
the dimensions proposed by him. In the 
consideration of that. question the ele- 
ment of the respondent’s need for the 
rear portion of the building for his per- 
sonal residence must be ignored, That 
need was never pleaded in the plaint 
aud, as will be seen from Section 12 (1) 
(e) of the Act, several considerations 
need to be satisfied before the need can 
be held proved. This aspect of the mat- 
ter was apparently not brought to the 
notice of the High Court and therefore 
it fell into the error of taking this ele- 
ment into. account. . a 


29. My brother Desai has in his judg- 
ment held that the respondent can ac- 
commodate his medicine shop in the por- 
tion vacated by Goraldas Permanand and 
he has indicated the dimensions of the 
shop which appear reasonable to him. 
With great respect, I am unable to con- 
cur with what he has said. Whether or 
not the shop should be located in the 
front portion of the building and what 
should be its dimensions will turn on 
the’ evidence adduced by the parties in 
that behalf. The original record of the 
suit is not before us. and without know- 
ledge of the. state of. the evidence 
I would refrain from giving a finding on 
the point. Indeed, it seems to me in 
the circumstances of this case to be pre- 
eminently a task to be entrusted to a 
suhordinate court, — ` 


30... The’ position which then emerges 
is- this, The respondent has made out 
his case under Section’ 12 (1) (h) of the 
Act that he requires the building; in- 
cluding: the portion occupied. by the: ap- 
pellants, for reconstruction -of the front 
portion and -repairs to the rear portion, 
and that necessitates that the- appellants 
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vacate their accommodation., This -mat- 
ter -js concluded by the concur rani , find- 


ings of fact rendered by the trial court. 


and the first. appellate court.. It is: also 
‘concluded - by: concurrent: findings of fact 
that the respondent needs a:-portion, of 
the, building for. ‘starting , the ‘business of 
a medicine shop.. : What. shoulé be the 


location: of the. shop and. what. its dimen-- 


sions is a matter which. reméins - for 
decision. And thẹre is the. further .ques- 
tion, of considering the - availability of 
Section 18 of, the: Act to. the appellants. 
` Both these questions, - I think, should be 
left to. the first appellate court, 

.34, - Accordingly, I allow the Sina, 
set aside the judgment and decree of the 
High. Court . and. of the first -appellate 
court and remand the case to the latter 
court for permitting. the appellants 
amend. their written statement and. al- 
lowing the parties to lead such evidence 
as is consequentially called: for, and 
thereafter to decide the case afresh in 

- the light of the observations made above: 
I would leave the ae to bear their 
costs, 

“Order accordingly, 
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(From: Allahabad)* 

''D. A. DESAI AND A. P. SEN, JJ. 

Civil Appeal No. 1248 of 1981 (Appeal 
arising -out of S. L. P. (Civil ‘No. 2936- af 
1981)) and Civil Appeal No.‘1249 of 1981 
‘(Appeal arising out of S.L.P. (Civil No. 
1746 of 1981), D/- 6-4-1981. : 

‘State of U. P., Appellant-v. Shiv Cha- 
ran Sharma and others, Responderts. ` 

Ashok Kumar and another, Appellants 
v. Union of India and others, ` Respon- 
dents, 

Constitution of India, Arts. 225, 4 — 
Sale of right to extract minor mineral 
— Proper mode — State. should sell the 
right by public’ auction and not on ap- 
plication of party — Public auction with 
open participation and a reserved. pricé 
guarantees public interest being fully 
subserved. (pinin alies Law). 


; (Paras 3, 4) 

Cases Referred : Chronological - Paras 
AIR 1981 SC 344: (1981) 1 SCC 568 : 
1980 Lab` JC 1367 3 


DESAI, J.:— Special leave, tp appeal 
is granted in both the matters, 


3c. M. W.P. No. 7109 of 1880, Di- 
24-11-1980 (AN). -= - 


HY/HY/C283/81/SNV 


State of „U. P..v.3S8hiv..Charan Sharma 


to. 


<2, ; We-have heard learned Attorney 
General for the State of U. P., Mr. R K. 
Garg, for the petitioner/appeltant in ap- 
peal. arising out of _ S.L. P. {Civil} No, 
1746 of 1981 ‘and Mr. O, P. Rana 
Shiv. Charan Sharma, - respondent in 
peal arising out of S. L. P. (Civil) No; 
2935 of. reais ‘Both these appeals arise 
out of.. grant, .of lease for 
excavating. Ta „and : minor, .min- 
eral from , the, leased area ` 
the State ‘of "U, P, . The- grant was 
in favour of Ashok Kumar and Asha 
Ram, appellants in appeal arising out of 
S.L. P.. (Civil) No, 1746 of 1981, 4 
3 At the. instance. of -Shiv Charan 
Sharma, one who failéd to procure the 
lease, a revision application was prefer- 
red to the Central Government but. it 
was dismissed. . Hence he moved. the 
High Court of Judicature at Allahabad 


in Civil Misc. Writ Petition No. 7109 of ` 


1980.. A Division. Bench of the . High 
Court by its judgment dated 24-11-1980 
allowed the writ petition and quashed 
and set aside the orders dated 16-2-1980 
and 25-7-1980, the first by. the State of 
U.. P. and second in revision. by Union 
of India and directed. the: State to grant 
lease after following the prescribed pro- 
eédure : in -force 
which would be applicable to: the facts 
of this case. In short; the dispute was 
whether the grant was to be made on 
an` application. of a party or by auction 
between contending offerers, It would 
have been necessary for ys to examine 
the relevant rule and, the notification 
tssued under the relevant rule. How- 
ever, before we undertcok to examine 
the same, we directed on the earlier date 
by way of abundant. caution to assure 
us abcut the bona fide of. the rival con- 
tenders that in any event, the State 
does not lose what it has already ob- 
tained, that Shiv Charan Sharma does 
deposiz Rs, 1,50,000/- and A HOE Kumar 
and Asha Ram do. deposit Rs. 2;00,000/- 
and the deposit will be treated as mini- 


mum offer -by them for a licence for a’ 


period of.one year. Apart from the fact 
whether there should be a grant on ap- 
plication -or by .auction, . public interest 
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for > 
ap~.. 


-by . 


wt 


at the. relevant time . 


demands: that those who seek the privi-|_ 


lege. of extracting mineral under lease 
from the State, in this' case Shiv Charan 
Sharma on one hand and Ashok Kumar 
and Asha Ram en the other, they. be 
asked to bid against each other and we 
must record our happiness that all par- 
ties are agreed that that wauld be the 
just and legal. procedure, In proceed- 


| 
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ing in this manner, we are. not embark- 
ing upon any hitherto anknown or ad- 
venturous coursz. We are merely: trans- 
lating into actien the: sentiment. expressz 


= ed in the. majority. opimon of the Con- 


stitution Bench in Fertisizer Corporation 
Kamgar Union (Regd.), Sindri v.. Union 
of India, (1981) 1 SCC 568 at p. 579: 3 
(AIR -1981 SC-544 at p. 350). The perti- 
nent observation may be extracted ; 


“We want to make’ it clear that we do 
not doubt the bona fides of the author- 
ities, but as far as possible, sales of pub- 
lic property, when the intention is to get 
the best price, ought ta take place pub- 
licly, The veadors ar2 not necessarily 
bound to accepi the higïest or any other 
offer, but the public at least gets the 
satisfaction that the government. has pu 
all its cards on the tasle,”.. . 


4, Public auction with open partici- 
pation and a reserved price guarantees 
public interest being fully subserved, 
That is what High Court by the judg- 
ment under appeal dir2cted. 


5. According.y, we sét aside the judg- 
ment of the High Court as well as the 
order of the U. P. Stat= dated 16-2-1980 
and the order of tke Union of India 
dated 25-7-198C and direct that the Col- 
lector, Meerut should hold an auction 
permitting Shiv Charar Sharma on the 
one hand and “Ashok Xumar and Asha 
Ram on the cther, to bid against each 
other for the grant of a lease for a 
period of three years reserving the mini- 
mum bid of Fs. 1,50,080/- for one, year 
and ‘the highest bid shall be accepted 
without further enquiry subject to other 
conditions that may have to be fulfilled 
under the relevant rules, The minimum 
bid at auction should commence from 
Rs. 1,50,000/- per year. If the Collector 
feels any difficulty for any relevant con- 
sideration: including the -conduct, he 
must seek ‘further directions: of this 
Court through learned Attorney General 
of India. The auction should be held on 
16-4-1981 in tue office of the Collector 
at 11.00 am. No further notice will be 
given to the parties. This order is a 
notice to them to atterd and participate 
in the auction, + 


6. The appeals: are disposed of ao 
cordingly with no order as to costs. `: 


Order accordingly. 


eee orem od 
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(From: Punjab. and Haryana) 
V. D:. TULZAPURKAR AND 
AMARENDRA NATH SEN, JJ. 


„Criminal: Appeal .No. 404: of, 1981, 
(Arising out of S. L. P. (Cri.) No. 965 
of 1981), D/- 10-4-1981. | - 

Umrao Singh, Appellant v, State of 
Haryana, Respondent, ee. 
. Prevention of Food Adulteration Act 
(87 of 1954), S. 16 (1) (a) {i} Proviso — 
Sale of adulterated milk — Percentage 
of deficiency 0.4% in fat contents — Ac- 
cused, old, man and = suffering from 
asthama, having clean past record — Fit 
ease to award sentence lower than the 
minimum prescribed Sentence re- 
duced to already undergone, (Paras 1, 2) 


“TULZAPURKAR, J.:— After hearing 
counsel for the parties, we are satisfied 
that this-is a case falling under the pro- 
viso of Section 16 (1) (a) (i) and there- 
fore for adequate and special reasons, 
the sentence lower than the minimum 
prescribed ‘could be awarded, The High 
Court itself felt bound to award the 
Minimum ‘sentence but on merits was 
satisfied that if the legal position war- 
ranted the appellant could be given les- 
ser sentence. We are in agreement with 
the view of the High Court. The ap- 
pellant/petitioner is aged about 70 and 
suffering from asthama illness and has a 
clean past record. -Besides, the percent- 
age of deficiency that was noticed in the; 
milk sold by him was 0.4% in the fati 
contents, ' 


2. Having regard to these facts, the 
expression of. and the -view of the High 
Court was justified. We accordingly re- 
duce the sentence of the appellant to the 
period already undergone. The sentence 
of fine is maintained and we are inform- 
ed that he has already paid the fine. 
Since he. is -already on bail, he. should 
be released forthwith, , ; i 


3. The appeal is disposed of accord 
ingly. . s n 
£ . Order accordingly. 
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(From: Allahabad)* 
R. S. PATHAK AND 
‘A. D. KOSHAL, JJ. 


‘Civil Appeal No. 1440 of 1979, D/- 
23-7-1981. 


Syed Asadullah Kazmi, Appellant v. 
The Addl. District Judge, Allahabad and 
-others, Respondents, 

U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Sections 21, 24 — Order for evi- 
ction of tenant from part of premises 
becoming final by order of Supreme 
Court — Death of landlord before ob- 
taining possession — Proceedings cannot 
be re-opened on that ground as the 
order has already become final — I 
such circumstances subsequent events 
could not be taken into consideration. 
((i) Civil P. C. (1908) Order 41, R. 33 (i) 
Words & Phrases — Subsequent events). 


C. M. W. 3736 of 1978, D/- 15-11-1978 
(All), Affirmed, (Paras 4, 5) 
Mr. R. K. Garg, Sr. Advocate, Mr. 


Manoj Swarup and Miss Lalita Kchli, 
Advocates with him, for Appellant; Mr. 
Yogeshwar Prasad, Sr. Advocate (Mrs. 
Rani Chhabra Advocate with him) for 
Respondents. 


PATHAK, J.:— This appeal by special 
. leave is directed against a judgment of 
the Allahabad High Court dismissing a 
tenant’s writ petition arising out of pro- 
ceedings consequential upon an order 
of ejectment. 


2. The bungalow, 16-D, Beli Read, 
Allahabad, was owned by Raj Kumar 
Sinha, father of the third respondent, 
Kailash Shanker Sinha. In February 1965, 
_the bungalow was allotted to the appel- 
lant, Syed Asadullah Kazmi, and he was 
accordingly treated as the tenant of the 
premises. At the time, Raj Kumar 
Sinha, with his family, including the 
third respondent, occupied another house 
at 14-D, Beli Road, Allahabad, In Octo- 
ber 1973, the third respondent applied 
for the release of the bungalow. 16-D, 
Beli Road, Allahabad, now described as 
26, B. K. Banerjee Roz 7 . Allahabad, The 
, attempt failed. A fres} 
made in April, 1975. It v 2s-allowed by 
the Prescribed Authority `n 24th May, 


*Civil Mise Writ. No. 3736 of 1978, D/- 
"15-11-1978 (Al). ° 
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application was - 


Addl. Dist. Judge, Allahabad A.L R. 


1976, after overruling an objection filed 
by the appellant. The appellant appealed 
and the appellate authority by its order 
dated “25th March, 1977 modified the 
order of the Prescribed Authority inas- 
much as a portion only of the building 
was released in favour: of the third re- 
spondent and the appellant was permit- 
ted to continue in the remaining portion, 
-and the Prescribed Authority was dire- 
cted to divide the bungalow accordingly. 
The appellant filed a writ petition in the 
High Court against the order of the Ap- 
pellate, Authority, but the writ petition 
was dismissed. Against its dismissal he 
applied in this Court for special leave 
to appeal and on 3rd January, 1978, that 
petition was also dismissed, 


3. To give effect to the direction .of 
the Appellate Authority, the Prescribed 
Authority meanwhile initiated procesd- 
ings for demarcation of the premises and 
a partition scheme was prepared, During 


the preparation of the partition sche- 
me, Raj Kishore Sinha,’ the third 
respondent’s father, died, On 
22nd September, 1978, the appellant 


filed an application before the Prescrib- 
ed Authority bringing the fact of this 
death to its notice and praying that the 
partition scheme should not be prepared. 
The Prescribed Authority rejected the 
application. An appeal by the. appellant 
was dismissed by the Appellate Autho- 
rity on the ground that the order dated 
25th March, 1977, directing a division of 
the premises had become final and the 
controversy could not be re-opened. The 
appellant then filed a writ petition be- 
fore the High Court, and the High Court 
has maintained the view taken by the 
Appellate Authority and dismissed the 
writ petition by its judgment dated 25th 
November, 1978. 


4, We are of opinion that the High 
Court is right. Plainly, the order, dated 
25th March, 1977 of the Appellate Au- 
thority releasing a portion of the pre- 
mises in favour of the third respondent 
and leaving the remaining: portion in the 
tenaney of the appellant acquired fina- 
lity when the proceedings taken against 
it. by the appellant- failed. The -order 
having become final, the Prescribed- Au- 
thority was bound .to give effect to: it, 
In doing so, the Prescribed Authority 
was not acting outside its jurisdiction or 
contrary.-to law. --The application -moved 
by the- appellant. before the Preseribed 
Authority requesting -it to take into ac- 
count the death of Raj Kumar’ Sinha 


rio 


1981 < 
was misconceived, because. it did not lie 
with the Prescribed Authority to reopen 
proceedings which had been taken to 
the highest Court and had. become: final, 
It js true that subsequent events must 
be taken into account by a. statutory au- 
thority or Court when considering pro- 
ceedings arising .out ‘of a landlord’s 
petition for ejectment of a tenant 
on the ground of the landlord’s 
personal need, But in the present 
case, the order for release of a 
portion of the accommodation acquired 
finality before the death of Raj Kumar 
Sinha and the controversy concluded by 
lit could not be reopened, 

5. The appellant has vehemently urged 
that being the highest Court of the land 
it is open to us to reopen the proceeding 
‘for release initiated by the third respon- 


dent. -We do not think- we can. The 
present appeal is limited to the ques- 
‘tion which arose before the Prescribed 


‚Authority on the application of the ap- 
pellant after the proceedings for release 


had acquired finality and we ‘must 
be confined to the consideration of that 
question alone. We cannot reopen 
that which has become. final after 
this Court dismissed the special 
leave’ petition of the appellant. We 
may point out that we have been refer- 
red to Section 24.of. the U. P. Urban 
Buildings Act, 1972 in support of ‘he 
contention that the Prescribed Authority 
retains contro] over ejectment proceed- 
ings, but we are not impressed by that 
contention. 

_ 6. The appéal fails and is dismissed 
with costs. 


Appeal dismissed. : 
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(From: Andhra Pradesh) 

S. MURTAZA FAZAL ALI, A. VARADA- 
RAJAN AND A. N. "SEN, JJ. 
Civil Appeal No. 481 of 1970, D/- 12-3- 

1981. 

Shaik Hussain & Sons, 
M. G. Kannaiah and 
dents, 

Constitution of India, Art. 226 — Pro- 
cedure — Writ Petition allowed — Ap- 
peal against — Request therein by peti- 
tioner that he would like to withdraw 
writ petition in order to avoid public in- 
convenience — High Court did not allow 
the application and dismissed appeal on 
merits — High Court, held, was not justi. 


BY/HY/D33;,31/LGC 


Appellant v. 
another, Respon- 





Shaik Hussain & Sons’ y. M. G. Kannaiah 


S. c. "1725 


fed in not considering withdrawal appli- 
cation or passing orders: thereon. Judg- 
ment of Andhra Pradesh High Court, 
Reversed. (Civil. P. C. (1908), 
R. 1)... (Para 2) 

FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against an order of 
the High Court dated 10-9-1969 by which 
the High Court in the L.P.A. against the 
order of.single Judge upheld the order 
and dismissed the appeal. It may be men- 
tioned here that -when the writ appeal 
was pending before the High Court, the 
writ petitioner who is now respondent 
- No. 1, had filed an application to the 
Court praying that he would like to 
withdraw the writ petition itself in order 
to avoid public inconvenience. This ap- 
plication was filed on affidavit on. 5-8-1969 
and the relevant portion of the applica- 
tion may be extracted thus: .. 

“In order to .avoid public inconveni- 
ence and with ‘a view not to- disturb .the 
existing plying of the vehicle. on the 
_route Lingagasamudram to Ongoie, I in- 
tend to withdraw the, writ petition since 
I ceased to have any interest in the sub- 
“ject matter in issue. 


I, therefore, crave leave to withdraw 


the Writ Petition No. 390/66 and the 
same may be granted.” ; 

Despite. this clear prayer made by the 
respondent, the High Court did not 
allow the respondent to withdraw the 
writ petition but proceeded to:hear the 
appeal on merits and dismissed the ‘ap- 


peal maintaining the order of the singie - 
Judge. 


2. The appellant, who had been grant- 
ed permit by the R.T.A. has come up in 
appeal to this Court complaining against 
the appellate order of the High Court on 
several grounds, the main ground being 
that if the writ petitioner before the 
High Court himself wanted to withdraw 
the petition and had given good reasons 
for the same, the High Court was not at 
all justified in not considering that ap- 
plication or passing orders thereon. It 
may be noted that apart from the respon- 
dent .No, 1 and the appellant there were 
no other parties in the writ appeal ex- 
cepting the formal parties like the R.T.A. 
-In our opinion the contention raised by 
the appellant is well founded and must 
prevail, It is not necessary for us to go 
into the merits of the case when the 
respondent himself did not want to. in- 
voke the writ jurisdiction of the High 
Court or having invoked’ the same did 
not want to press his writ petition. For 
thesé reasons, therefore, we allow this 


QO. 23, . 
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jappeal.se* aside the judgment. of the 
\High Couri it appeal as also thas af ‘the 
jsimgle Judge allowing the ‘writ - petition. 
The result of oú? order would be that 


the writ petition before the Hig Court 


would be treated as having’. been with- 
drawn and not pressed. The appeal - is 
accordingly allowed but as the raspon- 
dent has not appeared, there will. be no 
-orders as to costs, - ane ae 
: Appeal allowed, 
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. (From: Allahabad)*’ 
R. S. PATHAK, E. S. VENKATARAMIAH 
AND V. BALAKRISHNA ERADI, JJ. 
Civil Appeal No. 965 of 1989, D/- 28-8- 
81. j í 


Mangal Sen, Appellant v, Kanchhid 
Mal, Respondent. . 

(A) U. P. Urban Buildings {Regulation 
of Letting, Rent and Eviction) Act {i3 of 
1972), S. 20 (2) (a) — Landlords notice 
to tenant for surrender of ` possession — 


Tenant standing surety for landlord for 


payment of certain arrears of sales tax — 
No payment made by tenant to sales tax 
authorities — Landlord, not agreeable to 
adjustment of proposed payment — Held, 
subsequent conduct of landlord lid not 
‘amount to waiver of notice. ({i) Evilence 


Act (1872), S. 115 (ii) Transfer of Pro- 
perty Act (1882), S. 196). {Para $) 


(B) Civil P. C. (5 of 1908), O. 3. R. 2 — 
Sait for eviction of tenant — Landlord's 
notice for surrender of possession — 
Waiver of — Plea not taken by tenant in 
written statement — Trial Couri- need 
not go into question af waiver. (Evidence 
Act (1872), S. 115). {Para 8) 

iC) U. P. Urban Buildings {Regulation 
of Leting, Rent and Eviction) Act {13 of 
1972), Ss. 20 (2) {a) and {4), 30 — Benefit 
of S. 20 (4) for relieving tenant against 
‘his liability for eviction under S. 20 @) 
{a) — Payment on first date of hearing — 
Ti must be an unconditional tender of the 
amount for payment to landlord, (Para 19) 

Mr, Manoj Swarup ‘and Miss Lalita 
Kohli, Advocates, for Appellant: Mr. R. 
N. Sharma, Sr. Advocate (ir . N. N. 
Sharma, Advocate with him), for Respon- 
dent. ` l i 

yV. BALAKRISHNA ERADL, 3J..— This 
appeal by special leave is against a judg- 


*Civil Revn. No. 661 of 1977, D/- 28-11- 
1979 (Al). Ta 
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C0 oO Mangal Sen v. Kenchhid ‘Mai 
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meni. renğered by the First. Additional 
District Judge, Bulandshahr, allowing 
a Revision Petition filed before him. by 
the respondent herein, ... ` ae 
2. The respondent‘is the owner of a 
shop building im Jabangirabad town 
which he had let owt to the appellant on 
a month t month tenancy basis A suit 
for ejectment was filed by the respon- 
dent in fhe Court of Small Causes (Civil 
Judge), Bulandshahr, praying for eviction 
of the appellant from the. shop under 
Section 20 (2) (a) ef the U. P. Urban 
Buildings (Regulation of Letting, Rent 
2nd Eviction) Act,.1972 (for short, the 
Act) on the ground that the tenant was 
im arrears of rent for not,-less than four 
months commenring from April 9, 1972 
and had failed to pay the same tọ the 
landlord within one month from the date 
ef service upon him of a notice of demand 
(October 19, 1972). Iz. was alleged in the 
plaint that the agreed rent of the shop 
was Rs, 100 per month and that the ten- 
ant had kept the rent in arrears from 
April 9, 1972 onwards despite notice hav- ` 
ing been served en him on October 19, 
1972 demanding payment of arrears of 
zent and determining the tenancy. l 

3. The appellant (defendant) pleaded 
in defence that the rent was only. Rs. 90 
per month, that he had not eemmitted 
any defanli in payment of the same and 
hence the. suit for ejectment was not 
maintainabie According to, the defendant, 
after service of the notice of demand for 
payment. of arrears of rent, the respon- 
dent had approached him with a request 
te stand surety for him for the payment 
of arrears of sales tax due by him for 
the realisation of which the Amin had 
come with a warrant for the arrest 
of the respondent and since the appellant 
had acceded to the said request and stood 
surety for the respondent, there could be 
np further question of any arrears of 
rent being outstanding; 2s due by him to 
the respondent.. . 

4. The trial Court held that the rent 
of the shop was Rs. 90 per month, that 
it had been kept in arrears by the tenant 
from April 9, 1972 onwards and a default - 
had. heen committed by the tenant in 
payment ef arrears of rent for more than 
our months after, the notice ef demand. 
Notwithstanding the aforesaid finding 
that there had been such default com- 
mitted by the tenant, the trial Court took 
the view that the conduct of. the plaintiff- 
respondent in inducing the defendant to 
stand surety for him for the payment of 
sales tax arrears due by him canstibuted 


1888 .- 


a waiver af the demand made im thé- ne- 

tice for surrendey of pessessiam om: the 
ground of ancen of rem made Om: this: 
easing, the istak Court. denied: the 


° plaintif the meief ef -ejectment amd de= 


creed the smk oniy' ra at 
arrears of sent. i 

5. ‘The ~ ‘rexzondent-pisistis carried 
the nratter-in revision before the’ District 
Court, Bulandshahr. The learned Distrie? 
Judge found that the plea of waiver had 
not “been put ferward by the defendant 
either im the wziffem statement ar in any 
other maner a any stage before the trial 
Court and that the issue covering the 
question of waver had ‘beer framed by 
the trial Court of its owm accord’: ‘Fhe 
District Judge further fou? om the 
merits that no conduct’ amounting te 
waiver om the part of the plaintiff had 
been established by the evidence because: 


for 


` even according te the case of the defen- 


dant himself, excepting for standing su~ 
rety for the plaintiff, he had not actually 
made any payment om behalf of the plain- 
tiff towards the sales tax dues since the 
plaintiff had specifically refused! fo make 
any endorsement in the Rent Deed ad- 
justing the prcposed payment of sales 
tax against the arrears of rent due -by 
the defiendemt. Inasmuch .as. the. trial 
Court. had found that. the default, in pay- 
ment of the arzears of rent for å period 
exceeding four months had been commit- 
ted by the defendant and it had denied 
a relief af efectmemi only om the reason- 
ing that. there kad been a waiver of the 
dewand fox eviztiam en the part ai the 
plaintiff, the District Judge alkeawed the 
Revision Petttian ard gramted the plam- 
tiff a decree. fcr ejectment urder Sex 
tion 2 (2) (a) cf the Act, 
_@ Thereafter, the  anpellant-defem- 
dant teak up tke patter im further revi- 
stem before the High Caurt under Sec- 
tion 115, Cade af Civil Pracedure.. The 
High Court by its judgment dated. Nov- 
ember 28, 1979 confirmred the findings of 
the District Judge- and dismissed the Re- 
vision Petition. ; 
% The defentant thereupon approach- 
ed. this Court tar the grant. of special 
leave to appeal against the said judgment. 
of the High Court. It would appear that, 
at the time of the prelimimary hearing of. 
the Special Leave Petition, the appellant 
realised: that, th= Revision Petition filed 
by him before the High Court was not 
maintainable in law. Hence," this positiom 
was conceded by the appellant before a 
Bench which heard the Special Leave 
Petition and a request was made by the 
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apeellant:fer the’ grant ef special ‘leave 
to him to appeal against the judgment af. 
the District Court. Thas request was 
granted by order af this Court - dated 
April: 23, 1980: ‘This Civil Appeal is: thus 
directed against: the judgment om the 
District Judge. 


“After. hearing, ceunsel on beth 
i, we axe satisfied: that the District 
Court was perfectly right in its view 
that there had nei been any conduct on 
the part of the plainti® which would 
constitute a waiver hy. him of the de- 
mand fogy surrender of wossession made 
as per the notice dated October 9, 1972 
which was served an the tenant on Octo- 
er 1% 1972. As rightly observed by the! 
District, Court, the defendant had neti 
put forward- any plea ef waiver in the 
written statement filed by him befarej 
the trial Court and in the absence of anyi 
specific pleading, in that behalf, the trial! 
Court was not really called upon to go; 
inta the question. af wacver. Further, it 
being, the specific. case put, forward by the 
defendant himself that no. amount what- 
ever kad been paid by the appellant-de- 
fendant to the sales tax authorities on 
Behalf of the plaintiff, and that the re- 
spondent-plaintiff was not agreeable to 
make arty endorsement cn the Rent Deed 
adjusting the propased ‘payment of sales 
tax against the arrears of rent, we fail 
to see how it can be said that there had 
been any waiver by the plaintiff-respon- 
dent of the demand fòr surrender of was- 
session already made by him as per the 
natice dated October: 9, 1972. The finding 
rendered joy the trial Cenurt that the 
effect af the notice had: seam effaced by} 
the suinsequent eomduct am the part of 
the landlord which amernted to a waiv 
was manifestly itegal and perverse andi 
it was: rightly sei aside by the District 
Judge. 















9$. Before us, an ‘additional point was 
sought to be raised by the appellant 
which had not been put forward by him 
either before the trial Court ay before 
the District. Judge at the revisional stage. 
It was urged that om the date of first 
hearing of the suit, the defendant had 
deposited inte the trial Court am amount 
of Rs. 1,980 and hence he is entitled te 
the benefit of sub-see. (4) of S. 20: of the 
Act. which. empowers the Court to pass 
an arder relieving the tenant against his 
liability: for eviction om the ground men- 
tioned! im cl. (a): of sub-see. (2) of the said 
s€ctiom. It is necessary fn this context te 
reproduce ei (a) of sub-see, (2) and suk- 
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sec. (4) of Section 20 of the Act. 
- are in the following terms: 
PN QO” E heres raccoon i : 
(a) that the tenant is in’ arrears of rent 
for not less than four months, and haé 
failed to pay. the same to the landlord 
within one month from the date of ser- 
vice upon him of a notice of demand. 


(4) In any suit for eviction on the 
ground mentioned in clause (a) of sub- 
section (2), if at the first hearing o2 the 
` suit, the tenan; unconditionally pays or 
_ tenders to the landlord the entire amount 
of rent and: damages for use and occupa- 
tion of the building due from him {such 
damage for use and occupation being cal- 
culated at the same rate as rent) together 
with interest therein at the rate: of nine 
per cent per annum and the landlord's 
costs of the suit in respect thereof, after 
deducting therefrom any amount already 
deposited by the tenant under sub-sec- 
tion (1) of Section 30, the Court may, in 
lieu of passing a decree for eviction on 
tha: ground, pass an order relieving the 
tenant against his liability for eviction 
on that ground: 


Provided that nothing in this sub-sec- 
tion shall apply in relation to a tenant 
who or any member of whose family has 
built or has otherwise acquired in a 
vacant state, or has got vacated after ac- 
quisition, any,, residential building in the 
same city, municipality, notified area or 
town area.” 


10. The provisions of sub-section (4) 
will get attracted only if -the tenant has, 
at the first hearing of the suit, uncondi- 
tionally paid or tendered: to the landlord 
the entire amount of rent. and damages 
for use and occupation of the building 
due from him together with interest 
thereon at.the rate of nine per cent per 
annum andthe Jlandlord’s costs. of the 
suit in respect thereof, after deducting 
therefrom any amount already deposited 
by him under sub-section (1) .of Sec. 30. 
There is absolutely no material available 
on the record. to show that the alleged 
deposit. of Rs. 1,980 was made by the 
tenant on the first date of hearing it- 
self and, what is more important, | that 
the said deposit was made by way .of 
unconditional tender for payment to the 
landlord. The’ deposit in question is said 
to' have been’ made by the appellant on 
January 25, 1974. It was only subsequent 
thereto that the appellant filed his writ- 
‘ten statement in’ the. suit. It is noteworthy 
that one of the principal contentions rais- 
ed by the appellant-defendant “in ‘the 
written statement was that since he had 


They 
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stood surety for the landlord for arrears 
of sales tax, there was no default by him 
in the payment of rent. In the face of the 
said plea taken.in the written statemznt, 
disputing the existence of any arrears of 
rent and denying that there had been 
a default, it is clear that the deposit, 
even if it was made on the date of the 
first hearing, was not an unconditional 
sender of the amount for payment to the 
landiord. Further, there is also nothing 
on record to show that what was depo- 
sited was the correct amount calculated 
in accordance with the provisions of Sec- 
tion 20 (4). In these circumstances, we 


hold that the- appellant has failed to 
establish that he has complied 
with the conditions specified in sub-sec- 


tion (4) of Section 20 and hence he is 
not entitled to be relieved against his 
liability for eviction on the ground set 
out in clause (a) of sub-section (2) of the 
said section. : . 
11. This appeal is, zherefore, devoid 
of merits and is accordingly dismissed. 
We direct the parties to bear their res- 

pective costs. 
Appeal dismissed, 
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A. D. KOSHAL AND R. B. MISRA, JJ. 
Civil Writ Petn. No. 3806 of 1980, D/- 
10-4-1981. 
B. P. Sharma, Petitioner v. The State 
of U. P. and others, Respondents. 
. Constitution of India, Art. 32. — Peti- 
tioner securing relief in pursuance of 
stay granted in another’ petition — Pre- 
sent petition dismissed as infructuous. 
(Para 1) 
Cases Referred: Chronological Paras 
(1980) Civil Appeal No. 282 of 1980, in 
C.M.P. No. 1634 of 1980, D/- 23-4-1980 
(SC), Ram Gopal Shukla’s case _ 1 
- MISRA, J..— By this petition, the pe- 
titioner only wanted a similar stay order 
as was passed in the case of Ram Gopal 
Shukla, (Civil Appeal No. 282 of 1980) 
on 23rd April, 1980, in C. M. P. No. 1634 
of 1980. That relief has already been 
granted to the petitioner, as the counsel 
for the petitioner states. In the circum- 
stances, this writ petition has become in- 
fructuous and is accordingly dismissed. 
Petition dismissed, 
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_ ed by Delhi Rent 


I98E .. 
AIR 1981: SUPREME. COURT: 1729 . 
: ` PON. BHAGWATI AND l 
_BAHARUL ISLAM, JJ. 
Civil Appéals Nos. 2110 and 2111. of 


1978* -and -1184-1185 of 1981,** D/- 18-8- 
1981. 


Mrs. Shiela Kaushish, Appellant v. 
The Commissioner óf Income-tax, Delhi, 
Respondent, 


Income-tax Act (43. of 1961), S. 23 (1) 
— Annual value of building let on rent -— 
Determination — Building governed by 
Rent Act — Annual value is value equal 
to standard rent under the ‘Rent Act and 
not contractual rent — Standard rent not 
determined or date for applying for fixa- 
tion of standard rent expired — Immate- 
rial — Building let a warehouse govern- 
Act constructed after 


T 19th June, 1955 — Determination of stan- 


we 


me 


dard rent — mode. (Delhi Rent Control 
Act (59 of 1958), S. 6 (1) (b). ` 


Even if the standard rent of a building 
has not been fixed by the Controller 
under the Rent Act in respect ofa build- 


- ing governed by the Rent Act and the 


period of limitation prescribed ` by the 
Rent Act for’ making an application for 
fixation of standard rent having expired 
it is no'longer competent to the tenant- 
assessee to have the standard rent of the 
building fixed, the annual value of the 
building according to the detinition given 
in sub-section (1) of S. 23 must be held 
to be the standard’ rent ‘determinable 
Under ‘the provisions of the Rent Act and 
not the actual rent received by the land- 
lord from the tenant. (Para 3) 


` Where a portion ‘of ‘the warehouse con- 
structed after’ 19th June, 1955 and’ gov- 
erned by the Delhi Rent Control Act was 


first let out from’ 19th March, 1962 at the’ 


rent of Rs, 5810 per month, the standard 
rent for the first five years ftom the date 
of letting’ being contractual rent and 
thereafter being determinable under para 
(b) of S. 6 (1) (B) (2), its standard rent 
(annual value) for the accounting. years 
1968-69 and 1969-70, the years in ques- 


*From Delhi H. C.—LT.C, Nos. 14 and 15 
of 1974, D/- 1-2-1978. k l 


*From:-I.T.A~. Tribunal,- Delhi Bench— 

LT.A. Nos. 386 and-387 of 1972-73, D/- 
` 28-4-1973.. 0 Vo i Sea 
HY/HY/Di85/S1/SNV. | 
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tion, would have to.be determined under 
para (b), sub-cl. (2) of Cl. (B) of sub- 
sec. (1) of S. 6 of the Rent- Control Act 
and this latter figure would represent the 
standard rent of the warehouse determin- 
able under the provisions of the Rent Act. 
Where another portion of the warehouse 
was let out on Ist: April 1964 at the rent 
of Rs. 6,907 per month, its standard rent 
for the accounting year Ist April 1968 to 
31st March 1969 determinable under the 
provisions of the Rent Act would be Ru- 
pees 6,907 per month while for the ac- 
counting year Ist April 1969 to 31st March 
1970, the standard rent would be that 
determinable under para (b) of sub-cl. 
(2) of Cl; (B) of sub-sec. (1) of S. 6.-Where 
still another portion of the warehouse 
was let out on 7th December 1964. at the 
rent of Rs. 6,640 per month; its standard 
rent for the accounting year lst April 
1968 to 31st March 1969 and Ist April 
1969 to 6th December 1969 determinable 
under the provisions of the Rent Act 
would be Rs. 6,640 per month, while-for 
the remaining por:ion of the accountng 
year from 7th December 1969 to 31st 
March 1970, the standard rent would be 
determinable under .para (b) of sub-cl. (2) 
of Cl. (B) of sub-section (1) of S. 6. 

i (Para 4), 


Cases - Referred : : Chronological Paras 


AIR 1980 SC 541 3 
(1970) 2 SCR 390 7 2 
. Mr. Soli J. Sorabjee, Sr. Advocate, M/s. 
T.-A. Ramachandran, Parkash Sarup, 
Ravinder Narain and Talat Ansari, Advo- 
cates with him, for Appellant- in all the 
Appeals; Mr. P. A. Francis, Sr, Advocate, 
M/s. S. P. Nayar and Miss . A.’ Subha- 
shini, Advocates with him, for Respon- 
dent in all the Appeals, ; 


- BHAGWATI, J.i— These appeals by 
special leave raise a common question of 
law relating to the determination of an- 
nual value of a building for the purpose 
of chargeability to tax under the Indian 
Income-tax Act, 1961 where the building 
is governed by the provisions of the Rent 
Control legislation but the standard rent 
has not:yet been fixed. The facts giving 
rise to these appeals are few and may 
be briefly stated as follows; 


‘The assesseee constructed. a warehouse 
in -Dethi-sometime in 1961 at a total cost 
of Rs;.4,13,000. The warehouse- consisted 
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of two portions cn the ground foor, one 
on the.north and the other on the south 
and alsa a mezzahine floor and a` first 
floor. On 19th March, 1962, the assessee 
let out the whole of the first floor to the 
American Embassy at the rent of Ru- 
pees 5,810 per month and subsequently on 
ist April, 1964 she let out the northern 
portion of the ground floor togetner with 
the mezzanine floor te the same tenant at 
the rent of Rs. 6,907 per month and on 
‘%th December, 1964 the northern portion 
of the ground floor was let out to the 
same tenant at the rent of Rs. 6,340 -per 
month. Thus the entire warehouse was 
let aut by the assessee to the American 
Embassay with different portions let cut 
under different tenancies commencing on 
Gifferent dates. On 17th July, 1967, how- 
ever, a new lease was entered into be- 
tween the assessee and the American 
Embassy for letting out of the: entire 
‘warehouse at the rent of Rs. 34,797 per 
month and this lease came into effect 
from 1st April, 1968. The assessee thus 
started receiving rent at the rate of 
Rs. 34,797 per month.in respect of the 
entire warehouse from Ist April, 1968, 


2. The question arose in the course 
of assessment of the assessee to income- 
tax for the assessment years 1969-70 and 
1970-71 as to how the annual value of the 
warehouse should be determined fer the 
purpose of chargeability, te income-tax 
under the head “Income from house pro- 
perty”. Now income from house pro- 

. perty chargeable. to tax . is computable 
under Section 22 whieh. provides that the 
annual value of property consisting of 
any buildings or lands appurtenant there- 
to, of which the assessee is the owner, 
shal] be chargeable to mcome-tax under 
the head “Income from house property”. 
Where, therefore, the- assessee’ owns <a 
building, the annual value of such build- 
ing is chargeable to _income-tax „under 
the head “Income from house property” 
under Section 22. But the question imme- 
diately arises: how is the. annual . value 
to be determined? The answer is provid- 
ed by, S. 23 which lays down the mode of 
determination of annual value. Sub-s, AD 
of that section as it stood at the material 
time provided that “for thé purposes of 
S. 22, the annual value of any property 
shall be deemed to be the sum for which 
the property might reasonably be ex- 
pected to. let from year to year’. The as- 
sessee therefore claimed that on a pre- 
per’ construction’ of sub-section (1) of 
S. 23, it was not the actual rent received 
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by the assessee for the warehouse that 
was material for determining the annual 
value of the warehouse but the hypothe- 
tical amount for which ‘the warehouse __ 
might .. reasonably be expected to™ 
let from year to . year and 
since the Delhi Rent Control 
Act 1958 (hereinafter referred to as the 
Rent Act) was applicable in the area 
in' which the warehouse was situate, the 
warehouse could not reasonably be ex- 
pected to let from year to year at a rent 
exceeding the standard rent determin- 
able under the provisions of that Act. 
The Incomeé-tax Officer however, took 
the view that the actual rent received by | 
the assessee provided the most accurate 
and satisfactory measure of the amount 
for which the warehouse might reason- 
ably be expected to let from year to year 
and the annual value of the warehouse 
must therefore. be taken to be the actual “4 
rent. received by the assessee and he ac- 
cordingly assessed the assessee to tax. on 
the basis of the actual rent received by 
her. The assessee preferred an appeal to 
the Appellate Assistant, Commissioner 
for each of the two assessment years 
challerging the correctness of the view 
taken ay the Income-tax Officer and con- 
tending that the annual value of the 
warehouse must be taken to be the stan- 
dard rent determinable under the provi- 
sions of the Rent Act, but the appeals 
were unsuccessful and the determination 
of the annual value made by the Income- 
tax Officer was affirmed. The Tribunal 
also taok the same view on further ap- 
peals by the assessee and by a consolida- 
ted order dated 28th September, 1973, 
confirmed the assessments made on the 
assessee: on the basis of the actual rent 
received by her. The Tribunal held rely- 
ing on the decision of this Court in M. M. 
Chawla v. J. S. Sethi, (1970) 2 SCR 390 
that, in the absence of fixation of stan- 
dard rent, the agreed rent which is 
legally recoverable and not tainted by 
fraud, relationship or any other consi- 
deration must be taken to be the standard 
rent and hence the actual rent received 
by the assessee was rightly taken.as the 
annual value of the warehouse. In the 
meantime, an‘’.application was made for 
fixation of the standard rent of the ware- 
house by the new. tenant who came to 
occupy the warehouse after the Ameri- 
can Embassy vacated it and on this ap- 
plication, the’ Rent Controller by an order r 
dated 13th March, 1973 fixed the standard 
rent at Rs. 34,848.00 per annum under 


the provisions of the Rent Act. The as- 


¢_ pect of each -assessment 


àe 


1981 - 


sessee aggrieved: by the order dated -28th 
September 1973 made by the- Tribunal, 
preferred two applications, one in res- 
: year, seeking 
reference of five questions: which, ‘accord- 
ing to the assessee, arose out of the order 
of the Tribunal, but the Tribunal by `a 
common order dated 26th February, 1974, 
rejected the applications on the ground 
that there was only one question of law 
which arose out of the order of the Tri- 
bunal but that was concluded by the 
decision of this Court in M. M. Chawla’s 
case (supra) and so far as the other ques- 
tions were concerned, they were all ques- 
tions of fact and hence not referable 
under S, 256 (1) of the Income-tax Act, 
1961: The assessee thereupon preferred 
two applications before the High Court 
of Delhi under S. 256 (2) of the Income- 
_ tax Act, 1961 for directing the Tribunal 
‘to make a reference, but these applica- 
` tions also met with the same fate and on 
the same grounds which found ` favour 
with the Tribunal, they were rejected by 
the High Court by judgment dated ist 
February, 1978. This led to the filing of 
two petitions for special leave to appeal, 
one in respect of each assessment year, 
and these petitions were allowed ‘and 
special leave granted by this Court, giv- 
ing rise to civil appeals Wos. 2110 and 
2111 of 1978. Since these two appeals 
were directed against the judgment of 
the High Court refusing to call for a re- 
ference from the Tribunal, the only ques- 
tion which could have been considred by 
the Court in these appeals was as to whe- 
ther any questions of law arose out of 
the order of the Tribunal requiring to be 
. referred to the High Court and therefore 
even if the assessee succeeded in the ap- 
peals there would not be an end to the 
litigation but the questions of law formu- 
lated by this Court would have to be 
referred by the Tribunal to the High 
Court and then the High Court would 
have to hear the reference and answer 
the questions referred to it. This would 
have delayed considerably the final deter- 
mination of the questions of law arising 
out of the order of the Tribunal and it 
was, therefore, agreed between the par- 
ties that the following two questions of 
law should be decided by the Court in 
these appeals, since they admittedly 
arose out of the order of the Tribunal: 


*(1) Whether on the facts and in the 
circumstances of the case, the actual rent 
received by the assessee or the standard 
rent under the Delhi Rent Control Act, 
Should be taken to be the “annual value” 


1 
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of the property within the meaning of 
S. 23 of the Income-tax Act, 1961. 


(2) Whether, there was any material 
on record on which the Tribunal, could 
hold that the receipt of Rs. 4,17,674 from 
the American Embassy would be reason- 
able rent. for which the property might 
be let in spite of the fact that properties 
in the immediate neighbourhood let cut 
to the Bank of Baroda and Indian Oxygen 
Company Ltd. were let at rents consider- 
ably lower.” ; ; 


This Court accordingly made an order 
directing that these two questions of law 
should be disposed of by the Court direct- 
ly, without calling for a reference from 
the Tribunal. However, since some doubt 
was felt whether this Court could direct- 
ly dispose of the two questions of law 
arising out of the order of the Tribunal 
without calling for a reference, the as- 
sessee by way of abundant caution pre- 
ferred ‘two petitions for special leave to 
appeal directed against the order of the 
Tribunal dated 28th September, 1973 and 
on these petitions, special leave ‘was 
granted by this Court and that is how 
Civil Appeals Nos. 1184-1185 of 1981 have 
come up for hearing before us along with 
C. A. Nos. 2110 and 2111 of 1978. 


3. Though two questions have been 
formulated by this Court as arising out 
of the order of the Tribunal-dated 28th 
September, 1973, it is the first which 
really formed the subject matter of con- 
troversy -between the parties and since, 
in our .view,. that question has to be an- 
swerea in favour of the assessee, it is not 
necessary to embark upon a consideration 
of the second question, So far as the 
first question is concerned, it stands con- 
cluded by the recent decision of this 
Court in Dewan Daulat Rai Kapoor v. 
New Delhi Municipal Committee (AIR 
1980 SC 541). There were three appeals 
decided by a common judgment in that 
case and the question. which arose for 
determination in these appeals was as to 
how the annual value of a building 
should be determined for levy. of house 
tax where.the building is governed by 
the provisions of the Rent Act, but the 
standard rent has not yet been fixed. One 
of these appeals related to a case where 
the building. was situate within the juris- 
diction of the New Delhi Municipal Com- 
mittee and was liable to be assessed to 
house tax under the Punjab Municipal 
Act, 1911 while the other two related io 
cases where the building was situate 
within the limit of the Corporation of 
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Delhi and was assessable to house tax 
under the Delhi Municipal Corporation 
Act, 1957. The house tax under both sta- 
tutes was levied with reference to the 
‘annual value’ of the building. The ‘an- 
nual value’ was defined in both statutes 
in the same terms, barring a second pro- 
vise which occurred in S. 116 of the 
Delhi Municipal Corporation Act, 1957, 
but was absent in S. 3 (1) (b) of the Pun- 
jab Municipal Act, 1911. This proviso was 
however not material as it dealt with a 
case where the standard rent was fixed 


under the provisions of the Rent Act, 
while in none of the cases before the 
Court was the standard rent fixed in 


respect of the building involved în such 
case. According to the definition given 
in both statutes, the ‘annual value’ of a 
building meant the gross annual rent at 
which the building might reasonebly be 
expected to let from year to yeer. The 
controversy between the parties centered 
round the question as to what is the true 
meaning and effect of the expression “the 
gross annual rent at which such house 
or building......... may reasonably be ex- 
pected to let from year to year” o2curring 
in the definition in both statutes. The 
argument of the Municipal Authorities 
was that since the standard rent of the 
building was not fixed by the Controller 
under S. 9 of the Rent Act in any of the 
cases before the Court and in each of 
the cases the period of limitation pre- 
scribed by S. 12 of the Rent Act for mak- 
ing an application for fixation of the stan- 


dard rent had expired, the landlord in 
each case was entitled to continue to 
receive the contractual rent. frcm the 


tenant without any legal impediment and 
hence the annual value of the building 
was not limited to the standard rent 
determinable in accordance with the prin- 
ciples laid down in the Rent Act, but was 
liable to be assessed by reference to the 
contractual rent recoverable by the land- 
lord from the tenant. The Municipal Au- 
thorities urged that if it was not penal 
for the landlord to receive the contrac- 
tual rent from the tenant even if it be 
higher than the standard rent datermin- 
able under the provisions of the Rent 
Act, it would not be incorrect to say that 
the landlord could reasonably expect to 
let the building at the contractual rent 
and the contractual rent therefore pro- 
vided a correct measure for determina- 
tion of the annual value of the building. 
This argument was however rejected by 
the court and it was, held that even if 
the standard rent of-a building has not 
: been fixed by the Controller under’S. 9 
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of the Rent Act, the landlord. cannot rea- 
sonably expect to receive from a hypo- 
thetical tenant anything more than the 
standard rent determinable under the 
Provisions of the Rent Ac: and this would 
be so equally whether the building has 
been let out to a tenant who has lost his 
right to apply for fixation of the standard 
reat by reason of expiration of the period 
of limitation prescribed by S. 12 of the 
Rent Act or the building is self-occupied 
by the owner. Therefore, in either case, 
according to the definition of ‘annual 
value’ given in both statutes, the standard 
rent determinable under the provisions 
of the Rent Act and not the actual rent 
received by the landlord from the tenant 
would constitute the correct measure of 
the annual value of the building. The 
court pointed out that in each case the 
assessing authority would have to arrive 
at its own figure of the standard rent by ~ 
applying the principles laid down in the 
Rent Act for determination of the stan- 
dard rent and determine the annual value 
of the building on the basis of such figure 
of the standard rent. The court, on this 
view, negatived the attempt of the Muni- 
cipal Authorities in each of the cases to 
determine the annual value of the build- 
ing on the basis of the actual rent receiv- 
ed by the landlord and observed that the 
annual value of the building must be 
held to be limited by the measure of the 
standard rent determinable on the prin- 
ciples laid down in the Rent Act and it 
could not exceed such measure of the 
standard: rent. Now this was a decision 
given on the interpretation of the defini- 
tion of ‘annual value’ in the Delhi Muni- 
cipal Corporation Act, 1957 and the Pun- 
jab Municipal Act, 1911 for the purpose 
of levy of house tax, but it would be 
equally applicable in interpreting the 
definition of ‘annual value’ in sub-sec. (1) 
of S. 23 of the Income-tax Act, 1961, be- 
cause these definitions are in identical 
terms and it is impossible to distinguish 
the definition of ‘annual value’ in sub- 
sec, (1) of S. 23 of the Income-tax Act; 
1961 from the definition of that term in 
the Municipal Corporation Act, 1957, and 
the Punjab Municipal Act, 1911. We must 
therefore hold, on an identical line of 
reasoning, that even if the standard rent 
of a building has not been fixed by the 
Controller under S. 9 of the Rent Act 
in respect of a building governed by the 
Rent Act and the period of limitation|- 
prescribed by S. 12 of the Rent Act for 
making an application for fixation of the 
standard rent having expired, it is no 
longer competent ‘to the tenant. to: Have 
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the standard rént of the building fixed; . 
the annual value of the building accord- 
ing to the definition given in ‘sub-sec. (1) 
of S. 23 of the I-T. Act, 1961 must be 
held to be the scandard rent determin- 
able under the provisions of the Rent Act 
and not the actual rent received by the 
landlord from the tenant. This interpre- 
tation which we are placing on the lat- 
guage of sub-sec. (1) of S. 23 of the- In- 
come-tax Act, 1961, may be regarded as 
having received kgislative approval,- for 
we find that by S. 6 of the Taxation Laws 
(Amendment) Act, 1965, sub-sec. (1) of 
S. 23- has been amended and it has now 
been made clear by the introduction of 
cl. (b) in that sub-section that where the 
property is let and the annual rent re- 
ceived or receivable by the owner in res- 
pect thereof is in excess of the sum for 
which the property might reasonably be 
expected to let from year to year, the 
amount so received or receivable shall be 
deemed to be the annual value of the 
properiy. The newly added cl. (b) clearly 
postulates that the sum for which a 
building might reasonably be expected to 
let from year to year may be less than 
the actual amount received or receivable 
‘by the landlord from the tenant. We are 
therefore of the view that in the present 
case the standard rent of the warehouse 
determinable under the provisions of the 
Rent Act must b2 taken to be the annual 
value within the meaning of sub-sec. (1) 
of S. 23 of the Income-tax Act, 1961 and 
the actual rent received by the assessee 
from the American Embassy cannot of 
itself be taken es representing the cor- 
rect measure of the annual value. 


4. We must therefore address our- 
selves to the question as to what would 
be the standard rent of the warehous 
determinable uncer the provisions of the 
Rent Act for the assessment years 1969- 
70 and 1970-71 the relevant accounting 
years being Ist april 1968 to 31st March 
1969 and lst Apzil 1969 to 31st March 
1970. Now ‘stanéard rent’ is defined in 
S. 2 (k) to mean the standard rent refer- 
red to in S. 6 or where the standard rent 
has been increassd under S, 7, such in- 
creased rent, Section 6 lays down differ- 
ent formulae for determination of stan- 
dard rent according to different situations. 
Clause (A) of sub-section (1) enacts pro- 
visions for determination of standard 
rent in case of residential premises, but 
we need not. refər to those provisions, 
Since we.are concerned in the present 
‘case not. with- residential premises -but 
‘with a.warehouse.which constitutes ñon- 
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residential premises. The provisions ap- 
plicable for determination of standard 
rent in the case of non-residential pre~ 
mises are set out in cl. (B) of sub-sec- 
tion (1) and there also, we are concerned 
only with sub-cl. (2) because the ware- 
house was admittedly let out for. the. first 
time after 2nd June, 1944. Since the stan-. 
dard rent of the warehouse was not at 


any time fixed under’ the Delhi and 
Ajmer Merwara - Rent Control 
Act, 1947,- or the Delhi and 


Ajmer Rent Control Act, 1952, the stan- 
dard rent was liable to be determined 
under paragraph (b) of cl. (2) which pro- 
vides that “the rent calculated on the 
basis of seven and one-half per cent per 
annum of the aggregate amount of the 
reasonable cost of construction and the 
market price of the land comprised in 
the premises on the date of the com- 
mencement of the construction” shall .be 
taken to be the standard rent of the pre- 
mises. : There jis- a proviso to this para- 
graph which says that “where the rent 
so calculated exceeds twelve hundred 
rupees per annum, this clause shall have, 
effect as if for the words “seven and one- 
half per cent” the words “eight and 
five-eighth- per cent” had been substitut- 
ed,” But all these provisions for determi- 
nation of standard rent are subject to 
the overriding provision enacted in sub- 
sec. (2) (cl. ?) which provides in cl. (b), 
which is the clause applicable in the pre- 
sent case since the warehouse was con- 
structed on or after 19th June, 1955, that 
in case of such premises...... “the annual 
rent calculated with reference to the rent 
agreed ‘upon between the landlord and 
the tenant when such premises were. first 
let out shall be déemed to be the stan- 
dard rent for a period of five years from 
the date of, such letting cut’. Now the 
first floor of the warehouse was first let 
out ai the rent of Rs. 5,810 per month 
from 19th March 1962 and therefore 
under cl. (b) of sub~sec, (2) the rent of 
Rs. 5,810 per month would be the stan- 
dard rent of the first floor of the ware- 
house for the period of five years from 
19th March, 1962 up to 18th March, 1967 
and thereafter the standard rent would 
have to be determined. under paragraph 
(b), sub-clause (2) of cl. (B) of sub-sec~ 
tion (1) and: this latter figure would re- 
present the standard rent of the ware- 
house determinable under the provisions 
of the Rent Act for the accounting years 
lst April 1968 to 31st March 1969 and Ist 


April 1969 to 31st March 1970. The next 


„portion of the warehouse let out to the! , 
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American Embassy was the northern. ‘por- 
tion of the ground floor togethe> with the 
mezzanine -floor .. -for the pariod of 
five years from Ist April, 1964 up to 3ist 
March. 1969 -(sic) under cl. (b) of sub- 
sec, (2) and thereafter it would have to 
be. determined under para (b) of sub- 
ci. (2) of el. (B) of sub-sec. (1), Thus for 
the accounting year Ist April 1968 to 31st 
March, 1969 the standard rent of the nor- 
thern. portion of the ground .flocr and the 
mezzanine floor determinable under the 
provisions of the Rent -Act would ba 
Rs, 6,907 per month while for the account- 
ing year lst April 1969 to 3ist March 
1970, the standard rent -would be that 
determinable under paragraph (9) of sub- 
clause (2) of clause (B) of sud-sec. (1). 
That leaves the southern portion of the 
ground floor which was first let out to 
the American Embassy at the rent of 
Rs. 6,640 per month from 7th December, 
1964, and according to clause. (b) of sub- 
section (2), the standard rent. of this por- 
tion would be Rs, 6,640 per month for the 
period. of five years from 7th December, 
1964 up to 6th December, 1969 and there- 
after it would be determinable under 
para, (b) of sub-cl. (2) of cl.-(B) of sub- 
sec. (1). Thus for the accounting year Ist 
April 1968 to 3lst March 1969 and Ist 
April 1969 to 6th December 1969. the 
standard rent of the southern: portion of 
the ground floor determinable under the 
provisions of the .Rent Act would be 
Rs. 6,640 per month, while for the re- 
maining portion of the accounting year 
from 7th December 1969 to .31st March 
1970, the standard rent would be deter- 
minable under para. (b) of sub-sl. (2) of 
cl. (B) of sub-sec, (1). The annual value 
of the warehouse for the purpose of 
chargeability to income tax for the as- 
sessment years 1969-70 and 1970-71 
would have to be determined on the basis 
of the standard rent of different portions 
of the warehouse determinable under 
clause (b) of sub-section (2) and para- 
graph (b) of sub-clause (2) of clause (B) 
of sub-section (1) of Section 6 of the Rent 
Act as discussed above. 


5. We accordingly answer question 
No. 1 in favour of the assessee by hold- 
- ing that the standard rent of different 
portion of the warehouse determinable 
under the provisions of the Rert Act as 
indicated above and not the actual rent 
received by the assessee from the Ameri- 
can Embassy should be taken to be the 
annual value of the warehouse within the 
meaning of sub-sec. (1) of S. 23 of the 
Income-tax Act, 1961. On this view taken 
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by us, the assessee did not-press question 
No. 2- and hence it is not necessary to an- 
swer it. We allow the. appeals of the as- 
sessee to this limited extent and direct 
that the Revenue. will pay the costs’ of 
the appeals to the .assessee. . 


Order accordingly, 
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aoe Appeal No. 1954 of 1981, D/- 3-4- 


M/s. Harkaran Das Mangilal and an- 
other. Appellants v.'Union of India and 
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Mines and Minerals (Regulation and 
Development) Act (67 of 1957), S. 36 — 
Revision in renewal case — Not tọ be re- 
jected on ground of delay — Rejection of 
revision without any special reason for 
not condoning delay — improper — Civil 
Writ Jur. Case No. 592 of 1973 (RB), D/- 
22-3-1989 (Pat), Reversed, {Paras 2, 3) 


ORDER:— Heard counsel, Special leave 
granted. DE f i 


2. The question which arises for con- 
sideration in this:appeal is whether the 
minirg lease in respèct of china clay 
which was granted to'.the appellants 
shoulda Have been renewed or not, The 
Central Government ‘by its final Order 
No. 639 of 1978 dated 16-9-1978 set aside 
the order of the State Government dated 
26-11-1977 as having been passed with- 
out jurisdiction and directed that the 
State Government need not pass any 
fresh orders on the renewal application 
of the appellants since it was deemed to 
have been rejected on . 23-12-1975 and 
since the appellants did not file a revi- 
Sion application against the deemed re- 
jection within the prescribed period of 
limitation. It, however, appears from the 
order dated June 7, 1974, passed by the 
Central Government in another case (No, 
MV-i/5567/78}, that in appropriate cases, 
the Central Government has the power: 
to condone the delay caused in applying 
for renewal of the licence. Lf that be so, 
we do not appreciate for what special 
reasons the delay in the. instant case could 
not be condoned by the Central Govern- 
ment. 
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3 Accordingly, we set aside the judg- 
ment of the High Court- dated 22nd 
March, 1980 in Civil.. Writ Jurisdiction 
Case No.. 592 of 1978 (R) and the order 
dated 16-9-1978 of the Central . Govern- 
ment and direct that it will , dispose - of 
the Revision Application of ‘the appel- 
lants for renewal of the lease on merits, 
keeping in mind the relevant provisions 
of law which govern the ‘renewal of 
leases. This direction should not be 
understood as requiring the Central Gov- 
ernment to grant the renewal of the 
licence. The Government, while dealing 
with the question of renewal will be free 
to consider every relevant aspect of the 
matter including the circumstances aris- 
ing out of the delay caused in’ mak- 
ing the revision application for renewal. 
AN that we hereby-direct is that the ap- 
plication for renewal will not be rejected 
on the ground of delay. Accordingly, the 
appeal is allowed with no order as to 
costs, 

j i Appeal allowed, 
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(From: Madhya Pradesh)* 
JASWANT SINGH -AND 
O. CHINNAPPA ‘REDDY, JJ. 
Criminal Appeal No. 121 of 1972, DJ- 
24-11-1978. 


Mohd, Asiam, Appellant . V 


í State ‘of 
Madhya Pradesh, Respondent, f 


` Penal Code (45 of 1860), Ss, 214, 165A 


— Conviction under S$, 214 — Validity 
— Accused acquitted of offence under 
S, 165A — Absence of proof of his mis- 
appropriating ‘Government’ money — 
Heid, in view of © infirmities accused not 
liable fo conviction under S, 214 also. 
Cri. A, No. 181 of 1971, D/- 3- 2-1972 
(Madh. Pra.), Reversed. 


In the instant case the essence of ths 
ease against the accused -was that accus- 
ed had. misappropriated Government 
money by preparing false muster role. 
Certain incriminating decuments alleged 
tobeinthe hand-wriling of accused came 
in possession. of .a person and in order 
to prevent him from taking further ac- 
tion that the accuSed was alleged to have 
given him bribe. In regard to the- pre- 


*Criminal Appeal No. 181 of 1971, Dj- 
3-2-1972 (Madh. Pra.) 
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paration of the false ¿muster rolls, no 
evidence whatsoever had bean -offered by 
the prosecution. The alleged muster rolls 
had themselves -not been produced nor 
had anyone been 'examined ta say that 
his name was shown in the muster rolls 
as if he had been paid -wages, though, in 
fact, he was -not so paid. There was 
therefore, no evidence to establish that 
the accused misappropriated any Gov- 
ernment moriey or that he prepared false 
muster rolls. He was acquitted of the 
charges under S. 165A, Penal Code and 
the Prevention of Corruption Act: 

-Held ‘in’ the circumstances that the ae- 
cused could’ not be convicted for offence 
under S. 214, Penal Code. Cr. A. No, 181 


of 1971; D/- 3-2-1972 (Madh. Pra), Re- 
versed. PANAN a (Paras 5, 7) 
‘M/s. A. N. Mulla, Sr. Advocate (M/s. 


A. K. Srivastava. and B. P, Singh, Advo- 
cates with him), for ‘Appellant; M/s. 
J. M. Khanna and S. K. Gambhir, Adva- 
cates, for Respondent. i ` 


CHINNAPPA REDDY, J.: :— The sole 
appellant in this appeal by Special leave 
was convicted by the learned Special 
Judge, Tikamgarh, Madhya Pradesh 
under Section 214 Indian Penal Code and 
sentenced to Suffer rigorcus imprison- 
ment for a period of one year. -He was 
acquitted. of a charge under Sec- 
tion 165A Indian Penal Code.. The con- 
viction and sentence under Section 214 
Indian Penal Code were confirmed by 
the High Court of Madhya Pradesh. 


2. The brief facts of the prosecution 
case are as follows: 

.Dalip Yadav, P. W. 5, learnt that the 
accused who was an Overseer in charge 
of Feeder Channel of Extension and 
Improvement, Mohangarh Tank Project, 
was misappropriating Government money 
by preparing false muster rolls. The ac- 
cused used to send instructions to the 
Mistry P. W. 7 regarding {he manner in 
which the false muster rolls were to be 
prepared. Two such letters came into the 
hands of P. W. 5, P. :W. 5 wanted that 
action should .be taken against the ac- 
cused. Therefore, he sent a petition, 
Exhibit 20 to. the Collector. ‘The accused, 
somehow, came to know about the peti- 
tion sent by P.. W. 5 to.the Collector. He 
contacted P. W, 5 and wanted him to 
desist from. taking further. action in the 
matter. There were some preliminary 
negotiations and the matter was to be 
finally settled in the: house of one Ram 
Kishan ‘Misra, a‘ Vakil- of the- place. A. 
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‘meeting was held on the morning of 31st 
October. 1966. Thakurdas with whom 
P. W.'5 used to generally stay whenever 
he went to Mohangarh, was present: 
Sita Ram, P. W. 1, Bindraban, P. W. 4 
and Ram Ratan, P. W. 6 were also pre- 
sent, It was settled that Dalip Yadav 
‘should be paid a sum of Rs. 500/- by the 
accused and that Dalip Yadav skould 
hand over the two letters and a written 
compromise to the accused. The accused 
left the place stating that he wanted to 
arrange for the money. Dalip Yadab who 
was not really -interested in obtaining 
any money for himself, . decided to re- 
port, the matter to the Police. He gota 
petition Exhibit 16 prepared by P. W. 6 
addressed to the Superintendent of 
Police. He also got prepared another ap- 
plication Exhibit P. 2 addressed to the 
Collector. He first went to the Superin- 
tendent of Police and, on his instructzons, 
went to P. W., 9 the Deputy Superin- 
tendent of Police. P. W. 9 prepared a 
Panchnama, Exhibit P. 1, referring to 
Exhibit P. 2 and then returned P. 2 to 
P. W. 5 with instructions .to go to 
Mishra’s house a little ahead of him and 
-to receive the money from the accused. 
P. W. 5 was instructed to give a signal 
on seeing which P..W. 9 would also 
enter the house of Ram Kishan Mishra. 
Accordingly, P. W. 5 went ahead: follow- 
- ed by P, W. 9. When he entered the 
drawing room of Ram Krishan Mishra’s 
house, he found the accused, Thakurdas, 
Ram Rattan P. W. 6. ‘Sita Ram P. W. 1, 
and Brindavan P.: W. 4 sitting there, 
waiting for him. The accused gave the 
money to P.W. 5 and asked for return 
of the letters and the application. P. W..5 
handed over Exhibit P. 2 to the accused. 
-He also signed Exhibit P. 4, a compro- 
mise letter. He told the accused that the 
two letters P. 17 and P. 18 were in his 
village and that he would give them to 
him afterwards. He gave a signal on 
seeing which P. W. 9 came to the room. 
P. W. 9 introduced himself as Deputy 
Superintendent, of. Police. He seized 
Exhibits P. 2 and P. 4 from the accused. 
He recovered Rs. 500/- from P. W. 5. He 
‘then arrested the accused. On the next 
day P. W. 5 produced Exhibits P. 17 and 
P12 before P. W. 9. After. complet- 
‘ime the investigation, P. W. 9 laid a 
` charge-sheet against the accused for of- 
“fences under Section’ 214 Indian Penal 
Code. Section 165 Indian Penal Coge and 
Section 5 (2) of the Prevention of: Cor- 


ruption Act. He was tried by the learn- 
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‘ed Special Judge.. Tikamgarh: for offences 
‘ander Section 165A Indian -Penal Code 
‘and Section 214 Indian Penal Code. In 
regard to the offence under. Section 214 
Indian Penal. Code with which alone we 
are concerned in view of the acquittal of 
the accused - under Section 165A, the 
charge against the .accuSed was that he 
gave gratification’ of Rs. 500/ to Dalip 
Yadav in consideration of the said Dalip 
Yadav “sereening him from legal punish- 
ment for the offence of criminal breach 
of trust and not proceeding against him 
for the purpose of’ bringing him to legal 
punishment.” 
' 3. In support of the prosecution case, . 
the principal witness examined was 
P.W. 5. P.Ws, 1, 4 and 6 were examin- 
ed to prove the -negotiations that took 
place in the house of Ram Krishan 
Mishra in the morning and the passing 
of the money later in the day. P. W. ff, 
was examined to prove Exhibits P. 17 
and F. 18, the two letters said to have 
been written by the accused conveying 
ius instructions to P, W. 7 regarding the 
manner in which the false muster rolls 
were to be prepared. 
4. The defence of the accused was 
one of denial. He denied that Exhi- 
bits P. 17 and P. 18 were in his hand- 
writing. He denied that he ever pre- 


. pared false muster rolls or that he mis- 


appropriated Government money. He 
denied that he offered or paid a bribe to 
P. W. 5.-He stated that he had made. cer- 
tain complaints against, Dalip Yadav and 
Brindavan, and, therefore, the .case was 
foisted against him at their instance. | 

5. As might be seen from the. brief 
narration of. the prosecution case, the 
essence of the case against the accused 
was that accused’ had misappropriated 
Government money by preparing false 
muster rolls, that P. W. 5 had come into 
possession of incriminating letters, Ex- 
hibits P. 17 and P. 18 written by the ac- 
cused and had threatened to take fur- 
ther action against the accused and that 
with a view to prevent -P..W..5. from 
taking further action. the accused gave 
him bribe of the Rs.. 500/-. The prepara- 
tion of false muster rolls, and the writ- 
ing of the two letters Exhibits P. 17 and 
P. 18 were, therefore. two- important 
circumstances which. the prosecution was 
obliged to eStablish in order to. bring 
home the guilt.of the. accused. In regard 
to the preparation of the false. muster 
rolls, nò evidence whatsoever. has “been 
offered by the prosecution.:~ The ‘alleged 
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muster ròlls: have themselves not been 
produced :nor-has anyone .been: examined 
to say that -his name. was shown in the 
.|muster:: rolls. as if -he had been paid 
wages, ‘though, in fact, he. was not. so 
paid. P..W.-5 stated: that he was told by 
. one Mauji Lal Lahaur that labourers 
` who did not work,: were shown as having 
received wages in the muster rolls. This 
Mauji Lal-was not examined as a wit- 
ness.. Again P. W. 5 stated that a “bar~ 
ber’s wife, a tailor’s. wife and an Ahiran 
had come to .him and told him that 
though they had worked for many days, 
they were paid wages only for a few 
days. None of- them was examined as a 
witness, There is, therefore, no evidence 
to establish that the accused misappro- 
priated any Government money or- that 
he prepared false muster rolls. With re- 
gard to the letters Exhibits P. 17 and 
"P. 18 stated to have been written by the 
accused to P. W.7, the prosecution did not 
choose to. send the documents to a hand- 
writing expert for his opinion whether 
the documents were written by the ac- 
cused or not. P, W..7, was the only wit~ 
ness who was examined by the prosecu- 
tion to establish that the two . letters 
were written by the accused. In his ex- 
‘amination-in-chief, he stated that Ex- 
hibits P. 17 and P. 18 were signed by the 
-. accused and that the writing in P.17 and 
P.-18 was that of the accused. He, ‘how- 
` ever, stated that Exhibits P.17 and P. 18 
‘were brought to him by a person who 
came ‘along with P, W. 5. At that stage, 
“he was treated as hostile by the Public 
‘Prosecutor and he was’ allowed to be 
cross-examined, In the cross-examina- 
“tion by the Public Prosecutor, he stated 
at one stage that a portion marked in 
Exhibit .P. 17 was written by the accus- 
ed. He also stated that he was under the 
accused for a period of 25 days only. 
Later ‘in the cross-examination by the 
accused, he admitted that the accused did 
not write anything in Hindi in his pre- 
sence. He stated that he was saying that 
Exhibits P. 17 and P, 18 were in the 
hand of the accused by guessing only, He 
‘stated that he” could not say definitely 
_ that P; 17 and P, 18 ‘were in the hand- 
writing of ‘the ‘accused. Despite the un- 


tonvincing evidence of P: W 7 
ən the . question.“ of the au- 
thorship- of Exhibits P.-- 17 -and 


‘P.-18, the prosecution did not `choose to 
“examine “eithér an expert- or ` anyone 
-who was familiar with the harid-writing 
gf. the accused to. prove that P..17 and- 


_Station to-make a report. 
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P. 18 ‘were in the hand-writing of the 

accused. We may refer here to the evi- 

dence of P. W. 5 regarding P. '17 and 

P. 18. He-stated: that he showed. the let- 

ters to the Collector and the Sub-Divi- 

sional Officer and that they also put their 

Signatures in the documents, No signa- 

ture of either the Collector or:the- Sub- 

Divisional Officer -is to be found- in P..17 

and P. 18, In fact P..17 and P. 18 were 
produced before the Police not even on 

31st October, 1966 but only. ‘on-the next 

day, P. W. 5. claimed to have sent a re~ 

port P. 20 tothe Collector on .26th Octo- 

ber, 1966.:In P. 20 there is a reference to 

some instructions said to-have been sent 
by the, accused to:his Mistry. It was pre- 
sumably sought to be made out that the 
reference was.to P. 17 and P. 18. Now, 

though P, W. 5 claimed to have sent 
P. 20 to the Collector, there is no ‘en- 

dorsement on P. 20 to suggest that it was 
ever received in the office of the Collector 
(sic) has not been examined to say that 
P. 20 was received .in. the. Collector’s 

office from P; W. 5.: It is a mystery how 
P. W. 5 came -to file Ex. P, 20 into Court. 

Thus not only is there no proof that P. 17: 
and P. 18 were written by the accused, 

their very appearance in the case ap- 
pears to be: suspicious. The result. is that 
there is . no evidence to prove that the 
accused prepared any false muster rolls 
or that the accused wrote Exhibits P. 17 

and P. 18 instructing his Mistry regard- 
ing the manner in which the muster rolls 

were to be. prepared. These are two wide 

gaps in the case of the prosecution which 

are by themselves sufficient ‘to entitle 

the accused to an acquittal on the charge 

under Section 214. "i 


6. P. W. 5, was, as already mention- 
ed. the principai witness for the pro- 
secution. We have perused his evidence 
carefully and we find it difficult to ac- 
cept his evidence. He admitted in cross- 
examination that there was a quarrel 
between Habib and Brij Mohan (P.W. 7), 
that Aslam was siding Habib and that 
Brij Mohan and the witness suspected 
that Aslam might have gone to the Police 
We have al- 
ready referred to the circumstance that 


- though P. W. 5 claimed that he had sent 
_the report Ex. P. 20 . to the Collector 
- earlier, there is ‘nothing in the evidènce 


to indicate that the alleged report was 
ever received in the office of the Céllec- 
tor. What is-curious is that. Ex. P. 2, the 
report which he claims to have got writ- 


ten on 31st October, 1966 is a verbatim 
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reproduction of Ex.. P. 20. It is not ex- 
plained how this could be so. -since 
P. W. 5 did not have P. 2 with him. on 
31st October, 1966, : This is. explainable 


only if beth:. P, 2: and P. 20 
were - prepared - at ‘the same: time 
that i5, om -3ist Qctaber,.. 1966. 


We have also referred to the circum- 
Stance. that..though P. W..5 claimed that 
he had shown the letters Exs. P. 17 and 
P.18 to -the Collector and the Sub- 
Divisional Officer and that they had alse 
put their signatures on the. documents, 
‘we do not find the signature of either. the 
Collecter or the Sub-Divisional Officer on 
‘P.17 and P. 18: According to his- evi- 
dence, the arrafgement arrived at in 
“the house’ of Ram Krishan Mishra was 
that the accused should pay him a sum 
‘of Rs. 500/- and-that he should hand 
over Exs. P. 17 and P. 38.to the accused. 
He however, admitted: in his’ evidence 
that he did ‘not have -Exhibits P. 17 and 
P. 18 with him that day. He claimed 
that after the money was received by 
him, he told the accused andthe others 
that the letters would be given later as 
they were in: his . village.. It is ‘difficult 
to aceept. his’ evidence that if ‘the 
arrangement was that he should part 
with“ the letters and that he should be 
paid a sum of Rs. 500/-, the accused 
would have paid’ him the money with- 
out receiving: the letters. According to 
the witness a deed of compromise was 
prepared- and he Signed. the ‘same, Ex- 
hibit P. 4 is statéd to be”: -the «deed - af 
compromise. P. 4-is as: follows: - 

“It is submitted that we people had 
made a complaint against’ Shri- Aslam 
Overseer, Irrigation Department, Mohan- 
garh for preparing false muster rolls. In 
that four persons have: eaaetied 0s et 
in. future he’ will not de so. : 

’ He has assured in this” ‘manner.’ There- 
fore, we people shall not take any’ = 
ther action in‘ this connection.” - 

It is’ a document’ which’ clearly incrimi- 
nates rather’ than - exonerates the ac- 
cused. We do not ‘think the accused 
would have accepted such ‘a document 
from P. wW. 5. _ P. W. 5 further stated 
that the ‘accused gave him 
nioney after counting the same, Hesta- 
ted ‘that the money was not handed over 
to Thakurdas ‘and thereafter to himself. 
‘There’ arè any number of versions with 
Tegard fo the - manner în which the 
money passéd into the hands of P. W. 5. 
P. Wi ‘stated that the money was net 
paid ‘in’ his presence by ‘the accused -tO 
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P. W. 5. According to him Thakurdas 
took cut the amount from his- pocket 
and gave it to P.W. 5. - P.: W. 4 stated 
that the accused took out the: sum of 
Rs, 500/- and handed cover the same to 
Thakur Das, At that time P. W..5 was 
not there. After P.-W: 5. came there, 
Thakurdas took out the money and put 
it on the table P, W. 5 took the money 
from the table. P.. W. 6 stated thatthe . 
accused himself paid the sum of Ru- 
Rees 500/- to P. W. 5: -These are the se- 
veral conflicting versions about how the 
money passed from the accused to 
P. W. 5. From the evidence of the vari- 
ous . prosecution witnesses, it-is clear 
that Thakurdas. played a very prominent 
Bart in bringing about the alleged set- 
Hement ard- the payment. Thakurdas 
lias not been examined 2s a witness by 
the prosecution and ne explanation has 
heen ‘offered for the ‘same... We also 
notice that Ram . Krishna » Mishra - has 
also not been’ examined, We have al- 
ready noticed that'' none ‘of the. lab- 
ourers whose names were allegedly, 
falsely entered in the muster ‘rolls: was 
examined, We have also noticed that 
the messenger who’ was “supposed -to 
have taken the Jetters Exhibits P. 17 
and P.18 te P.W, 7 har alg not been 
eal 


-In view of these deveral grave in- 
Pac e we do not think: that the Lower 
Courts were justified in convicting the 
accused. -The conviction . and sentence 
are, therefore, set aside and the bail 
bonds will be cancelled. The appeal is 
allowed. ” 
' Appeal allowed, 
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© S MURTAZA FAZAL ALI, | 
A. VARADARAJAN AND 
vV. E. ERADI, JJ. 
Civit Appeal No. 1398 of 1978, D/- 25-2- 
198 


Satpal “Appellant v, ‘Hira Lal, Respon- 
den 


E P. Act (4 of 1882), S. 106 — Cases 
governed. by the Rent. Acts — Notice 
u/s, 106 — Not necessary unless express- 
ly so provideg.: a (Para 1) 

FAZAL ALY, J:— We have heard 
counsel for the parties and have gone 
through the judgments of the courts be- 
low. We find no merit im. this appeal. Spe- 
vial leave appears to have been granted 
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1981 - 


only on. the- question of notice which no 
longer... survives in view of a 7-Judge 


Bench decision of this court holding! that. 


in cases governed by the Rent Act, no 
notice under S. 106 T. P. Act is. necessary 
unless expressly-so provided: The appeal 
is accordingly dismissed but, in the cir- 
cumstances, without any order as to costs, 


2. Time till 30th September, 1981. is 
allowed to vacate the premises and to 
hand over vacant possession to the re- 
spondent-landlord, subject to filing the 
usual undertaking within six weeks from 
today, In the meantime, the appellant 
shall pay compensation equivalent to rent 
regularly and will also carry out all ne- 
cessary repairs at his own costs without 
being reimbursed by the respondent. 


` Appeal dismissed, 
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(From: Allahabad) l 
P. N. BHAGWATI AND 
BAHARUL ISLAM, JJ. 


Civil Appeal No. 697 of 1981, D- 6-2- - 


1981. u 


Mohammad Mustakhan, Appellant v. 
U. P. Sunni Central Board of Wag? and 
others, Respondents, : 


(A) U. P. Muslim Waqf Act (16 of 1985), 
S. 14 (2) — Dissolution of managing com- 
mittee of Waki — Order as to — Con- 
troller is competent to pass such order. 

: {Para 1) 


(B) U. P. Muslim Wakf Act (16 of 1980), 
S. 14 (2) — Order of dissolution of man- 
aging committee of wakf without stating 
therein reasons — Error of law apparent 
on face of record — Order quashed and 
ease remanded. Decision’ of Allahabad 
High Court, Reversed. - {Para 1) 


JUDGMENT:— Special leave granted. 

This appeal by special leave arises out 
of a proceeding taken by the appellant 
under S. 63 (3) read with.S. 71 of the 
U. P. Muslim Waqf Act 18 of 1980 chal- 
lenging an order dated 7th May, 1973 
passed by ‘the Controller dissolving the 
Management committee ef the Waqt 
There were three contentions raised on 
behalf of the appellant before us in sup- 
port of the challenge against the validity 
of the order of dissolution. One was that 
the Controller had no power to dissolve 
the management committee because that 
was a function which could be performed 
by the Waqf Board alone and the Con- 
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“order. Moreover there 
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troller had no power to make such an 
order. This contention does not appear to 
be sound since we find that under S. -14, 
sub-sec. (2) of the Act, the State Govern- 
ment has, im the ciréumstances specified 
in that-section;. power zo appoint a Con- 
troller of the Waqf Board: and the Con- 
troller so appointed is entitled to perform 
and: discharge the functions and duties of 
the Waaf Board. The. learned counsel 
appearing on behalf of the . respondent 
has produced before us a copy of a Noti- 
fication dated 22nd March, 197(?) issued 
by the State Government appointing 
R. Mussam Chisti, a’ Sunni’Muslim, as 
Controller of the Waqf Board. Therefore, 
there can be no doubt that in the- present 
case the Controller had power to make 
an order dissolving „the Committee of 
Management. But the order of dissolution 
suffers rom an error of law apparent on 
the face of record masmuch as it does not 
give any reasons for the dissolution of 
the Committee of Management and the 
only ground which has been given in the 
order of dissolution is that the “existing 
Committee is defective’, This ground 
does not make any sense at all and it is 
obvious that the Contraller has made the: 
order. of: dissolution without applying his 
mind to the relevant considerations which 
should weigh with. him'in making such an 
are no reasons 
given by the Controller for dissolving the 
Committee of Management, It is undoubt- 
edly true that a report was made by the 
Inspector and on receipt of the report, a 
show cause notice was issued to the Com- 
mittee of Management and a representa- 
tion was filed by the Committee of Man- 
agement showing cause against the pro- 
posed order of dissolution, but the order 
of dissolution does not show as to what 
were the reasons which weighed with the 
Controller in dissolving the Committee of 
Management. We should have expected 
the order of dissolution te discuss the 
facts and circumstances set out in the re- 
port of the Inspector in the light of the 
cause shown by the Committee of Man- 
agement and then set out the reasens as 
to why the order of dissolution should 
be made. ; © 


- 2 We, therefore, allow the appeal, set 


aside the orders passed by the Dist. Court 


as well as the High Court and quash 
the order of dissolution by the Controller 
and direct that the Controller or the 
Board, as the case may be, may, if it 
thinks fit, decide, after following the 
principles of natural justice, whether the 
Committee of Management should be dis- 
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solved and if. the Controller or the Board 
decides to dissolve the Commitiee, then 
it shall give proper reasons for doing so 
in the order of dissolution. There will be 
no order as to costs. 

Appeal allowed. 





AIR 1981 SUPREME COURT 1740 


= 1981 Cri. L. J. 1278 
(From: Madhya Pradesh)* 
P. N. SHINGHAL AND O. CHINNAPPA 
REDDY, JJ. 
Criminal Appeal No. 87 of 1972, 
10-11-1978. 
The State of Madhya Pradesh, Appel- 
lant v. Digvijay Singh, Respondent. 
(A) Penal Code (45 of 1860), S. 300 — 
Absence of proof of motive — Effect. 


D/- 


It may be that the prosecution was not 
able to prove the motive for the crime, 
but that could not possibly matter when 
the circumstantial evidence on the rezord 
was sufficient to prove,. beyond any 
doubt, that it was the accused and no one 
else who intentionally caused the death 
of the deceased, (Para 18) 

(B) Penal Code (45 of 1860), S. 300 — 
Charge of murder of wife by gun shot 
— Theory of accidental firing dispreved 
— Acquittal, held, liable to be set aside. 
Cr, App. No. 794 of 1968, D/- 25-10-1971 
(Madh. Pra) Reversed, (Paras 15, 16, 17) 


M/s. J. M. Khanna and S. K. Gambhir, 
Advocates, for Appellant; Mr. S. 5. 
Khanduja, Advocate, for Respondent. 


SHINGHAL, J.:— This appeal by spe- 
cial leave is directed against the appel- 
late judgment of the Madhya Pradesh 
High Court dated October 26, 1971, by 
which the conviction of respondent Dig- 
vijay Singh for an 
tion 302 LP.C. has been set aside and he 
has been acquitted. 


2. The respondent used to live with 
his wife Smt, Tulsa Bai in village Man- 
kapur, where he looked after the culti- 
vation of his cousin Jaswant Singh (P.W. 
13) who lived elsewhere and occasionally 
visited Mankapur to supervise the culti- 
vation. Jaswant Singh came to Manka- 
pur on January 8, 1968, in the evening. 
He found that his niece Smt. Tulsa Bai, 
wife of respondent Digvijay Singh, was 
unwell and was resting in a verandah. 
*Criminal Appeal No. 704 of 1968, D/- 

25-10-1971 - (Madh. Pra.). : 
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State of M. P. v. Digvijay Singh 


_ Singh opened 


offence under Sec- 
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She was shifted to her room in the house. 
Respondent Digvijay Singh was also in 
the house. He said that he was also not 
feeling well. A cot was provided for him 
near the cot of his wife in the same 
room, Smt. Gomti Bai (P.W. 1), who was 
serving as maid servant in the ‘house, 
took tea to the room in which Smt. Tulsa 
Bai and her husband respondent Dig- 
vijay Singh were resting. She found that 
the door of the room had been closed 
from inside. She knocked at the door and 
called twice that it may be opened, 
When she called a third time, she heard 
a gun shot. It is alleged that Digvijay 
the door immediately 
thereafter and ran out. Smt. Gomti Bai 


_@.W. 1; and Prem Lal (P.W. 2) ran after 


him and informed Jaswant Singh that 
the respondent had run away after shoot- 
ing his wife. Shobha Ram (P.W. 3), vil- 


lage Patel, who lived nearby, came to 
the place of occurrence on hearing the 
gun shot and heard’ Smt. Gomati Bai 
(P.W. 1) telling Jaswant Singh that the 


respondent had run away after shooting 
his wife. Jaswant Singh asked Shobha 
Fam to go in the direction in which the 
respondent had gone, He did so. He 
found the respondent at’ the house ofi 
Bhaiya Lal (P.W. 8) in village Ramkhi- 
riya, which was close by. He tried to 
bring back the respondent, but he refus- 
ed. He therefore told Ram Narain (P.W. 
7), son of Bhaiya Lal, to see that the re- 
spondent did not abscond, and came back 
to Mankapur. He sent report Ext, P-1 to 
police station Udaipura, which was at a` 
distance of 10 miles, the same night, at 
about 1¢-30 p.m.-It was mentioned in 
the report, inter alia, that Smt. Tulsa 
Bai had succumbed to the gun shot in- 
jury and her dead body was lying on 
the bed in the room. The respondent, in 
the meantime, tried to run away from 
the house of Bhaiya Lal (P.W. 8), but he 
was brought back and was ultimately 
taken to Mankapur and kept confined in 
a room, The police arrived at Mankapur. | 
at about 2 am., when the respondent 
was taken out for answering the call of 
nature. He however managed to escape 
and jumped into a nearby well. He was 
taken out and the: investigation of the 
cése was commenced on the arrival of the 
Station House Officer. The dead body was 
found lying on the cot and was ‘sent for 


post-mortem examination. The post- 
mortem was performed by Dr S. L, 
Sharma (P.W. 14) whose report (Ext. 


_P-11) has been placed on. the record. The 
` police also recovered. a gun: (article Ken) 
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from the house ofthe respondent vide 
memorandum Ezt. P-4. It was sent for 
examination to the.. ballistic expert 
whose opinion Ext, P-10 is.also on -the 
record, It was. € muzzle-loading gun of 
which the respcndent held licence Ext. 
P-15. The respondent was challaned on 
completion of the investigation. 

3. He did noz plead guilty to- the 
charge under Section 302 LP.c, in the 
trial Court, and contended that he had 
been falsely implicated by Jaswant 
Singh, He admitted that he was 
looking after Jeswant Singh’s cultivation 
at Mankapur and stated that Jaswant 
Singh rebuked him on January 8, 1968, 
and that when he had gone out to an- 
swer the call of nature, he heard the 
gun shot, He returned to. his house and 
saw Jaswant Singh standing in front of 
his room with a gun. in his hand, and it 
was he who informed the respondent 
that the gun was fired accidentally. The 
respondent however admitted that he 
was kept inside the room throughout the 
night. i : ; 

4, The Sessions Judge placed reliance 
on the statements of Smt. Gomti Bai 
(P.W. 1) and Prem Lal (P.W. 2), and the 
other circumstantial evidence on the 
record, as well as the conduct of the re- 
spondent, and reached the conclusion 
that the chain cf circumstantial evidence 
was complete and the defence’ taken by 
the respondent was false. He therefore 
convicted. the respondent of the offence 
of murder und=r Section 302 LP.C. and 
sentenced him <o imprisonment for life. 


5. The High Court took notice of the 
contention of the respondent’s “learned 
counsel that he was not in.a position to 
support the version. of the respondent 
about the incident, but held that it would 
be reasonable and proper to conclude, on 
a -consideration of the circumstances, that 
the gun went oẸ accidentally and the re- 
spondent had ro intention of killing his 
wife. The High Court therefore proceed- 
ed to consider the question whether the 
respondent was entitled to the benefit of 
the exception under Section 80 I.P.C. In 
that connection the High Court made a 
reference to the statements of Jawahar 
Lal (P.W. 6) and Ram Narain (P.W. 7) 
who had. stated that the respondent told 
them that wher he wanted to go out. .to 
the field, his wife Smt. Tulsa Bai pre- 
vented him from going and in the “Jhuma 
Jhatki” (scuffle) which followed, the gun 
went off and his wife was hurt. 

6. ..The High Court was in no doubt 
that the death -of*Smt. -Tulsa Bai- was 
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“homicidal”, by gun. shot injury, and 
that the plea of the accused that Jaswant 
Singh (P.W. 13) was responsible for the 
crime was absolutely without merit. The 
High Court however took the view that 
the false pleas was taken by the respon- 
dent out of “fear of admitting that it was 
his own hand which was responsible for 
the death of the deceased”. It therefore 
proceeded to examine whether the death 
was caused intentionally, cr by accident, 
without any criminal intention or know- 
ledge. In doing so the High Court placed 
reliance on the statements of Jawahar 
Lal (P.W. 6) and Ram Narain (P.W. 7) 
about what the respondent had told them 
about the incident, and took the view 
that although the respondent must be 
presumed to-know that his. gun was 
loaded, he did not know that his wife 
would catch hold of ‘him and would 
grapple with him in her attempt to pre- 
vent him from going to the field. The 
High Court therefore held that the inter- 
ruption by Tulsa Bai was an “unexpected 
situation” and that if the gun, which 
could be fired at half cock position, went 
off, it could not be held that the neces- 
sary elements of the offence of culpable 
homicide amounting to murder had been 
established. The High Court made a re- 
ference to some decided cases, and held 
that as the respondent had succeeded in 
raising a reasonable doubt as to his guilt, 
he was entitled to its benefit. In that 
view of the matter, the High Court held 
that looking to the position of the injury 
and the absence of any motive, the re- 
spondent could not be held guilty. of the 
murder, and acquitted him as aforesaid. 


7. The only question for considera- 
tion is whether the evidence on the re- 
cord could justify the finding of the High 
Court that the gun went off accidentally, 
or whether it was fired intentionally to 
commit the murder of Smt. Tulsa Bai. 
In this respect the following facts and 
circumstances have been ‘fully estab- 
lished, i ; ' 


8 It has been proved by Bhanwar 
Singh (P.W. 22), who was, the Station 
House Officer of police station, Udaipura 
and investigated the case, that he recov- 
ered a muzzle-loading gun (article 'C’) 
from the room where the dead body was 
lying on the bed with pellet injuries and 
that its licence Ex. P-15 was in the name 
of the respondent, It cannot therefore be 
doubted that the.gun belonged to the re- 
spondent and was in his possession as it 
‘was recovered from the room where his 
wife died of gun shot-in his’ presence. It 
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will be reealled that the High Court had 
no hesitation im rejecting the respondents 
defence that his wife had been killed by 
Jaswant Singh when he had gone out. to 
answer the call of nature; . Sii 


3. Tt has- also been’: satisfactorily 
established by the evidence on the record 
that Smt, Tulsa Bai was ‘unwell and was 
resting on cot inside the room of the -re- 
Spendent, This has been proved not oniy 
by the statement of Smt. Gomt Bai 
(P.W. 1) but also by the statements af 
several other prosecution witnesses in- 
cluding Prem Lal (P.W. 2) and com- 
pounder Hari Om (P.W. 4). The compoun- 
der not only gave a coramine mjection 
to Smt. Tulsa Bai shortly before the in- 
cident, but he also gave medicine to the 
‘ respondent who said that he too was not 


feeling well. It has been proved by the. 


statements of Smt. Gomti Bai (P.W. 1) 
and Prem Lal (P.W. Z) that the respon- 
dent also stated that he would take rest 
in the same room with his wife, and both 
of them stayed in it, Smt. Gomti Bai has 
clearly stated that the room wes closed 
from ‘inside and only the respondent and 
the deceased were there, 


40. Tt appears from the statement of 
Smt, Gomti Bai that when she took .tea 
to the room of the respondent, she found 
that the door was closed from inside. 
She knocked at the door to get it opened, 
and called twice. When she called a third 
time, she heard the report of gur fire in 
the room. Immediately thereafter she 
saw the respondent opening the door, 
and coming ont of the room: When he 
-began te run away, she and Prem Lal 
went after him and informed Jaswant 
Singh who was near the house -at chat 
time. : ei 


ii. It has been proved by the state- 
ment of village Patel Shobha Ram (P.W. 
3) that when he reached the place of 
occurrence after hearing the gun shot 
and shouts, he was asked by Jaswant 
Singh to go in the direction in which the 
respondent had run ‘away. He did so, and 
reached village Ramkhiriya. waere he 
found the respondent at the house of 
Ram Narain (P.W. 7): He told the respon- 
dent that he had been called by Jaswant 
Singh, but he refused to go. He “herefore 
informed Ram Narain that the respon- 
dent had come after shooting his wife 
and should not be allowed to escape. The 
statements of Ram Narain and his father 
Bhaiya Lal (P. W. 8) corroborate the 
statement of Shobha ‘Ram, The state- 
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ments of these two witnesses, as well as 
the statement of chowkidar Jawahar Lal 
(P.W. 6) show that while the respondent 
was under their watch; he rushed onf 
of the house on the pretext of making 
water and was caught and- brought back, 
He was ultimately taken to Mankapur 
and kept inside a room until the arrival 
of the police at about 2 am. The evidence 
on the record further shows that the re- 
spondent went out on the pretext of 
easing himself and jumped into a well 
from which he was rescued and taken 
in police. custody. k : 

` 12. The gun (article ©) which was 
recovered from the room of the respon- 
deni near the dead body and was taken 
in police custody, was sent for examina< 
tion by the ballistic expert S. D, Gandha 
(P.W. 13). He- has stated that he found 
the gun in working condition and ` that 
its -barrel showed signs of discharge, He 
has also stated that the pellets which 
were recovered from the dead body could 
have been fired from -it. 

13. The above facts and circumstances 
are themselves quite sufficient io prove, 
beyond any doubt,' that Smt. Tulsa -Bai 
died as a result ofi gun shot injury from 
the gun of the respondent and in no other- 


-manner, | : 


14, We have carefully examined. the 
questicn whether’ the gun ‘could have 
been fired in the seuffle to which refer- 
ence was made by the respondent to 
Sawahar Lal (P.W. 6) and Ram Narain 
(P.W. 7). It is important to remember 
that Smt. Tulsa Bai was unwell and had 
been administered an injection of cora- 
mine a little while ago. She was lying 
on her bed, The respondent also gave out 
that be was unwell and was lying on an- 
other bed nearby. It is difficult to under- 
stand why he, in that situation, should 
have thought of going to the field at that 
hour. Even if he wanted te go to the 
field, there was no necessity for him to 
load the muzzile-loading gun inside. his 
room, and to ignore his wife’s protests 
against his going when she was ill . and 
did not want him to go. But apart from 
this, there are two important facts which 
gompiletely disprove the theory of acci- 
dental firing which was set up by the 
‘respondent’s counsel in the High Court, 


15. Firstly, we find from the state 
ment of Dr. S. L. Sharma (P.W. 14) thaé 
there were two apertures on the poste- 
rior fold of the left axilla of the deceas- 
ed with blackening of the skin around 
them and the apertures were in tha 
mature of wounds, On internal examina- 
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tion, he found that there was. fracture ef 
two ribs of the left side an the back. The 
two apertures were side by side. Hit 
had been true that the gun went off acer 
dentally during a scuffle with.the wifs, 
the injuries would not have beem on the 
back of her body but on some such part 
as could possibly come within the range 
of the gun during the scuffle. The posi- 
tion of the gun shot injuries therefore 
disproves the theory of accidental firing 
and shows that the shot was fired while 
Smt. Tulsa Bai was lying with her back 
towards the respondent, It is also signifi- 
cant that Dr. S. L. Sharma was not even 
asked whether the injury could be caus- 
ed in a scuffle. by accidental firing. On 
the other hand, we find that the state- 
ment of the medical officer that if _ the 
fire-arm had béen’' discharged very close 
to the body, the pellets would have enter- 
ed the body en masse causing one wound) 
and not two apertures side by side, was 
allowed to go unquestioned, 


16. Secondly, if there had been a 
scuffle, and if the shot had heen fired 
while Smt, Tulsa Bai was preventing the 
respondent from going away, her dead 
body would uot have been found lymg 
on the cot. As it is, it has been stated 
by S. I. Bhanwar Singh that the dead 


tbody was lying on the bed as shown in 


ap Ex. P-5, 


17. We are therefore satisfied that 
the High Court misread the evidence in 
arriving at a contrary conclusion. Jë is 
true that both Jawahar Lal (P.W. 6) and 
Ram Narain (P.W. 7) had’ stated that the 
respondent told them about accidental 
firing during a scuffle with his wife, but 
it was not the respondent’s own case dur- 
ing the trial that the gun went off acci- 
dentally. On the other hand, he took the 
plea that he heard the gun shot while he 
had gone out to answer the call of nature 
and that it was Jaswant Singh who was 
responsible for the firing. It was only 
when the courts did not accept that ver- 
Sion, that the respondent’s learned coun- 
sel thought of turning round and making 
his contention about accidental firing 
even though the respondent did not find 
it possible to set it up as a plea in his 
defence. The High Court: also lost sight 
of the fact that the story of scuffle was 
not correborated by the evidence on the 
record, and it erred further in stating; 
without -any reason, that statements af 
Jawaharlal and Ram Narain were suffi 
cient to discharge the onus of proving 
accidental firing. The High Court. tried 
to explain away the incapacity of Smb. 
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Tulsa Bai te have amy scuffle with her 
husband: by saying that a stiff opposition 
need not have been offered by her and 
that “by touching the gum er any other 
part of the bady of the accused the de- 
ceased may have desired the accused not 
to go to the field.” But if there had been 
some such touching; it could not be call- 
ed a scuffle and would nat have led to 
the firing of the gun. In this respect also, 
the High Court misread the evidence on 
the record: The High Court has stated 
further that the “position of the injury” 
also showed that the injury “suffered by 
the deceased was not intentionally caus- 
ed by the accused”. H has further been 
stated: by the High Court that “if the 
accused wanted to kill ker, it is not like- 
ly that he would have .caused the injury 
on. the arm near the axilla’. The record 
however reads otherwise for, as has been 
pointed aut, the position of the injury 
was at the back and was by itself suffi- 
cient to exclude- any possibility of acci- 
dental firing during the course of a 
scuffle. Tt is difficult for us to appreciate 
what exactly is meant by saying that if 
the accused wanted to kill his wife, it was 
not likely that he would have caused the 
injury om the arm near the axilla. The 
report. of Dr. S. L.. Sharma (P.W. 14) 
shows. that the gun: shot caused apertures 
on the posterior fold oi the left axilla 
and fractured twe ribs on the left side 
om the back. The High Court therefore 
misread the evidence in: holding that the 
injury was caused on the arm: near 
axilla. What. the medical efficer had stat- 
ed. was that he found charring on the 
left arm, and not. that the injury was 
lecated: there. Moreover, the High Court 
did not appreciate that even a gun sho 
injury on the arm or the axilla would 
have heen sufficient te cause death and 
that, as it. happened, the injury en the 
back did prove fatal, 


18 Ti may be that the prosecution 
was not. able to prave the motive for the 
crime, but that: could aot possibly mat- 
ter when the circumstantial evidence on! 
the record was sufficient to prove. þe- 
yond any doubt, that it was the respon- 
dent. and ne one else who intentionally 
caused the death of Smt. Tulsa Bai 


19.. For the reasons mentioned above, 
we are constrained to allow the appeal. 
The acquittal of the respondent is set 
aside and he is convicted of the offence 
under Section 302 [P.c_ for causing the 
murder of his wife Smt. Tulsa Bai. The 
sentence of imprisonment. for life award- 
ed to him by the trial ceset is restored, 


`.. the appellant Bank viz. 
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His bail bord is cancelled and the Chief 
Judicial Magistrate, Raisen, is directed to 
arrest him and send him to jail to serve 
out the sentence, 

Appeal allowed. 
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` (From: AIR 1978 Ker 201 (FB)) 
Y. V. CHANDRACHUD, C. J. 


A. P. SEN AND V. B. ERADI, JJ. 


‘Civil Appeal No. 1376 of 1978, D/- 
21-8-1981. , 
` State Bank of Travancore, Appellant 
- v. Mohammed Mohammed Khan, Re- 
spondent. 


. . (A) Kerala Agriculturists’ Debt Relief 
ee (11 of 1970), Section 2 (4) (a) (ii} 
Proviso, Clause (b) — State Bank of 
India (Subsidiary, Banks) Act (38 of 
1959). Section 2 (k) — Debi owed to 
. subsidiary Bank — Amalgamation of 
Banks — Right to recover arising be- 
cause of take over of assets after 1-7- 
1957 — Debt is not excluded 


. The-respondent owed a sum of over 
Rs. 3,000/- to Kottayam Orient Bank 
Ltd.. which was a Banking Company as 
defined in the Banking Regulation Act 
1949. This Bank was amalgamated with 
State Bank of 
` Travancore -with effect from 17-6-1961 
in pursuance of a scheme of amalgama- 
tion prepared by the Reserve Bank of 
India in exercise of powers conferred 
= by Section 45 (4) of Banking Regulation 
` Act and sanctioned by Central Govern- 
ment under Section 45 (7) of that Act. 
The assets stood transferred to the ap- 
pellant Bank. A suit was filed for re- 
covery of. debt and it was decreed, In 
execution, the respondent claimed bene- 
fit of provisions of Debt Relief Act. On 
the other hand the appellant Bank con- 
tended that it was entitled to the hene- 
fit of exclusion in Section 2 (4) (a) (ii). 


Held. that the respondent: was entitl- 
ed to the benefit: of provisions of the 
Act’ and the Bank’ was’ not entitled to 
the heneit ‘of exclusion. 
. (Paras 9 and 9A) 


The appellant Bank is a siibajdiery 


Bank as contemplated by Section 2 4) 
(a` (ii) of Debt Relief Act. If the mat- 


ter were to Test there, the decretal 
amount pavable by the responderit to 
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the appellant Bark’ will not be’ a debt 
within -the meaning’ of Section 4 (4) of 
the Act, since the appellant is a sub- 
sidiary bank within the meaning of 
Section 2 (k) of the State Bank of 
India (Subsidiary Banks) Act, 1959. But 
bv reason of clause fb) of the proviso 


to Section 2 (4) (a) (ii) of the Debt 
Relief Act. the amount payable toa 
Subsidiary bank is not to be regarded 
as a debt within the meaning of the 


Act, onlv if the right of the subsidiary 
bank to recover the amount did not 
arise by reason of any transfer effected 
by operation of law subseauent to 
July 1, 1957. The proviso is thus in 
the nature of an excevtion to the ex- 
ceptions contained in Sec. 2 (4) (a) (ii) 
of'the Act. The right of the’ appellant 
Bank. though it is a subsidiary Bank. 
to recover the amount from the respon- 
dent arose by reason of a transfer ef- 
fected by operation of law. namely. the 
scheme of amalgamation, which came 
into effect after July 1. 1957. Since 
clause (b) of the proviso to Section 2 
(4) (a) (ii) is attracted. the appellant 
Bank will not be entitled to the bene- 
fit. of the exclusion contained in Sec- 
tion 2 (4) (a) (ii) of the Act: and the 
respondent's claim to the benefits of 
the Act will remain unaffected by that 
1978 Ker 201 (FB), 
Affirmed. (Paras 9 and ‘9A) 


(B) Kerala Agriculturists’ Debt Relief 
Act (11 of 1970), Section 2 (4) (1) — 
Expression ‘debt due before. commence- 
ment” of Act. (Constitution of. India. 
Art, 14), bs 

When clause (1) speaks of a debt 
due “before the commencement” of the 
Act to a banking comvany. it does un- 
doubtedly mean what it says, namely. 
that the debt must have been due to a 
banking company before the commence- 
ment of the Act. But it means some- 
thing more: that the debt must also 
be due to a . banking company at the - 
commencement of the Act. 

. (Paras 18. 19, 25) 

Thus, the application of -clause (1) is 
subject to these conditions: (i) The debt 
must have been incurred from a bank- 
ing company: (ii) the debt must have 
been so incurred before -the : commence- 
ment of the Act, and <(iii).. the ` debt 
must be due to a banking company on 


‘thedace of the commencement of the. 


‘conditions 
- Satis- 


Act. These are - cumulative ` 
and unless each one of them is 


1981 -. 


fied. clause: (1)-will: not be-attracted and 
the -exclusion provided for therein will 
not be:-available -as an answer to the 
relief sought: by the ‘debtor- in terms’ of 
the Act. OS - (Para: 20) 

- The object. of the Act being to con- 
fer certain benefits on agricultural 
debtors. the legislature would be under 
an obligation,’ while excepting a- certain 
category of debts from the'ʻoperation of 
the Act to make a classification which 
will answer the test of Article 14, Con- 
Stitution. Debts incurred from banking 
companies.. and due to such companies 
at the commencement of the Act would 
fall into a separate and distinct class. 
the classification .. bearing a nexus with 
the object of the Act. If- debts incur- 
red. from private money-lenders are 
brought within the terms of clause (1) 
on the theory that the right to recover 
the debt had ` passed on’ to a banking 
company. sométime: before the com- 
mencement of the Act, the clausé would 


be ‘unconstitutional for the reason that 


it:accords a’ different treatment to a 
category of debts -without a valid basis 
and -without .the classification hav'ng a 
nexus with the object of. the Act. AIR 
1977 SC 1825. Foll. (Para 22) 

(C) Kerala Agriculturists’ Debt Relief 
Act (11 of 1970). Section 2 (4) 
— Provision js not exhaustive — Clauses 
of Section’ 2 (4) 
clusive. 

“The object of 'the'exclusionary ‘clausés 
is to take a category of debts from out 
‘of the’ Operation of the Act and” theré 
is no reason why. if a spécific clause is 
inapplicable, ‘the: ‘creditor cannot seek 
the benefit of the other clauses. The 
exclusionary clauses, together. are cer- 
tainly . exhaustive of -the ‘categories of 
excepted debts bùt to make those. cla- 
uses) mutually exclusive will be to 
impair unduly - the efficacy of the very 
object of taking away a certain class of 
debts from the operation of the’ Act. 
Therefore it could not -be contended 
that Section ` 2 (4) (ay fiy is “exhaustive 
of all. circumstances in which: a sub- 
Sidiary . bank ` can claim the, ‘benefit of 
the exceptions to Sec. 2- (4). Therefore ìf 
a- narticular case falls- “under “a specific 
clause - “of Section 2 (4Y which ‘is “found 
to- be - inapplicable. the- creditor ‘is not 
debarred: from’ ‘claiming ` thé’ ‘benefit of 
any of. the other cau: (a) to- (n): 

7 . ia » (Para: 24} 
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(a) (ii) - 


, are not mutually ex-` 
Og k . . section (7) of Séction 45. 
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Cases’: - Referred : ` Ehronclogical : Paras 
AIR” 1977 “SC_ “1825 : (1977) 2 SCR" 828 
23 
AIR 1964 ‘sc 1633 : (1964) ~ 6 SCR 903 
; 23 
Mr. L. N. Sinha. Attorney General, 
(M/s. J. M. Joseph. K. John and Shri 
Narain. Advocates with him}. for Av- 
pellant; Mr, C. S. Vaidyanathan, Advo- 
cate, (A. C.), for Respondent. 


mi CHANDRACHUD,, C. J.:— The ques- 


tion which arises, in this avpeal by spe- 


- cial leave is- whether a debt owed by 


the’ respondent, an agriculturist: to the 
appellant — The State Bank of Travan- 
core — falls within: the purview of the 
Kerala Agriculturists’ Debt Relief Act, _ 
1l.of 1970, hereinafter called ‘the Act’. . 


2. .The respondent had an Overdraft 
Account with the Erattupetta Branch of 
the Kottayam Orient Bank Itd., at the 
foot of which he owed a sum of over 
Rs. 3000/- to the Bank. The said Bank . 
which was a ‘Banking Company’ as de- 
fined in. the Banking Regulation Act, 


. 1949, was amalgamated with the appel- 


fant Bank with effect from June 17. 
in pursuance ofa scheme of 
amalgamation prepared ‘by the Reserve 
Bank of India in exercise of the powers 
conferred by Section 45 (4) of the 


Banking Regulation Act and sanctioned `. 


by. the Central Governmert under sub- 
Upon the 
all assets and liabilities 
Bank stood 


amalgamation. 
of the Kottayam Orient. 


transferred to the appellant. Bank. The * 


the scheme of 
the 


notification containing 
amalgamation was published in 


Gazette of India Extraordinary dated 
Mav 16. 1961. 

3.. The appellant filed. a suit (0. S. 
No. 28 of 1963) in the  Sub-Court. 


Meenachil, against the respondent for 
recovery of the -amount due from him 
in the, overdraft account with the 
Kottayam Orient Bank, the right to 
recover. which had come to be vested 
in the. appellant., as a result of the 
aforesaid scheme of amalgamation. That 
suit-was . decreed in favour of the ap- 
pellant. but. when it took out execution 
proceedings . in the Sub-Court. Kottayam. 


the respondent filed a petition ‘under 
Section. 8 .of. the Act.. seeking ` ` amend- 
ment ‘of „the decree. in terms. of. the 


provisions. -of the., Act... The respondent 
claimed - - that -. he- was. an agriculturist 
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within the meaning of. the Aet- and was 
therefore. entitled. to. the benefit . of its 
provisions, including those relating to 
the scaling. down of debts, The. learned 
Subordinate Judge assumed, what was 
evidently not controverted, that the re- 
spendent was an. agriculturist, But the 
learned Judge held that the respon- 
dent. was not entitled. te the. benefit. of 
the provision regarding scaling down 
of the debt decause the debt, having 
been once owed by: him ‘to the’ - Kot- 
tayam Orient Bank Ltd, which was a 
‘Banking Company’: as. defined in the 
Banking Regulation Act, 1949. was out- 
side the purview of Section 5 of the 
Act which ‘provided for . the scaling 
down of debts owed by agriculturists. 
According to the-learned Judge, ‘the 
respondent was only entitled to the 
benefit of the proviso to See. 2 (4) (1 
of the Act under which the amount 
could be repaid in eight half-yearly 
instalments. Since the relief which. the 
respondent had asked for was that his 
debt should be scaled. down and since 
he was held not entitled to that relief 
his application was dismissed by the 
learned Judge, _ 


4. The respondent preferred an aB- 
peal to the High Court of Kerala. the 
maintainability of which was challeng- 
ed by the apnellant on. the. ground that 
mo appeal lay against the order passed 
by the Subordinate Judge on the appli- 
cation filed by the respondent under 
Section 8 of the Act. The High Court 
accepted the preliminary objection hut 
granted permission ta the resnondent. to 
convert the -appeal into a. civil - revi- 
sion application and .dealt with it as 
such. In view of the genera] impor- 
tance of the questions involved in the 
matter, the revision application was Ye- 
ferred by a Division Bench to ihe Full 
Bench, 


5 H was contended! in the High 
. Court. on behalf of the appellant Bank 
that the debt owed to it by the raspon- 
dent was excluded from the operation 
of the Act by reason’. of Section 2 (4) 


(a) Gi and Section 2 (4) (1) of the “Ket. 


` By its judgment dated February I, 1978 
the High Court rejected that contention. 
allowed the revision application and 
held that the respondent was entitled 
to all the relevant benefits of the Act. 
including the benefif of scaling down 
of the debt. The Bank questions the 
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correctness. of that Judgment in this 


appeal. 


6. Section 8 of. the Aet provides, in 
se far as is material,’ that where, be- 
fore the commencement of the Act. a 
ceurt has passed a decree for. the re- 
payment of a debt. it shall. .on. the 
application .of a judament-debtor, . who 
is an agriculturist, apply the. provisions 
of the Act ta such a decree and shat 
amend the deeree accordingly. Hb is in 
pursuance of this section that the re- 
spondent applied to the executing Court 
for amendment of the decree, Section 
4 (1f of the Act ‘provides that notwith- 
Standing anything contained in any law 
or contract or in a decree or order af 
any court, but subject to the provisions 
of sub-section., (5), an agriculturist may 
discharge his debts in the manner 
snecified in sub-seections (2) and (3) 
Sub-section (2) of Section 4 provides 
that if any debt is repaid in seventeen 
equal half-yearly instalments. together 
with interest at the rates specified in 
Section 5. the whole debt shall be 
deemed te he discharged. Sub-section (3) 
specifies the period within which the 
instalments have to be paid, The re- 
spondent claims the benefit of the pro- - 
vision contained. in Section +D, „of the 
Act. x 


7 In order to decide whether the 
respondent is entitled te the relief 
claimed by him, it would be necessary 
ta.consider the. provisions of ‘Sections 
2 (1) and 2 (4) of the Act. The - short 
title of the Act shows that it was pass- 
ed in order to. give relief to indebted 
agriculturists in the State of Kerala. 
The State Legislature felt the necessity. 
of passing the Act because, the Kerala, 
Agriculturists’ .Debt Relief Act, 31 of 
1958, conferred benefits on -agricultural 
debters in respect of. debts incurred by 
them before July 14. 1958 only. The 
Statement of Objects. and Reasons: af 
the Act shows. that the agricultural 
indebiedness amengst the poorer set-- 
tions of .the community showed an uw- 
ward trend after, July. 14,- 1958 owing 
to various economic..faetors. A | more 
comprehensive legislation was therefore. 
introduced by the State Legislature in 
the shape of the: present. Act in sub- 
stitution cf the Act of 1958. The Act 
came into force on July 14. 1970. 

8. Section 2? (1) of the Act which de- 
fines an “agriculturist” need not be re- 
produced because it was common 
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ground. at all stages between -the parties 
that the. respondent. is an: agriculturist 
within the meaning’ of. the i ee nm 
Section 2 (1)... ie tis 
9. Section. 2 (4) of the 
far as is - material 
reads thus: f 
“Section 2 (4): “Debt r Cees any 
liability in cash or ‘kind. whether 
secured or unsecured. ‘due from or in- 
eurred by an agriculturist: on or before 
the commencement of tais Act” whe- 
ther payable under a cortract, or under 
a decree or order of any court, or 
otherwise. but ‘does not include — s 
(a) any sum payable to —- RER 
(i) the Government- of Kerala or the 
Government of India -œ -the Govern- 
ment of any other State or Union. 
territory or any local authority: or . 
(ii} the Reserve Bank of India or the 
State Bank of India or any subsidiary 
bank within the meaning of clause (k) 
of Section 2 of the State: Bank of India 
Subsidiary Banks} Aci. 1959. or the 
Travancore Credit Bank Gn liquidation) 
constituted -under. the Travancore Cre- 
dit Bank Act, IV of 11138: © > 
Provided. that the right of the bank 
to recover the- 
reason of — : 
(A) any. assignment made or as 
{B} any transfer effected by operation: 
of law, subsequent to ‘the ist day of 
July, 18577. |: 


As stated- above, ‘the: respondent is ad- 
mittediy an agriculturist and he owes’ 
a sum of money to the appellant Bank 
under a decree passed in its favour by 
the Sub-Court, Meenach7l, in O. -S. No. 
28 of 1963. The liability . which . the 
respondent owes to the appellant Bank 
is therefore a “debt” within the mean- 
ing of Section 2 (4) of the. Act. - But 
certain liabilities are excluded from the 
ambit of the definition of, “Debt”. The 
liabilities which are thus excluded from 
the definition of debt are specified-in 
clauses {a) to (n) of Section 2 (4). We 
are concerned in this appeal with the 
liabilities specified in cleuse (a) (ii) and. 
clause {1) ef Section 5 (4). which are 
excluded from the operation of cl. 2 (4). 
We will first consider -he implications 
of the exclusion provided for in sub- 
clause (ii) of clause (a) of Section 2 (4). 
Under the aforesaid . sub-clause. any 
sum payable to a subsidiary bank with- 
in the meaning of Sectisn 2 (k) of the 


Act, “in so 
fer our ‘purposes. 


~ 
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State Bank. of India (Subsidiary Banks) 
Act.- 1959, is excluded from- the. defini+ 
tien of “debt”. Section 2 (k) of the Act 


_of 1959 -defines a “subsidiary: bank” to 


mean any new- bank: including ‘the 
Hyderabad: Bank and the Saurashtra. 
Bank: The -expression “new bank” is 
defined in- Section :2 (f) of the Act of. 
1859 to.mean any of the’ banks consti- 
tuted under Section 3. Seetion 3 pro- 
vides that with effect from such date. 
as the Central Government may specify. 
there. shall be constituted. the new oe 
specified “in the section. Clause (f). 
Section. 3 mentions.the State Bank e 
Travancore amongst the new banks, 
which. may ` be constituted under Sec- 
tion 3. It is thus clear that the appel- 
lant Bank: namely, the State Bank of 


Travancore. is a subsidiary., bank as 
contemplated by sub-clause (ii) of 
clause {a) of Section 2°(4 ‘of the Act. 


If the matter were to rest there. the 
decretal amount payable by the respon- 
dent to the appellant Bank will not be 
a debt within the meaning of Section 2 
(4) of the Act. since the appellant is a 
subsidiary bank within the meaning of 
Section 2 fk). of the, State Bank of. 
India (Subsidiary Banks) Act, 1959. But 
by reason of clause (B) of the proviso 
to Section 2 (4) {a) (ü) of the Act, the 
amount. payable to a subsidiary bank is 
not to be regarded as a debt within the 
meaning of the Act. only if the right 
of the subsidiary bank to recover thej ` 
amount did. not -arise by reason of any 
transfer effected by operation of law 
subsequent to July i, 1957. The pro- 
viso is thus in the nature of an excep- 
tion to the exceptions: contained in Sec- 
tion 2 4) a) (ii) of the Act. 


3A. The “respondent initially owed a 
sum exceeding Rs. 3000/- to the Erat- 
tupetta’ Branch of the Kottayam Orient 
Bank Ltd..:which owas amalgamated 
with the appellant Bank with effect 
from June 17. 1961 pursuant to an amal- 
gamation scheme prepared by the Re- 
serve Bank of India, All the rights, as- 
sets and liabilities of the Kottayam. 
Orient Bank were transferred .to the 
appeliant Bank as a result.of the amal- 
gamation. The notification: containing 
the scheme of amalgamation was pub- 


lished - on May 16, 1961. Thus. the 
right of the appellant Bank, though it 


is a subsidiary Bank, fo recover the 
amount from the respondent arose by! 
reason. of a transfer effected by onera-r 
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tion of law. namely, the scheme of amal- 
gamation, which came into effect after 
July 1, 1957. Since clause (B) of the 
proviso ` to Section 2 (4) (a) Gi) is at- 
tracted, the appellant Bank will not be 
entitled to the benefit of the 2xclusion 
contained in Sec. 2 (4) (a) (ii) of the 
Act and-the respondents claim to the 
benefits of the Act will remain unaffect- 
ed by that provision. 


_ 10. That makes it necessary to con- 
sider the question whether the appel- 
lant Bank can get the advantag2 of any 
of the other exclusionary clauses (a) to 
(n) of Section 2 (4) of the Act. The 
only other clause of Section 2 (4) which 
is relied upon by the appellant in this 
behalf is clause (1), according =o which 
the word ‘debt’ as defined in Secticn 2 
(4) will not include— f 

“any debt exceeding three thousand 
rupees borrowed under a single transac- 
tion and due __before the _commence- 
ment of this Act to any banking com- 
pany: (emphasis supplied) 


Provided that in the case of any debt 
exceeding three thousand rupees bor- 
rowed under a single transaction and 
due before the commencement of this 
Act to any banking company. any agri- 
culturist debtor shall be entitled to re- 
pay such debt in eight equal ha_f-yearly 
instalments as provided in sub-section (3) 
of Section 4, but the provisions of Sec- 
tion 5 shall not apply to such debt.” 

11. The question for consideration is 
whether the amount which the respon- 
dent is liable to pay under the decree 
was “due before the commencement of 
the Act to any Banking Company.” 

12. Turning first to the question whe- 
ther the appellant Bank is a banking 
company, the learned  Sutkordinate 
Judge assumed that it is. but no attempt 
was made to sustain that finding in the 
High Court. Shri Abdul Khader., who 
appears on behalf of the appellant con- 
ceded before us that it is not a bank- 
ing company. The concession is rightly 
made, since according to Secticn 2 (2) 
of the Act. ‘Banking Company’ means 
a banking company as definec in the 
Banking Regulation Act. 1949. Sec- 
tion 5 (c) of the Act of 1949 Gefines a 
banking company to mean any company 
which transacts the business of banking 
in India (subiect to the provisicn con- 
_tained in’ the Explanation’ to che sec- 
tion). 
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b2 a banking company. ‘it is in the first 
place necessary that it must be a “com- 
pany”. The State Bank of Travancore, 
which is the appellant before us. is not 
a ‘company’ properly so called. It is a 
subsidiary bank which falls within the 


` dəñnition of Section 2 (k) of the State 


Bank of India (Subsidiary Banks) Act. 
1959. It was established by the Central 
Government in accordance with the Act 
oz 1959 and is not a ‘company’ and. 
therefore. not a banking company. It 
must follow that the decretal debt 
whick the respondent is liable to pay 
tc the appellant is not owed to a bank- 
ing company. It was indeed not owed 
tc any banking company at all on July 
12. 1970. being the date on which the 
Act came into force. It may be re- 
called that the respondent owed a 
certain sum exceeding three thousand 
rupees to the Kottayam Orient Bank 
L-d.. a banking company. on an over- 
draft account. That Bank was amalga- 
mated with the appellant Bank with 
effect from May 16, 1961, as a result of 
which the latter acquired the right to 
recover the amount from the respon- 
dent. It filed Suit No. 28 of 1963 to 
recover that amount and obtained a de- 
cree against the respondent. 


13, It is precisely this small con- 
spectus of facts. ‘namely, that the amount 
was at.one time owed to a banking 
campany but was not owed to a bank- 
ing company at the commencement cf 
the Act. which raises the question as re- 
gards the true interpretation of clause 
(1) of S. 2 (4). 


14. The fact that the amount which 
the respondent owes to the appellant 
was not owed to a banking company on 
the date on which the Act came into 
force. the appellant. not being a bank- 
ing’ company, does not provide a final 
solution to the problem . under consi- 
deration. The reason for this is that 
clause (1) of Section 2 (4) speaks of a 
debt “due before the commencement” of 
the Act to any banking company. there- 
by purporting to make the state of 
affairs existing before the commence- 
ment of the Act decisive of the applica- 
tion of that clause. The contention of 
the learned Attorney General. who led 
the argument on behalf of the appellant. 
is that the respondent “owed the debt 
before the commencement of the Act to 
a banking company and.: therefore: the 


` appellant is entitled- to -claim the bene- 
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. fit of the- exclusion provided for in 
clause (1), The argumentis that, for the 


purposes of clause (1), it. does not mat- 

, ter to whom the debt is-owed on’. the 
date of the commencement of the -Act : 
„what matters is to whom the debt was 
owed before the commencement of: the 
Act. 


15. The lesrnéd Attorney General 
:is apparently justified in making this 
submission which rests on the plain 
language of cl. (1)-of S. 2 (4). the plain. 
grammatica] meaning of the words of 
the statute being generally a safe guide 
to their interpretation. But having: con- 
sidered the submission in its diverse 
implications, we find ourselves unable 
to accept it. s 


16. In order to judge ‘the validity 
of the submission made by the Attorney 
General. one must of necessity have re- 
gard to the object and purpose of the 
Act. The object of the Act is to re- 
lieve. agricultural indebtedness, In 
order to achieve that: object.. the 
legislature ‘conferred certain benefits on 
agricultural debtors but, while doing 
so, it excluded a class of debts from the, 
operation of the Act, namely. debts of 
the description mentioned in clauses (a)! 
to (n) of Section 2 (4). One class of 
debts taken out from the operation of 
the Act is debts owed to banking com- 
‘panies. as specified in clause’ (1). The 
reason for this exception ‘is obvious. It 

-is notorious that money-lenders exploit 

needy agriculturists and impose upon 
-them harsh and onerous terms while 
granting loans to them. But that charge 
does not hold true in the case of re-— 
presentative institutions, like banks and 
‘banking companies. They are governed 
by their rules ‘and regulations which do 
‘not change from debtor. to debtor and 
which. if. anything. are intended to be- 
nefit the weaker sections of society. It 
is for this reason that debts owing to 
such creditors are excepted from the 
operation of the Act. 

17. A necessary implication and an 
inevitable consequence of the Attorney 
General’s argument is that in order to 
attract the application of clause (1) of 
_ Section 2 (4). it is enough to show that 
the debt was at_sometime before the 
commencement of the Act. owed to a 
-banking company: it does not matter 
-whether it was in its inception owed to 
:a private money-lender .and equally. so 
-whether it.. was owed. to . such „a 
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money-lender on the date of the com-. 
This argument, 
if accepted, -will defeat the very object 
The sole test which as- 
sumes relevance according to that argu- 
ment is whether the debt was owed. 
at any time before the commencement 
of the Act. to a banking company. It 
means that it is enough for the purpose 
of -attracting clause (1} that at some- 
time in the past. may be in a chain of 
transfers, the right to recover the debt 
was vested in a banking company. A 
simple illustration will elucidate the 
point.. If a private money-lender had 
initially granted a loan to an agricul- 
tural debtor on usurious terms but the 
right to recover that debt came to be 
vested in a banking company sometime 
before the commencement of the Act, 
the debtor will not be able to avail 
himself of the benefit of the provisions 
of the Act because, at some point of 
time before the commencement of the 
Act, the debt was owed to a -banking 
company. And this would be so irres- 
nective of whether the banking com- 
pany continues to be entitled to recover 
the debt on the date of the commence- 
Even if it assigns its 
right to a private individual the debtor 
will be debarred from claiming the be- 
nefit of the Act because, what is of deci- 
sive importance, according to the At-. 
torney General’s argument is the fact 
whether sometime before the com- 
mencement of the Act, the debt was due 
to a banking company. We do not 
think that the Legislacure could have 
intended to produce such a startling re- 
sult.” 


18. The plain language of the clause, 
if interpreted so plainly. will frustrate 
rather than further the object of, the 
Act. Relief to agricultural debtors, 
who have suffered the oppression of pri- 
vate money-lenders, has to be the guid- 
ing star. which must illumine and in- 
form the interpretation of the benefi- 
cent provisions of the Act. When 
clause (1) speaks of a debt due “before 
the commencement”. cf the Act to a 
banking company. it does undoubtedly 
mean what it says, namely. that the 
debt must have been due to a banking 
company before the commencement of 
the Act. But it means something more : 
that the debt must also be due to a 
banking. company at the commencement 
We auite see that we are 
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reading into the. clause. the ‘word “at” 
which is not.there: because. whereas ‘it 
speaks of a debt due “before’ the com- 
mencement of- the-Act:.we are reading 
the clause as relating to.a debt which 
was due “at”. -and “before”. the com- 
mencement of the Act to any. banking 
company. We. would have normally 
hesitated to ‘fashion >: the clause by so 
restructuring it but we see-no ‘escape 
-lfrom that. course, since .that is the only 


. {rational manner.by which we can give- 
tur 


meaning and content to it, so:as to 
ther the “object: of the Act © sie 


' 19. There is. one more’ aspect of the 
matter which needs to be amplified and 
it. is this : When clause (1) speaks of a 
debt due before the commencement of 


the Act, what it truly means to’ convey,’ 


is not that the’ debt should have been 
due to’a banking company at some point 
of time ‘before the commencement ‘of 
the Act. but that it must be’ a debt 
which was ineurred from ‘a’ banking 


company, before the commencement’ of 


the Act. 


: 20. Thus. the Pe bests ‘of clause. ü), 
is subject. to .these conditions : (4-. The 


debt must have been incurred from a- 


banking company: (ii) the debt must. 
have been so incurred before the com-- 
mencement of the Act. and fiii) the debt 
must be due to a banking company on. 
the date of the commencement of the 
Act. These are cumulative... conditions 
and: unless: each one of them is satis- 


fied. clause (1) will not be attracted. and: 


the exclusion provided for, therem -will 
not be available as. an answer to fhe re- 
lief sought by the debtor in terms of 
the Act, 


21. Our attention was drawn by the 
Attorney General to the provisions: of 
Sections.2 (4) and 2 (4) (i) of ‘the Act. 
the former using the expression “on 
or before ‘the 
Act and the latter “at the 
ment” of the Act.° Relying upon the 
different phraseology used in these two 


provisions and in clause (1) inter se. he- 


urged that the legislature has chosen its 
words carefully 
tended to “make the state of affairs ex- 
isting “at” the commencement of the 
Act rélevant. it has said so. We are 
not impressed by this submission. Sec- 
tion 2 (4) which defines a “debt” had 
fo provide that debt means a lability 


due from or incurred by an agriculturist. 


“on or before the commencement” `of 
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the ‘Act. :It--could not be- that labili- 
ties incurred before ‘the commencement 
of.:the Act. would: be “debts” even 
though they ‘are. not dué on ‘the date 
Act: The 
words -“‘on ‘or before the cornmencement” 
of ‘the Act. are “used: in the context of 
liabilities “due -from or incurred” by -an 
agriculturist, For :similar-.reasons, cl. (j) 
had to use the. expression’ “at the. com- 
mencement” .of the Act,; the subject 
matter of that clause ‘being - debts due 
to widows. The benefit of the’ exclu- 
sion provided for. in ‘clause’ (j) ould 
only be given to widows to whom -debts. 
were due “at the’ commencement” of the 
Act, . The legislature could not have 
given that benefit in respect’ of debts 
which .were due: : before but not at the. 
commencement of. the |Act. .Thus, the 
Transa used -in the ‘two. provisions on 
‘th _ subject 
matter with which those provisions deal 
and is apposite. to ‘the context in which 
that language - is used. . ' We have. given ` 
to the provision of clause., (1) an inter- 
pretation, which. while. giving effect ta 
the intention of. the legislature in, the. 
` brings 
out the true meaning of .the provision. 
contained in that clause. ., . The . literal 
construction will create an anomalous 
situation - and lead to absurdities and in-. 


justice. That. construction has. -therefore 
to be. avoided, ` , 
22. Any other interpretation ‘of 


clause (1) will make it vulnerable to a 
constitutional challenge on the ground 
of. infraction of the guarantee of gaua- 
The obiect of the Act being to 
confer certain benefits on` agricultural 
debtors, the legislature would be under 
an obligation, while ‘excepting a certain 
category ‘of debts from the operation’ of 
the Act; to maké ‘a, classification which 
will answer the test ‘of Article 14. 
Debts incurred from’ banking companies 
and due to such companies at the’ com- 
mencement of the Act would fall into a 
separate and distinct class, the classi- 
fication bearing a nexus with the obiect 
of the Act. -Tf debts incurred from pri- 
vate money-lenders: are brought with- 
in the- terms of clause (1f on the theory 
that the right to recover the debt had 
passed on to a banking’ company some- 
time before: the comméncement of the 
Act. ‘the -clatise would be  wunconstitu- 
tional -for the reason that it accords a 
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different treatment to a- category of debts 
without a valid basis and . without. the 
classification. having -a- nexus wae mhe 
object of the Act. ; 


23. In. State of Raasta Va “Jukan: 
chand. (1964) 6 SCR 903 : (AIR 1964. SC 
1633) Section 2, (e) .of the .- -Jagirdar’s 
Debt Reduction. Act. 1937..was held in- 
valid on the ground that it. infringed 
Article 14 of the Constitution. -The ob- 
ject of that Act was to reduce the de- 
bts secured, on jagir lands which had 
‘been. resumed under the provisions of 
the Rajasthan Land Reforms and Re- 
sumption of Jagirs Act. The Jasirdar’s 
capacity to pay debts had been reduced- 
by the-resumption of his lands and the 
object of the Act was to ameliorate his 
condition. . It -was held that no intel- 
ligible principle underlies the exempted 
category of debts mentioned in Sec- 
tion 2 (e) since the fact that the debts 
were owed to a government or to a 
local authority or similar other bodies. 
had no real relationship with the ob- 
ject sought to be achieved by the Act. 


State-of Karnataka v: 


In Fatehchand Himmatial v. State of, 


Maharashtra, (1977) 2 SCR 828: (AIR 
1977 SC 1825) in which the constitu- 
tionality of the Maharashtra Debt Relief 
Act, 1976 was challenged, -it was held 
bv this Court that the exemoption 
granted by the statute to credit institu- 
tions and banks was reasonable because 
liabilities. due, to Government local 
authorities. and other credit institutions 
were not tainted by the vice of the de- 
btor’s exploitation, Fatehchand would 
be an authority for the proposition that 
cl, (1). in the manner interpreted by us, 
does not violate Art. 14 of the Constitu- 
tion. 


24. Shri Vaidyanathan. who appears 
on behalf of the respondent, contended 
that the claim made by the appellant 
Bank falls squarely under Section 2° (4) 
(a) (ii) of the Act- and that if the ap- 
pellant is not entitled to the ‘benefit of 
the specific provision contained therein, 


it is impermissible to consider whether -. 


it can claim the benefit of some other 
exclusionary clause like clause ` (1). 


Counsel] is right te’ the extent that the 


appellant is not entitled to claim the 
benefit of the provision contained in 
Section 2 (4) (a). (ii) because of. Pro- 
viso B.to that. section. The simple 
reason in support of that conclusion. is 
that the right of the appellant to Tre- 
cover the debt arose: by reason of a 
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transfer: effected’ ‘by’ operation of law 
‘subsequent: to July 1, 1957. We-have 
‘already - ‘dealt. ‘with that ‘aspect of the 
matter, But we are not inclined to ac- 


“cept the submission that if ‘a particular 


case falls under a specific clause of Sec- 
tion 2 (4) which is found to be inap- 
plicable,: the creditor is debarred from 
claiming the benefit of any of the other 
‘clauses (a) to (n). The -object of the 
exclusionary clauses is to take a cate- 
gory of debts from out of the operation 
of the Act and there is no reason why. 
if a specific clause is inapplicable. the 
creditor cannot seek the benefit of the 
other clauses. The exclusionary clauses, 
together, are certainly exhaustive of the 
categories of excepted debts but to 
make those clauses mutually exclusive 
will be to impair unduly the efficacy 
of the very abject of taking away a 
certain class of debts from the operation 
of the Act. We are not, therefore, in- 
clined to accept the submission made by 
the learned counsel that S. 2 (4) {a) (ii) is 
exhaustive of all circumstances in which 
a subsidiary bank can claim the benefit 
of the exceptions to & 2 (4). 


25. For these reasons we affirm the 


view of the High Court that the exclu- f 


sion provided for in clause. (1) of Sec- 
tion 2 (4) of the Act can be availed of 
if the debt is due to a banking com- 
pany at the time of the commencement 
of the Act. We have already indicated 
that the other condition which must be 
‘satisfied in order that clause (1) may 
apply is that the debt must have been 
incurred from a banking company be- 
fore the commencement of the Act. 


26. For these reasons we dismiss the 
appeal. Appellant wili nay the costs of 
the Tespondent throughout. 


Appeal dismissed. 


AIR 1981 SUPREME COURT 4751 
j (From: Karnataka) 
A. C. GUPTA AND 
BAHARUL ISLAM, JJ. 
Civil Appeals Nos. 335-336 
D/- 27-1- 1981. 
State. of Karnataka, Appellant Vv. Udipi- 
krishna Bhavan, Respondent. 
Karnataka Sales Tax Act (25 of 1957), 
S. 2 (t) — Finding tbat assessee runs 2 


HY/HY/D675/81/CWM 


of ne 


i 


1752 S.C, 


hotel wherein food and drinks are serv- 
ed to the visitors — Not sufficient for 
holding that supply of refreshment was 
“part of social service and not a sale” — 
Case remanded. AIR 1980 SC 674, Rel, on. 


Decision of Karnataka High Court, Re- 
versed, (Paras 1. 2) 
Cases Referred: Chronological ‘Paras 
AIR 1980 SC 674: (1980) 2 SCR 60: 1980 

Tax LR 1657 1, 2 
AIR 1978 SC 1591: (1979) 1 SCR 557: 

1978 Tax LR 2316 É 1 


GUPTA, J.:— These two appeals arise 
out of two revision petitions dismissed by 
the Karnataka High Court which ` were 
preferred by the State of Karnataka 
under S. 8-A. of the Karnataka Appel- 
laie Tribunal (Amendment) Act, 1976 
read with S. 23 of the Karnataka Sales 
Tax Act, 1957. The revision petitions were 
directed against a common order of the 
‘Karnataka Appellate Tribunal by which 
the Tribunal allowed two appeals pre- 
ferred by the assessee relating to the 
assessment for the years ended March 
31, 1976 and March 31, 1977 respectively. 
Following the decision of this Court in 
Northern India Caterers (India) Ltd. v. 
Lt. Governor of Delhi, (1979) 1 SCR 557: 
(AIR 1978 SC 1591) the Tribunal had held 
that the supply of refreshments to the 
visitors of the two hotels owned by the 
respondent before us was “part of a so- 
cial service and not a sale”. The High 
Court. taking the same view dismissed the 
revision petitions. The finding of the Ap- 
pellate Tribunal, as summarised by the 
High Court, on which its decision rests 
is: 

“The assessee runs a hotel wherein 
food and drinks are served to the visi- 
tors.” 

We do not. think that this finding only is 
sufficient to justify the conclusion reach- 
ed by the Tribunal and the High Court. 
It appears that the attention of the High 
Court was drawn to the judgment of 
this court disposing of a review petition 
in the Northern India Caterers’ case (1980) 
2 SCR 650: (AIR 1980 SC 674). The fol- 
lowing extract. from that judgment to 
which the High Court itself has referred 
is relevant (at p. 679 of ATR):— 


“Indeed, we have no hesitation in say- 
ing that where food is supplied in an eat- 
ing-house or restaurant, and it is estab- 
lished upon the facts that the substance 
of the transaction, evidenced by its domi- 
nant object, is a sale of food and tne ren- 
dering of services is merely incidental, 
the ‘transaction would: undoubtedly 
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be exigible to sales tax. In every case it 
would. be for the taxing authorities to as- 
certain the facts when making an assess- 
ment under the relevant. sales tax law 
and to determine upon thosc facts whe- 
ther a sale of the food supplied is in- 
tended.” 

Clearly therefore the. only finding record- 
ed in this case that the assessee runs a 
hotel wherein food and drinks are served 
to the visitors is not sufficient. 

2. We set aside the impugned order. 
and send the case back to the Sales Tax 
Officer concerned for a fresh assessment 
according to law following the guidelines 
appearing in the judgment of this court 
disposing of the review petition in: the 
Northern India Caterers’ case. There will 
be no order as to costs, 

Orders accordingly. 


AIR 1981 SUPREME COURT 1752 
= 1981 Cri. L. J. 1282 (2) 

S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 

Criminal Writ Petn. No. 6215 of 
D/- 6-1-1981. 

Mehdi Mohamed Joudi, Petitioner v. 
State of Maharashtra and others, Respon- 
dents. 

Constitution of India, Art. 22 (5) — 
Detention order — Non-supply of docu- 
ments and materials pari passu the 
grounds of detention — Delay of more 
than a month in disposing of the repre- 
sentation — Detenu’s continued detention 


1980, 


was void, ; (Para 1) 
ORDER:— This petition for habeas 
corpus has been filed by the cousin of 


the detenu for setting aside the order of 
detention of the detenu. It appears that 
the order of detention against the detenu 
was passed on 4-10-1980 and served on 
him on 1-11-1980 when the detenu was 
taken into custody. On, 6-11-1980 and 
18-11-1980 some ducuments were served 
on the detenu. The final instalment of the 
documents and materials was served on 
the deteru cn 21-11-1980. A representa- 


. tion was made by the detenu on 27-11- 


1980 which was rejected by the State 
Govt. on 30-12-1980, It is, therefore, clear 
that the order of detention suffers from 
two infirmities, first, that the documents 
and materials were not supplied pari 
passu the grounds of detention and se- 
condly, that there is delay of more than 
a month in disposing of the representa- 
tion which itself 1s fatal to the order ofi 
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detention, -For these reasons,- therefore, 
the petition is allowed and the continued 
detention is held void. The detenu. is 
directed - ‘te be. released forthwith. - 


Petition allowed. 


- Masuma -v.: State 


AIR 1981’ SUPREME COURT. 1753 
= 1981 Cri. L. J. 1256 
P. N. BHAGWATI AND V. BALA- 
- KRISHNA ERADI, -JJ. 
Criminal Writ Petn. No. 1892 of 1981, 
D/- 12-8-1981. < - 
Smt. Masuma, Petitioner `v. State of 
Maharashtra and another, ` Respondents: 
Conservation of Foreign Exchange and 
‘Prevention of Smuggling Activities Act 
(52 of 1974), Ss. 3 (1) and 8 (f) — Order 
of detention made by Secretary to Govt. 
in exercise of power under S. 3 (1) — Re- 
presentation disposed of by Minister of 
State for Home Affairs — Validity. ((i) 
Constitution of India, Arts. 22 (5) and 166 
— (ii) Govt.’ of Maharashtra, Rules of 
Business R. 15). el 


Where the order of detention was made 
by the Secretary to Govt. in exercise of 
powers conferred under S. 3 (1) the order 
could not. þe ‘said to be invalid merely 
because the representation made by ` the 
detenu against the order of detention was 
consideréd and :disposed of by: the Min- 
ister of State for Home Affairs. When 
the order was not made ‘by the Secretary - 
to Govt. in his individual capacity as an 
officer of the State Govt. but it was made 
bv him as representing the State ‘Govt. 
it. was the State Govt. which miade:~-the 
order of detention acting through the in- 
strumentality of the Secretary to’ Govt. 
who was authorised: so:to act for and on 
behalf of and'in the name of: the: -State 
Govt. under the Rules of. Business., There 
is no requirement express or implied . in 
any provision of.the COFEPOSA Act 
that.the same person who acts for the 
State Govt, in making the order of-de- 
tention must also consider the represen- 
tation of the detenu. Further, when the 
Secretary of Govt. was authorised under 
standing order .of the Chief Minister , to 
deal with and dispose of the case and ‘it 
was in exercise of the authority thus con- 
ferred that he acting for the State Govt. 

- made: the order ‘of detention -against the 
detenu under S. 3:(1), it was the State 
Govt. which made the. order’ of detention 
and not- the Secretary of Govt. in his 
individual capacity. Further, when the 
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order of: detention was made in the name 
of the Governor of the State and was au- 
thenticated by the-Under Secretary to 
the Govt.‘ and recited in so ‘many words 
that it was the State Govi, which’ was 
confirming. the order of “detention and 
continuing ‘the detention it could not be 
said that the decision’ to confirm the 
order of detention: and continue the de- 
tention was not taken by the State Govt. 
as required by S. 8 (f) when the correct- 
ness of the order was not displaced by 
the detenu. AIR 1981 SC 1641, Rel. on. 
(Paras 2 and 3) 
-Seasthaemane. it is not at all necessary 
for the detaining authority to apply its 
mind and ‘consider at the time of passing 
the order of détention.or before making 
a reference to the Advisory Board as to 
what shall be the period of detention 
arid whether the detention is to be con- 
tinued beyond a period of three months 
or not. The only inhibition on the detain- 
ing authority is that it cannot lawfully 
continue the detention for a period 
longer than three months unless the Ad- 
visory Board has, before the expiration 
of the period of three months, reported 
that there is: in its opinion sufficient 
cause for such detention. Hence it could 
notbe said that the State Govt. commit- 
ted any breach of its constitutional or- 
legal obligation in ‘making a reference to 
the advisorv Board without first deter- 
‘mining the period for which the detenu 


was to be detained. (Para 4) 
Cases ‘Referred: Chronological Paras 
AIR 1981 SC 1641 2 


BHAGWATI, J.:— This is a petition for 
a Writ of Habeas Corpus for securing the 
release of one Hasnain Mukhtar’ Hussain 
Lakdawala ‘(hereinafter referred to as 
the detenu) who has been detained by 
the Government of Maharashtra under. 
an order of detention dated 31st Dec, 1980 
made in exercise of the powers confer- 
red under Sec. 3 (1) of the Conservation: 
of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 (herein- 
after referred to as the COFEPOSA Act). 
This order of detention though dated 31st 
Dec. 1980 was served on the detenu on 
A7th Jan. 1981, and along with. the order 
of detention, a communication, also dated 
31st Dec. 1980, was served on,.the detenu 
containing. the grounds of detention. The 
Government of Maharashtra also served, 
on the detenu at the same time a letter 
dated 7th Jan. 1981 enclosing copies of. 
the documents relied upon in the grounds 


- of detention. It appears that on 6th Feb. 


1981. the -advocate ofthe detenu address-. 


- tion, In 
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ed a. letter to the Superintendent, Bom- 
bay Central Prison where the detenu 
was then confined and along with. this 
letter he. forwarded nine copies of- the 
representation which was-io be submit- 
ted by the detenu to the Government .-of 
Maharashtra: against. the order cf deten- 
tion. -This letter was delivered by the 
authorities in charge of the Bombay Cen- 
tral Prison to the . detenu on Sth Feb, 
1981, -but.on the: same day ‘the detenu 
was shifted from the -Bombay Central 
Prison to Nasik Road Central Prison and 
the. nine copies of the representation 
_ were therefore. carried by the detenu 

with him to the Nasik Road Ceniral Pri- 


son and from there, the requisite num-" 


ber of copies of the representation duly 
signed by the detenu were. forwarded to 
the Government of Maharashtra and the 
Chairman of the Advisory Board on 10th 
February 1981, This representation was 
however rejected by the Government of 
Maharashtra by its letter dated 25th Feb. 
1981. It appears that a copy of the re- 
presentation was also sent by the detenu 
to, the Central Government.and by its 
letter dated 26th Feb. 1981. -the Central 
Gevermment. too rejected the representa-. 
the meantime, the case ef the 
` detenu was referred to. the Advisory 
Board end en ilth March 1981, the de- 
tenu was called -for an oral hearing by 
the: Advisory ,Board and at this meeting 
the detenu handed over to the Chairman 
and Members of the Advisory Beard four 

copies of a further representatior dated 
Alth March 1981 addressed by him joint- 
ly. to the Chairman and the Members of 
the Advisory Board and the Government 
of Maharashtra praying that the Govern- 
ment of Maharashtra’ may be pleased to 
revoke the order of detention and set the 
detenu at liberty, The Advisors Board 
considered the case of the détenu and: by 
a letter dated 16th, March 1981, the Se- 
cretary of the Advisory Board intimated 
to the advocate of the detenue that the 
Advisory Board had by its report dated 
12th March 1981 advised the Government 
of Maharashtra that there was sufficient 
cause for the detention of the detenu 
The State Government thereafter in’ ex- 
ercise of the powers conferred under 
cl. {f) of S. 8 passed an order dated 23rd 
March 1981 reciting the opinion 
the Advisory Board ‘and confirming the 
order of the detention: The p2titioner 


who is the wife of the “detena™ thereupon ` 


preferred. the present writ ‘petition chal- 
Jenging the order of detention made by the 
Govt. -of Maharashtra as alse the continu- 
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ance of the detention under the subse- 
guent order dated 23rd March 1981, 

2. There were several- grounds urged 
on. behalf of. the petitioner in support of 
the petition and each one of them was 
seriously pressed before us by Mr, Jeth- 
malani- on behalf of the petitioner, : The 
first ground. was that the order of deten- 
tion was made by ‘one P.V, Nayak, Se- 
cretary’ to ` Govérnment, Revenue and 
Forest Department: and ‘Ex-Officio Secre- 
tary to. Government,:-Home Department 
while the representation. made by the 
detenue against the order of detention was 
considered and disposed of by the Minis- 
ter of State for Home Affairs not by 
P. V. Nayak and’ hence. there was no 
effective consideration of the representa- 
tion of the detenue as required _by law. 
The argument on behalf of the detenu 
was that the representation ‘of a detenu 
must be, , considered by, the same person 
who has. passed the drder’| of detention ` 
and since in the present case, the repre~ 
sentation was considered by a different 
person, it was not a valid and proper con- 
sideration of the representation and the 
continuance of the! detention of the de- 
tenu was therefore invalid. There. was 
also another related ground urged on be- 
half of the petitioner and it was that the 
Minister. of State for. Home Affairs who 
considered the representation of the de- 
tenu was. not competent te do so, both 
by reason of lack of authority.as also | 
in view of the fact that the case had al- 
ready been dealt with by P. V; Nayak. 
We do not think there isi any substance 
in either of these two grounds. If we - 
look at the order of the detention, it is 
elear that it was not made by P, V. Nayak 
in his individual: capacity as an officer’ of 
the State Government : 
by him as representing the State Gov- 
It was the State . Government 
which made the order of detention acting 
through the instrumentality. of ..P. V. 
Nayak, Secretary : to Government who 
was authorised so to act for and on be- 
half of and*in the name of the State 
Government under ithe Rules of Business. 
Rule 15:of the Rules of Business of: the 
Government of. Maharashtra provided 
that those Rules may “to such extent as 
necessary -be supplemented by instruc- 
tions to be issued by: the’ Governor: on 
the advice of the Chief Minister” andin 
exercise of the powers conferred under 
this Rule, the Governor of Maharashtra 
issued instructions for the more conveni- 
ent transaction of the-business of the 
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Government. Cls. (4), (5) and (6) of- these 
instructions as trey stood at the material 
time provided iner alia as -under: 


4, Except as otherwise provided in Beers 
Instructions, cass shall ordinarily ` 
disposed of by, ər under the ae 
of the Minister-in-charge, who may” by 
means of standing orders give such direc- 
tions as he thinks fit for the disposal of 
cases in the Department, copies of such 
standing orders shall be’ sent 'to the Gov- 
ernor and the Chief Minister. 


5. Each Minister shall arrange with the 
Secretary of the Department what mat- 
ters or classes of matters are to be 
brought to his personal notice. 


6. Except as otnerwise provided in these 
instructions, cases shail be submitted by 
the Secretary in the Department to 
which the case belongs to the Minister- 
in-charge. 


Pursuant to the instructions. contained in. 


these clauses, Skri A. R. Antulay, Chief 
Minister of Maharashtra and Minister in- 
charge of the -Home Department, issued 
a standing order dated 18th July 1981 di- 
recting that cases under sub-sec. (1) of 
S. 3 of the COFSPOSA Act need not be 
submitted to him or to the Minister of 
State for the Heme Department and that 
such cases may 5e allotted to and dispos- 
ed of by any of the six officers mention- 
ed there one of them being. P. V. Nayak. 
On the same day another Standing 
Order was issued by. Sh. A. R. Antulay, 
Chief Minister cf Maharashtra and Min- 
ister-in~charge cf, Home Department in 
pursuance of th2 provisions contained in 
R. 6 of the Rules of Business, directing 
inter alia that ll cases.appertaining to 
the COFEPOSA Act and all other mat- 
ters arising und=r the provision of that 
Act may be allctted to the Minister of 
State for Home Affairs. This later Stand- 
ing Order provided thai nothing contain- 
ed in it shall affect the directions con- 
tained in the earlier Standing Order issu- 
ed on the same day. It will “therefore be 
seen that P. 7. Nayak was authorised 
under the earlier Standing Order dated 
18th July 1980 to deal with and dispose 
of cases under sub-sec. (1) of S, 3 of the 
COFEPOSA Act and it was in exercise 
of the authority thus conferred upon him 
that P. V. Nayek acting for the ` State 
Government made’ the order of detention 
against the assessee under sub-sec, (1) of 
S. 3. It was the State Government which 
made the’ orde? of detention and not 
P, V. Nayak in his individual capacity. 
The representation made by the. detenu 
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against -the order of. detention was . also 
therefore _ required to. be considered by 
the State Government and either it could 
be disposed of by P. V. Nayak acting for 
the State Government under the earlier 
Standing Order dated 18th July 1980 or 
the Minister of State for . Home could 
disposed -it of under the: later - Standing 
Order dated 18th July 1980. Whether 
P. V. Nayak considered the representa- 
tion ‘and disposed it of or the Minister of 
State for Home did so would be immate- 
rial, since both had authority to act for 
the State Government and whatever be 
the instrumentality, whether P. V, Nayak 
or the Minister of State for Home, it 
would be the State Government which 
would be considering and dealing with 
the representation. The only requirement} 


`of Art. 22 (5) is that the representation] 


of the detenu must be considered by the 
detaining authority which in the present 
case is the State Government and this re-} 
quirement was clearly satisfied because! 
when the Minister of State for Home, 
considered the representation and reject- 
ed it, he was acting for the State Gov- 
ernment and the consideration and rejec-| 
tion of the representation was by the: 
State Government. There is no require- 
ment express or implied in any provision 

of the COFEPOSA Act that the samel 
person who acts for the State Govern- 
ment in making the order of detention 
must also consider the representation of 
the detenu. In fact, -as pointed out byl 
Chinnappa Reddy, J. in Smt. Kavita v. 
State of Maharashtra, Writ No. 2690 of 
1981 decided on 28th July 1981: (reported - 
in AIR 1981 SC 1641) “Government busi- 
ness can never get through if the same 
individual has to act for the Government 
in every case or proceeding or transac- 
tion, however advantageous it may beto 
do so.” Moreover it would really be to the 
advantage of the detenu if his represen- 
tation is not considered by the same in- 
dividual but fresh mind is brought te 
bear upon it. We do not therefore see ` 
any constitutional or legal infirmity in 
the representation having been consider- 
ed by the Minister of State for Home. 





3. The next contention of. Mr. Jeth- 
matani on behalf of the petitioner was 
that. there was nothing to show that the 
decision to confirm the order of detention 
and continue the detention of the detenu 
was taken by the State Government as 
required by cl. (Í) of S. 8 and hence the 
continuance of the detention was invalid. 
It is really difficult to appreciate this 
contention urged on behalf of the peti- 
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tioner. It is clear from the annexures to 
the writ petition that-after receipt of the 
opinion of the Advisory Board that there 
was in its opinion sufficient cause for the 
detention of the detenu, the State Gov- 
ernment, in exercise of the powers con- 
ferred under cl. (f) of S. 8, made an order 
dated 23rd March 1981 confirming the 
detention order and continuing the de- 
tention of the detenu. This order was 
expressed to be made “By order and in 
the name of the Governor of Maharash- 
tra” and was authenticated by the Under 
Secretary to the Government of Maha- 
rashtra Home Department. It recited in 
so many terms that it was the State 
Government which was confirming the 
order of detention and continu:ng the 
detention of the detenu and no material 
has been placed before us on behalf of 
the detenu to displace the correctness of 
this recital. There can therefore be no 
doubt that the order confirming the de- 


tention of the detenu was made by the 
State Government. Moreover, we have 
the statement on oath made ky C. V. 


Karnik, Assistant Secretary to tne Gov- 
„ernment of Maharashtra, Home Depart- 
ment that “the Government of Maha- 
rashtra thereafter under cl. (f) cf Sec. 8 
of the said Act confirmed the said deten- 
tion order by an order dated 23rd March 
1981.” 


4. It was then contended by Mr. Jeth- 
malani on behalf of the petitioner that 
under cl. (b) of S. 8 it was the obligation 
of the State Government to make a re- 
ference to the Advisory Board wizhin five 
weeks from the date of detention of the 
detenu and there was nothing to show 
that the State Government 
such a reference to the Advisory Board. 
This contention is also without substance 
and totally futile, because it is clear 
from the statement of C. V. Karnik in 
his affidavit that it was the State Gov- 
lernment which referred the case of the 
ldetenu to the Advisory Board under 
lel. (b) of S. 8 and no material Kas been 
placed before us on behalf of the detenu 
jcontroverting the correctness of this 
statement. Mr. Jethmalani also raised an- 
_other contention in this connection and 
it was that, before making a r2ference 
to the Advisory Board, the State Gov- 
ernment had not applied its mind to the 
question whether it was necessary to de- 
tain the detenu for a period longer than 
three months and this non-application of 
mind vitiated the reference to the Advi- 
sory Board and the subsequent order - of 
confirmation following. upon it, The 
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argument of Mr. Jethmalani was that it 
was only if the State Government decid- 
ed to detain a person for a period longer 
than three months that it was required 
to refer the case of such person to the 
Advisory Board and it was therefore ne- 
cessary for the State Government in 
every case of detention to apply its mind 
and consider at least before making a re- 
ference to the Advisory Board whether 
the detention was to be continued for 
a period longer than three months. We 
are of the view that this argument is not 
well founded ahd must be rejected. It is 
clear that under cl, (4) of Art. 22 no law 
providing for preventive detention can 
authorise the detention of a person for 
a period longer than three months unless 
the Advisory Board has reported before 
the expiration of the period of three 
months that there is in its opinion suffi- 
cient cause for such detention. This re- 
quirement of cl. (4) of Art. 22 is satisfied| 
by tke enactment of S. 8 in the 
COFEPOSA Act. Section 8 cl. (b) provides| 
that in case of every detention, the ap- 


propriate Government shall, within five 
weeks from the date of detention, make 
a reference to the Advisory Board and 


the Advisory Board is required to make 
a report as to whether or not there is 


sufficient cause for the detention of the 
detenu and submit the same to the: ap- 
propriate Government within eleven 


weeks from the date of detention of the 
detenu. The period of eleven weeks from 
the date of detention is prescribed for 
the submission of the report obviously 
because under cl. (4) of Art. 22 no de- 
tention can lawfully continue for a period 
longer than three months unless the Ad- 
visory Board has reported before the 
expiration of the period of three months 
tha: there is in its opinion sufficient cause 
for such detention. But one thing is clear 
that this provision for reference to the 
Advisory Board is not confined to cases 
where the detaining authority has al- 
ready come to a decision that the deten- 


tion shall be continued for a period 
longer than three months. It applies 
equally where the detaining authority 


has not yet made up its mind as to how 
long the detention shall continue or even 
where the detention is to continue’ for 
a period of three months or less. When- 
ever any order of detention is made, 
whether the detention is to continue for 
a period longer than three months or a 


period of three months or less or the de- 
taining authority has not yet applied its 
mind and determined how long the de- 
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tention shall be contir.ued, ` the appro- 
priate Government is Lound within five 
weeks from the. date of detention to 
make a reference to the Advisory Board 
and if it fails to do so, the continuance 
of the detention after the expiration of 
the period -of five weeks would be ren- 
dered invalid. The Adv-sory Board is, in 
every such case where a reference is 
made, required to subm.t its report with- 
in eleven weeks from the date of deten- 
tion and if it reports that there is in its 

. opinion no sufficient caase for detention, 
the detaining authority is bound to re- 
lease the detenu forthwith even though 
a period of three months may not have 
expired since the date o= detention. This is 
a safeguard provided by the COFEPOSA 
Act, which is applicable in all cases 
of detention, whether the detention is to 
be continued beyond a period of three 
. months or not and whether or not the 

. detaining authority has applied its mind 
and determined, before making a refer- 
ence to the Advisory. Board, as to 


what shall be the period of detention. 
We are clearly of the view that 
it is not at all necessary for the 


detaining authority to epply its mind and 
consider at the time of passing the order 
of detention or before making a refer- 
ence to the Advisory 3oard, as to what 
shall be the period of cetention and whe- 
ther the detention is to be continued be- 
yond a period of three months or not. 
The only inhibition cm the detaining 
authority is that it cannot lawfully con- 
tinue the detention for a period longer 
than three months unkess the Advisory 
Board has, before the expiration of the 
period of three months, reported that 
there is in its opinion sufficient cause for 
such detention, We must therefore hold 
that the State Government did not com- 
mit any breach of its constitutional or 
legal obligation in making a reference to 
the Advisory Board without first deter- 
mining the period for which the detenu 
was to be detained. 


5. Mr. Jethmalani cm behalf of the 
petitioner lastly submitted that there 
was unreasonable delay on the part of 
the State Government in considering. the 
representation of the detenu and this 
delay was fatal to the validity of the 
continuance of the detention. This con- 
tention is also without substance and 
must be rejected, It is 20 doubt true that 
the advocate of the <etenu sent nine 
. copies of the representztion to the detenu 
_.on 6th Feb. 1981-and these nine „copies 
came to be forwarded to the various au- 
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‘thorities only on.10th Feb. 1981, but the 


affidavit of B. B. Mulay, Jailor attached 
to the Bombay Central Prison, shows that 
these nine copies were handed over by 
B. B. Mulay to the detenu as‘soon as they 
were received by him from the emissary 
of the detenu’s advocate and the detenu 
got these documents on the same day, 
namely, 6th Feb. 1981. B. B. Mulay ask- 
ed the detenu to sign the representation 
and hand over the same for being for- 
warded to the State Government but the 
detenu stated that he would sign the re- 
presentation only after going through it 
and he therefore carried the nine copies 
of the representation with him to the 
Nasik Central Jail where he was shifted 
in the evening of 6th Feb. 1981 and it 
was only on 10th Feb, 1981 that he sign- 
ed all the nine copies of the representa- 
tion and handed over the same to C. P. 
Gaekwad, Jailor, in-charge of the Nasik 
Central Prison and according to the affi- 
davit of C. P. Gaekwad these nine copies 
of the representation duly signed by the 
detenu were forwarded to the respective 
authorities on the same day. There was 
therefore no unreasonable delay on the 
part of the State authorities at this stage. 


6. Proceeding further we find that the 
representation sent by the detenu was 
received in the Home Department of the 
State Government on 13th Feb. 1981 and 
on the same day, a letter was addressed 
by the Home Department to the Collec- 
tor of Customs calling for his remarks 
in regard to the various allegations con- 
tained in the representation and para- 
wise comments were received from’ the 
Customs Department on 21st Feb. 1981. 
Now, it cannot be said that the Govern- 
ment acted unreasonably in forwarding 
the representation of the detenu to 
the Collector of Customs and waiting for 
the parawise comments of the Customs 
Authorities, since there were various al- 
legations made in the representation 
which called for the comments of the 
Customs Department and without such 
comments, the State Government could 


“not fairly and properly consider the re- 


presentation of the detenu. It “may be 
noted that the communication from the 
Home ‘Department dated 13th February, 
1981 could not have reached the Collector 
of Customs until 16th Feb. 1981 because 
14th and 15th February were Saturday 
and Sunday and therefore closed holi- 
days. The reply of the Customs Auth- 
orities which was received on 21st Feb- 
ruary 1981 must have been despatchéd 


“on 20th .Feb, and therefore the Customs 
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Authorities did not have more than four 
or five days within. which. to give their. 
comments in regard to the various . alle- 
gations contained in the representation 
of the detenu and. this time taken by the 
Customs Authorities cannot bs _ragarded 
as unreasonable. ‘We do not think thet 
in these.circumstances the State Govern- 
ment could be said‘to be guilty of any 
unreasonable delay so far as the period 
between 13th February . and 21st ae 
ary, 1981 is concerned, ; : 


A There was also no Adedascnavls de- 
lay after 21st February, 1981. The affida- 
vit of C. V. Karnik shows that the repre- 
sentation of the detenu was immediately 
put up before the Minister of State for 
Home for consideration, in the light of 
the comments received from the Customs 
Authorities and the representation was 
considered and rejected by the Minister 
of State for Home on 23rd Feb. 1981 and 
necessary intimation to: that effect was 
conveyed to the detenu by a lette> dated 
25th February, 1981, It is impossible te 
hold in these circumstances that there 
was any unreasonable delay on the part 
of the State Government. in considering 
the representation of the detenu and this 
contention of Mr. Jethmalani must be re- 
jected. ` 


These were all the contentions urged 
on behalf of the petitioner and since 
there is no substance in them, ‘the peti- 
tion fails and is dismissed, ' 


Petition dismissed. 
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; (From: Patna) 
V. D. TULZAPURKAR AND 
AMARENDRA NATH SEN, Ji. 


Civil Appeal No. 1417 ‘of 1981 (atising 
out of S.L.P. (Civil) No. 881 of 1981), D/- 
16-4-1981. 


M/s. North Bihar Agency and others, 
Appellants v. The State of: Bihac 
others, . Respondents. 


Constitution of India, Arts, 226 and 227 
— Principles of natural justice — Can- 
cellation of drug licences without afford- 
ing proper opportunity to licence holders 
~= Order confirmed in appeal relying up- 
on additional miaterials’ not furnisted to 
licence holders — Both orders quashed 
being violative of ` principles of natural 
in einen ee SS E Se ee a R 


HY/HY/D673/81/CWM 


M/s. North Bihar Agericy: v, State of- Bihar. 


and: 


A LR. 


justice — Case remanded. Decision of 
Patna High Court, Reversed. . (Paras 1, 2) 


TULZAPURKAR, 3s i— After hearin 
counsel for the parties we are satisfied 
that no proper.opportunity was given tol 
the appellants before their ‘licences were 
eancelled. At any rate at the appellate’ 
stage. additional material not furnished! 
to them has been relied upon and clearly 
they had no opportunity to meet it. It 
is very clear to us that the appellate au- 
thority was greatly influenced by the 
fact that: 


“Four such drugs re the re- 
puted drugs) were sent: to the ‘Central 
Drugs Laboratory for test and were de- 
clared not to be standard quality. This 
indicates that the petitioner: (appellants) 
deals in sub-standard and spurious qua- 
lity of medicines and was- playing with 
the life of the ailing community.” - 
This aspect of the matter was not men- 
tioned in the show cause notice initially 
served on the appellant presumably be- 
cause by that time the Laboratory Test 
Report had not been received but as and 
when it was received it: ought to have 
been furnished to the appellants before, 
reliance was placed’ thereon for the pur- 


“pose of confirming the cancellation order. 


passed by the authority in the first in-i 
stance, The Appellate Authority has also 
stated that’ non-production of godown 
licence etc, was violative ef the Drug; 
Rules. If, as explained by the appellants‘ 
in their reply dated December 17, 1979, 


_the said licence had been deposited in the 


office of the Civil Surgeon for renewal; 
how could it be produced? It shows non- 
application of mind’by the Appellate 
Authority to the explanation furnished 
and there is nothing to indicate that the _ 
explanation was false, 

2. In the circumstances, both the ‘im- 
pugned orders — initial order of the 
State’s Drug Controller dated 23-8-1980 
as well as the order of the Appellate Au- 
thority dated 30-10-1980 are set aside and 
we direct. that the respondent should pro- 
ceed ‘afresh to deal with the appellants in 
the matter of cancellation of their licence 
after giving them proper opportunity, 
and following the principles of natural 
justice, ; 

; Order accordingly. 
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(From: Incomie-tax Appellate * Tribunal 
{Jabalpur)) aa 


RS ‘ PATHAK, ‘A. P. SEN AND 
E s. _VERKATARAMIAH, JJ. 
Tax Reference Case No. 19 of. 1975, 
D/- 8-5-1981.. : 
`- M/s; Jamnaprasad- Kashiva 
pellant v.. Commissioner 
M. P., Bhopal, Respondent. - 
Finance (No. 2) Act (15 of 1965), S. 24 
(1); (3) and (8) — Voluntary’ Disclosure 
Scheme — Scope and: effect of — Cash 
eredits in books of account of assessee 
in names of creditors — Amount volum- 
tarily disclosed by creditors and taxed 
under Scheme — LT.O. not precluded to 
investigate true mature and source of 
_ credits — (Inceme-tax Act (1961),-S. 68). 
(1975) 98 ITR 584 (Delhi) and 1980 Tax 
ER NOC 116 (Delhi) and 1976 Tax LR 
1164 (J & K) :Pt. A), Overruled. 


The disclosure made under S. 24 grants 
‘immunity from further taxation- énly to 
the declarant and not to a person to 
‘whom me income e actually belongs. 

` (Para 23) 

The re of an assessment against 
a declarant on his disclosure statement 
under S. 24 of the Finance (No. 2) - Act, 
1965 cannot deprive an Income-tax Offi- 
cer of jurisdiction to assess the same re- 
eeipt in the hends of another person if, 
in a properly constituted assessment pro- 
‘ceeding under the Income-tax Act, the 
receipt can be regarded as the taxable 
income of suck other person. (Para 24) 

The scheme of the Act makes it abun- 
dantly clear that it was to protect only 
those who preferred to disclose the in- 
come “they themselves had earned” in 
the past and which they had failed to 
disclose at the appropriate time. It is un- 
doubtedly true that the Act was brought 
on the statute book to_unearth the un- 
accounted mon2y. But there is no warrant 
for the propos‘tion that by enacting the 
same, the legislature intended to permit, 
or connive at, any fraud sought to be 
committed by making: benami declara- 
tions, ' (Para 14} 

Sec. 24 does not have an overriding 
effect over S. 68 of the Income-tax Act, 
1961, insofar æ the persons other than 
the declarants are concerned. The finality 
under sub-see. (8) of S. 24 is also to the 
order of the Eoard under sub-sec. (6) of 
S. 24 and not to the assessment of tax 


EY/EY/C453/81,GDR 


Ap- 
of Income-tax, 


M/s. damnaprasad Kanhaiyalal v, L-F.: Commr., Bhopal 
AIR 1881 SUPREME COURT 1759. 


-There is 
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made’ on:the declarations furnished by 
the creditors under the scheme, by virtue 
of the legal fiction. contained in sub- 
sec, (3) of S. -24 of the Act. - (Paras’16, 27) 

‘If a person makes a false declaration 


sith respect to an amount which is: not 


his income, but is the ‘income of some- 
body else, then there is nothing to pre- 
vent an. investigdtion into the true na- 
ture and sources of. the said amount. 
nothing in.S. 24. of the Act 
which prevent the ITO, if he is not satis- 
fied with the explanation of an assessee 


-about the genuineness or source of an 


amount found credited in his books, in 
spite of its having already been made the 
subject of a declaration by. the creditor 
and then taxed under the scheme. 

(Para 17) 


In a case of this description, there is 
no question of double taxation. Once it 
is found that the income declared by the 
creditors does not belong to them, there 
is nothing to prevent the same being tax- 
ed in the hands of the ‘assessee to which 
it. actually belongs. (Para 19) 


Where in the course of assessment pro- 
eéedings for the assessment year 1967-68 
the Income-tax Officer roticed in the 
books of account of the assessee, a part- 
nership firm, cash credits in the names 
of partners and, the assessee could not 
explain’ the genuineness and source of 
the cash credits, the amount, held, could 
be treated as assessee’s income from un- 
disclosed sources. There was nothing 
which prevented the Income-tax Officer 
from investigating into the nature and 
source of the sums credited in the books 
of account of an assessee and reject his 
explanation to the effect that the sums 
belonged to the persons who had made 
declarations about them under S. 24 of 
the Act in spite of its having already been 
made the subject of a declar ation by the 
creditor and then taxed under the’ sche- 
me. (1975) 98 ITR 681 (Delhi) and 1980 
Tax LR NOC 116 (Delhi) and 1976 Tax 
LR 1164 (J & K) (Pt. A), Overruled, 1974 
Tax LR 729 (Guj), 1975 Tax LR 515 
(All), 1979 Tax LR 1063 (All) (FB) and 
1980 Tax LR 1240 (Madh Pra), Approv- 
ed. (Para 21) 
Cases Referred: Chronological Paras 
1981 Tax LR 1127; AIR 198% SC 1562 23 
1980 Tax LR NOC 115: 125 ITR 18 

(Delhi) 20 
1980 Tax LR 1240: 124 IFR 297 (Madh 

Pra) 20 
1979 Tax LR 1063: 120 ITR 5: AIR 1979 

NOC 137 (All) (FB) 26 
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1975 Tax LR 515: 98 ITR 657 (All) 20 
(1975) 98 ITR 681 (Delhi) 20 
1974 Tax LR 729: 95 ITR 624 (Guj) 20 
AIR 1965 SC 342: 52 ITR 335 23 


SEN, J. (For himself and on behalf of 
Venkataramiah, J.):— This is a direct re- 
ference under S. 257 of the Income-tax 
Act, 1961 made by the Income-tax Appel- 
late Tribunal, Jabalpur (for short, the 
Appellate Tribunal), at the instance of 
the assessee, The reference is necessitated 


due to divergence of opinion, as reflect- 


ed in the various decisions of differant 
High Courts, with respect to the scope 
and effect:of the “Voluntary. Disclosure 
Scheme under S. 24 of the Finance (No. 2) 
Act, 1965 (‘the Act’, for short), 


2. The assessee, Messrs. Jamnaprasad 
Kanhdiyalal, is a partnership firm. The 
firm consists of 4 partners, namely, Kan- 
haiyalal and his .3. major sons, Rajkumar, 
Swatantrakumar, and Santoshkumar with 
his minor son Satishkumar admifted to 
the benefits of the partnership. In the 
course of assessment proceedings for the 
assessment year 1967-68, the relevant 
accounting. year of which was tha 
‘ending Diwali, 1966, the Income-tax Offi- 
cer (ITO, for short) noticed in th2 books 
of account of the assessee five cash crecits 
of Rs. 9,250 each, in the names of five 
sons of Kanhaiyalal, as detailed below: 


; Rs. 

Sailendedkdrnne 5 yrs. 9,250/- 
Satishkumar 9 yrs. 9,250/- 
Sunilkumar 7 yrs. 9,250/- 
Swatantrakumar ` "16 yrs.  9,250/- 
Santoshkumar“ 18 yrs. -` 9,250/- 


46,250/- 


The ITO accordingly called upon the as- 
sessee to explain the genuineness as well 
as the source of the cash credits, On be- 
ing.. questioned, Kanhaiyalal, the Manag- 
ing: Partner, disavowed all knowledge as 


to the capacity, of the creditors zo ad- 
vance. the amounts in question. On the 
contrary,. he admitted that the creditors 


had no, independent source of income of 


their own.. In fact, he further stated that. 


he could not explain the ‘source of the 


eash, credit. 

3. It was contended before: the ITO 
that the creditors “having made voluntary 
disclosures’ under the Voluntary Disclo- 
sure Scheme and the disclosures made by 
them “having. been accepted by the Cor- 
missioner of Income-tax and tax’ paid 
thereon; -thë amount of Rs. 46,250 
not be ‘treated as income of the assessee 


M/s. Jamnaprasad Kanhaiyalal v. I.-I.. Commr., Bhopal 
1976 Tax LR 1164::106 ITR 34 (J & K) 20° 


year 


. disputing that the income 


` could- 


ALE R. 


from undisclosed- sources, The ITO, how- 
ever, held that .the disclosures made 
under the schemé granted. immunity 
from further taxation only to the declar- 
ant, and not to a person to whom the in- 
come actually belonged. He further held 
that the assessee having failed to prove 
the genuineness and- source of the cash 
credits, the amount of Rs, 46,250 credited 
in the books of account ‘of the assessee in 
the names of the creditors, who had no 
income of their own must be treated as 
the assessee’s income from undisclosed 
sources. According to him; such cash 
credits were created in their names after 
making’ false declarations under the 
Scheme, with a view to avoid a -higher 
rate of taxation. He accordingly made an 
addition of Rs. 46,250 as assessee’s income 
from undisclosed sources. . 


4. The Appellate Assistant Commis- 
sioner disagreed with the ITO, holding 
that when an amount was disclosed by a 
person under S. 24 of the Act, there was 
an immunity not only as regards the 
declarant, but there was also a finality 
as to the assessment: In his view, the 
entire. statement of Kanhaiyalal had to 
be ignored, as it was not clear in what 
capacity the questions were put to him 
and the answers elicited because any in- 
vestigation into -the.source of the depo- 
sits. was prohibited and illegal under the 
Act. He accordingly held that the ac- 
Ceptance of the voluntary disclosures 
made ky the creditors in’ question to the 
Commissioner and the payment of tax 
thereon precluded the Department from 
, belonged to 
the said creditors and as the same income 
cannot be taxed twice, once in. the hands 
of the creditors and again in the hands 
of the assessee, the order passed by the 
ITO, in that behalf was unsustainable. 
The Appellate Assistant Commissioner, 
therefore, directed the deletion of Ru- 
pees 46, 250. The Department went up in 
appeal before the’ Appellate Tribunal. 


- 5. The Appellate Tribunal, however, 
disagreed with the Appellate Assistant 
Commiss oner and. upheld the decision of 
the ITO, It was of the opinion that- the 
ITO .was justified in treating the cash 
credits appearing in ‘the books of ac- 
count. c the -assessee in the names of the 
creditors as unexplained . cash credits, 
since it was found. that the income -de- 
clared by the creditors did- not belong to 
them: and there was: nothing to prevent 
the same being -taxed in the hands of the 
assessee ~ to which it actually. belonged. 


1981 


` According to.the -Tribunal “the immunity: 
under S: 24 of the Act was conferred, on 
the declarant only, ‘and there was nothing 
to preclude an investigation into the 
true nature and source of the credits. 
The Appellate Tribunal,. after taking into 
consideration the statement of Kanhaiya- 
lal, and having regard to the age of the 
creditors and the fact that none of them 
had any independent source’ of inzome at 
any time, held that the ITO was justified. 
in holding that the assessee failed to dis- 
charge the burden of proof under S. 68 
of the Income-tax Act, 1961 in regard-to 
the nature and source of the cask credits 
and, therefore, it. had to be. treated as 
the assessee’s income from undisclosed 
sources, Thereupon, the assesee applied 
to the Appellate Tribunal under S. 255 
of the Income-tax Act, 1961 to refer the 
question of law arising out of ity order, 
to the Madhya Pradesh High Court for 
its opinion. ` 


, 6 There being a conflict of opinion be- 
tween the different High Courts as to the 
true nature of the immunity granted under. 
S. 24 of the Act, the Appellate Tribunal 
has made a reference under S. 257 of 
the Income-tax Act, 1961 to this Court, 
of the following questions of lew, for 
its opinion, namely: 


1. Whether on the facts and in the 
circumstances.of the case, it was open to 
the Revenue Authorities to investigate 
into the genuineness ‘of the five credits 
aggregating to Rs. 46,250 and record a 
finding in regard thereto, when the Dis- 
closure petitions made by the five credi- 
tors under Section 24 of the Finance 
(No, 2) Act, 1965, had been- acted upon 
by the Revenue Authorities? 


2. If the answer to the first question is 
in the negative and in favour of the as- 
s€ssee, whether the addition of Rupees 
46,250 to the income of the assessee as 
representing its income from undisclosed 
sources, for the assessment year 19677 68, 
is valid and justified- ir law? - 


- 7. The main question in controversy 
lies within a narrow compass. Th2 ques- 
tion, in-fact, is whether. the provisions of 
S. 24 of the Act can be, construed. as con- 
ferring any benefit, concession or tmmu- 
nity on any person other than the person 
making the declaration under the pro- 

- visions of the Act. It may be mentioned 
that to. avoid any room for-doubt, the 
legislature has introduced S. 18 -in the 
Voluntary Disclosures of Income and 
Wealth Act, -1976 (Act No. 8 E 
A981 S..C./111... KX. G76. eaten Sos 
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eae) : 
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which specifically provides that save as 
otherwise provided in the Act, nothing 
contained in: the Act shall be . construed 
as conferring any benefit, concession.- or 
immunity on any person other than the 
person making the declaration under the 
provisions of the Act. The question for 
consideration is whether the absence of 
such a provision as is found in Act No. 8 
of 1976 leads to the consequence that 
acceptance of a declaration under S. 24 
of the Act confers a benefit which is not 
provided by the Act.on a person other 
than the declarants and takes away the 
power of the ITO under S. 68 of the In- 
come-tax Act, 1961.to make an investi- 
gation ‘as to the nature and source of a 
cash credit appearing in the books of the 
assessee to reject the explanation offered 
by the assessee as unsatisfactory and to 
treat it as his income from undisclosed 
sources. 


°8. Section 24 w the Finance (No. 2) 
Act, 1965 provided for the making of 
voluntary ‘disclosures in respect. of 
amounts representing income chargeable 
to tax under the Income-tax Act, 1922 
or the Income-tax Act, 1961, for any as- 
sessment year commencing on or before 
April 1, 1964. On such disclosure being 
made under sub-sec. (1) thereof, in the 
manner provided by sub-sec. (2) the 
amount was to be charged to income-tax 
in accordance with sub-sec, (3) which 
provided by a legal fiction that income- 
tax shall be ‘charged on the amounts of 
voluntarily disclosed . income at | certain 
specified rates “as if such amount were 
the total income of the declarant”. There 
was a safeguard provided in sub-sec. (4) 
that the benefit under the scheme would 
be available only in respect of the volun- 
tarily disclosed income and not in res- 
pect of the amount detected or deemed 
to have been detected by the ITO before 
the date of declaration. When the Com- 
missioner of Income-tax passed an order 
under sub-sec. (4) there was an appeal 
provided to the Central Board of Reve- 
nue under sub-sec. (5) and the Board 
was €mpowered under sub-sec, (6) to 
pass’such orders thereon as it deemed fit. 
There was a. finality. attached to the order 
of -the. Board under sub-sec, (8). 

9. In support of the reference, learn- 
ed: counsel for the assessee has, in sub- 
stance, put forth a three-fold. contention. 
It is submitted, firstly, that the ITO could 
not have. treated the cash credits stand- 
ing in the names of the sons of Kanhaiya-- 
lal, the _Managing Partner as the asses- 
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see's income from undisclosed sources, 
having regard to the fact that each 
of them. had made a declaration under 
sub-sec, (1) and paid tax thereon under 
sub-sec. (3). The submission is that it is 
not permissible for the Department to go 
into the question of the nature and 
source of the amount so declared in. a 
voluntary disclosure under S. 24 of the 
Act, and to say that it does not repre- 
sent the income of the declarant. Second- 
_ ly, it is urged that sub-sec. (1) read with 
*, Sub-sec. (3) of S. 24 of the Act has an 
- overriding effect over S. 68 of the Income- 
tax Act, 1961 and, therefore, the ITO 
could not make any investigation as te 
the nature and source of the cash credits, 
and thirdly, it is submitted that -there 
cannot be double taxation of the same 
income, once in the hands of the credi- 
. tors and again in the hands of the as- 
sessee, These submissions proceed on 
a wrongful assumption that there is a 
finality attached under . sub-sec. (€) te 
the legal fiction created by sub-sec. (3) 
for which there is no basis whatever. The 
contentions cannot, in our opinion, pre- 
vail. : 

1t.. For an appreciation of the conten- 
tions raised, it is necessary to set out the 
relevant provisions of S. 24 of the Act, 
Sub-sec. (1), insofar as relevant. reads: 


(1) Subject to the provisions of this 
section, where any person makes, on oT 
after the 19th day of August, 1965, and 
before the 1st day of April; 1966, a de- 
claration in accordance with sub-section 
(2) in respect of the amount representing 
income chargeable to ‘tax under the 
Indian Income-tax Act, 1922 (11 of 1922), 
or the Inecome-tax Act, 1961 (43 of 1961), 
for any assessment year commencing on 
or before the Ist day of April, 1964:— 

‘(a) for which he has failed to furnish 
a return within the time: allowed under 
Section 22 of the Indian Income-tax Act, 
1922 (11 of 1922); or Section 139 cf the 
Income-tax Act, 1961 (43 of 1961), or 

(b) which he has failed to disclose ‘in 
a return of income filed by him on or 
before the 19th day of August, 1965, 
under the Indian Income-tax Act, . 1922 
(11 of 1922) or the Income-tax Act, 1961 
(43 of 1961), or - ‘ eS 

(c) which has escaped assessment by 
reason. of the omission or failure on the 
part of such’ person to make a return 
under either of the said Acts to the m- 
come-tax Officer or to disclose fully and 
truly all material facts necessary for his 
assessment, 
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ALR. 
he shall, notwithstanding anything .con- 
tained in the said Acts, be charged in- 
come-tax in accordance with sub-sec, (3) 
in respect of the amount so declared or 
if more than one declaration has been 
made by a person the aggregate of the 
amounts declared therein, as reduced by 
any amount specified in-any order made 
under sub-section (4) or, if such amount 
is altered by an order of the Board: under 
sub-section (6), then such altered 


reads as follows: 


(3) Income-tax shall be charged on the 
amount of the voluntarily disclosed in- 
come— : ; 

(a) where the declarant is a person 
Other than a company, at the rates speci- 
fied in paragraph A, and 

(b) where the déclarant is a company, 
at the rates specified in paragraph F, . 
of Part I of First Schedule to the Finance 
Act (X of 1965) as if such amount were 
the total income of: the’ declarant......... 


Sub-sez. (8) on which strong reliance 
is placed, runs thus: s 

(8) An order under’ sub-section (6) 
shall be final and ‘shall not be called in 
question. before any Court of law or any 
other authority. 


11. The crux of the matter is whether 
the provisions of S:.24 of the Act can be 
construed as conferring any benefit, con- 
cession. or immunity on any person other 
than the person making the declaration 
under the provisions of the Act. The 
question is whether the - non obstante 
clause contained in sub-sec. (1) of S. 24 
of the Act precludes the Department 
from proceeding against the person to 
whom ‘the income actually belonged. The 
contention that there was an immunity 
not oniy as regards the declarant, but 
there was also a finality -as to the assess- 
ment under S. 24 of the Act stems from 
a misconception of the' nature and scope 
of the Voluntary Disclosure Scheme. 


12. Under sub-sec. -(1) of S, 24, a per- 
son was required to make a voluntary 
disclosure in respect of the amount -re- 
presenting the income ‘chargeable to tax 
under the Indian Income-tax Act, 1922 
or the Income-tax Act, 1961 for any as- 
sessment year commencing on or before 
April 1, 1964, Sub-sec. (1) makes it clear 
that the declarations, which were ex- 
pected to be made: in the manner provid- 
ed by sub-sec. (2), were with regard to 
the income which was chargeable to 
tax under the Income-tax Acts ‘of 1922 - 


air 
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or 1961, but which ‘was not disclosed ` at 
the proper time. Neither. under the Act 
of 1922 nor under the Act of 1961, was 
a person required to submit a return 
with regard to the income which was 
either not earned or deemed to have ‘been 
earned by him. It, therefore, follows that 
the declarations under sub-section (2) of 
5. 24 had to relate-to income actually 
earned by him. The scheme only permit- 
ted the bringing forward of income to 
tax; it did not require investigation of 
the claim of the declarant. If a person 
made a declaration, the Commissioner was 
under an obligation to assess him to tax. 


13. In respect of the voluntary dis- 
closures made, a declarant acquired an 
immunity from further investigation 
as to the nature and source of the in- 
come, He also acquired certain > benefits. 
One of the distinctive features of the 
scheme was that tax was chargeable on 
the whole of the disclosed income taken 
as a single block at rates prescribed: for 
personal income or for corporate income 
under the Act, and not at an ad hoc con- 
cessional rate, Further, facilities were 
allowed to payment of tax in appropriate 
instalments extending over a period not 
exceeding four years, subject to a down 
payment of not less than 10% of the 
tax due and furnishing a.security in res- 
pect of the balance income which had 
already been detected on. the material 
available prior to the date of disclosure, 
was, however, to be assessed under the 
regular provisions of the Income-tax Acf 
aud not under the scheme, Any admis- 
sions made by a person in the declarations 
filed by him under the scheme in respect 
of such income were not to be used in as- 
sessing that income under the Income-tax 
Act. Under the scheme, the disclosed in- 
come was not to be subject to any fur- 
ther proceedings ‘of assessment, The iden- 
tity of the declarant was not to be re- 
vealed and he was also immune from 
penalty and prosecution for the past con- 
cealment of the disclosed: income, It is, 
therefore, obvious that the Act granted 
immunity only to the declarant . alone 
and not to other persons to whom -the in- 
come really belonged. 


14. The scheme of the Act makes ‘it 
abundantly clear that it was to protect 


only those who preferred to disclose the 


income they themselves had earned in the 
past and which they had failed to dis- 
close at the appropriate time. It is un- 
doubtedly true that the Act was brought 
on the statute book to unearth the un- 
accounted money. But there is no war- 
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rant for the proposition that by enacting 
the same, the legislature. intended to per- 
mit, or connive at, any fraud sought to 
be committed by making senami declara- 
tions. If the contention were to be ac- 
cepted, it would follow that an assessee 
in the higher income. group could, with 
impunity, find out a few near relatives 
who would oblige him by filing returns 
under S. 24 of the Act disclosing unac- | 
counted income of the assessee as their - 
own -and claiming that the said income 
was kept by them in deposit with the as- 
sessee, . 


15. That takes us to the contention 
based on the legal fiction contained in 
sub-sec. (3) of S. 24 of the Act and the 
finality of the assessment, by virtue of 
sub-sec. (8) thereof, The legal fiction con- 
tained in sub-sec. (3) of S. 24 of the Act, 
construed in the light of the other pro- 
visions, must mean that the income 
voluntarily disclosed shall be deemed to 
be the income of the declarant. The 
words “as if such income were the total 
income of the declarant” can only mean 
that even though the income did not 
actually belong to the declarant it would 
be treated to be his incorne for purposes 
of payment of income-tax under the 
scheme. If, therefore, a person made 
a false declaration with regard to in- 
come not earned by him, it is difficult to 
comprehend how the Department could 
be prevented from proceeding against 
the person to whom the income actually 
belonged. and during the course of whose 
assessment the concealed income is de- 
tected. It, therefore, logically follows 
that on a disclosure being made, the 
amount was not to be charged to income- 
tax in accordance with sub-sec. (3) of 
S. 24 of the Act, taking the disclosed in- 
come as the taxable income of the de- 
clarant, 

16. The immunity under S. 24 of the 
Act was conferred on the declarant only, 
and there was. nothing to preclude an-in-~ 
vestigation into the true nature and 
source of the credits. The I.T.O. was, there- 
fore, justified in treating the cash credits 
in the books of account of the assessee 
in the names of the creditors as unex- 
plained cash credits. The finality under 
sub-sec, (8) is tu the order of the Cen- 
tral Board ef Revenue under sub-sec. (6). 
Under sub-sec, (4) the Cammissioner of 
Income-tax was required, within thirty 
days, if satisfied that the whole or . any 
part of the income declared has been 
detected or deemed to have been detected 
by the I.T,O, prior to the date of declara- 
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. tion, to make an order in writing to that 
effect and forward a copy thereof to the 
declarant. Any person who objectec to 
such an order could appeal under sub- 
sec. (5) to the Central Board of Revenue 
Stating the grounds for such an objec- 
tion. The Board was empowered to pass 
such orders as it thought fit under sub- 
sec. (6). This order of the Board under 
sub-sec, (6) was final and conclusive by 
reason of sub-sec. (8). Thus, the finality 
under sub-sec, (8) was to the order of the 
Board under sub-sec. (6) of S. 24 and not 
to the assessment of tax made on the 
declarations furnished by the creditors 
under the scheme, by virtue of the legal 
fiction ‘contained in sub-sec. (3) of S, 24 
of the Act. 


17. The next question that calls ior 
determination is whether the non ob- 
stante clause contained in sub-sec. (1) 
of S. 24 of the Act precludes the Depart- 
meni from proceeding against the person 
to whom the income actually belonged. 
Under sub-sec. (1) of S. 24 the declaration 
was required to be made in respect of 
the amount which represented the income 
of the declarant. The declaration could 
not be made in respect of an amount 
which was not the income of the decla- 
rant. If, therefore, a person made a false 
declaration with respect to an amount 
which was not his income, but was the 
income of somebody else, then there was 
nothing to prevent an investigation into 
the true nature and sources of the said 
amount. There was nothing in S. 24 of 
the Act which prevented the I.T.O. if he 
was not satisfied with the explanation of 
an assessee about the genuineness or 
source of an amount found credited in his 
books, in spite of its having already been 
made the subject of a declaration by the 
creditor and then taxed under the sche- 
me. We find no warrant for the submis- 
sion that S. 24 had an overriding effect 
over S. 68 of the Income-tax Act, 1961, 
insofar as the persons other than .. the 
declarants were concerned. 


18. In our judgment, the legal fiction 
created by sub-sec, (3) of S. 24 of the Act 
by virtue of which the amount declared 
by the declarant was to be charged to 
income tax “as if such amount wer2 the 
total income of the declarant” was limit- 
ed in its scope, and it cannot be invoked 
in assessment proceedings relating to any 
person other than the person making the 
declaration under the Act so as to rule 
out the applicability of S..68 of the = 
come-tax Act, 1961. — 


M/s. Jamnaprasad* Kainhaiyalal v. I.-T. Commr., Bhopal 
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19. The last questi on that remains is 
whether the same income cannot be tax- 
ed twice, once in the hands of the credi-|_ 
tors and again in the hands of the asses- 
see. In a case of this description, there 
is no question of double taxation. The 
situation is of the assessee’s own making 
in getting false. declarations filed in the 
names of the creditors with a view to 
avoid higher slab of taxation. Once it was 
found that the income declared by the 
creditors did not belong to them, there 
was nothing to preven: the same being 
taxed in the hands of the  assessee to 


-which it actually belonged. 


20. It follows that the decisions of the 
Gujarat High Court in Manilal Gafoor- 
hai Shah v. Commr. of Income-tax, 
(1974) 95 ITR 624: (1974 Tax LR 729), of 
the Allahabad High Ccurt in Badri Pra- 
sad & Sons v. Commr. of Income-tax, 
(1975) 98 ITR 657: (1975 Tax LR 515) and 
Pioneer Trading Syndicate v: Commr. of 
Income-tax, Lucknow, (1979) 120 ITR 5: 
(1979: Tax LR 1063) (All) (FB) and of the 
Madhya Pradesh High Court in Addl. 
Commr. of Income-tax v. Samrathmal 
Santoshchand, (1980) 124 ITR 297:- (1980 
Tax LR 1240) which ley down the true 
scope of the Voluntary: Disclosure Scheme 
under S. 24 of the Act must’ be upheld. 
The decisions of the Delhi High Court:in 
Rattan Lal v. Income-tax Officer, (1975) 
98 ITR 681 and Shakuntala Devi. v. C.LT., 
(1980) 125 ITR 18: (1980 Tax LR NOC 
116) and of the Jammu & Kashmir High 
Court in Mohd. Ahsan Wani v. C.LT., 
(1977) 108 ITR 84: (1976 Tax LR 1164), 
taking a view to the contrary, are over- 
ruled, f 


21. The Income-tax Officer’ was en- 
titled to determine whether the amount 
disclosed was or was not the income of 
the declarant, while dealing with the 
case of another assesseè under S. 68 of 
the Income-tax Act, 1961. The legal fic- 
tion created by sub-sec. (3) of S. 24 was 
restricted to the Voluntary Disclosure 
Scheme itself, The protection enjoyed by 
the declarant under that scheme extended- 
only to the amounts ‘so declared being 
not liable to’be added, in any assessment, 
of the declarant. There was no absolute 
finality attached to the declaration espe- 
cially when the nature and source of the 
sum declared was being determined for 
the purpose of its inclusion in the income 
of an assessee other than the declarant. 
There was, therefore, nothing which pre~ 
vented the Income-tax Officer from ` in- 
vestigating into the nature and source of 
the sums credited in the béoks of account’ 
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of an asse€ssee and reject his -explanation 
to the effect that the sums belonged to 
the persons who had made 
about them under S. 24 of the Act. 


* 22. Accordingly, the 
be answered in :avour of the Revenue 
and against the essessee. Our answer to 
the first question is that the legal fiction 
created by sub-sec, (3) of S. 24 of the 
Finance (No. 2) act, 1965 by virtue of 
which the amounts disclosed by the decla- 
rants had to be charged to income-tax 
“as if such amourts were the total income 
of the declarants” was limited in its 
scope and could aot be invoked in the 
assessment proceedings relating to the 
assessee in whos2 books of account the 
cash credits appear. The answer to the 
first question is sufficient to dispose of 
the second. On fhe construction placed 

_ on sub-sec. (3)-of S. 24 of the Act, it must 

“ also be held that the LT.O. was justified 

in treating the cash credits appearing in 

the books of account of the assessee, 
amounting to Rs. 46,250 as the assessee’s 
income from uncisclosed sources, since 
the assessee failed to discharge the bur- 
den of proof placed upon him under Sec- 
tion 68 of the Ircome-tax Act, 1961: The 

Commissioner of Income-tax shall be en- 

titled to his costs of the reference. 


PATHAK, J. (Concurring):— 23, I 
agree. The acceptance of a disclosure 
Statement made by a declarant under 
S. 24 of the Finance (No. 2) Act, 1965 
cannot confer in-munity on another per- 
son from tax liability in respect of the 
same sum of momey. As was held by this 
Court in Ahmed Ibrahim S. Dhoraji v. 
Commr, of Weal-h.Tax, Gujarat (Civil 
Appeals Nos, 12P7-1222 of 1973 decided 

fon 7-4-1981: (reported in 1981 Tax LR 
1127)) the liability imposed under S. 24 of 
the Finance (No. 2) Act, 1965 is identifi- 
able with the. income-tax liability under 
the Income-tax Act. The scheme for 
voluntary disclosare of. income and its 
taxation is only another mode provided 
by. law for imposing income-tax and re- 
covering it. Consequentiy,, the general 
principles which apply to assessments 
made under the Income-tax Act would, 
except for provision to the contrary, be 
applicable to assassments made 
S. 24 of the Finance (No. 2) Act, 1965. 
Accordingly, when the assessment to in- 
come-tax is made under the latter enact- 

+ ment, .it will be zoverned by the general 
principle that .a nding recorded therein 
governs only the particular person assess- 
ed. The jurisdictzon of _ 


Officer when .mazing an assessment is 
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declarations: 


reference must ` 


‘under . 


an Income-tax. 
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concerned primarily with. the issue: whe-- 
ther the receipt under consideration cun--- 
stitutes: the. income of the assessee hbe-. 
fore him. -Any finding reached by the 
Income-tax Officer in the process of de- , 
terminirg that issue cannot operate as 
a final finding in favour of or against a 
person who is not the assessee, The only 
exception to. this rule centres on the 
limited class, and for the limited pur- 
pose, defired by this Court in Income-tax 
Officer, A-Ward, Sitapur v. Murlidhar 
Bhagwan Das, (1964) 52 ITR 335 at p. 346: 
(AIR 1965 SC 342 at p. 349). Except for that 
if the Income-tax Officer making an as- 
sessment in respect of a certain assessee 
renders a finding in favour of or against 
another person, such a finding cannot 
operate as a binding conclusion in favour 


Union of India. 


_of or against such other person. Viewed 


in the light of that principle it . is appa-. 
rent that the finality enacted by sub-sec- 
tion (8) of Section 24 of the Finance (No. 
2) Act, 1€65 attaches to the assessment 
of the declarant only. It cannot in law 
operate in favour of or against any 
other person. 


24. I am of opinion that the making 
of an assessment against a declarant on 
his disclosure statement under S. 24 off 
the Finance (No. 2) Act, 1965 cannot de- 
prive an Income-tax Officer of jurisdic- 
tion to assess the same receipt in the 
hands of another person if, in a properly 
constituted assessment proceeding under 
the Income-tax Act, the receipt can be 
regarded as the taxable income of’ such 
other person. I would answer the first 
question in the affirmative, in favour of 
the Reverue and against the assessee, 
That being so, no answer is necessary to 
the secand question. The Commissioner of 


Income-tax is entitled to his costs of the ` 


reference, 
Reference answered in 
favour of Revenue. 
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(From: Delhi) ` 

R. S. PATHAK, E. S. VENKATA- 

RAMIAH AND V. BALAKRISHNA 
ERADI, JJ. 

Civil Appeal No. 207 of 1981, D/- 29-7~ 
1981. ; 
Jasbir Singh Dhillon, Appellant V. 
Union cf India and others, Respondents. 
Constitution of India, Art. 226 — Writ 


petition — Procedure — Two Judges dif- 
HY/HY/D594/81/LGC 
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fermg on whether petition should be dis- 
missed in limine or a rule to be issued — 
` Matter referred to third Judge whe- dis- 
missed the petition in Hmine — Heid it 
-was not a case to be dismissed in liming. 
Decision of High Court of Delhi, Revers- 
ed, “ (Para 1, 2) 
PATHAK, ‘J.i— The appellant filed: a 
writ petition in the High Cour; of Delhi 
contending that his compulsory retire- 
ment by the Punjab and Sind Bank was 
contrary to law. The Writ Pecition was 
‘taken up for a preliminary heering by a 
Bench of two learned Judges of the High 
Court. The learned Judges differed on 
whether the Writ Petition should be dis- 
missed in limine or a rule should be issu- 
ed. The matter was referred to a third 
learned Judge who, on November fi, 
1980, passed an order dismissing the 
Writ Petition in limine. By this appzal 
the appellant seeks relief against the 
dismissal of the Writ Petition. 


2. It seems to us. that this :s a case 
which should not have been dismissed in 
limine by the High Court. The High 
Court should have issued a rule and after 
hearing the parties on the questions aris- 
ing in the ease, should have disposed it 
of in final hearing: This the High Court 
‘will now do. Accordingly, we set aside 
the order of the High Court. and send the 
case back to it for restoring- the Writ 
Petition. to its original number end there- 
efter to decide it on the questions arising 
therein in fhe presence of the periies. The 
parties will appear before the High Court 


on 24th August, 1981 for appropriate 
orders, coral i - 
as fo costs, 


8. There is no order 
° . Case remanded. 
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P. N. BHAGWATI, A. P. SEN AND 
_E. S, VENKATARAMIAH, JJ. _ 


ao Appeal No, 222. of 1980, D/- 2-5- 
198 


oe Madras, Apa v. Aiah 
Chambers of Commerce ete, Respon- 
dents. 


Income-tax Act (43 of 1963), Ss. 2 (15), 
11 (1) — “Charitable purpose”. — "Object 
of general public utility” — “Not involv- 
ing carrying on of any activity for pro- 
fit? — Meaning of — Chamber of. ‘Com- 
merce + Exeniption from: tax. 


HY/HY/D557/81/LGC ` 





rE 


CLT., Madras v. Andhra Chambers of Commerce 


ADR, 

Tt is only where the predominant ob- 
fect and purpose'.of the activity carried 
‘om was to earn profit, that the object can 
be said to involve the carrying on of an 
activity for profit. but if the predominant 
object. was to subserve the charitable 
purpose then the inhibition of the last 
words ‘not. involving carrying on of any 
activity for profit? would not be attract- 
ed. - (Para 1) 

In the instant case: profit making was 
not the predominant object of the acti- 
vity earried on by the Andhra Chamber 
of Commerce but the predominant object 
was to promote irade and commerce 
which was an object. of general public 
utility. Therefore the. objects of the An- 
dhra Chamber of Commerce fell. within 
the last category of ‘charitable purpose 
given in S. 2 (15) and its income was ex- 
empt from tax under Section 1] (1), AIR 


1965 sc 1281 and ATR 1980 SC 387, Ap- 
plied. (Para 1) 
Cases Referred: Chronological ` Paras 


ATR 1980 SC 387: 121 ITR 1: 1980 Tax 

LR 230 1 
ATR 1965 SC 1281: 55 ITR 722 1 

JSUDGMENT:— This appeal by special 
Inave is covered by she judgment of this 
Court in Commissioner. of Income-tax 
v. Andhra Chamber of Commerce (55 
ITR 722): (AIR 1965 SC 1281) and in Addl. 
Commissioner of Income-tax, Gujarat v. 
Surat Art Silk Cloth Manufacturers As- 

sociation (121 ITR 1): (AIR 1980 SC 387). 
Te is clear from the judgment in Com- 
inissioner of Income-tax v. Andhra Cham- 


, ber of Commerce, (supra) that the objects 


of the Andhra Chamber of Commerce 
{211 within the last head of charitable 
purpose denoted by the words ‘“advance- 


ment of any other object” of general pub- 


lic utility” and were, therefore, charita- 
ble within the meaning of Sec. 2 (15) of 
the Income-tax Act I961 unless it could 


be shown that they involved the carry- 


ing on of any activity for profit. The 
words “not involving carrying on of any 
activity for profit” came up - for ‘consi- 
Geration before this Court in Addl, Com- 
missioner of Income-tax, Gujarat v. 
Surat- Art Silk Cloth! Manufacturers As- 
sociation (supra) and there it was held 
by the majority _ Judges: that it was 
only where the predominant object and 
purpose of the activity carried on was 
to earn: profit, that the object could be 
said to involve the carrying on of - an 
attivity for profit but if the predominant 
object was to subserve the charitable 
purpose then the inhibition of these last 
9 words would not be attracted. It is 
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clear from the facts set out in -the judg- - 


ment of the High Court that profit mak- 
ing was not the’ predominant object of 


_ the activity-carried on by the Andhra 


Y 


sy 


* Chamber of Commerce but the predomi- 


nant object was to promote ; trade ` and- 
commerce which was an object of gene- 
ral public utility, The High Court was, 
therefore, right in taking the-view that. 
the objects of the Andhra ‘Chamber of 
Commerce fell within the last category 
of charitable purpose given in Sec. 2 (15) 
of the Act and its income was exempt 
from tax under Section 11 (1) of the Act. 


2. The appeal is accordingly dismissed 
with no order as to costs. 


3. SLP. (Civil) No. 4165/79,. SLE 
{Civil) Nos. 4166-71/79, S.L.P.. © (Civil) 
Nos. 4172-75/79 and SLP. 


Nos. 3779/79 are also dismissed, © _ 
A Appeal dismissed. 
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| 
V. R. KRISHNA IYER, O. CHINNAPPA . 


REDDY AND A. P. SEN, JJ. 


Writ Petitions Nos. 393 and 549 of 1980, 
D/- 30-4-1980. 


Rakesh Kaushik, ` Petitioner vy BL 
Vig, Superintendent, Central Jail, New 
Delhi and another, Respondents. 


Constitution of India, Art. 32 — Prison 
torture is not beyond reach of Supreme 
Court — Petition by prisoner of Delhi 
Central Jail — Bitter complaint of terror 
and horror — Judicial .enquiry by Dis- 
trict and Sessions Judge directed — > (Pri- 
son Jurisprudence), 


Prison torture is not’ ‘beyond the reach 
of the Supreme Court in its constitutional 
jurisdiction. And on materials placed if 
there is ground enough, it can exercise 
its exceptional jurisdiction to ensure 
some minimum of social hygiene in pri- 
son, When police and. prison torture is 
escalating courts owe-a duty ` to society 
not to ignore such a, dangerous reality. 


(Paras 3, 5, 7, 10): 


Under Indian Constitution, deprivation 
of personal liberty as- penal policy is pur- 
posive and the Penal .Code itself is valid 
because the imprisonment of the--criminal 
is reasonable, not arbitrary, and is sanc- 
tioned as a measure of social defence and 
individual rehabilitation. A- Court sen- 
tence does not deprive the prisoner of 
tis fundamental rights, The penological 
purpose of sentence is importantly, Te- 


HY/IY/C769/80/SSG 


Rakesh:v. ‘B. L, Vig, Supdt, Central Jail, New-Delhi 


(Civ) 
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fermatory,- even though deterrent too. 
AIR 1978 Se 1675 and AR 1980 SC 1579, 
Fol. {Paras 8, 11) 

Where a quasi- habeas corpus petition 
under Art. 32 was filed by a prisoner of 
Delhi Central Jail ` bitterly - complaining 


_ with facts and figures, of the terror and 


horror, physical and -psychic, let loose on 
him and ‘other jail mates by a crypte-cri- 
minal combination of senior officials and 
superior prisoners, the Supreme Court 
instead of directly making a detailed in- 
vestigation into the charges and the de- 
fences, directed a judicial enquiry by 
the District & Sessions Judge of Delhi 


who is as a member of the Board of Visitors. 
p : {Para 22) 
Cases Referred = Chronological Paras 
AIR 1930 SC 1579: 1980 Cri LJ 1099 3, 
- 11, 13, 21, 23 


AIR 1978 SC 597: (1978) 1 scc 248 T2 

AIR 1978 SC 1675- (1979) 1° SCR 392: 
1978 Cri LJ 174) 41, 22 

(1978) .4. WLR 902: „(1978) 2 All ER 670; 
” Maharaj v. Att. Gen: cf ‘Trinidad a 
Tobago (No. 2) 

143 F ed 443, Coffin v. Raichard a 


- Mr. S. Markandeya; Advoeate Amicus 
Curiae, for Petitioner; Mr.. M. M. Abdul, 
Khader, Sr. Advocate, (Miss Subhashini 
Advocate with him), for. Respondenis. 
` V. R. KRISHNA IYER,-J:— Is a prison 
term in ‘Tihar Jail a post-graduate ‘course 
in crime? Such is the poignant issue that 
emerges from the facts of this case. 


2. “The fundamental human right is 
not tc a, legal system | that is infallible 
but to. one that is fair these great 
words of Lord Diplock in Maharaj v. At- 
torney General of Trinidad and Tobago 
(No. 2), (1978) 1 WLR 902 at p: 911 trig- 
ger our jurisdiction to ensure a fair legal 
deal to the prisoner whose petition to 
this ‘Court makes frightening exposures 
about the insiders of Delhi's Central Jail. 


3. Kaushik, a ‘lifer’ {to use jail jar- 
gon), now lodged in the Tibar Central 
Jail; hes moved this. quasi-habeas corpus 
petition : wherein he bitterly complains 
with facts and figures, of the terror and 
herror,. physical and psychic, let loose on 
him and. other jail-mates by a crypto- 
criminal ‘combination of senior officials 
and Superior . prisoners, thereby .making 
the prison life within that- walled world 
such a trauma and torment the law 
never meant under the sentence suffered 
at the nands of the court. Prison torture 
is not beyond the reach ef this Court in 


. its constitutional jurisdiction and so we 


appointed Shri Subodh Markandeya as 
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jamicus curiae and dirécted the Stuperin- 
tendent of the Jail to make ava:lable for 
him facilities to meet the prisoner Kau- 
shik and to present, after a brief fact- 
finding enquiry, the facts necessary for 
taking further action, if any, Shri Markan- 
deya has, with a gush of gusto, excuted his 
‘jwork of assisting this Court and made 
a report, and we record our appreciation 
therefor. What makes law a forze is a 
lawyer with a cause, š 
- 4, The Delhi Administration has re- 
sponded through counsel and traversed 
the grounds in the petition but Shri 
Abdul Khader, appearing for the Szate, 
has fairly agreed that the Supermtendent 
of the Central Jail, far from fighting shy 
of a probe into the prison management 
and the shocking aspersions cast on it 
would welcome a judicial investigation 
where he could prove his innocence of 
‘the foul charges levelled.. 


5. Were there a modicum of truth in 
the disclosures made of vice and violence, 
over: and covert, in the goings on in 
Tihar such an institutional outrage would 
make our constitutional culture blush 

‘fand our judicial punishment ‘guilty’ yro- 
cedure, And on the materials placed be- 
fore us there is ground enough to exer- 
cise our exceptional but undoubted juris- 
diction to ensure some minimum of social 
hygiene and banishment of Hcentious 
excesses lest the sentence of Court be 
frustrated in its dual ends of deterrence 
and rehabilitation by prison pathology. 

6. Briefly the petitioner alleges that 
his life in jail is subjected to intimidation 
by overbearing ‘toughs' inside, that he is 
forced to be party to misappropriation 
of jail funds by and bribery of officers, 
that’ homosexual and sexual indulgence 


with the connivance of officials are going . 


on, that smuggling in and out is frequent 
and drug racket common, that alcoholic 
and violent misconduct by gangs like 
those involved in Bank Robb2ry and 
other notorious cases are a menace to 
quieter prisoners and the whole goal of 
reformation of sentences is defeated by 
this supercrime syndrome. Maybe, like 
Oscar Wilde, the petitioner, in flinging 
allegations, considers that “moderacion is 
a fatal thing, Nothing succeeds like ex- 
cess”, Making a large margin fcr unver- 
acious dilution, still, if a fragment of 
truth survives, ‘something is rotten in 
the State of Denmark’. This court’s writ 
must remove from Tihar’s face such in- 
delible stain and ‘incurable wound. ` 

7. “When police and prison tcrturé’ is 
|escalating in our “human 


-rights ` erą, ` 
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courts owe `a duty to society not to ignore 
such ‘a dangerous reality. “At this: time 
the lack of law and order is especially 
of prime concern. ‘(Our courts must bear 
their share of blame and shame for this 
condition”. (1) - . 


'8 Under our Constitution, depriva- 
tion of personal liberty as penal policy 
is purposive and the Penal Code itself is 
valid because the imprisonment of the 
criminal is reasonable, not arbitrary, and 
is sanctioned as a measure of social de~- 
fence-and individual rehabilitation. A 
court sentence does not deprive the pri- 
soner of his fundamental rights as a Con- 
stitution Bench, in Sunil Batra’s case, 
Writ Petition No. 1009 of 1979 (Supreme 
Court) decided on 20-12-1979: (Reported 
in AIR i980 SC 1579) recently expounded. 
To reform and deter the criminal and 
to work out that process geared to social 
defence, the convict is cast into prison — 
not to make him more hardened, more 
brutal, more cunning and dangerous to 
society, This raison d’etre of penological 
institutions in our Gandhian country, 
with humanism as basic to the constitu- 
tional scheme, cannot be written off 
without peril. And so it is that, after 
reading the fearful circumstances reveal- 
ed in this case we focussed sharply, right 
at the outset, the grave issue: Is a prison 
term in Tihar Jail a post-graduate train- 
ing in tough crime? Is an invisible ‘super’ 
mafia in de facto management of the 
penal institution? Should every sentenc- 
ing judge, high and low, hang his help- 
less head in frustration and humiliation 
because institutional aberrations. and. 
personnel perversions have sullied and 
stultified the justice of his sentence? 

9. We have been told by counsel for 
the State that several hundreds of VIPs 
have (ceremonially) visited and, of 
course, complimented the jail manage- 
ment, These conducted tours cannot, in 


themselves. contradict the contention 
that’ this campus of correction has de- 
generated into a human zoo. We keep 


an open mind’ and examine the facts but 
must confess that the Tihar Jail has come 
up for unhappy judicial notice too often 
in the past, We must also stress that the 
human rights of common prisoners are at 
a discount and, in our Socialist Republic, 
moneyed ‘B’ class convicts operate to op- 
press the humbler inmates, Can there be 





(1) From the dissent of Montogomery, J. 
in Workmen and Pipes v. Kentucky 
(876) (see also United States: Prison 
Law Edn, 1975, Vol: I, p. 624)::. - ° 
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. inequality in prison too on the score of 
social and financial status? Bank robbers 
in ‘B’ class because they are rich by rob- 
bery and nameless little men in ‘C’ class 
because they aré only common. Indians ! 
Article 14 is suffocated if this classifica- 
tion is permitted, and yet that, according 
to rule itself, is prevalent as this Court 
has even ,in earlier cases pointed out. 
This Court must act, will act, to restore 
the rule of law and respect the residual 
fundamental righis of any harassed peti- 
tioner. | . 

10. We are aware that general charges 
and sweeping complaints may tarnish in- 
nocent officers. We do not intend to find 

. fault with any until proof is forthcoming. 
We are conscious that correctional ori- 
entation and cautious humanization have 
changed the attitudes of many jail offi- 
cials. To blame them is beyond our pur- 
pose or power but to protect the caged 
humans from torture, gross or subtle, 
beyond what the law permits is our func- 
tion, indeed, our duty. From this per- 
spective we may rapidly survey the cir- 
cumstances and mould the reliefs. 

‘11. Prison Jurisprudence, developed 
through case-law and derived from con- 
stitutional law, already exists, As a juris- 
dictional matter and background-setter 
we may briefly refer to some of those 
aspects before we discuss the controver- 
sial questions, In the Sunil Batra case, 
. (1979) 1 SCR 392: (AIR 1978 SC 1675) the 


Constitution Bench brushed’ aside the 
‘hands off prisons’ doctrine, upheld ‘the 
. fundamental rights of prisoners, though 


circumscribed severely by the reality or 
lawful custody. Desai J., speaking for 
three of his colleagues and broadly con- 
curring with the fourth (Krishna Iyer J.) 
clarified two positions (a) that fundamen- 
tal rights did not forsake prisoners, and 
(b) that the penological purpose of sen- 
tence was, importantly reformatory, even 
though deterrent. too. In a later case, 
Sunil Batra v. Delhi ‘Administration, W. P. 
No. 1009 of 1979; (reported in AIR 1980 
SC 1579) another Bench explained: 

. The court has a continuing responsibi- 
lity to ensure that the . constitutional 
purpose -of the deprivation is not defeat- 
ed by the prison administration, In a few 
cases, this validation of judicial invigila- 
tion of prisoners’ condition has been 
‘voiced by this court and finally reinforc- 
ed by the Constitution Bench in Batra 
(1979) 1:SCR 392 at p. 496; (AIR 1978 SC 
1675 .at p. 1727) (supra), 











- The court need not adopt. a “hands off” - 


attitude.:.... 
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prison ‘administration. It is all the more 
so because a convict is in prison under 
the order and direction of the. court . 
Under the caption ‘Retention of Auth- 
ority over Prisoner by Sentencing Judge” 
(Krants notes: (Sheldon Krants: Correc- 
tions and Prisoners’ Rights pp. 274-75). 

. As noted by Judge Lay in a Judicial 
Mandate, Trial Magazine (Nov-Dec. 1971) 
at p. 15. 

It should be the responsibility of the 
court in imposing the sentence to set 
forth. as it would in any equitable de- 
cree, the end to be achieved and the spe- 
cifics necessary to achieve that purpose. 
If then, we are to håve accountability in 


the execution of the sentence, courts 
must make clear what is intended in 
the imposition of the sentence, Every 


sentence should be couched in terms simi- 
lar to a mandatory. injunction. In this 
manner, the penology system is to be 
held to account if the Government does 
not faithfully execute the order: 

In other words, the sentencing court 
should be required to retain jurisdiction 
to ensure that the prison system responds 
to the purposes of the sentence. If it does 
not, the sentencing court could arguably 
have the authority to demand compli- 


` ance with the sentence or even order the 


prisoner released for non-compliance. 

Whether inside prison or outside, a 
person shall not be deprived of his gua- 
ranteed freedom save by methods, ‘right, 
just and fair’. ; 

12. A long discussion. covering Ameri- 
can rulings, U. N.- Specifications of the 
Standard Minimum Rules for’ Prisons 
and the implications of Arts. 21, 19 and 
14 read in the light of Maneka Gandhi's 
ease (1978) 1 SCC 248: (AIR 1978 SC 597) 
led this Court in Sunil Batra W. P. No. 
1009 of 1979: (reported in AIR 1980 SC 
1579) to accent on the habilitative value 
‘contained in Rule 58 of the International 
‘Standard Minimum Rules (at P. 1600 of 
AIR): ~ 


The ‘purpose and justification of sen- 
terice of imprisonment of a similar mea- 
sure deprivative of liberty is ultimately 
to ptotect society against crime. This end 
can only be achieved if the period of im- 
prisonment is used to ensure, so far as 
possible, that upon his return to society 
the offender is not only willing but able 
to lead a law-abiding and self-supporting 
life. ° ae 

13. - The action-oriented conclusion in 
that judgment, . which bind the State, 
need. re-emphasis since die-hard, practices 
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persist, We repeat some of them - here: 
(W. P. No. 1009 of 1979: (reported in 
AIR 1980 SC 1579 at p. 1602).) -- > 

. Lawyers nominated by the + District 
Magistrate, Sessions: Judge, High Court 
and the Supreme Court will be. given all 
facilities for interviews, visits and con- 
fidential communication. with . prisoners 
subject to discipline and security consi- 
derations, This has roots in the visitato- 
Trial and supervisory. judicial role. The 
lawyers so designated shall be bound 
to make periodical -visits and records and 
report to the concerned court results 
which have. relevance to legal grievances, 

Within the next three months, Griev- 
ance Deposit Boxes shall be. maintained 
by or.-under the orders. of: the District, 
Magistrate and the Sessions Judge which 
will be opened as-frequently as`is deemed 
fit and suitable action taken on .com- 


plaints made. Access to such boxes : shall , 


be afforded to all prisoners, 


District Magistrates. and ` Beacons 
Judges shall, personally or through sur- 
rogates,. visit prisons in their: jurisdiction 
and afford effective. opportunities fcr -ven- 
tilating legal grievances, shall make ex- 
peditious enquiries there into and take 
suitable remedial action. In appropriate 
eases reports shall be-made to the High 
Court for the latter to initiate, if. found 
necessary, habeas action, - . 

RX >. XX ; £ xx ` 
` No solitary. or -punitive cell, no- hard 
labour or dietary change as painful addi- 
tive, 
privileges and amenities, no transfer „to 
other. prisons with . penal, consequences, 
shall be imposed without , Judicial ap- 
praisal of the Sessions. Judge and where 
such intimation, on account of emergency, 
is difficuli, such ‘information .. shall . 
given within two days .of the acticn. ,. : 

xx "E xx% BES. 
The State shall take early steps to. pre- 
‘pare in Hindi a Prisoner’s Handbook and 


circulate copies to bring legal awéreness . 


home to the inmates. Periodical jal bul- 
letins stating how improvements and 
habilitative’ programmes -are brought 
into the. prison. may create ` a fellowship 
which will ease. tensions. A. prisoners’ 
wall paper, which will freely ventilate 
grievances will also reduce. stress.“ 
these are oeenn “of S, 61. of the 
Prisons Aet. ° 
Ti% 

The prisoners’ e shall be ned 
by the court by-its-writ jurisdiction plus 
contempt power. To make this jurisdic- 
tion viable, free legal services -to tke pri- 


Rakesh v, B. L. Vig, Supdt., Central Jail, New Delhi 


no other punishment or denial of - 


.commodation, the said ` jail ‘is - 


All. 
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soner programmes shall be promoted by 
professional organisations recognised by 
the Court such as for e.g. Free Legal Aid 
(Supreme Court) Society.. : The District 
Bar shall,. we recommend, keep a cell for 
prisoner relief. f : 


How far have thesé| directives been im- 
plemented, especially _ to, the extent they 
affect the present’ petitioner? We will 
€xamine it presently, but before that, 
some materials about ‘this jail and its way 
of life is needed to appreciate where the 
truth lies, as between assertions .and 
denials. i 

. 14-15. In the 2nd Sunil Batra case 
(W..P. No. 1009. of 1979): (reported in 
AIR 1980 SC-1579) the Superintendent of 
the Tiher Jail testified (at p. 1585): 

A number of prisoners in the Tihar 
Tail are habitual offenders, professional 
criminals who have been inmates of the 
jail from time ‘to. time.:....,It has been 
noticed tha; these types of prisoners have 
been able to develop a certain rapport 
with some of the other staff in the jail 
namely Head Warders, Warders etc. and 
obtain cartain facilities illegally includ- 
ing: smuggling of number of items e.g. 
drugs etc. for their use: It may also - be 
submitted that to check smuggling of nar- 
cotic drugs against ‘prisoners who in- 
dulge in such activities 30 cases: of. nar- 
cotic offences were got registered against 
the prisoners with the Janakpuri Police 
Station during this year...... Ht may also 
be mentioned that due to paucity of ac- 
- occupied 
by double the number of prisoners than . 
it is otherwise authorised. , 


` f 





` In that very case, the Court had occasion 


to observe, ‘on the materials present thera 
(at p. 1586): ; 

“Since many officers 
with production of prisoners in court, 
the case of the Superintendent is that 
the other prisoners “try to do mischief 
make thefts of other prisoners who do. 
work, smuggle things and even resort to 
assaults.” 


busy. themselves 





- The crowning piece is that the jail offi- 
cials themselves . are: allegedly in league 
with the criminals ‘in the cells, That is, 
there is a large network of criminals, 


officials and non-officials in the house 
oz correction; Drug racket, alcoholism, 
smugglirg, violence, theft, unconstitu- 
tional . punishment by way of solitary, - 
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cellular life and transfer to’ other 
are not uncommon. 


In that case, Dr. Chitale, who appeared 
for the prisoner, brought to our. notice 
a literary work written by Shri Kuldip 
Nayar “In Jail” where the author has 
recorded at pp. 30-34: 


a 


eee one could get as much money 
as one wanted from outside against a 
price. There was a money order and mail 
service that perhaps was more depend- 
able than what the postal department 
could offer. 


For instance, when a prisoner in my 
ward wanted two hundred rupees, he 
sent a note through a warder to his peo- 
ple in Old Delhi and in less than twenty- 
four hours he had the money. He paid 
sixty-six rupees as collecting charges — 
thirty-three per cent was the prescribed 

“money order charges.”......... Dharma 
Teja, the shipping magnate who. served 
. his sentence in Tihar, for instance, had 
thousands of rupees delivered to him, 
we were told. And if one could pay the 
jail functionaries one could have all the 
comforts one sought. Teja had all the 
comforts — he had an air cooler in his 
cell, a radio-cum-record player set and 
even the facility of using the phone...... 
Haridas Mundhra, a businessman who 
was convicted of fraud, was another rich 
man who spent sometime in Tihar. Not 
only did he have all the facilities, but he 
could also go out of the jail whenever he 
liked; af times he would be out for seve- 
ral days and travel even up to Calcutta, 
All this, of course, cost a lot of money. 
An even richer prisoner was Ram Kishan 
Dalmia; he spent most of his jail term 
in hospital. He was known for his gene- 
rosity to jail authorities, and one doctor 
received a car as a gift, 

But more than businessmen it was the 
smugglers jailed in Tihar who were la- 
vish spenders. Their food came from Moti 
Mahal and their whisky from Connaught 
Palace. They had not only wine but also 
women. “Babuji, not tarts but real so- 
ciety girls,” one warder said, The women 
would be brought in when “the sahib- 
log” went home for lunch, . and their 
empty offices became “recreation rooms.” 

Corruption in jail was so well organis- 
ed and so systematic that everything 
went like clockwork once the price had 
been paid. Jail employees at almost ail 
levels were involved, and  everyone’s 
share was fixed. There was never a dis- 
pute, there has to be the proverbial Bee 
nour among thieves,” 7 
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16. This backdrop to the Tihar life 
style is disturbing enough. (Have other 
States - their Tihars?) The writ jur- 
isdiction of. this Court must be equal to 
the needs of human rights and human 
wrongs. Relying upon legal literature in 
the American jurisdiction especially . the 
crystallised statement in American Juris- 
prudence, this Court has laid down (143 
F 2d 443 at p, 445 (quoted in W. P. No. 
1009 of 1979: (reported in AIR 1980 SC. 
1579 at p: 1588)): 

The writ is not and never has been a 
static, marrow formalistic remedy. Its 
Scope has grown to achieve its purpose 
— the protection of individuals against 
erosion of. the right to be free from 
wrongful restraints on their liberty, 
Jural perspectives, thus set, make the 
Court an activist instrument of Jail Jus- 
tice. We proceed on this basis to a con- 
sideration of the issues raised before us, 
But to clothe these issues with flesh and 
blood and to make abstract poignancies 
into concrete problems, we may excerpt 
at random some of the allegations made 
by the petitioner, perhaps, by mixing fic- 
tion with fact. Even after making a 
liberal allowance for adulteration and 
distortion, the miasmic residue presses 
upon our judicial conscience to use the 
Court process and restore basic human- 
ism inside this penal institution where 
sentences, punitively sent by court, are 
Subjected to unbearable tensions and tor- 
mants on their physical and moral fibre, 
thanks to the prison milieu being what it 
is, The petitioner states that he had sent 
to one of the Judges of this Court 
(Krishna Iyer J.) complaints about “atro- 
ciously ‘unwholesome” treatment. in the 
jail, on September 21, 22 and 24, 1979. 
He alleges that he had lodged a complaint 
against the Superintendent with the vig- 
ilance Department of the Delhi State. 
His further version is better projected 
by quoting a few paragraphs from his 
‘own petition: 


That the Superintendent and Deputy 
Superintendent, under a severe threat of 
dire consequences and infliction of puni- 
tive torture, pressured the petitioner into 
signing an affidavit, denying having lodg- 
ed any such complaints in the Supreme 
Court, the Delhi Administration and the 
Vigilance Department. 

That, judging from the incidents of cor- 
ruption, torture and drug-distribution, 
there can be no two opinions about the 
Superintendent and Deputy Superinten- 
dent, brought from the. adjoining. pro- 
vince of Haryana, performing only in a 
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manner of predators. Torture and drug- 
distribution are merely the means to cor- 
ruption to achieve their ultimate end. 

That there is.a foreign convict confined 
in the Tihar Jail, along with a woman, 
who he claims to be his wife. They are 
both wanted by the Interpol. This man’s 
criminal biography has been published in 
two books, written by foreign euthors, 
wherein the criminal exploits of this 
criminal are admitted facts. He performs 
in the Tihar Jail as though he ‘is the vir- 
tual administrator thereof. He retains a 
portable taperecorder, strapped of his 
calf, wherein he has filled incriminating 
evidence against the Superintendent and 
the Deputy Superintendent. By virtue of 
this blackmailing hold upon them he en- 
joys the following privileges: 

(a) Free movements all over tke jail 
compound from his own place of confine- 
ment in Ward 2. 

(b) At least a dozen visits are made by 
him daily to the B class Ward 14. Here 
he holds periodic conferences to plan his 
furtive strategy in company with three 
intimate associates — all co-accused in 
the six lacs Bank Van Robbery Case. 

(c) The petitioner has himself seen the 
taperecorder kept hidden by him and his 
B Class criminal associates, 

(d) This foreigner is especially encour- 
aged and protected by the Superinten- 
dent and Deputy Superintendent. He can 
be seen visiting these officers and holding 
private conferences in the private retir- 
ing rooms at the back of their offices al- 
most daily. 


(e) So much so, that the Deputy- Super 
intendent even allows this foreign-ccn- 
vict to- consummate sexual intercourse in 
his private back-room from time to time 
—the Deputy Superintendent performing 
as though he were this foreign convict’s 
pimp. 

(£ Naturally, for conceding such and 
many more extra facilities, both the 
Superintendent and Deputy Superinten- 
dent charge. heavy amounts from his fo- 
reign convict, who has now struck rich 
after the publication of his two books. 

17. ‘B’ Class status for prisorers is, 
going by averments in the petilion, a 
pampering process much abused by offi- 
cials and, in a ‘class’ culture, “obnoxious 
to the Constitution. Equality before the 
law cannot co-exist with affluent black- 
guards being looked after with luxury 
and solicitude and lawly indigants being 
treated as paraicha inside the prison. 
There is reference in the petitior to’ the 
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three dangerous criminals involved in a. 
big Bank Van Robbery Case being lodged ` 
in Ward 14 as ‘B’ Class VIPs, who have, . 
on top of other advantages, certain faci- 
lities lixe being: 

“Specially allowed the privilege of 
having two young and handsome 
tual drug-addicis locked in his cell at. 
night, to serve him as passive agents for 
the appeasment of his homosexual lust. 
(e) has been provided with a T.V. set in 
his cell exclusively for his and his asso- . 
ciates’ entertainment, (£ smuggled-~in al- 
cohol is being regularly consumed by the 
so-locked-together several prisoners in 
his cell, bring rich, it is these so-locked- 
together associates who finance the drug- 
and-alcohol racket, 


18. Another shocking allegation of 
corruption is that even from  sentencee. 
undergoing rigorous imprisonment money 
is collected by high officials 

“for allotting labour (of soft types?) in 
the course of serving rigorous imprison- 
ment and placing the convicts in the gen- 
eral barracks or private cells.” 


19. The petitioner further complains 
of having been physically assaulted and 
the averments relating to it run thus: 


That the agents appointed by the Sup-. 
erintendent and Deputy Superintendent 
to sell narcotics in the Tihar Jail, (writ- 
ten complaint to this effect, lodged with 
the Superintendent, who passed the 
matter on for enquiry to the Deputy 
Superintendent, who in turn took. no dis- 
ciplinary action) physically assaulted 
the petitioner on December 25, 1979 and 
January 6 and February 7, 1980. How- 
ever, no action has so far been taken and 
the culprits, being the agents of the 
Superintendent and Deputy Superinten- 
dent were skilfully shielded. In fact, the 
matter was deliberately suppressed 
because of the involved personal financial 
interests of the officers. 


20. Apart from those statements there 
are serious charges of misappropriation, 
corruption, bribery and the like and the 
artful stratagems adopted in that behalf. — 
Shri. Markandeya contended that there 
was truth in the allegation that mandrake, 
charas and opium are freely available, | 
thereby trying to establish that the sub- 
culture in the Central Jail, far from be- 
ing reformatory is deformatory of the 
morale of the prisoners. Indeed, many 
more things are mentioned in support of 
the petition, including newspaper reports, 
of the vices of the Jail But we are not 
concerned. in these proceedings: with -a` 


habi- ` 
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general enquiry into the jail affairs and, 
therefore, confine ourselves. to what has 
bearing on the l-treatment of the pore 
tioner. 


21. It is basic fairnéss that we should 
not come to any conclusion without re- 
membering the fact that detailed counter- 
affidavits have keen filed on behalf of 
the Superintendent and the Deputy 
Superintendent with supportive mate- 
rials calculated #0 exonerate them, Even 
so it is fairly clear that many vices, in- 


cluding drug racxets, occasional violence,’ 


smuggling and trafficking in many other 
impermissible things, have a hospitable 
home in this penitentiary. The adminis- 
tration has conscientious responsibility 
for the decency and dignity, for correc- 
tional obligations. and social hygiene in- 
side prison houses and the time is long 
, overdue for a thorough overhaul of the 
prison management in Tihar. In an ear- 
lier judgment, lace in 1979 (W. P. No. 
1009 of 1979): (reported in AIR 1980 SC 
1579), the Suprame Court had, in the 
strongest terms, <-tressed the imperative 
and urgent need for carrying out certain 
reforms and added the imprimatur of 
the court’s authocity for .certain direc- 
tives contained in Sunil Batra’s case. Shri 
Markandeya complained that the injunc~ 
tions of this Court have not been carried 
out while a contrary version is given by 
the Superintender:t. While we express 
our consternation at the deterioration of 
the conditions in Tihar Jail despite its 
being in the capical city of the country, 
we are disturbed that no major measure 
of reform has yet taken place in the pri- 
son order or; for that matter, in the pri- 
son manual, Suck indifference cannot 
- deter the writ of this court running into 
the prison and. compelling compliance, 
however tough tke resistance, 
high the ° officials. 

22. Natural justice and the limitations 
of court time persuade us to avoid a de- 
tailed investigation into the charges ‘and 
the defences, by as directly. We, there- 
fore, adopt the alternative and-more fea- 
sible method of directing a judicial en- 
quiry by the Discrict & Sessions -Judge 
of Delhi who is ¢ member of the Board 
of Visitors and whose responsibilities in 
this behalf have keen outlined by us in 
both the Sunil Bazra cases (AIR 1978. BC 
1675 and AIR 198C SC 1579). i 


23. The petition contains specific 
grievances of phyzical assault and . psy- 
chic torture, of terse atmosphere and de- 
linquent. pressure for which some .'B’ 
class prisoners anc superior officers aré 
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- responsible. This matter has to be investi- | 


gated. Furthermore, in the Sunil Batra’s 
case (W. P. No. 1009 of 1979): (reported 
in AIR 1980 SC 1579), precisely to obviate 
the pernicious potential of prison torture, 
remedial mechanics had been worked out, 
formulated and translated into mandates. 
Whether these have beer: complied with, 
and if not, why not, require to be en- 
quired into. When this Court issues a 
writ recusant parties will have to pay 
the penalty for non-compliance. This 
means, the violations and violators will 
have to be identified after due investiga- 
tion. Having regard to all these instruc- 
tions we make the following directions: ` 


(1) The District and Sessions Judge, 
Delhi, will within. three months from to- 
day, hold an open enquiry within the 
jail premises, into the allegations con- 
tained in the petition of the prisoner 


Kaushik and in the report submitted to 
this Court by Advocate, Shri Subodh 
Markandeya. 


(2} He will further enquir2, with speci- 
fic reference to the charges of personal 
assault and compulsion for collaboration 
in canteen swindle and other vicés made 
by the prisoner against the Superinten- 
dent and the Deputy Superintendent. 


(3) He will go into the question of the 
directives issued in the concluding por- 
tion of Suni} Batra’s case (W. P. No. 1009" 
of 1979): (AIR 1980 SC 1579) with a view 
to ascertain whether these directions 
have been substantially complied with 
and to the extent there is shortfall or 
default whether there is any reasonable 
explanation therefor. 

(4) Being a visitor of the jail, it is part 
of his visitatorial functions for the Ses- 
sions Judge to acquaint himself with the 
condition of tension, vice and violence 
and prisoners’ grievances. He will take 
this opportunity to enquire into these 
aspects also with a view to suggest reme- 
dial action. 


24. The result of this investigation 
will be crystallised in the shape of find- 
ings, followed by specific instructions 
with a view to see that the petitioner 
and others like him are not burdened by 
additional .acerbities and harsher pres- 
sures than a legal sentence of rigorous 
imprisonment geared to reformation and 
intended for deterrence necessarily im- 
plied. The Sessions Judge will also give 
a specific time to the jail authorities for 
carrying out his directives, and after the 
period for compliance is over, will make 
a fresh visit to verify whether those man- 
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dates have been fulfilled. In the event of 
non-fulfilment, a report will be made to 
this Court ‘before September 30, 1980, 
whereupon appropriate action to enforce 
compliance will be taken by this Court 
. in its jurisdiction. 

25. We may make it perfectly clear 
that the Sessions Judge will allow any 
person or official who wants to make 
. any representations to him in the course 
of his enquiry to meet him publicly or 
in camera, but outsiders and strangers 
will- not be allowed except Shri Subodh 
Markandeya or Government’s counsel. Of 
course, it will be open to the Judge if he 
considers that such a step wil. advance 
the interests of justice to allow any other 
public organisation or legal aid society. 


26. The Sessions Judge, whom we 
have charged with the responsibility for 
enquiry, will make constructive sugges- 
tions to protect prisoners’ rights and to 
promote prisoners’ habilitation and thus 
disprove Oscar Wilde: 


This too I know — and wise it were 


If each should know the same — 
That every prison that men build 
© Is built with bricks of shame 
And bound with bars lest Christ should 
. , see 
How men oe brothers maim. 
x x x 
The. vilest diedi “ike poison weeds 
Bloom well in prison air; 
It is only what is good in Men 
.That wastes and withers there. i 
(The Ballad of Reading Gaol) 
27. In this context, the focus ef the 
Sessions Judge should net be solely upon 
` the warden and warders of the jail, but 
also on the medical officer, whese conniv- 
ance may, perhaps, explain Aow drugs 
like mandrax are officially indented. 


28. Our immediate concern.is to pro- 
tect the petitioner — and others of his 
ilk — from physical assaults by fellow- 
prisoners or warders, frcm moral 
stress by being forced to assist in Zalsifi- 
cation and, manipulation for canteer: sales 
misappropriation, from discrimination in 
being subjected to- hard labour of a harsh 
type, if he does not oblige the ‘B’ class 
‘bosses’ or senior officers, from: pressure 
against transmitting grievances to the 
Sessions Judge through the Grievance 
Box or directly to this Court by post. But 
remedial perspectives and precedures, to 
be successful, must be holistic, collective 
and: not individualistic. So, the. human 
canvas has to be spread -wider,;:the diag- 
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nosis has to be deeper: and the recipe 
must sensitize the environ. 


29. The crisis in our prisons, the col- 
lapse of values in these campuses, the 4 
inner tension ‘red in tooth and claw’, the 
corruption that makes for sensual in- 
dulgences, the barbarities ‘that harden 
the convicts and never heal them — all 
these processes can be reviewed and hu- 
manization resorted if, only if, our phi- 
losopay towards crime and punishment 
change, If vengeance is’ the spirit of 
punishment, violence’ will be the prison 
way of life. That is why Karl Manninger 
in his “The Crime of Punishment” ex- 
poses this folly: 


«Punishment is in part an attitude, 
a philosophy. It is the deliberate inflic- 
tion of pain in addition to or in lieu of 
penalty... What is gained for anybody 
when a man who has forged a check for * 
sixty dollars is sentenced to the peniten- 
tiary for thirty years... The Judge's 
rationalization was that the man had 
offended in this way twice before(!) and 


had served shorter ‘sentences without 
reforming ! 7 » ae 
This is not penalization, This is not 


correction. This is not public protection; 
This is not reformation. It is sadistic per- 
secution of the helpless at public ex- 
pense, justified by the punishment prin- 
ciple. ; 
30. From this new angle, the hospital- 
setting approach tọ prisons Gandhiji ad- 
vocated, the therapeutic touch penologists 
argu2 for and the raising of the level of 
eonsciousness, institutional and individual, - 
of officials and. prisoners — all these 
woven into a composite strategy — may 
well be the highway to higher awareness 
and socialisation. of feeling inside correc- 
tional homes. This technology takes us to 
methods like transcendental meditation, 
self-expression through. work, facilities 
for studies and artistic ‘development. The 
warden’s drill or the warder’s billy or 
the VIP’s ‘good chit’ cannot work magic. 


31. Shri Markandeya’s further report 
substantiates the thesis we have set out 
that prison violence and escalating crimi- 
naliiy directly flow from the anti-rehabi-. 
litative strategies and counter-productive’ 
life-style prevalent in the Tihar, The 
VIP criminals in league with other prison 
toughs are alleged to have organised the 
beazing up of.one prisoner. The part of 
the prison officials may or may not be 
direct, but is surely vicarious. Not until 
a transformation in the awareness of the 
top-brass, not until new techniques of 


F the staff and the inmates, can.: 


` a Matters 


1981 


instilling dignity and mutual respect 
among the prisoners, not until a hospital 
setting and curative techniques pervade 
there be 
any human .right conscious reformation 
in the: Tihar prison. All chat’ we need 
say is that in. the enquiry that we- have 
directed the Sessions Judge to hold this 
perspective will inform his interrogations 
and investigations. - 7 4 
32. We have Crawn the broad lines 
indicative of the direction of correction 
and leave it at that. The fundamental fact 
of prison reforms comes from our con- 
stitutional recognition thal every pri- 
soner is a persom and personhood holds 
the human potertial which, if unfolded, 
makes a robber- 2’ Valmiki and a ‘sinner 

a saint. . 
Order ‘aadavainnly: 


AIR 1981 SUPEEME COURT 1775 (1) 
Y. V. CHANDRACHUL, C. J. AND 
A. N. SEN, J. 

‘Civil Appeal Mo. 441 cf 1981 D/- 2 2-2- 

1981. 


Videndra Kumar and others, ` Appel- 


lants v. Union o= Magia znd others, Re- 
spondents. 
Constitution of India, Articles 16, 14 


relating to employment 
Promotion — Large number of persons 
who have compl2ted only two years of 
Service, promotec te post of Chargeman 
Grade IE — Other persons similarly 
situated should be similarly promoted 
after completing same period of service 
+- Government. cannot. irsist that they 


° cannot be considered for promotion un- 


less they complete 3 years service — No 
justification fox such , differential treat- 
ment, (Para 2) 


‘JUDGMENT : — - Heard counsel 
cial leave granted. 


ar) 


Spe- 


2.- Our ‘attention -has been invited by 
learned cotmsel for both the sides to the 
relevant rules which gov2rn : promotion 
to the post of Chargeman Grade IL It 
appears that a lerge number of persons 
have been promoted tə those posts 
though they hav2 compketéd only two 
years of service. The Government now 
appears to insist that in so far as the ap- 
pellants are concerned they cannot be 
considered for «promotidm unless they 
complete three: years- of .service.. We 
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Abdul .Saftar v. 


State of M. P. 


see no justification for any such differ- 
ential treatment being given tø the ap- 
pellants. If a large number of other 
persons: similarly sitwated have been 
promoted as Chargeman Grade H after 
completing two years af service, there 
is no reason why the appellants should] © 
also not be similarly premoted after 
completing the same periad of service. 
We are not suggesting. that the appel- 
lants are entitled to be promoted to the 
aforesaid posts even if they are found 
unfit to be promoted. - 


°3. We therefore direct that the con- 

cerned authorities will consider the 
cases of the appellants for promotion as 
Chargeman Grade II ‘and promote them 
to the said posts unless they are - found 
to be unfit, If the appellants are pro- 
moted, they’ will naturally Lave to be 
promoted with effect fram the date on 
which they ought to have been promo- 
ted. 


4. “This order will ieee of the ap- 
peal. 
5. There will be no erder as to costs, 


S.C. 1775 


Order accordingly. 


AIR 1981 SUPREME COURT 1775 (2) 
7 (From: Madhya., Pradesh) 

-. .'+A, D, KOSHAL AND 
'E. S. ‘VENKATARAMIAB, . J3. 

“` Criminal Appeal No.. 347 of 1981, D/- 
27-3-1981;. ; 

Abdul Sattar, Anpellant v%. The State 
of Madhya Pradesh, Respondent.. f 
‘-Criminal P; C. (1974), S. 320 — Of- 
fence under Section 325, L P. ©. — 


Compounding of the offence and affi- 
davit of injured to that effect. filed — 


Permission to compound offence granted __ 


and accused acquitted of that charge. 
{Penal Code (1860), S. 325). ` 
(Para 1y 
KOSHAL, 2: :— Special leave granted, 
The appellant has been convicted of 
offence under Section. 325 of. the 1. P. C. 
and Sections. 120 and. 121 of. the- Rail- 
ways. Act, and has. been . sentenced to 
rigorous: imprisonment for six months 
on the first count, a fine of Rs. 25/- 
on the second and a fine of Rs. 75/- on 
the third. He has cempounded the of- 
fence first above mentioned with the 
injured person whose affidavit in that 
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behalf is‘on the: record and who is re- 


presented before us‘ by Mr. A. E. 
Mohanty. We grant permission to-th= 
parties to compound the offence and.’ 


acauit the appellant of the charge under 
Section 325° of the I. P. C. The appeal 
is accepted to that extent and is dis- 
missed for the rest so that the convic- 
tion for offences under Sections 120 
and 121 of the Railways Act and the 
sentences of fine imposed in that be- 
half shall’ stand. along with the direc- 
tion that the appellant shall suffer 
simple imprisonment for- 15 days in 
case the fines are not paid. _ 

- Order accordingly 


AIR 1981 SUPREME COURT 1776 (1) 
=, 1981 Cri. L. J. 1282 (1) 
(From: Bombay) 
S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JE. 

` Criminal’ Appeals Nos, 264 and 265 of 
1976, D/- 1-4-1981. 7o 
-Ramrai Mahadev Nayak and another, 
Appellants v. State of Maharashtra, Re- 
spondent. : f - 
. Prevention. of Food Adulteration Aci 
(37, of 1954), Ss. 16 (1) (a) ‘and 20AA — 
Conviction for sale of adulterated food — 
Sentence — Accused permanent resident 
` of Mysore-on short visit to Bombay — 
Accused asked to.look after a kotel only 
for one day — Food Inspector taking 
sample of Gilebi on that day which was 
found to be adulterated —-Held that in 
view. of. accused’s presence. in hotel due 
to circumstances beyond his control it 
was a fit case. for not sending him to jail 
— Benefit of Probation of Offenders Act 
. Was, given, Decision of Bombay High 
‘Court, Reversed, (Probation of Offenders 
Act (1958), S. 4). (Para 1) 


JUDGMENT:— In this appeal by- spe- 
cial leave the appeal has been pressed 
mainly on the question of sentence and 
arguments confined to A-1‘only. A num- 
ber of interesting legal points wera rais- 
ed by the learned counsél for the appel- 
lant but we find no substance in- them, 
Lastly, it was argued that in the peculiar 
facts. of this case, -this--Court-should re- 
lease the appellant under the robation 
of Offenders Act. It appears. that the ap- 
pellant is not a resident of Bombay and 
permanently :resides in Mysore. but had 
come to Bombay to meet his fazher on a 
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': ‘Radharani v. State of M. P; .. 


A.I. R. 


shor; -visit. In the. course. of the. short 
visit, unfortunately: he was- asked to look 
after the hotel: just:for a day :when the 
Food: Inspector came and took the sam- . 
ples of Gilebi.and Ladu which were said 
to be adulterated. There can be.no doubt 
that the taking of the samples amounted 
to‘sale under the Prevention of Food 
Adulteration. Act and as the appellant was 
in charge of the hotel, he would be liable 
for the offence for which he has been 
punished. But in .view of the presence of 
the appellant in the hotel due to circum- 
stances beyond his control, we think it 
is a fit case -in which we should not send 
him to jail and give him the benefit of 

the Probation of Offenders Act. k 


2. We, therefore, allow this appeal to 
this extent that the sentence passed on 
the appellant is suspended and he is di- 
rected to be released on his executing a i 
bond for Rs. 5,000 for maintaining good 
behaviour for one year with two sureties 
of like amount. and a personal recogni- 
sance bond of the same amount. In case 
he violates the terms of the bond, he 
will be called upon to. serve out the sen- 
tence. Appeal of A-5 (appellant No. 2)° 
is dismissed. i ro 

. Appeal allowed, 





AIR 1981 SUPREME COURT 1776 (2) 
: (From: Madhya Pradesh) 

Y. V. CHANDRACHUD, C. J. AND 

E. S. VENKATARAMIAH., J. 

. Criminal Appeal No, 643 of 1981, D/- 
14-8-1981.. 
` Radharani, Appellant -v. The State of 
Madhya Pradesh, Respondent. . 
` Penal Code (45 of 1860), Sections 307 
and 309 — Conviction under of a deso- 
late woman jumping into a well with her 
two . children. —. Release on admonition 
for offence under Section 309 but impri- 
sonment for offence under Section 307 
— Distinction is without valid -reasons 


— Accused released on admonition for 
both offences. . ` (Para 1} 
ORDER :— Heard counsel; Special 


leave granted. _ 

: The: circumstances, of, the case are 
very sad.and touching, A desolate. wo- 
man jumped into a well with her. two 
children. She was charged _under.. Sec- 
tions 307 and 309.o0f the | Penal. Code. 
She: has been released. on,- admonition 
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‘for the offence under Section 309 of the 
Penal Code ard has been sentenced to 
imprisonment jor three months for the 
offence under Section 307. We see no 


valid reason for making this distinction | 


and therefore direct that she shall be 
released on admonition for the offence 
under Section 307 also, She need not 
surrender to” her bail. 

Order accordingly, 





“AIR 1981 SUPREME COURT 1777. 
O. CHINNAPFA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 

Writ Petn, No, 2701 of 1981. D/- 19-8- 

1981, 
Lila Dhar, Petitioner v. State ‘of 
Rajasthan and others, Respondent. ‘ 
Constitution pf India, Arts, 14,.16, 309, 
Proviso — Rajasthon Judicial Service 
Rules, Pre. and Sch. 3 — Selection for 
posts of Munsifs — 25% of marks al- 


lotted to viva voce under the rules —. 


Does not render selection arbitrary and 
violative of Arts. 14 and 16. Observa- 


tion in ‘AIR 1981 SC 487 relating to 
public employment held per in- 
curiam, 


(Civil. Services — Recuritment 
— Viva Voce). : : 


The selectior for the posts of. Mun- 
sifs cannot be struck down on tke 
ground that more than due weightage 
was given to fhe interview test in that 
25% ‘marks ere allotted to viva voce 
under the rules and thus. the selection 
was arbitrary and violative of Arts. 14 
and 16. AIR 1981 SC 487 and AIR 
1971 SC 2303, Disting, (Para 7) 


If the Governor. in consultation with 
the High Cour: and. the Public Service 
Commission of the State makes - rules 
stipulating seventy-five per cent of the 
marks for the written examination and 
twenty-five per cent for the interview 
test, it cannot be said. that twenty-five 
per cent for the interview test is on the 
high side egeecially when the interview 
test was conducted by a body consistinz 


of a Judge of the High Court. the Chair- 


man and a member of the Public Ser- 
vice Commission and a special invitee- 
- expert. There can surely be no legiti- 
mate grievance or hint of arbitrariness 
against such-bedy. Yet another -factor 
worthy of consideration is that tha 
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“material is such that some 
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-candidates expected to ofer themselves 
for selection are not raw graduates fre- 
shly out of college but are persons who 
have already received a certain amount 
of professional training. 
weightage 
must be given to the interview test and 
‘it cannot possibly be said thas twenty 
five per cent of the total marks is an 
exaggerated weightage) Obserwation in 
AIR 1981 SC 487 relating to publie em- 


_ ployment held given per incuriam 


(Para 7) 

In the aforesaid view. the selection 
was also not open to challenge on the 
ground that marks were awarded in the® 


‘interview-test in a single lot irstead of 


sub-dividing and awarding then separa-. 


The source- . 


` 


tely under various heads for the various “+ 


matters tested in the 
rules themselves do not provide for the 
allocation of marks under 
heads at the interview test. The criteria 
for the interview test have b2en laid 
down by the rules: It is for the in- 
terviewing body to take a general deci- . 
sion whether to allocate marks under 


. different heads or to award marzks'in a 
The award. of marks under . 


single lot. 
different -heads may lead to a distorted 
picture of the candidate on occasions, On 
the other hand the totality of the im- 
pression ceated by the candidate on the 
interviewing body may give a more ac- 
curate picture of the candidates per- 
sonality. It is for the interviewing body 
to chose “the appropriate method’ of 


interview. Thè` 


different - . 


marking. at. the selection to each service. ` 


There cannot be any magic formulae in- 
these matters and courts cannot sit in 
judgment over the methods of mark- | 
ing employed by interviewing bodies un- 


. less it is. proven or obvious that the. 
method of marking was chosen - with 
oblique motive, f “Para 8) 
Cases Referred : Chronological Paras 
AIR 1981 SC 487 3. 6. 9 | 


AIR 1971 SC 2303: (1971) 2 SCR 430. 
3. 6, 9 


Mr. S. K.- Mehta, Mis. P.-N. Puri, E. 
M. Sardul Anam, Mr.. M. K. Dua and 
K. M. Jain. Advocates for Petitioner: 


‘Mr. V. N. Tarkunde, Sr Advocate (Mr. 


S.. K.. Jain, Advocate with him “or Nos. 


7. 8, 15, 25-28, 29, 31, 33. 38. 41). Mr. 
K. Parasaran, Solicitor General (Mr. 
Badri Das Sharma, Advocate with him 


for No. 1), Mr, N, L.-Jain and M=. Badri - 
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Das Sharma. Advocates (for No. 2.) and 
Mr. Badri Das Sharma, Advocate (for 
No. 3) for Respondents, 


O. CHINNAPPA REDDY, J3:— What 
is the ideal mode of selection to a Public 
Service. by written examination, by oral 
test (viva voce), or by a combination 
of both? If the last, what is the pro- 
per, relative weight that should be at- 
tached to the written examination and 
the oral test? Is the oral test so per- 
nicious in practice, as suggested by 
some, that it should be abandoned with- 
out regrets or the weight to be attach- 
ed to it be made minimal? Has any such 
consensus emerged among the informed 
and the cognoscenti as to require the 
Court to scrap a selection as arbitrary 
on the sole ground that the weight ac- 
corded to’ the oral test appeared to be 
high ? 


2. Pursuant to the Rajasthan Judi- 
cia] Service Rules made by the Gover- 
nor of Rajasthan in consultation with 
the Rajasthan Public Service Commis- 
sion and the High Court of Rajasthan, 
the Rajasthan Public Service Commis- 
sion held a competitive examination for 
recruitment of Munsifs, The competi- 
tive examination consisted of a written 
examination with two papers in law 
carrying 100 marks each and two papers, 
one in Hindi and the other in English, 
each carrying 50 marks and a viva voce 
’ examination carrying 100 marxs. The 
viva voce’ examination was conducted by 
a'Board consisting of Hon’ble Mr. Jus- 
tice P. D. Kudal, Judge, Rajasthan High 
Court. Shri Hari Datt Gupta, Chairman. 
Rajasthan Public Service Commission, 
Adaviappa, Member, Rajasthan Publie 
Service Commission and an expert. The 
expert Member was either Dr, I. C, 
Saxena,-or Shri Kagzi or Shri Jallan 
who sat by rotation. Schedule III of the 
Rajasthan Judicial Service Rules pre- 
scribes the criteria to be considered and 
the matters to be tested in the viva 
voce examination. The relevant paras 
graph is as follows : Hea 


“In interviewing the candidates, the 
suitability for employment to the judi- 
cia] service shall be decided with refe- 
rence to his record at the school, Col- 
lege and University and his character, 
personality, address and physique, The 
questions which may be put uo to him 
‘may be of a general nature and will 
not necessarily be academic or_ legal, 
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for appointment, 


_to the 


A. LR, 


The candidates will- also be put ques~ 
tions to test-the general knowledge in- 
cluding knowledge of current affairs and 
present day problems. The marks so 
awarded shall be added to the marks 
obtained in the written test by each can- 
didate”, 

The result of the competitive examina- 
tion was announced by the Raiasthan 
Public Service Commission on March 12, 
1981 and respondents Nos, 3 to 41 were 
declared selected for appointment. Out 
of the 39 candidates who were selected 
one belonged to the 
scheduled castes and the resi belonged 
general category. The last 
of the candidates belonging - to the 
general category who was selected for 
appointment obtained a total of 190 
marks in the examination, 135 in the 
written examination and 55 in the viva 
voce, The petitioner who obtained a 
total of 189 marks, 159 in the written 
test and 30 in the viva voce was not 
selected for appointment. He: has filed 
the present writ petition under Art. -32 
n the Constitution questioning the selec- 
tion. 


3. Shri Mehta learned counsel for 
the petitioner raised two principal con- 
tentions before us. The first was that 
the entire selection was vitiated by the 
allocaticn of 25 per cent of the total 
marks for the viva voce. examination. 
The submission was that the’ allocation 
of so high a percentage of marks for 
the interview-test introduced an irre- 
deemable element of arbitrariness so 
as to offend Articles 14 and 16 of the 
Constitution. In support of this sub- 
mission reliance was placed on the deci- 
sions of this Court in Ajay Hasia v. 
Khalid Mujib Sehravardi, AIR 1981 SC 
487. Shri Mehta’s second contention 
was that marks were awarded in the 
interview-test in a single lot instead of 
sub-dividing and awarding marks sena- 
rately under various heads for the vari- 
ous matters tested in the interview, 
Reliance was placed on Pariakaruppan 
v. State of Tamil Nadu, (1971) 2 SCR 
430 : (AIR 1971 SC 2303). 


4. The object of any process of 
selection for entry into a public ser- 
vice is to secure the best and the most 
suitable person for the job, avoiding 
patronage and favouritism. Selection 
based on merit, tested impartially and 
objectively. is the essential foundation 
of any useful and efficient public ser- 
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vice, So, open competitive examination 
has come to be accepted almost univer- 
sally as the gateway tc public services, 
“The ideal in recruitment is to do away 
with unfairness’. United Nations Hand- 
book on Civil Service-Lews and Practice: 
“Competitive examinaticns were the an- 
swer to the twin problems represented by 
democracy and the requirements of good 
administration. They were the means 
by which equality of opportunity was 
. to be united with efficency......By this 
means favouritism was to be excluded 
„and the goal cf securing the best man 
for every job was to be achieved”. 
Public Personnel Administration by 
O. Glenn Stahl “Open competitive ex- 
aminations are a peculiarly democratic 
institution. Any qualified person may 
come forward. His relative competence 
for appointment is determined by a 
neutral, disinterested body on the basis 
of objective evidence supplied by the 
candidate himself. No one has “pull”: 
everyone stands on his own feet. The 
system is not cnly highly democratic. it 
is fair and equitable tc every competi- 
tor. The same rules govern, the same 
procedures app-y, the same yardstick is 
used to test competenc2”. Introduction - 
to the study of Public Administration 
by Leonard White, 


5. How should the zompetitive ex- 
amination be devised? The Kothari 
Committee on Recruitment Policy and 


Selection Methods in their report said: 


“A system of recruitment almost to- 
-tally dependent on assessment of a per- 
son’s academic knowledze and skills. as 
distinct from ability to deal with press- 
ing problems af economic and social 
development, with people, and with 
novel situations cannot serve the needs 
of today, muck less of tomorrow „e 
We venture to suggest zhat our recruit- 
ment procedures should be such that 
we can select candidates who cannot 
only assimilate knowledge and sift 
material to understand the ramifications 
of a situation o- a problem but have the 
potential to develop. an original or in- 
.novative approach to the solution of 
problems.” . 
It is now well recognised that while a 
written examination assesses a candi- 
date’s. knowledge and intellectual] abi- 
lity. an interview test is valuable to as- 
sess a candidats overall - intellectual 
and personal qualities. While a writ- 
ten examination has certain distinct ad- 


- public 


.oral tests; 
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vantages over the interview test there 
are yet no written tests which can eva- 
luate a candidate’s initiative, alertness. 
resourcefulness, dependablenes, co-opera- 
tiveness, capacity for.clear and logical 
presentation, effectiveness in discussion, 
effectiveness in meeting and dealing 
with others, adaptability. judgment. abi- 
lity to make decision. ability to lead. in- 
tellectual and moral integrity. Some 
of these qualities may be evaluated. per- 
haps with some degree of error. by an 
interview test. much depending on the 
constitution of the interview Board, O. 
Glenn Stahl in his Public Personnel Ad- 
ministration points out 3 


“Any form of written test possesses 
certain administrative advantages’ over 
the oral and performance types. The 
written form is much easier and chea- 
per to administer. It can be given to a 
large number of individuals at the same 
time, thus conserving the time of the 
examiners, AS a genera] rule it is 
easier to evaluate objectively. and the 
technical proficiency demanded in rating 
is usually, although not always, less, — 
The oral test has long served as a basic 
selection tool in private employment but 
has been more slowly accepted in the 
field. This conservatism arises 
out of three considerations ; (1) the dif- 
ficulty of developing valid and reliable 
(2) the difficulty of securing 
a reviewable record of an oral test; 
and (3) public suspicion of the oral as 
a channel, for the exertian of political 
influence through the’ destruction of an- 
onymity, Despite these acknowledged 
disadvantages. however, orals have been 
used increasingly in public personnel 
testing and have become important in- 
struments wherever tests of personal at- 
tributes are considered essential. As 
we have noted no satisfactory written 
tests have yet been devised for measur- 
ing such personal characteristics as in- 
itiative, ingenuity and ability: to elicit 
co-operation, many of which are of 
prime importance. When properly em- 
ployed, the oral test today deserves a 
place in the battery used by the tech- 
nical examiner.........The general princi- 
ple is that resort should never be had 


-to an oral if the relevant factors to be 


tested can be measured at some other 
point in the examining process. The 
reason is that the reliability of the oral, 
even under the best of conditions, tends 
to be lower than that of the well design- 


z 
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ed written fes=. The oral test should 
be confined, then, to the evaluation ož 
relevant traits which cannot be measur- 
ed in any other way” (p. 92) 

In the United Nations Hand Book on 
Civil Service Laws and Practice it is 
said : 


“a. the written papers permit an 
assessment of culture and __intellectua. 
competence, The interview permits ar 
assessment of qualities of character 
which written papers ignore: it attempts 
to assess the man himself and not his 
intellectual abilities”, 


6. Thus. the written examination as« 
sesses the man’s intellect and the inter- 
view test the man himself and “the 
twain shall meet” for a proper selection, 
If both written examination and inter- 
view test are to be essential features of 
proper selection, the question may arise 
as to the weight to be attached respec- 
tively to them. In the case of admis- 
sion to a college, for instance. where 
the candidate’s personality is yet tc 
develop and it is too early tc identify 
the personal qualities for which greater 
importance may have to be atiached in 
later life, greater weight has perforce 
to be given to performance in the writ- 
ten examination, The importance to be 
attached to the interview test must be 
minimal. That was what was decided 
by this Court in Periakaruppan vy, State 
of Temil Nadu (AIR 1971 SC 2303), 
Ajay Hasia v, Khalid Mujib S2hravardi 
(AIR 1981 SC 487) and other cases, On 
the other hand, in the case of services 
to which recruitment has necessarily to 
be made from persons of mature per- 
sonality, interview test may be the only 
way, subjeet to basic and essential ac- 
ademic and professional requirements 
being satisfied, To subject such persons 
to a written examination may veitd un- 
fruitful and negative results, apart from 
its being an act of cruelty to those per- 
sons. There are. of course. many ser~ 
vices to which recruitment is made from 
younger candidates whose personalities 
are on the threshold of development 
and who show signs of great promise. 
and the diseerning may in an interview 
test, catch a glimpse of the future per- 
sonality. In the case of such services, 
where sound selection must combine ac- 
ademic ability with personality promiss, 
some weight has to be given, though 
not much too great weight, to the inter- 
view test, There cannot be any ruile 
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of thumb regarding the precisé weight’ 
to be given. It must vary from service 
to service according to the requirements 
of the service. the minimum qualifica- 
tions prescribed, the age group from 
which the selection is to be made, the . 
body to which the task of holding the 
interview test is proposed to be entrust- 
ed and a host of other factors, It is 
a matter for determination by experts. 
It is a matter for research. It is not for 
Courts to pronounce upon it unless ex- 
aggerated weight has been given with 
proven or obvious oblique motives. 
The Kothari Committee also suggested 
that in view of the obvious importance 
of the subject, it may be examined in 
detail by the Research Unit of the 
Union Public Service Commission, 


7. In this background, let us now 
examine the situation presented by the 
Rajasthan Rules, Thé Rajasthan Judi- 
cial Service Rules have been made by 
the Governor of Rajasthan in consulta- 
tion with the High Court of Rajasthan 
and the Rajasthan Public Service Com- 
mission, The High Court may be ex: 
pected to know the precise requirements 
of the judicial service of the State and 
the calibre of the available source- 
material, while the Public Service Com- 
mission is an expert body, thoroughly 
conversant with recruitment policies and 
selection methods. Both the High Court 
and the Public Service Commission are 
independent bodies, outside executive 
control, occupying special positions and 
enjoying special status under the Con- 
stitution, Neither is an outside agency. 
Both are well-acquainted with the par- 
ticular needs of their State and the 
people. If the Governor, in consulta- 
tion with the High Court and the Pub- 
lic Service Commission of the State 
makes rules stipulating seventy-five per 
cent of the marks for the written ex- 
amination and twenty-five per cent for 
the interview test. on what basis can a 
Court say that twenty-five per cent for 
the interview test is on the high side? 
It must not also be forgotten that the 
interview test is generally conducted 
and was, ın the present case. conducted 
by a body consisting of a Judge of the 
High Court. the Chairman and a mem- 
ber of the Publie Service Commission 
and a special invitee-expert. There can 
surely be no legitimate grievance or 
hint of arbitrariness against this body. 
Yet another factor worthy of considera- 
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‘ccandidetes expected to 
for sélection are not 
freshly out of college 
who have already re- 
ceived a certain amount of professional 
training. The source-material is such 
that some weightage must be given to 
the interview test and can it possibly 
be said that twenty-five per cent of the 
total marks is an exaggerated weight- 
age? We may add here that it has been 
made clear by the Chairman, Rajasthan 
Public Service Commz:ssion on whose 
behalf a counter-affidavit has been filed 
before us that the marks: obtained by 
the candidates at the written examina- 
tion were not made evailable to the 
members of the interview Board either 
before or at the time of the interview. 
We are unhesitatingly of the view that 
the selection for the rosts of Munsiff 
-feannot be struck down on the ground 
that more than due weightage was given 
to the interview test. - 


8. The second ground of attack must 
fail for the same reason as the first 
ground of attack, The Rules themselves 
do not. provide for the allocation. 


"4981 
tion is that’ the 
offer themselves 
Taw graduates 

but are persons 


view test, The criteria for the inter- 
view test has been laid down by the 
Rules, - It is for the interviewing body 
to take a general decision whether to 
allocate marks under different heads or 
to award marks in a single lot. The 
award of marks’ under different heads 
may lead to a distorted picture of the 
candidate on occasions. On the other 
hand the totality of the impression 


created by the candidate on the inter _ 


viewing body mav give a more. accurate 
“|picture of the candidate’s personality. 
It is for the interviewing body to choose 
the appropriate method of marking at 
the selection to each service. There 
cannot be any magic formulae in these 
matters and courts cannot sit in judg- 
ment over the methods of marking em- 
ployed by -interviewing bodies unless, 
as we said, it is proven or obvious that 
the method of merking was chosen with 
oblique motive. , 


9. Both the cases cited before us 
Periakaruppan’s case (AIR 1971 SC 2303) 
and Ajay Hasia’s case (AIF. 1981 SC 487) 
were cases of admission t3 colleges. We 
« have already pointed out that the provi- 

sion for marks for interview test need not 
_and cannot be the same for admission to 
colleges and entry into publie services, 


Fa 


of . 
marks under different heads at the interr- 
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In fact in Periakaruppan’s case, even in 
the case of college admissions the Court 
observed : (at p. 2307 of AIR) 


"While we do feel that the marks al- 
lotted .for interview are on the high 
side and it may be appropriate for the 
Government to re-examine the question, 
we are unable to uphold the contention 
that it. was not within the power . of 
the Government to provide such high 


` marks for interview or that there was 


any arbitrary exercise of power”, 

It is true that in Periakaruppan’s case the 
Court held that the non-allocation . of 
marks under various heads in the inter- 
view test was illegal but that was be- 
cause the instructions to the Selection 
Committee provided that marks were to 


be awarded at the interview on the 
basis of five- distinct tests. It was 
thought that the failure to allocate 


marks under each head or distinct test 
was an illegality. But, in the case be- 
fore us. the rule merely and generally 
indicates the criteria to be- considered 
in the interview test without dividing 
the imterview test into distinct, if we 
may so call them, sub-tests, We do not 
think that Periakaruppan's case, which 
as we said, deals with admission to a 
college, affords any true guidance to 
us, Ajay Hasia’s case -was also a case, 
of admission to a college. The Court 
while unholding the interview test as 
not irrational or irrelevant though un- 
satisfactory and capable of abuse. made 
the - following observation (at p. 501 of 
AIR). 


- “We „would. however, like to point 
out that in the matter of admission of 
colleges or even in the matter of pub- 
lic employment, the oral interview test 
as presently held should not be relied 
upon as an exclusive test, but it may be 
resorted to only as an additional or sun- 
plementary test and, moreover. great 
care must be taken to see that persons 
who are appointed to conduct the oral 
interview test are men of high integrity, 
calibre and qualification”, 

The Court then proceeded to consider 
the -next question raised before them, 
whether the allocation of 334 per cent 
of the total marks for the interview 
test vitiated the selection procedure as 
arbitrary and unreasonable, It was 
held that it did and reference was made 
to the fact that even for selection of 
candidates for the Indian Administra- 
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tive Service the marks allocated for the 
interview test were only 12.2 per cent 
of the total, It was then observed, 
“under the existing circumstances. al- 
location of more than 15% of the total 
marks for the oral interview would be 
arbitrary and unreasonable and would 
be liable to be struck down as constiiu- 
tionally invalid.” The observations of 
the Court were made, primarily. in con- 
nection with the problem of admission 
to colleges, where, naturally. academic 
performance must be given prime im- 
portance, The words “or. even in the 
matter of public employment’ occur- 
ring in the first extracted passage and 
the reference to the marks allocated 
for the interview test in the Indian Ad- 
ministrative Service examination were 
not intended to lay down any wide. 
general rule that the same principle that 
applied in the matter of admission to 
colleges also applied in the matter of re- 
cruitment to public services. The ob- 
servation relating to public employmen: 
was per incuriam since the matter did 
not fall for the consideraticn of the 
Court in that case. Nor do we think 
that the Court intended any wide -con- 
struction of their observation, As al< 
ready observed by us the weight to be 
given to the interview test should de- 
pend on the requirement of the servic2 
to which recruitment is made, the source- 
material available for recruitment, th2 
composition of the interview Board and 
several like factors, Ordinarily recruit- 
ment to public services is- regulated by 
rules made under the proviso to Art. 303 
of the Constitution and we would be 
usurping a function which is not ours, 
if we try to redetermine the appropriate 
method of selection and the relative 
weight to be attached tothe various tests, 
If we do that we would be rewriting the 
Rules -but we guard ourselves against be- 
ing understood as saying that we woukl 
not interfere even in cases of proven 
or obvious oblique motive. There is 
none in the present case. The Writ 
Petition is therefore dismissed but in 
the circumstances there will be no order 
regarding costs, 


Petition dismissed. 
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Civil Appeal No, 2201 of 1978, 
3-9-1981, 


Ahura Chemical Products Pvt. Ltd. 
Appellant v. Union of India, Respon- 
dent, 


D/- 


Central Excises and Salt Act (1 of 
1944), First Sch. Tariff Item 15-AA — 
Notification No. 4/68-CE, D/- 20-1-1968 
~- Words “from the open market” oc- 
curring in Notification — Connotation of 
»— Purchase of organic surface active 
agent as raw material subsequent to 
Notification by manufacturers of emulsi- 
fiers etc. from manufacturing unit 
which was exempt from excise duty — 
No liability on purchaser to pay excise 
duty, (Words and Phrases — ‘Open mar- 
ket’). 


Where a company manufacturing em- 


ulsifiers and wetting out agents pur- 
chased subsequent to 20-1-1968 organic 
surface active agents used as raw mate- 


rial for the manufacture of emulsifiers | 


and wetting out agents from a manu- 
facturing unit exemrt from the levy of 
excise duty as the manufacture was 
carried out by it without the aid of 
power, the purchaser company would 
be entitled to the benefit of the exemp- 
tion of excise duty granted by the 
Notification D/- © 20-1-1968. The pur- 
chase of surface active agent by the 
company could be said to be purchase 
made “from the open market” as it was 
open to every person desirous of pur- 
chasing the surface active agent to place 
orders with the manufacturing company 
and cbtain the surply on payment of 
the price atthe prevailing rate and sales 
by the said company were not limited 
to a class. Further, the condition in 
first part of Column 3 of Serial No. 4 
of the Table to the Notification that the 
duty of excise should have already 
been paid on the raw material surface 
active agents would have no application 
to cases covered by Second Part of 
Column (3) of Serial No. 4 of the Table, 
namely, cases where the surface active 


agents were purchased from open mar, 


(1914) 3 KB 466, 


ket after 20-1-1968. 
i (Paras 10 and 12) 


Referred. 
IX/IX/D979/81/SMA 


” 


1981 


The expression “open market” used 
in the Notification does not connote only 
a miarkei-yard, bazar or a shopping 
complex where goods are offered for 
sale. Industrial chem:cals (which have 
to be ordinarily purckased in bulk for 
use as raw-material in the manufacture 
of secondary products) are not commo- 
dities that are usually exposed for sale 
in bazars and shops. Such bulk pur- 
chases of chemicals etc.. are effected by 
placing orders with the concerned 
manufacturing units. Ii the transacticns 
of sale and purchase are effected uncer 
conditions enabling ev2ry person desir- 
ous of purchasing the goods in question 
to place orders with such manufactur- 
ing unit and obtain supplies, they will 
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constitute purchases “from the open 
market”, (Para 11} 
Cases Referred: Chronological Paras 


(1914) 3 KB 466: 83 LJ KB 1425: 111 LT 
484, Inland Revenue Commr, v. Clay 
11 


“ V. BALAKRISHNA ERADI, J.:— 
This appeal by special leave is directed 
against an Order dated August, 3, 1978 
passed by the Government of India 
under Section 36 of the Central Excises 
and Salt Act. 1944 (hereinafter referred 
to as the Act). rejectiną a Revision Peti- 
tion filed by the presənt appellant and 
confirming the view taken by the Ap- 
pellate Collector of Excise. Bombay, 
that the appellant her2in is not entitled 
to the benefit of the exemption from 
duty of excise conferred by a Notifica- 
tion No, 4/68-CE dated January 20, 
1968, 


2. The appellant-Company which has 
its factories at Sion Jast and Andheri 
East in Bombay is engaged in the 
manufacture of various process chemi- 
cals required for the Textile Industry. 
Amongst the process chemicals so 
manufactured by them are substances 
known as emulsifiers and wetting cut 
agents. . These procucts fall within 
the scope of Tariff Iten 15-AA of the 
First Schedule to the Act, which reads: 
“Organic Surface Accive Agents (other 
than soap); Surface Active preparaticns 
and washing preparations, whether or 
not containing soap.” 
For use as raw-material for the manu- 
facture of the emulsifiers/wetting out 
agents, the annellant-Company had pur- 
chased a total quantity of 1.64.500 kas, 
of organic surface active agents from 
another company called ‘The Industrial 
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General Products Private Limited’. The 
aforesaid organic surface active agents 
sold to the appellant by the Industrial 
General Products Private Limited had 
not been subjected to the levy of ex- 
cise duty inasmuch as the said supplier- 
Compary was eligible for exemption 
from payment of excise duty on account 
of the fact that the goods were manu- 
factured by it without the aid of power. 


3. Emulsifiers/wetting out agents etc. 
intended for use in any industrial pro- 
cess were exempted from the levy of 
duty under Entry 15-AA of the First 
Schedule to the Act, subiect to certain 
conditions, by a Notification dated Janu- 
ary 20. 1968 issued by the Government 
of India, The relevant part of that Noti- 
fication is in the following terms: 


“The Central Government has ex- 
empted the excisable goods specified in 
Column (2) of the Table hereto annexed 
and falling under this Item from the 











whole of the duty of excise leviable 
thereon subject to the conditions laid 
down in the corresponding entries „in 
Column (3) of the said Table, 
TABLE 

Si. No.| Description | Conditions 

(20 (2) i (3) 
1, one e. one oon 
3. se. aoe owe one 
4. Emuisifiers, wot- If in respect of surface 

ting out agents, active agents used in 


the manvfacture of 
such emulsifiers, wet- 
ting out agents, soft. 
ners and other like pre- 
parations the appro- 
: priate amount of the 
duty of excise or the 
additional duty under 
S 2A of the Indian 
Tariff Act, 1034 (32 of 
1934), has already been 
paid or where such 
` surface active agents 
are purchased from the 
open market on or 
after the 20th day of 
. January. 1988,” 


softeners and other 
like preparations 
intended for use 
in any industrial 
process. 





4. It is common ground that the 
Organic surface active agents used by 
the appellant as raw-macerial for the 
manufacture of emulsifiers/wetting out 
agents were purchased by it subsequent 


to the 20th: day of January, 1968. The 
Central Excise authorities originally 
treated the manufactured product. 


namely the emulsifiers etc. as exempt 
from levy of duty by virtue of the 
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Notification dated January 20, 1968. But, the appellant was ineligible to claim 
subsequently, by a notice dated the benefit of the exemption, 

August 6, 1974, issued by the 


Superintendent of Central Excise Jn- 
spection Group No, 1, Bombay Division 
V. the appellant-Company was directed 
to show cause why an amount of Ru- 
pees 1,21,709.57 should not be recover- 
ed from the Company by way of excise 
duty in respect of the period August, 
1973 to February, 1974 on the ground 
that the said amount represented escap- 
ed duty in respect of the emulsifiers/ 
wetting out agents manufactured by the 
pelitioner-Company during the afore- 
said period, 


5. In reply to the said not-ce. the 
appellant-Company objected to the said 
demand contending that it was =2ntitled 
to the benefit of- exemption from levy 
, of duty in respect of the mantfactur- 
ed products under the Notification dated 
January 20, 1968 inasmuch as surface 
active agents used in the manufacture 
of the emulsifiers/wetting out agents 
had been purchased by the arpellant 
from the open market after the 20th 
day of January, 1968. This contention 
was rejected by the concerned Assistant 
Collector. He took the view that, in 
order to attract the exemption provided 
for in the aforesaid Notification, duty 
should actually have been paid in re- 
spect of the surface active agents used 
as raw-material and since the appeal- 


lant had purchased the raw-material 
from a manufacturing unit which -was 
exempt from the levy of excise duty 
for the reason that the manufactures 


was carried out by it without the aid 
of power, the conditions prescribed in 
the Notification were not fulfilled. The 
said order was confirmed by the appel- 
late Collector of Central Excise. Bom- 
bay, before whom the matter was carri- 
ed in appeal by the present appellant. 
While upholding the view taken by the 
Assistant Collector that the benefit of 
the exemption granted by the Notifica- 
tion would be available only in cases 
where the raw-material. namely. the 
surface active agents had been subject- 
ed to duty at the primary stage. the 
Appellate Collector. went further and 
held that the purchase of the aforesaid 
raw-material effected by the appellant 
` from M/s. Industrial General Products 
Private Limited could not be regarded 
as “purchased from the open market” 
and that for this additional reascm also, 


6. A Revision Petition filed by the 
appellant before the Government of 
India was rejected by the Order (Exh, 
‘A’) dated August 3, 1978, wherein the 
Central Government took the view that 
“purchases made from a particular 
manufacturer, the production from 
whose factory is-exempt from payment 
of duty, being manufactured without 
the aid of power, cannot be treated at 
par with purchases made from the open 
market.” It is against this order of the 
Government of India that the appellant 
has come up to this Court with this 
appeal. 

7. The language used in Columns (2) 
and (3) of the Table appended to the 
Notification dated January 20, 1968 is 
Simple and unambiguous, It shows that 
the benefit of the exemption will be 
available in respect of the emulsifiers/ 
wetting out agents provided that either 
of the following two conditions is ful- 
filled: 


(a) Excise duty {inclusive of addi- 
fional duty under Section 2-A) should 
have been already paid in respect of 
the surface active agents used as raw- 
material in the manufacture of the em- 
ulsifiers, wetting out agents, etc........ A 

(b) The surface active agents used as 
raw-material for the manufacture of 
the emulsifiers/wetting cut agents should 
have been purchased from the open 
market on or after the 20th day of 
January, 1988. 


8. The first of the aforementioned 
conditions was obviously not satisfied in 
the present case since the surface ac- 
tive agents were purchased by the 
appellant-Company from a manufactu- 
rer who was exempt from payment of 
excise duty on account of the fact that 
the process of manufacture was being 
carried out without the aid of power. 
The appellant-Company contends that 
the second of the aforesaid conditions, 
namely, that the surface active agents 
should have been . purchased from the 
open market on or after the 20th day 
of January, 1968 was fully -satisfied 
in the present case, and hence it was 
entitled to the benefit of the exemption 
granted by the Notification, That the 
appellant had purchased the surface ac- 
tive agents used in the manufacture of 
the emulsifiers/wetting out agents sub- 
sequent to the 20th day of . January. 
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1968 is undisputed. Tke purchases of 
the raw-material had been made by tha 
appellant from the Industrial General 
Products Private Limited, The short 
question to be considered is, whether 
those transactions of rurchase effected 


by thè appellant’ from the Industrial 
General Products Privazce Limited can 
be regarded as purchases “from the 


open market?” — 

9. In determining the eligibility of a 
person for the benefit cf the exemption 
conferred by the Notification on the 
basis of the fulfilment of the second of 
the aforementioned zonditions, it is 
wholly irrelevant to enquire whether 
duty. of excise had already been paid- 
in respect of the surface active agents 
purchased and utilised as raw-material 
for the manufacture of the emulsifiers/ 
wetting out agents. The sole question 
to be examined is, whether the surface 
active agents used in the manufacture 
of the emulsifiers were >urchased “from 
the open market” on or after the 20th 
day of January, 1968? 


10. The Assistant Colector as well 
as the Appellate Revisional Authorities 
have taken the view that the exemp- 
tion granted by the Notification will get 
attracted only if the surface active 
agents used as raw-mat2rial had been 
already subjected to levy of duty at the 
primary stage. In our cpinion, the said 
‘view is based on an erroneous interpre- 
tation of the provisions contained in 
Item 4 of the Table appended to the 
Notification. The condition that; the 
duty of excise should have already been 
paid on the raw-material (surface active 
agents) has no applicetion to` cases 
covered by the second part of Column 
(3) of Serial No. 4 of the Table, name- 


ly, cases where the surface active 
agents were purchased from-the open 
20th day of 


market on or after the 
January. 1968. : 


11. That- brings us back to the aues- 
tion. whether the purchases effected by 
the appellant from M/s. Industrial Gene- 
ral Products Private Limited were pur- 
chases “from the open market”? Hav- 
ing due regard to the context in which 
the expression “open market” has been 
used in the Notification. it would be 
wholly wrong to understand the said 
expression “open market” as connoting 
only a market-yard, bazar or a shop- 
ping complex where goods are offered 
for sale.’ Industrial chemicals (which 
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have to be ordinarily purchased in bulk 
for use as raw-material in the manu- 
facture of secondary products) are not 
commodities that are usually exposed 
for sale in bazars and shops, Such bulk 
purchases of chemicals ete.. are effect- 
ed by placing orders with the concern- 
ed manufacturing units, In our opinion, 
if the transactions of sale and purchase 
are effected under conditions enabling 
every person desirous of purchasing the 
goods in question to place orders with 
such manufacturing unit and obtain 
supplies, they will constitute purchases 
“from the open market’. We may in’ 
this context refer with advantage to the 
following observations of Swinfen Eady. 
J. in Inland Revenue Commissioners v, 
Clay, (1914) 3 KB 466 where the Court 
of appeal had to consider the scope of 
the expression “open market” occurring 
in Section 25 (1) of the Finance Act, 
1910 (10 Edw, 7, c. 8): 


“The market is to be the open mar- 
ket, as distinguished from an offer to 
a limited class only, such as the mem- 
bers of the family, The market is not 
necessarily an auction sale, The sec- 
tion means such amount as the land 
might be expected to realize if offered 
under conditions enabling every person 
desirous ‘of purchasing to come in and 
make an offer. and if proper steps were 


‘taken to advertise the property and let 


all likely purchasers know that the 


land is in the market for sale.” 
We fully agree with thése observations. 
12. In the present case, it was open 
to every person desirous of purchasing 
the surface active agents to place orders 
with the manufacturing Company. 
namely, M/s. Industrial General Pro- 
ducts Private Limited, and -obtain the 
supply on payment of the price at the 
prevailing rate. The sales by the said 
Company -were not to a limited class 


- only. Hence, the purchases of the sur- 


face active agents effected by the appel- 
lant from M/s. Industrial -General Pro- 
ducts Private Limited have to be treat- 
ed as purchases made “from the ` open 
market”. ‘The denial. to the appellant of 
the benefit. of the exemption provided 
for by the Notification was, ‘therefore, 
clearly illegal. 

13. Accordingly, we allow this am 
peal, set aside the orders passed by the 
Government of India, the . Appellate 
Collector, Bombay. and the Assistant 
Collector, of Central Excise, Bombay, 
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and declare that the appellant-Company 
is entitled to the benefit of the exemp- 
tion granted by the Notification dated 
January 20, 1968 in respect of tha 
emulsifiers, wetting out agents, softners 
ete.. manufactured by the Company for 
use during the relevant period (August. 
1973 to February, 1974). The respon- 
dent shall pay costs to the appellant- 
Company in this appeal. 

Appeal allowed. 
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RAJAN AND AMARENDRA NATH 
SEN, JJ. 

Civil Appeal No. 662 of 1981, D/- 10-8- 

1981. 

Shah Babulal Khimji, Appellant v. 
Jayaben D, Kania and another, Respon- 
dents. 

(A) Civil P. C. (5 of 1908), Ss. 104, 4, 5, 
117; O. 43, R. 1; O. 39, R. 1; O. 40, R. 1 and 
O. 49, R. 3 — Provisions of S. 104 read 
with O. 43, R. 1 apply to original trial by 
trial Judge which is governed by Letters 
Patent -- An order refusing to appoint a 
receiver or to grant interim injunction is 
appealable. AIR 1923 Bom 218; AIR 1946 
Bom 216; AIR 1967 Bom 56; AIR 1953 All 
647; AIR 1960 All 692 (FB); AIR 1940 Nag 
39 (FB); AIR 1949 Nag 188 and AIR 1937 
All 165, Overruled. L. P. Appeal No. 611 
of 1980, D/. 15-1-1981 (Bom), Reversed. 
(Letters Patent (Bom), Cl. 15). 

Although the Letters Patent is a special 
law certain provisions of the Code of Civil 
Procedure in the matter of procedure dc 
apply to appeals against the decision of € 
Trial Judge to a larger Bench i, e. to ‘in- 
ternal appeals’. (Para 60: 

A combined reading of the provisions of 
Ss. 4, 5, 104 and O. 49, R. 3 of C. P. C. leac 
to the irresistible conclusion that S., 104 
read with O. 43,.R. 1 clearly applies ta 
the proceedings before the Trial Judge o- 
the High Court. There is no inconsistency 
between the Letters Patent jurisdiction 
and S. 104 read with O, 43, R. 1 of the 
Cede. (Paras 26, 28} 

Section 104 read with O. 43, R. 1 ex- 
pressly authorises and creates a forum 
for appeal against orders falling unde? 
various clauses of O. 43, R. 1 to a large? 


Ce ae 
*L. P. A. No. 611 of 1980, D/- 15-1-1981 
(Bom). 
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Bench of the High Court without at all 
disturbing, interfering with or overriding 
the Letters Patent jurisdiction. In view of 
the clear and explicit provisions of S. 117 
and O. 49, R. 3 which while exempting 
other provisions from the jurisdiction of 
the High Court did not exempt the various 
clauses of O. 43, R. 1. (Paras 33, 53) 

There is no inconsistency between Sec- 
tion 104 read with O. 43, R. 1 and the ap- 
peals under the Letters Patent and there 
is nothing to show that the Letters 
Patent in any way excludes or overrides 
the application of S. 104 read with O. 43, 
R. 1 or to show that these provisions 
would not apply to internal appeals with- 
in the High Court. Even if it be assumed 
that O. 43, R. 1 does not apply to Letters 
Patent Appeals, the principles governing 
these provisions would apply by process of 
analogy. Having regard to the nature of 
the orders contemplated ın the various 
clauses of O. 43, R. 1, there can be no 
doubt that these orders purport to decide 
valuable rights of the parties in ancillary 
proceedings even though the suit is kept 
alive and that these orders do possess the 
attributes or character of finality so as 
to be judgments within the meaning of 
Cl. 15 of the Letters Patent and hence, 
appealable to alarger Bench. The concept 
of the Letters Patent governing only the 
internal appeals in the High Courts and 
the Code of Civil Procedure having no 
application to such appeals is based ona 
serious misconception of the legal posi- 
tion. AIR 1923 Bom 218; AIR 1940 Bom 
216; AIR 1967 Bom 56; AIR 1953 All 647; 
AIR 1960 All 692 (FB); AIR 1940 Nag 39 
(FB); AIR 1949 Nag 188 and AIR 1937 All 
165; Overruled. L. P. Appeal No. 611 of 
1980, D/- 15-1-1981 (Bom). Reversed. 
(Case law discussed), (Paras 79, 123) 

(B) Letters Patent (Bom), Cl. 15 — 
‘Judgment’, scope, meaning and purport 
of — Test to determine as to when order 
passed by trial Judge can be said to be a 
‘judgment’ — Order refusing to appoint 
a receiver or to grant interim injunction 
is a ‘judgment’ and hence appealable, AIR 
1935 Rang 267 (FB), Overruled. L. P. Ap- 
peal No. 611 of 1980, D/- 15-1-1981 (Bom), 
Reversed. (Civil P. C. (1908), O. 39, R. 1; 
O. 40, R. 1 and O. 43, R. 1). 

Whenever a Trial Judge decides a con- 
troversy which affects valuable rights of 
one of the parties, it must be treated to 
be a judgment within the meaning of the 
Letters Patent. Every interlocutory order 
cannot be regarded as a judgment but 
only those orders would be judgments 


` 


` would therefore be a judgment 


> 
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which decide matters of moment or affect 
vital and valuable rights of the parties 
and which work serious injustice to the 
party concerned. (Paras 106, 115) 


In order to determine whether an order 
passed by a trial Jučge can be said to 
be a ‘Judgment’ the following considera- 
tions must prevail with the Court:— 


That the Trial Judge being a senior 
Court with vast experience of various 
branches of law occupying a very high 
status should be trusfed to pass diszre- 
tionary or interlocutory orders with due 
regard to the well se-tled principles of 
civil justice, Thus, any discretion exer- 
cised or routine orders passed by the Trial 
Judge in the course of the suit which may 
cause some inconvenience or, to some ex- 
tent, prejudice one party or the other 
cannot be treated as a judgment; otherwise 
the appellate Court (Division Bench) will 
be flooded with appeels from all kinds of 
orders passed by the Trial Judge. The 
courts must give suff-cient allowance to 
the Trial Judge and raise a presumption 
that any discretionary order which he 
passes must be presumed to be correct 
unless it is ex facie legally erroneous or 
causes grave and  smbstantial injustice. 
That the interlocutory order in order to 
be a judgment must contain the traits and 
trappings of finality either when the 
order decides the questions in controversy 
in an ancillary proce2=ding or in the suit 
itself or in a part of the proceedings. 

(Para 119) 

An order of the Tr-al Judge refusing to 
appoint a receiver or to grant an ad 
interim injunction is undoubtedly a judg- 
ment within the meening of the Letters 
Patent both because O. 43. R. 1 applies to 
internal appeals in che High Court and 
apart from it such an order even on 
merits contains the quality of finality and 
within 
the meaning of Cl. 25 of the. Letters 
Patent. AIR 1935 Rang 267 (FB), Overrul- 
ed; L. P. Appeal No. 611 of 1980, D/- 15-1- 
1981 (Bom), Reversec. (Para 123) 
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AIR 1922 Lah 380 (2): ILR 3 Lah 188 37, 
19, 139 
AIR 1921 PC 80: 19 AI LJ 281 30, 63, 
65, 145 


AIR. 1919 Cal 667 :°29 Cal LJ 225 84 
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AIR 1917 All 325 (2): ILR 39 All 191: 
15 All LJ 46 41, 42 
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M/s. Soli J. Sorabjj and G. L. Sanghi, 
Sr. Advocates, (M/s. P. H. Parekh, P. K, 
Shroff and Gautam Philips, Advocates 


with them), for Appellant; Mr P., P. 
Khambata, Sr. Advocate, (M/s. B. R. 
Agarwala, K. P, Khambata, Ashok QG 
Mehta and Miss Halida Khatun, Advo- 


cates with him), (for No. 1) and Mr. K. K. 
Venugopal, Sr. Advocate, (M/s. R, Vaidya, 
M. B. Rele, Rajiv K. Garg and N. D. 
Garg, Advocates with him), (for No, 2), 
for Respondents, 


FAZAL ALI, J. (For himself and on 
behalf of A. Varadarajan, J.) :— This ap- 
peal by special leave is directed egainst 
an Order dated Jan. 15, 1981 of the Divi- 
sion Bench of the Bombay High Court by 
which the appeal filed by the appellant 
against the Order of the Trial Judge was 
dismissed on the ground that the appeak 
was not maintainable as the Order im- 
pugned was not a judgment within the 
meaning of Cl. 15 of the Letters Patent of 
the High Court, . 


2. After hearing counsel for the par- 
ties at great length we passed the follow- 
ing Order on Apr, 22, 1981:— 


“We have heard counsel for the parties 
at great length. In our opniion, the appeal 
before the High Court was maintainable 
and the High Court should have enter~ 
tained and decided it on merits. 

We, therefore, allow this appeal, set 
aside the judgment dated Jan. 15, 1381 of 
the Division Bench of the Bombay High 
Court and remand the case to the same 
to decide it on merits. The High Court 
will dispose of the appeal as quickly as 
possible. The interim order passed by this 
Court on Feb, 16, 1981 will continue un- 
ti] the High Court disposes of the appeal, 
Liberty to parties to approach the High 
Court for fixing an early date of hearing. 
In the circumstances, there will be no 
order as to costs, 

Reasoned judgment will follow.” 

3. We now set out to give the reasons 
for the formal Order allowing the appeal 
which was passed by us`on the aforesaid 
date, 


4. As we are not at all concernec with 
the facts of the case it is not necessary 
to detail the same in this judgment. Suf- 
fice it to say that the plaintiff-appellant 
had filed a suit on the original side of 
the Bombay High Court for specific per- 
formance of a contract and prayed for 
an interim relief by appointing a receiver 
of the suit-property and injunctinz the 
defendant from disposing of the sui--pro- 
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perty during the pendency of the suit, 
The single Judge after hearing the notice 
22 motion dismissed the application for 
appointment of receiver as also for jn- 
zerim injunction. Thereafter, the plain- 
+iff-appellant filed an appeal before the 
Bombay High Court which dismissed the 
appeal as being non-maintainable on the 
ground that the Order impugned (order 
of the single Judge) was not a judgment 
as contemplated by Clause 15 of the 
Letters Patent of the High Court, Hence, 
this appeal by special leave, 


5. The substantial questions of law 
zaised in this appeal by the Counsel for 
the parties are as to the scope, ambit and 
meaning of the word ‘judgment’ appear- 
ing in Clause 15 of the Letters Patent 
of the Bombay High Court and corres- 
ponding clauses in the Letters Patent of 
other High Courts. We might mention 
here that the significance of the word 
‘Judgment’ assumes a special importance 
in those High Courts which have ordinary 
civil jurisdiction depending on valuation 
of the suit or the action. These High 
Courts are Calcutta, Bombay, Madras as 
also Delhi and Jammu & Kashmir. The 
other High Courts do not have any ordi- 
nary civil jurisdiction but their original 
jurisdiction is confined only to a few 
causes like probate and administration, 
admiralty and cases under Companies 
act. 


6. It seems to us that the interpreta- 
tion of the word ‘judgment’ appearing in 
the Letters Patent of the High Court has 
been the subject-matter of judicial inter- 
pretation by decisions rendered by various 
Figh Courts in India. Unfortunately, how- 
ever, the decisions are by no means con- 


„istent or unanimous. On the other hand, 


there appears to be a serious divergence 
cf judicial opinions and a constant con- 
flict between the High Courts regarding 
the true scope, ambit ‘and meaning of the 
“vord ‘judgment’ appearing in the Letters 
Patent so much so that a colossal con- 
troversy has been raging in this country 
for more than a century. Several tests 
Fave been laid down by leading judg- 
ments of the Calcutta, Madras and Ran- 
goon High Courts. Other High Courts 
Eave either followed one or the other of 
the leading judgments regarding the vali- 
city of the tests laid down by the three 
High Courts. The Calcutta High Court 
appears to have followed the leading case 
cf its court in the Justices of the Peace 
for Calcutta v. The Oriental Gas Co, 


1981. 


(1872) 8 Beng LR.433 where Sir Rickard 
Couch, C. J. had laid down a particular 
test on a rather strict and literal interpre- 
tation of the Letters Patent. Later deci- 
sions of the Calcutta High Court have 
followed this 
Couch, C. J. with som2 modifications and 
clarifications. The Macras. High Court has 
taken a very liberal view in its decision 
in T. V. Tuljaram Rew v. M. K. R. V. 


Alagappa Chettiar, ((1912) ILR 35 Mad. 1). 
The Bombay High Court seems to have’ 


consistently taken the view. that no inter- 
locutory order can ever be said to be a 
judgment within the meaning of the 
- Letters Patent, só .as to be appealable 
from the order of a single Judge exerzis- 
‘ing original civil jurisdcition (hereinazter 
` referred to as ‘Trial Cudge') to a larger 
Bench. The Rangoon Eigh Court speaking 
through Sir Page, C J. in Dayathai 
Jiwandas v. A. M. M. Murugappa Chettiar, 
ILR 13. Rang 457: 
(FB) has placed a very narrow interpreta- 
tion on the term ‘judgment’ ` and has 
almost equated it with a decree passed 
_ by a Civil Court, 


7. This Court also has: : incidentally 


gone into the interpretation of the word ` 


‘judgment’ and has made certain observa- 
tions but seems to have decided the cases 


before it on the peculiar facts of each case. 


without settling the conflict or the con- 
troversy resulting from the 
views of the High Ccurts. This Court, 
however, has expressed a solemn desire 
and a pious wish that the controversy and 
the conflict between tke various decisions 
of the High Courts has to be settled once 
for all some time or the other. In this con- 
nection, in Asrumati Debi . v, Kumar 
Rupendra Deb Raikot, 1953 SCR 1159: 
(AIR 1953 SE 198) this. Court observed 
as follows (at p. 200):— 

“In view of this wide divergence. of 
judicial opinion, it may be necessary for 
this court at some time. or other to exa- 





mine carefully the prirciples upon wh:ch 


the different views memtioned above pur- 
port.to be based and at-empt to determina 
with so much definiteness as possible the 
true meaning and scope of the word ‘judg- 
ment’ as it occurs in Clause 15 of the 
Letters Patent of the Calcutta High Court 
and in the corresponding clauses of the 
Lettegs Patent of the cther High Courts, 


We are, however, reliewed from embark- 
‘ing on swch enquiry ir the present case 
as we are satisfied thet in none of the 

















Shah Babulal Khimji.v. Jayaben 


decision of- Sir. Richard | 
‘Uttar 


(AIR 1935 Rang 267) 
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views referred. to above could an order 
cf the character which we have before 
us, be regarded as a ‘judgment’ within 


. the meaning of Clause 15 of the Letters 


Patent.” (Emphasis supplied) 


8. Similarly, in the case of State of 
` Pradesh’ v. Dr. Vijay Anand 
Maharaj, (1963) 1 SCR 1: (AIR 1963 SC 
946) this Court noticed the divergence of 
judicial opinions on the’ subject and ob- 
Served as follows (at pp. 948, 949) :— 
“The scope of the expression -“judg- 
ment” came under the judicial scrutiny 
of the various High Courts, there is a 
cleavage of opinion on that question, 


ssas § weno 


The foregoing brief analysis of judg- 
ment shows that the definition given by 
the Madras High Court is wider than that 
given by the Calcutta and Nagpur High 


` Courts. It is not necessary in this case to 
- attempt to reconcile the said decision or 


to give a definition of cur own, for on the 
facts.of the present case, the -order of 
Mehrotra, J., would be a judgment within 
the meaning of the narrower definition of 
that expression.” 


9. After, however, 
various judgments this Court 


analysing the 
did not 


-think it necessary to give any definition 


of its own and refrained from giving a 
final decision on the question as to the 
scope and meaning of the word ‘judgment’ 
appearing in the Letters Patent, Mudhol- 
kar, J. in his concurring judgment ex- 
pressly refrained from expressing any 
opinion on the subject, 

10. Again in a later decision in Shan- 
karla] Aggarwala v. Shankarlal Poddar, 
(1964) 1 SCR 717 : (AIR 1965 SC 507) the 
conflict in the various decisions of various 
High Courts was again noticed and this 
Court observed as follows (at p. 514): 

“There has been .very wide divergence 
of opinion between the several High 
Courts in India as to the content of the 
expression ‘judgment’ occurring in Cl. 15 
of the Letters patent ......... We consider 


that that occasion has not arisen before 
us either since in-view of the construc- 
tion which we have adopted of S. 202 of 
the Indian Companies Act the scope of the 
expression - ‘judgment’ in the Letters 
Patent does not call for examination or 
final decision,” 








{Emphasis ours) 

1i. There are other decisions of this 
Court also which have touched the -frin- 
ges of the question but did not choose to 
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give a final verdict on the vexed question 
and preferred to decide the cases on their 
own facts. We shall briefly refer ta these 
decisions at a later stage of this judgment, 
- 12. With due deference to the desire 
of this Court to settle the controversy in 
question once for all, the very able, de- 
tailed and lengthy arguments advanced 
by counsel for the parties on various 
shades, features and aspects of the inter- 
pretation of the word ‘judgment’ appear- 
ing in the Letters Patent, the serious 
legal controversy raging in this country 
for over a century between the various 
High Courts resulting in an irreconcilable 
element of judicial uncertainty in the in- 
terpretation of the law and further hav- 
ing regard to the huge backlog and ac- 
cumulation of arrears in the High Courts, 
we are clearly of the opinion that the 
time has now come when the entire con- 
troversy on the subject should be set at 
_rest and an authoritative pronouncement 
on the matter may be given by us so as 
to maintain complete consistency in de- 
ciding the matter by the High Courts 
whenever it arises, 


13. Mr. Sorabjee, learned counsel for 
the appellants has submitted four im- 
portant points of law dwelling on the 
various facts of the question at issue: 


(1) It was contended that the provisions 
of Section 104 read with Order 43, R. 1 
of the Code of Civil Procedura, 1908 
(hereinafter referred to as ‘Code of 1908') 
does not impose any bar on the trial held 
by the Trial Judge and thus by virtue of 
these provisions the Order impugned (the 
order of the trial Court refusing to ap- 
point Receiver and to grant injunction) 
falls squarely under clauses (r) and (s) of 
Order 43, Rule 1 of the Code of 1908 and 
is therefore appealable to a larger Bench, 


In amplification of this contention it 
was submitted that the Trial Judge is 
governed by the procedure prescribed by 
the Code of 1908 in all matters and hence 
there is no reason why Order 43 Rule 1 
should not apply to any order passed by 
the Trial Judge under any of the clauses 
of Order 43 Rule 1 read with Section 104, 


(2) Even if we assume that the Letters 
Patent was a special law which overrides 
the provisions of the Code of Civil Pro- 
cedure, the power under Section 104 read 
with Order 43 Rule 1 is in no way incon- 
sistent with Cl. 15 of the Letters Patent. 
Section 104 merely provides an additional 
remedy and confers a new jurisdiction 
on the High Court without at ell inter- 
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fering with or overriding the existing 
provisions of the Letters Patent, 

(3) Even if Order 43 Rule 1 did not 
apply in terms, the orders which have 
been mentioned as being appealable to a 
larger Bench could form valuable guide- 
lines for the Court in arriving at the con- 
clusion that such orders amount to judg- 
ments of the single Judge as contémplated 
by the Letters Patent, 


(4) Even if S. 104 read with Order 43, 
Rule 1 does not apply, an order refusing 
to appoint a receiver or to grant injunc- 
tion has the trappings and attributes of 
finality as it affects valuable rights of the 
plaintiff in an ancillary proceeding though 
the suit is kept alive and would, there- 
fore, amount to a judgment within the 
meaning of the Letters Patent, 

14. The learned counsel for the res- 
pondents while countering the arguments 
of Mr. Sorabjee submitted the following 
propositions: 

(1) Section 104 read with Order 43, R.1 
could not apply to the original trial by 
the Trial Judge which is governed by the 
Letters Patent alone. 

(2) It was further argued that the 
forum for an appeal contemplated by Sec- 
tion 104 is the same as that for appeals 
under Sections 96 to 100 of the Code of 
1908, that is to say, appeals from the 
Courts in the mofussil (District Courts) to 
the High Court and it has no application 
to internal appeals within the High Court, 
In other words, the forum under which 
an appeal lies from one Judge of the 
High Court to a larger Bench is not 
forum contemplated by S. 104 at all but 
is created by the Letters Patent. 

(3) If Section 104 of the Cede of 1908 
is held to be applicable to proceedings be- 
fore the Trial Judge of the High Court 
certain strange anomalies will arise, viz., 
where an appeal lies from a district court 
under Order 43 Rule 1 before a single 
Judge, a further appeal will have to lie 
before a larger Bench against the order 
of the Trial Judge although S. 104 pre- 
venis a second appeal against miscellane- 
ous Orders under Order 43, Rule 1 and 
permits only one appeal. This will, there- 
fore, lead to an inconsistent and anomal- 
ous position, 

(4) The word ‘judgment’ should be 
strictly construed as was done. by Sir 
Richard Couch, C. J. in Oriental Gas Com- 
pany’s case (1872-8 Beng LR 433) (supra) 
so as to include only those orders of the 
Trial Judge which are of a final nature 


yy 
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and effectively decide the controversy of 
the issues in dispute, 


15. We would first deal with the point 
relating to the applicability of S. 104 read 
with O. 43, R. 1 of the Code of 1908 be- 
cause it seems to us that the arguments 
of Mr. Sorabjee on this score are well- 
founded and must prevail. Moreover, 
some of the decisions of this Court, those 
of the Privy Council and other High 
Courts support the prcpositions adum- 
brated by Mr. Sorabjee. 


16. In order, however, to appreciate 
the applicability of S. 144 read with O. 43, 
R. 1, it may be necessary to examine 
some important provisions of the Code of 
Civil Procedure as also the previous his- 
tory which led to the enactment of Sec- 
tion 104 by the Code of 1908. It appears 
that prior to the Code af 1908 in the ear- 
lier Code of Civil Procedure there were 
two kinds of appeals to ihe High Court —~ 
(1) appeals against jucégments and de- 
crees of the Trial Judg2, and (2) appeals 
against” orders, either interlocutory or 
quasi-final, passed by ihe court during 
the pendency of the suit or proceedings, 
In the Civil P, C. of 187 the section cor- 
responding to O. 43 R. 1 of the Code of 
1908 was S.. 588 which provided for ap- 
pealable orders under -lauses (a) to (t): 
Section 588 of the Code of 1877 provided 
that an appeal from any order specified 
in Section 588 shall lie to the High Court 
or when an appeal from any other order 
is allowed by the Chapter it would lie to 
the Court to which an appeal would lie 
from the decree in the suit in respect of 
which such order was made or when such 
order is passed by a Court other than the 
High Court, then to tha High Court. A 
Perusal of Ss. 588 and 589 of the Code 
of 1877 would clearly show that the 
statute made no distinetion between ap- 
peals to the High Courts from the district 
Courts in the mofussils or internal ap- 
peals to the High Courts under the 
Letters Patent. Section 591 clearly pro- 
vided that except the orders mentioned in 
Section 588 no further appeal could lie 
from any order passed by any Court in 
exercise of its original or appellate juris- 
diction. Section 591 may be extracted 
thus:— i 

"591. No other appeal from orders; but 
error therein may be set forth in 
memorandum of appeal against decrees, 
Except as provided in this chapter, no 
appeal shall lie from ary order passed by 
any Court in the exercise of its original 
or appellate jurisdiction but if any decree 
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be appealed against, any error, defect or 
irregularity in any such order, affecting . 
the decision of the case, may be set forth 
as a ground of objection in the memoran- © 
dum of appeal.” i 

17. In other words, the position was 
that while the statute provided only for 
appeals against orders, all other appeals ` 
could only be against a decree passed by 
the Court concerned. The statute, there- 
fore, did not contemplate any other appeal 
except those mentioned in Ss. 588 and 591, 

18. The Code of 1877 was later on re- 
placed by the Code of 1882 but the pro- 
visions remained the same, In view of the 
rather vague and uncertain nature of the . 
provisions of Ss. 588 to 591 a serious con- 
troversy arose between the various High 
Courts regarding the interpretation of 
Section 588. The Bombay and Madras 
High Courts held that under Cl. 15 of the 
Letters Patent of the said High Courts, an 
appeal could lie only from orders passed 
under Section 588 and not even under the 
Letters Patent. In Sonbai v. Ahmedbhai 
Habibhai, (1872) 9 Bom HCR 398 a Full 
Bench. of the Bombay High Court held 
that under Clause 15 of the Letters 
Patent an appeal to the High Court from 


. an interlocutory order made by one of 


the Judges lies only in those cases in 
which an appeal was allowed under the 
Code of Civil Procedure that is to say, 
under Ss, 588 and 591 of the Code of 1877, 
The Madras High Court in Rajgopal (in 
Re: L. P. A. No, 8 of 1886) : (1886) ILR 
9 Mad 447 took the same view, Then 
came the decision of the Privy Council 
in the case of Hurrish Chunder Chowdry 
v. Kali Sundari Debia, (1882) 10 Ind App 
4 which while considering S, 588 made 
the following observations:—~ 
“It only remains to observe that their 
Lordships do not think that S. 588 of Act 
X of 1877, which has the effect of restrict- 
ing certain appeals, applies to such a case 
as this, where the appeal is from one of 
the Judges of the Court to the full Court.” 
(Emphasis ours) 
This judgment gave rise to a serious con- 
flict of opinions in the High Courts in 
India. The High Courts of Calcutta, Bom- 
bay and Madras held that in view of the 
decision of the Privy Council in the afore- 
said case, even though an order may not 
have been appealable under Section 588 
it could be appealable provided it was a 
judgment within the meaning of Cl. 15 of 
the Letters Patent of the respective High 
Courts — (Toolsee Money Dassee wv. - 
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Sudevi Dassee, (1899) ILR 26 Cal 363; 
Secretary of State v. Jehangir, (1902) ILR 
4 Bom 342; Chappan v. Moidin Kutti 
(1899) ILR 22 Mad- 68).. However, the 
Allahabad High Court in Banno Bibi v. 
Mehdi Husain (1889) ILR 11 All 375 held 
that if an order was not appealable under 
Sections 588 and 591 of the Code of 1877 
it could not be appealed against even 
under the Letters Patent of the High 
Court. This view was affirmed by a later 
decision of the same High Court in 
Muhammad Naim-ul-Lah Khan y. Ihsan- 
ul-Lah Khan, (1892) ILR 14 All 225, 


19. With due respect we would like 
to point out that the pointed and terse 
observations of the Privy Council did not 
leave any room for. any doubt or spécula- 
tion in the matter. While constru-ng Sec- 
tion 588, the Judicial Committee in 
Hurrish Chunder Chowdry’s case ((1882) 
10 Ind App 4) (supra) had made it clear 
that appeals would lie under S. 5&8 to the 
High Court and the.section did not con- 
tain any restriction. to the effect that ap- 
peal against the orders of the Trial Judge 
mentioned in S, 588 would not ke to a 
larger Bench of the High Court. in other 
words, the Privy Council intended to lay 
down clearly that S. 588 did not affect nor 
was it inconsistent with the prov-sicns of 
the Letters Patent and hence those crders 
of the Trial Judge which fell beyond Sec- 
tion 588 could be appealable to a larger 
Bench under the Letters Patent if those 
orders amounted to judgment within the 
-meaning of Cl. 15 of the Letters Patent. 
Therefore, the views taken by the Cal- 
cutta, Bombay and Madras High Courts, 
referred to. above, were undoubtedly cor- 
rect. At any rate, since a fresh con- 
troversy had arisen, the legislature stepp- 
ed in to settle the controversy by enact- 
ing the new S. 104 in the Code of 1908, 
Section 104 made it clear that appeals 
against orders mentioned in Order 43, 
Rule 1 were not in any way inccnsistent 
with the Letters Patent and merely pro- 
vided an additional remedy by allowing 


appeals against miscellaneous orders 
-passed by the Trial Judge to a larger 
Bench. In other words, the legislature 


gave full statutory effect to the views of 
the Calcutta, Bombay and Madras High 
Courts. Even after the introduction of 
Section 104, the conflict between the 
various Migh Courts still continued as to 
whether or not S. 104 would apply to 
internal appeals in the High Court. That 
is the question which we shall row dis- 
cuss, 
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20. .To begin with, it is not disputed 
that a Trial Judge has to follow the en- 
tire procedure laid down by the Code of 
1908 starting from the presentation of- the 
plaint right up to the delivery of the 
judgment. The only difference in the as- 
sumption of jurisdiction by the High 
Court is that a suit of a particular valua- 
tion has to be instituted in the High Court 
rather than in the District Court. Second- 
ly, it is indisputable that any final judg- 
ment that the Trial Jucge passes deciding 
the suit one way or the other amounts to 
a decree and under the provisions of the 
Letters Patent an appeal lies to a, larger 
Bench which normal:y -is a Division 
Bench as provided for under the Rules. 
made by various High Courts. Thirdly, 
the Letters Patent itself does not define 
the term ‘judgment’. and has advisedly not 
used the word ‘decree’ in respect of any 
judgment that may.be given by the Trial 
Judge. Section 5 of'the Code of 1908 may 
be extracted thus: 


“p: Application of the Code to Revenue 
Courts, 


(1) Where any ‘Revenue Courts are 
governed by the provisions of this Code 
in those matters of procedure upon which 
any special enactment applicable to them 
is silent, the State:'Government may, by 
notification in the ‘Official Gazette, de- 
clare that any portions of those provisions 
which are not expressly made applicable 
by this: Code shall not apply to those 
Courts, or shall only apply to them with 


such modifications as the State Govern- 


ment may prescribe. 


(2) “Revenue Court” in eH (1) 
means a Court having jurisdiction under 
any local law to entertain ‘suits or other 
proceedings relating to the rent, revenue 
or profits of land used for agricultural 
purposes, but does‘not include a Civil 
Court having original jurisdiction under 
this Code to try such suits or proceedings 
as being suits or r proceedings of a civil 
nature.” 


21. The importance of this section is 
that wherever the provisions of the Code 
of Civil Procedure are sought to be ex- 
cluded ‘by any special enactment which 
may be silent on the point, the State Gov- 
ernment can by notification apply the 
provisions of the Code to Revenue Courts. 
A bare perusal of this section would 
clearly reveal that excepting Revenue 
Courts all other Civil Courts would nor- 
mally be governed by the provisions of 
the Code of Civil Procedure in the matter 
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of procedure, Section 4 (1). of the Code of - 


1908 which is a saving provision clearly 
provides that in the absence of any speci- 
fic provision to the contrary the provi- 
sions of the Code does net limit or affec: 
any special or local law. Thus, the test 
contained in-S. 4 is not applicable in the 
instant case because even if the Letters. 
Patent of the High Court be deemed to be 
a special law as contemplated by S. 4, 
the. provisions of -S. 104 do not seek to 
limit or affect the provisicns of the Letters 
Patent. , : 

22. This now takes us to S. 104 of the 


Code of 1908, the relevent portion of. 


which may be extracted thus :—- 


“104. (1) An appeal shall lie from the 
following orders, and save as otherwise 
expressly provided in the body of this 


_ Code or by any law for the time being 
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in force, from no other orders:— 

(a) to (£) annulled; 

(ff). an order under Section 35-A; 

(g) an order under Section 95; 

(h) an order under any of the provi- 
sions of this Code impos:ng a fine or 
directing the arrest or detention in the 
civil prison of any perscn except where 
such arrest or detention is in execution 
of a decree; 

(i) any order made under rules from 
which an appeal is expressly allowed by 
rules: 

(2) No appeal shall lie from any order 
passed in appeal under zhis section.” 

23. Thus by -the force of S. 104 all 
appeals as indicated in the various clauses 
of Order 43, Rule 1 viz. +a) to (w) would 
lie to the appellate Court. Section 105 


“ clearly provides that no appeal shall lie 


from any order of a Court made in the 
exercise of its original or appellate juris- 
diction except according to the procedure 
laid down -by the Code. Tke relevant part 
of S. 105 (1) may be extracted. thus: 


“105. (1) Save as otherwise expressly 
provided, no appeal shal. he from any. 
order made by a Courtin the exercise ‘of 
its original or appellate _urisdiction; but 
where a decree is appealed from, any 
error, defect or irregularity in any order, 
affecting the decision of the case, may 
be set forth as a ground cf. objection in 
the memorandum of appeal.” . 

- 24. Finally, O. 19, R. = expressly ex- 
empts ‘matters: contained in clauses (1) to 
(6) of Rule 3 from the operation of the 
extraordinary original. civil jurisdiction of 
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the chartered High Courts, that is to say, 
the jurisdiction conferred on the.. High 
Court by the Letters Patent. The relevant 
portion of this provision may be extract- 
ed thus: . 

“O. 49. sassk eas eas 

3. The following siles al aoi apply 
to any Chartered High Court in the exer- 
cise of its ordinary or extraordinary ori- 
ginal civil jurisdiction, namely:— 

(1) Rule 10 and Rule ll, clauses (b) and 
(c}), of Order VII; 

(2) Rule 3 of Order X; 

(3) Rule 2 of Order XVI; 

(4) Rules 5, 6, 8, 9, 10, 11, 13, 14, 15 
and 16 (so far as ‘relate to the manner of 
taking evidence) of Order XVIII; 

(5) Rules 1 to 8 of Order XX; and 

(6) Rule 7 of Order XXXIII (so far as 
relates to the making of a memorandum); 
ahd R, 35 of Order XLI shall not apply 
to any such High Court in:the exercise 
of its appellate jurisdiction.” 

25. It may be-pertinent to note that 
although a number of rules have been 
exempted from the operation of the Code, 
Order 43, Rule 1 and the clauses there- 
under have not been mentioned in any of 
these clauses. 


26. Thus, a combined reading of the| 
various provisions of the Code of Civil 
Procedure referred to above leads to the 
irresistible conclusion that S. 104 read 
with Order 43, Rule 1 clearly applies to 
the proceedings before the Trial Judge 
of the High Court. Unfortunately, this 
fact does not appear to have been noticed 
by any of the decisions rendered by vari- 
ous High Courts. 


27. We might further point out . that 
Section 117 of the Code:of 1908 expressly 
applies the provisions of the Code to High 
Courts also, Section 117 may be extracted 
thus: 


"117, Save as provided in this Part or 
in Part X or in rules, the provisions of 


this Code shall apply to such High 
Courts.” i 7 
. 28. We find E in complete 


agreement with the. arguments of Mr.}° 
Sorabjee that in the instant case S. 104 
read with Order 43, Rule 1 does not in 
any way. abridge, interfere with or curb 
the powers conferred on the Trial Judge 
by Cl. 15. of the Letters Patent. What Sec- 
tion 104 read with Order 43, Rule 1 does 
is merely to give .an .additional remedy 
by way of.an appeal from the orders of 
the Trial Judgetoa larger Bench. Indeed. 
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if this is the position then the. contention 
of the respondent that S..104 will ; not 
apply to-internal -appeals.in--the High 
Courts. cannot be countenanced. In. fact, 
the question of application of th2 Code of 
Civil Procedure to internal appeals in the 
High Court doesnot arise at ali because 
the. Code of- Civil procedure. merely pro- 
-vides for a forum and if Order 43, Rule. 1 
applies to-a Trial Judge then the forum 
created by the Code would ceriainly in- 
elude a forum within the. High Court. to 
which appeals against. the judgment of a 
Trial Judge would lie. It is obvious that 
when the .Code contemplates .: appeals 
against, orders passed under - various 
clauses of Order 43, Rule 1. by a Trial 
Judge, such an appeal can lie te a larger 
Bench of the High Court and rət to-any 
Court subordinate to the High Court. 
Hence, the:argument that Order. 43, Rule 1 
{cannot apply to- internal:. appeals in the 
High Court dees not .appeal to us although 
the argument has. found favour with seme 
of the High Courts... ..,- : 


` 28. We might also reiterate dar prior 
to the ‘Code’ of 1908, in: the Code of ‘1877 
an identical provision like Order 43; R. 1 
also existed in the shape of' Section 588 
-which was absolutely in- the same terms 
as Order 43, R.-1 and its. various clauses. 
Of course, Section 104 was: conspicuously 
absent from the Codes of 1877 or 1882. As 
indicated. earlier the question of the ap- 
- plication .of; Section- 588 (new Order 43, 
Rule 1)..was considered as. early as 1882 
‘in Hurrish.Chunder Chowdry’s: case {(1882- 
"10. Ind: App. 4) - (supra)- where the. Privy 
Council in very eategonee tems. -obsery- 
. ed thus: 


“Tt only remains: to" abietys? fiat their 
Lordships. do not ‘think:‘that Section'-588 
‘of Act X of 1877,: which has the eect of 
restricting certain appeals, applizs te such 
a case as this; where, the appesi is from 
one .of- the Judges. of. the Court to, .- the 
‘Full Court.” .:. .,: 


30. We have aireway EN ihat 
: perusal ` of these!” ‘obsevations Vates: “ho 
‘room ‘for doubt that~the ' Privy Council 
_tlearly held that S. 588 undouttedly ap- 
- plied to’ ‘appeal - from: one of the Judges 
of - the -‘High ‘Court':to the Fuil 
Court, which: really ‘now means the Divi- 
‘sion Bench: constituted under the Rules. 
Tn spite of the clear ‘exposition of the law 
on the subject by the ‘Privy Csumncil it 
is rather unfortunate that‘ some High 
. Courts have éither misinterpreted’ these 
observations or explained them away or 
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.used: them. for holding. that S. 588 - does 


noi apply to. High Courts. We shall deal 
with those..judgments and point out that 
the view taken by the High Courts con- 
cerned is ‘not at-all- borne out by the ratio 
decidendi_ of ‘the. Privy. Council So far 
as-the applicability of Section 588 to- pro- 
ceedings in the High Courts is concerned, 
iù a later . decision the Privy. Council re- 
iterated: its. view, in unmistakable terms, 
In Mt. Sabitri Thakurain.v. Savi, AIR 
1921 PC 80, their. Lordships observed as 
follows: 


'“Section 15 of the Letters Patent: is 
such a law, and what- it expressly pro- 
vides, namely an- appeal to the High 
Courts, appellate jurisdiction from a de- 
cree. of. the High Court in its original 
ordinary- jurisdiction, is thereby saved. 
Thus regulations : duly made by Orders 


and Rutes under the:Code of. Civil Proce- s 


dure, 1308, are applicable to the, juris~ 
diction exercisable under. the Letters 
Patent, except that they do not restrict 
the express Letters Patent appeal.” 


‘31. Though not directly, some observa- 
tions made:by this Court’ also support the 
consistent view taken by-the Privy Coun- 
cil that Order 43! Rule 1 applies to -the 


original proceedings before the Trial 
Judge. In Unidn’of India’ v.: Mohindra 
Supply Co. (1962) 3 SCR 497 : (AIR 1962 


SC. 256) this Court made the following 
observations at p; 262):— 


“The intention ‘of the legislature jin en- 
acting ‘sub-section (1) of S.: 104 is clear: 
the right to appeal. conferred by- -any other 
law for the time being in force is ex- 
pressly preserved. This intention is' em- 
phasised by Section 4 which provides that 


in the’ absence of. any specific provision b 


to ths contrary nothing in the Code is 
intended to limit or otherwise affect any 
special ‘jurisdiction ‘or ‘power ‘conferred 
by‘ or under any other law for the. time 
being-in force, “The right to appeal 
against judgments (which did not amount 


to. decrees) under, the. Letters Patent, was - 


therefore not affected by.S. 104 Q) of me 
Cede of Civil, Procedure,: 1908.” 


'-32. ‘Thus, this Court has deariy held 
that the-right to'appeäl against’ Judg- 
ments under ‘the Letters Patent was not 
affected by S. 104 (1) of the Code of 1908 
and the decision therefore fully supports 
the argument of Mr. Sorabjee that there 
is ne inconsistency between’ the’ Letters 
Patent jurisdiction and S. 104 read with 
Order 43,'Rule 1 of the Code of 1908. 
Similarly, in Shankarlal: Aggarwal’s case 
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= 
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(AIR 1965 SC 507) (supra) this - Court 


while construing the provisions of S. 202 
of the Indian Companies act abe tves as 
follows” (at pp. 542, 513):— ' 

: “There ` was no doubt esther. ‘that fet 
of the orders or decisions in winding up 
would not be. comprehended. within the 
class of appealable orders specified in 
Section 104 or O. 43, R. 1. I£ therefore 
the contention of the ‘respcndent were ac- 
cepted it would mean tha: in the case of 
erders passed by the District Courts ap- 
peals would lie only against what would 
he decrees under the Code as well as ap- 
pealable orders under S. 104 and O. -43, 
R. 1 and very few of the erders passed in 
the Courts of the winding up would fall 
within these categories. On the other 
hand, the expression “judgment” used in 
CL 15 is wider......... The learned Judge 

/ therefore rejected a construction which 
would have meant that the same orders 
passed by District Courts and by a Single 
Judge of a High Court would be. subject 
to different rules as to agpealability.” 


33.. There.is yet another aspect of the 
matter which shows that S. 104 merely 
provides an additional or supplemental 
remedy by way of appeal and, therefore, 
widens rather than limits fhe original 
jurisdiction of the High Court. For in- 
stance, in this very case with which this 
Court was dealing, an ordar passed under 
S. 202 of the Companies Act was appeal- 


able to a larger Bench and yet it was 


argued that the order being of an inter- 
locutory nature would not be a judgment 
and therefore no appeal would lie to the 
Division Bench. This contention was 
-hegatived by the Supreme Court and it 
was held that against the order passed by 
a Trial Judge under the Companies Act, 
an appeal would lie to the Division Bench. 
On a parity of reasoning, therefore, Sec~ 
fion 104 read with Order 43, Rule 1 ex- 
pressly authorises and creates a forum 
for appeal against orders falling under 
various clauses of Order 43, Rule 1, to a 
Larger Bench of the Higk Court without 
at all disturbing, interferirg with or over- 
riding the Letters Patent jurisdicfion. 
There are a number of ether Acts also 
which confer additional powers of ap- 
peal to a larger Bench vithin the High 
_ Court against the order of a Trial Judge. 
^ Take, for instance, a case under the 
Arbitration Act. Suppose in a suit ‘the 
matter is referred to arbitration and after 
the award is filed by the Arbitrator cer- 
tain objections are taken, under S, 39 of 
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the Arbitration Act an’ appeal would lie 
to a Larger:Bench from the order of a 
Single Judge disposing: of the objections 
taken ‘by the parties. see the: award. 
Section 39 runs-thus:: ria 

"39." Appeatable - Orders (1): ‘An Ap- 
peal shall lie from the following orders 
passed. under this : Act: (and from no 
others} to :the.Court: authorised by law to 
hear appeals from original::decree of the 
Court passing the orders: ; f 

An. Order— 

©. šuperseding a an arbitration}. A 

- (i) on an award. stated in the form of 
a special case; .. P 

_{iii) modifying. or,. correcting ‘an award; 

(iv) filing or refusing to file an arbitra- 
tion agreement; 

(v) staying or ‘refusing to stay legal 
proceedings where there.is an arbitration 
agreement; 

(vi) setting 
aside an. ‘award: 

Provided. that the provisions of this sec- 
tion shalt not apply to any order passed 
by a Small Cause Court. 

(2) No second appeal shall lie from an 
order passed in appeal under this sec- 
tion, but nothing in this section shall af- 
fect or take away any right to appeal to 
the Supreme Court.” 

34. It cannot be contended by any 
show of force that the Order passed by 
the Trial Judge being an interlocutory 
order, no appeal would lie to the Divi- 
sion Bench’ or that the provisions of the 
Arbitration Act giving a right of appeal 
to a litigant from the order of a Trial 
Judge to the Division Bench m any way 
fetter or override the provisions of the 
Letters Patent. 

35. There are, however, a number of 
decisions of the various:.High Courts 
which have held that the provisions of 
Order 43 Rule*1 clearly apply to a Trial 
Judge. As early as 1872, the Bombay 
High Court in Sonbai’s case (1872-9 Bom 
HCR .398) (FB). (supra) held that in regard 
to appeals against orders of the -Trial 
Judge the practice-of the Bombay High 
Court has been that in all maiters the 
provisions of the Code concerned would 
be applicable. In this connection, Sargent, 
Acting C.. J.,-speaking for the Court ob- 
served as. follows: —. 

“the word “judgment” may be fatten to 
include any preliminary or interlocutory 
judgment, decree, order, or sentence 
within the meaning of Clause 40, and ef- 
fect may be given to Section 37 by limit- 
ing the orders open to. appeal to those ' 


aside or’ refusing to set 
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orders which. are ‘expressly ‘declared -ap- 
pealable in the various sections of -the 
Civil Procedure Code, or in other words 
by incorporating the provisions of the 
Civil Procedure Code relating to appeals 
with Section 15 of the Letters Patent, 
and holding the word ‘judgment to mean 
all judgments and orders which are sp- 
pealable under the provisions of the Civil 
Procedure Code.” 


This case was followed by a Division 
Bench of the Madras High Court whieh 
clearly held that an order passed under 
Section 592 was controlled by S 588. We 
have already pointed out tha: in the 
Code prior to 1882, Order 43, Rule 1 ap- 
peared in the shape of S. 588 and even 
under Order 43, Rule 1 an order rejecting 
an appeal in forma pauperis is not ap- 
pealable and does not appear in any of 
the clauses of Order 43, Rule 1. The 
Madras High Court in Rajgopal’s case 
(1886 ILR 9 Mad 447) (supra), relying on 
the decision of the Bombay High Court, 
observed thus: 


“An order passed under S. 592 of the 
Code of Civil Procedure rejectir:g an ap- 
péal in forma pauperis is not appealakle 
under S. 588, which provides that no ap- 
peal shall lie from orders not specified in 
that section. 

It has already been decided in Achaya 
v. Ratnavelu ((1886) ILR 9 Mad 253) that 
Section 15 of the Letters Patent is con- 
trolled by a similar section in the Civil 
Procedure Code, which provided that an 
order shall be final, and that enactments 
to such effect are not beyond the legisla- 
tive powers of the Governor-G2neral in 
Council.” 


36. Thus, even in the earlier times the 
High Court had veered round to the view 
that S. 588 would be applicabie to the 
High Courts also even in respect of inter- 
nal appeals in the High Court. 

37. Similarly, in Ruldu Singh v. Sanwal 
Singh, ILR 3 Lah 188: (AIR 1922 Lah 380 
(2)), Shadi Lal, C. J. speaking for the 
court observed thus :— 

“Now, Section 588 of the o-d Cade, 
which has now been replaced by Sec. 104 
and Order XLII, Rule 1 of the rew Cede, 
enacted that an appeal lay from the 
orders specified in that section and “from 
no other orders”; and it was consequently 
decided by a Full Bench of that Court in 
Muhammad WNaim-ul-Lah Khan v. Ihsan 
Ullah Khan, ((1892) ILR ‘14 All 226) that 
clause 10 of the Letters Patent was con- 


trolled: in its operation -by Section’ 588, 
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and that no appeal lay under the Letters 
Patent from an order’ made under the 
Cade if it was not one of the orders en- 
umerated in that section. Section 104 of 
the new Code, however, expressly saves ‘ 
the right of appeal: otherwise provided by 
‘any law for the time being in force’...... 
It seems to us that the object of the Legis- 
lature in enacting sub-section (2) was to 
make it clear that there was no second 
appeal under the Code from the orders 
specified in sub-section (1) of Sec. 104, 
and that sub-section (2) was not intend- 
ed to override the express provisions ‘of 
the Letters Patent.” 

38. The Lahore High Court relied on 
the decision of the Privy Council in 
Hurrish Chunder Chowdry’s case (1882- 
10 Ind App 4) (supra). The High Court 
further held that Section 104 does not 
in any way take away the right of ap-. 
peal conferred by the Letters Patent of ` 
the High Court but merely bars a second 
appeal from orders passed under 
©. 43, R. 1 to Division Bench. A contrary 
view was taken by the Allahabad High 
Court in Ram Sarup v. Kaniz Ummehani, 
ILR (1937) All 386 : (AIR 1937 All 165), 
where the following observations were 
made :— i 

“It may, however, be conceded that 
this saving clause does not occur in sub- 
section (2) of Section 104. But under the 
corresponding Section 588 of the old 
Code, where the words were “orders pass- 
ed in appeal under this section shall be 
final”, their Lordships of the Privy Coun- 
cil in Hurrish Chunder Chowdhry v. Kali- 
sunderi Debi, ((1882) ILR 9 Cal 482) ob- 
served that Section 588, which had the 
effect of restricting certain appeals, did 
not apply to a case where the appeal is 
from one of the Judges of the High Court 
to the full Court...... In any case Sec- 
tion 104 (2) does not contain any express 
provision which would suggest that the 


provisions of the Letters Patent have 
been abrogated. We accordingly hold 
that under clause 10 of the Letters 


Patent an appeal lies from the order of 
a single Judge passed in appeal.” 

39. With due deference to the Hon’ble 
Judges we are of the opinion that the 
decision of the Allahabad High © Court on 
this point is based on a serious miscon- 
ception of the legal position. It is true 
that Section 104 was introduced by the 
Code of 1908 and the aforesaid section, 
as we have already indicated, clearly 
saved the Letters Patent jurisdiction’ of 
the High Court: From this, however,’ it 
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does not necessarily follow- that: the re- 
striction that there is no further appeal 


from the order of a Trial Judge to a lar- 
ger Bench would be maintainable or per- 


- missible. In the first place, once Sec. 104 


applies and there is -nothing in ` the 
Letters Patent to restrict the application 
of Section 104 to the effect that even if 
one appeal lies to the single Judge, no 
further appeal will lie to the Division 
Bench, Secondly, a perusal of clause 15 
of the Letters Patent of the Presidency 
High Courts and identizal clauses in 
other High Courts, discleses that there is 
nothing to show that the Letters Patent 
ever contemplated that even after. one 
appeal lay from the subordinate court 
to the single Judge, a second appeal 
would again lie to a D:vision Bench of 
the Court. All that the Letters Patent 
provides for is that where the trial 


- Judge passes an order an appeal against 


the judgment of the said Trial Judge would 
lie to a Division Benck. Furthermore, 
there is an express provision in . the 
Letters Patent where on_y in one case a 
further or a second appeal could lie to a 
Division Bench from an appellate order 
of the Trial Judge and trat is in cases oi 
appeals decided by a single Judge under 
Section 100 of the Code of Civil Proce- 
dure. Such a further appeal would lie to 
a Division Bench only with the leave oł 
the court and not otherwise. The rele- 
vant portion of clause 15 of the Letters 
Patent may be extracted thus: 

“And we do further ordain that an ap- 
peal shall lie to the said High Court of 
Judicature at Madras, Bombay, Forz 
William in Bengal from the judgment... 
of one Judge of the said High Court or 
one Judge of any Division Court, pursuan: 
to Section 108 of the Government oż 
India Act, and that notw-thstanding any- 
thing hereinbefore provided, an appeal 
shall lie to the said Higk Court from = 
judgment of one Judge cof the said Higk 
Court or one Judge of any Divisior. 
Court, pursuant to Section 108 of the 
Government of India Act, made (on or 
after the first day of February 1929) in 
the exercise of appellate jurisdiction ir 
respect of a decree or order made in the 
exercise of appellate jurisdiction by = 
Court subject to the superintendence of 
the said High Court where the Judge 
who passed the judgmert declares that 
the case is a fit one for appeal.” 

40. A _persual of the Letters Patent 
would clearly, reveal twc essential inci- 
dents —_ (1) that an appeal shall lie 
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against any order “passed: by; the’ trial 
Judge to a larger Bench of the same: High 
Court, and (2) that where the trial Judge 
decides an appeal against a judgment. or 
decree passed. by the district courts in 
the mofussil, a further appeal shall lie 
only where the judge concerned declares 
it to be a fit one for appeal to a Divi- 
sion Bench. Thus, the special law, viz., 
the Letters Patent, contemplates only 
these two kinds of appeals and no other. 
There is, therefore, no warrant:for ac- 
cepting the argument of the respondent 
that if Order 43, Rule 1- applies, then a 
further appeal would also lie against the 
appellate order of the trial Judge tc a 
Division Bench. As this is neither con- 
templated nor borne out by the provi- ` 
sions of the Letters Patent extracted 
above, the contention of the respondent 
on this score must be overruled. 


41. A further second appeal lying -to 
a Division Bench from an appellate order 
of the trial Judge passed under Order 43, 
Rule 1 is wholly foreign to the scope and 
spirit of the Letters Patent. Unfortunate- 
ly, however, the Allahabad High Court 
in Ram Sarup’s case (AIR 1937 All 165) 
(supra), refused to follow a Division 
Bench decision in Piari Lal v. Madan Lal, 
ILR 39 A1191: (AIR 1917 All 325 (2)) and 
also tried to explain away the Full 
Bench? decision in Ram _ Sarup’s 
case (Piari Lals case?) (supra) 
where it was clearly pointed out 
that in such cases no further appeal 
would lie to Division Bench under the 
Letters Patent. The distinction drawn by 
the Allahabad High Court regarding the 
application of S. 104 is a distinction with- 
out any difference. Sir John Edge, C. J., 
in Muhammad Naim-Ullah Khan’s case 
((1892) ILR 14 All 226) (FB) (supra), 
dealing - with this aspect of the matter 
observed thus— 


. “It appears to me that the Code of 
Civil Procedure - (Act No.. XIV: of 1882), 
as did Act No. X of 1877, contemplates 
a High Court in two aspects. It contem- 
plates a High Court doing the ordinary 
work of a Court of original and appellate 
jurisdiction, having the necessary powers 
of review and revision in certain cases, 
and certain other powers such as are 
generally found vested in the Courts of 
the importance of High: Courts.... What- 
ever those powers may be, it is quite 
clear to my mind that the powers confer- 
red on a High Court under Chapter XLV 
of the Code of Civil Procedure, are spe- 
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cial powers and entirely distinct from 
the’ ordinary: powers required by the High 
Court. in the carrying or -ofits prainery 
judicial business.” - 
and Mahmood, J. observed thus: |. > 


"To hold: then that where ‘this’ statute 


of ours, namely, our present Code of Civil 


Procedure, declares a-decree or- order 
non-appealable; such decree or order can 
be made the subject of consideration by 
the whole of this Court under the Letters 
Patent, is to hold that wherever’ no ap- 
appeal lies to this Court-the ceremony of 
presenting it to this Court to single Judge 
of this Court who would-undoubtedly rè- 
ject the appeal, makes it the subject ‘of 
consideration by a Bench of the Court.” 

42. The other Judges agreed with the 
view taken by the Chief Justice and 
Mahmood; J. In Piari Lal’s case, (AIR 
1917 All 325 (2)) (supra), which was de- 


cided after Section 104 was introduced ` 


in the Code of 1908. the Plow ne obser- 
vations were made :— 

“A preliminary | objection: has ` been 
taken to the hearing of the appeal based 
on the Full Bench decision in the case of 
Muhammad Naim-ullah Khan v. Ihsan- 
ullah Khan (1892 ILR 14: All 226). Sec- 
tion 104 of the Code of Civil Procedure 
provides for the cases in which an appeal 
shall lie against an “order”. Clause (ii) 
provides that “No ‘appeal shall lie from 
any order passed in appeal under this 
section”. The contention of the respon- 
‘dent in the preliminary objection is that 
no second appeal lies and reliance is plac- 
ed upon the authority quoted to show 
that even a Letters Patent appeal is not 
permissible. We are of course bound by 
the Full Bench ruling of this Court. It is 
contended, ‘however, that the words in 
Section 588 of the Code of Civil Prote- 
dure, which was in force when the deci- 
sion in the Full Bench case was given, 
differed from the words of the present 
Code. The only difference is that in the 
old Code the words were “The order pass- 
ed in appeals under this section ‘shall be 
final”, whereas in the present’ Code ‘the 
words are “No appeal shall lie”. We can- 
not see how the change in the words’ can 
in any way help the appellant. Possibly 
the reason for the change is that under 
the words in the old Code it might have 
been. argued: that even a “revision” or a 
“review of: judgment” would not lie 
against an ordér passed ‘by an appellate 
court. We think the preliminary objection 
must prevail and we accordingly , dismiss 
the appeal with costs,” 
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43. --Thus, in these two cases it? was 
clearly held that where a Trial Judge had 
passed an order. in an appeal against:an 
order passed by the district judge under 


Order 43,.Rule 1; a further appeal under \ 


the Letters. Patent was not maintainable. 
This view is fully supported by the 'ex- 
press language in which clause -15 of the 
Letters’ Patent -has been’ couched, as re- 
ferred ‘to :above. Thus: the: later ‘decision 
of the Allahabad High Court; in Ram: 
Sarup’s ‘case (AIR’ 1937 All 165)‘ (supra) 
was clearly wrong:in holding that an ap- 
peal under the. Letters Patent would lie 
even against an appellate order of the 
Trial Judge passed’ under'Order 43, R. 1, 
even though it. was prohibited by. Sec- 
tion 104 (2) of the Code. 

44. Similarly, in Chappan’s case (1899 
ILR 22 Mad 68) (supra) the Court ‘on an 
interpretation of Section 588 (which now 
corresponds to the present Order 43, 
Rule 1) ‘clearly held that an appeal 
would lie ‘to the High Court against the 
orders contemplated in various clauses of 
Section 588 of the’ Code ` of 1877. The 
Court held thus :— 

“The result of this aain (so far as 
it applies to the question before us) ap- 
pears to me to come to this, that if. the 
order .made by a single Judge only 
amounts to an order such as is intended 


. by chapter XLIII of the Code, it is not, 


appealable unless it is within Sec. 588.” 
45. The Madras case heavily relied on 
the decision of the Privy Council in 
Hurrish Chunder Chowdry’s case_((1882) 
10 Ind App 4) (supra). In Lea Badin ve 
Upendra Mohan Roy Chaudhury. 39 Cal 
WN 155: . (AIR 1935. Cal 35), ‘while 
criticising the . _judgment of Sir Richard 
Couch, C. J. in The Justice of the Peace 
for Calcutta, ((1872) 8 Beng LR 433) 
(supra) the Court as an alternative argu- 
ment clearly held that O. 43, Rule 1 could 
apply pro tanto to the trial Judge and 
on this ground also the order would be 
appealable to a Division Bench. In this 
connection, the . ‘celebrated jurist ` Sir 
Manmatha Nath Mookerjee, J. observed 
as follows :— } 
“But there is another and a far simp- 
ler ground on which it must be held’ that, 
an appeal is competent. The order in the 
present case is.one for which a right of 
appeal is provided in Cl. (s) of Rule 1 of 
Order 43 of the Code. Under the present 
Code (Act V of 1908) it cannot be con- 
tended that the Code and the Rules made 
under it ‘do not apply to an appeal from 
a learned Judge of the High Court,” : 
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46. Another important decision regard- 
ing the applicability of Order 43,‘ Rule 1 
to an order passed by the trial Judge was 


_ rendered by a-Full Bench jin.: Mathura 


ts, 


Sundari Dassi v. Haran Chandra Shaha, 


-AIR 1916 Cal 361, where Sanderson Cc. J. 


observed thus :— `> 


“By the ‘terms of Section 117, the Code 
is made applicable to the High Court, 
and Order 43, Rule 1 gives a right of ap- 
peal in the very case’ ender discussion. 
But it is said that this Code and the 
rules: made under it do not apply to an 
appeal, from a Learned Judge of the High 
Court: I cannot follow that argument. It 
is ‘part of the defendant’s case - that 
Order 9, Rule 8 applies. That order is in 
effect a part of the Civil Procedure Codé. 
It seems to me strange that the plaintiff 


` should be subjected to rder 9, Rule 8 


and be liable to have h:s suit dismissed 
for want of appearance, yet when,he has 
had his suit dismissed umder one ‘of the 
rules of the Code and wants to call in 
aid another of the rules which— when 
his application for reinstatement has been 
refused— gives him a Fight of appeal 
against that refusal,. he is ‘met with the 
argument that he cannot call in aid that 
rule because there is no appeal from the 
Learned Judge of the High Court under 
the Civil Procedure Code. I think this is 
not a true view or a reasonable con- 
struction to put upon tke Code..and the 
rules made under in. In my judgment, the 
Code and the rules do’ apply and the 
plaintifi has a right of appeal.” -and 
Woodroffe, J. made similar observations: 
> “Whether or not as a question of Juris- 
diction. an ‘appeal ‘lies under clause' 15 of 
the Letters Patent in a case in which an 
appeal is allowed under the Code, I think 
it may be said that there are prima- facie 
grounds for holding that an appeal 
shouldbe held to lie under the Letters 
Patent where it is allowed under the 
Code; for the fact that the Legislature has 
in. the Code allowed an a peal in a parti- 
cular case, affords to my mind_ prima 
facie ground for supposing that that case 
is of a class which this Court considers 
appealable under its Letters Patent......... 
Looking at the nature cf the order ap- 
péealed from, I think I should hold~“that 
it is appealable as a Judgment’ i under the 
Letters Patent,”.- 
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and Mookerjee, J, observed thus :— .' 

“The term “Rule” which finds a- -płace 
in Section 117 is defined in clause (18) of 
Section 2 of the Code to mean “a rule 
contained in the First Schedule ər made 
under Section.122 or Section 125.” Our 
attention. has not been drawn to any such 
rule which makes Order 43, Rule I, 
clause (c). inapplicable: On the other 
hand, Order 49, R. 3 which excludes the 
operation of other rules, lends support to 
the contention of the appellant that 
O. 43, Rule 1, clause (e)-is ele to 
the present appeal rT Sees 


Petes oroeee asgoso sproso waenne vovose ooo 


Section 104 of the Code of 1908 is mate- 
rially different from Section 58& of the 
Code of 1882. It provides that “an ap- 
peal shall lie from the orders m=2ntioned 
in the first clause of that section and, 
save as otherwise expressly provided in 
the body ‘of the Code’ or by any law for 
the time being in force from mo other 
orders.” The effect of Section 104 is thus, 
not to take away a right of appeal given 
by clause 15 of the Letters Patent, but to 
create a right of appeal in cases. even 
where. claiise 15-of the- Letters Patent is 
not applieable............ I'hold accordingly 
that this © appeal is competent under 
clause (c), Rule 1, Order 43 of the Civil 
P. C. 











I am fur ther of opinion that the ap- 
peal is competent also under clause 15 of 
the Letters Patent.” (Emphasis vurs) 

47. We find ourselves in complete 
agreement with the view taken nd the 
reasons given by .the three eminent 
Judges . in the aforesaid case which fur- 
nishes a complete answer to tke argu- 
ments of the. respondents that Crder :43, 
Rule 1, will have no application io inter- 
nal appeals in the High Court, uader thé 
provisions of the Letters Patent. 


48. 
Badin’s ` case, (AIR 1935 Cal 35) 
(supra) where the following observations 
regarding ‘the applicability ‘of Order’ 43, 
Rule 1 in respect of an’ order pasted by a 
trial Judge’ were’ made :- — 


“As! an order refusing an application 
for thè appointment of a receiver based 
on provision in the indenture of Łypothe- 
cation, that.on a breach of any one of 
the covenants contained therein the plain- 
tiffs assignor would be-entitled to have 
a receiver appointed, the order has deter- 
mined. a right whieh is one of the matters. 
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in the controversy itself; and so it satis- 
fies the definition of Couch, C. J., as well. 
The order appealed from in this case is, 
in our opinion, a ‘judgment’ within the 
meaning of clause 15, Letters Patent. We 
may add that there are decisiors of this 
Court in which orders discharging or re- 
fusing to discharge a receiver appointed 
in a suit, after the suit. had come to an 
end or had become  infructucus, have 
been held to be ‘judgments’ and so ap- 
pealable...... But there is another and a 
far simpler ground on which it must be 
held that an appeal is competent. The 
order in the present case is one for which 
a right of appeal is provided in clause (s), 
Rule 1, Order 43 of the Code. Under the 


present Code (Act 5 of 1908) it cannot be 
contended that the Code and the Rules 
made under it do not apply to an appeal 
from a Learned Judge of the High Court, 
such a contention was elaborat2ly dealt 
with and repelled in the case of Mathura 
Sundari Dassi v. Haran Chandra Shaha, 
(AIR 1916 Cal 361).” (Emphasis ours). 

49. In Toolsee Money Dassee v. Sudevi 
Dassee, (1899 ILR 26 Cal 363) (supra), 
Maclean, C. J. while relying on the deci- 
sion of the Judicial Committee ir Hurrish 
Chunder Chowdhry’s case, (1882) 10 Ind 
App 4) made the following pithy ob- 
servations : 

“To my mind the first of these points 
has been authoritatively decided against 
the view of the present respondents by 
the Judicial-Committee of the Privy 
Council in the case of Hurrish Chunder 
Chowdhry v. Kali Sunderi Deb:, [(1832) 
10 Ind App 4). I need not travel inte the 
facts of that case, but there their Lord- 
ships said at page 494 of the repart in the 
Indian Law Reports: “It only remains to 
cbserve that their Lordships do not think 
that Section 588 of Act X of 1877, which 
has the effect of restricting certain: ap- 
peals, applies to such a case as this where 
the appeal is from one of the Judges of 
the Court to the Full Court.” It is clear 
from the report that the point was ela- 
borately argued, and the clear expression 
of their Lordships’ opinion must be read 
in connection with that argument.” 
and Prinsep, J. who agreed with the 
Chief Justice, made the following identi- 
cal observations :— 

“We have it, therefore, that if beyond 
clause (15) of the Letters Patent, 1865, 
Section’ 588 of the Code of Civil Proce- 
dure gives the right of appeal against any 














order’ of the description ‘specifiec therein, 
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there is no.. Court ` of- Appeal -. con- 
stituted to hear it, if such order not being 
a judgment had been-made by the Judge 
on the Quine! Side of the High Court. 

“I understand this. to mean that Sec. 
tion 588 does not affect any matter com- 
ing within clause (15) of the Letters 
Patent, and if I may venture to say so, 
the reasons which led to the expression 
of that opinion and which have not. been 
given in the judgment reported may be 
those stated by me for arriving at the 
same conclusion. 

I have no doubt that we are bound to 
follow to the fullest extent the opinion 
expressed by their Lordships of the 
Privy Council that Section 588 of the 
Code does not apply to the case now be- 
fore us, and that this matter has thus be- 
come settled law.” l 
And Ameer Ali, J. while dissenting from 
the applicability of Section 588 held that 
the order appealable under Section 588 
was a judgment within the meaning of 
the Letters Patent. Two decisions of the 
Rangoon High Court also have consistent- 
ly taken the view that the provisions of 
Section 104 read with Order 43, Rule 1 
apply to the Trial Judge. In P. Abdul 
Gaor v. The Official Assignee, ILR (1925) 
3 Rang 605 (AIR 1926 Rang 64) the fol- 
lowing ‘observations were made: 

“For an order made in exercise of the 
ordinary original civil jurisdiction to be 
appealable, it must come either under 
Order XLII, Rule 1, or be a judgment 
within the meaning of Section 13 of the 
Letters Patent, so that for the purpose 
of this application the appellant must 
establish that it is a judgment within 
the meaning of Section 13.” 

> (emphasis ours) 





50. The question of the applicability 
of Order 43, Rule 1 to an appeal from the 
Trial Judge under the Letters Patent was 
raised and decided by the Jammu & 
Kashmir High Court in Abdul Samad v: 
The State of J. & K., AIR 1969 J & K 52, 
a decision to which one of us (Fazal Ali, 
C. J. as he then was) was a party. After 
an exhaustive review of various decisions 
on the subject, the -High Court observed 
as follows— (at p. 56). : 


The legal position that emerges, there- 
fore, is that orders of the character spe- 
cified- in Section 104 and’ Order 43, R. 1, 
Civil P. C. excepting clause (JJ) thereof, 


~ lie on the terms and 
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would be construed as judgments and an - 


-appeal: against any one ‘of -such ` orders 
would lie to the ;...... D-vision -Bench of 
the - -High Court notwithszanding the fact 
* that it is passed by one ofthe Judges of 
the High Court sitting on -the original 
- side.” : i 
51. It may be mentiored that like the 
Presidency High Courts, the High Court 
of Jammu & Kashmir hed also been in- 
vested with ordinary original civil juris- 
diction. i 
'52. The question of zhe applicability 
of Order 43, Rule 1 to an appeal against 
an order of a trial Judge to the Division 
Bench was directly in point and fully 
considered by a Division Bench of the 
Calcutta High Court and a Full Bench 
of the Rangoon High Court. In Kumar 
Gangadhar ` Bagla v. Kanti Chunder 
« Mukerjee (1936) 40 Cal WN 1264, while 
dwelling on this aspect of the matter it 
was observed as follows :— 
` “Mr. Bose did not seek to argue, that 
the formal order of the 7th of June, 1935, 
was one of the appealable orders provid- 
ed for in the Code of Civil Procedure. On 
the contrary, he went so far as to aver — 
with considerable vehemence— that 
neither Section 104 nor order XLIII, R. 1 
of the Civil Procedure Code has any ap- 
plication to the High Court. I -would 
point out that it is clear from Section 117 
of the Code of Civil Prccedure and still 
clearer from O. XLIX, Rule 3, C. P. C. 


that both Section 104 and-O. XLII 


Rule 1, do apply to the High Court.” 


(Emphasis ours). 

- 53. It is manifest fram the observa- 
-ftions made above that in view of. the 
clear and explicit provisions of Section 117 
and Order 49, Rule 3 which while ex- 
empting other provisions from the juris- 
diction of the. High Court did not exempt 
the various clauses of Order 43, Rule 1. 
An identical view seems to have been 
taken by Sir Page, C. J. in a Full Bench 
decision of the Rangoon Eigh Court in In 
re: Dayabhai Jiwandas (AIR 1935 Rang 
267) (supra), where the Chief Justice 
pithily observed as follows :— 

“In many statutes in India, of course, 
a right of appeal from = order passed 
pursuant to the statute is expressly pro- 
vided, and in such cases an appeal will 
conditions therein 
prescribed. I will not pause to enumerate 
or discuss these enactments, although 
many such statutes were cited at the Bar. 
But, except where otherwise a -right of 
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appeal. ad hoc is given under some statute 
-having the.force of a 
statute, the right. of appeal from orders 
that do not amount to “judgment” is re- 
gulated by the provisions of the Code of 
Civil Procedure; (see Section 104 and 
Order 43, Rule 1).” 

54. Thus, there appears to w a general 
consensus of judicial opinions on the ques- 
tion of the applicability of Order 43, R. 1 
to Letters- Patent appeals. 


55. This now brings us to the second 
limb ofthe argument of Mr. Sorabjee 
that even assuming that Order 43, R. 1 
doces not apply to the High Court so far 
as the trial Judge of the said court is 
concerned, ‘there can be no doubt that 
the orders indicated in various clauses: of 
Order 43, Rule 1 possess the attributes 
and incidents of a final order which con- 
clusively decides a particular issue so 
far as the trial Court is concerned. Thus, 
there can be no difficulty, even without 
applying Order 43, Rule 1 to hold by a 
process of analogical reasoning that the 
appeals and orders mentioned in the vari- 
ous sub-clauses would amount to judg- 
ment within the meaning of clause 15 
of the Letters Patent because they con- 
tain the traits, trappings and qualities 
and characteristics of a final order. In 
other words, the argument advanced was 
that we could still .apply the provisions 
of Order 43, Rule 1 by the process - of 
analogy. We fully agree with this argu- 
ment because it is manifest that the word 
‘judgment’ has not been defined in the 
Letters Patent but whatever tests may 
be applied, the order passed by the trial 
Judge appealed against must have the 
traits and trappings of finality and there 
can be no doubt that the . appealable 
orders indicated in various clauses of 
Order 43, Rule 1 are- matters: of moment 
deciding valuable rights of the parties 
and in the nature of final orders so as 
to fail within the definition of ‘judgment’. 


56. This Court in Radhey Shyam v. 
Shyam Behari Singh, (1971) 1 SCR 783: 
(AIR 1971 SC 2337), clearly held that an 
application under Order 21, Rule 90 io 
set aside the auction-sale is a judgment 
as the proceeding raises & controversy 
between the parties regarding their valu- 
able rights. In this connection, this Court 
observed thus (at p. 2341 of AIR) :—.. 

“In our view an order in a proceeding 
under O. XXI, R. 90 is a “judgment” in- 
asmuch as a proceeding raises a contro- 
versy-between -the parties therein affecting 
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their valuable -rights and the order, al- 
lowing the application.: certainly deprives 
the purchaser of. rights-‘accrued to -him 
as a result of the auction-sale.” n>. 

- 5%. On a parity of reasoning, an “order 
refusing to appoint a receiver or grant an 
injunction and similar ` orders mentioned 
in various clauses of Order 43, Rule i fall 
within the tests laid down by this Court 
in the aforesaid case. 


58. We are aware that there are some 
decisions, which have taken a contrary 
view by holding that Section 104 read 
with Order 43, Rule 1 does not apply to 
a trial Judge under the Letters Patent. 
These. decisions do: not-.appear to. have 
considered the various shades and aspects 
and the setting of the provisions of Sec- 
tions 104 and 117 and O; 49 R. 3 but seem 
to have proceeded on the basis that the 
Letters’. Patent being a special law or a 
special: Jurisdiction, the .same overrides 
S. 104 which in terms. does not apply 
where a special law makes certain special 
provisions. | : 

59. We now proceed.: to ees. ‘these 
eases briefly. In Pandey - Dagadu v, 
Jamnadas Chotumal Marwadi, AIR 1923 
Bom 218 the identical point whichis ‘at 


issue in the instant:appeal was nət .involv-~ 


ed and ‘the finding. given by the- High 
Court was merely incidental.. The Divi- 
sion Bench seems: to. have.. reied on a 


‘judgment of Sir Basil Scott and Hayward,: 


JJ. where the question was. only inci- 
dentally dealt with.. Martin, J. In Paures s 
case observed thus:— = . 
|: “Shortly stated,’ therefore, this Full 
Eench decision amounts to this, that ap- 
peals under the Letters. Patent are .gav- 
erned by the Letters Patent; and ‘appeals 
‘under Code are governed ‘by the Code. 
Further, the Code- only: deals -with appeals 
from certain ‘Courts’ and it does not: deal 
with éppeals within-the. High Court -from 
the decision of' ene Suaa) or the ou to 
another.” ` 
That is. in my opinion, the -rue view 
of the relative position, of. the Létiers 
Patent and the. Cade.” ` ; 


60. With due reot a dgs anialysis 
of this decision would reveal’ that the 
Judges followed a fallacious: process of 
- reasoning. According to ‘their opinion, the 
appeals- under the’ Code of -Civil Proce- 
dure and those undér the Letters Patent 
were, .so to say two separate compart- 
ments- having different spheres of their 
ewn.. With .due- deference, we might point 
out that such-a-view is based on a_ total 
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judgment. Fourthly, 
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misinterpretation. and misconstruction of 
the true nature. and, object of the Code of 
‘Civil Procedure.and the Letters Patent, 
In fact; as we-have pointed out earlier, 
there is no inconsistency whatsoever be-i 
tween. the Letters Patent and S. 104 read 
with Order 43, Rule 1. The first premise 
of the Court that; internal appeals inthe 
High Court were governed by the Letters 
Patent alone and not by the Code appears 
to -be legally fallacious, We. have already 
pointed out that a large number of. deci- 
sions, . including the Privy Council, have 
clearly taken the view that although the 
Letters Patent is a special law _eertain 
provisions of the Code of Civil Procedure 
in the matter of, procedure. do’ apply to 


appeals against the decision of a Trial 


Judge to a larger Bench or to quote the 
Bombay Judges to ‘internal ' appeals’, 
Secondly, the Court completely overlook- 


ed the legal effect of S. 117 and Order 49, 


Rule 3 which completely demolishes the 
presumptuous process of logic adopted by 
the Court. Thirdly, the Court appears to 
have overlooked. that far from. excluding 
the Code there could be (other special 
Acts .which could ang did confer, addi- 
tional jurisdiction even in internal; apr 
peals to the High; Court, viz., ‘from . ‘an 
order passed by a “Trial Judge to a larger 
Bench, for instance, S. 39 of the Arbitra- 
tion ‘Act or S. 202 of the Indian Com- 
panies- -Aċi and other - similar local or. spe- 
cial Acis. ‘If. these- special Acts could 
Without affecting the jurisdiction of the 
the same 


jurisdiction, there: was no reason why the 
Cade of Civil Procedure also could ‘not do 
the’ same ‘particularly ` when the Trial 


Judge had to adopt the ‘procédure con- ; 


tained in the’ Code, starting from the pre- 
sentatien of the plaint to the delivery of 
the Division: Bench 
‘does’ not ,seem to’ Keve~ considered - the 
fact that what the Letters Patent did was 


merely to. confer original ‘civil jurisdiction 
‘on the High Court to be’ exercised by ` a 


single Judge, . who weuld imdotibtedly: be 
a Trial’ Judge, but’ of ‘an elevated ‘status 
so that only such suits could: be filed ` in 
the Court of. the said Judge as are of ‘a 
very high valuation” which may differ 
from High Court to ‘High Court. This was 
done iri "order that in heavy suits involv- 


ing substantial questions of fact and law, | 


the hearing. ‘of ‘the suit by a senior Court 
of the status of a High Court Judge would 


repose, endear and generate greater con- 
fidence in the people. Thus, if interlocu- 


A 
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tory orders passed by District Courts in 
the mofussil could be appealable to-the 
High Court; there was no reason why in- 
terlocutory orders  passed‘by- a ‘ Trial 
„Judge could not: be appealable to: a larger 
Bench irresepctive of the question’ whe- 
ther or not they were judgments within 
the meaning of Ci. 15 cf. the Letters 
Patent. This appears to'us to be the car- 
dinal philosophy of the Code’ in applying 
the provisions of Order 42, Rule 1,'to the 
original ‘suit tried: by the single Judge 
(Trial Judge).. 2 7 oe 


61, Furthermore, the concept of inter- 
nal appeals in the High Court.seems to be 
a legal fiction without ary factual exist- 
ence imported by some of the High 
Courts in order to get rid of some of-the 
provisions of the Code of Civil Procedure 
which is totally opposed not, only to the 

~aim and object of the Cade but also ta 
the very spirit of the Letters Patent. In 
a later judgment of the Bombay High 
Court in Vaman Ravji Ku‘karni v. Nagesk 
Vishnu Joshi, AIR 1940 Bom 216, the fol- 
lowing observations were made :— 


“I am, with respect, of »pinion that the 
view taken by the Full Bench of the 
Madras and Calcutta Higa Courts in the 
eases referred to above .s correct, -.and 
that the question must ke regarded as 
having been finally settled by the deci- 
sion of the Privy Council in (1882) 10 Ind 
App 4 (PC) (Hurrish Chunder Chowdry 
v. Kali Sundari Debia) S. 104, Civil P. C. 
which refers only to appeals to the High 
Court from Courts suboréinate to it, can- 
not apply to appeals filed under Cl. 15 
of the Letters Patent from a single Judge 
of the High Court to a Bench. (Wadia, J.) 


r ERTIY 


There can be no doubt that the provi- 
sions of the Letters Patent have ‘con- 
ferred special powers rezarding ‘appeals 
within the High Court. Those powers are 
not specifically taken away by S. 104, 
Civil P. C. and are not, therefore, affect- 
ed by it...:..... Special enactments are 
not repealed by later general Acts unless 
there be some express reference to` the 
previous legislation’ or a ‘necessary in- 
consistency in the two Acts standing to- 
gether, which prevents- the maxim- from 


being applied. Sub-sectior (2) of S.-'104)- 


Civil P. C., does not refer to the Letters 
< Patent and say that in spite of C115 of 
the Letters Patent no appeal lies from 
any order passed in an apoeal under sub- 
section’ (1). Sub-section. (Z) -is in no way 


inconsistent with Cl, -15: ef tke .- Letters. 
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Patent and’ the two can stand together, 
the former. applying to appeals under the 


Code, and: the latter to special appeals 
within the High: ‘Court wise -I am satis- 
fied: that'S. 104, Civil. P.. C., does not 


control Cl: 15 ofthe Letters Patent, and 
in spite: of ‘the:absence of a saving clause 
in sub-section (2) of S. .104 does not 
affect or cut down ‘the right of appeal 
conferred by- the Letters Patent.” 
(Lokur, J.) a Me: F 


62. As régards the first part of the 
observations of Wadia, J. we are con- 
strained to observe that the learned 
Judge has not correctly construed the true 
ratio of the decision of the Privy Council 
in Hurtish Chuhder Chowdry’s case 
(1882) 10 Ind App 4 (PC) (supra) where, as 
indicated, the Privy Council has in ex- 
press terms held that S. 583 (which now 
corresponds to Order 43, Rule 1) clearly 
applies ‘to’ „appeals against orders of a 
Trial Judge to a larger Bench of the High 
Court. Similarly, the observations made 
by Lokur, J. run against the plain inter- 
pretation of S. 104 by assuming that 
there is a conflict between S. 104 read 
with Order 43, Rule 1 and the Letters 
Patent when in fact, as pointed out, 
there is.no such’ ‘conflict at ali —‘all that 
S. 104 does is to give an additional juris- 
diction apart from the Letters Patent 
which is in no way unconstitutional with 
the Letters Patent. We may like to ob- 
serve here that there is no non obstante 
clause in the provisions of the Letters 
Patent to indicate that the provisions of 
the Code of Civil Procedure, particularly 
S. '104 would not apply either expressly 
or by necessary intendment. In this view 
of the matter, therefore, we are clearly 
of the opinion that the Bombay decisions 


are wrongly decided and must, there- 
fore, be overruled. - ; 
63. In Vishnu Pratap.v. Smt. Revati 


Devi, ATR 1953 All 647 the Court held 
that no appeal against an order passed by 
a Trial Judge under Section. 202 of the 
Companies:- Act ` would lie to a Division 
Bench in view of the Letters Patent.. This 
argument was negatived end overruled in 
Shankarlal Aggarwal’s case (AIR 1965 SC 
507) (supra): as-already. discussed above. As 
regards the applicability of Order 43, the 
following: - observations were made in 
Vishnu Pratap’s case {at pp. 649, 650): 


“It is-true that Orders 40 & 43 both 
apply ‘to the High Court but the question 
here is whether O. 43 makes provision for 
an appeal from one Court te another or 
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it is intended to cover cases of an appeal 
from one Judge to a Bench of the same 
Court......... While S. 96 deals with origi- 
nal decree, S. 104 Civil P. C. deals with 
orders, not being decrees, and the orders 
that are appealable are set out under O. 43, 
C. P. C. The question of an appeal from 
one Court to another Court is no doubt 
governed by the provisions of the Code of 
Civil Procedure but the provision for ap- 
peal from one Judge of a Court toa Bench 
of the same Court is not provided for by 
the Code and must be governed by the 
Letters Patent. 


eeeeee = wt te 


orders appealable then what would be 
the Court to which appeals would lie 
from an order passed bya Division 
Bench and not by a single Judge. We 
are not satisfied that S. 104 or O. 43 
ever intended to deal with appeals from 
a Judge or Judges of one Court to a 
larger number of Judges in the same 
Court. It is no doubt true, as has been 
held by their Lordships of the Judicial 
Committee in ‘Mt, Sabitri Thakurain vV. 
Savi’? (AIR 1921 PC 80) that Sec. 104 as 
well, as O. 43 apply to High Courts but it 
does not mean that they give any right 
to an appeal from an order by a Judge or 
Judges of that Court to a larger number 
of Judges of the same Court independent- 
ly of the Letters Patent of the Court. 
As we have said if O. 43 or S. 104, Civil 
P. C, were made applicable per se, 
without reference to the Letters Patent, 
then even an order passed by a Bench. 
would come under those provisions, but 
“before an appeal can be filed there will 
have to be a Court constituted for hear- 
ing an appeal and the only provision for 
hearing an appeal, from the judgment of 
a single Judge, by a Bench of two or 
more Judges of the same Court is con- 
tained in the Letters Patent of the 
Chartered High Courts. An order, to 
come under the Letters Patent must be a 
judgment, and, if an order is not a judg- 
ment, then Cl. 10 of the Letters Patent 
would not apply and there is no provision 
for constituting a Bench of more than one 
Judge to hear such an appeal. We, there- 
fore, fail to understand how O. 43, R. 1, 
or Sec. 104, Civil P. C. without any ref- 
erence to Cl 10 of the Letters Patent, can 
help the appellants.” : 


64. In this case also, the line of 
reasoning adopted by the Court is the 
same as that of the Bombay High Court 
referred to above. One of the reasons 
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given is that while Order 43. makes: pro- 
vision for appeal from one court.to an- 
other, it is not intended to apply. to an 
appeal from one Judge of the High Court 
to a Bench of the same Court. No reasons y 
have been given by the Judges for hold- 
ing why this is not so particularly in 
the face of the clear provisions of S. 117 
and O. 49, Rule 3, as discussed above. 
Thus, the first part of the reasoning of 
the High Court is totally irrelevant and 
wholly unintelligible. The point at issue is 
if Section 104 read with Ordér 43, Rule 1 
applies to an order passed by District 
Courts in the mofussil, why could it not 
apply to the one passed by the Trial 
Judge when the Letters Patent does not 
in any way bar such an appeal. 

65. Another ground taken by ‘the 
Court is that if Order 43, Rule 1 is made 
applicable to the High Court then a 
strange anomaly will arise in that where 
an appeal lies to the Division Bench, 
how could a further appeal lie to some 
cther bench of the Court. This argument 
also is based on a misconception of Order 
43, Rule 1. It is manifest that if O. 43, 
Rule 1 were to apply to orders passed by 
the Trial Judge, the order would be one 
passed by only one Judge of the High 
Court and, therefore, in the context of 
the original jurisdiction exercised by a 
single Judge of- the High Court, the ap- 
pellate jurisdiction would lie with the 
Division Bench as contemplated by . the 
Letters Patent and the Rules framed by 
the High Court. We are unable to see any 
anomaly or inconsistency in this position. 
Thirdly, the Court seems to have relied on 
a decision of the Privy Council in .Mt. 
Sabitri Thakurain v. Savi, (AIR 1921 PC 
80) and has interpreted the ratio of this > 
case to mean that S. 104 would not apply 
to High Courts which is exactly what the 
Privy Council does not say. With due 
respect, therefore, the learned Judges 
have not correctly appreciated the deci- 
sion of the Privy Council which has no- 
where indicated that Order 43, Rule 1 
would not apply to internal appeals in 
the High Court, on the other hand their 
Lordships of the Privy Council had held 
to the contrary as discussed above. For 
these reasons, therefore, we are of the 
opinion that this case has also not been 
correctly decided and we disapprove the 
reasons given and the decision taken in. 
this case. : oe : 

66. We might also notice a Full Bench 
decision of the Nagpur High Court. in 
Madhukar Trimbaklal v.. Shri Sati Gada-: 
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wari Upasani Maharaj of Sakori, AIR 
1949 Nag 39 where Niycgi, J. observed as 
, follows:— 


_ “Clause 10, Letters Patent defines the 
appellate jurisdiction o= the High Court 
vis-a-vis the judgment passed by a single 
Judge of that Court. It should be observ- 
ed that the Civil Procedure Code does 
not make any provisior in this behalf. 
The right of appeal from a decree of a 
single Judge to the High Court is not 
governed by S. 96 or S-100 or S. 104, 
Civil P. C., but by Cl. 120, Letters Patent 
ET This right of appeal depends on 
the special provision made in the Charter. 
Section 4, Civil P. C., provides that the 
Code does not affect any special jurisdiz- 
tion or power conferred, or any special 
form of procedure prescribed by or under 
any other law for the time being in force. 
Since the special jurisdiction or power is 
‘conferred on the High Court by Cl. 10, 
Letters Patent the provisions in the 
Civil Procedure Code regarding appeals 
cannot come into operazion in regard zo 
‘an appeal from a single Judge of the 
High Court to the High Court.” 


' 67. With due respect, we are unable to 
agree with the opinior expressed ky 
‘Niyogi, J. who has made a bald statement 
that the Code of Civil Procedure does not 
make any provision in regard to an ap- 
peal from an order passed. by a Trial 
Judge to a Division Bench and that the 
right of appeal from a decree of a civil 
Judge to a High Court is not governed by 
S. 100 or S. 104 but by Cl. 10 of the 
Letters Patent of the Nagpur High Court. 
Here again, the learned Judge seems to 
have committed an error apparent on the 
~ face of the record. An examination of the 
language of Sections 9€ to 100 would 
clearly show that the scope of these sec- 
tions is quite different fram that of S. 104. 
Sections 96 to 100 expressly deal with 
the forum of appeal provided by the 
Code against decrees or crders amounting 
to decrees passed by the District Court in 
the mofussil. Section ‘104 is couched in 
very general terms and cannot be limited 
to appeals against orders passed by the 
Courts contemplated in Sections 96 to 100. 
Moreover, S. 104 does noz deal with ap- 
peal against a decree at all but provides 
a forum for appeal agairst orders under 
; Order 43, Rule 1 which are mainly orders 
of a final or quasi-final nature passed 
. during the pendency of a suit. Sec. 104, 
therefore, has a much wider application,,. 
as discussed above, and neither overrides 
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the Letters Patent nor is. it inconsistent 
with the same. For these reasons,. there- 
fore, we are unable to accept the, line of 
reasoning adopted by the aforesaid High 
Court in holding that S. 104 does not ap- 
ply to internal appeals in the High Court 
and we accordingly overrule this decision. 


68. A somewhat identical view was 
taken by a later decision of the Nagpur 
High Court in Ratanlal Jankidas Agar- 
wal v. Gajadhar, AIR 1949 Nag 188. 
where the following observations were 
made:— 


“Firstly, O. 43 has:not been -made ap- 
plicable to appeals from appellate de- 
crees by O. 43, R. 1, though the rules of 
O. 41 have been made applicable to them. 
So S. 104 bars an appeal from the order. 
Moreover, the Civil Procedure Code 
makes no provision for an appeal within 
the High Court, that is to say, from a 
single Judge of the High Court...... Power 
is given to a Division Bench of the High 
Court to hear appeals from decisions of 
a single Judge of the High Court only 
under Cl. 10 of the Letters Patent.” 

69. For the reasons which we have 
already given above, we hold that the 
learned Judges have fallen into the same 
error which was committed by the earlier 
Nagpur case. The first reasoning given 
by Mangalmurti, J. that Crder 43 is not 
applicable to appeals from appellate de- 
crees is wholly irrelevant because the 
guestion is whether under Order 43, R. 1, 
an appeal could lie from a Trial Judge 
te a Division Bench of the High Court. 
Secondly, the learned Judge says that 
S. 104 bars a second appeal from the 
order and that the Code of Civil Prace- 
dure makes no provision for appeal with- 
in the High Court. Here again, the learn- 
ed Judge is wrong because we have 
already pointed out that as far back as 
Hurrish Chunder Chowdry’s case (1882) 
10 Ind App 4 (PC) (supra) it was clearly 
held by the Judicial Committee that Sec- 
tion 588 was applicable even to internat 
appeals in the High Court. On a parity of 
reasoning, therefore, on the basis of which 
we have overruled the decisions of the 
other High Courts, taking a similar view 
we find ourselves unable to agree with 
the view taken by Mangalmurti and Bose, 
JJ. in the aforesaid case and, hold that 
this case is not correctly, decided. 


70. A later decision of the Allahabad 
High Court also seems to have taken the 
same view. In Standard Glass Beads Fac- 
tory: v, Shri Dhar, ATR 1960 All 692 (EBY 
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the follownig observations - were _ made 
(at p.. 695):—. , 


“Such ‘an order if made hy” a subordi- 
nate Court is appealable. under O. 43, R.i, 
C. P. C., it is, as we. have seen ah order 
from which in England an appeal | lies, 
without leave, to the Court of Appeal: if 
the narrower view of the meaning of-the 
word ‘judgment’ be ‘correct such an order 
when made’ by a’ Judge of-a High Court 


in India exercising. original. qetadiction 


would not be -appealable.” 


T1. Here also with due deference to 
the Judges - constituting: the Full Bench, 
we are of opinion that they.committed an 
error in drawing inspiration. from the 
procedure prevailing in England in the 
Court of Appeal. In the first place.- the 
hierarchy of the Courts in India under 
the Civil Procedure Code is: essentially 
different from that in the United : King- 
dom.. Secondly,-there.is no provision 
existing in the English law ‘corresponding 
to Order 43, Rule 1 of an appeal from 
a Trial Judge to a Division Bench under 
_various circumstances. Lastly, this case 
does not seem .to have. considered a large 
number of decisions referred to by us, 
clearly holding that S. 104 read with 
Order 43, Rule 1 applies to appeals under 
the Letters Patent in the High Court. For 
these reasons, therefore, we hold that this 
case also was not correctly decided and 
must be overruled. . . 


72. Another :case taking a contrary 
view is again a case of the Bombay High 
‘Court which also makes a rather interest- 
ing reading. In J. K. Chemicals Lid. v. 
Kreba & Co., AIR 1967 Bom 56, Desai, J. 
speaking for the Court observed on this 
part of the case thus (at: p. 60):— : 


- “The reply to the said argument is that 
the’ provisions ‘of S. 104 and O. 43, R. 1 
provide for an appeal only from:the sub- 
ordinate Court to the higher Cour: and 
not from one part of the Court to the 
other. Ty has been held that the provi- 
sions relating ‘to appeals contained in the 
Civil ‘Procedure Code deal with: ap- 
peals from subordinate Courts te higher 
Courts and’ do not deal with appeals from 
the decisions and decrees of the High 
Court in the exercise of its ordinary or 
extraordinary civil jurisdiction except 50 
far'as the‘ appeal to the Supreme Court is 
concerned. The subject of an appeal from 
the decision of a single Judge of the High 
Court to a Division Bench of the same 
' High Court is dealt with only under the 
Letters Patent and such right is not gov- 
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ered by the provisions of the Civil Pro- - 
This _ 


cedure: Code relating ‘to - appeals: `- 
view has been taken consistently by the. 
High Courts in India and also by the 
Privy. Council (See Hurrish Chunder v. 
Kali Sundari, Debia— ((1983) ILR 9 Cal 482 
at p. 494)” °° 


73. The- first part of the briata 
follows the reasonings. of the two decisions 
of the -Bombay High. Court, discussed 
bove, and are therefore open to the same 
criticism which we have levelled against 
the . previous decisions. Secondly, the 
Court seems to think-that all the High 
Courts in India have consistently taken 
the view: that Order 43,:Rule 1 does not 
apply to internal appeals in the High 
Courts. This is doubtless factually incor- 
rect because we have referred to a large 
number of decisions which have taken a 
contrary view. The High Court was, there- 
fore, not quite. correct in observing that 
the High Courts in India had taken a con- 
sistent view in regard`to this matter, 
Thirdly,.the High Court seems. to have 
relied heavily on the decision of . the 
Privy Council in  Hurrish Chunder 
Chowdry’s case (1882) 10 Ind App 4 (PC) 
(supra) and on Chappan’s case ((1899) ILR 
22 Mad 68) (supra) in holding that O. 43 
did not apply to internal appeals in the 
High Courts which were governed by the 
Letters Patent-alone. Here also, with due 
respect, the High Court has gravely erred. 
We have pointed out while dealing with 
Hurrish' Chunder Chowdry's case (supra) 
that the Privy Council had clearly laid 
down that S. 588 applied to the High 
Court and this position has. been under- 
stood in this very sense by several judg- 
ments ‘discussed above. The High Court, 
therefore,-has not correctly appreciated 
the real ratio óf the Powy Council case, 
referred to above. — 


. 44, As regards Chapoants case ((1899) 
ILR 22 Mad 68) (supra) the conclusion 
of the. High Court is not borne out by the 
ratio of the Full Bench in the said case. 
It would appear that the, Full Bench in 
the aforesaid . case’ was concerned with 
two questions. 

(1) Whether in view ‘of S. 622 of the old 
Code (which corresponds to S. 115 of the. 
Code of 1908) an order passed by a trial 


and 
“ (2) Whether the right of appeal given 


by Cl. 15 of the Letters Patent against . 


an order passed by a trial Judge was con- 


. trolled’ and limited by Ss, 588 and 591 of 


Judge could be revised by a larger Bench, 


` 
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‘the Code of .1877 (which now corres- 
ponds to-Order 43, Rule 1}. : > 

75. In the instant case we are not con- 
cerned with the revisional power .; but 
only with what old Section 588 was.. Far 
from deciding that S. 588 was not con- 
trolled by the Letters Patent, the learned 
Judge. decided to the contrary. To begin 
with, Benson, J. formulated the questions 
referred to the Full Bench thus:— 


. (1) Whether the jurisdiction exercised 
by the High Court under Section 622, 
Civil. Procedure Code, is included in the 
expression “appellate jurisdiction” |as 
used in Section 13 of the High Court Act 
(24 and 25 Vict. Cap. 104) and in Sec.. 36 
of the Letters Patent of 1866, and 

(2) Whether the right of appeal given 
by clause, 15 of the Letters Patent 
against. an order passed by a single Judge 
of the High Court is controlled and 
limited by Sections 588 and 591, Civil Pro- 
cedure Code? 


I am of -opinion ‘that both of these 
questions must be answered in the affirm- 
ative.” . 
and Shephard, . Bete C. J. observed as 
follows: 


“Accordingly I think it ‘must bee assum- 
ed that the judgment of a single Judge 
acting under Section -622 of the Code is 
open to appeal, unless the right of appeal 
has been taken away, by Section 588 of 
that Code. On. that question I entirely 
agree . with. Mr. Justice _ Subramania 
Ayyar. The question is, in my opinion, 
concluded by authority which it is beyond 
our province to criticise.” ` 
and Boddam, J. expressed the following 
opinion: — 


“The result : ‘att this: jidancnt (so far as 
it applies to the question before ‘us) ap- 
pears ‘to me-to come to this, that if the 
order . made ..by a single Judge . only 
amounts to an-order such as is. intended 
by Chapter XLII of the Code, it is net 
appealable unless it is within section 588.” 
and Moore, J. observed as. follows:— 

“It is. clear, however, that | this _could 
not have been: done, for the provisions of 
Sections 588 and 591 do, in certain cases, 
most certainly- apply to the. High Court. 
For example, Section 588, Clause 1, pre- 
vides ‘that if a District Munsif passes an 
‘order under Section 20 of the Code, an 
appeal lies to the District Judge, but that 
there is no second appeal to -the High 
Court, while if a District Judge passes 
such an order an. appeal can --be 
preferred to the High - Court, . What- 
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ever view the taken. of. clause 15 of the 
Letters Patent it would bave been im- 
possible to include Section 588 , among 
those sections that, do not apply to the 
High Court.” 

76:77. This, the ratio decidendi of the 
decision clearly goes to indicate that the 
Full Bench of the Madras High Court had 
held in no uncertain’ terms that S. 588 
applied -to the High Court’ and orders 
mentioned therein passed by a Trial 
Judge would be’ appealable to a larger 
Bench.: This therefore, knocks the -bottom 
out of the decision of the Bombay High 
Court when Chappan’s case ((1899) ILR 
22 Mad 68) (supra) in no way supported 
the view taken by them. For the reasons 
given above, we hold that J. K. Che- 
micals’s case (AIR 1967 Bom 56) (supra) 
was also wrongly decided and can no 
longer be ‘treated as good law. 


78. It is rather unfortunate that des- 
pite clear, explicit, pointed and pragmatic 
observations of the Privy Council in 
Hurrish Chunder Chowdry’s case (1882) 
10 Ind App 4 (PC) (supra) and further 
clarification: by the legislature by in- 
traducing S. 104 of the Code of 1908, 
some of the High Courts seem to have 
stuck to the antiquated view that the pro- 
visions of Order 43, Rule 1 do not apply 
to internal - apa within the High 
Courts. 


38. Thus, after considering the- argu- 
ments of counsel for the parties on the 
first two limbs of the questions, os con- 
-clusions are:— 


- (1) That there ‘is no Sniconiiaeenicy be- 
iween S. 104 read with Order 43, Rule 1 
and the appeals under ‘the Letters ‘Patent 
‘and there is nothing to show that the 
Letters Patent in: any way excludes -or 
overrides. the application. of S. 104 read 
with Order 43, Rule 1 or .to show that: 
these provisions would not apply to in- 
ternal appeals ‘within the High Court. ` 


(2) That even .if it be assumed that 
‘Order. 43, Rule 1. does not apply to Letters 
Patent appeals, . the ‘principles - governing 
these. provisions” “would apply by process 
of analogy. 

.(3) That having. ‘regard to the nature of 
the orders contemplated in the. various 
clauses of Order 43, Rule 1, there can be 
no doubt that these orders purport to 
decided valuable rights of the parties in 
ancillary proceedings ,even though the 
suit is kept. alive and that these orders do 
possess the attributes or character of fina- 
lity..so as to be.. judgments within the 
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‘meaning: of Cl. 15 of the Letters Patent . 


and hence, appealable to a‘larger Bench. 


(4) The concept of the Letters Patent 
governing only the interñal appeals in 
the High Courts and the Code of Civil 
Procedure having no application to such 
appeals is based on a serious misconcep- 
tion of the legal position. 


80. This now brings us to the second 
important point which is involved in this 


‘appeal. Despite our finding that S. 104 
read with Order 43, Rule 1 applies to 
Letters Patent appeals and all orders 


passed by a Trial Judge under clauses (a) 
to (w) would be appealable to the Division 
Rench, there would still be a large num- 
ber of orders passed by a Trial Judge 
which may not be covered by Order 43, 
Rule 1. The next question that arises is 
under what circumstances orders passed 
by a Trial Judge not covered by Order 43, 
Rule 1 would be appealable to a Division 
Bench. In such cases, the import, defini- 
tion and the meaning of the word ‘judg- 
ment’ appearing in Cl. 15 assumes a real 
significance and a new complexion be- 
cause the term ‘judgment’ appearing in 
the Letters Patent does not exclude orders 
not falling under the various clauses of 
-Order 43, Rule 1. Thus the serious ques- 
tion to be decided in this case and which 
is indeed a highly vexed and controver- 
sial one is as to what is the real concept 
and purport of the word ‘judgment’ used 
in Cl. 15 of the Letters Patent. The 
meaning of the word ‘judgment’ has been 
the subject matter of conflicting deci- 
‘sions of the various High Courts raging 
for almost a century and in spite of such 
length of time, unfortunately, no unani- 
mity has so far been reached. As held by 
us earlier it is high time that we should 
‘now settle this controversy once for all as 
far as possible. 


81. We now proceed to deal with the 
main controversy as to what is the true 
scope, meaning and purport of the word 
‘judgment’ used in Cl. 15 of the Letters 
Patent. Numerous authorities on both 
‘sides were cited before us in the course of 
the very able arguments advanced by 
counsel for ‘the parties and it appears 
that there-are three leading judgments 
‘which have spelt out certain tests to 
‘determine as to when an order passed by 
‘a Trial Judge can be said to be a ‘judg- 
‘ment’ within the meaning of Cl. 15 of the 
‘Letters Patent. A very narrow view cn 
this point was taken by a Division Bench 
of the Calcutta High Court in the case.of 
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Justice of the Peace for Calcutta. (1872-8 
Beng LR 433) (supra) where Sir Couch, 
C. J. on an interpretation of Cl. 15 of the 
Letters Patent observed thus: 

“We think that “judgment” in CL 15 
means ʻa decision which affects the merits 
of the question between the parties by 


‘determining some right or liability. It 


may be either final, or preliminary, or 
interlocutory, the difference between 
them being that a final judgment deter- 
mines the whole cause or suit, and a pre- 
liminary or interlocutory judgment deter- 
mines only a part of it, leaving other 
matters to be determined.” : 

82. An analysis of the observations of 
the Chief Justice would reveal that the 
following tests were laid down by him in 
order to decide whether or not an order 
passed by the Trial Judge would be a 
judgment: 
` (1) a decision which affects the merits 
of the question between the parties; 

(2) by determining some right or liabi- 
lity; : . . 
(3) the order determining the right or 
liability may be- final, preliminary or in- 
terlocutcry, but the determination must 
be final or one which decides even a part 
of the controversy finally leaving other 
matters to be decided later. 


83. Thus, examining the tests laid 
down by Sir Richard Couch, C. J. it 
seems to us that the view taken by the 
learned Chief Justice appears to place a 
very strict and narrow interpretation on 
the word ‘judgment’ under which orders 
deciding matters of moment or valuable 
right of the parties without finally decid- 
ing the suit may not amount to a judg- 
ment and hence, not appealable. In giving 
this interpretation the learned Chief 
Justice was guided by two considerations: 

(1) that a liberal ‘interpretation may 
allow vexed litigants to carry any dis- 


‘eretionary order of the Trial Court in ap- 


peal, and (2) that it would confer more 
extensive right to appeal against the 
Judge sitting on the original side than 
the righ: of appeal given to a Trial Judge 
sitting in the mofussil. We are doubtless 
impressed with the argument of the Chief 
Justice and fully appreciate the force of 
the reasons given by him but we- feel 
that despite those: considerations.the law 
must be interpreted as it stands and a 
Court is not justified in interpreting a 
legal term which amounts to a complete 
distortion of the word ‘judgment’:so as to 
deny appeals’ even against unjust. orders 


„any right involved in aay 
” which puts an end to the suit or the pro- 
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to litigants having genuine’ ‘grievances so 
as to make them“scdpegoats in the garb 
of protecting vexatious appeals. In such 
7 bases, a just balance must be struck so 
“as to advance the object of the _ statute 
and give the desired relief to the liti- 
gants, if possible. Although it is true that 
this decision is practically the locus- clas- 
sicus so far as the Calcutta. High Court 
js concerned and has been consistently 
followed by later decisions at the same 
time it cannot be denied that in a num- 
ber of cases the conscience of the Judges 
was so shocked that they tried to whittle 
down or soften the rigours of. this deci- 
sion so much so that in cne case the ob- 
servations of the Chief Justice were not 
only not followed but were described as 
antiquated and in other cases the Judges 
strongly expressed themselves that the 
- High Court should give up its fondness ta 


” stick to the principles laid down by the 


learned Chief Justice. It is not necessary 
for us to burden this judgment with later 


decisions of the Calcutta High Court in 


trying to comment on the correctness of 
the principles laid down by Sir Couch. 
C. J. but a few instances mey be quite 
revealing. 


84. In Chandi Charan Saha v. ni 


` dra Nath Bhattacharjee, 29 Cal LJ-225 : 
(AIR 1919 Cal 667) Sir Asutosh Mookerjee 
in-his leading judgment modified’ the 
Strict rule of interpretation of-‘judgment* 
laid down by Sir Couch, C. J. and point- 
ed out that the words ‘merits of the ques- 
tion between the parties by determining 
a right of liability’, were not to be çon- 
fined or restricted to the controversy ina 
suit itself but could take within its fold 
application 


ceeding. Sir Mookerjee, J. has widened 
the scope of the observations of. Sir 
Couch, C. J. and adopted some of the ob- 
servations of Sir White, C. J. in Tulja- 
ram Row’s case (1912 ILR 35 Mad 1) 
(supra) and in this connection observed 
thus:— 

` “It is plain that the expression ‘some 
right or ‘liability’ is not restricted to the 
right in controversy in the suit itséelf...... 
On the other hand, if we adopt the wider. 
definition formulated by. White C. J. in 
the case of Tuljaram Raw. v. Alagappa 
Chettiar, ((1912).ILR 35 Mad 1), the deci- 


¢ sion is unquestionably a judgment within 


the meaning of the Letters Patent. The 
test is, not what the form >f the adjudica-- 
tion is, but what is its effect in the suit 
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or proceeding in which it is made: If its - 
effect, whatever its form may be, and 
whatever may be-the nature of the appli- 
cation on which it is made, is to put an 
end to the suit or proceeding so far as 
the Court before which the suit or pro- 
ceeding is pending is concerned, or if its 
effect, if it is not complied with, is to put 
an end to the suit or proceeding, the ad- 
judication is a judgment: Mathura v. 
Haran (1915 ILR 43 Cal 857) : (AIR 1916 
Cal 361).” 

In Lea Badin’s case (AIR 1935 Cal 35) 
(supra). the following observations were 
made: 

“To remove the incongruity which ap- 
pears in the decision of this Court and 
to lay down some definite rule’ by which 
orders might be tested when it has to be 
determined whether or not they are ‘judg- 
ments’ within the meaning of the Clause, 
this Court will some day have to abandon 
its fond adherence to the antiquated de- 
finition of Couch, C. J. and boldly ac- 
knowledge its allegiance to the tests laid 
down ‘by White, C. J.” 

(Emphasis siki 

'85. After making these observations 
the Court further reiterated the position 
in ‘the following words: - 

“In ‘more decisions than one of this 
Court this definition of ‘judgment’ given 








‘by Couch, C. J. has been described as 


classical. and yet in a long course’ of 
decisions this Court ‘has repeatedly ex- 
pressed’ the view that the definition is 
not absolutely exhaustive......... Treating 
this definition as not of an inflexible 
character and yet not expressly purport- 
ing to extend it, the Court has in nume- 
rous cases emphasised- the necessity of 
scrutinizing the nature of the decision in 
each particular case in order to find out 
whether the decision amounts to a ‘judg- 
ment’ within the meaning of the Clause.” 


- 86. In Shorab Merwanji Modi v. Man- 
sata Film. Distributors, AIR 1957 Cal 727 
the following observations were made 
{at p. 731): 

“On a strict construction of the Cal- 
cutta test, the right or liability must mean 
some right or liability which is a subject- 
matter. of controversy in the suit or pro- 
ceeding, but in its application to indivi- 
dual cases, that strict construction has 
not been adhered to and was indeed often 
himself 
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who was the author of the test. Orders 
concerning the jurisdiction of the Court 
to entertain a suit, as distinguished from 


matters of the actual. dispute between the ` 


parties, were held by him to come within. 
the category of judgments.” : 


87. In Mohammed Felumeah v. S. 
Mondal, AIR 1960 Cal 582 tke Court 
pithily ‘observed ’ as follows (at p. 585) :— 

“Now, so far'as this Court is concern- 
ed, ‘there is a considerable body. of judicial 
opinion, which, while holding <hat Sir 
Richard Couch’s above definition is classi- 
cal and of pre-eminent’ practical import- 
ance and usefulness, has consistently re- 
fused to regard it‘as, in any sense, ex- 
haustive or inflexible. Indeed, in essence: 
and truth, -it has been accepted merely as: 
the starting point on a broad open field, 
stretched. in front of it in. all its vastness 
and immense magnitude, and Judges have 
always ‘endeavoured to extend it and ex- 
pand the different aspects of the term and 
te give it a wide and extended meaning, 
though, of course,. within certain limits.” 


88. The other leading case which: puts 
even a narrower interpretation and, 
cur opinion, a clearly wrong one, on the 
word. ‘judgment’ is the Full Berch deci- 
sion of the Rangoon High Court in In Re 
Dayabhai Jiwandas’s case (AIR 1935 
Rangoon 267) (supra) where the follow- 
ing observations were made: 

"Í am of opinion that in the Letters. 
Patent of the High Courts, the word ‘judg- 
‘ment’ means and is a decree in a suit by 
which the rights of the parties .at issue. in, 
the suit are determined.” 

89. With due respect to the learned 
Chief Justice and the Judges-who agreed 
with him, we are unable to accept the in-- 
terpretation of the word ‘judgment’ given 
by the Chief Justice which. ‘runs counter: 
_to the very spirit and object'of zhe word. 
‘judgment’ appearing in cl. 15 of . the 
Letters Patent.. The learned Chief Justice 
seems to have fallen. into the error. of 
‘equating the word, ‘judgment’ with 


‘decree’ as used in the Code of Civil Pro- 


cedure when, as pointed out above, the 
words ‘judgment’ and ‘decree’ used in the 
Code cannot form a safe basis to` deter- 


mine the definition of the word ‘judgment’ 


in the Letters Patent. particularly when 


the Letters Patent has deliberately dropp- 


ed the word ‘decree’ from ‘judgment’. 
We are, therefore, unable to hold that the 
view taken by the, Chief Justice, Sir Page, 
is correct and accordingly - overrule the 
same. 
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90. -The next leading case which lays 
down the test of a ‘judgment’ and which 
seems to have found favour with most of 
the High Courts in India is the test laid 
down by Sir Arnold White, 
Tuljaram Row’s case (1912 ILR 35 Mad 1) 
(supra) where the learned Chief Justice 
pointedly spelt out various tests and ob- 
served thus :—- 


“The test seems to me to be not what is 
the ferm of the adjudication but what is 
its effect in the ‘suit or proceeding in 
which ‘it is made. If its effect, whatever 
its form-may be, and whatever may be the 
nature of the application on which it is 
made, is to put an end to the suit or pro- 
ceeding. so far as the Court before which 
the suit or proceeding ‘is. pending is con- 
cerned, or if its effect, if it is not complied 
with, is to put an ‘end to the suit or pro- 
ceeding, I think the adjudication is a 
judgment within the meaning 
clause. An adjudication on an application 
which is nothing more than a step towards 
obtaining a final adjudication in the suit 
is not, in my opinion, a judgment within 
the meaning of the Letters Patent. , 


I think, too, an order on an independent - 


proceeding which is ancillary to the suit 
(not instituted as a step towards judg- 
ment, but with a view to, rendering the 
judgment effective if-obtained)— e: g., an 
order on an application for an interim in- 
junction, or for. the. appointment of a 
receiver is a ‘judgment’ within the mean- 
ing ofthe clause.” 


‘91. -Analysing the observations of the 
learned Chief Justice it would appear 
that he has laid down the following tesis 
in order to assess the import and defini- 
tion of the ‘word ‘judgment’ as used in 
Cl. -15 of the Letters Patent:— 

(1) It is not the form of adjudication 
which is to be.seen but its’ actual effect 
on the suit or proceeding; 

(2) If, irrespective of the form of the 
suit or proceeding, the order impugned 
puts an end to the suit or proceeding it 
doubtless amounts. to a judgment; 


(3) Similarly, the effect of the order, if 
not complied. with, is to terminate’ the 
proceedings, the said graer would amount 
to a judgment; ` 

‘(4) Any order in an independent pro- 
ceeding which is ancillary to the suit (not 
being a step towards judgment) but is de- 
signed to render the judgment effective 
can also be termed as judgment within 
the meaning of the Letters Patent, 
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of the 
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So far. as this. test is concerned, the 
‘earned Chief Justice hae in mind orders 
passed by ‘the Trial- Judge granting. or 
refusing ad interim injunction or appoint- 
ing or refusing to appoiny a receiver. 

(5) An ordér may be < judgment even 
if it does not.affect the merits of the 
suit or proceedings or do2s not determine 


any rights in question rzised in iha suit 


or proceedings. 

' (6) An adjudication based on a refusal 
to exercise discretion the effect of which 
is to dispose of the suit, so'far as that 
particular adjudication is concerned, 
would certainly amount to a -judgment 


within the meaning of the Letters Patent. 


92. Similarly, Krishnaswami Ayyar, J., 
who agreed with the Chief Justice in the 
above case, pointed out -hat even an in- 
 terlocutory judgment which determines 
some preliminary or suberdinate point or 
plea or settles some step without adjudi- 
cating the ultimate right of the parties 
may amount to a judgment. With due 
respect we think that if the observations 
of Krishnaswamy Ayyar, J. are carried to 
its logical limit every interlocutory order 
would have to be held to be appealable. 

93. So far as. the tests laid down by 
White, C. J., and as analysed by us, are 
concerned we are inclined to agree gene- 


rally with these tests though we feel that 


some of the tests laid down are far toó 
wide and may not be quite correct. While 
the view. taken by Sir Richard Couch, 
C. J. in Justice of the Peace for Calcutta 


(1872-8 Beng LR 433) (supra) is much too- 


strict, the one taken by Cir. Whité, C. J. is 
much too wide. The corr=ct test seems to 
ç; lie somewhere in between the tests laid 
” down by the aforesaid jurists. 


94. We might ‘point out that the tests 
laid down by the Calcutta High Court 
have been consistently followed by- the 
Bombay High Court and also’ by a large 


majority of the later decisions of the Cal- ` 


cutta High Court in Lea’ Badin v. Upendra 
Mohan Roy Chaudhury (AIR 1935 .° Cal 
35), Gangadhar v. Kanti Chunder Mukher— 


jee (1936-40 Cal WN 126%), Shorab Mer-. 


wanji Modi v. Mansata Film’ Distributors 
(AIR 1957 Cal 727), Mohammed Felumeah 
v. S. Mondal (AIR 1960 Cal 582). Some 
of the decisions have sounded a discord- 
. ant note and have gone to the extent 
of characterising the. view of Sir Couch, 
C. J. as being antiqua:ed and have 
strongly expressed the view that the 
Calcutta High Court should give up its 
fondness for the strict” test laid down 
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by Sir Couch in Justice of: the Peace: for 
Calcutta’s case. On the other hand, the 
tests: laid down by Sir -White, C. i in 
Tuljaram Row’s.case (1912 ILR 35- Mad 
1) have been followed by the Lahore 
High Court in Ruldu Singh v.” Sanwal 
Singh. (ATR 1922 Lah 380 (2)) and- by 
some other High Courts in Standard 
Glass Beads Factory v. Shridhar (AIR 


‘1960 All 692) (FB) and later- decisions of 


the Madras High Court as also by 
Andhra Pradesh - High Court in Kuppa . 
Viswapathi v. . Kuppa Venkata Krishna 
Sastry, AIR 1963 Andh Pra 9. 

95. ‘A Full Bench .of the Allahabad 
High Court, however, in. Mt.. Shahzadi 
Begam v. Alakh Nath (AIR 1935: All 620 
(2)), dissented from the view. taken ` by 
the Madras High Court and held that 
the tests laid down-by that High Court in 
the aforesaid case were rather too wide. 
In this connection, Sulaiman, C. J., speak- 
ing for the Court observed as follows :— 

“We would like to «point out that the 
test laid down by the learned Chief Jus- 
tice of the Madras High Court. is put in 
too wide a language and cannot be ac- 
cepted as laying Sowa the correct crite- 
rion. h 


96. Similarly, ina later Full Bench 
decision. of-the Nagpur High Court in 
Manohar Damodar Bhoot v. Baliram 
Ganpat Bhoot, AIR` 1952 Nag 357, 
Hidayatullah.. J. (as he then was) who 
wrote the leading judgment, very pithily 
described the essential requisites and the 
exact meaning of the word ‘judgment’ as 
used in the Letters Patent and observed 
thus’ (at p. 376): : 

“A judgment. means, a decision in..an 
action whether :final, preliminary or inter: 
locutory which decides either wholly or 
partially;: but conclusively in so far .as 
the Court is concerned, the controversy 
which is the ‘subject of -the action. It does 
not include a decision which is on- a 
matter of procedure, nor one which is an- 
cillary to the action even though it may 
either imperil the ultimate decision or 
tend to make it effective. The decision 
need not be immediately executable ‘per 
se’ but if left untouched must result in- 


‘evitably, without anything further, save 


the determination of consequential de- 
tails, in a decree or decretal orders, that 
is to say, an executive document directing 
something to be done or not to be done 
in relation to the facts of the controversy. 
The decision may itself order that thing 
to be done -or not to`be done or it may 
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leave that over till after the ascertain- 

ment of some details but it must not be 

interlocutory having for its purpose the 

ascertainment of some matters cr details 

prior to the determination of the whole 
-or any part of the controversy.” 


97. The pointed observatiors of the 
Hon’ble Judge try to synthesize the con- 
flicting views taken by the Calcutta and 
the Madras High Courts and, in our opi- 
nion, they represent the true scope and 
import of the word ‘judgment’ as used in 
the Leiters Patent. The learned Judge 
while making these observations has 
made an exhaustive analysis of a large 
number of cases. 

98. Having dealt with the main cases 
of the various High Courts reflecting dif- 
ferent and variant views, we do not think 
it necessary to multiply authoricies on 
this subject which have been fully de- 
bated in the decisions we have referred 
to. We shall now proceed torefer to the 
decisions of this Court with respect io the 
incidental observations made by them 
regarding the scope and meaning of the 
word ‘judgment’ before giving >ur own 
view of the matter. Before, ‘nowever, 
dealing with the cases of this Court we 
might indicate that in view of she deci- 
sions taken by us regarding the applica- 
bility of Section 104 read with Order 43, 
Rule 1 even to internal appeals in the 
High Court, the controversy regarding 
the meaning of the word ‘judgment’ has 
been largely narrowed down end suffi- 

- ciently abridged because the ordərs men- 
tioned in clauses (a) to (w) of Order 43, 
Rule 1 having been held to be appeal- 
able, there would be only a few cases 
left in which the question as to whether 
or not the orders passed by the trial 
Judge are judgments would arise. After 
discussing the decisions of this Court, we 
shall give a list of illustrative cases 
which may justly be described as 'judg- 
ment’ within.the meaning of th> Letters 
Patent so as to cover almost the entire 
field though a few cases still may have to 
be determined according to the princi- 
ples laid down. 

99. The first decision of this Court 
which is relevant is Asrumati D2bi’s case 
(AIR 1953 SC 198) (supra). In this case 
the only question involved was whether 
an order transferring a suit uncer Cl. 13 
of the Letters Patent satisfied’ the tests 
of a judgment as mentioned in Cl. 15 of 
the Letters Patent. This Court while re- 
ferring to the Calcutta and Madras deci- 
sions refrained from giving any particu- 
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‘except that they held that 
the mere order of transfer under Cl 13 
of the Letters Patent could not be said to 
be a judgment and was therefore ` not 
appealable. This Court pointed out that 
the order neither affected the merits of 
the controversy nor did it terminate or 
dispose of the suit. In this connection, 
the Court observed as follows (at p. 200); 


“The judgment must be the final ‘pro~ 
nouncement which puts an end'to the 
proceeding so far as the court dealing 
with it is concerned. It certainly involves 
the determination of some right or liabi- 
lity, though it may not be necessary that 
there must be a decision on the ‘merits. 
indicated what the essential 
features of a ‘judgment’ are according 
to both the Caleutta and the Madras High 
Courts and all that we need say is that, 
in our opinion; an order under clause 13 


of the Letters Patent does . not 
satisfy the tests of a ‘judgment’ ‘as 
formulated by either of these 


High 
Courts.” . 

100. Apart from this what is more im- 
portant is that the Court clearly observ- 
ed that as an order granting leave under 
clause 12 of the Letters Patent consti- 
tutes the very foundation of the suit, 
hence if by an order such leave is re- 
scinded the suit automatically comes to 
an end and there can be no doubt that 
such an order would be a judgment. In 
this connection this Court observed as 
follows (at p. 201): ` 


"Leave granted under. clause 12 of the 
Letters Patent constitutes the very 
foundation of the suit which is instituted , 
on its basis. If such leave is rescinded, 
the suit automatically comes to an end 
and there is no doubt.that such an order 
would be a judgment.” . 


101. Thus, from this case an‘ impor- 
tant test that can be spelt oùt is that 
where an order which is the foundation 
of the jurisdiction of the Court or one 
which goes to the root of the action,’ is 
passed against a particular party; it 
doubtless amounts to a judgment. As we 
have already pointed ovt apart from these 
observations this Court refused to em- 
bark on an enquiry as to in what’'cases 
an order passed by a trial Judge ‘would 
be a ‘judgment’ for purposes of appeal 
before a larger Bench. : ee ER, 

‘102. Again in Union. of.īIndia ve 
Mohindra Supply Co. (AIR 1962.SC 256} 
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.(supra),. this: Court Shades held that, in’ 


enacting Section 104.the intention of the 
Legislature was to preserve the Letters 
Patent jurisdiction of the High Court and 
provide for a right. to appeal from the 
trial Judge to the Division Bench with- 
out affecting the provisions of the. Code 
of 1908. In this connection, the Court ob- 
served as follows (at p.. 262): 


“Under the Code, as amended, the view 
has consistently been taken that inter- 
locutory judgments (i. e., decisions though 
not amounting to decrees which affect 


the merits of the questions between the 


parties by determining some right or li- 
ability) passed by single 
under the Letters Patent.” 


103. We might mention here that the 


. observations of this Court completely de- 


molish the arguments of some of the High 
Courts that Section 104 does not apply 
to internal appeals in the High Court be- 
cause this court while referring to the 
Code made specific reference to Sec. 104 
in the previous paragraph. Apart from 
this, there is no observation by this Court 
regarding essential requisites of a judg- 
ment. In State of U. P. v. Dr. Vijay Anand 
Maharaj (AIR 1963 SC -946), the order 
impugned passed by the single Judge was 
an order dismissing an application filed 
by the applicant to review the order of 
the trial Judge. The question for deter- 
mination was whether the order was & 
judgment so as to be appealable to the 
Division Bench. This Court referred te 
the observations of Hidayatullah, J. ex- 
tracted in Manohar v. Baliram (AIR 1952 
Nag 357) (FB) (supra), and though they did 


“not expressly. approve this decision they 


indirectly seem to have been impressed 
by the reasons given by Hidayatullah, J- 
Nothing further was said by this Court 
because it held that on the facts of that 
case the order of the trial Judge dismiss- 
ing the application for review was ap- 
pealable. We might’ mention here that 
under clause (w) of Order 43, Rule 1 an 
order granting an application for review 
is appealable. On a parity of reasoning 
therefore, an order dismissing an ap- 
plication for review would also be ap- 
pealable under the Letters Patent being 
a judgment though it is not made appeal- 
able under Order 43, Rule 1, 


104.’ In Shankarlal 
(AIR 1965 SC 507) 


Aswarwals 4 case 
(supra), while indi- 


eating the divergence of judicial opinion - 


‘on the’ subject.this Court held -that-.:: an 
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Section .202 of the Indian . 
Companies Act was. a judgment. within 
the meaning of Letters Patent and there- 
fore. appealable. We might mention here 
that the Companies Act which confers ad- 
ditional original jurisdiction on the trial 
Judge expressly makes an order passed 
by the trial Judge under Section 202 ap- 
pealable and, -therefore, it is manifest 
that any. order passed under Section 202 
would have to be appealable under the 
Companies Act and therefore it was 
rightly construed as a judgment. 


105. In Radhey Shyam v. Shyam 
Behari. (AIR 1971 SC 2337) (supra), the 
question was whether in an applica- 
tion under Order 21, Rule 90 to set aside 
an auction sale an order passed by the 
court would -be a judgment affecting 
valuable rights. This Court held that an 
order in such . proceedings affected valu- 
able rights and was therefore appealable. 
In this connection, the Court observed as 
follows (at p. 2341): 


- "In our view an order in a proceeding 
under O. XXI, R. 90 is a. “judgment” in 
as much as such a proceeding raises a 
controversy between the parties therein 
affecting their. valuable rights and the 
order allowing the application. certainly 
deprives the purchaser of rights accrued 
to him as a result of the - auction-sale.” 


106.- Thus, the only point which emer- 
ges from this decision is that whenever a 
trial Judge decides a controversy which 
affects valuable rights of one of the par- 
ties, it must be treated to ke a judgment 
within the meaning of the Letters Patent. 


107. The last case of this Court to 
which our attention has been drawn is 
Shanti Kumar R. Canji v. Home Insurance 
‘Co. of New York, (1975) 1 SCR 550 : (AIR 
1974 SC 1719) where the court was con- 
sidering the effect of an order passed by 
the trial Judge allowing amendment of 
the plaint and the question at issue was 
whether such an order would be a judg- 
ment within the meaning of the Letters - 
Patent. The following observations were 
made. by this Court in the aforesaid case 
(at p, 1722 of ATR): 


“We are in agreement with the view 
expressed by the High Court at Calcutia 
in the M. B. Sirkar’s case (AIR 1956 Cal 
630) as to when an order on an application 
for.amendment can become a judgment 
within the meaning of: clause 15 of the 
Letters Patent. If an amendment merely 
allows. the „plaintiff to state a new cause 
of action or ta „ask a new relief or to in- 


1814 S., C, 


‘clude a new ground. of relief all that 
‘happens is that it is possible for the plain- 
tiff to raise further contentions in the 
suit, but it is not decided whether . the 
-contentions are right. Siich an amend- 
ment does nothing more than regulate 


the .procedure applicable to the suit. It` 


does not decide any question which 
‘touches the merits of the controversy be- 
tween the parties. Where, on the other 


‘hand, an amendment takes away from 
the defendant the defence of inmunity 
from any liability by reason of limitation, 











it is a judgment within the meaning of. 





clause 15 of the Letters Paterit. The reason 
why it becomes.a judgment .is that it is a 
‘decision affecting the merits of the ques- 
tion between the parties by determining 
ithe ‘right or liability ‘based on limitation. 
It is the final decision ‘as far as the trial 
Court is concerned. - . 


In finding out whether the order is a 
judgment within the meaning of zlause 15 
of ‘the Letters Patent it has to ‘se found 
out that the order affects the merits ` of 
the action between the parties by ‘deter- 
mining some right or liability. The right 
or liability is to ‘be found oùt by: the 
court, The nature ofthe order will have 
‘to ‘be examined in order to ascertain whe- 

_ther there has been a determination of 


any right or liability.” (Emphas‘s ours). ` 


‘Thus, having noticed the ratio of some of 
the cases of this Court referred 
to above, regarding the tests to deter- 
‘mine ‘the import and meaning: of the word 
‘judgment’ we now proceed to deal with 
.the specific question after interpreting 
clause 15 of the Letters Patent of the 
‘Bombay High Court and the -correspond- 
ing clauses of Letters Patents of other 
High Courts. We shall endeavour to inter- 
pret the connotation and the import of 
the word ‘judgment’ particularly in the 
light of pertinent and pointed observa- 
tions, made by this Court on earlier oc- 
casions as discussed above. 


108. "The relevant portion of Cl. 15 
of the Letters Patent may | be Sa 
thus :— 

“We do further ordain that an appeal 
shall lie to the-said High Court oz J udi- 
cature at Madras, Bombay, Fort William 
in Bengal from the judgment... of ons 
Fudge of the said High Court.. 

409. Clause 15 makes no attemst to 
define what a judgment is. Letters 
Patent is ‘a ‘special law which § ceive out 
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its, own ‘sphere, it would nof be possible 
for us to project the. definition of the 
word “judgment’ appearing in Sec. 2 (9) 
-of the Code of 1908, which defines ‘judg- 
ment’ into the Letters Patent: ` 


Judgment’ means the statement given 
Be the Judge of the Brounds of a decree 
or order.” 


110. In Mt. Shahzadi Begam v. Alakh 

Nath, AIR 1935 All 620 (2) (FB), Sulaiman, 
C. J., very rightly pointed out that as the 
Letters Patent were drafted long before 
even the Code of: 1882 was passed, the 
word ‘judgment’ used in the Letters 
Patent cannot be relatable to or confined 
‘Judgment’ as con- 
tained ‘in the. Code of Civil Procedure 
which came into existence long after the 
Letters Patent were given. In this con- 
nection, the Chief J cane observed as fol- 
lows: — 
- “It has been held in numerous cases 
that as the Letters Patent were drafted 
long before even the earlier Code of 1882 
was passed, the word ‘judgment’ used 
therein does not mean the judgment as 
defined in the existing Code of Civil Pro- 
cedure. At the same time the word ‘judg- 
ment’ does not include every possible 
order, final, preliminary or interlocutory 
passed by a Judge of the High Court.” 

111. We find ourselves in complete 
agreement with the observations made by 
the Allahabad High Court on this asnan 
of the matter. ; 


"112. The definition of the word ‘judg- 
ment’ in sub-section (9) of Section 2 of 
the Code of 1908 is linked with the 
definition of ‘decree’ which is defined in 
sub- section (2) of Section 2 thus: 


« ‘decree’ means the formal expression 
of an adjudication which, so far as. re- 
gards the Court, expressing it, conclusive- 
ly: determines the rights of the parties 
with regard to all. or. any of the matters 
in controversy in the suit and may be 
either. preliminary’ or final. It shall be 
deemed to include . the 
plaint and the determination of any ques- 


ro 


tion within Section 47 or Section 144, but. 


shall not ‘include— 
‘(a) any adjudication from which an ap- 
peal lies. as an appeal from an order, or 


(b) any order of dismissal for default. 


Explanation :— ‘A decree is preliminary * 


when further proceedings have: to - be 
taken before the suit can be completely 
disposed of. It is final’ when such ad- 
judication completely disposes of the suit, 


rejection of a 
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It may be partly prelim=nary and partly 
final.” 

` 143. Thus, - 
Procedure, a 


under the Code of Civil 
judgment consists of ‘the 


@ reasons and grounds for a decree passed 


ex 


by a court. As a judgment constitutes 
the reasons for the decree it follows as a 


matter of course that the judgment must | 


be a formal adjudicatimm which conclu- 
sively determines the rights of the. parties 
with regard to-all or any of the matters 
in controversy. The concept of a judg- 
ment as defined by the Code of Civil 
Procedure seems to be rether narrow and 
the limitations engraftec by sub-sec. (2) 
of Section 2 cannot be physically import- 
ed into the definition of the word ‘judg- 
ment’? as used in Cl. 15 of the Letters 
Patent because the Letters Patent has ad- 
visedly not used the term ‘order’ or 


- ‘decree’ anywhere. -The intention, there- 


fore, of the givers of the Letters Patent 
was that the word ‘judgment’ ‘should re- 
ceive a much wider and more liberal in- 
terpretation than the word ‘judgment 
used in.the Code of Civil Procedure. At 
the same time, it. cannot be said that any 
order passed by-‘a trial Judge would 
amount to a judgment; otherwise there 
will be no end to the number of orders 
which would be appealable under the 
Letters Patent. It seems to us that’ the 
word ‘judgment’ has undoubtedly a con~ 
cept of finality in a brcader and not a 
narrower sense. In other words, a judg- 
ment can be of three kinds :— 


(1) A final judgment— A  judgmen: 


' which decides’ all the qvestions or issues 


in controversy so far as the trial Judge 


. is concerned and leaves, nothing else tò 
be 
Pai 


decided. This would mean that by 
virtue of the judgment, the “suit or ac- 
tion ‘brought by the plaintiff is dismissed 
or decreed in part’ or ir full. Suéh an 
order passed by the trial Judge indisput- 
ably and unquestionabl; y is a Judgment 
within the meaning of the Letters Patent 
and even amounts to a decree so that ar, 
appeal would lie from such a judgment 
to a Division Bench. 

{2) A. preliminary judgment— This 
kind of a judgment may take two forms— 
(a) where the trial Judge by an order dis- 
misses the suit without going into the 
merits of the suit but only on a prelimi- 
nary objection raised by. the defendant or 
the party opposing on che ground that 
the suit is not maintainable. Here also, as 
the suit is finally decided one way or the 
other, the order passed by the trial Judge 
would. be a judgment finally deciding the 
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cause so: far as the trial Judge is con= 
cerned and, therefore, appealable to the 
larger Bench. (b) Another shape which 
a preliminary judgment may take is that 
where the trial Judge passes an order 
after hearing the preliminary objections: 
raised by the defendant. relating to. main- 
tainability of the suit, e. g., bar of juris- 
diction, res judicata, a manifest defect in 
the suit. absence of.notice under Sec. 80: 
and the like, and these objections are 
decided by the trial Judge against the 
defendant, the suit is not. terminated but 
continues and has to be tried on merits 
but the order of the trial Judge rejecting: 
the objections. doubtless. adversely af-. 
fects a valuable right of. the defendant. 
who, if his objections are valid, is entitl- 
ed to get the suit dismissed on prelimi- 
nary grounds. Thus,. such an. order even: 
though it keeps the suit alive, undoubted- 
ly decides an important aspect of the. 
trial which affects a vital right of the 
defendant and must, therefore, be con- 
strued to be a judgment so as to be ap- 
pealable to a larger Bench. 


(3) Intermediary or interlocutory ' judg- 
ment— Most of the: interlocutory. orders: 
which contain. the quality of finality are. 
clearly specified in. clauses. (a) to (w) of 
Order 43, Rule 1 and’ have already been. 
held by us to be judgments within the 
meaning of the Letters Patent and, there- 
fore, appealable. There may also be 
interlocutory orders which: are not cover~ 
ed by Order 43, Rule 1 but which. also: 
possess the characteristics and trappings 
of finality in that, the orders may adverse- 
ly affect a valuable right of the party or 
decide an important aspect of the trial m 
an ancillary proceeding. Before such am 
erder can be a judgment the adverse ef- 
fect on the party concerned. must be. 
direct and: immediate rather than indirect 
or remote. For instance, where the trial. 
Judge in. a suit under Order 3% of the 
Code of Civil Procedure refuses- the de~ 
fendant leave to defend the. suit, the 
order directly affects the. defendant be- 
cause he loses a..valuable right. to defend 
the suit and his remedy is. confined only 
to contest ‘the plaintiffs. case on. his own. 
evidence without being given a chance to. 
rebut. that evidence. As such an order 
vitally affects a valuable right of the 
defendant it will undoubtedly. be treated 
as a judgment within the meaning of the 
Letters Patent. so as to be appealable to 
a larger, Bench. Take the converse case 
in a similar suit. where the trial Judge 
allows the defendant te defend. the suit 
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in which case although the plaintiff is 
adversely affected but the damage or pre- 
judice caused to him is not direct or im- 
mediate but of a minimal nature and 
rather too remote because the plaintiff 
still possesses his full right to show that 
the defence is false and succeed in the 
suit. Thus, such an order passe by the 
trial Judge would not amount to a judg- 
ment within the meaning of clause 15 
of the Letters Patent but will be purely 
an interlocutory order. 

Similarly, suppose the trial Judge 
passes an order setting aside an 2x -parte 
decree against the defendant, which is 
not appealable under any of the clauses 
of O. 43, R. 1 though an order rejecting 
an application to set aside the decree pass- 
ed ex parte falls within Order 43, Rule 1, 
clause (d) and is appealable, the serious 
question that arises is whether or not the 
order first mentioned is a judgment with- 
in the meaning of Letters Patent. The 
fact, however, remains that the order 
setting aside the ex parte decree puts the 
defendant to a great advantage and works 
serious injustice to the plaintiff because 
as a consequence of the order, the plain- 
tiff has now to contest the suit and is 
deprived of the fruits of the decree passed 
in -his favour. In these circumstances, 
therefore, the order passed by zhe trial 
Judge setting aside the ex parte decree 
vitally affects the valuable rights of the 
plaintiff and hence amounts to én inter- 
locutory judgment and is therefore; ap- 
pealable to a larger Bench. 


114, In the course of the trial, the trial 
Judge may pass a number of orders 
whereby some of the various steps to be 
taken by the parties in prosecution of the 
suit may be of a routine nature while 
other orders may cause some inconveni- 
ence to one party or the other, e. g. 
an order refusing an adjournment, an 
order refusing to summon an additional 
witness or documents, an order refusing 
to condone delay in filing documenis 
after the first date of hearing, an order 
of costs to one of the parties fcr its de- 
fault or an order exercising discretion 
in respect of a procedural matter against 
cne party or the other. Such orders are 
purely interlocutory and cannot consti- 
tute judgments because it will always be 
cp°n to the aggrieved party to make a 
gr‘evance of the order passed against the 
party concerned in the appeal against the 
final judgment passed by the trial Judge. 

115. Thus, in other words every inter- 
}locutory order- cannot be regarded as a 
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judgment but only those orders would 
be judgments which ‘decide matters of 
moment or affect vital and valuable rights 
of the. parties and which work serious 
injustice to the party concerned. Simi- 


larly, orders passed by the trial Judge 


deciding question of admissibility or rel- 
evancy of a document also cannot be 
treated as judgments because the grie- 
vance on this score can be corrected by 
the appellate court in appeal against the 
final judgment. 


116. We might give another instance 
of. an interlocutory order which amounts 
to an exercise of discretion and which 
may yet amount to a judgment within 
the meaning of the Letters Patent. Sup- 
pose the trial Judge allows the plaintiff 
to amend his plaint or include a cause 
of action or a relief as a result of which 
a vested right of limitation accrued to 
the defendant is taken away and render- 
ed nugatory. It is manifest that in such 
cases although the order passed by the 
trial Judge is purely discretionary and 
interlocutory, it causes gross injustice to 
the defendant who is deprived of a valua- 
ble right of defence to the suit. Such an 
crder, therefore, though interlocutory in 
nature contains the attributes and charac- 
teristics of finality and must be treated 
as a judgment within the meaning of the 
Letters Patent. This is what was held by 
this Court in Shanti Kumar’s case (AIR 
1974 SC 1719) (supra), as discussed above. 


117. Let us take another instance of a 
similar order which may not amount to a 
judgment. Suppose, the trial Judge- al- 
lows the plaintiff to amend the plaint by 
adding a particular relief or taking an 
additional ground which may be incon- 
sistent with the pleas taken by him but is 
not barred by limitation and does not 
work serious injustice to the defendant 
who would have ample opportunity to 
disprove the amended plea taken by 
plaintiff at the trial. In such cases, the 
order of the trial Judge would only be 
a simple interlocutory order without con- 
taining any quality of finality and would 
therefore not be a judgment within the 
meaning of clause 15 of the Letters 
Patent. - 


`118. The various instances given by us 
would constitute sufficient guidelines to 
deiermine whether or not an order pass- 
ed by the trial Judge is a judgment with- 
in the meaning of the Letters Patent. ` We 
must however hasten to add that instan- 
ces given by us are illustrative and not 
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exhaustive. We have already. referred to 
the various tests laid down by the Cal- 
cutta, Rangoon and Madras High Courts.. 
So far as the Rangoon High Court is con- 
¥cerned we have already pointed out that 
the strict test that an arder passed by 
the trial Judge would be = judgment only 
if it amounts to a decree under the Code 
of Civil Procedure, is legally erroneous 
and opposed to the very zehor and spirit 
of the language of the Letzers Patent. We, 
therefore, do not approve of the test laid 
down by the Rangoon High Court and 
that decision therefore has ‘to be confined 
only to the facts of that particular case 
because that being a case of trans- 
fer, it is manifest that no question of 
any finality was involved in the order of 
transfer. We would like to adopt and ap- 
prove of generally the tests laid down by 
Sir White, C. J. in Tuljaram Row’s case 
“(1912 ILR 35 Mad 1) ‘supra), (which 
seems to have been followed by most of 
the High Courts) minus the broader and 
the wider attributes adumbrated by Sir 
White, C. J. or more explicitly by 
Krishnaswamy Ayyar, J. as has been re- 
ferred to above. 


119. Apart from the tests laid down 
by Sir White, C. J., the. following con- 
siderations must prevail with the court : 

(1) That the trial Judge being a senior 
court with vast experience of various 
branchés of law. occupy:ng a very high 
status should be ‘trusted to pass discre- 
tionary or. interlocutory. orders with due 
regard to the well settled principles of 
civil justice. Thus, any discretion exercis- 
ed or routine orders passed by the trial 
Judge in the course of the suit which may 
cause some inconvenience or, to some ex- 
tent, 
cannot be treated as a judgment other- 
wise the appellate court ‘Division Bench’ 
will be flooded with appeals from all 
kinds of orders passed by the trial Judge. 
The courts. must give sufficient allowance 
to the trial Judge and raise a presump- 
tion that any discretionary order which he 
passes: must be presumed to be correct 
unless it is ex facie legally erroneous or 
causes grave and substantial injustice. 


(2) That the interlocttory order in 
order to be a judgment must contain the 
traits and trappings of. finality either 
when the order decides the questions in 
controversy in an ancillary proceeding or 
in the suit itself or in a Dart of the pro- 
lceedings. f . 

(3) The. tests laid down by Sir White. 
C.J. as also by Sir Couch, C. J. as modi- 
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fied by later decisions of the Calcutta 
High Court itself which have been dealt 
with by us elaborately should be borne’ 
in mind. - ov 
120. Thus, these are scme of the prin- 
ciples which might guide a Division Bench. 
in deciding whether an order passed by 
the trial Judge amounts to a judgment 
within the meaning of the Letters Patent... 
We might, however, at the risk of repeti- 
tion give illustrations. of interlocutory 
erders which may be treated as judg- 
ments: - í 


(1) An order granting leave to amend 
the plaint by introducing a new cause of 
action which completely alters the nature 
of the suit and takes away a vested right 
of limitation or any other valuable right 
accrued to. the defendant. ; 

(2) An order rejecting the plaint. 

(3) An order refusing leave to defend 
the suit in an action under Order 37, Code 
of Civil Procedure. 

(4) An order rescinding leave of the 
trial Judge granted by him under Cl, 12 
of the Letters Patent. 

(5) An order deciding a preliminary 
objection to the maintainability of the 
suit on the ground of limitetion, absence 
of notice under Section 80, bar against ` 
competency of the suit against the defen- 
dant even though the suit is kept alive. - 

(6) An order rejecting an application 
for a judgment on admission under O. 12 
Rule 6. f 

(7) An order refusing to add necessary 
parties in a suit under Section 92 of the 
Code of Civil Procedure. 

(8) An order varying or amending a de- 
cree, ` 

(9) An order refusing leave to sue in 
forma pauperis. ` 

(10) An order granting review. 

(11) An order allowing withdrawal of 
the suit with liberty to file a fresh one. 

(12) An order holding that the defen- 
dants are not agriculturists within the 
meaning of the special law. 

(13).An order staying or refusing to 
stay a suit under Section 10 of.the Code 
of Civil Procedure. 


(14) An-order granting or refusing to 


- Stay execution of the decree. 


(15) An order deciding payment of 
court-fees against the plaintiff. 

121. Here, it may be noted that 
whereas an order deciding the nature of 
the court-fees to be paid by the plaintiff 
would be a judgment -but this order af- 
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fects only the plaintiff or the Gavernment 
and not the defendant, Thus, only the 
plaintifi or the Government as the case 
may be will have the right to file an ap- 
peal in the Division Bench and not the 
defendant because the question of pay- 
ment of court-fees is a matter between 
the Government and the plaintiff and the 
defendant has no locus in this regard. 
- 122. We have by way of sample laid 
down various illustrative examples of an 
order which may amount to judgment but 
it is not possible to give such an exhaus- 
tive list as may cover all possible cases. 
Law with its dynamism, pragmatism and 
vastness. is such a large ocean taat it is 
well-nigh impossible. for. us to envisage 
or provide for every possible contingency 
or ‘situation so as to evolve a device or 
frame an exhaustive formula or strategy 
to confine and incarcerate the same in a 
strait-jacket. We, however, hope and 
trust that by arid large the controversy 
raging for about a century on. the con- 
notation of the term ‘judgment’ 
would. have now been settled and a few 
cases which may have been left out, 
would undoubtedly be decided by the 
court concerned in the light of the tests, 
observations and principles enunciated by 
us. í 
123. In the instant case, as the order. 
of the trial Judge was one refusing ap- 
pointment of a receiver and grant of an 
ad interim injunction, it is undovbtedly a 
judgment within the meaning of the 
Letters Patent both because in view of our 
judgment, O: 43, R. 1 applies to internal 
appeals in the High Court and apart from 
it such an order even on merits contains 
the quality of finality and would there- 
fore be a judgment within the meaning of 
clause 15 of the Letters Patent. The con~ 
sistent view taken by the Bombay High 
Court in the various cases noted above or 
cther cases which may not have been 
noticed by us regarding the strict inter- 
pretation of clause 15 of the Letters 
Patent are hereby overruled and the 
Bombay High Court is directed =o decide 
the question in future in the light of our 
decision. : yO . 
124. We, therefore, hold that the order 
passed by the trial Judge in ‘the instant 
case being a judgment within the mean- 
ing of clause 15 of the ‘Letters Patent, 
the appeal before the Division Bench was 
maintainable and the Division Bench of 
the High Court was pe T aE ume 
appeal without deci ing it cn merits. 
iss have already directed the High Court 
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to decide the -appeal on merits by our 
formal order dated April 22, 1981. 


125. Before closing this judgment we 
may indicate that we have refrained from 
expressing any opinion on the nature of 
any order passèd by a trial Judge in any 
proceeding under Article 226 of the Con- 
stitution which are not governed by the 
Letters Patent but by rules framed under 
the Code of Civil'Procedure under which 
in‘some High Courts writ petitions are 
heard by a Division Bench. In other High 
Courts writ petitions are heard by (a 
single Judge and a right of appeal is given 
from the order of the single Judge to the 
Division Bench after preliminary hearing. 


126. In the circumstances we make no. 
erder as to costs, : - 


AMRENDRA NATH SEN, J. :— 127. 
The only question which falls for deter- . 
mination in this appeal by special leave È 
is whether an order passed by a single 
Judge on the original side of the Bombay 
High Court refusing to. grant an injunc- 
tion or to appoint'a receiver in an inter- 
locutory application ‘made in the suit, is 
appealable or not? In other words, the 
maintainability. of ‘an appeal filed before 
a Division Bench of the Bombay High 
Court. against an order of a learned single 
Judge of the High Court dismissing an 
interlocutory application for injunction 
and for appointment of a. receiver by 
way of interim relief pending final dis- 
posal of the suit in original side of the 
High Court; forms the subject-matter of 
the present appeal. “ í 


128. The question is of some impor- 
tance, as there appears to be no uni- 
formity of the view amongst the various | 
High Ccurts on the competence and the 
maintainability. of such an appeal. 


129. The appellant has filed in the ori- 
ginal side of the Bombay High Court: a 
suit. for specific performance of an agree- 
ment deted 12th January, ‘1979. In the 
said sui: the-appellant, as plaintiff in the, 
suit, took out a notice of motion seeking 
the following reliefs :—— 


(a) that pending the hearing and final 
disposal of the suit, the respondent i, e. ` 
the defendant in the suit, be. restrained 
by an order and. injunction from in any 
manner dealing with. or disposing of or 
alienating or encumbering the right, title 
and interest in respect of the said lands 
and the said land or any part thereof or 
parting possession of the said land or any 
part thereof; a 
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(b) that pending the hearing and final 
disposal of the suit, the Court Receiver 
High Court, Bombay or scme other fit and 
proper person be appoirted receiver of 

¢the said lands which forms the subject- 
matter of the agreement, with all powers 
under ©. 40, Rule 1 of the Code of Civil 
Procedure. oe T 

(c) ad interims in terms of prayers (a), 
(b); and is 

(d) for such further and other reliefs 
aS the nature and circumstances of the 
case may require. 


130. A learned single Judge dealing 
with the said application of the appellant 
on the original side of tke Bombay High 
Court dismissed the seid application. 
Against the order of the learned single 
Judge, the appellant preferred an. -ap- 
peal to the High Court of Bombay. A 

A preliminary objection has been raised be- 
fore the appellate Court as to the main- 
tainability of the appeal on the ground 
that no appeal lay from the order of the 
learned single Judge on the original side 
of the High Court, as the order could not 
be considered to be a ‘judgment’. within 
the meaning of Cl. 15 of the Letters Patent 
and the appeal was incompetent and not 
maintainable. The appellate Court for 
reasons recorded in the :udgment upheld 
the said preliminary objection, holding 
that the order under appeal was not a 
judgment and no appeal would lie from 
the said order and the appeal, therefore 
was incompetent and nat maintainable 
Against the order of the Division Bench 
of the Bombay High Court, the appellant 
has preferred this appeal by special leave 
granted by this Court. ~ 


, 131. After the hearing of the appeal 
was concluded, this Court in view of the 
urgency of the matter pessed an order al- 
lowing the appeal and 


Court observed.at the ‘time.of th i 
of the order that this Court woda meee 
reasons later on. The full text of the 
order has been set out -n the judgment 
of my learned brother Fazal. Ali, J. 
. 132. I have had the benefit of readi 
the judgment of my learnad brother pi 
Ali, J. iņ advance. I concur generally with 
the views expressed by -my learned 
brother. I, however, propose to state my 
4 own reasons for the. orde- earlier passed 
by us. ; 
133. The learned counsel appeari 
behalf of the respective aieu invited 
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us only to decide the question of appeal- 
ability of the order under appeal without 
going into the merits of the case. The 
learned counsel for the parties have sub- 
mitted before us that there is a coriflict 
of decisions on the question of appealabi- 
lity -of an order of this kind and main- 
tainability of an appeal from such an 


` erder and this Court should resolve the 


conflict and decide the question of ap- 
pealability of such an order and neces- 
sarily the’ maintainability of the appeal to 
a Division Bench of the High Court. It 
has been further submitted before us that 
in the event of this. Court holding that an 
appeal lay from the order in question and 
an appeal to the Division Bench from the 
order was competent and ‘maintainable, 
this Court should remand the appeal to 
the High Court for decision on merits and 
should not in this appeal go into the 
merits of the case. The learned counsel 
for the parties, in view of the aforesaid 
submissions made, did ‘not advance any 
arguments on the merits of the case be- 
fore us. . 


134. The only question with which we 
are concerned in this. appeal, as I have 
already indicated, therefore, is whether 
the order of the learned single Judge re- 
fusing to grant an injunction or to ap- 
point a’ receiver on the interlocutory ap- 
plication ‘of the appellant, is appealable 
or not; or, whether ‘the’ appeal against the 
order of the learned single Judge to the 
Division Bench of the High Court is com- 
petent and maintainable or not. 


135. Mr, Sorabjee, learned counsel 
appearing on behalf of the appellant, has 
raised two principal contentions. The 
first contention urged by Mr. Sorabjee is 
that in view of the provisions contained 
in Section 104 of the Code of Civil: Pro- 
cedure read with Order 43 thereof; the 
order is appealable under the Code and 
an appeal from the order becomes clearly 
maintainable. The other contention raised 
by Mr. Sorabjee is that the order should 
in any event be considered to be a judg-: 
ment within the meaning of Clause 15 of 
the Letters. Patent, bearing’ in mind the 
provisions contained in Section 104 of the. 
Code of Civil Procedure and also Order 
43 thereof. : 


.136. Iri support of his first contention, 
Mr. Sorajbee has argued that an appeal 
is a creature of statute and in the ab- 
sence of any statutory provisions making 
any order appealable’no appeal will nor- 
mally lie against any order passed by 
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a single Judge, Mr.. Sorabjee contends 
that Cl, 15 of.the Letters Patent makes 
such provision for an appeal b2ing filed 
against. any order passed by a learned 
‘single Judge on the original side of the 
High Court. It is the contention of Mr. 
Sorabjee that as Cl. 15 of the Letters 
Patent makes provision for preferring an 
appeal against an order passed by a 
learned. single Judge on the original 
side, provided the conditions laid down in 
the said clause are satisfied, Cods of Civil 
Procedure and various other Statutes also 
make provision regarding appeal from 
orders passed by a learned single Judge. 
Mr. Sorabjee has submitted that the Code 
of Civil Procedure confers substantive 
rights of preferring appeals against parti- 
cular orders specified in the Coce. In this 
eonnection Mr. Sorabjee has drawn our 
attention to S. 104 and also Order 43 of 
the Code of Civil Procedure. Mr. Sorabjee 
argues that the Code of Civil Procedure 
confers a right of appeal on a litigant in 
respect of the order which have been 
made statutorily appealable by the provi- 
sions contained in Section 104 and O. 43 
of the Code of Civil Procedure. It is the 
argument of Mr. Sorabjee that the Code 
of Civil Procedure makes inter alia gene- 
ral provisions with regard to appeals and 
also specifically confers on the litigant a 
right in respect of various orders, just 
as various other statutes make special or 
specific provisions with regard to the 
right of appeal in respect of ary order 
under the particular statute. Mr. Sorab- 
jee has submitted that Section 134 of the 
Civil Procedure Code and Order 43 there- 
of clearly apply to the original side of a 
High Court. In support of these submis- 
sions, Mr. Sorabjee has drawn our atten- 
tion to the various provisions of the Code 
and particularly to Ss. 4, 98-104, 116 to 
120 and S. 122 and to Order 4%, Rule 1 
thereof. Mr. Sorabjee in this connection 
has also relied on the following deci- 
sions: — 

(1) Mathura Sundari Dass v Haran 
Chandra Shaha, AIR 1916 Cal 261 (FB); 
(2) Lea Badin v. Upendra Mohen Roy. 
Choudhary, AIR 1935 Cal 35; (3) Union of 
India v. Mohindra Supply Co., (1962) 3 
SCR 497 : (AIR 1962 SC 256); (4) Ganga- 
dhar Bagla v. Kanti Chandar Mukherji, 
(1936) 40 Cal WN 1264; (5) Sonbai V 
Ahmedbhai Habibhai, (1872) 9 Eom HCR 
598. 

137. Mr. Sorabjee has criticised the 
view expressed by the Bombay High 
Court that..S. 104 of.th= Code of Civil 
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Frocedure and Order 43 thereof do not 
apply to an order passed by a learned 
single Judge on the original side of the 
High Court and an order passed by a 
learnec single Judge on the original side» 
can only become appealable if the order 
can be said to be.a ‘judgment’ within the 
meaning of Cl. 15 of the Letters Patent. 
Mr. Sorabjee comments that Cl. 15 of the 
Letters Patent does not, in any way, seek 
tc control or curb the vrovisions contain- 
ed in S. 104 and Order 43 of the Code of 
Civil Procedure. He submits that a plain 
reading of the various sections of the 
Cede of Civil Procedure make it clear 
that the provisions contained in S. 104 
and Order 43 of the Code are applicable 
to the original side of the High Court. 
It is his submission that the provisions 
of the Code and the provisions contained 
in Cl. 15 of the Letters Patent are not 
at all in conflict, as, Clause 15 of ‘the 
Letters Patent may make such orders 
which may not be appealable under the 
Code, still appealable as ` judgment 
under Cl. 15 of the Letters Patent, In 
others words, it is the submission of 
Mr. Sorabjee that Cl. 15 of the Letters 
Patent and the provisions of the Code 
are indeed supplementary to each other. 


138. Mr. Sorabjee has fairly sub- 
mitted that before the Division Bench of 
the Bombay High Court this argument 
that the order is appealable under the 
provisions of-the Code and the appeal is, 
therefore, competent was not advanced. 
It is his submission that this argument 
was not advanced before the Division 
Bench of the Bombay High Court, as the 
view of the Bombay High Court has been 
that the provisions of S. 104 and of O. 43 
of the Code of Civil Procedure do not ap“ | 
ply to the original side of the Bombay 
High Court, Mr. Sorabjee has argued that 
though in this appeal this aspect was not 
argued before the Division Bench of the 
Bombay High Court, he is entitled to 
urge this point before this Court as this 
point is a pure point of law. ‘ 

139. Mr. Sorabjee has next contended 
that in any event the order under appeal 
should be considered to be a judgment 
within the meaning of Cl. 15 of the Letters 
Patent. He argues that the word ‘judg-. 
ment? in Clause 15 of the Letters Patent 
should be construed liberally so as to in- 
clude within its fold any order which has 
been made appealable by virtue of the ¥ 
provisions contained in the Code or in 
any other statute. He submits that such 


- an interpretation will- be in conformity, 
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with the ‘principles of justice and will 
truly reflect intention of the Legislaturè 
and will avoid any kind of conflict be- 

„tween the provisions contained in Cl. 15 of 

“the Letters Patent and the provisions 
contained in the Code of Civil Procedure 
and in any other statute. It is his -sub- 
mission that the word ‘judgment’ in Cl, 15 
of the Letters Patent may include various 
other orders which may not otherwise be 
appealable under the provisions of the 
Code or any other Statute but may still 
become appealable as ‘judgment’ by virtue 
of the provisions contained in the Letters 
Patent. In other words; it is the conten- 
tion of Mr. Sorabjee that the expression 
‘judgment’ in Cl. 15 of the Letters Patent 
should be so construed as to 
necessarily all orders which are appeal- 
able under. any statute and also in ap- 

F propriate case various other orders whick 
are not expressly made appealable by any 
statute. He contends that the provisions of 
the Code contained S. 104 and Order 43, 
or in any other statute with regard to the 
appealability of any order do not have 
the effect of curtailing or affecting the 
special jurisdiction and power of the 
Court of entertaining an appeal from any 
other order, if the Court is satisfied that 
the order is in effect a judgment withir 
the meaning of Cl..15 of the Letters 
Patent, Mr. Sorabjee has submitted that 
as to the true meaning, effect and import 
of the word ‘judgment’ in Cl. 15 of the 
Letters Patent, there is a divergence of 
judicial opinion, and, the word ‘judg- 
ment’ has come up for consideration be- 
fore various Courts in many cases. Ir 
this connection, Mr. Sorabjee has referred 
to the following decisions:— 


(1) Justice of the Peace for Calcutta v. 
Oriental Gas Co. Ltd., (1872) 8 Beng LR 
433; (2) T. V. Tulzaram Row v. M. K. R.V. 
Allagappachettiar, (1912) ILR, 35 Mad_1; 
(3) Ruldu Singh v. Sanwal Singh, (1922° 
ILR 3 Lah 188 : (AIR 1922 Lah 380 (2)); 
(4) Shaw Hari Dial & Sons v. Sohnamal 
Beliram, ILR 1942 Lah 491 : (AIR 1943 
Lah 95) (FB); (5) In Re: Dayabhai Jiwan- 
das v. A. M. M. Murugappa Chettiar, 
(1935) ILR 13 Rangoon 457: (AIR 1935 
Rangoon 267) (FB); (6) Abdul Samad v. 
State of J. & K., AIR 1969 J & K 52; (7) 
Standard Glass Beads Factory v. Shri 

_ Dhar, AIR 1960 All 692 (FB); (8) Venkata 
+ Chinnayamma Rao v. Kotagiri Subbamma 
Rao,: AIR 1925 Mad 586; (9) Chittaranjan 
Mondal v. Shankar Prosad Sahani, AIR 
4972 Cal 469; (10) Manohar „Damodar. 
Bhoot v: Baliram Ganpat Bhoot, AIR 1952 
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Nag 357 (FB); (11) Mansata Film Distri- . 
butors, Calcutta v. Sorab Msrwanji Modi, . 
AIR 1955 Bom 266; (12) J, K. Chemicals 
Ltd. v. Kreba & Co., AIR 1967 Bom 56; 
(13) Kedar Nath Mitter v. Dencbandhu 
Shaha, AIR 1916 Cal 580; (14) Shorab 
Merwanji Modi v. Mansata Film Distri- 
butors, AIR 1957 Cal 727; (15) M. P. Cir- 
kar & Sons v, Bowell & Co., AIR 1956 
Cal 630; (16) Asrumati Devi v. Rapendra 
Deb Rajkot 1953 SCR 1159: (AIR 1953 SC 


198); (17) State of U P. v. Dr. Vijay 
Anand Maharaj, (1963) 1 SCR 1 AIR 
1963 SC 946; (18) National Bel Co. v. 


Metal Goods Co. (P.) Ltd. (1971) 1 SCR 
70 : (AIR 1971 SC 898); (19) Shanti 
Kumar R. Canji v. Home Insuranc2 Co. of 
New York, (1975) 1 SCR 550 : (AIR 1974 
SC 1719). f 


140. Mr. Sorabjee has submitted that 
this Court should lay down the guidelines 
or enumerate: the principles to remove 
the confusion and resolve the coxflict in 
the sphere of judicial determinazion as 
to what constitutes ‘judgment’ within the 
meaning of Cl.-15 of the Letters Patent. 


-141. Mr. Kapadia and Mr. Verugopal, 
learned counsel for the responden:s, have 
submitted that the provisions of the Code 
of Civil Procedure contained S. 104 and 
Order 43 thereof are not applicabl2 to the 
original side of the Bombay High Court 
which is a Chartered High Court in view 
of the provisions contained in C. 15 of 
the Letters Patent. They have argued that 
special jurisdiction has been conferred in 
the matter of preferring an appeal against 
an order of a single Judge on the original 


. Side of a Chartered High Court by Cl, 15 


of the Letters Patent and this special 
jurisdiction of the High Court cannot in 
any way be affected by the provis.ons of 
the Code. In support of this contention 
reference has been made to Ss. £ and 4 
of the Code of Civil Procedure ani parti- 
cular reliance has been placed cn S. 4. 
They have also strongly relied .on the 
decision of the Bombay High Court in the 
case of Vaman Ravji Kulkarni v. Nagesh 
Vishnu Joshi, AIR 1940 Bom 216 end also 
on the decision of the same High Court 
in the case of J. K. Chemicals Ltd. v. 
Kreba & Co., (AIR 1967 Bom 56) {supra). 
They have submitted that these judg- 
ments for cogent reasons recorded therein 
represent correct law and the view ex- 
pressed by the Bombay High Couri to the 
effect that S. 104 and Order 43- of the 
(Code of Civil Procedure do not apply to 


the original side-of thé -Bembay High -+ 
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‘Court, has been consistently followed by 
the Bombay High Court and should be 
upheld by this Court. They. have also 
relied on the following observations of 
the Judicial Committee in the case of 
‘Hurrish “Chunder ‘Chowdhry v. Kali 
Sundari Debia, (1882) 10 Ind App 4 at 
Pp. 17:— 

“It only remains to p a that their 

‘Lordships do not think that Section 588 
of Act X of 1877, which ‘has the effect of 
restricting certain appeädls, -applies to such 
a case as this, where the appeal is from 
one of the Judges of the Court to the zull 
Court.” 
They. have argued that if the prcvisions of 
the Code are not held to be applicable 
to the original side of the Bombay High 
Court, then the appeal from the order of 
‘the learned single -Judge can only: be 
maintained if the order becomes a ‘judg- 
‘ment’? within the meaning of Cl. 15 of the 
‘Letters Patent. They have contended that 
an order on an interlocutory application 
refusing to grant an ‘injunction or ap- 
‘point a receiver cannot be considered to 
be a ‘judgment’ within the meaning of 
€L 15 of the Letters: Patent, as such an 
order virtually does not decide anything 
and -does not in any way affect the merits 
-of the suit. They have also relied on'the 
decisions which were cited by Mr. Sor- 
abjee and they ‘have placed part:cular re- 
fiance on ‘the decision of -the Bombay 
‘High Court in the case ‘of J. K. Chemicals 
Ltd. v. Kreba & ‘Co., (AIR 1967 Bom 56) 
(supra). Mr. Kapadia and Mr. Venugopal 
have ‘both pointed out to. us that the ques- 
tion of appealability of the order under 
‘the ‘provisions of ‘the Code was aot argu-. 
ed before the High Court in the instant 
ease and was sought to be argued for the 
first time `in this Court. Both of them, 
‘however, have. fairly stated that the ques- 
tion is one of law andone of :corsiderable 
importance and the Court shoud decide 
the same. 

‘142. I propose :to deal with the ques- 
tion of applicability of the provisions 
contained in S.'104 and Order 43 of the 
Code of Civil Procedure to the original 
side of the Bombay High Court in the 
first instance. Before I deal with-the con- 
tentions urged by ‘the counsel for -the 


respective parties, it will be convenient to . 


consider the relevant provisions of the 
Code. ‘S. 1 of the Code makes it clear that 
the Act is applicable to whole of India 
excepting the places mentioned in ‘the 
said section and the Act, therefore, ap- 
plies to “Maharashtra. “S: “3: of the Code. 
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provides that for the purpose of this Code, 
the District Court is subordinate to the 
High Court, and every Civil Court of a 
grade inferior to that of a District Court 


and every Court of Small Causes is sub-* 
ordinate to the High Court and Peer 


Court.. i 


143. Section 4 of the Code reads :— 

“(1) In the absence of any specific pro- 
vision to the contrary, nothing in_ this 
Code shall be deemed to limit or other- 
wise affect any special or local law now 
in force or any special jurisdiction or 
power conferred, ‚or any special form of 
procedure prescribed, by or under any 
other law for the time being in force. 

{2) In particular and without prejudice 
to the generality of the proposition con- 
tained in sub-section (1), nothing:in this 


‘Code shall be deemed to limit or other- à 


wise affect any remedy which a . land- 
holder or landlord may have under any 
law for the time being in force for the 
recovery of rent of agricultural land from 
the produce of such land.” 


Section 5 of the Code deals with the ap- 
plicability of the provisions of the Code 
to Revenue Courts: Section 100 of the 
Code deals with appeals from appellate 
decree. and’ Section 100-A which has been 
introduced into the Code w. e. £ 1-2-1977 
by the Amending Act, 104 of 1976 pro- 
vides that notwithstanding anything “con- 
tained in Letters Patent for any High 
Court or in any other instrument having 
the. force of law or in any other law for 
the time being in force, where ‘any ap- 
peal from an appellate decree or order is 
heard ‘and. decided by a single Judge of a 
High Court, no further appeal shall lie 
from the judgment, decision or order of 
such single Judge. in such appeal or from 
any decree “passed in such appeal. The 
material provisions of Sec. 104 are:— 


“Section 104 (1). An appeal shall lie 


from the following orders, and save as 
otherwise expressly provided in the body 


of this Code or by any law for the time. 


being. in force, from no other orders :— 

x x x x x '« x 

(ff), an order under S. 35A” 

(ffa) an order under S. 91 or 'S, 92 re- 
fusing leave to institute a _ suit of the. 
nature referred to in S. 91 or S, 92 as the 
ease mey be; 

(g) an order under Section 953 


(h) an order under any of the provisions 
of this Code imposing a fine or directing 


~~ 
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the arrest-or detention in. the civil prison 
of any. person, except where such arrest 


or detention: is in execution of a decree; 


(i) any. order made under rules from 
which an appeal is- expressly allowed. by 
rules; 

Provided that no appeal shall He agaist 
any: order specified in clause (ff) save om 
the ground that no order, er an order 
for the payment of a less amount, ought 
to have been made. 

(2) No appeal shall lie from any order 
passed in appeal under this section.” 
Sections 165 and 106 may also be quot- 
ed:— . 

“105. (D) Save as 
expressly provided. No. appeal: 
shall lie from . any order -. made 
by a Court in the exercise of 
original or appellate jurisdiction; but, 
where'a deeree is appealed. from, any 
error, defect or irregularity in any order; 
affecting the decision: of the. case, may be: 
set forth as a ground of objection in: the: 

. Memorandum of appeal; 

(2) Notwithstanding anything ana 
ed in sub-section (1), where. any party: 
aggrieved by an order of remand: : from: 
which‘an appeal: lies. does.not appeal there-. 
from, he shall ‘thereafter be. precluded. 
from disputing its correctness: - 

Sec. 106. Where an appeal from... any 
order is allowed it. shall lie ta: the Court. 
to which an appeal would lie from the 


decree im the suit in which. such order- 


was made, or where such order is made. 
by a Court (not being a ‘High: Court). in. 
the exercisé of appellate janes then. 
to the High Court.” 
Special provisions. relating- $i the - High: 
Courts, not beimg the Court of a Judicial, 
“Commissioner, are made in Part EX of. 
the Code which consists of five sections: 
~namely Ss. 116 to. 120 and the sad sec 
tions are as follows: — 

"Section 116. This Part applies: only. to 
High Courts ‘not being the’ Court of a 
Judicial Commissioner. . 

Section 117; Save as provided in this 
Part or in Part X or in rules, the provi- 


sions of this Code shall apply to ‘such | 
High Courts. . í , 
Section 118. Where. any such High 


Court considers it necessary. that a decree 
passed in the exercise. of its original civil 
a jurisdiction should be executed before the 
amount of the costs incurred. in the suit. 
can. be ascertained by taxation, the Court 
may. order that the decree shall be ex- 


ecuted forthwith, except as- to so muck 


thereof as rélates to the costs;-: 
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' Judicial Commissioner may make: 
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and, as: to- so: much: thereof as relates 
to. the: costs,- that. the: decree may -be ex- 
ecuted as soon as the amount of the costs 
shall be ascertained: by taxation. - 
` Section 119:. Nothing in this Code shall 
be deemed: to authorise any person on 
Behalf of another to address the Court im 
the exercise of its original civil jurisdie-- 
tien, or to examine witnesses, except 
where the Court shall have in the exer- 
cise of the power conferred by its charter 
authorised him so: to. do; or to interfere 
with the power of. the High Court to make 
rules concerning: advocates, vakils and! 
attorneys. 


Section 120. The following’ provisions 
shall not- apply to the High Court in the 
exercise. of its. original civil jurisdiction, 
namely, Sections 16; 17 and 20.” 

Section 122 empowers the High Courts,. 
not being the Court.of a Judicial Commis-- 
sioner to, make rules regulating. their 
own procedure. and the. procedure of the 
Civil Courts subject to their superinten- 
dencé.. Section. 129 further provides :. l 

“Notwithstanding anything in this-Code,, 
any High Court-not being the Court of a 
. such: 
rules not inconsistent’ with the Letters 
Patent or order or other law establishing 
it:-to. regulate: its own: procedure in the 
exercise of its original civil jurisdiction. as: 
it shall think. fit, and. nothing herein con-, 
tained shall affect the validity of any. such: 
rules in force at. the sommencement oft 
this Code.” 

The material piaviclons ‘contained in. 
O: XLII ofthe Code of Civil Procedure: 
may: be set out: -> 

“An appeal shall lie from the following 
orders under the- provisions of S 104; 
namely ~~ . 
XXKXXXXEKKEXEXXEXK XXX 
XXXXXKXEXXEKEXKHKE XH 

(q) am order under Rule 2, Rule 3 or 
Rule 6 of Order’ XXXVIH: 


(r) an order under. Rule l, Rule ‘2; 
Rule 2A, Rule 4 or Rule 10 of ©. XXXIX; 
(s) an order’ under Rule 1 or: Rule 4 of 
Order XL . 
iene nx Ree Se ee EKER SS 
2. The rules of O:. XLI shall apply, se. 
far as may be, to appeals: from orders”. 
‘144, On-a proper “analysis of the rel- 
evant provisions‘of the Code there cannot. 
be, in my opinion, any manner of doubt 
that S. 10¢ and. Order 43 of the Code of 


Civil Procedure. apply-.to the original side 
not in. 
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dispute and it cannot be.disputed that the 
Code of Civil Procedure applies to the 
High Court. Section 1 of the Code which 
provides for territorial extent of the 
operation of the Code makes ths position 
abundantly clear. The argument is that 
Section 104 and Order 43 of the Code do 
not have any application to the original 
side of the High Court, although various 
other provisions of the Code may apply 
to the High Court including its original 
ide. This argument, as we have earlier 
noticed, is made mainly on the basis of 
the provisions contained in Ss. 3 and 4 of 
the Code. Section 3 of the Code deals with 
subordination of Courts. It is no doubt 
true that learned single Judge dealing 
with any matter on the original side dis- 
charges his duties as a Judge of the High 
Court, and he can, therefore, be in no 
way subordinate to the Higa Court. 
“When a Division Bench of a High Court 
hears an appeal from any decree, order 
or judgment of any single Judze of the 
High Court in its original side, there can 
be no question of any subordination of 
the Judge, presiding over a Benzh on the 
original side of the High Court to the 
High Court. An appeal admittedly lies to 
‘a Division Bench of the High Court from 
an order passed by a learned single 
Judge on the original side under Ci. 15 of 
the Letters Patent, if the order is a ‘judg- 
ment’ within the meaning of zhe said 
clause, An appeal also admitzedly lies 
from a decree passed by a single Judge 
on the originai side of the High Court to 
a Division Bench of the High Court. A 
Division Bench, properly constituted, is 
perfectly competent to hear an appeal 
from any such order which may zonstitute 
a judgment within the meaning of Cl. 15 
and from any decree passed by a single 
Judge on the original side of the High 
Court. In the same way, in case of any 
other order in respect of which right to 
prefer any appeal has been conferred by 
‘a statute, a Division Bench of the High 
Court will be competent to hear such an 
appeal. S. 3 of the Code, in my opinion, 
has really no bearing on the question and 
creates no bar.to the competence and 
maintainability of an appeal from an 
order passed by a Judge on the criginal 
side. if the order is otherwise appealable. 
Section 4 of the. Code has been enacted 
io preserve any special or local law in 
force. An analysis of the material part of 
this section clearly indicates that in the 
absence of any Specific provision to. the 
contrary, no provision in the Code shall 
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be deemed to limit.or otherwise affect 
any special or local law in force or spe- 
cial jurisdiction or .power conferred or 
ary special form of procedure prescribed 
by or under any law for the time.being in^ 
force. The argument that S. 104 and O. 43 
of the Code affect the special jurisdiction 
or power conferred.on the High Court 
under Cl. 15 of the Letters Patent ‘is, to 
my mind, untenable. Cl. 15 of the Letters 


` Patent was enacted to provide for an ap- 


peal from the Courts of original jurisdic- 
tion to the High Court in its appellate 
jurisdiction and the said clause undoub- 
tedly confers power for the hearing of 
an appeal from a judgment of any Judge 
on the original side of the High Court. 
Though Cl. 15-makes special provisions 
in relation to appeal from a judgment 
of a learned single Judge on the original 
side, yet it cannot be said that the said 
clause intended to lay down that in no 
other case an appeal will lie from an 
order passed by any learned Judge on 
the original side even if-any specific provi- 
sion is made in any cther statute making 
any other order appealable. An appeal, it 
has to be remembered, is a creature of a 
statute and litigant generally does not 
have a right of appeal against any deci- 
sion of a competent Court unless a right 
of appeal has been specifically conferred 
on the litigant by lew. Cl. 15 of the 
Letters Patent confers on the litigant a 
right to prefer an appeal against any 
judgment. Any order which is considered 
te be a ‘judgment’ will be appealable by 
virtue of the provisions contained in 
Cl. 15 of the Letters Patent. In the same 
way other statutes may confer on the 
litigant the right to prefer an  apeal 
against an order; and by virtue of the 
provisions of the statute such an order 
shall become appealable. If any other 
statute confers on the litigant any, right 
to prefer an appeal in respect of any 
other order, it cannot be said that such 
a provision creating a right of appeal in 
any way affects the-provisions contained 
in Cl. 15 of the Letters Patent. The spe- 
cial power and jurisdiction of the High 
Court under Cl. 15 to entertain an appeal 
from any judgment is in no way affect- 
ed and is fully retained; and in addition 
to the said power, a High Court may be- 
competent to entertain other appeals by 
virtue of specific statutory provisions. 
S. 4 of the Code cannot, therefore, be said 
to be in conflict with the provi- 


r 


‘sions coniained in Cl. 15 of the Letters 


Patent and Séction 4 of the Code does 


be 


1981 - 


not limit or- otherwise affect: the power- 


and jurisdiction of the- High. Court. under 
Cl. 15 of the Letters Patent. Qn..the other 
hand, the Code.’ contains specific provi- 


Sions which go to indicate in which. case - 


or to which” Court the provisions of the 
Code, may or may not be applicable. Sec- 
tion 5 of the Code makes specific provi- 
sions regarding the nature and manner of 
applicability of the Code to Revenue 
Courts and’ the Revenue Court has also 
been defined ini the said section. On the 
other hand, in Sections 115 to 120 it is 
convincingly indicated that S. 104 and 
Order 43 of the Code ‘of Tivil Procedure 
apply to the original side cf a High Court. 
Séctions 116 to 120 are contained in 
Part IX of the Code which makes special 
provisions relating to High Courts (not 
being the Court of Judicial Commissioner). 
Section 117 specifically provides that the 
provisions of: the Code shall apply to 


Bigh Court save as provided in Part IX . 


or in Part X. Section 120 contained in 
Part IX lays down. that the provisions 
contained in Sections 16, 17 and 20 of the 
Code shall not apply to the High Court 
in the exercise of its original civil .juris- 
diction. Part X which deals with rules 
and the manner of framing thereof does 
not have any material bearing on’ the 
question of applicability of S. 104’ and 
Order 43 of the Code to tne original side 
of the High Court. The effect of the spe- 
cial provisions contained’in part IX relat- 
ing to High Courts, therefore, clearly ap- 
pears to be that the provisions of the 


Code have as provided in Part IX or. 


Part X ‘or in rules, apply to` the 
original side of .the High Court and 
Sections ` 16, 17 and 20 of the Code 
do not apply to the High Court in 


“the exercise of its original civil jurisdic- 


tion. S.. 104 of the Code is contained in 
Part VII which deals with appeals. 
Part VII of the Code dealing with ap- 
peals consists of the sections commencing 
from Ss. 96 to 112. This Part VII dealing 
with appeals makes provisions for an 
appeal from original decrees, appeals, ap- 
pellate decrees, appeals. from orders, 
general provisions relating to appeals and 
also appeals to the Supreme Court. 5. 104 
of the Code provides for appeals from 
orders and clearly stipulates that an ap- 
peal shall lie from. the orders mentioned 
therein. and save. as otherwise expressly 
_- provided in the body of, the Code or. by 
' any law for the time being in force, xx 
from no .other, order. Order 43 which is 
+, 1981 S.C 115 .=X..G-10 
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attracted by Section 104 .of the Code 
clearly provides that. an appeal shall lie:, 
from the orders mentioned in Rule 1. of | 
O. 43 under the provisions of S. 104 and . 
the orders referred to therein particularly . 


-in (q), (r) and (s) clearly indicate that the. 


erder in question is an appealable order. 
As I have earlier observed that an ap- 
peal is a creature of a statute and the 
right to appeal is only enjoyed, if law | 
confers any right. The Code’ of Civil | 
Procedure. clearly makes the order in 
question an appealable one. The legisla- 
ture has thought it fit to confer a right 
on the litigant to prefer an appeal in res- 
pect of the orders mentioned in S. 104 of 
the Code read with Order 43 thereof. A 
Court will be slow to ‘deprive a litigant 
of the statutory right merely on the 
ground that the order in question has 
been passed by a learned Judge on the 
original side of the High Court. It may 
further be pointed out that S. 104 which 
makes the order under appeal and also 
various other orders referred to therein” 
Code, recognises 
that apart from the order made appeal- 
able under the Code there may be other 
orders appealable by any law for’ the 
time being in force and further provides 
that no appeal will lie from any orders ` 
other than the orders expressly provided 
in the body of the Code or by any other 
law in force. The right of appeal against 
a judgment of a learned single Judge on 
the original side under ‘Cl. 15 of the 
Letters Patent is “a right. conferred by 
any ‘other law in force. It may be per- 
tinent to point out in this connection 
that by incorporating S. 100A in the 
Code (by the Amending Act 104 of 1976, 
S. 38); the Legislature has thought it fit to 
interfere with the right of appealin cer- : 
tain cases; even if such right had been con 
ferred by Letters Patent or any other law. ` 
“145. This right of appeal under- Cl. 15 
of the Letters Patent. is in no way cur- 
tailed or affected by S. 104 of the hoe ; 
of Civil Procedure and S. 104 seeks ` 
confer the right of preferring an aa 
in respect of the various orders mentioned 
therein. In other words, by virtue of the 
provisions contained in S. 104 (1), a liti- 
gant enjoys the right of preferring an ap- 
peal in respect of various orders men- 
tioned therein, even though such orders 
may or may not be . appealable under ` 
Cl. 15 of the Letters Patent as a judge- 
ment and the right of appeal under’- 
Ci. 15 of. the Letters Patent remains 


1826 3:€. 


clearly unimpaired: -In this connection 
the following observations of :this Court in 
the case of Union of Indian: v, Mohindra 
Supply: Co., (1962-3°SCR 497) (supra) -at 
p. 511 : (AIR 1962 SC 256) may be use- 
fully quoted (at p. 262 of AIR):— 


“The intention of the legislature in en- 
acting sub-s. (1) of Section: 104 is clear: 
the right to appeal‘'conferred by any 
cther law for the time being in force is 
expressly preserved, This intention’: is 
emphasised by S. 4 which’ provides that 
inthe absence of - ány specific provision 
to the-contrary nothing in the Code iş'in- 
tendéd to limit: or otherwise ‘affect any 
special jurisdiction or: ‘power conferred by 
or under any other law for the time being 
in force. The right to appeal against judg- 
ments (which did not amount to de¢rees) 
under the Letters Patent, was therefore 
hot affected’ by S.'104 (1) of thé“ Cede of 
Civil - Procedure, 1908". -" 


It will be „apt in, thiš connection . to ‘hear 
in ‘mind the ‘view expressed by the ‘Privy. 
Council in the case of Mt: Savitri Thaku- 
tain v. Savi; AIR 1921 PC 80, the Judi- 
cial ‘Committee held at spp. 82- 83 as fol- 
lows:— i 

. “The ‘orders and rules. under ‘the Code 
are: “by Section, 121- - given. ‘the same affect 
as if they had been. enacted ‘in’ the, Code, 
arid therefore ‘Order 41, Rule 10, is. one 
of the provisions of the Code. It. applies 
to. appeals. in the. High Court, ‘including 
the present: appeal, unless, „any, ` particular 
section of the. Act can. be. found to. ex- 
clude: olf. Section 104. Q). is the section . re- 
‘lied on for this purpose. . It’ prescri ibes 
what orders. shall be appealable and en: 
umerates them, and among the orders, en- 
umerated . there is not included such. an 
order as. that ‘made by. Choudhury, 4.. Out 
of the operation. of Section 104 there are, 
‘however, expressly., excepted ` ` matters, 
which are, otherwise expressly .previded 
for in the body of the Code. In’ ‘order to 
appreciate , the full effect. of Section 104 it 
should be compared, With the correspond- 
ing section of the Act of 1882. Section. 588. 
The earlier section ‘enacted ` that appeals 
should lie in certain cases, „which it en- 
umerated, ‘and from no other’ ‘such 
orders,’ This raised this ‘question ` “neatly 
whether an, appeal, . ‘expressly given by 
clase 15 of the Letters Patent and ‘not 
expressly. ‘referred tai in Section 588 of the 
Code of 1882, could be taken away ‘py the 
genéral words of the S. 588 “and. rom no 
other such orders.” The change the word- 
ing of S. 104 of the ‘Act of 1908 is signi- 
ficant for it runs, 
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‘and save as otherwise expressly’ pro- 
vided.........by any law for the time being 


in force, from the other orders’. 
Clause, 15 of the Letters Patent is such - 


a law, and what“ it expressly provides* 


namely, an appeal to the High Court’s 
appellate jurisdiction from a decree of 
the High Court in its original ‘ordinary 
jurisdiction, is thereby ` saved. Thus re- 
gulations duly made by Orders and Rules 
under ‘the Code of Civil Procedure. 1908 
are applicable to the’ jurtisdiction exercis- 
able under the. Letters Patent, ‘except that 


they do’ not restrict. the express” Letters _ 


Patent appeal.” 


The effect of sub-section (1) of S. 104, 
therefcre, is clearly not to affect any 
existing special or local law or any special 
jurisdiction or. power conferred and to 
preserve any existing right of. appeal 
whether under. any statute or the Letters 
Patent. and” to. create. a further right of* 


- preferring, an appeal. in.. respect. oË., . the 


orders- enumerated therein. 


146. In the ‘case of: Mathiita ‘Sundari 
Dassi v: Haran ‘Chandra’ Shaka, ‘(AIR 1916 
Cal361) (FB) (supra), Sanderson, c. J. 
observed at p. 362" ‘as ‘follows: —.: 


“uy would be very. loath io hold that this 
order i is. not a ‘judgment’ Within the mean- 
ing of Cl, ‘15 ‘of the Letters ‘Patent, but it 
is Net, necessary | in my judgment to give 
a “definite opinion upon . it because I 
think, on, the second: „point, the Cede does 
give | a, ‘right; of. appeal. By., Clause’ 14 _ of 


lowes “and we “do ‘Surther’ ordain and de- 
clare. that all the’ provisions of these our 


Letters ‘Patent are subject. to the legisla- : 


tive powers. of the. ‘Governor-General in 


Council, exercised: at meetings for the pur, 


pose, of making Jaws and re egulations.’ By 
the terms of S. 117 the ‘Codé i is made appli- 
cable to the High Court, ‘and O. 43, R. 1; 
gives, a right. of | appeal’ in the very case 
under ‘discussion, But itis said. that this 
Code and . „the rules made under it do 
not apply, to an appeal | from “a learned 
Judge of the High Court. I cannot follow 
that. agument. It is part . of the 
dant's case. that O., ‘9, R. 8 applies, That 
order is in, „effect a part of the’ Civil 
Procedure. Code.: It seems to ime, strange 
that the plaintiff should be subjected to 
O. 9, R. 8, and be liable to. have his suit 
dismissed for want of appearance, , yet 


when he has had his suit dismissed under X 


one of the, rules of the Code and wants 
to call in aid another of the rules which 
— when his application for reinstatement 


defer- 
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has been.refused-— gives him a right of 
appeal against.that refusal, he is met with 
the argument that he cannot call in-aid 
that rule because there is ro appeal from 
Xhe learned Judge of the High Court 
under the Civil Procedure Code. I think 
this is not a true view or a reasonable 
construction to put upon she Code and 
the Rules made under it. Ir my judgment, 
the Code and the rules do apply and the 
plaintiff has a right of appeal.” 


Sri Aushotosh Mookherji in his judgment: 


in the same case at pp. 
follows: ` . 
“The question, consecuently, 
whether O. 43, R. 1, clause (c), is ap- 
plicable to an order unde? O. IX, R. 9, 
made by a Judge on ‘the original side of 
this Court. 
_ On behalf of the appellant, reliance has 
been placed upon S. 117 of . “the, Code 
“ which lays down that ‘savé as provided 
in this part or in part X or in rules, the 
High Court established under the Indian 
High Courts Act, 1861.’ The only provi- 
sion in Part IX, which may have any 
possible bearing is that ccntained in Sec- 
tion 120 which. obviously does not touch 
the present quéstion. The provision’ in 
Part X, which deals with the matter, is 
contained in Section 129: -his also does 
not militate against the ccntention of ‘the 
appellant. The term ‘rules’, which finds a 
place in Sec. 117, is defined in Cl. (18) 
of S. 2.of the Code to mean ‘a rule con- 
tained ‘inthe first- Schedule or ‘ made 
under S, 122 or'S. 125’. Oar attention has 
not been drawn to any sach rule which 
makes O.-43.-R.1, -clause’ -(e), inappli- 
cable. On the - other hand O. 49, R. 3, 
Which excludes the operstion of other 
“rules, lends support to th= contention of 
the appellant that O, :43:°R. 1, CL (ec) is 
applicable to the present appeal. - But ‘it 
has been argued on behalf of the respon- 
dents, on the authority of the decision of 
the Judicial Committee in Hurrish 
Chunder Chowdhry v. ‘Kai Sunderi Debi 
(1882-10 Ind ‘App 4), that the Civil Pro- 
cedure Code, in so far as it provides- for 
appeals, does not apply to an ‘appeal pre- 
ferred from a decision of one Judge of a 
High Court in‘the Full Court The true 
effect of the decisión of ‘the’.. Judicial 
Committee was considere€ by this Court 
in Toolsee Money Dassee' v. Sudevi 
= Dassee, ((1899) ILR 26 Ca? 363) but it is 
not necessary for my present purpose to 
determine its: hearing in all its implica- 
tions, because, in my opinion, the law has 


64-365 held ‘as 


been substantially ‘altered since that deci-' 
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Code of 1908 is materially different from 
Section: 588 of Code of 1832. It provides 
that ‘an. appeal shalt lie from the orders 
mentioned in the first clause of that sec- 
tion, and- save. as. otherwise. expressly 
provided in the body of the Code or by 
any law for the time. being in force;. 
from no other orders’, The effect. of Sec- 
tion 104 is- thus, not- to: take away a, 
right of appeal given by Clause 15 of the 
Letters Patent,.but to creat a right of ap- 
peal in.cases even where clause 15 of the 
Letters Patent is not applicable. I may. 
here observe - parenthetically that in the 
ease of Toolsee Money Dassee v. Sudevi 
Dassee.- Princep, J.° felt pressed by 
the argument that if -an appeal was 
deemed to have: heen :.allowed by the 
Code of -Civil Procedure. there was 
no provision’ for the constitution: of 
a Court to which such an appeal might 
be preferred. Section 106. of the -Code, 
however, lays. down that “where an ap- 
peal from any -order is. allowed,. it shall 
lie to the Court to which an.appeal would 
lie from the decree in- the: suit in which 
such order was made’ Consequently; 
where a right of appeal has-been so given 
it would be the duty-of this Court to con- 
stitute a Court of Appéal under Sec. 13 
of the Indian High Courts - Act. I hold 
accordingly that this appeal is competent 
under clause (c), R. 1, O: 43 of the Civil 
Procedure Code.” 

'-147.\In the case.of.- Lea -Badin ‘v. 
Upendra Mohan Roy Chaudhry (AIR 1933 
Cal :35) (supra),.a Division Bench of the 
Calcutta -High Court. held. at. p. 87 as fol- 
lowsie- `. 

“But there is. another wad far simpler 
ground on which it must -be held that an 
appeal-is competent. -The order in the 
present case is one for which a.right of 


` appeal is -provided :in: clause :(s), Rule f, 


Order 43 of the Code..Under the present 
Code (Act 5 of 1908) it cannot be con- 
tended that the Code.and the Rules made 
under it do not apply to an appeal from 
a learned Judge of the High Court; such 
a contention was elaborately -dealt with 
and repelled: in the case of AIR 1918 Cal 
361.” - ° 

148. . On a ‘plain reading of the various 
provisions. of the -Code and on a proper 
construction thereof I have no hesitation 
in holding that Section 104 of the Code 
of Civil Procedure applies to the original 
side of the.High Court and the order in 
question is ‘ ‘clearly appealable by virtue 
of the provisions contained in Sec. 104 (1). 
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read with Order 43; thereof. The auth- 
orities to which I have referred also lend 
support to the view that I have taken. A 
contrary view expressed by any ‘High 
Court must necessarily be considered to 
be wrong and incorrect. The leeding deci- 
sion of the Bombay High Court in the 
case of Waman Ravji Kulkarni v. Nagesh 
Vishnu Joshi (AIR 1940 Bom 216) (supra). 
proceeds on anincorrect appreciation and 
interpretation of the provisions of the 
Code. As I have earlier discussed, there 
is no question of Section 104 of the Code 
of Civil Procedure purporting to control 
Clause 15 of the Letters Patert, It may 
on the other hand, be said that Sec- 
tion 104 of the Code seeks to supplement 
clause 15 of the Letters Paten> by con- 
ferring a right of appeal in the case of 
various orders mentioned in sub-sec. (1) 
of Section 104, which brings in its pur- 
view Order 43 of the Code. Tke further 
approach of the Bombay’ High Court in 
` that case as to subordination of a judge 
of the High Court sitting singly on the 
original side, is fallacious and untenable. 
An appeal under clause 15 of the Letters 
Patent from a judge sitting singly on the 
original side of the High Cour; becomes 
competent to a Division Bench and a 
learned Judge against whose judgment 
the appeal is preferred does not become 
‘subordinate to the High Court. There is 
in fact no question of subordination at all. 


149. The observations of the Judicial 
Committee in the case of MHurrish 
Chunder Chowdhry v. Kali Sunderi Debi 
(1882-10 Ind App 4) (supra), at p. 17 re- 
lied on by the learned counsel for the 
Respondents are of no material assistance 
to them. I have already quoted the said 
cbservations of the Judicial Committee. 
The said observations made in relation to 
the provisions of Section 588 of the Act 


10 of 1877 only go to lay dowr. that the - 


said section which has the effect of re- 
stricting certain appeals does not have. 
the effect of restricting the right of ap- 
peal under clause 15 of the Letter Patent 
and does not apply to a case where an ap- 
peal isone under clause 15 of the Letters 
Patent. It may further be notec that the 
‘law has-since the said decision been sub- 
stantially altered and Section 104 of the 
‘Code of Civil Procedure of 1906 is mate- 
' rially different from Section. 538 of. the 
-Code of 1882. This decision of the Judi- 
+ cial Committee has already come 
up for consideration by a Full Bench 
of the Calcutta -High Court in- the 
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Mathura Sundari Dassi v; Haran Chandra 
Shaha (AIR 1916 Cal 361) (supra). 


150. I, therefore, accept the first con- 
tention of Mr. Sorabjee that the order in 
question is appealable under Sec. 104 ay 
af the Code read with Order 43 thereof 
and the said provisions of the Code apply. 
to the original side of the Bombay High 
Court and the appeal preferred from the 
order of the learned single Judge to the 
Division Bench of the Bombay High Court 
“was competent and maintainable. 


151. In view of my accepting the first 
contention of Mr. Sorabjee it does not 
really become necessary for me to con- 
sider the other contention raised by him, 
namely, that the order in question is also 
appealable as a ‘judgment’ under €1. 15 of 
the Letters Patent. As elaborate argu- 
ments have been advanced on this: aspect 
and various decisions have been cited, my* 
learned brother Fazal Ali, J. has in his 
judgment also considered this aspect and 
has dealt with various cases, in deference 
to the submissions made from the bar that 
this Court should lay down guidelines as 
to what will constitute a ‘judgment’ with- 
in the meaning of clause 15 of the Letters 
Patent. 


152. An order which is appealable 
under the Code or under any other 
statute becomes appealable as the 
_Statute . confers a right on the 
litigant to prefer an appeal against such 
an order. Such an order may or may not 
be appealable as ‘judgment’ under Cl. 15 
of the Letters Patent. An order which 
may be appealable under clause 15 of the 
Letters Patent as a ‘judgment’ becomes 
appealable as Letters Patent confers on 
the litigant a right of appeal against such 
an order as ‘judgment’. An order appeal- 
able under the Letters Patent may or may 
not be appealable under the Code, A 
right of appeal is a creature of Statute. 
A litigant does not have an inherent right 
to prefer an appeal against an order un- 
less such a right is conferred on the liti- 
gant by law. Certain orders become ap- 
pealable under the Code, as the Code 
makes such orders appealable. Other 
Statutes may confer a right of appeal in 
respect of any order under the Statute. 
The Letters Patent by clause 15 also cony 
fer a right to prefer an appeal against a 
‘judgment’. An order which satisfies the 
requirements of ‘judgment’ within the 
meaning of clause, 15 becomes appealable 


» 
$ 


under the Letters Patent: -What kind of . 


: an-order will constitute a judgment. with- 


_ 198%, 


. in.the. meaning of clause. 15 of the Letters 


» 


_ Asrumati Debi’s 


Patent and will become . appealable,- as 
such must necessarily depend on the facts 
and circumstances of eac case and’on ‘the 
nature and character of the order pass- 
ed. The question whether a particular 
crder constitutes a judgment within the 
meaning of clause 15 of the Letters Patent 
to be appealable under the provisions 
thereof has come up for consideration be- 
fore the various Courts in a number of 
decision. Very many decisions have been 
cited in the present cas2 and they have 
been considered by my learned brother, 


. Fazal Ali, J. in his judgment. The question 


indeed, is not free from. difficulties and 
divergent views have been expressed by 
different Courts and by various learned 
Judges, This Court had also ‘the occasion 


.to consider as to what may constitute a 


judgment within the meaning of cl. 15 
of the Letters Patent in certain cases. In 
the case of Shanti Kumar R. Canji v. The 
Home Insurance Co. of New York (AIR 
1974 SC 1719) (supra), this Court refer- 
ring to the earlier decision of this Court 
in the case of Asrumat. Debi v. Kumar 
Rupendra Deb Rajkot, (AIR 1953 SC 198) 
(supra), observed at p, 550 (of SCR) : 
(at p. 1721 of AIR) — “This ‘Court in 
case said that a judg- 


. ment within the meaning of clause 15 of 
` the Letters Patent would have to satisfy 


Lis a ‘Judgment’ 


two tests. First, the judgment must be 
the final pronouncemen: which puts an 
end to the proceedings as far as the 
Court dealing with it is concerned. Second, 
the judgment must irvolve the deter- 


_ mination of some right or liability though 
' it may not be necessary that there must 
_be a decision on merits”. 
:, ther observed at p. 556 
p. 1722 of AIR) “The view of the High 


This Court fur- 
(of SCR) : (at 


Courts of Calcutta and’ Madras with re- 
gard to the meaning cf ‘judgment’ are 
with respect preferred to the meaning of 


‘judgment’ given by the Rangoon and > 


Nagpur High Courts.” This Court also 
held at p. 556 (of SCR’ : (at p. 1722 of 
AIR)— “In finding out whether‘the order 
within the meaning of 
clause 15 of the Letters Patent it has to 
be found out that orcer affects the 
merits of the action. between the parties 
by determining some right or liability. 


_ The right or liability has to be found out 


_by a Court.:The nature of the order will 


have to, be examined in order to ascer- 


„tain whether there has been a determina- 
‘ tion of any right or. liability”. In my opi- 


‘nion, ‘an’ exhaustive ‘or a comprehensive 
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definition of judgment’. as interlaced 
in clause. 15 “of. ‘the Letters Patent cannot 
be properly givén~.. and it will, | be 
wise to remember that. in .-the Letters 
Patent itself, there is no. definition. of. the 
word ‘Judgment’. _The expression has 
necessarily to be construed and interpret- 
ed in each particular case, It is, however, 
safe to say that if any order has the ef- 
fect of finally determining any contro- 
versy forming the subject-matter of. the 
suit itself or any part thereof or the same 
-affects the question of Court’s jurisdic- 
tion or the question of limitation, such an 
erder will normally constitute ‘judgment’ 
within the meaning of clause 15 of the 
Letters Patent. I must not, however, be 
understood to say that any other kind of 
order may not become judgment within 
the meaning of clause 15 of the Letters 
Patent to be appealable under the provi- 
sions thereof. As already stated, it is not 
necessary to decide in the present case 
whether the order in question would be 
appealable under Cl, 15 of the Letters 
Patent as, judgment; and I, therefore, 
refrain. from expressing any opinion on 
this question. 

; Order accordingly. 
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.S. MURTAZA FAZAL ALI, A. VARADA- 


RAJAN AND A: N. SEN, JJ. 
Transferred Case No. 3 of 1981; W. P. 


. Nos. 3045; 1107; .2458 of 1980; 1624-28 of 


1981, D/- 28-8-1981. 

Air India, Petitioner v. Nergesh Meerza 

and others, Respondents. 
f With 

_ (1) Miss Kamal Chopra and others, 

`- (2) Miss Prabha 'Rani and others, 

(3) Miss F. P. L. Touche and : 

(4).Miss Menka Nathani and others, 
Fetitioners v. Indian Air Lines Corpora- 
tion and another, Respondents, 

(A) Air India Corporations Act (1933), 
Section 3 — Indian Air Lines and Air 
India International are not separate and 
distinct entities. 

The - two Cornotations formed one 
single unit:to be controlled by the Cen- 
tral Government under the 1953 Act.. It 
x may 
have different functions to perform, Air 


-India operating international flights -and 


the other` (Indian -Air Lines Corporation) 
operating: domestic flights within. the 
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country. This fact alone, however, would 
not, make the two ‘Corporations absolutely 
separate entities. - The two Corporations 
were part of the same organisation ‘set up 
by the 1653 Acty- (Para 4) 


(B) Constitution of India Art. 14 — Ser- 
vice matter — Discrimination — 
ton as to — Wlustrative _ gibideinies for 
determining the question. ` 


-In considering. the fundamenta! right of 
equality of opportunity a technical 
pedantic er doctrinaire: approach shoud 
not be made andthe .: doctrina should 
not be invoked even if. different scales 
_of pay, service terms,. leave, ete, are 
introduced in different ior dissimilar posis. 


‘Thus, where the class or categories” ‘of 
service are essentially different ir. purport 
and spirit, Art. ‘14 cannot be attracted. 


Article 14 forbids hostile discrimination 
but not reasonable classification.. Thus, 
where persons belonging. to a particular 
class in view. of their special actributes, 
qualities, mode of recruitment and the 
like, are- differently treated, ir public 
interest to ‘advance and boost. members 
belonging to backward classes, such a 
classification would not amount to dis- 
crimination having a close nexus with 
the object sought: to'be achiewed so that 
im such cases Art. 14 will be EEE, 
out of che way. 

Article 14 T aie where 
equals are treated ey. without’ any 
reasonable basis. : 

. Where equals and ‘age ale are treated 
differently Article 14 | would tava `` no 
application. 

Even if there be one class of service 
having several categories with different 
attributes and incidents, such a category 
becomes a separate class by itself and no 
difference or discrimination between such 
category and the general members of the 
other class would amount te any discri- 
mination ar- ‘te a. = ae ies of as 
portunity. - 


In order to judge ` ‘ whether a “separate 
category has been carved out of a ‘class 
of service,‘ the following cireumsiaaces 
have generally to be examined:— = - - 

{a) the mature, . the mode. and the maŭ- 
mer of recruitment of a particular cate- 
gory from the very start. 

(tb) the classifications e the particular 
category. - 

(c) the terms and conditions o2 


2 service 
of the members of the category, i 
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(di) the nature and character of the 
posts: and promotional avenues, 


(2). the special. attributes that the ‘parti- 
cular’ category possess. which are not to 
be found in other . classes, and the like. 

i (Para .37) 

-Agpiying the. abovementioned tests it 

was held that having regard to the various 
tincumstenves incidents, service condi- 
tions, . promotional avenues, etc. of the 
Assistant Flight. Pursers and Air Hostes- 
ses of Air India (Flight Stewards and Air 
Hostesses in the case of indian Air lines 
Corporation) the inference was irresistible 
that Air Hostesses; though members of the 
cabin crew were an entirely separate class 
governed by different set of rules,.regula- 
tions and -conditions of „service. There- 
fore though peculiar conditions ‘did form 
part of the - regulations governing Air 


Hostesses, that. could net amount to dis- < 


erimination soas to violate Article 14 of 
(Paras 58, 60. & .122) 


{C) Constitution of India, Aris. 14 and 16 
— Different conditions of service of- Air 
Hostesses employed: by Air India in U. K 
— Validity, 


` It is. trie that Air’ ‘Hostesses. hnr 
by Air Iridia i in U. K. have different condi- 
tions cf service From Air Hostesses serv- 
ing Air ‘India in “countries other than 
U. K. But this is, really: a’ fortuitous cir- 
cumstance because ` Air India | was ‘forced 
to comply. with the local laws of U,K. 
in order to increase the age of retirement 
of Air Hostesses posted in England. The 
violation of Article 14 is not’due to any 
fault of the Corporation which only seeks 
to .abide by the local’ laws of United 
Kingdom nor could it be said that the 
higher retirement age was fixed for Air 
Hostesses posted in U. K. only on the 
ground of sex. 


: D) Constitution of. India, Arts. 15 (1) 
and 16 (2) — Air India Employees Ser- 
vice Regulations, Regs.-48 & 47.— Consti- 
iutioñality — No discrimination on ` athe 
pound. of sex only. Ba 

The conditions of service mentioned in 
Regulations 46 and 47 with regard-to re- 
firement ete. are not violative of Arti- 
cles 15 and 16. {Para 68) 


_ What Articles 15 (1) and 16 (2) prohibit 

is that discrimination should not be made 
ony and only on the ground of sex. 
These Articles of the Constitution do not 
prohibit the State from making discri- 
mination on the ground of sex coupled 
with ether considerations, (Para 66) 


(Paras 60 and 61) © 


b 
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pa 


n 


a 
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(E) Evidence Act. (£872), S. ad —. Ne 
estoppel against. Law... - 


There - cam be xo ésteppel aint 
statute much less ‘against Constitutional 
provisions. Hf, therefore it is héld that the 
particular provision for termination and 
retirement are violative of Article I4 of 
Constitution as being amréasonable and 
arbitrary, the awards: -oy the agreements 
confirmed by the award would be of uo 
assistaltce, > (Para 76) 

(F) Constitution of India, Art. If — 
Air India Employees Serviee Beguine 
Regs. 46 and 47°— Retirement of Ar 
Hostess in the event of- mariage ‘taking 
place within: four years of service — Ne 
unreasonableness or arkitrariness. =~ 

There - is no wunrecsonableness oF 
arbitrariness in the pro-isions of regula- 
tion 46 which necessitate that the Air 
Hostesses ‘should not nrarry within: four 
years of -the' service failing which their 
services’ will have to be termînateðl _— 

t (Para 79) 

Recovding to the regiilations ‘att Al 
Hostess~-starts ~- her ` cafeer between the 
age’ of: 18 to 26 years: 
Hostesses are not only SSC which ts the 
minimum qualificatiom suit possess even 
higher qualifications and there are: very 
few who decide to marry immediately 
after entering - the service. Thus, the re- 
gulation permits ‘an Air Hostess to marry, 
at thé age of 23 if’ she Has joined. the 
service ‘at the age of 19° whitch is by all 
standards ‘ a very © sourd ` and -satutary 
provision, Apart: from “ improving ` the 
health -of the employee, it helps a’ good 
deal in the- promotions ard boosting: up -of 
cur family: planning «programme. Second- 
ly, if a woman ` marries. mear -abom - the 
age of 20 to 23. years, she becomes” fully 
mature ang there is ‘every: chance .of such 
a marriage proving’ a` succéss, alk things 
being equal. Thirdly, ifthe bar of mar- 
riage within four years of service is re~ 
moved then the Corperation will ‘have. to 
incur huge expenditure im recruiting ad= 
ditional Air Hostesses. either on 2 tempo- 
rary or on ad hee basis: to replace the 
working Air. ‘Hostesses if they conceive 
and any period short of cour years would 
be too little a time: for the: Corporation 
te phase out such am ambitious plam. + 

(Para 78 

(G) Constitution of - “India, Art. 4 — 
Air India Employees: Service- Regulations 
Regulation 46 (i) (ce) — Eetirement of Atr 


Hostess —- Provision “ar om first preg- 
neney whichever eceurs earlier” — Un- 


constitutional. reo 
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The provision’ “er ow first pregnancy 
whichever occtes ‘eariier’ in ` Regula- 
tion 46 (i) (c) is uncanstitufional, void and 
is violative of Article. 14 and will there- 
fere stand deleted.. .- (Para 99) 


-The Regulation does not prohibit mar- 
riage after ‘four years and if an -Air Hos- 
tess ‘after having fulfilled the first condi- 
fien becames pregrantt, -there Is nmo reason 
why pregnancy shauld. stand im the way 
of her continuing in service. (Para 80) 


Having taken the Air Hostess iv service 
and afier having utilised her services for 
four years, to termimate her service by 
the Maresement if she becomes pregnant 
amounts to. compelling the poor Air Hos- 
tess not te have any children and thus 
interfere’ with and divert the ordinary 
course ef human nature. The: termination 
of the services of an Ais Hostess under 
such ‘circumstances is-not only a callaus 
anck.cruel act but. ew open insult: to Indiam 
Womenlaod the masy sacresanct amd cher 
rished institution Such a ccurse cf action 
is extremely. detestable and: ebharren; to 
thé notiens of a :ebyilised saeiety. Apart 
from being grossly unethical, it smacks 
of a deep raoted sense-af- utter seMishress 
at the cest ef. al} human values, Such a 
provision, therefore, is. not only. manifest- 
ly unreasonable and arbitrary but con- 
tains the. quality of. unfairness and exhi- 
bts naked: despotism. and is, therefore; 
clearly..viaiative of Anticle 14. - (Para. 80) 


By making pregnanéy a bar to- conti 
nuance in service of an Air Hostess the 
Corperation: seems te kave made an ‘in- 
Gividwatised ' ` approacin to a womran’s 
Physical capacity te contirue her employ- 
ment ever dfter` “pregnancy which’ ‘tin- 
doubtedly is: & most `- ‘unreasonable ap- 
preach. Se eg Pee (Para 90) 

‘(Hy Constitution’ of "India, Preamble ‘mn 


Applicabitity of ‘provisions of American 
Constitution. 


The provisions ‘of the “American Con- 
stitution | „cannot always “be applied ta 
Indian conditions or fo. the provisions of 
our Constifution. While some of the prin- 
ciples | ‘adumbrated by. the American deci- 
sions mày provide a. useful guide yet the 
Supreme Court did not favour’ a close 
adherence to those principles. while ap- 
plying the. same to the provisions of aur 
Constitution because the. social conditions 
in this country are different. 

: (Para 84) 

6) Aix India Employees Service Regu- 
lations,; Reg. 46 (i). 4}, — Fixation of 


1832 :S. C.~ 
retirement- age’ of Air Hostesses at 45 
instead of 58 — Not invalid. 


‘The question of ` fixation of retirement 
age of -an Air Hostess is to be derided by 
the authorities concerned after taking in- 
to consideration various factors sach as 
the nature of the work, the prevailing 
conditions, the practice prevalent in other 
establishments and the like. (Fara 100) 


The factors to be considered must be 
relevant and bear a close nexus to the 
nature of the organisation and the duties 
of the employees. Where the authority 
concerned takes into account factors or 
circumstances which are inherenily irra- 
tional or illogical or tainted, the decision 
fixing the age of retirement is open to 
serious scrutiny. (Fara 102) 

Even before the Mahesh Tribunal, the 
stand taken by the Air Hostesses was 
merely that their age of retirement should 
be extended to 45 years and they never 
put forward or suggested any claim to 
increase the retirement age to 53 which 
clearly shows that their presert claim 
is not merely belated but an afteér- 
thought particularly because the Mahesh 
Tribunal was dealing with this particular 
grievance and if the Air Hostesses were 
really serious in getting their recirement 
age equated with that of the assistant 
Flight Pursers i. e. 58, they would not 
have failed to put forward this specific 
claim before the Tribunal, This is yet 
another ground on which the claim of 
the Air Hostesses to be retired at the age 
of 58 cannot be entertained because the 
Award binds the parties even though its 
period may have expired. (Pare 112) 

(J) Constitution of India, Arts. 14 and 
245 Air India Employees Service 
Regulations, Reg. 47 — Option to Manag- 
ing Director to extend services of Air 
Hostesses Excessive Delegation of 
power. , i 


It is true that a discretionary power 
may not necessarily be a discrminatory 
power but where a statute confers a 
power ön an authority to decide matters 
of moment without laying down any 
gu‘delines or principles or norms the 
powers has to be struck down as being 
violative of Article 14. (Fara 113) 

‘The words ‘at the option’ are wide en- 
ough to allow the Managing’ Director to 
exercise his discretion in favour of one 
Air Hostess arid-not in favour of zhe other 
which may result in discrimination, The 
Regulation does not provide any guide- 
lines; rules, or principles: which” may 
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govern the-exercise of the discretion - by 
the Managing Director. Similarly there is 
also no 
quiring the authorities to give reason for 


refusing to extend the period of retire- 


ment of Air Hostesses, The provision does 
not even give any right of appeal to 
higher authorities against the. order pass- 
ed by the Managing Director. Under the 
provision, as it stands, the extension of 
the retirement of an Air Hostess is en- 
tirely at the mercy and sweet will of the 
Managing Director. The conferment of 
such a wide and uncontrolled power on 
the Managing Director is clearly viola- 
tive of Article 14, as the provision suffers 
from the vice of excessive delegation of 
powers. (Para 117) 

The effect, of striking down this provi- 
sion would be that an Air Hostess, un- 
less the provision is suitably amended to 
bring it in conformity with the provisions 
of Article 14 would continue to retire at 
the age of 45 years and the Manging 
Directcr would be bound to grant yearly 
extensions as a matter of course for a 
period of ten years if the Air Hostess is 
found to be medically fit. This will pre- 
vent the Managing Director from dis- 
criminating between one Air Hostess and 
another, (Para 118) 

(K) Constitution of India, Article 14 — 
Indian Airlines (Flying Crew) Service 
Regulations, Regulation 12 (as amended 
by notification dated 12-4-80) — Clause 
providing retirement of Air Hostesses in 
the event of first pregnancy — Uncon- 
stitutional. (Para 128) 

(L) Constitution of India, Articles 14 
and 245 — Indian Airlines (Flying Crew) 
Service Regulations, Reg. 12 — Clause, in- 
corporated: by 
conferring uncontrolled and unguided 
power on General Manager — Unconsti- 
tutional on account of excessive delega- 
tion. 

The power souterred on the General 
Manager to retain an ‘Air Hostes up to the 
age of 40 years will have to be struck 
down as invalid because it does not lay 
down any guidelines or principles. Fur- 
thermore, as the cases of Air India’ Air 
Hostesses and Indian Airline Corpora- 
tion Air Hostesses are identical, an ex- 
tension up to the age of 45 in the case of 
one and 40 in the case of other, amounts 
to discrimination inter se in the same 
class of Air Hostesses and must be struck 
down on that ground also. (Para 128) 

~ The result of striking down these provi- 
sións is that like Air India Air Hostesses, 


provision in the Regulation re- 


A.LE R.. 


settlement dated 10-1-72 | 
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ses also would be entitleé.to their perioč v, Doud 35 
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46- (i) (c) of Air India Employees Service 
Regulations (hereinafter referred to as 
‘A. I Regulations’) and other questions 
of law were involved. Another ground 
taken by the applicant-Air India in the 
transfer petition was that other writ peti- 
tions filed by. the. Air Hostesses employed 
by the Indian Airlines Corporation (here- 
inafter referred to as “L. A. C”) which 
were pending hearing in this _Court in- 
volved ‘almost identical reliefs. After 
hearing the transfer petition this Court 
by its Order dated 21-1-81 allcwed the 
petition and directed that. the transfer 
petition arising out of, writ petition 
No. 1186/80 pending . before the Bombay 
High Court be transferred to this Court. 
By a later Order dated 23-3-1981 this 
Court directed that the Transferred case 
may be heard along. with ‘other writ 
petitions. Hence, all these matters have 
been placed before us for hearing. For 
the purpose of brevity, the various peti- 
tions, orders, rules,” ete. shall be metered 
to as follows: — . 

(1) Air India. as "AL ES . 

(2) Indian Airlines "-Corpéiation as 
ey. A. C. n: fy 

(3) Statutory ponuiadh made T 
the Air India Corporation Act af. 1953 or 
the Indian Airlines Corporation Act. of 
1953 - would: eF referred to. as ‘A. 1 Re- 
pectively. A 

(4) Nergesh Meerza’ & ‘Ors. - 
tioners’. 

(5) Declaration ‘by the Central ‘Govern: 
ment under Equal Remuneration Act as 
“Declaration” and Equal’ ‘Remitmeration 
Act 1876 as "1976 ‘Act’. 

(6) ‘Air Corporation’ “Act of 1953 as "1953 
Act’, 

(7) Justice Khosla ` Award as ‘Khosla 
Award and Justice. Mahesh Chandra 
Award as. ‘Mahesh. Award’... i 

(8} -Assistant Flight Pursers as ‘AF Ps’. 

(9) Air Hostess as ‘A. :H. and pe Hos- 
tesses as ‘AHs’. . 

(10) Air India Cabin Crew as “A, ï. 
Grew’ and Indian. Airlines ‘Corporation 
Cabin Crew as. ‘IAC Crew’. . 

(11) Flight Steward as “F_-S.” RA 

2. Before dealing -with the facts. of the 
ease and the. central constitutional con- 
troversies and substantial : poins of 
Jaw involved in these petitions, it may be 
necessary ‘to give’ a brief-~survey of :the 
history which led to the formation of the 
two Corporations. viz, A. I. and LA. C. 

3. ‘By virtue of Section 3 of the 1953 
Act, the ‘Central Government Fy-a noti- 
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fication published in’ the Official Gazette 
created two Corporations: known as Indian 
Airlines and Air India International,- Sec- 
tion..3 (2) provided that each of the two 
Corporations would be a body corporate 
having perpetual succession and a com- 
mon seal subject to the provisions of the 
Act to- acquire-and hold property. Sec- 
tion 4 of the 1953 Act provides, for the 


Pd 


. constitution of the Corporations and Sec- 


tion 5 deals with the conditions of service 
of the Chairman and other Directors of 
the Corporations. Section 7 ‘defines the 
various functions of the Corporations. 
Further. details regarding the provisions 
of Section 7 would. be dealt with later 
wherever necessary. Section 8 deals with 
the appointment of the officers and other 
employees of the. Corporations. Sec- 
tions 10 to 15 deal with finance, accounts 
and ‘audit. Section 34 defines the control 
which: the Central Government may ex-. 
ercise over the performance by the cor- 
poration of its’ functions, The other pro- 
visions ‘of the .1953 Act are not ‘germane 
for the purpose of this case, 


4. It‘is ‘ manifést ` therefore from. a 
perusal of, the various provisions of .the 
1953 Act that A. I. and I.’ A. CG. were 
established as a single entity, which ' was 
divided into two “units in view of the 
duties that each Corporation had to per- 
form; We have metioned ‘this fact particu- 
larly becausé one of the contentions of 
Mr. Nariman, counsel for A. 1, was ‘that 
‘itself was a separate and’. ‘distinet 
entity, and, could not ‘be eqiiated with 
I A. CG The: provisions. of ‘the Act’ com- 
pletely nullify this argument and “clearly 
show that the two Corporations formed 
one single. unit to be controlled by .the 
Central! Government under the 1953 Act. 
It may ‘bé that the two Corporations may 
have different functions to perform— 
A. L ‘operating’ international ‘flights. and 
the other’ (IAC). operating domestiaq 
within the: country. This fact 
alone, however, would not make the two 
‘Corporations absolutely separate « entities. 
The two. Corporations were part of the 
same organisation set up by the 1953 Act, 
This fact is fortified by subsequent events 
such as when disputes arose between ‘the 
employees of the two Corporations, the 
dispute with respect to A: I. was- referred 
to Justice Khosla and formed the basis 
of the Khosla Award. Similarly, dispute 
between the J. A: C. and its employees > 
was referred to Justice Mahesh Chandra 
where A. L filed an application on behalf 
of the Air Corporation Employees Union 


1981. 


(ACEU). The aforesaid Union represented 
both the A. I. and I. A. C.-A. Prayer of 
the ACEU was allowed by the Tribunal 
by its order dated 1-3-1971- {viđe p. 1191 
7 of the Gazette of India — Section 3 (ii) 
* dated 25-3-72) for being impleaded as a 
party to-the Reference. As a result of the 
allowing of the application of the ACEU 
the scope of the Reference was widened 
to include the demands of.1. A. C. & AL 
This, therefore, clearly shows that the 
two Corporations formed one single en- 
tity and whenever any dispute arose they 
tried to get the dispute settled by a com- 
mon agency. Thus, the two. Corporations 
before the Industrial Tribunals did not 
take any stand that they were different 
entities having two separate individuali- 
ties. The initial argument of.Mr. Nariman 
on this point is, therefore, overruled at 
the threshold. In fact, Mr. Nariman hav- 
-ing indicated the point did not. choose to 
pursue it further because the sheet-anchor 
of his argument was that so far as AHs in 
the two Organisations are concerned they 
constitute a sex-based recruitment and, 
therefore, a completely separate and dif- 
ferent category from the class of -AFPs, 
in that, their service conditions, the mode 
of recruitment, the emoluments, the age 
of retirement of these two classes were 
quite different and, therefore, the ques- 
tion of the applicability of Article 14 did 
not arise. We may have to dilate on this 
part. of the argument a little later wher: 
we examine the respective contentions ad-. 
vanced before us by the counsel for the 
parties. At.the moment, we would like 
first to complete the history of the cir- 
cumstances leading to the present con- 
troversy between the parties. It appears 
that there was a good deal of disparity 
“between the pay-scales arid the’ promo- 
tional avenues of the male cabin crew 
consisting of AFPs, FPs and In-flight 
pursers on the one hand and the AHs, 
Check AH, Deputy Chief AH, Addl. Chief 
AH and Chief AH on the other. The 
case of the AHs was sponsored by the 
ACEU which.made a demand for altera- 
tion of the service regulations ‘prejudicial 
to AHs. This was some time prior to 1964 
The said dispute was ultimately_ referred 
to a National Industrial Tribunal ‘presid- 
ed over by. Mr. Justice G. D. Khosla who 
gave his award on 28-7-1965 making some 
recommendations in order to improve the 
=< service conditions of AHs. 


5. In fact, the main issue | be- 
fore the Khosla Tribunal. centred round 
the question of the age of:retirement o£ 
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the AHs and matters connected therewith. 
A perusal. of the Khos:a Award shows 
that the parties entered into a settlement 
with respect to all other disputes ex- 
cepting-the retirement benefits on which 
the Tribunal had to give its award. In 
para 252 of the Award the dispute regard- 
ing the retirement age is mentioned 
thus :— 

"252. At eei the retirement age of 
the Air India employees is governed by 
Service Regulations Nos. 46 and 47. Ser- 
vice Regulation No. 46'is as follows:— 

“46. Retirement age: 

(ce) An Air Hostess, upon attaining the 
age of 30 years or on marriage, which- 
ever occurs earlier, : 

253. Regulation No. 47 provides for a 
further extension of the employee be- 
beyond the age of retirement for an 
aggregate period not exceeding two years 
except in the case of Air Hostesses where 
the services can be extended up to period 
of 5 years. `The extension is granted on 
the employee being found medically fit.” 


6. Thus, according to the Regulations 
prevalent in A. L an AH had to retire at 
the age of 30 or on marriage whichever was 
earlier subject. to an extension. being 
granted for.a period of 5 years if the em- 
ployee was found .to be. medically fit. 
While considering this demand, the Tri- 
bunal seems to have upheld the view of 
the ‘Corporation and found no reason to 
interfere with Regulations Nos. 46 and 47. 
In this connection, the Tribunal observed 
as follows :— i 


“In my view, no case has been made 
out for raising the age of retirement and 
in cases where the efficiency of. the em- 
ployee is not impaired, there is suitable. 
provision under regulation 47 for extend- 
ing his service upto the age of 60. As ob- 
served above, there have been no .com- 
plaints of any employee being . made ‘to 
retire under : the provision of clause {ii) 
of regulation 46.” 


Giving the reasons for its conclusion the 
Award in Para 256 runs thus :-— 


"With regard. to air hoslesees, ‘the. con- 
tention of the Management is that they 
are in a special class. They have to deal 
with passengers of various temperaments, 
and a young and attractive air hostess is 
able to cope with difficult or awkward 
situations more competently and more 
easily than an older person with less 
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“personal prepossessions. On this point 
there ‘ean be no two opinions. It was also 


’ . pointed out that air hostesses do not stay 


‘very long in the service of Air India, 
and young and attractive women are 
more inclined to look upon service in Air 
India as a temporary occupation than as 
a career. Most of them get married and 
leave the service. Counsel for the Cor- 
peration placed before me a table (Ex- 
hibit M 14) which shows that the average 
service of an air hostess for the 5 years 
between 1960 and 1965 was only two 
years. Only 2 air hostesses reached the 
age of 30. None was retired at the age 
of 30 and in all, 70 air hostesses resigned 
before reaching the .age of retirement. 
The total number of air hostesses at pre- 
sent is 87 and, therefore, it will at once 
be seen that most of them chose to leave 
service of their own free will.” 


% It would thus be seen that one of 
the dominant factors which weighed with 
the Tribunal was that there were only 87 
AHs of whom quite a large number re- 
tired even before reaching the age of 30 
_years. The Tribunal was also impressed 
-by the argument of the Corporation that 
an AH had to deal with passengers of 
various temperaments and a young at- 
tractive AH was more suitable for doing 
the job. With due- respect to Justice 
Khosla we may not agree with some of 
the reasons he had given, but the position 
has now completely. changed as more 
than 15 years have passed and at present 
AI employs as many as 737 AHs. How- 
ever, the matter rested there and the AHs 
seem to have lost their first battle before 
the Khosla Tribunal. 


8. Thereafter, it appears the same dis- 
‘pute arose between the employees of 
I. A. C. which, as indicated above, had 
to be referred to another Tribunal, viz. 
‘Mahesh Tribunal, before whom a part of 
the dispute between several workmen 
wes settled but the dispute whick was 
not settled including the question of the 
age of retirement of AHs was referred 
to this Tribunal some time in November, 
1970 and the . Award was given on 25th 
February, 1972. Before this Tribunal also, 
the stand taken by the ACEU wes that 
the age of retirement of AH should be fix- 
ed at 45 instead of 30 or 35 and the bar of 
‚marriage should be removed. The A. I, 
however, stuck to its original stand that 
having regard to the strenuous work to 
be put in by an AH, the age of retire- 
ment should be kept at 30. In this con- 
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nection, the Mahesh Tribunal indicated 
the ‘stand: of ‘the parties thus :—" 


“The ACEU contends that age of re- 
tirement of air hostesses should be fixed 
at 45 instead of 30 or 35 as at present; that 
this demand for increase in the age of * 
retirement is in accordance with Geneva 
Convention and that the bar of marriage 
on air hostesses should be removed. 

The Air India’s contention is that the 
nature and underlying object of the job of 
an air hostess requires that their age of 
retirement should be kept at 30 as at 
present. It has also been pointed out that 
after 30, the General Manager of the Cor- 
poration ‘has the discretion to extend the 
age of retirement of an air hostess by 
one year at a time till she reaches the 
age of 40 years. As for the retirement on 
Marriage, the Air India’s contention is 
that it is necessary and a desirable provi- 
sion as otherwise 
will not be able to fulfil adequately the 
main purpose of their employment. 


gs 


The rule regarding extension of service 
in the Settlement between the ACEU 
and the Indian Airlines of January 10, 
1972 is better worded and it should be 
adopted by the Air India also in its en- 
tirety.” 

9$. .This appears to be the position up 
to the year 1972. Subsequent events, how- 
ever, show that both A. I. and I. A. C. 
later realised that the Rules regarding 
the age of retirement and termination of 
AHs work serious injustice and made 
several amendments. We would first take 
up the various amendments made by une 
I. A. C. 

10. The previous regulation E S 
the retirement age of I. A. C. AH was, 
regulation No. 12 which may be extract- ` 
ed thus :— 

“Flying Crew shall be retained in the 
service of the Corporation only ‘for so 
long as they remain medically fit for fly- 
ing duties.............0. Further, an Air hos- 
tess shall retire from the service of Cor- 
poration on her attaining the age of 30 
years or when she gets married which- 
ever is earlier. An unmarried Air Hostess 
may, however, in the interest of the Cor- 
poration be retained in the service of the 
Corporation up to the age of 35 years 
with. the approval of the General Mana- 

er. ” 

: (Vide counter-affidavit of Wing Corn- 
mander N. C. Bharma). 

11. This regulation was 
amended on 13-7-68 which ran thus :. 


further- - 


after marriage they . 


+- 


< 


$ 


“Igei a 


“An Air -` hostess “shall” retire from the 
service of the Corporation on her~attain- 
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(c) An Air Hostess, upon 1 attaining the 


age of -35 years or on. marriage if it takes 


ing the age of 30 years or when she gets- - piace within four years -of service or’ on 


married, ‘whichever is earlier. The Gens- 
ral Manager, may: however, retain in ser- 
vice an unmarried. Air Hostess up to the 


age of 35 years.” 


12. Then followed the Settlement 
dated 10-1-1972 between the I. A. C. and 
ACEU under which an AH was to retire at 
the age of 30 or on marriage. The Gene- 
ral Manager, however, could retain an 
unmarried AH in service up to the age of 
40 years. Thus, the only difference that 
the Settlement made was that the dis- 
cretion to extend the age of retirement 
of AH was increased by 5 years, i. e. from 
35 years to 40 years. Ultimately, how- 
ever, the old Regulation underwent a 
further change and ky virtue of a 
Notification published in the Gazette of 
India on 12-4-1980 in Part III, S. 4, 
Para 3 of the amended regulation 12 was 
further amended thus.— 


“An Air Hostess shal retire from the 
services of the Corporaczion upon attain- 
ing the age of 35 years or on marriage if 
it takes place within four years of service 


er on first pregnancy, whichever occurs 
earlier.” 
13. This amendment seems to have 


made a slight improvement in the con- 
ditions of service of AHs inasmuch as the 
age of retirement was xed at 35 years 
and the bar of marriage was restricted 
„only to a period of four years, that is z0 
say, if an AH .did not. marry within . a 
period of 4 years of her entry into ser- 
vice, she could retire t the age of 35. 
This amendment was not in supersession 
of but supplemental to the ACEU settle- 
ment dated 10-1-1972. In other words, the 
position was that an AH if she did not 
Marry within 4 years, could go up to 35 
years extendable to 40 years, if found 
medically fit. This'was the historical 
position so far as the retirement age. of 
.AHs working with IAC is concerned. As 
regards AHs employed by AI the latest 


position is to be found in Regulations 46 


and 47, the relevant pcrtions of which 
may be extracted thus:— — 


“46. Retiring Age: 


` Subject to the provisicns of abrea 
tion (ii) hereof, an employee shall retire 
‘from the service of ‘the Corporation upon 
_ attaining the age of 58 years, except in 
‘the following cases when he/she, shall’ re re- 


: tire earlier: 0" | z 


first pregnancy, whichever occurs. earlier. 
y W 


eessss rere asoson 


kaa 

47. Extension of Service. ~- 

Notwithstanding anything contained in 
Regulation 46, the services of ‘any em- 
ployee, may, at the option of the Manag- 
ing Director but on’ the employee being 
found medically fit, be extended by one 
year at a time beyond the age of retire- 
ment for an aggregate period not exceed- 
ing two years, except in the case of Air 
Hostesses and Receptionists where the 
period will be ten years ana five years 
respectively.” S 

14. - Thus, an AH under A. I. was re- 
tired from service in the following con- 
tingencies: 

(1) on attaining the age of 35 years. 

(2) on marriage if it took place within 4 
years of the service. and 

(3) on first pregnancy. 


15. The age of retirement of AH could 


be extended upto ten years by granting 


yearly extensions at. the option of the 
Managing Director. Thus. if the Managing 
Director chose to exercise his discretion 
under Regulation 47 an AH could retire 
at the age of 45 years.. 


16.. Thus, the only difference regard- - 
ing the service conditions pertaining to 
the age of retirement or termination is. 
that whereas the services of an I. A. C. 
AH could be extended up to 40 years, 
those of the A. I. AH could be extended 
up to 45 years, subject to the conditions 
indicated above. This appears to be ‘the 
position regarding the service conditions 
of the AHs belonging to - both -the 
Corporations which form the cornersione 
of their grievances before us. 


17. Having given a brief history of the 
dispute between the parties we- would 
row indicate: the contentions advanced 
before us by the petitioners (AHs) and 
the counsel for the Corporations. and other 
respondents. As the service conditions of 
AHs employed by the two Corporations 
are almost identical the arguments put 
forward by them also are almost the same 
with slight variations which will be in- 
dicated by us when we deal with ‘the 
arguments.. 

18. ‘Mr. Atul Setalvad . appearing for 
the AHs in Transfer Case No. 3 of 1981 
has submitted ‘some ‘important and inter- 


esting points of law Which’ may be ` sum- 
marised as. follows:— 
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(1) The AHs employed by one Corpora- 
tion.or the other form the same class of, 
service as the AFPs and. other members 
of the cabin crew. Both the male pursers 
and the AHs are members of the same 
cabin crew, performing: identical or simi- 
lar dtities and hence any, discrimination 
made between these two members who 
are similarly circumstanced is clearly. 
violative of Art. 14 of the Constitution . of 
India. 

(2) Even if the AHs are a separate 
category of class, there is an inter se dis- 
crimination between the AHs posted in 
the United Kingdom and those serving in 
the other Air India flights. 

(3) That the AHs have been. particular- 
ly selected for hostile discrimination by 
the Corporation mainly on’ the ground ot 
sex or disabilitiés arising from sex and 
therefore, the regulations | amount to a 
clear infraction of the provisions of Arti- 
cle 15 (1) and Art. 16 of the Constitution 
of India. 

(4) The termination of the services of 
AHs on the ground of pregnancy or mar- 
riage within four years is manifestly un- 
reasonable- and wholly arbitrary and 
violative of Art. 14 of the ‘Constitution 
and should, therefore, be struck down. 

(5) The contention that a woman in 
view of strenuous work that she is called 
upon to perform; becomes tired or in- 
capable of doing the work of catering -to 
the passengers is based on pure specula- 
tion and being against the well established 


facts and norms set up by ‘the Geneva ° 


Convention is clearly inconsistent with 
the concept of emancipation of women. 
No material- has been ‘placed before- the 
Court to prove that the efficiency’ of the 
AHs is in any way impaired at the age of 
40 or 45 years so as to make a gross ‘dis- 
oe between the male pursers- ne 

S. 

(6) Apart from the cdiscriminatton” -re- 
garding the age of retirement: the AHs 
have been completely deprived of pro- 
motional opportunities. available to. the 
male members of the cabin crew. : 

19, 
contended ‘that Regulations ‘46 and 47 of 
Air-India Employees’ Service Regulations 
and Regulation No. 12 of the Indian Air- 
lines (Flying Crew) Service Regulations’ 
must be struck down as being discrimina- 
tory and ultra vires. 

20. -The counsel- appearing for. the 
petitioners in the writ ‘petitions more or 
less adopted: the arguments of Mr. Atul 
Setalvad in one form or the other, 
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For the aforesaid reasons, it’ was’ 
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.21... In answer to, the contentions rais- 
ed by Mr. Setalvadand the counsel who 
“followed him, Mr. Nariman appearing for 
A. I. and Mr. G..B. Pai for the I. A.C, 
adumbrated the following .propositions:— 
.'(1) That having regard to the nature of 
job functions, the mode of reeruitment of 
AHs, their qualifications, their - promo- 
tional avenues and ithe- circumstances in 
which they retire. AHs fall within a cate- 
gory separate from the class to which 
the pursers belong and if.AHs form a 
separate class or category by themselves, 
then there can be no question of discri- 
mination or contravention of , Art. 14 
which would apply if there is discrimina- 
tion. between the members of the same 
class inter se. . 

(2) The Gaa of the AHs is ac- 
tually sex based recruitment. made not 
merely on the ground of: sex. alone but 
swayed by. a lot of other considerations, 
hence “Art. 15 (2) of the Constitution was 
not attracted. To -buttress this argument 
reliance was placed by Mr. Nariman on 
the declaration made by the Government 
under the 1976 Act, 

(3) As the conditions mentioned. in Re- 

gulation’ 46 of A. L Regulations , and 12 of 
the IAC Regulations have been upheld by 
the Khosla and Mahesh Awards, they 
have statutory force and unless they are 
per se arbitrary or . discriminatory, the 
Court ought not to interfere with them 
particularly when those two Awards are 
binding’on the parties even though ‘their 
period may have expired. 
' (4) Having regard ‘to the circumstances 
prevailing in India and the effects of mar- 
riage, the bar of pregnancy and marriage 
is undoubtedly a reasonable restriction 
placed in public ‘interest. vate 


(5) If the ‘bar ‘of, marriage or pregnancy. 
is removed, it will lead to huge practical 
difficulties’ as a result of which. very 
heavy expenditure would hàve to be in- 
curred by the Corporations to make ar- 
rangements for substitutes of the working 
AHs during their absence for a _long 
period necessitated by pregnancy , or 


domestic néeds resulting. from “marriage. , i 


(6) The court should take into ~ , con=, 
sideration the practical aspects of the 
matter which demonstrate the fact that 
a -large number of AHs do not stick to 
the: service but leave the same well be- 
fore the age of retirement fixed under the 
Regulation. 

22. - Finally, as ‘a very fair and con- 
scientious counsel Mr, Nariman placed a 


r 


z4, 
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few proposals which mizht- mitigate the 
inconvenience caused to the AHs.-and re- 
move:a large bulk of thair grievances. It 
was submitted by-Mr.. Nariman: that he 
would in all probability persuade the 
management to accept. the! proposals sub- 
mitted by him which. will be referred 70 
when we deal with the contentions of the 
parties at length. 

23. -We shall now prcceed to deal with 
the respective contentims advanced be- 
fore us indicating the reply of the res- 
pondents: to ane arguments tained by the 
petitioners. ` 

24, It was. vehemently ae by Mr. 
Setalvad that having regard to the nature 
of the duties and functions performed 
during the flight by AFPs and AHs both 
the groups constitute the same class or 
category of service under the Corporation 
and hence any difference or, discrimination 
between ‘the mémbers in the“same class 
is clearly violative of Art. 14 of the Con- 
stitution’ A ‘second limb: of. the argument 
which flows from the; first contention -was 
that the AHs ‘were ‘selected for ~ hostile. 
discrimination ‘by ‘the Corporation in the 
matter of. retirement; termination and 
promotional avenues ‘which _ was: 
festly. unreasonable soas to’ “attract Arti- 
- if of the. Constitutiod,, 75; ne 

., The -counsel.,. for.. the, Covpokation: 
however. countered, the arguments, of the 

i That, in ‘view. ot “the.” ode: “of “toe 
cruitment, qualifications, retira! _ bénefits 
and various other factors, the AHs con: 
stitute.a special category or class of èm- 
ployees’ different from: the AFPs- and, 
therefore, they could. ‘not bein. any way 





equated swith! them. ‘2 - Hear RS 


(2) That in fact the? ireéruitment: of AHs 
was sex-based and swayediby a:number 
of other considerations. and NOt based. on 
sex only. — : 

26. In. order to “appreciate. the ; argu- 
ments of. the; „parties: on this point it may 
be necessary. to refer ta the law on the 
subject which is-now well settled by a 
long course of decisions of this Court.. It 
is undisputed ‘that what Art. 14. prohibits 
is ‘hostile. discriminatior. and not~reason= 
able classification. --In .other-- words, - -ìf 
equals, ‘and unequals aré differently* treat- 
ed, no dis¢rimination at all “occurs So ~ as 
to amount’ fo ‘an infraction of Art 1" of 
the Constitution. A ‘fortiori if equals- or 
persons similarly. circumstanced are dif- 
ferently treated, _discrimiñation _ results 
so as to attract the provisions of Art, 14 
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27. In our opinion, therefore, the. in- 
escapable conclusion that follows is~ that 
if there are two separate and different 
classes having different. conditions of ser- 
vice and different incidents, the question 
of discrimination does not arise. On ' the 
other hand, if among the members of the 
same class, discriminatory treatment is 
meted out to one against the other, Art. 14 
is doubtless -attracted, 


28. In Kathi Raning Rawat v. State of 
Saurashtra, 1952 SCR 435 : (AIR 1952 SC 
123) Sastri, C. J. observed thus (at'p. 126 
of AIR): ~ 

“Though the differing procedures ‘might 
involve disparity in the treatment of the 
persons tried under them, such disparity 
is not by itself sufficient, in my opinion, 
to.. outweigh the presumption and estab- 
lish discrimination unless the degree of 
disparity goes beyond what the reason for 
its existence demands as, for instance, 
when it amounts to’ a denial of a fair and 
impartial trial.” 

Fazal Ali, J. as he then was, pithily ob- 
served as follows (at pP. 127 of ATR): . 


“I think that a distinction should be 
drawn..between ‘discrimination without 
reason’:.and ‘discrimination with reason’, 
The whole doctrine of-- classification is 
based on this distinction and on the well- 
known fact that the circumstances which. 
gevern one set of persons or objects may, 
not, -necessarily be the same. as -those 
governing another set of persons ox:,ob- 
jects, so:that the question of.. unequal 
treatment does -not really arise as be- 
tween persons governed by’ different con- 
ditions. arid ` ‘different Sets of” sircum- 
stances.” vom 


Similar observations ` ‘were made’. by 
Mukherjea, J. “who, temarkéd | thus {at 
p., 131 of “ATR):— 

“The- legislature is- “given the . utmost 


latitude in making the classification and 
itis only’ when there is.a palpable abuse 
of power. and:the differences made have 
ho. rational .relation {to the objectives of 
the legislation, that necessity of judicial 
interference arises.’ Bias 


` g9; “The “most. apposite detlo on the 
subjéct is, the case of All India Station, 
Masters’ & Assistant Station Masters’ As- 
sociation v. General Manager, Central, 
Railway, (1960) ‘2 SCR 311: (AIR 1960 
SC 384), where the law on the subject 
was" succinctly’ Stated by Das Gupta, J., 
speaking `‘ for ` the , ‘Court, as follows 
(at p. 386 of AIR): = ~” 


1840 S. C. 


“So multifarious are the -activities of 
the State that employmient of men for 
the purpose of these activities- has by 


the very nature of things to be in’ dif- 
ferent departments.. of the State and 
` inside, each . department, . in many dif- 


ferent classes. For each such class there 
` are separate rules fixing the number of 
personnel of each class, posts to which 


the men in that class will be appointed, . 
questions of seniority, pay of different 


posts, the manner in which promotion 
will be effected form the lower grades 
of pay to the higher grades, e. g., whether 
on the result of periodical examination 
or by seniority, or by selection or on 
-~ some other basis — and other cognate 
. matters. Each such class can be reasonab- 
_ly considered to be a 
many matters independent entity with 
its own rules of recruitment, pay and 
prospects and other conditions of service 
which may vary considerably between 
` one class and another. 


sewes.. eee eee ee 


It is clear that as between the members 
ef the same class the question whether 
--eonditions of service are the same or not 
may well arise. If they are not, the 
question of denial of equal opportunity 
will. require serious consideration in such 
cases. Does the concept of equal opport- 
tunity in matters of employment apply, 
however, to variations in provisions as 
between members of different classes of 
employees under the State? In our opin- 
ion, the answer must?be in the negative.” 


30. The same view was reiterated by 
another decision of this Court in General 
Manager, Southern Railway v. Ranga- 
chari, (1962) 2 SCR 586: (AIR 1962 SC 
36), where Gajendragadkar, J. pointed 
out this (at pp. 41 and 42 of AIR): 

“Would it, for instance, be open to the 
State to prescribe different scales of 
salary for-the same or similar posts, dif- 
refent terms of leave or superannuation 
for the same or similar posts? On the 
narrow consrtuction of Art. 16 (1) even 
if such a discriminatory course is adopt- 
ed by the State in respect of its employees 
that would not be violative of the equality 
of opportunity guaranteed by Art. 16 (1). 
Such a result could not obviously have 
been. intended by the Constitution......... 
The three 
same .constitutional code of guarantees 
and supplement each other. If that be so, 
there would be no difficulty in holding 
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separate and in~ 


provisions form part’ of the 


z 


must include all matters in relatión to em- 
pioyment both prior, and subsequent, to 
the employment which are incidental to 
the employment and form part of the 
terms and conditions of such employment. 


. ae 
CLEE E 


It is common ground that Art. 16 (4) 
does not cover the entire field covered by 
Art. 16 (1) and (2). Some of the matters 
relating to employment in respect of 
which equality of opportunity has been 
guaranteed by Art. 16 (1) and (2) do not 
fall within the mischief of non obstante 
clause in Art. 16 (4).” .- 


(Emphasis ours) 

31. In State of Punjab v. Joginder 
Singh, (1963) Supp 2 SCR 169 : (AIR 1963 
SC 913), Ayyangar, J while delivering 
the majority judgment clearly elucidated 
the various spheres where Art. 14 could 
operate and observed thus (at p. 922 of 
ATR): 

“As we have stated already, 
services started as independent Services. 
The qualifications prescribed for entry 
into each were different, the method of 
recruitment and the machinery for the 
same were also different.and the general 
qualifications possessed by and large by 
the members of each class being different, 
they started as two distinct classes, If the 
government order of September 27, 1957. 
did not integrate them into a single ser- 
vice, it would follow that the two remain- 
ed as they started as two distinct services, 
If they were distinct services, there was 
no question of inter se seniority between 
members of the two services, nor of any 
comparison between. the two in the 
matter’ of promotion for founding an 
argument based upon Art. 14 or Art. 16 
(1). They started dissimilarly and they 
continued dissimilarly and any dissimila- 











rity in their treatment would not be a. 
denial of equal opportunity, for it is com- ` 





mon ground that within each group there 


is no denial of that freedom guaranteed _ 


by the two Articles. The foundation 


therefore, of the judgment of the learned 
Judges of the High Court that the 


troduced elements of discrimination be- 
tween the two; has-no factual basis‘ if, as 
we hold,-the order of September 17; 1957, 


the two. 


im- ` 
pugned rules created two classes out of- 
what was formerly ‘a ‘single class and in- - 


ALR: | 
that the matters relating to employment ` 


x 


oo 


1981 ` 
did not effectuate a complete integration 


of the two Services. On this view it would 
follow „that the impugn2d rules cannot be 


~ 


struck down as violative of the constitu- . 


tion,” 
` (Emphasis supplied) 

32. The same dictum was followed by 
this Court in a later case Sham Sunder v. 
Union of India (1969) 1 SCR 312: (AIR 
1969 SC 212) where it was pointed out 
that Art. 16 (1) would be attracted only 
if there is a breach oi equality between 
members of ‘the same zlass of employees 
and .Art, 14 did not contemplate equality 
between members of: separate or indepen- 
dent ‘classes. In this connection Bacha- 
wat, J. held thus (at pp. 214, 215 of 
AIR):— 

“For purposes of promotion, all the en- 
quiry-cum-reservation clérks on the 
Northern Railway form one separate unit. 
Between members of this class there is no 
discrimination and no denial of equal: op- 


portunity in the matter of promotion...... . 


«Equality of opportunity in matters of 
employment . under A-t. 16 (1) means 
equality as between members of the same 
class of employees and not equality be- 
tween members of eect independent 
classes,” 


33. The same principle was reiterazed 
by this Court in Western ‘U. P. Electric 
Power & Supply Co. Ltd. v. State of 
U. P., (1969) 3 SCR 885: (AIR 1970 SC 
21) where Shah, J. observed thus (at p..24 
of AIR):— 


“Article 14 of the Constitution ensures 
equality among equals, its aim is to pro- 
tect persons similarly placed against dis- 
criminatory treatment. It does not hew- 
ever operate against rational classifica- 
tion. A person setting up a grievance of 
denial of equal treatment by law must 
establish that betweer. persons- similarly 
circumstanced, some. were treated to their 
prejudice and the differential treatment 
had no reasonable relation to the object 
sought to be achieved by the Iaw.” 

34. In a recent decision of this Court 
in Ramesh Prasad Singh v. State of Bihar, 

41978) 1-SCR 787 : (ATR 1978 SC 327).to 

‘ which one of us (Fazal Ali, 
party, the same princ.ple was reiterated 
thus (at p. 331 of ATR» f 

“Equality is for equals, that is to say, 
those who are similarly circumstanced are 
‘entitled to. an equal treatment but ` the 
guarantee enshrined in Arts. 14 and 16 of 

. the Constitution cannot be carried beyond 
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_those who are similarly 


J.) was a. 


S.C. 1842 ` 


the point which is well settled by a catena 
of. decisions of this Court.” \ 

35. Similarly, in State of Gujarat v. 
Shri Ambica Mills Ltd, (1974) 3 SCR 
760 : (AIR 1974 SC 1300), Mathew, J. 
speaking for the Court pointed out that 
classification is inherent in legislation and 
expounding the concept of equality con- 
tained in Art, 14 observed thus (paras 59 
and 64 of AIR):— 

"It may be remembered that Article 14 
does not require that every regulatory 
statute apply to all in the same business: 
where size is an index to the evil at 
which the law is directed, discriminations 
between the large and small are permis- 


- sible, and it is also permissible for re- 


form to take one step at a time, address- 
ing itself to the phase of the problem . 
which seems most acute to the legislative ` 


“Classification is inherent in “legisla : 
tion. To recognize marked differences ' 
that exist in fact is living law: to dis- 
regard practical differences and concen- . 
trate on some abstract identities is lifeless 
logic.” (Morey v. Doud (1957) 354 U, S, 


457, 472), 
In State of Jammu and Kashmir v. 
Triloki Nath Khosa, (1974) 1 SCR 771: 


(AIR 1974 SC 1), it was clearly pointed 


* out that equality is-only for equals and 


even in cases of promotion Art. 14 would 
apply only if promotional facility is deni- 
ed to equals within the same class. In this 
connection. Chandrachud, J, (as he then 
was) pithily observed thus (at p. 11 of 


- AIR):— 


“But the concept of equality has an in- 
herent limitation arising from the very 
nature of the constitutional guarantee. 
Equality is for equals. That is to say that 
circumstanced 
ara entitled to an equal treatment. 

Since the constitutional code of equality 
and equal opportunity is a charter for 
equals, equality of opportunity in matters 
of promotion means an equal promotional , 


opportunity for persons who fall, subs | 
stantially, within the same class,” ' 
In United States v, James Griggs 


Raines (1960) 4 L Ed 2d 524 it was held 
that one to whom application of statute 
is constitutional cannot be heard to attack 
the statute on the ground -that impliedly 
if it applied to other persons it might be 
unconstitutional. These observations, in 
our opinion, furnish a complete answer to 


a ai 
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the argument of the petitioners that Arti- 
cle 14 is violated in the instant case.. 

' 36. Similar observations were made. in 
Vol.-16 (pp. 236-237) of -Corpus , Juris 
Secundum, which are extracted . . below:— 

“A person ordinarily is precluded from 
challenging the constitutionality .af gov- 
ernmental ‘action by~ invoking - the::rights 
of others and: it is not sufficient that- the 
statute or administrative . regulation : is 
unconstitutional _as.to.other ..persens ; or 
classes: of. persons; it must,.affirmatively 
appear that, the: person vattackirg the, 
statute comes within the class of. persons 
affected by it.) `. PE 

-.37. Thus, from a; detailed analysis and 
lose -examination of. the cases., o? fhis, 
Court starting from 1952 ,.till ‘today, .the © 
following propositions: emerge: or: 

(1) In; considering». the: fundamental. 
z right of eġuality of opportunity a zechni- 
-„ lcal, pedantic or doctrinaire approach 
should : not; be -made and. the doctrine 
should net be. invoked , -even. if different; 
scales of- pay, service terms, leave _ etc., 
„lare introduced in, dimeren or dissimilar 
posts. RE - 

. Thus; where, Ahe Gass? or, ‘categories of 
service are essentially different in» pur- 
port and’ sia Art, 14 cannot be. ettract- 
ed. fs >e 

(2) Art. | 14 forbids Restle icine 
ton but.. not y ręasonable:. classification. 
Thus, where. persons. belonging,to a par- 
ticular -class-in view:.of. their special:.at- 
tributes, qualities, mode. of recruitment 
and the like, are differently : treated, in 
public . interest to advance and -boost 
members belonging-to backward classes, 
such a classification „would not amount to 
discrimination having a close nexus with 
the objects sought to be achieved so that 
in such cases Art. 14 will ‘be comaietely 
cut of the way. 

(3) Article 14 certainly applies where 
equals are treated differently withoat any 
reasonable basis. ` i 

- (4) Where equals ' ‘and | “únėéquals | a are 
treated differently, Art. = „would have no 
application. i ~ 

(5) Even if there be one class of service 
having several categories with dierent 
attributes and incidents, such a category 
becomes a separate class ‘by itself; and no 
difference or’ discrimination. between such 
category'and the general- members ofthe 
other class would amount to any discrimi- 
nation. or to denial of sey of Sppor- 
tunity. - ¥ 
: (6) In ‘order to aage whether ` ‘a sepa- 
-- [rate category has been carved out of a 
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class of service, the fellowing.. circum- 
stances have generally to be examined:— 
(a) the nature,.-the mode: and the 
manner, , of : recruitment of a “particular 
category from the very start. 
(b). the Blasi ieee obs of the particular 
category, - 

(c) the-terms and. saiicons of service 
of the members of the category.: |. 
:(d) the nature. and character: of 
posts ‘and. promotional avenues, # ; 
- (e). the special attributes that. the. Dare 
ticular category. possess which are not to 

be found in other „classes, and the -like. :: 


the 


38.- It is difficult. to lay. down a rule i 
of.universal application: but the. circum=. - 


stances mentioned, above -may :be taken:.to: 
be illustrative guidelines tor determin, 
me the question... f Ror 

¿ 39. Applying these tests we now ” pro- 
ceed to. examine. the: correctness of:: the 
first; contention ‘advanced. by Mr: „Atul 
Setalyad and counsel-for other petitioners 
and countered by the Corporations., =~, 


“40; A- very large number of’ affidavits 
and documents have beer filed by: ‘the 
Parties.’in support of | their ' respéctive 
cases but in view of the. arguments: vof the 
parties; the. matter’ falls, in our: opinion, 
within a very narrow compass and- we 
shall -refer only to those „affidavits and 
documents which are germane for decid- 
‘ing the case on the bæsis of. the :conten-. 
tions advanced before- us. a s 
'.41; In order'.to test whether the cate- 
gory of AHs constitutes the same class as 
AFPs.or is: a separate. category by. itself, 
we shall detail the materials placed be- 
fore us oy the parties on this aspect of 
the matter. We shall. first deal.with’ the 
case of AHs employed by A. L. } 

. 42. -To .begin with,. it is not dianutea 
that at the'initial recruitment a.classifica- 
tion for appointment of: AH and AFP is 
essentially ` different. For instance, while 
in' the case of AFP the necessary qualifi-, 
cations are as follows:— . f i 

(1) SCC or ‘its equivalent: ' ei 

(2) Minimum. threel.years’ training ex- 
perience in’ any ‘Airline or three. years, 
Diploma in ‘Catering.;from a’ recognised: 
-Institute or a Graduate.. ` 

(3) There is’ no’ reģuiréemėrit that AFP 


should be unmarried. -^ :~ A agit’ 
(4) The' AFP . has: to. “appear ' for.” a 
written I. C, test. > :. Sate. ong ay 


43. As against“ these ‘basic’ require~ 
ments ‘for entry ‘into-sérvice for the class 
known as ‘AFP’, the: _ Tequirements for 
AHs are as follows :+~ bo ad « a 
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(1) SCC or its equivalent. 
i, (2) AH must be unmar-ied, 
(3) No other requirement is needed for 
entry into service so far as AH is con: 
cerned, 


44. Mr. Setalvad, however, argued tha 
both AHs and AFPs being members of the ` 
` same cabin crew must be taken to belong 
to, the same class. This argument fails to, 
take into consideration the fact that if at 
the threshold the basic requirements cf 
the two classes, viz, AFP and AH, fcr 
- entry into service: are absolutely different 
and poles apart even though both tke 
classes may during the flight work ‘as 
cabin crew, they would not become one 
class of service, - j 


45. Secondly, while AFP starts with a 
grade of Rs. 385-535, the AH starts her 
career - with the grade of Rupees 
485-25-560-40-720-50-77C. This is also a 
very material difference which points to 
the AHs being a separate’ category. both 
in respect of qualifications at’ the entry 
into ‘service and’ also in respect ‘of start- 
ing salaries,’ ~ É ge ee gt 

' 46., Another important’ distinction be- 
tween AFPs-and AHs is that whereas the 
total riumber of posts in A, I. of : AFPs 
are 494, in the case of AHs is 737. Thus, 
to begin with)“the twc classes differ. in 
qualifications, in grades and also in the 
number of posts, y 


` 47. The matter does not rest there. 
‘Even the promotional avenues or chen- 
‘nels -of ‘the two categcries of service are 
quite’ different and so is their seniority. 
So far as the AFPs are concerned, the 
‘hierarchy: is‘as follows— 
aS ye 3 eed pod 
() A. F. P. 
(2) F. P, (Grader Rs, 485-25-560-40-7 
50-1020) rader E 5 560 40-720 


. 48. The total number of S i 

are 372. Thus, by and dee Ak aoe 
almost in the same grade as F.P which 
is a higher. post than AFP, | The third 
higher category is Check F. P. which kas 
‘the same emoluments as FPs with the 
difference that: the Check..FPs get-an ad- 
‘ditional allowance -of Rs.. 200/-:p: m. and 
the number of posts are 61. The. next -pro- 
motional avenue is’ the post. of ~ Inflight 
a gets A total pósts are-69 and 
‘the Grade is- S..1100-50- -60- 
EA be i hi 50 1600 ew 
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No. of  - Grade . : 
; PS  1400—50=1600 : 
(5) Dy. Manager 60 1780 —100— 
i 1790-60 —1780 — 
wt 3 eae E 

(6) Manager ~“. 100—2180., 
1° ° 1880—100—2480, ! 


(7) Manager, Cabin 
_ Crew. ; 
49. It is asserted by the A. I. that ‘if 
takes about 15 to 20 years for a F. P., to 
‘reach the promotional posts of Inflight 
Supervisor and about 25 yedrs to reach 
the post of Dy. Manager or Manager. As. 
against this, the hierarchy of AH is asi 
follows:— te 


No. of Grade 
S posts Ree 
L- AH ` 737 3 ee 
2. Check AH. . 72 
8. Dy. Chief AH 3 1100 —50—1600' = 
. 60 — 1780 -100 — 
1880. 7 
4, Addl, Chief AH 3 . 1400~-50—1600—~. 
Ea 60-1780 ~100-= 
. woke Se 1980, 
5. Chief AH S i _ 1720—60 —1780— 
100—2180, 


50. It may be mentioned here that so- 
far as the post of Dy: Chief AH is con- 
cerned, by virtue of an agreement. dated 
30th May 1977 between the male mem- 
bers of the cabin crew it was decided to 
phase them out. A serious exception has 
been taken against the Corporation for 
having acceded to the demand for phasing 

` out a post belonging to the’ category of 
'AHs and that too without taking the còn- 
sent of AHs. A serious protest-on this ac- 
count was lodged by- the AHs which isto 
be found at page 166 of Vol. II of the 

Paperbook, the relevant portion of -which 
may be extracted thus:—~ _ 

“We do not see how any Flight Purser 
or Assistant Flight Purser could suggest 4 
.viable proposal regarding our promotion 
considering this matter is in direct rela- 
tion to Air Hostesses and their future. 

In the past the Flight Pursers and the 
.Assistant Flight Pursers took away our 
promotional avenue to Deputy Chief Air 
Hostess without even consulting us.” 


51. At page 148 of Vol. II of the 
Paper Book, the affidavit details the cir- 
cumstances .under which the post of Dy. . 
Chief AH was agreed to be phased cut. 
In this, connection, the following extracts 
are relevant:— ee A a 

“The Association also went into the 

„Brades of different categories of - cabin 
“Herew and found that while the Deputy 
Chief Air Hostesses functioned on board 
the flight only. as Check Air Hostesses 
and/or Air Hostess her, grade j was, much 


1844 S.C, ` 


higher than that of a Flight Purser who 
was in a higher status or cadre end had 
supervisory responsibilities. The manage- 
ment therefore was approached by the 
Association resulting in the said agree- 
ment of 30-5-1977 which is alreedy an- 
nexed hereto and marked Exhibit V 
above by which the category of Deputy 
Chief Air Hostesses was made redundant.” 


Air India v. 


52. We are also unable to, uncerstand . 


how the .Management could phase out a 
post available to the AHs exclusively at 
the instance of Pursers when they had 
absolutely no concern with this particular 
post nor had the Pursers any right- to 
persuade the Management to abolish a 
post which was not meant for them. The 
AHs have rightly protested that ‘the 
Agreement to phase out the post was uni- 
laterally taken by the Management with- 
out even consulting the -AHs although 
they were the only ones who were most 
adversely, affected by this decision. In 
Para. 25 of the Affidavit at p- 58 of the 
same-volume a statement 1s made regard- 
ing the circumstances under which the 
post of Dy, Chief AH was phased out, 
which is extracted below: 


“On May 30, 1977, as a result.of discus~- 


sions with the Air-India Cabin Crew As- 
sociation representing the flight pursers, 
assistant flight pursers and air hostesses, 
it was decided that the category of De- 
puty Chief Air Hostess would be paased 
out, i. e, as and when the then existing 
Deputy Chief Air Hostesses retired or 
resigned .the consequent vacancies would 
not be filled. At present the promotional 
avenues for Air Hostesses are the post of 
Additional Chief Air Hostess, Chief Air 
Hostess and Deputy Manager Air Hos- 
tesses.” : Ay 
53. Unfortunately, however, as _ the 
decision was taken as far back as 1977 
and no grievance was made by fhe AHs 
before the High Court and as this is not 
a matter which is covered by Art. 32 of 
the Constitution, we are unable to give 
any relief to the AHs on this score. We 
would, however, like to observe -hat in 
view of the limited promotional channels 
available to the AHs, the A. I. should 
seriously consider the -desirability of re- 
storing the post of Dy. Chief AH and 
thereby remove the serious injustice 
which has been done to the AHs in viola- 
` tion of the principles of natural justice. 
54, 
r only incidentally as it was mer- 
toned in the Affidavit filed before us and 
‘appeared to us to be of some consequence, 


We have touched this aspe=t of the. . 
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55. Thus, from a comparison of the 
mode of recruitment the classification, 
the promotional avenues and other 
matters which we have discussed above, 
we are Satisfied that the AHs form an 
absolutely separate category from that of 
AFPs in many respects having different 
grades, different promotional avenues 
and different service conditions. Finally, 
it may also be noted that even though 
the AHs retire at the age of 35 (extend- 
able to 45) they get retiral benefits quite 
different from ‘those available to the 
AFPs. For instance, at pages 68-69 of 
‘Vol. II of the Paperbook the following 
averments may be specially noticed:— 


“The benefits particularly’ the retire- 
ment benefits for male cabin crew. and 
female cabin crew in service have been 
and are materially different and the ex- 
pectations raised on the basis of these 
benefits are also viewed differently. Thus, 
for instance, an Air Hostess, who is re- 
cruited between the ages of 19 and 25 
on a higher pay scale than that of an As- 
sistant Flight Purser and who retires 
after service. of 10 years, is entitled to 
the same quantum of free air passages, 
which she was entitled to in the 10th 
year of her.service, for a continuous 
period of five years thereafter. Similarly, 
an Air Hostess who has completed 15 
years of service and retires thereafter 
is entitled to free air passages for a con- 
tinuous period of 10 years thereafter on 
the basis of the total number of free air 
passage she was entitled to in the 
15 years of her service. On the other 
hand, Assistant Flight Pursers who are 
recruited between the ages of 21 and 26 
are entitled to retirement benefit of free 
air passages only if they voluntarily re- 
tire after -25 years of continuous service 
or on attaining the age of superannuation, 
i e, 58 years. If the retirement age of 
air hostess were extended to 58 years,” 
they would be subjected to the same dis- 
cipline and reaction of many | of the 
existing air hostesses in Air India is that 
the differentiation in retirement ages be~ 
tween men and women is fair and reason- 
able and to their advantage. In fact most 
‘of the air hostesses are anxious to com- 
plete 10 years of service and retire to bes . 
come eligible for these benefits.” f 

56. - These benefits are further explain« 
ed in a chart given in Ext. D which ex- 
tracts the relevant: portions of Air India 
Employees Passage Regulations, 1960. 
The relevant portion of the -provisions | 
may be extracted thus:~ ..-: } 


1981 


Category 


{a) Smployees reticing on reaching 
the age of 58 years or 55 years, as the 


period of 20 years, ` , 

(b) Employees -retiring on reaching 
the age of 58 years or 55 years, as the 
ease may be, provided they heve render- 
ed continuous service for a minimum of 
25 years. : 

(c) Employees permitted by Compe. 
tent authority to retire volunzarily after 
completion of a continuous service of 
not less than 25 years, 

(d) Air Hostesses retiring after rendere 
ing continuous service for a minimum 
period of 10 years, but less than 15 
years, i : 


(e) Instructress, Air Hostess/Lady Ra- 
ceptionists-retiring a ter rendering con- 
tinuous service for a minimum period of 
15 years, 


y é 

` (f) Employees retiring permanently 
due to medical unfitness provided that 
they have retired after rence ing conti- 
nvous service for a minimum period of 
15 years, . 


57. Thus, although the AFPs. also get 
retiral benefits which continue upto their 
death yet they get these benefits only 
after having put in 20 years of servize 
or reaching the age of superannuation 
which in their case is 55 or 58 years; 
whereas; the AHs get almost the same 
concessions, though for a lesser period, 
even after serving the Corporation for a 
much shorter period. This is yet another 
distinctive feature of the separate cate- 
gory of AHs. : 


to the 
service 


58. Having regard, therefore, 
ivarious circumstances, incidents, 
jconditions,. promotional avenues, etc. of 
ithe AFPs and AHs, the inference is ir- 
resistible that AHs though members of 
the cabin crew are an entirely separate 
class governed by different set of rules. 
‘regulations and conditions of service. Mr. 
Nariman submitted that job functions per- 
formed by the AFPs and AHs being en- 
tirely different, is also an important cir- 
eumstance to prove that AHs is a class 
completely separate irom the class of 
AFPs. We are, however, not impressed 
with this argument because a perusal of 
the job functions which have been detail- 
ed in the affidavit, clearly shows that tne 
functions of the two. though obviously 
different overlap on some points but the 
difierence, if any, is one of degree rather 
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Seale of econeession 


Jne free passage every year or two 
free passages every alternate year 
ease may he, provided they have ren- and not more than two 90% rebated 
deced continuous service for a minimum passages every year. ` 


Two free passages every year and 
not more than two 90% rebated 
passages every year, : | 


One free passage every year or two 
passages every alternate year and 
not more than two 90% rebated 
passages every year. 

One free passage every year two - 
free passages every alternite year 
aad one 75% rebated passage every 
year or two 75% rebated passages 
every alternate year. 

One free passage every 
tw) free passages every alternate 
year and one 75% rebated passages 
every year or two 75% rebated pas- 
sages every alternate year, 


S.C. 1845 


Period for which 
eoncession would 
be admissible 

filithe eath of the 
retired employee, a 


{ 
Till the death of the 
retired employee, 


Till the death of the 
retired employee, 
| 


For a period not ex- 
ceeding five years from 
the date of retirement 
or from April 1. 1974, 
whichever is later. 

For a period not ex- 
ceeding ten years from 
-the date of retirement 
or from April l, .1974, 
whichever is later. 


ear or 


i 
la 


\ 
t 
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than of kind. Moreover, being members 
of. the crew in the same flight, the two 
separate classes have to work as a team, 
helping and assisting each other parti- 
cularly in case of emergency. This aspect 
of the matter was highlighted by the 
Mahesh Award which observed thus :— 


“The management claims that there 
cannot be and should not be any inflexi- 
bility or rigidity regarding the functions 
and duties of the different categories of 
cabin crew and the Management should 
have full authority and discretion as re- 
gards the interchangeability of job alloca- 
tions and functions and duties of the dif- 
ferent categories of cabin crew and for 
effecting from time to time such inter- 
changes of job allocations and of func- 
tions and duties as‘it might think fit, 


There is not the slightest doubt that the 
Cabin Crew have to work as a team as 
pointed out by Shri S. S. Hemmadi 
(AMW-5). Although there are different 
duties fixed for different categories, it is 
necessary for each category to give 
help and do the work of other categories 
for the smooth flight.” (vide pp. 1259-60 
of the -Mahesh Award), 
59. We entirely agree with the obser- 
vations made in the Mahesh Award and, 
therefore, do not attach much importance _ 
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to this circumstance relied upon by the 
Corporation, 


.60. In the same token, an additional 
argument advanced by Mr. Setalvad was 
that certain terms and conditions: of AHs 
were palpably discriminatory and viola- 
tive of .Art. 14. -For instance, under the Re- 
gulations concerned, AHs. suffered from 
three important disabilities— (1) their ser- 
vices were terminated on first pregnancy, 
(2) they were not allowed to marry 
within four years from the date of their 
entry into service, and (3)-the age of re- 

‘ tirement of AHs was 35 years, extendable 
to 45 years at the option of the Managing 
Director, as against the retirement age of 
AFPs who retired at the age of 55 or 58 
years. There can be no doubt that these 
peculiar conditions do form part of the 
Regulations governing AHs but once we 
have-held that AHs form a separate cate- 
gory with different and separate incidents 
the circumstances pointed out by the peti- 
tioners cannot amount to discrimination 
so as to violate Article 14 of the Consti- 
tution on this ground. There is no com- 
plaint by the petitioners that between the 
separate class of AHs inter se there has 
been any discrimination regarding any 
matter. In fact, the- only point raised on 
this aspect was that AHs employed by 
A. I. in U. K. have different: conditions 
of service from AHs serving A. I. in coun- 
tries other than U. K. Doubtless this 
distinction is there but this is really a 
fortuitous circumstance because A. I. was 
forced to comply with the local laws of. 
U. K. in order to increase the age of re- 
irement of AHs posted in England. 


Surely we cannot expect A. I. to com-_ 


mit an offence by violating the laws of 
U. K. In Navy, Army and Air Force Ins- 
titutes v.. Varley (1977) 1 All ER 840 the 
variation between the hours of work by 
female employees in Nottingham and the 
hours of work by male employees in 
London was held to be valid and did not 
violate the principle of Equality. 
Phillips, J., made the following observa- 
tions: 


“An example which we gave the other 
day was of a case where all the condi- 
tions are satisfied for the operation of an 
equality clause — because, for instance, 
there is a variation in that a woman is 
paid less-but it-is found on investigation 
that the employers can establish (and the 
burden of proof, which. is-a heavy bur- 
den, is always on them) that the reason 
the man is paid. more than the woman 
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has nothing whatever ta do with sex but 
is due to the fact that the employers have 
in force a system under which a long- 
service employee is paid more; so .the 
variation there is due, not to difference 
of sex, but to that material difference. It 
is important to note there that the woman, 
if she remains sufficiently long in the 
company’s employ, will of course one day 
herself qualify to receive a long-service 
increment. i 


It is common ground in this case that 
the variation — that is to say, the dif- 
ference in the hours worked in London 
and those worked in. Notcingham — is not 
due to a difference of sex.” 


61. On a parity of reasoning in the 
instant case, therefore, the violation of 
Article 14 is not due to any fault of the 
Corporation which only seeks to abide 
by the local laws of United Kingdom nor 
could it be said that the higher retire- 


ment age was fixed for AHs posted in 


U. K. only on the ground of sex, 


62. Coming now to she next limb of 
the argument of Mr. Setalvad that even 
if there is no discrimination inter se bé- 
tween AHs, the conditions referred to 
above are so unreasonakle and arbitrary 
that they violate Article 14 and must, 


therefore, be struck ddwn. We feel that: 


the argument merits serious considera- 
tion. Before, however, we deal with the 
various aspects of ‘this argument, we 
might mention an important argument 
put forward by the Corporation that the 
class of AHs is a sex-based recruitment 
and, therefore, any discrimination. made 
in their service conditions has not been 
made on the ground of sex only but due 
to a lot of other considerations also. Mr. 
Setalvad tried to rebut this argument by 
contending that the real discrimination is 
based on the basis of sex which is sought 
to be smoke-screened by giving a halo of 
circumstances other than sex. Both par- 
ties placed reliance on the 1976 Act. It 
may be necessary to examine the rel- 
evant section of the’ 1976 Act. Sub-sec- 
tions (1) and (3) of Section 4 of the 1976 
Act may be extracted thus :— 


"4. (1) No employer shall pay fo any 
worker, employed by him in an establish- 
ment or employment, remuneration, whe- 
ther payable in cash or in kind, at rates 
less favourable than those at which re~ 
muneration is paid by him to the works 


of the opposite sex in such establishment 


or of a similar nature. 
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(3) Where, in an establishment or em- 


ployment, the rates or remunerat.on 
payable before the commencement 
of this Act for men and women 


workers for the same work or work 
of a similar nature are different only 
on the ground of sex, then. the 
higher (in cases where there are only 
two rates), or,.as the case may be, the 
highest (in cases where there are more 
than two rates), of suck. rates shall be the 
rate at which remuneration shall be pay- 
able, on and from such commencement, 
to such men and women workers:” 


63. There is no doubt that the stazu- 
tory mandate prohibits any employer 
from making a distinctidn in wages be- 
tween male and’ femal2. Had the matter 
rested here, there could have been no op- 
tion but to accept the argument of Mr. 
Setalvad. It would, however, appear that 

- the benefit conferred on the females 
under the 1976 Act is not absolute and 
unconditional, Section 16 clearly auch- 
orises restrictions regarding remunera- 
tion to be paid by the employer if a de- 
claration under it is made by the appro- 
priate Government, which may be ex- 
tracted thus: 


“16. Where the appropriate Govern- 
mient is, on a consideration of all the cir- 
cumstances of the case, satisfied that the 
differences in regard tc the remuneration, 
or a particular species of remuneration, 
of men and women workers in any esta- 
blishment or employment is based or a 
factor other than sex, ft may, by notifica- 
tion, make a declarat.on to that effect, 
and any act of the employer attributable 
to such a difference skall not be deemed 
to be a contravention of any -provision of 
this Act.” | 


64, In the instant case, the Central 
Government has made a declaration by 
virtue of a Notification dated 15-6-79 
published in the Gazette of India, Part II 
Section 3, sub-section (ii), dated 30-6-79, 
which runs thus :— 

| "New Delhi, the 15ta June 1979, 


S. C. 2258 — In exercise of the powers 
conferred by Section 16 of the Equal 
Remuneration Act, 1976 (25 of 1976) zhe 
Central Government having considered all 
the circumstances rela-ing to, and terms 
and conditions of employment of Air 
Hostesses and Flight Szewards, are satis- 
fied that the difference in regard to pay, 
etc., of these categories of employees are 
based on different corditions of service 
and not on the difference of sex. The Cen- 
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tral Government, therefore, ‘declares that. 
any act of the employer attributable to 
such differences shall not be declared to 
be in contravention’ of any of the provi- 
sions of the Act.” : 

65. Thus, the declaration is presump- 
tive proof of the fact that in the matter 
of allowances, conditions of service and. 
other types of remuneration, no discrimi- 
nation has been made on the ground of 
sex only. The declaration by the Central 
Government, 
cludes the matter. 

66. Even otherwise, what Articles 15 
(1) and 16 (2) prohibit is that discrimina- 
tion should not be made only and only 
on the ground of sex. These Articles of 
the Constitution do not prohibit the State 
from making discrimination on the ground 
of sex coupled with other considerations, 
On this point, the matter is no longer res 
integra but is covered by several auth- 
orities of this Court. In Yusuf Abdul 
Aziz v, State of Bombay and Husseinbhoy - 
Laljee, 1954 SCR 930: (AIR 1954 SC 321), 
sex was held to be a permissible classi- 
fication. While dealing with this aspect of 
the matter this Court observed thus (at i 
p. 322 of AIR). ! 

“Article 14 is general and must be read, 
with the other provisions which set out 
the ambit of fundamental rights. Sex is 


. a Sound classification and although there 


can be no discrimination in general on 
that ground, the Constitution itself pro- 
vides for special provisions in the case of 
women and children. The two articles: 
read together validate the impugned 
clause in Section 497 of the Indian Penal , 
Code.” | K | 
67. The same view was taken by this ' 
Court in a later decision in Miss C. B. 


Muthamma v. U. O.I., (1979) 4 SCC 260 2 | 


(AIR 1979 SC 1868), where Krishna Iyer, 
J. speaking for the’ Court made the fol- . 
lowing. observations:— (at p. 1870 of 
AIR.) 

“We do not mean to universalise or 
dogmatise that men and women are equal 
in all occupations and all situations and ` 
do not exclude the need to pragmatise 
where the requirements of particular em- - 
ployment, the sensitivities of sex or the 
peculiarities of societal sectors or the 


therefore, completely cons 


handicaps of either sex may compel selec- — 


tivity. But save where the differentiation: 


is demonstrable, the rule of equality must : 


govern.” : 

68. For these reasons, therefore, the 
argument of Mr. Setalvad that the condi- 
tions of service with regard to retire- 
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ment, etc., amount to discrimination on 


ithe ground of sex only is overruled and it 
is held that the conditions of service indi- 
jeated above are not violative of Art. 16 


jon this ground, 


69. This brings us now to the next 
limb of the argument of Mr. Setalvad 
which pertains to the question as to whe- 
ther and not the conditions imposed on 
the AHs regarding their retirement and 
termination are manifestly unreasonable 
or absolutely arbitrary. We might mention 
here that even though the conditions 
mentioned above may not be violative of 
Article 14 on the ground of discrimina- 
tion but if it is proved to our satisfaction 
that the conditions laid down are entirely 
unreasonable and absolutely arbitrary, 
then the provisions will have to be struck 
down. a è t 


t 70. This argument was sought to be 
rebutted by Mr. Nariman on the 3rcund 
that the conditions mentioned above ferm- 
ed the subject-matter of the two Awards 
which have upheld the conditions to be 
valid. It was also contended that even 
though the period of the Awards kas ex- 
pired, they continue to be binding on the 
parties and as these matters pertain to 
industrial dispute, this Court should not 
disturb the settlement arrived at or the 
Awards given by the National Tribunals 
and allow the disputes to be settled in the 
proper forum, viz., Industrial courts. To 
buttress this argument, reliance was 
placed on certain observations in the two 
Awards as also some authorities. 


‘71. In this connection, while dealing 
with this particular demand of the AHs, 
the Khosla Award observed thus: 

“256. With regard to air hostess2s, the 
contention of the Management is that 
they are in a special class. They have to 
deal with passengers of various tempera- 
ments, and a young and attractive air 
hostess is able to cope with difficult or 
awkward situations more comp=tently 
and more easily than an older person 
with Jess personal prepossessions. On this 

` point there can be no two opinions. It 
was also pointed out that air hostesses do 
not stay very long in the service of Air 
India, and young and attractive women 
are more inclined to look upon service in 
Air India as a temporary occupation than 
as ‘a career. Most of them get married and 
leave the service. 
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260. In my view, no case has been made 
out for raising the age of retirement and 
in cases where the efficiency of the em- 
ployee is not impaired, there is suitable 
provision under regulation 47 for extend- 
ing his service upto the age of 60. As ob- 
served above, there have been no com- 
plaints of any employee being made to 
retire under the provision of clause (ii) 
of regulation 46........... ‘ 

72. Similar demands were made be- 
fore the Mahesh Tribunal which have 
been extracted earlier. The observations 
of the Mahesh Tribunal may be extracted 
as follows :— 

“There is no reason to have a different 
provision regarding the ‘air host- 
esses in Air India. The social con- 
ditions in Europe and elsewhere are dif- 
ferent from the social conditions in India. 
The work of an air hostess involves run- 
ning hither and thither and flying at the 
same time. In case of an air hostess, her 
appearance, glamour and weight are im- 
portant. The working hours are also odd. 
She has to walk up and down the aisles 
and has to be away from home for a 
number of days at a time. All this will 
not suit an Indian married woman and 
also places the category of an air hostess 
on an entirely different level from all 
those employed in a pharmaceutical con- 
The work of an air hostess is 
more arduous. It seems, however. reason- 
able that the present ‘practice of restrict- 
ing the extension beyond 30 years to one 
year at a time need not be a part of the 
rules, The rule regarding extension of 
service in the Settlement between the 
ACEU and the Indian Airlines of January 
10, 1972 is better worded and it should 
be adopted by the Air India also in its 
entirety. It enables the General Manager 
to give extension for periods longer than 
one year at a time, if he considers it pro- 
per. The bar of retirement on marriage 
should remain.” 

73. With due respect to Justice Khosla 
we find ourselves unable to agree with 
most of the observations that he has made 
and we shall give detailed reasons for the 
same a little later when we deal with the 
validity of the impugned regulations. 

74. It is true that even though the 
period of the Awards may have expired 
yet it continues to be binding on the par- 
ties as an agreement, In South Indian 
Bank Ltd. v, A. R. Chacko, (1964) 5 SCR 
625: (AIR 1964 SC 1522), it was held that 
even if the Award had ceased to be ope- 
ralive, it would continue to be binding on 
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the parties as a contract. In this connec- 
tion, Das Gupta, J. made the . following 
observations :— (at p, 1525 of AIR).) 

“Quite apart from this, however, it ap- 
pears to us that even if an award’ has 
ceased to be in operation or in force and 
has ceased to be binding: on the parties 
under the provisions of Section 19 (6) it 
will continue to have its effect as a con- 
tract. between the parties that has Leen 
made by industrial adjudication in place 
of the old contract.” 

75. The same view was taken in Md. 
Qasim Larry v. Muhammad Samsuddin, 
(1964) 7 SCR 419 : (AIR 1964 SC 1599) 
and reiterated in Life Insurance Corpora- 
tion of India v. D. J. Bahadur, (1981) 1 
SCC 315 : (AIR 1980 SC 2181), where the 
following observatims were made :— 
(at pp. 2189; 2196 & 2198 of AIR.) 


“It is obvious from Section 18 tha: a 
settlement, like an award, is also binding. 
What I emphasise is that an award, ad- 
judicatory or arbitral, and a settlement 
during conciliation or by agreement shall 
be binding because of statutory sanction. 
Section 19 relates to the period of opera- 
tion of settlements and awards and here 
also it is clear that both.settlements and 
awards, as is evident from a reading of 
Section 19 (2) and (6), stand on the same 
footing. 


The power of reasoning, the purpose of 
industrial jurisprudence and the logic of 
the law presented with terse force in shis 
pronouncement cannot be missed. The 
new contract which is created by an 
award continues to govern the relations 
between the parties “till it is displaced 
by another contract”, z 


voenen ossasu ocsossoea amasse osovo ovocoe evecoo 


The.law is lucid and the justice mani- 
fest on termination notice or notice of 
change the award or settlement does not 
perish but survives to bind until reincar- 
nation, in any modified form, in a fresh 
regulation of conditions of service by a 
settlement or award.” 


76. In view of the authorities indicat- 
ed above assuming thet the two awards 
are binding on the petitioners, the serious 
question for consideration is whether the 
agreement, which may be binding on the 
parties, would estop them from challeng- 
ing the Regulations on the ground that 
the same are void as being violative of 
Article 14 or 19 of the Constitution. It is 
‘well settled that there can be no estcp- 
ipel against.a | statute much less against 
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constitutional provisions. If, therefore, 

we hold in agreement with the argument 
of the petitioners that the provisions for 
termination and retirement are violative} 
of Article 14 as being unreasonable and 
arbitrary, the Awards or the agreements 
confirmed by the Awards would be of no} 
assistance to the Corporations. 

17. We now proceed to determine the 
constitutional validity of the impugned 
Regulations. Taking the case of A. I 
A. Hs, it would appear that their condi- 
tions of service are governed by Regula- 
tions 46 and 47, the ‘relevant portions of 
which are extracted below: i 

“46. Retiring Age: f 

G) Subject to the provision of sub- 
regulation (ii) hereof, an employee shall 
retire from -the service of the Corpora- 
tion upon attaining the age of 58 years, 
except in the following cases when/he/she 
shall retire earlier: 

(c) An Air Hostess, upon attaining the 
age of 35 years, or on marriage, if it takes 
place within four years of service or on 
first pregnancy, whichever: occurs earlier; 

(47) Extension of Service: 

Notwithstanding anything contained in 
Regulation 46, the services of any em- 
ployee, may; at the option of the Manag- 
ing Director but on the Employee being 
found medically fit, be extended by one 
year atatime beyond theageof retire- 
ment for an aggregate period not: exceed- 
ing two years except in the case of Air 
Hostesses and Recepticnists where the 
period will be ten years and five years 
respectively.” 

78. A perusal of the Regulations shows 
that the normal age of retirement of an 
AH is 35 years, or on marriage, if it takes 
place within four years of service, or on 
first pregnancy whichever occurs earlier. 
Leaving the age of retirement for the 
time being, let us examine the constitu- 
tional validity of the other two condi- 
tions, viz., termination if marriage takes 
place within four years.or on first preg- 
nancy. So far as the.question of marriage 
within four years is concerned, we do not 
think that the provisions suffer from any 
constitutional infirmity. According to the 
regulations an AH starts her career be- 
tween the age of 19 to 26 years. Most of 
the AHs are not only SSC which is. the 
minimum qualification but possess even 
higher qualifications and there are very 
few who decide to marry immediately} 
after entering the service. Thus, the Re- 
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gulation permits an AH to marry at the 
jage of 23 if she has joined the service 
lat the age of 19 which is by all standards 
a very sound and salutary provision. 
Apart from improving the health of the 
employee, it helps a good deal in the 
promotion and boosting up of our family 
planning programme. Secondly, if a 
‘woman marries near about the age of 20 
to 23 years, she becomes fully mature 
and there is every chance of such 4a 
marriage proving a success, all things be- 
ing equal. Thirdly, it has’ been rightly 
pointed outto us by the Corporation that 
if the bar of marriage within four years 
of service is removed then the Corpora- 
tion will have to incur huge expenditure 
tin recruiting additional AHs either on a 
temporary or on ad hoc basis to replace 
the working AHs if they conceive and 
any period short-of four yeas would be 
too little a time for the Corporation to 
phase out such an ambitious plan, 





79. Having regard to these circum-. 
stances, we are unable to find any un- 
reasonableness , or . arbitrariness in the 
provisions of the Regulations which 
necessitate that the AHs should not marry 
within four years of the service failing 
which their services will have to be ter- 
minated. Mr. Setalvad submitted that 
such a bar on marriage is an outrage on 
the dignity of the fair sex and is per se 
unreasonable. Though the argument of 
Mr. Setalvad is extremely attractive but 
having taken into consideration an over- 
all picture of the situation and the dif- 
ficulties of both the parties, we are un- 
able to find any constitutional infirmity or, 
any element of arbitrariness in the afore- 
said provisions. The argument of Mr. 
Setalvad ‘as also of those who followed 
him on this point is, therefore, overruled. 


80. Coming now to the second limb of 
the provisions according to which the ser- 
vices of AHs would stand terminated on 
first pregnancy, we find ourselves in com- 
plete agreement with the argument of Mr. 
Setalvad that this is a: most unreasonable 
and arbitrary provision which shocks the 
conscience of the court. The Regulation 
does not prohibit marriage after four 
years and if an AH after having fulfilled 
the first condition becomes pregnant, there 
is no reason why pregnancy should siand 
in the way -of her continuing in service. 
The Corporations 
pregnancy leads to a number of complica- 
tions and to medical disabilities which 
may stand in the efficient discharge of the 
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duties by the AHs. It! was said that even 
in the early stage of pregnancy some 
ladies are prone to get sick due to air 
pressure, nausea in long flights and such 
other technical factors. This, however, ap- 
pears to be purely an artificial argument 
because once a married woman is allowed 
to continue in - service then under the 
provisions of the Maternity. Benefit Act, 
1961 and The Maharashira Maternity 
Rules, 1965 (these apply. to both ‘the 
Corporations as their Head offices are at 
Bombay,), she is entitled- to certain be- 
nefits including maternity leave. In case, 
however, the Corporations feel that 
pregnancy from the very beginning may 
come in the way of the discharge ‘of the 
duties by some of the. AHs, they could be 
given maternity leave for a period of 14 
to 16 months and in the meanwhile there 
could be no difficulty in Management 
making arrangements on a temporary or 
ad hoc basis by employing additional 
AHs. We are also unable to understand 
the argument of the Corporation that a 
woman after bearing children becomes 
weak in physique or in her constitution. 
There is neither any’ legal nor medical 
authority for this bald proposition. . Hav- 
ing taken the AH in service and after hav-' 
ing utilised her services for four years, 
to terminate her service by the Manage- 
ment if she becomes pregnant amounts to 
compelling, the poor AH not to have any 
ch'ldren ‘and thus interfere with and 
divert the ordinary ‘course of human 
nature. It seems to us that the termina- 
tion of the services of an AH under such 
circumstances is not only a callous and 
cruel act but an open insult to Indian 
womanhood — the most sacrosanct and 
cherished institution. We are constrained 
to observe that such a course of action 
is extremely detestable and abhorrent to 
the notions ‘of a civilised society. Apart 
from’ being grossly ‘unethical, it smacks 
of a deep rooted sense of utter selfishness 
at the cost of all human values. Such a 
provision; therefore, is not only manifest- 
ly unreasonable and arbitrary but con- 
tains: the quality of unfairness and exhi- 
bits naked despotism and is, therefore, 
clearly violative of Article 14 of the 
Constitution. In fact, as a very fair and 
conscientious: counsel; Mr. Nariman realis- 
ed the inherent weakness and the ap- 
parent absurdity of the aforesaid impugn- 
ed provisions and in the course of his 
arguments he stated that he had been 
able to persuade: the Management to 
-amend the ‘Rules'so as to delete. ‘first — 
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pregnancy’ as a ground for termination 
of the service and would see that suit- 
able amendments are made to Regulation 
46 (i) (c) in the following manner: 

“(a) Regulation 46 (i) (c) will be amen- 
ded so as to substitute for the words “or 
on first pregnancy”, the words “or on a 
third pregnancy”, : 

(b) There will be a suitably framed 
Regulation to provide for the above and 
for the following: 

(i) An air hostess having reason to be- 
lieve that she is pregnant will intimate 
this to Air India and will also elect in 
writing within a reasonable time wheter 
or not to continue in service. 

(ii) If such air hostess elects to con- 
tinue in service on pregnancy, she shall 
take leave from service for a périod not 
later than that commencing from 90 days 
after conception and will be entitled to 
resume service only after confinement (or 
premature termination of pregnancy) and 
after she is certified by the Medical Offi- 
cer of AIR INDIA as being fit for resum- 
ing her duties as an air hostess after 
delivery or confinement or prior termina- 
tion of pregnancy. The said entire period 
will be treated as leave without pay sub- 
ject to the air hostess being entitled to 
maternity leave with pay as in the case 
of other female employees and privilege 
leave under the Regulations. 

(iii) Every such air hostess will submit 
to an annual medical examination by the 
Medical Officer of AIR INDIA for certi- 
fication of continued physical fitness or 
_ such other specifications of health and 

physical condition as may be prescribed 
by AIR INDIA in this behalf in the inte- 
rest of maintenance of efficiency. 


(iv) It will be clarified that the pravi- 
sions relating to continuance in service 
on pregnancy will only be available to 
married women — an unmarried woman 
on first pregnancy will have to retire from 
service.’ 


81. The proposed amendment seems 
to us to be quite reasonable but the deci- 
sion of this case cannot await’ the amend- 
ment which may or may not be made. 
We would, therefore, have to give our 
decision regarding the censtitutional vali- 
dity of the said provision. Moreover, 
- clause (b) (iv) above, which is the pro- 
posed amendment, also suffers from the 
infirmity that if an unmarried woman 
ecneeives then her service would be ter- 
minated on first pregnancy. This previ- 
sion also appears to us to be wholly .un- 
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reasonable because apart fror being re- 
volting to all sacred human values, it 
fails to take into consideration cases 
where a woman becomes a victim of'rape 
or other circumstances resulting in preg- 
nancy by force or fraud for reasons be- 
yond the control of the woman and having 
gone through such a harrowing experience 
she has to face termination of service for 
nc fault of hers. Furthermore, the distinc- 
tion of first pregnancy of a married 
woman and that of an unmarried woman 
does not have any reasonable or rational 
basis and cannot be supported. 


82. In General Electric Company v. 
Martha V. Gilbert, (1976) 50 Law Ed 2d 
343, although the majority of the Judges 
of the U. S. Supreme Court were of the 
opinion that exclusion of pregnancy did 
not constitute any sex discrimination in 
violation of Title VII nor did it amount 
to gender-based discrimination; three 
Judges, namely Brennan, Marshall and 
Stevens, JJ. dissented from this view and 
held that the pregnancy disability exclu- 
sion amounted to downgrading women's 
role in labour force. The counsel for the 
Corporation relied on the majority judg- 
ments of Rehnquist, Burger, Stewart, 
White and Powell, JJ. while the peti- 
tioners relied strongly on the dissenting 
opinion. We are inclined to accept the 
dissenting opinion which seems to take 
a more reasonable and rational view. 
Brennan, J. with whom Marshall, J. 
agreed, observed as follows: 


“({1) the record as to the history of the 
employer’s practices showed that’ the 
pregnancy disability exclusion stemmed 
from a policy that purposefully down- 
graded women’s role in the labour force, 
rather than from gender-neutral risk as- 


.signment considerations.” 


_ 83. Stevens, J. while endorsing the 
view of Brennam, J. observed thus :— 


“The case presented only a question of 
statutory construction, and the. em- 
plover’s rule placed the risk of absence 
caused by pregnancy in a class by itself, 
thus violating the statute as discriminat- 
ing on the basis of sex, since it was the 
capacity to become pregnant which pri- 
marily - -differentiated tha female from the 
mala.” 


84. In the instant case, if the Corpora- 
tion has permitted the AHs to marry 
after the expiry of four years then the 
decision to terminate the services `` on 
first pregnancy seems to be wholly in- 
consistent and incongruous with the- con- 
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cession given to the AHs by allowing them 
to marry. Moreover, the provision itself is 
so outrageous that it makes a mockery 
of doing justice to the AHs on the im- 
aginative plea that pregnancy will re- 
sult in a number of complications which 
can easily be avoided as pointed aut by 
us earlier. Mr. Setalvad cited a rumber 
ef decisions of the U. S. Supreme Court 
on the question of sex but most of these 
decisions may not be relevant because 
they are on the question of denial of equa- 
lity of opportunity. In view of our find- 
ing, however, that AHs form a separate 
class from the category consisting of 
AFPs, these authorities would have neo 
appheation particularly in view of the 
fact that there is some difference be- 
tween Articles 14, 15 and 16 of our Con- 
stitution and the due-process-clause and 
the 14th Amendment of the American 
Constitution. This Court has held that the 
provisions of the American Constitution 
cannot always be applied to Indian con- 
ditions or to the provisions of our Con- 
stitution. While some of the principles 
adumbrated by the American decisions 
may provide a useful guide yet this Court 
did not favour a close adherence to those 
principles while applying the same to the 
provisions of our, Constitution, because 
the social conditions in this couniry are 
different. In this connection in the State 
of West Bengal v. Anwar Ali Sarkar, 1952 
SCR 284 (AIR 1952 SC 75), Mukherjea, 
J. observed thus:+ (at p. 88 of AIR). 


“A number of American decisions have 
been cited before us on behalf af both 
parties in course of the arguments; and 
while a too rigid adherence to th2 views 
expressed by the Judges of the Supreme 
Court of America while dealing with the 
equal protection clause in their own Con- 
stitution may not be necessary or desir- 
able for the purpose of determining the 
true meaning and scope of Article 14 of 
` the Indian Constitution, it cannot be čeni- 
ed that the general principles enunciated 
in many of these cases do afford consider- 
able help and guidance in the macter.”' 


85. Same view was 
decision of this Court in A. S. Krishna v. 
Siate of Madras, 1957 SCR 399: (AIR 1957 
SC 297), where it was held that the due 
process clause in the American Consti- 
tion could not apply to our Constitution. 
In this connection Venkatarama Avyar, J. 
observed thus — (at p. 303 of AIR). 


“The law would thus appear to be 
based on the due process clause, and it is 
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extremeiy doubtful whether it can ‘have 
application under our Constitution.” 

86. At any rate, we shall refer only to 
those authorities which deal with preg- 
nancy as amounting to per se discrimina- 
tory or arbitrary. In Cleveland Board of 
Education v. Jo Carol La Fleur, (1974) 39 
L ed 2d 52, the U. S. Supreme Court 
made the following observations :— 


“As long as the teachers are required 
to give substantial advance notice of their 
condition, the choice of firm dates later 
in pregnancy would serve the board’s ob- 
jectives just as well, while imposing a 
far lesser burden on the women’s exer- 
cise of constitutionally protected freedom. 


teese osoves osasse soseso vevene 


boards to conclusively presume that all 
pregnant women are unfit to teach past 
the fourth or fifth month or even the 
first month, of pregnancy, administrative 
convenience alone is insufficient to make 
valid what otherwise is a violation 
of due process of law. The Fourteenth 
Amendment requires the school boards 
to employ alternative administrative 
means, which do not so broadly infringe 
upon basic constitutional liberty, in sup- 
port of their legitimate goals...... 

While the regulations no doubt repre- 
sent a good-faith attempt to achieve a 
laudable goal, they cannot pass muster 
under the Due Process Clause of the 
Fourteenth Amendment, because they em- 
ploy irrebuttable presumptions that un- 
duly penalize a female teacher for decid- 
ing to bear a child.” z 

87. The observations made by the 
U. S. Supreme Court regarding the 
teachers fully apply to the case of the 
pregnant AHs. In Sharron A. Frontiero 
v. Elliot L. Richardson, (1973) 36 L Ed 2d 


583, the following observations were 
made: 
“Moreover, since sex, like race and 


national origin, is an immutable charac- 
teristic determined solely by the accident 
of birth, the imposition of special dis- 
abilities upon the members of a parti- 
cular sex because of their sex would seem 
to violate the basic concept of our sys- 
tem that legal burdens should bear some 
relationship to individual responsibility.” 


88. What is said about the fair sex by 
the Judges fully applies to a pregnant 
woman because pregnancy also is not a 
disability but one of the natural conse- 
quences of marriage and is an immutable 
characteristic of married life. Any distinc- 
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tion, therefore, made on the ground of 
pregnancy cannot but be held to be ex- 
tremely arbitrary. 

89. In Mary Ann Turner v. Depart- 
ment of Employment Security, (1975) 46 
L ed 2d 181, the U. S. Supreme Court 
severely criticised the maternity leave 
rules which required a teacher to quit her 
job several months before the expected 
child. In this connection the court observ- 
ed as follows :—- i ; 

“The Court held that a school boar?’s 
mandatory maternity leave rule which 
required a teacher to quit her job seve- 
ral months before the expected birth of 

- her child and prohibited her return to 
work until. three months after childbirth 
violated the Fourteenth Amendment...... 
the Constitution required a more indi- 
vidualized approach to the question of 
the teacher’s physical capacity to continue 
her employment during pregnancy and 
resume her duties after childbirth since 
the ability’ of any particular pregnant 
woman to continue at work past any fix- 
ed time in her pregnancy is very much 
an individual matter, 


-It cannot be doubted that a substar-tial 
' number of women are fully capable of 
working well into their last trimester of 
pregnancy and of resuming employment 
Shortly after childbirth... l i 


We conclude that the Utah unemploy- 
ment compensation statute’s incorpora- 
tion of a conclusive presumption of in- 
capacity during: so long a period before 
and after childbirth is constitutionally in- 
valid under the principles of the La Fleur 
case.” oa Sy i 

90. We fully endorse the observations 
.made by the U. S. Supreme Court which, 
in our opinion, aptly apply to the facts 
of the present case. By making pregnancy 
a bar to continuance in service of: an 
AH the Corporation seems to have made 
an individualised approach. to a woman’s 


physical capacity to continue her employ-. 


ment. even after pregnancy which un- 
doubtedly is a most unreasonable ap- 
proach. : 


91. Similarly, very pregnant- observa- 
tions were made by the U. S. Supreme 
Court in City of Los Angeles. Department 
of Water &. Power v. Marie Manhart, 
(1978) 55.L Ed 2d 657, thus :— _ 


“It is now well recognized that employ- 
ment decisions cannot be predicated on 
mere ‘stereotyped’ impressions about the 
characteristics of males or females. Myths 
and purely habitual assumptions about a 


Air India v. Nergesh Meerza 


S.C. 1853 


woman's inability to perform certain 
kinds of work are no longer acceptable 
reasons for refusing¥to employ qualified 


individuals, or for paying them less...... 


-The question, therefore, is whether the 


existence or non-existence of “discrimina- 
tion” is to be determined by comparison 
of class characteristics or individual 
charcteristics. A ‘stereotyped’ answer to 
that question may not be the same as the 
answer that the language and purpose of 
the statute command, 


-Even if the statutory language were 
less clear, the basic policy of the statute 
requires that we focus on fairness to 
individuals rather than fairness to classes. 
Practices that classify employees in terms 
of religion, race, or sex tend to preserve 
traditional assumptions about groups 
rather than thoughtful scrutiny of indivi- 
duals,” 


92. These observation; also apply- to 
the bar contained in the impugned regula- 
tion against continuance of service after 
‘pregnancy. In Bombay Labour Union v. 
International Franchises Pvt. Ltd., (1966) 
2 SCR 493 : (AIR 1966 SC 942) this Court 
while dealing with a rule barring married 
women from working in a particular con- 
cern expressed views almost similar to 
the views taken by the U. S. Supreme 
Court in the decisions referred to above. 
In that case a particular rule required 
that unmarried women were to give up 
service on marriage — a rule which ex- 
isted in the Regulations of the Corpora- 
tion also but appears to have been delet- 
ed now. In criticising the validity of this 
rule this Court observed as follows (at 
pp. 943, 944 of AIR) :— 


“We are not impressed by these reasons 
for retaining a rule of this kind... Nor do 
we think that because the work has to 
be done as‘a team it cannot be done by 
married womén. We also feel that there 
is nothing to show that married women 
would necessarily be more likely to be 
absent than- unmarried women or widows. 
If it is the presence of children which 
may be said to account for greater ab- 
senteeisrh among married women, that 


would be so more or less in the case of 


widows with children also. The fact that 
the work has got to be done as a team 
and presence of all those workmen is 
necessary, is in our opinion no disquali- 
fication so far as: married women are 
concerned. - It cannot be disputed that 
even unmarried women or widows are 
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entitled to such . leave as the respon- 
.Gent’s rules provide and they would be 
availing themselves of these leave faci- 
tities.” a d 

93. These observations apply with eq- 
-ual force:to the bar of pregnancy contain- 
.ed in the impugned Regulation: 
~ 94. It was suggested by one of the 
-Corporations that after a woman becomes 
‘pregnant and bears childreh: there may 
be lot of difficulties in her resuming ‘sér- 
vice, the reason being that her husband 
may not permit her to-work as an AH. 
These reasons, however, do’ not appeal 
to us because such circumstances “can 
áso exist even without pregnancy in the 
case of a married woman and if a marri- 
ed woman leaves' the job, the Corporation 
will have to make arrangements for a 
substitute. Moreover, whether the woman 
after bearing children would continte in 
service or would find it difficult to look 
after the children is her personal matter 
and a problem which affects the AH con- 
cerned and the Corporation has nothing 
tc do with the. same. These are circum- 
stances which happen in the normal 
course of business cannot be heiped. 
„Suppose an.AH dies or becomes incapaci- 
tated, it is manifest.that.the Corporation 
will have to make alternative arrange- 
ments for her substitute. In these circum- 
stances, ‘therefore, we are Satisfied that 
the reasons given. for imposing the bar 
are neither logical nor- convincing. 

95. In view of our recent decision ex- 
plaining the’ -scope of Article 14, it ‘has 
been held that any arbitrary or unreason- 


able action or provision’ made by the 
State cannot be upheld: In ` Dwarka 
Prasad Laxmi Narain v. The State of 


Uttar Pradesh, 1954 SCR 803 : (AIR .1954 
SC 224), this Court made ‘the following 
observations :— (at p. 227 of ATR).° 
“Legislation, which arbitrarily or ex- 
cessively invades the right, cannot be said 
to contain the, quality of reasonableness, 
and unless it strikes a proper balance be- 
tween the freedom guaranteed under Arti- 
cle 19 (1) (g) and the social control per- 
mitted „by, ċlause (6) of Article 19, it 
must be held to be wanting in reasonable- 
ness.” 700 l ee 
- $6. In Maneka Gandhi v. Union of 


India, (1978) 2 SCR 621: (AIR 1978 SC. 


597), Beg..C. J. observed as follows: (at 
pp. 610, 611 of, ATR). .. . soos 

' “The view I have taken above -proceeds 
on ‘the assumption that there are inhe- 
rent or natural human rights :of the in- 
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. Satisfied.” 
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dividual recognised by and embodied in 
our Constitution...... If either the reason ` 


sanctioned by the law is absent, or the 
Procedure followed in arriving at the 
conclusion that such a reason exists is 
unreasonable, the order having the effect 


.of .. deprivation or restriction must be 


quashed.” : n ; : 
and , Bhagwati, J, observed thus: (at 
p. 624 of AIR). oa y ey 
“Equality is a dynamic concept’ with 
many aspects and dimensions and it can- 
not be imprisoned within traditional and 
doctrinaire limits....., . Article 14 strikes 


-at arbitrariness in. State: action and en- 


sures fairness and equality: of treatment. 
The. principle of - reasonableness,- which 
legally as „well as, philosophically, is an 
essential. element of equality. or. non- 
„arbitrariness pervades Article 14 like a 
brooding omnipresence...... It must: be 
“right and just and fair” and not: arbit- 
rary, fanciful or oppressive; otherwise, it 
would be no procedure at all and the re- 
quirement of Article 21 would not. be 


97 In an earlier case in E. P. Royap- 
pa v. State: of Tamil. Nadu, (1974) 2 SCR 
348 : (AIR 1974 -SC 555), similar observa- 
tions were made by’ .this Court thus: (a 
p...583 ‘of ATR) A D 

“In fact equality and. arbitrariness are 
sworn enemies; one belongs to the 
rule. of law in a republic. while the other, 
to the whim and caprice of an absolute 
monarch. Where an act is arbitrary, it is 
implicit in it that it.is unequal both: ac- 
cording to political :logic and constitu- 
tional law and is therefore violative- of 
Article 14)” ed f 

98. In. State of Andhra Pradesh 
v. Nalla: Raja Reddy, (1967)-3 SCR 
28 : (AIR 1967 SC 1458 at: p. 1468), this 
Court made the following observations: 

"Official arbitrariness is more subver- 
sive of the doctrine of: equality. than 
statutory discrimination. In -respect of a 
statutory discrimination ‘one ` -knows; 
where he stands, but the wand of official 
arbitrariness can be waved in ak direc- 
tions indiscriminately.” j i 
The impugned. provisions appear’ to us to 
be a clear-case of official arbitrariness. As 
the impugned .part of the regulation is 
severable from the rest of the. regulation; 
it is not necessary for. us to strike down 
the entire Regulation. j wiles 

99. For the reasons given above,.we 


- strike. down the last .portion of regula- 


tion 46 (i) .(c) and ¿hold that the provi- 
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sion, ‘or on first pregnancy whichever oc- 
curs earlier’ jis. unconstitutional, void 
and is violative of Article 14 of the Con- 
stitution and will, therefore, stand dalet- 
èd. It will, however, De open to the Cor- 
poration to make suitable. amendmen:s in 
the light of .our.obse-vations and, on. the 
lines indicated by ‘Mr. Nariman in the 
form of draft proposa_s referred. to earlier 
60 as to soften the rigours of the provi- 
sion and make it just and. reasonable. For 
instance, the rule eould _be suitably 
amended so as to terminate the services 


of .an.AH on third pregnancy. provided - 
two children are alive which. would rate 
two 
reasons. In the first nlace, the provision: 


both salutary and reasonable for.. 
preventing third preganancy with two 
existing children. would be in the larger 
interest of the health of the AH con- 
cerned as, _also for the good upbringing 
of the children. , Secondly, as. indicated 
above. while dealing with the rule regard- 
ing prohibition of.merriage within four 
years, same. considerations, would apply 
to a bar. of :third: pregnancy where zwo 
children are already. there, because wren 
the entire world is faced with. the prob-; 
lem of, population explosion it will not; 
only be desirable but absolutely essential. 
for every country to see that the fami-. 
ly planning programme is not only whip- 
ped up, but maintained at ‘sufficient levels 
so as to meet the danger. of over, popula- 
tion which,! if not. controlled, may lead- 
to .serious social and economic problems 
throughout the world, 


‘100, The next provision sich has 
been the subject. matter of serious ccn- 
troversy between the parties,.is the one 
contained in Regulation 46 (i) (c). Ac- 
cording to'this provision; the normal age 
of retirement of an AH is 35 years which 
may at the option of the Managing Direc- 
tor be. extended to, 45..years subject to 
other conditions being <atisfied. A similar. 
regulation is to be found in the Rules 
made by the I. A. .C. to. which we shall. 
refer hereafter. The question of fixation. 
of retirement age of an AH is to be decid- 
ed by the authorities concerned after 
taking ` ‘into consideration various factors 
such, ‘as the nature ‘of tne work, the pra- 


vailing conditions, ‘the practice prevalent 


in’ other: establishments and the like. 


Imperial Chemical Industries (India) Put. 


Ltd. v. The Workmen, (2961) 2 SCR 349: 

(AIR 1961 SC 1175), this Court pointed 
out that in fixing the aze of retirement, 
changing the terms: and zonditions of ser- 


vice, the determination of the age, œn, 
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industry-cum-region basis would un- 
doubtedly be-a relevant factor. In this 
connection, Gajendragadkar, J. made the 
following oe observations: (at p. a 
of AIR) - . 

“There is no doubt that in fixing the 
age of retirement no hard and fast rule 
can ‘be laid down: The decision on the 
question would always depend on'a pro- 
per assessment of the relevant ‘factors 
and may: conceivably vary from case’ ta 
case.” : l 

“1401. Similarly, in an earlier case in 
Guest, Keen, Williams Pvt. Ltd. v. P. J. 
Sterling, (1960) 1 SCR 348 : (AIR 1959 
SC 1279), -this Court made the following 
observations: (at p. 1287 of AIR.) 

“In fixing the age of superannuation 
industrial tribunals have to take into ac- 
count several relevant factors. What is 
the nature of the’ work assigned to the 
employees in the course of their employ- 
What is. generally the prac- 
tice prevailing in the industry in: the 
past in the’ ” matter ` of retiring its em- 
ployees? These,, and’ other. relevant facts 
have to be weighed by. the tribunal’ in 
every, case when it is called upon to fix 
an ‘age of superannuation , in an indusirial 
dispute. > 


102. _It is, therefore, manifest that the 
factors to be considered must be relevant 
and bear a close nexus to the nature of 
the organisation and the duties of the 
employees. Where the authority concern- 
ed takes into account factors or circum- 
stances, which are inherently irrational or 
illogical or tainted, the decision fixing the 
age of retirement is open to serious scru- 
tiny. 

103. The „stand taken by A. I.’ regard- 
ing this particular provision is that there 
are several reasons which prompted the 
Management to persuade the Govern- 
ment to make this Regulation. In the first 
place, it was contended that in view of 
the arduous and strenuous work. that the 
AHs have to put in.an-early date of 
retirement is in the best interest of their 
efficiency. and also in the interest: of their’ 
health. Another, reason advanced by A.I 
is -that several -years experience of the 
working of AHs shows that quite a large, 
number of them retire even before they 
reach the age of 35; hence a lower age for 
retirement is fixed in their case under 
the Regulation with a provision for exten- 
tions in suitable cases. These reasons are 
no doubt understandable and prima facie 
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appear to be somewhat sound. We are,, 
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however, not quite sure if the premises 
on the basis of which these arguments 
have been put forward are really correct. 
In the present times with advancing medi- 
cal technology it may not be very cor- 
rect to say that a woman loses her nor- 
mal faculties or that her efficiency is im- 
paired at the age of 35, 40 or 45 years. 
It is difficult to generalise a propcsition 
like this which will have to vary from 
individual to individual. On the other 
hand, there may be cases where an AFP 
may be of so weak and unhealthy = con- 
stitution that he may not be able to func- 
ion up to the age of 58, which is the age 
of retirement of AFP according to the 
Regulation. As, however, the distiaction 
regarding the age of retirement made by 
the Regulation between AHs and AFPs 
cannot be said to be discriminatory be- 
cause AHs have been held by us tc be a 
separate class yet we will have to 2xam- 
ine the provision from other points of 
view as well. Another line of reasoring 
which has been placed before us and 
which smacks of a most perverse and 
morbid approach is to be found in Para 9 
of the counter-affidavit in Vol. II of the 
Paperbook where the following aver- 
ments have been made :— 


“With reference to paragraph 30 of the 
Affidavit, I repeat that Air Hostesses are 
recruited for providing attractive and 
pleasing service to passengers in a highly 
competitive field and consequently stress 
is laid on their appearance, youth, gla- 
mour and charm.” 


104. We are rather surprised that simi- 
lar arguments made before the two Tri- 
bunals seem to have found favour with 
them because at page 204 (para 256) the 
Khosla Award having been carried away 
by the arguments of the Corporation made 
the following observations : 

“They have to deal with passenzers of 
various temperaments, and a young and 
attractive air hostess is able to cope with 
difficult or awkward situations more com- 
petently and more easily than an older 
person with less personal prepossession.” 

105. We fail to see how a young and 
attractive AH would be able to cove with 
difficult or awkward situations more ef- 
fectively than others because smartness 
or beauty cannot be the only hallmark of 
competency. Similar observations were 
made by the Mahesh Tribunal in che fol- 
lowing terms: 

"The management claims this or the 
ground that the cabin crew service has 
to be attractive to passengers.” 
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106. The argument that AHs shòuld 
be young and attractive and should pos- 
sess pleasing manners seems to suggest 
that AHs should by their sweet smiles 
and pleasant behaviour entertain and 
lock after the passengers which cannot be 
done by women of older age. This argu- 
ment seems to us to be based on pura 
speculation and an artificial understand- 
ing of the qualities of the fair sex and, if 
we may say so, it amounts to an open 
insult to the institution of our sacred 
womanhood. Such a morbid approach is 
totally against our ancient culture and 


-heritage as a woman in our country oc- 
“cupies a very high and respected position 
‘in the society as a mother, a wife, a com- 


panion and a social worker. It is idle to 
contend that young women with pleasing 
manners should be employed so as to act 
as show pieces’ in order to cater to the 
varied tastes of the passengers when in 
fact older women with greater exper- 
ience and goodwill can look after the 
comforts of the passengers much better 
than a young woman can. Even if the 
Corporation had been swayed or govern- 
ed by these considerations, it must im- 
mediately banish or efface the same from 
its approach. More particularly . such 
observations coming from a prestigious 
Corporation like A. I. appear to be in bad 
taste and is proof positive of denigration 
of the role of women and a demonstra- 
tion of male chauvinism and verily in- 
velves nay discloses an element of un- 
favourable bias against the fair sex which 
is palpably unreasonable and smacks of 
pure official arbitrariness. The observa- 
tions of Sastri, C. J. in Kathi Raning 
Rawat’s case, (AIR 1952 SC 123) (supra), 
may be extracted thus (at p. 125) :— 


“All legislative differentiation is not 
necessarily discriminatory... Discrimina- 
tion thus involves an element of un- 
favourable bias...... If such bias is dis- 
it may well be that the statute 
will, without more, incur condemnation 
as violating a specific constitutional prohi+ 
bition.” ; 

107. At any rate, it is not possible for 
us to entertain such an argument which 
must be rejected outright. In fact, there 
is no substantial and weighty reason for 
upholding the impugned provisions and 
this part of the line of reasoning adopted 
by the respondent-Corporations cannot be 
countenanced, 


108. In the same token it was con- 
tended by the counsel for the petitioners 
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that whereas the retirement age in a num- 
ber of other international airlines is 50 to 
55 years, there is no reasonable basis for 
keeping the retirement age of A. I. AHs 
at 35, extendable to 45 years. In proof 
of this argument a chart was ‘submitted 
before us of the various international 
airlines to show that the age of retire- 
ment of AHs of those airlines was much 


more than those of AHs employed by 
A. I 
109. In the first place, it is difficult 


to agree that the service conditions which 
apply to foreign airlines, should pro 
‘tanto apply to the employees of A. I. be- 
cause the conditions of service including 
the age of retirement depend on various 
geographical and economic factors. Somè- . 
times a small country may be rich en- 
ough or in view of limited number of 
flights or small population, it can afford 
to keep the AHs in service for a longer 
time. Local influences, social conditions 
and legal or political pressures may- ac- 
count for the terms and conditions to be 
fixed in the case of AHs employed by 
international airlines other than A: I. In 
view of these diverse factors, it is not 
possible to easily infer unfavourable 
treatment to the petitioners because cer- 
tain more favourable conditions of ser- 
vice are offered by international airlines 
of other countries. For instance, the re- 
tirement age of AHs in KLM (Royal 
Dutch) and Ghana airlines is 50 years 
whereas in the case of Swiss airlines it 
is 57 and in the case of Malaysian air- 
lines it is 45 years. In the case of Singa- 
pore airlines the retirement age of Check 
stewardess is 45 years. Similarly, in other 
airlines like Austrian, Germanair, Luf- 
thansa and Nigeria Airways the retire- 
ment age of female AHs is 55 whereas in 
the case of Air International, U. T. A. 
(France) and Air France it is 50. In case 
of Sudan Airways and British Airways 
the retirement age is 60 whereas in Nor- 
dair (Canada) and Transair (Canada) 
airlines the age is 65 years. 

110. A perusal of the scheme of re- 
tirement age given above would clearly 
show that several considerations weigh 
with. the Governments or Corporations ~ 
concerned in fixing the ‘retirement age 
which would naturally differ from coun- 
try to country having regard to the vari- 
ous factors mentioned above. In fact, a` 
similar grievance seems to have been 
made before the Mahesh. Tribunal which 
also pointed out that the social conditions 
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in Europe and other couniries being dif- 
ferent, the same rules could not apply to .. 
A. I. In this connection, the Tribunal ob- ~ 
served thus: 


~. “There is no reason to have a different 


provision regarding the Air hostesses in 
Air India. The social conditions in Europe . 
and elsewhere are different from the. 
social conditions in India.” 


111. In this view of the matter the 
argument on this score must be rejected. 
This Court’ has pointed cut that there 
cannot be any cut and dried formula for 
determining the age of retirement which 
is to be linked with various circumstances `’ 
and a variety of factors. 


112. We might further mention that 
even before the Mahesh. Tribunal, the 
stand taken by the AHs was merely that 
their age of retirement should be extend- 
ed to 45 years and they never put forward 
or suggested any claim to increase the re- 
tirement age to 58 which clearly shows 
that their present claim is not merely 
belated but an afterthought particularly 
because the Mahesh Tribunal was deal- 
ing with this particular grievance and if 
the AHs were really serious in getting 
their retirement age equated with that 
of the AFPs, i. e. 58, they would not have 
failed to put forward this specific claim 
before the Tribunal. This is yet, another 
ground on which the claim of the AHs to 
be retired at the age of 58 cannot be 
entertained because as we have already 
shown the Award binds the parties even 
though its period may have expired. 


. 113. This brings us now to the ques- 
tion as to whether or not the impugned 
regulation suffers from any constitutional 
infirmity as it stands. The fixation of the 
age of retirement of AHs who fall within 
a special class depénds on various factors 
which have to be taken into considera- 
tion by the employers. In tne instant case, 
the Corporations have placed good mate- 
rial before us to show some justification 
for keeping the age of retirement at 35 
years (extendable up to 45 years) but the 
regulation seems to us to arm the Manag- 
ing Director with uncanalized and un- 
guided discretion to extend the age of 
AHs at his option which appears to us to 
suffer from the vice of excessive delega- 
tion of powers, It is true that a discre- 
tionary power may not necessarily be a 
discriminatory power but where a statute 
confers a power on an authority to de- 
cide. matters of moment without laying 
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down any guidelines or .prirciples or 
norms the power has to be struck down 
as being violative of Article 14 


114. The doctrine of a provision suffer-. 


ing from the vice of excessive delegation 
of power has been explained and discuss- 
ed in several decisions of this Court. In 
Anwar Ali Sarkar’s case (AIR 1952 SC 
75) (supra), which may justly be ‘regard- 
ed as the locus classicus on the subject. 
Fazal Ali, J. (as he then was) clearly 
observed as follows (at pp. 84, 85) :— 


“but the second criticism carnot’ be so 
easily met, since an Act which gives un- 
controlled authority to discriminate can- 
not but be hit by Article 14 and it will 
be no answer simply to say that the legis- 
lature having more or less ‘the unlimited 
power to delegate has merely exercised 
that power. i i f 


vossen ssovoe sacose soosoo ssosao sosnoa vosveoase 


Secondly, the Act itself does not state 
that public interest and - administrative 
exigencies will provide the ocasion for 
its application. Lastly, the discrimination 
involved in the application of the Act is 
too evident to be explained away.” 
and Mahajan, J. agreeing with the same 
expressed his views thus (at P. 86) :— 

“The present’ ‘Statute suggests no 
reasonable basis or classification, either 
in respect of offences or in respect of 
cases. It has laid down no yardstick or 
measure for the grouping either of 
persons or of cases or of offences by 
which measure these groups could be 
distinguished from those who are outside 
the purview of the Special Act. The Act 
has left this matter entirely to the un- 
regulated discretion of the provincial 
Government.” . 
Mukherjea, J. observed thus (at P. 91): 
. "In the case before us the lenguage of 


Section 5 (1) is perfectly clear and free 
It vests an un- 


terion to form a 
discriminations made...... But the ques- 
tion is: how is this necessity of speedier 
trial to be determined? Not by reference 
to the nature of the offences or the cir- 
cumstances under which or tne, area mM 
which they are committed, nar even by 
reference to any peculiarities or antece- 
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dents of the. offenders themselves, but the 
selection is left to the absolute and un- 
fettered discretion of the executive Gov- 
ernment with nothing in the law to guide 
or control its action. This is not a reason- 
able ‘classification’ at all but~ an: arbitrary 
selection.” ` l 
and Chandrasekhara Aiyar,.J. elucidated 
the law thus (at p. 99): `` >< 
“Tf the Act does nct state what exactly 
are the cffences which in its opinion need 


a speedier trial and why it is so con- - 


. | : : 
sidered, a mere statement in general 


words of the object sought to- be achiev- 
ed, as we ‘find in this case, is of no avail 
because the classification, if any, is illu- 
sive or evasive. The policy or idea behind 
the classification should at least be ad- 





umbrated, if not stated, so that the Court ` 





‘which has to decide on the constitutiona- 


lity might: be seizéd of something on 
which it could base its view about the 
propriety of the enactment from the 
standpoint of discrimination or equal pro- 
tection. Any arbitrary division or ridge 
will render the equal protection clause 
moribund or lifeless. : 

Apart from the absence of any reason- 
able or rational classification, we have 
in this case the additional feature of 
carte blanche being given to the State 
Government to sénd eny offences or cases 
for trial by a Special Court.” 
and Bose, ,J. held thus (at p, 104): 

“It is the differentiation which matters; 
the singling out of cases or groups of 
cases or even of :offences, or classes of of- 
fences, of a kind fraught with the most 
serious consequences io the individuals 
concerned, for special, and what some 
would regard as peculiar, treatment.” 
The five Judges whose decisions we have 
extracted constituted the majority deci- 
sion of the Bench. 


115. In Hari Chand Sarda v. Mizo Dis- 
trict Council, (1967)1 SCR 1012: (AIR 1967 
SC 829), it was highlighted that where a 
Regulation’ does not contain any -princi- 
ples or standard for the exercise of the 
executive power, it was a bad regulation 
as being violative of Art. 14. In this con- 
nection, the Court observed as follows 
(at pp. 833, 834 of AIR) :— 


“A perusal of the Regulation shows 
that it nowhere provides: any principles 
or standards on! which the Executive 
Committee has to act in granting or re- 
fusing to grant ‘the licence... There be- 
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ing no principles or..standards laid down 
in the Regulation there arə obviously no 
restraints or limits within which -the 
power of the Executive Committee to re- 
fuse to grant or renew a l:cence is to’ be 
exercised...... The power of refusal is 
thus left entirely unguided and un- 
trammelled. 

A provision which leaves an unbriddled 
power to an authority cannot. in any 
sense be characterised as reasonable. Sec- 
tion 3 of the Regulation is one such provi- 
sion and is therefore liable to be struck 
down as violative of Article. 19 (1) (g).” 


116. To the same effect is another deci-: 


sion of this Court in State of Mysore v. 
S. R. Jayaram, (1968) 1 SDR 349 : (AIR 
1968 SC 346), where the following obser- 
, vations were made (at p>. 348, 349 of 
AIR): 

“The Rules are silent on.the question 
as to how the Government is to find out 
the suitability of a candidete for a parti- 
cular cadre...... It follows that under the 
latter part of Rule 9 (2) it is open to the 
Government to say atits sweetwill that 
a candidate is more suitable for a parti-. 
cular cadre and to deprive him of his op- 


portunity to join the cadre for which he` 


indicated his preference. 


We hold that the latter part of R. 9 (2) 


gives the Government an arbitrary power 
of ignoring the just claims of successful 
candidates for recruitment to offices 
under the State. It is violative of Arti- 
cles 14 and 16 (1) of the Constitution and 
. must be struck down.” 

` Here also the Rules were struck down 
because no principles or guidelines were 
given by the statute to determine the 
suitability of a particular candidate. 

117. Regulation 46 (i) (c} provides that 
AH would retire on attaining the age of 
35 years or on marriage if it takes place 
within four years of service. The last 
limb of this provision relating to first 
pregnancy in the case of AHs has already 
been struck down by us and the remain- 
ing sub-clause {c) has to be read with 
Regulation 47 which provides that the 
services of any employee may, at the 
option of the Managing Director, on the 
employee being found medically fit, be 
extended by one year beyond the age of 
retirement, the aggregate period not ex- 
ceeding two years. This provision applies 
to employees who retire at the age of 58. 
So far as the AHs are concerned, under 


Air India v. Nergesh Meerza 


. stands, the extension of the retirement of 


S.C. 1859 


the Regulation the discr2tion is to be ex- 
ercised. by..the Managing Director to ex- 


‘tend the: period upto ten years. In other 


words, the spirit of the Regulation is that 
an AH, if medically fit, is likely to con- 
tinue up to the age of 45 by yearly exten- 
sions given by-the Managing Director. 
Unfortunately, . however, the real inten- 
tion of: the makers of the Regulation has 
not been carried out because the Manag- 
ing Director has been given an uncontrol- 
led, unguided -and absolute discretion: to 
extend or not to extend the period of re-. 
tirement in the case of AHs after 35 
years. The words ‘at the option’ are wide 
enough to allow.the Managing Director 
to exercise his discretion in. favour of one 
AH and not in favour of the other which| 
may result in discrimination. The Regu- 
lation does not provide any guidelines, 
rules, or principles which may govern the 
exercise of the discretion by the Manag- 
ing Director. Similarly, there is also no 
provision in the Regulation requiring the 
authorities to give reason for refusing to 
extend the period of retirement of; 
AHs. The provision does ‘not even give; 
any right of appeal to higher authorities 
against the order passed by the Managing 
Director. Under the provision, as it 
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an AH is entirely at the mercy and sweet-; 
will of the Managing Director. The con- 
ferment. of such a wide and uncontrolled 
power on the Managing Director is clear- 
ly violative of Article 14, as the provi- 
sion suffers from the vice of excessive 
delegation of powers. 


118. For these reasons; therefore, we 
have no alternative but to strike down 
as invalid that part of Regulation 47 
which gives option to the Managing 
Director to extend the service of an AH. 
The effect of striking down this provi- 
sion would be that an AH, unless the 
provision is suitably amended to bring it 
in conformity with the provisions of Arti- 
cle 14 would continue to retire at the age 
of 45 years and the Managing Director, 
would be bound to grant yearly exten- 
sions as a matter of course, for a period 
of ten years if the AH is found to be 
medically fit. This will prevent the 
Managing Director from discriminating 
between one AH and another. 


119. So far as the case of AHs em- 
ployed by I. A. C. is concerned, the same 
reasons which we have -detailed in the 
case of AHs employed by A. I. would ap- 
ply with slight modifications which we 
shall. indicate hereafter. So far as the 
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organisation of AHs employed by I. A. C. 
is concerned, the cabin crew cansisting of 
males are known as flight stewards 
(F. S.) and those consisting of - females 
as AHs. There are 105 posts of F. S. and 
517 of AHs. It is also not disputed that 
job functions of F. S. and the AHs are 
the same and in fact there are same 
flights in which the cabin crew consists 
only of AHs, But like the A. I AHs, the 
mode of recruitment, conditions of ser- 
vice, etc., are quite different in the case 
of F. Ss. and AHs. The I. A. C. also con- 
tended that FSs and AHs are two dif- 
ferent categories with different avenues 
of promotion. As in the case of A. I. AHs 
a declaration under the 1976 Act has 
also been made in the case of IAC AHs. 


120. The promotional avenues so far 
as the AHs are concerned are: AH, Dy. 
Chief AH, and Chief AH. It is also alleg- 
ed by the Management and. not disputed 
by the petitioners, that FSs and AHs 
have got separate seniority and their 
promotion is made according tc the sepa- 
rate seniority of each. Further, while the 
AHs have to do a minimum period of 
three years, FSs are required to serve 
for five years. Gratuity is payable to AHs 
after completion of 5 years’ service 
whereas in the case of FSs it is payable 
after completion of 15 years of service. 
Similarly, retiral concessiona] passage is 
given to AHs after completion of four 
years of service whereas to FSs it is given 
after completion of seven years of service. 
It may be specially noticed that while 
long service memento is given to an AH 
after completion of ten years of service, 
to a FS it is given after completion of 
25 years of service. Retirement benefit is 
given to an AH on completion of 15 years 
of service whereas to an F. S. it is given 
after 30 years of service. Finally, retiral 
benefits are given to an AH after comple- 
tion of 10 years of service but :n the case 
of F. S. after twenty years of service. 
These retiral benefits are really meant 
to compensate the AHs because they 
have to retire at the age of 35, extend- 
able up to 40, though the FSs. retire at 
the age of 58 years. 

121. We might stress at the risk of 
repetition that in State of Mysore v. 
M. N. Krishna Murthy, (1973) 2 SCR 575: 
(AIR 1973 SC 1146), this Court clearly 
held that where classes of service are 
’ different, inequality of promotional 
avenues was legally permissikle. In this 
connection, Beg, J. speaking for the Court 
observed as follows (at p 1150 of AIR): 
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“If, on the facts of a'particular case 
the classes to be considered are really 
different, inequality of opportunity in 
promotional chances may be justifiable.” 

122. Thus, there can be no doubt that 
the case of I. A. C. AHs is exactly simi- 
lar to the case of A. I. AHs and hence 
the complaint of discrimination made by 
the petitioners has no substance. 


123. The next argument is almost the 
Same as in the case of A. I. AHs, namely, 
retirement on first pregnancy and on 
marriage within four years and retire- 
ment at 35 years extendable to 40 years. 

124. So far as the age of retirement 
and termination of service on first preg- 
nancy is concerned a short history of the 
Rules made by the I. A. C. may be given. 
Regulation 12, as it stood may be extract- 
ed thus: l 


"Flying Crew shall be retained in the 
service of the .Corporation only for so 
leng as they remain medcially fit for fly- 
ing duties...... Further, an Airhostess 
shall retire from the service of Corpora- 
tion on her attaining the age of 30 years 
or when she gets married whichever is 
earlier. An unmarried Air Hostess may, 
however, in the interest of the Corpora- 
tion be retained in the service of the 
Corporation up to the age of 35 years 


with the approval of the General 
Manager.” ` 
125. It is obvious that under this Rule 


an AH had to retire at the age of 30 
years or when she got married and an 
upmarried AH could continue up to 35 
years. The rule was obviously unjust 
and discriminatory and was therefore 
amended by a Notification published in 
the Gazette of India, dated 13-7-1968, 
The amended rule ran thus: 

“An  Airhostess shall retire from the 

service of the Corporation on her attain- 
ing the age of 30 years or when she gets 
married, whichever is earlier. The Gene- 
ral Manager. may, however, retain in the 
service an unmarried Air Hostess up to 
the age of 35 years.” : 
This amendment continued the 
bar of marriage but gave discretion to 
the General Manager to retain an un- 
married AH up to 35 years. In order, how- 
ever, to bring the provision in line with 
the AI Regulation, the I. A. C. Regu- 
lation was further amended by a Noti- 
fication dated 12-4-80 published in 
Part III, Section 4, Gazette of India by 
which para 3 of Regulation 12 was sub- 
stituted thus :— estan EN ; 
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“An Air Hostess shall retire from the 
service of the Corporation upon attaining 
the age of 35 years or cn marriage if it 
takes place within four years of ‘service 
or on first pregnancy, whichever occurs 

earlier.” 


127. It appears that by a Sanomien 
dated 10-1-1972, which was accepted and 
relied upon by the Mahesh Tribunal the 
follówing clause was incorporated in the 
Rule: 

“An -Air Hostess shall retire from the 
service of the Corporation on her attaining 
the age of 30 years or when she gets 
married, whichever is earlier, The Gene- 
ral Manager may, however, retain -in 
service an unmarried air hostess up to 
the age of 40 years.” 


128. The first part of this Regulation 
has become redundant in view of the 
Notification dated 12-4-30; referred to 
above, but the latter part which gives 
the General Manager a blanket power to 
retain an AH till the age of 40 years, still 
remains. As, however, the bar oz 
marriage is gone, the Rulss of 1972 which 
empower the General Manager to retain 
an AH in service will have to be read as 
a power to retain an AH up to the age of 
40 years. Thus, the Notification as also 
_|the Rules suffer from two serious con- 
stitutional infirmities which are present 
in the case of Regulation 46 framed by 
the A. I. The clauses regarding retirement. 
Vand pregnancy’ will hav2 to be held as 
lunconstitutional and therefore struck 
down. Secondly, for the reasons that we 
have given in the case of A. I. AHs that 






./from. the vice of excessive delegation of 
powers, on a parity of reasoning the 
power conferred on the General Manager 
to retain an AH upto the age of 40 years 
will have to be struck down as invalid 
because it does not lay Gown any guide- 
{lines or principles. Furtaermore, as the 
jease of A. I. AHs and I. A. C. AHs are 
identical, an extension up to the age of 45 
jin the case of one and 4C in the case of 
jother, amounts to discrimination inter se 
in the same class of AHS and must be 
struck down on that ground also. 


129. The result of our striking down 
these provisions is that like A. I. AHs, 
IAC AHs also would be entitled to their 

“Iperiod of retirement being extended up to 
45. years until a suitable amendment is 
{imade by: the Management in the light of 
the . observations made by us. 


.Mehrunissa v, State of Maharashtra . 


.§.C, 1861 


130. For the- reasons given above, 
therefore, the writ petitions are allowed 
in part as indicated in the judgment and 
the transfer case is disposed of accord- 
ingly. So long as the Rule of I. A. C. is not 
amended the General Manager will con- 
tinue to extend the age of retirement of 
I A. C. AHs up to 45 years subject _ to 
their being found medically fit. In ‘the 
circumstances of the case, there will be 
no order as to costs, 


Orders accordingly. 





_ AIR 1881 SUPREME COURT 1861 

= 1981 Cri. L. J. 1283 (1) 

©. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 

Criminal Writ Petn. No. 354 of. 1981, 
D/- 17-2-1981. 

Mehrunissa, Petitioner 
Maharashtra, Respondent. 


Constitution of India, Art. 22 (5) — 
Non-supply of material documents refer- 
red to in grounds of detention — Detenu 
prevented from making effective repre- 
sentation — Detention, ` vitiated —. Fact 
that detenu was aware of contents of 
documents was immaterial. AIR 1980 SC 
1983 and AIR 1981 SC 431, Foll. (Para 1) 


Cases Referred: Chronological Paras 
AIR 1981 SC 431: (1980) 4 SCC 544: 

1980 Cri LJ 1487 1 
AIR 1980 SC 1983; (1980) 4 SCC 531 1 


O. CHINNAPPA REDDY, J.:— The 
principal submission made by Miss Rani - 
Jethamalani, learned counsel for the pe- 
titioner, in this application for the issue 
ef writ of habeas corpus is that copies 
of material documents referred to in the 
grounds of detention were not supplied 
to the detenu and he was thus prevented 
from making an effective representation. 
The documents about which the com- 
plaint is made are the Panchnama dated 
15-1-80 said to have been recorded at 
the time of the seizure of the silver and 
the statement said to have been made by 
the detenu in the enquiry under Sec. 108 
of the Customs Act on 15-1-80. Miss 
Jethamalani: relied upon the decisions of 
this Court in Icchu Devi v. Union of 
India, (1980) 4 SCC 531: (AIR 1980 SC 
1983) and Smt. Shalini Soni v. Union of 
India. (1980) 4 SCC 544: (AIR 1981 SC 


_v. State of 


431). No counter has. been filed on behalf : 
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of the State of Maharashtra, but Shri 


O. P. Rana, learned counsel for the State ` 


of Maharashtra, urged that the copies of 
the documents were not supplied to the 
detenu as the detenu was already aware 
of the contents of the documents. That is 
hardly an answer to the submission. made 
on behalf of the detenu. The detenu was 
entitled to be supplied with copies of -all 
material documents instead of having. to 
rely upon his memory in regard to the 
contents of the documents, The failure 
of the detaining authority .to supply 
copies of such documents vitiated the 
detention, as has been held by this Court 
in the two cases cited by counsel. The 
detenu is, therefore, entitled to be releas- 
ed. He is accordingly directed to be re- 
leased forthwith, The petition is allowed, 


g Petition allowed, 
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(From: Madhya Pradesh) -- 
V. R. KRISHNA IYER AND 
N. E ‘UNTWALIA, JJ. 


Civil Appeal No. 914- (NL). af 1972, 
D/- 48-3-1975. ss 


` Sohan Singh ‘and ; snake: Abola 
v. The General Mangager, Ordnance 
Factory, Khamaria, Jabalpur and others, 
Respondents, . 


` Constitution of India Arts. 226; 227 
— Direction of Labour Court challeng- 
_ed in writ petition — Plea challenging 
jurisdiction of Labour Court raised for 
first-time in writ petition — Heid the 
High Court ought not to have | enter- 
tained such plea in view of facts of 
the case — Industrial Disputes Act 
(1947), Section 33-C (2), Misc. Petn. 
No. 280 of 1970 iada Pra), Beversed. 

(Para 1) 


UNTWALIA, J.:— This is an appeal 
by certificate under Art.- 133 (1) (a) of 
the Constitution as it stood before the 
30th Constitution (Amendment; Act 
from the order of the Madhya Pradesh 
High Court passed in Miscellaneous 
Petition No. -280 of 1970 filed by the 
. respondents. The appellants had filed 
seven applications before the Central 
Government Industrial Tribunal-cum- 
Labour Court. Jabalpur under Section 
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Sohan Singh v. G. M, Ordnance Factory, Khamaria 


labour court; . 


we 
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33-C (2) of.the Industrial Disputes Act, 
1947. The ‘applications were allowed 
and certain: directions were given by 
the Labour Court for quantification of 
the claims of the appellants. The High 
Court in ‘the Writ Petition filed by the 
respondents ' has not examined the 
merits of the order of. the Labour Court. 
It has set aside that. order on the 
ground that on the facts and circum- 
stances of this case the applications 
under Section 33-C (2) were not enter- 


‘tainable by the Labour Court. We think 


that the view taken by the High Court 
on the facts of this case is“not correct 
because the! jurisdiction of the labour 
court was not challenged by the re- 
spondents in that court. Issue No. 4 
settled for trial by the labour court was 
in the following terms: 


- “Whether ' the applicants were trans- 
ferred to Ordnance Factory Khamaria 
on same'terms and conditions of ser- 
vice which they had at Meerut and 
they willingly accepted the reduced vay 
anda new assignment in Khamaria 
Ordnance? | ; 

The. High Court seems i have taken 
the view that the'trial of such an issue 
was beyond’ the competence of the 
but it-has rightly been 
pointed out ion behalf of the appellants 
that instead; of challenging the com- 
petence of the jurisdiction of the labour 
court to try issue No. 4, the respon- 
dents went ‘to trial, submitted to its 
Jurisdiction and when a decision was 
given against them by the labour court. 
they. for the first time, challenged its 
jurisdiction ito try that. issue ^ in the 
High Court.; On the facts of this case. 
therefore, we are satisfied that the 
High Court’ ought not to have enter- 
tained the point of jurisdiction urged on 
behalf of the respondents and set aside 
the order of the labour court on that 
ground alone. 


2. We tilebefore: allow this appeal, 
set aside ‘the order of the High Court 
remit the case back, to it witha direc- 
tion to re-hear the Miscellaneous Peti- 
tion on merits and dispose it of accord- 
ing to law.! There will be no order: as 


. to costs. 


Apneal allowed. 
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AIR 1981 SUPREME COURT 1863 
(From: Kerala) k 


O. CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 

Civil Appeal No. 533 of 1979 and 
Spl. Leave Petn. (Civil) No. 81 of 1972, 
D/- 1-9-1981. 

Southern Pharmaceuticals and Chemi- 
cals, Trichur. and others, Appellants v» 
State of Kerala and others, Respon- 
dents; y ' 

P. Krishna Wariyar Petitioner Y. 
State of Kerala, Respondents, 

(A) Constitution of India, Art. 245, 
Sch. 7, List 2, Ents. 8. 51, Sch. 7, List 
1, Ent. 84 — .Kerala. Abkari Act (1 of 
~1077), Sections 12-A, 12-B, 14 (e) and 
.(£), 68-A (as introduced <n 1967) — Kerala 
Rectified Spirit Rules- '1972), Rules 13, 
16 — Enactment of Medicinal and Toi- 
let Preparations (Excise Duties) Act 
(1955) by Parliament under Sch. 7, List 
1, Ent, 84 or framing of rules under 
Section 19 thereof — State Legislature 
not prevented. from making legislation 
under Sch, 7, List IX, Ents. 8 and 51 — 
Abkari Act is relatable to States power 
to make law under Sch. 7, List 2, Ent. $. 
(Doctrine of -occupied field). 

The enactment of the Medicinal and 
Toilet Preparations (Excise Duties) Act, 
1955 by Parliament urder Entry 84, 
List I of the Seventh Schedule of the 
Constitution, or the framing «of the 
Medicinal and Toilet Preparations (Ex- 
cise Duties) Rules, 1956 by the Central 
Government in exercise of their ` rule- 
making power under Section 19 of the 
Act. for the purpose of levying duties 
of excise on medicinal end toilet pre- 
parations containing alcchol ete., do nos 
prevent the State legislature from 
making a Jaw under Entry 8. List I of 
the Seventh Schedule to the Constitu- 
tion with respect to ‘intoxicating 
liauors’, or a law under Entry 51. List 
II for levying excise duties on alcoholic 
requirements for human consumption. 
The Abkari Act is clearly relatable to 
the State’s power to make a law on the 
topics of legislature covered by Entries 
8 and 51, List 2 of the Seventh Schedule 
to the Constitution. (Paras 6. 7) 

In determining whether an enactment 
is a legislation ‘with respect to’ a given 
power. what is relevant is not the 
consequences of the enactment on the 
subject-matter or whether it affects it, 
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- 1077). 


y 
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but whether, in its pith and substance, 
it is a law upon the subject matter in 
question. The Central and the State 
Legislations operate'on two different 
and distinct: fields. The Central Rules, 
'to some extent. trench upon the field 
reserved to the State Legislature, . but 
that is merely incidental to the main 
purpose, that is, to levy duties of excise 
and toilet preparations 
containing alcohol. Similarly. some of 
the impugned provisions may be al- 
most similar to some of the provisions 
of the Central Rules, but that that does 
not imply that the State Legislature 
had no competence to enact the provi- 
sions, AIR. 1964 SC 1870, Foll. 
(Paras 13, 15) 
The impugned. legislation is confined 
to ‘intoxicating liquor’, that is, to en- 
sure proper utilisation of rectified spirit 


-in the manufacture of medicinal and 
toilet preparations and, therefore. with- 
in the powers granted to the State 


Legislature under Entry 8. List I. It 
further seeks to regulate the manufac- 
ture of bona fide medicinal preparations 
and prevent misuse of rectified spirit in 
the manufacture of spurious medicinal 
and toilet preparations containing alcohol 
capable of being used as ordinary al- 
coholic beverages. The enumeration of 
‘intoxicating liquor’ in Entry 8, List II 
confers exclusive power to the State 
to legislate in respect of medicinal and 
toilet preparations containing alcohol. 

- (Paras 14, 17) 

(B). Constitution of India, Arts. 19 (1) 
(£), 19 (6) — Kerala Abkari Act (1 of 
Sections 12-A, 12-B, 14 (e) and 
(£), 68-A (as introduced in 1967) — 
Kerala Recisfied Spirit Rules (1972), Rr. 
13, 16 — Provisions, not offending Art. 
19 (1): (€). 

No citizen has any fundamental right 
guaranteed under Art., 19 (1) (g) of the 
Constitution to carry on trade in any 
noxious and dangerous goods like in- 
toxicating drugs or intoxicating liquors. 
The power to legislate with regard to 
intoxicating liquor carries with it the. 
power to regulate the manufacture, 
sale „and, possession of medicinal and 
toilet preparations containing alcohol, 
not for the purpose of interfering with 
the right of citizens in the matter of 
consumption or use for bona fide medi- 
cinal and toilet preparations, but for 
preventing intoxicating liquors from be- 
ing passed on under the guise of medi- 
cinal and toilet preparations. (Para 13) 
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The provisions of Sections 12-A, 
12B. 14 (e) and (f). 68-A of Abzari Act 
(1 of 1077) (as introduced in 1957) and 
Rr. 13 and 16 of Kerala Rectified Spirit 
Rules (1972) have been enacted to en- 
sure that. rectified spirit is not misused 
under the pretext of being -ised for 
medicinal and toilet preparations con- 
taining alcohol. Such regulation is a 
necessary concomitant of the 
power of the State to regulatse such 
trade or business which is inherently 
dangerous to public health. (Para 19) 

The restrictions imposed by Section 
12-B as to the alcoholic content of 
medicinal and toilet preparations and 
the requirement that they shall not be 
manufactured except and in accord- 
ance with the terms and cond:-ticns of 
a licence granted by the Commissioner. 
are nothing but reasonable restrictions 
within the meaning of Art. 19 (6). The 
“impugned provisions. therefore, cannot 
be struck down as offending Arz. 19 (1) 
(£) of the Constitution. 

(Paras 20. 32) 

(C) Constitution of India, Art. 246, 
Sch, 7, List 2, Entries 8, 24, Sch. 7, List 
1, Ent, 52 — Kerala Abkari Act (1 of 
1077), Sections 12-A, 12-B, 14 ʻe) and 
(f) , 68-A (as introduced in 1967) 
Kerala Rectified Spirit Rules (1972), 
Rules 13, 16 — Requisite declaration in 
S. 2 of Industries (Development and 
Regulation) Act (1951) that “drugs and 
pharmaceuticals” to be scheduled indus- 
try State Legislature, still compe- 
tent to legislate — Abkari Act in pith 
and substance, not a legislation under 
Ent, 24 of List 2 — Question of incom- 
petency of Legislature does not arise. 

z (Para 21) 

(D) Constitution of India, Art, 246, Sch. 
7, List 2, Ents. 8, 51 (a) Kerala 
Abkari Act (1 of 1077), S. 14 (e) (as m- 
troduced in 1967) — Kerala Rectified 
Spirit Rules (1972), Rule 16 (4) — Levy 
of supervisory charges — Not consti- 
tutionally impermissible, (Medicinal and 
Toilet Preparations (Excise Duties) Act 
(1955), Sec. 19 — Rules framed under, 
Rule 45). 


Merely because the 
made no provision for 
supervisory charges at the stage of 
manufacture of medicinal and toilet 
preparations, does not imply that the 
State has no power to prescrike the 
mode of supervision in a manufactory 
where preparations containing intoxicat- 
ing liquor or intoxicating drugs are 


Central Rules 
realisation of 


police. 
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manufactured, or to ensure: proper col- 
lection of duties, taxes and other dues 
payable under the Act, or to the proper 
utilisation of liquor or intoxicating drug. 
The provision contained in Section 14 (e) 
of the Abkari Act is clearly relatable 
to the State's power to make a law 
under Entry 8, read with Entry 51 (a), 
List 2 of the Seventh Schedule, Thus, 
Section 14 (e) of the Act is valid, Thére 
is no warrant for the submission that 
the framing of such an incidental pro- 
vision like Rule 45 (1) of the Central 
Rules takes away the State’s power to 
recover supervisory charges from the 
licensee. (Para 22) 

(E) Constitution of India, Arts, 265, 
266 — Fees and tax Distinction a 
Element of quid pro quo stricto senso — 
Not always sine qua non of fee — 
Kerala Abkari Act (1 of 1077), S. 14 (as 
introduced in 1967) — Kerala Rectified 
Spirit Rules (1972), R. 16 — Levy of 
charges under — Held, to be simply a 
fee. 

‘Fees’ are the amounts paid for a 
previlege, and are not an obligation, but 
the payment is voluntary. Fees are dis- 
tinguished from taxes in that the chief 
purposes of a tax is to raise funds for 
the support of the Government or for a 
public purpose, while a fee may be 
charged for the privilege or benefit 
conferred, or service rendered or to 
meet the expenses connected therewith. 
Thus, fees are nothing but payment for 
some special privilege granted or ser- 
vice rendered. The element of quid pro 
quo stricto senso is not always a sine 
quo non of a fee. The element of quid 
pro quo is not necessarily absent in 
every tax. AIR 1980 SC 1008, Expid. 


(Para 25) 

In the case of a manufacturer of 
medicinal and toilet preparations con- 
taining alcohol in a bonded manufac- 
tory, the imposition of the cost of- 
establishment under Section 14 (e) of 


the Act calculated in accordance with 
the nature and extent of that establish- 
ment could not be said to be an impo- 
sition of a duty of excise, but is a 
price for his franchise to carry on the 
business. If an exaction is to be class- 
ed asa duty of excise. it must. of 
course, be a tax: its essential disting- 
uishing feature is that it is a tax im- 
posed “upon” or “in respect of” or “in 
relation to” goods. The exaction is in 
truth. ‘as it purports to be. simply a 
fee payable asa condition of a right 


1981. 
to carry on a business. AIR 1971. SC 
1182 Foll.: . (Para 26) 


There is a broad correlationship be- 
tween the fee collected and the cost of 
the establishment. ‘There can be no 
doubt that the supervisory staff is de- 
ployed in a bonded manufactory by the 


Government for its own protection to 


prevent the leakage of revenue, but 
there is no denying the fact that a 
licensee undoubtedly. receives a service 
in return. The cost of the establish- 
ment levied under Section 14 (e) of 
the Act is to be collected from the licen- 
see in the manner provided by R. 16 (4). 

(Para 29) 


'(F) Kerala Abkari Act (1 of 1077). 


S. 17 (f) — Kerala Rectified Spirit Rules: 


‘(1972), R] 13 (2) Proviso — Levy of 


excise duty on excess wastage of al- 
cohol — R. 13 (2) Proviso can be sup- 
ported in terms of charging provision 
S. 17 (f). 

It cannot be contended that R. 13 (2) 
eannot be supported in terms of the 
charging provision in S. 17 (f. R. 13 


(2) is nothing but a corollary of R. 13 
(1). On a combined reading of Sec- 
tion 17 (f) and R. 8 read with the pro- 
viso thereof. no duty is chargeable on 
alcohol actually used in the manufac- 
ture of medicinal and toilet prepara- 
tions. The Government fully realised 
that some margin for wastage should be 
allowed and. therefore, inserted the pro+ 
viso to R. 13 (2). It provides that the 
Government may, in consultation witk 
the Drugs Controller and the Chemical 
Examiner, by’ Notification in the Gazette 
permit such allowance as they think fit 
for, such wastages occurring during the 
manufacture. Beyond the permissible 
limit, the State has the right to levy a 
duty on excess wastage of alcohol, i.e. 
on alcohol not accounted for, (Para 30) 

(G) Constitution of India, Arts. 301, 
304 — Kerala Abkari Act (1 of 1077), 
Section 12A (as introduced jn 1967) — 
Section does not have the effect of ab- 
ridgement of freedom of inter-State trade 


and commerce — Bill reserved for as- 
sent of President — It is, therefore, 
protected by Art. 304 (b). (Para 33) 
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A. P. SEN, J.:— This appeal, by spe- 
cil leave, is directed against a judgment 
of the Kerala High Court by which the 
High Court dismissed tke writ petition 
of the appellants who are manufacturers 
of medicinal and toilet preparations 
containing alcohol and upholding the 
constitutional validity of Sections 12A, 
12B. 14 (e) and (f) and 68A of the 
Abkarj Act, 1077 (1 of 1077). (herein- 
after ‘called ‘the Act’). introduced by the 
Abkari (Amendment) Act, 1967 (10 of 
1967), and Rr. 13 and 16 of the Kerala 
Rectified Spirit Rules, 1972. The main 
question in the appeal is as to the 
legislative competence of the State to 
enact a law. relating to medicinal and 
toilet preparations containing alcohol 
under Entry 8, List II of the Seventh 
Schedule to the. Constitution. 


2. The appellants, by virtue of a 
licence in Form 25 granted under the 
Drugs and Cosmetics Act. 1940 and a 
licence in Form L1 granted under. the 
Medicinal and Toilet Preparations (Ex- 
cise Duties) Act, 1955 (hereinafter re- 
ferred to as ‘the Central Act’) are en- 
titled to manufacture the drugs speci- 
fied therein. They filed a writ petition 
in the High Court complaining that thev 
were entitled to the supply of alcohol 
free of duty for the manufacture of 
their medicinal and toilet preparations 
under. R. 21 of the Medicinal and Toilet 
Preparations (Excise Duties) Rules, 1956 
(hereinafter referred to as ‘the Central 
Rules’), and R. 8 of the Kerala Rectified 
Spirit Rules. 1972, and challenged the 
validity of the impugned provisions 
mainly on the ground that the State 
Legislature has no power to enact the 
law relating to medicinal and toilet pre- 
parations as the topic cf legislation is 


‘within\ the exclusive domain of Parlia- 


ment under Entry. 84, List I of the 
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Seventh Schedule: to the Constitution. 
The High Court held that there was 
no conflict between the: irnpusned pro~ 
visions and the Central law as they 
dealt with different subjects. : 
3. The impugned provisions. as in- 
troduced by the Abkari (Amendment} 


Act, 1967, in so far as they are rele- ` 


vant. are as follows : 
Section 12A reads : 

12A. No preparation to which liquor 
or intoxicating drug is added during the 
process of its manufacture or in which 
alcohol is self-generated during such 
process shall be manufactured :n excess 
of the quantity specified by: the Com- 
_ missioner : . 


Provided that in, specifying the quan- 
tity of a medicinal ‘preparation, the Com- 
missioner shall have due regard to the 
total requirement of that . pr2paration 
_for consumption or use in the State. ne 
Section 12B provides : 


12B. (1) No person shall utilise liquor 
or intoxicating drug in the manufacture 
of any preparation, in excess of the 
quantity specified by the Commissioner 
and except under -and in accordance 
with the terms and conditions of a 
licence granted by the Commissioner in 
that behalf: z 

Provided that where such preparation 
-is a medicinal preparation. the Com- 
missioner shall, in specifying the quan- 
tity of liquor or intoxicating drug have 
due regard to the total requir2ment of 
such medicinal preparation ‘for con- 
sumption or use in, the State. 

Section 14 provides: 


14. The Commissioner may, with the 
previous approval ‘of the Government,- 


xx XX XX 

(d) prescribe the mode of supervi- 
sion that may be necessary in a ......... 
manufactory where preparations con- 


taining liquor or intoxicating drugs are 
manufactured, to ensure the proper col- 
lection of duties, taxes and other dues 
payable under this Act or the proper 
utilisation of liquor or intoxicating drugs: 

(e) prescribe the size and nature of 
the establishment necessary for such 
supervision and the cost of the esta- 
blishment and other incidental charges 
in connection with such supervision to 
be realised from the licensees; and 

(Ð préscribe the allowance for wast- 
age of alcohol that may occur in— 

(i) x x x x 
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fii) : the process of.. manufacture - of 
any preparation containing alcohol, and 

(iii) X.. xX xX x 
Section 68A provides that the Govern- 
ment shall’ appoint an Expert Commit- 
tee consisting of the Drugs Controller, 
the Chemical Examiner to the Govern- 
ment. two representatives each one of | 
whom shall] be a non-official, of the Al~ 
lopathic, _ Indigenous and Homoeopathic 
systems of | medicine . appointed by the 
Government, and an Officer of the Ex- 
cise Department ` not below the rank 
of Deputy Commissioner, and the Com- 
mittee shall. advise the Commissioner (a) 
as to whether a medicinal preparation 
is a-bona fide medicinal preparation or 
not: and. (by as to the total require- 
ments of medicinal preparations contain- 
ing liquor ‘or intoxicating drugs or in 
which alcoho] is ‘self-generated during 
the process: of their manufacture.. for 
the whole of the State during one vear. 


4. Before this Court, the constitu- 
tional validity of the impugned provi- 
sions was mainly challenged -on these 
grounds, namely : '(1) The State Legis- 
lature had no lenislative competence to 
enact the impugned . provisions because 
the field was occupied by the provisions 
of the Medicinal and Toilet Preparations 
(Excise Duties) Act, 1955 (the Central 
Act) and the Medicinal and, Toilet Pre- 
parations (Excise Duties) Rules, 1956 
(the Central Rules), and alternatively. 
the impugned provisions are violative of 
the fundamental right guaranteed in 
Art. 19 (1) (g) of the Constitution. (2} 
The Parliament having made a declara- 
tion in Section 2 of the Industries (De- 
velopment, jand Regulation) Act. 1951, 
declaring “Drugs and Pharmaceuticals” 
to be a-scheduled industry. being item 
22 of the First Schedule thereof, the 
power of the State Legislature to make” 
a law in respect of medicinal and toilet 
preparations containing alcohol is taken 
away.. (3) The provisions made in Sec- 
tion 14 (e) of the Act for the collection 
of supervisory charges was clearly in- 
valid inasmuch as (a) they are in con- 
flict with R. 45 of the Central Rules, 
and (b) they could not be sustained as 
a fee as there was no quid pro auo. 


` (4) Rule 13 of the Kerala Rectified 


Spirit Rules, 1972, providing for the 
levy of excise duty as excess wastage 
of alcohol in the manufacture of medi- 
cinal and toilet preparations cannot be 
supported in terms of the charging pro- 


Fi 
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vision contained in -Section ..17 of the 
Act. We cannot accept any of these 
contentions. ee 


5. With regard to'the first ground, it 
was submitted _ that tke conferral of 
power on the Commissioner under Sec- 
tion 12A of the Act to restrict the quan- 
tity of medicinal and. toilet preparations 
to which liquor or intoxicating drug is 
added during the process of its manu- 
facture with the requirement that the 
Commissioner shall, in svecifying such 
quantity. have due regard to the total 


-requirements of consumption or use in 


the State. the prohibitian contained in 
Section 12B of the Act that no person 
shall utilise liquor or irtoxicating drug 
in the manufacture of any preparation. 
in excess of the quantity so specified by 
the Commission and the condition that no 
person shall manufacture any such pre- 
parations except under and in accor- 
dance with the terms ard conditions of 
a licence granted by him are clearly con- 
trary to the general scheme of the Cen- 
tral law and in particular, Rr. 18 and 
21 of the Central Rules, In this respect, 
it was said that under R. 18 of the Cen- 
tral Rules, rectified spirit ordinarily had 
to be supplied to a manufacturer from 
a distillery or a spirit warehouse of the 
State in which the manufactory is 
situate, and the manufacturer was_ not 
precluded from obtaining his require- 
ments of rectified spirit from sources 
outside the State. Under R. 21, recti- 
fied spirit had to be issu2d without pre- 
vious payment of duty for the manu- 
facture of medicinal and toilet prepara- 
tions containing alcohol subject to the 
condition that the manufacturer enters 
into a bond in Form BI with sufficient 
security as laid down in R. 96. towards 
due payment of duty and observance of 
the rules. It is submitted that the 
State Legislature has no power to make 
any such law imposing restrictions on 
a person carrying on the business of 
manufacture and sale of medicinal and 
toilet preparations containing alcohol in- 
asmuch as the matter relates to an oc- 
cupied field, There is na merit in these 
contentions. 


6. The enactment of the Medicinal 
and Toilet Preparations (Excise Duties’ 
Act. 1955 by Parliament under Entry 
84. List I of the Seventh Schedule of 
the Constitution. or the framing of the 
Medicinal and Toilef Preparations (Ex- 
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cise Duties): Rules. 1956.:by the Central 
Government in exercise. of :their rule- 
making ‘power under Section 19 of the 
Act, for the purpose of levying duties 
of excise on medicinal and toilet pre- 
parations containing alcohol etc.,.do not 
prevent the State Legislature from mak- 
ing a law under Entry 8. List IL of the 
Seventh : Schedule to the Constitution 
with respect to ‘intoxicating liquors’, or 
a law under Entry 51, List II for levy- 
ing excise duties on alcoholic require- 
ments for human consumption. In order 
to appreciate the contention regarding 
the applicability of the doctrine of ‘oc- 
cupied field’, it is necessary to examine 
the scheme of both the enactments, 


7. The scheme of the Act, as reflect- 


‘ed in the preamble, is that it is an Act 


“to consolidate and amend the law re- 
lating to the import, export. transport, 
manufacture, sale and possession of in- 
toxicating liquor and all intoxicating 
drugs in the State of Kerala”. It is not 
necessary to set out all the provisions 
of the Act in question. but reference 
may be made to the definitions of ex- 
-pressions ‘spirit’. ‘liquor’, ‘country 
liquor’, ‘foreign liquor’ and ‘intoxicat- 
ing liquor’. defined in Section 3 (9), (10), 
(12), (13) and (14). The expression 
‘liquor’ as defined in Section 3 (10) 
reads : 

3 (10) ‘Liquor’ includes spirits of wine, 
methylated spirits, spirits. wine, toddy, 
beer and all liquids consisting of or con- 
taining alcohol. 

Section 12 (1) provides : 

12 (1). No liquor or intoxicating drug 
shall be manufactured...... except under 
the authority and subject to the terms 
and conditions of a licence granted by 
the Commissioner in’ that behalf. or 
under the provisions of Section 21: 
Section 15 provides: 


15. No liquor or intoxicating drug - 
shall be sold without a licence from the 
Commissioner, provided that a person 
having the rights to the toddy drawn 
from any tree may sell the same with- 
out a licence to a person licensed to 
ver ana or sell toddy under this 

ct, : 
Section 17 provides : 


17. A duty of excise or luxury tax 
or both shall, if the Government so 
direct, be levied on all liquor and in- 
toxicating drugs :— 

x X x x x 
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4{f) issued from a distillery, brewery. 
winery or other manufactory. or ware- 
house licensed or established urder Sec- 
tion 12 or Section 14; or 

x’ x xX. x x 
The Act is clearly relatable to the 
State’s power to make a law an the 
topics of legislation covered by Entries 
8 and 51, List H of the Seventh Sche- 
dule to the Constitution, which read as 
under : 

8. Intoxicating liquors, that is to say. 
the production, manufacture, possession, 
transport, purchase and sale of intoxi- 
cating liquors. 

51. Duties of excise on the follow- 
ing goods manufactured or produced in 
the State and countervailing duties at 
the same or lower rates on similar 
goods manufactured or produced else- 
where in India :— 


(a) alcoholic liquors for human con- 


sumption: 

(b) opium, Indian hemp and other 
narcotic drugs and narcotics ; 
but not including medicinal and toilet 


preparations containing alcohol or any 
substance included in sub-paragraph 
(b) of this entry. 


8. The legislative history of zhe Cen- 
tral Act is well known. Under Entry 
40. List II of the Seventh Schedule to 
the Government of India Act, 1335, me- 
dicinal and toilet preparations contain- 
ing alcohol etec.. were subjected to Pro- 
vincial excise duties. Umder tne Con- 
stitution. the entry relating to the ex- 
cise duty on medicinal and to-let pre- 
parations containing alcohol wes trans- 
ferred to the Union List. In the light 
of experience gained, there was neces- 
sity to achieve a synthesis from a vast 
body of existing rules and rezulations 
in fofce in the States having ragard to 
the sole object of the measure, namely. 
to bring about uniform treatmert in 
excise matters. This was a highly com- 
plicated subject because, firstly. the ex- 
cise duty was to be collected and re- 
tained by the State Governments. and, 
secondly. a certain amount of flexibility 
in statutory operations was necessary if 
spurious medicines were not to defeat 
the policy of prohibition which is one 
of the Directive Principles >f State 
Policy under Art. 47 of the Constitu- 
tion. Some of the provisions of the Cen- 
tral Act are so designed as to lay down 
only broad principles. Matters of de- 
tail. such as classification of the pre- 
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parations as capable or not capable of 
being used as .ordinary alcoholic beve- 
rages, regulation for zhe purpose of the 
Act. of production. storage and move- 


ment, were left to be regulated by 
rules. 

9. Parliament ` accordingly enacted 
the Medicinal and Toilet Preparations 
(Excise - Duties) Act. 1955, to provide 
for the levy and collectioù of duties 


of excise on medicinal and toilet pre- 
parations containing alcohol. The Act 
is relatable to Entry 84, List I of the 
Seventh Schedule to the . Constitution, 
which reads : 


84. Duties of excise on tobacco and 
other goods manufactured or produced 
in India except— 

(a) alcoholic liquors for human con- 
sumption: 

(b) opium. Indian hemp and 
narcotic drugs and narcotics. 
but including medicinal and toilet pre- 
parations containing alcohol or any sub- 
stance included in su3-paragraph (b) of 
this entry. 


_ 10. The scheme of the Central Act 
is to provide for the levy and collection 
of duties of excise on medicinal and 
toilet preparations containing alcohol 
etc. The Act is entitled as “An Act to 
provide for the levy and collection of 
duties of excise on medicinal and toilet 
preparations containing alcohol. opium. 
Indian hemp or other norcotic drug -or 
narcotic”. Section 2 is the definition 
Section and the expression ‘dutiable 
goods’ as defined in Section 2 (c) takes 
in medicinal and _ toilet . preparations 
specified in the Schedule. The expres- 
sion ‘medicinal preparation’ is defined 
in S. 2 (g) as.: 


2 (g). ‘medicinal preparation’ in- 
cludes all drugs which are a remedy or 
prescription prepared for internal or 
external use of humar beings or animals 
and all substances intended to be used 
for or in’ the treatment, ` mitigation or 
prevention of disease in human beings 
or animals: . 
It is not necessary to refer to the de- 
finition of ‘toilet preparation in Sec- 
tion 2 fk) as it is not rélevant for the 
present’ purpose. Section 3 is the 
‘charging’ Section which levies duties 
of: excise on all ‘dutiable goods’ 
manufactured in India and also lays 
down the mode of collection of the, said 
duties. 


other 
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Section 3 (1) reads : 

3 (1). There shall be levied duties 
of excise, at the rates specified in! the 
Schedule, on all dutiable goods manu- 
factured in India. 


Section 6 prohibits any person from 
engaging in the production or manufac- 
ture of any dutiable goods ete.. excent 
under the authority ani in accordance 
with the terms and zonditions of the 
licence granted under the Central Act. 
Section 19 (1) empowers the Central Gov- 
ernment to make rules to carry out the 
purposes of the Act, and sub-section (2) 
thereof specifies the various matters in 
‘respect of which such rules may be 
made. Section 21 provides for the re- 
peal and savings. The Schedule to the 
Act contains a description of ‘dutiable 
goods’ and the rates of duty payable 
thereon. 


11. In exercise of the powers confer- 
red by Section 19 (1) .o7 the Central Act, 
the Central Government framed the 
Central Rules which practically deal 
with all the facets of manufacture -and 
production of medicinal and toilet pr2- 
parations. as required in cls. (i) to (xxi) 
of sub-section (2) thereof, with the ulti- 
mate object of providing a machinery 
fer collection of duty on the said pre- 
parations. Chapter IV of the Central 
Rules deals with ‘Manufacture’. Rule 18 
in Chapter IV provides that rectified 
spirit shall ordinarily e supplied to a 
manufacturer from.a distillery......of the 
State in which the manufactory is situat- 
ed. It further provides that the manu- 
facturer -is not precluded from obtaining 
his requirements of rectified spirit from 
sources outside the State. Rule 21 pro- 
‘vides that rectified spir:t shall be issued 
without previous payment of duty to a 
manufacturer of medicinal . and toilet 
reparations containing alcohol. Rule 33 
provides for taking of samples of the 
manufactured product for analysis for 
determining the strength of. alcohol and 
medicaments. Rule 38 provides for 
wastage in manufacture. Rule 45 (1) 
enjoins that the officer-in-charge shall 
exercise such supervision as is required 
to ensure that alcohol issued for a cer- 
tain preparation is add2d to the mate- 
rials which go to make that preparation 
and that no portion of such alcohol is 
diverted to other purposes. These rules 
are intended and meant to carry out the 
main object of the Central Act. i.e. to 
levy and collect duti2s of excise on 
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ċon- 
taining alcohol etc. 

12. It is the ¢harging section which 
gives the true index to the real charac- 
ter of a tax. The nature of the machi- 
nery by which the tax is to be assessed 
is not of assistance. except in so far as 
it may throw light on the general 
character of the tax. The charging Sec- 
tion in Section 3 of the Central Act 
clearly shows that it does not seek to 
levy a duty of excise on alcoholic liquor 
for human consumption falling within 
Entry 51, List II of the Seventh Sche- 
dule, but to levy a duty of excise on 
medicinal and toilet preparations con- 
taining alcohol etc. The tonic of legis- 
lation under Entry 84. List I of the 
Seventh Schedule is not ‘duties of ex- 
cise on alcoholic liquors for human con- 
sumption’ but ‘duties of excise on me- 
dicinal and toilet -preparations contain- 
ing alcohol etc’. There can be little 
doubt that the Central Act must, in 
pith and substance, be attributed to En- 
try 84. List I. 


13. - In determining whether an enact- 
ment is a legislation ‘with respect to’ a 
given power. what is relevant is not 
the consequences of the enactment on 
the subject matter or whether it affects 
it, but whether. in its pith and sub- 
stance. it is a law upon the subiect 
matter in question. The Central and 
the State Legislations operate on two 
different and distinct fields. The Cen- 
tral Rules, to some extent, trench upon 
the field reserved to the State Legisla- 
ture, but that is merely incidental to 
the main purpose, that is. to levy duties 
of excise on medicinal and toilet pre- 
parations containing alcohol. Similarly. 
some of the impugned provisions mav 
be almost similar to some of the provi- 
sions of the Central Rules, but that 
does not imply that the State Legisla- 
ture had no competence to enact the 
provisions. 


14. It is sufficient to say upon the 
first ground: that the impugned legisla- 
tion is confined to ‘intoxicating liquor’, 
that is. to ensure proper utilisation of 
rectified spirit in the manufacture. of 
medicinal and toilet preparations and, 
therefore, within the powers granted to 
the State Legislature under Entrv 8, 
List II. It further seeks to regulate the 
manufacture of bona fide medicinal pre- 
parations. and prevent misuse. of recti- 
fied spirit in-the manufacture of spuri- 
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ous medicinal and toilet ` pr i 
containing alcohol capable E gener 
as ordinary alcoholic beverages, It 
was suggested that the provisions are 
identical with the provisions contained 
in the Central Rules and, in. Particular, 
to Rule 45 (1), therefore. the legisla- 
tion is in the occupied field. The an- 
swer is that the enumeration of ‘intoxi- 
cating liquor’ in Entry 8, List II, confers 
exclusive power to the State to legislate 
in respect of medicinal, and toilet pre- 
parations containing alcohol. 


15. In Prafulla Kumar Mukherjee v.. 


Bank of Commerce Ltd.. Khulna, AIR 
1947 PC 60 at p. 65 the Privy Council 
in dealing with the question of dis- 
. tribution of powers laid down the tests 
that in order to see whether an Act 
is in respect- of a particular subject, one 
must look to “its true nature and 
character”; “its pith and substance”. 
Lord Porter, in delivering the judgment 
ef the Judicial Committee, observed : 


“As Sir Maurice Gwyer. C. J. said in 
the Subramanyam Chettiar Case (AIR 
1941 FC 47): “It must inevitably hap- 
pen from time to time that legislation, 
though purporting to deal with a sub-_ 


ject in one list. touches also on a sub-. 


ject in another list, and the different 
provisions of the enactment may ‘be so 
closely 
vance to a strictly verbal interpretation 
would result in a large number of statu- 
. tes being declared invalid because the 
legislature enacting them may appear 
to haye legislated in a forbidden sphere. 
Hence the rule which has been evolved 
by the Judicial-Committee. whereby the 
impugned statute is examined to ascer- 
tain its ‘pith and substance’, or its 
‘true nature and character’, for the pur- 
pose of determining whether it is legis- 
lation with respect to matters in ‘this 
list or in that”. j 
The doctrine of ‘pith and substance’' 
evolved by the Privy Council has been 
followed by this Court throughout. 
Thus, in State of Bombay v. F. N. Bal- 
sara, 1951 SCR 682 at Pp. 694-5 : (AIR 
1951 SC 318 at p, 322) Fazl Ali. J.. fol- 
lowing the decision of the Judicial Com- 
mittee. reiterated : or 

“If the Act. when so viewed, sub- 
stantially falls within the powers èX- 
pressly conferred upon the Legislature 
which enacted it, then it cannot be held 
to be invalid. merely because it inciden- 
tally eneroaches on matters which have 


x 


inter-twined that blind obser- . 


A.L R. 


been assigned to another Legislature.” 
In such matters of seeming conflict or 
encroachment of ‘jurisdictions, what is 


. More important is the true nature and 


character of. the legislation. A neces- 
sary corollary of the doctrine of pith 
and substance is that once it is found 
that in pith ‘and substance the impugn- 
ed Act is a law ona permitted field any 
incidental encroachment on a Forbidden! 
field does not affect the competence of 
the legislature to enact the law. 


16. The main thrust of the argument - 
is the décision of this Court in Hydera- 
bad Chemical, and Pharmaceutical Works 
Ltd. v. State ‘of Andhra Pradesh. (1964) 
7 SCR 376 : (AIR 1964 SC 1870) which, 
we are afraid. is clearly distinguishable, 


‘There the Court was concerned with the 


question whether R. 36 ofthe Medical 
Preparations and Spirituous Rules, 1345 
Fasli. framed’ under the Hyderabad Ab- 
kari Act, 1316 Fasli which provided that 
“the expenses of the establishment for 
the supervision of the work shall be 
borne by the pharmaceutical laboratory 
(licensee) as per the decision of the 
Commissioner of Excise”, was still en- 
forceable having regard to Section 21 
of the Central Act 'and Rule 143 of the 
Central Rules. It was held that the 
effect of Section 21 of the Central Act 
was that so ‘far as the Hyderabad Act 
applied to the use of alcohol in the 
manufacture of medicinal and toilet pre- 
parations, the Act must be deemed to 
have been ;repealed and, therefore, 
Rule 36 could not survive. In that case, 
the Court was concerned with the levy 
of supervisory charges at the stage of 
manufacture of medicinal and toilet pre- 
parations, and not with the levy of 
supervisory charges at the stage of the 
supply and utilisation of rectified spirit 
in the manufacture of medicinal and 
toilet preparations., This is clear from 
an observation at p. 380 (of SCR): (at 
p. 1872 of AIR) to the effect : 


The supervisory staff which has to be 
paid for under Rule 36 therefore is 
meant for the supervision of the manu- 
facture of medicinal preparations and 
it is for that' purpose only that expenses 
have to be borne by the laboratory con- 
cerned. The purpose of the rule there- 
fore is clearly covered by the Act and 
the Rules framed thereunder and it can- 
not survive the Act and the Rules in 
view of Section 21 of the Act and Rule 
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143 of the 1956-Rules, and the proviso 
to Section 21 cannot be availed of by 
the State. : E : 
While repelling the contention . that 
R. 36 could still: be .good law as it was 
meant to carry out the general law 
relating to alcohol and intoxicating 
drugs, the. Court pointed out that the 
Central Rules make no provision for 
recovery of supervisory charges. the 
intention being that the duty under 
the Act would cover all expenses for 
enforcing it and observed : (1964) 7 SCR 
376 at p. 380: (AIR 1964 SC 1870 at 
p. 1872) 

We are of opinion that there is no 
force in this contention either. In the 
first place, as we have already indicat- 
ed, the main object of the superviscry 
staff mentioned in Rule 36 is to super- 
vise the manufacture of medicinal pre- 
parations. In that connection the super- 
visory staff will certainly see that the 
alcohol supplied is used for the pur- 


pose for which it is supplied and is rot - 


used in any other manner. Rule 36 is 
onlv concerned with seeing that the 
manufacture of medicinal preparations is 
made properly and is done under the 
supervision of the establishment attach- 
ed to each laboratory: and it is only in- 
cidentally that’ in that connection the 
establishment is also to see that the al- 
cohol supplied’ is not used otherwise 
than for the purpose of manufacture, 
Further, the Central Act, which the 
Court was considering.. was a fiscal 
measure. The whole object and purpcse 
of that Act is to levy a duty of excise 
on medicinal and toilet preparations 
containing alcohol. The Central Rules 
have mainly been framed to achieve 
this object. Rule 45° (1) on which re- 
liance was placed. reads : 


45 (1). The officer-in-charge shall ex- 
ercise such supervision as is required 
to ensure that alcohol issued for a cer- 
tain preparation is added to the mate- 
tials which go to make that prepara- 
tion and that no portion of such al- 
cohol is diverted to other purposes. 
The ‘provision is merely incidental to the 
Main purpose, i.e. collection of excise 
duty on medicinal and toilet prepara- 
tions containing alcohol. 


17. There can be no doubt that the 
impugned Act is relatable to Entry 8, 
List II of the Seventh Schedule. In Bal- 
sara’s case, 1951 SCR 682 at pp. 705-6 : 
(AIR 1961 SC 318 at p. 325) the Court 


Southern ‘ Pharmaceuticals’ & Chemicals v.. State of- Kerala 


S.€. 1871 


held that expression ‘liquor’ in Entry 31, 
List II of the Seventh Schedule to the 
Government of India Act, 1935. took 
within its sweep all liquids containing 
alcohol. In dealing with the question, 
Fazal Ali, J. observed (at p. 325) :! 


` The framers of the Government of 
India Act. 1935, could not have been 
entirely ignorant of the accepted sense 
in which the word ‘liquor’. has been 
used in the various Excise Acts of this 
country and, accordingly I consider the 
appropriate conclusion to be that the 
word ‘liquor’ covers not only those al- 
coholic liquids which are generally used 
for beverage purposes and produce in- 
toxication, but also all liquids contain- 
ing alcohol. It may be that the latter 
meaning is not the meaning which is 
attributed to the word ‘liquor’ in cem- 
mon parlance especially when that word 
is prefixed by the qualifying word ‘in- 
toxicating’. but in my opinion havmeg 
regard to the numerous statutory defini- 
tions of that word, such a meaning could 
not have been intended to be excluded 
from the scope of the term ‘intoxicating 
liquor’ as used in entry 31 of List IJ. 


It is not disputed by the appellants that 
the impugned Act does not levy a duty 
of excise on medicinal and toilet pre~ 
parations containing alcohol, but they 
contend that, whatever be the intention, 
the State Legislature had, in fact, en- 
croached upon an occupied field. The 
contention is, in our opinion, wholly mis- 
conceived, The main purpose of the im- 
pugned Act is to consolidate the law 
relating to manufacture, sale and nos-} 
session of intoxicating liquor and in- 
toxicating drugs which squarely falls 
under Entry 8, List I of the Seventh 
Schedule, while the main object of the 
Central Act is to provide for the levy 
and collection of duties of excise on me- 
dicinal and toilet preparations contain- 
ing alcoho] falling under Entry 84, 
List I of the Seventh Schedule. When 
the frame-work of the two enactments 
is examined. It would be apparent that 
the Central and the State Legislation 
operate in two different and distinct 
fields. In the matter of making rules or 
detailed provisions to achieve the obiect 
and purpose of a legislation. there may 
be some provisions seemingly overlap- 
ping or encroaching upon the forbidden 
field, but that does not warrant the 
striking down the impugned Act as 
ultra vires the State Legislature, 
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provisions are violetive of 
Art. 19 (1) (g) of the Constitulion, is 
wholly devoid of any merit. No citi- 
zen has any fundamental right guarente- 
ed under Art. 19 (1) (g) of the Con- 
stitution to carry on trade in any noxi- 
ous and dangerous goods like intoxicat- 
ing drugs or intoxicating liquors, The 
power to legislate with regard to in- 
toxicating - liquor carries with it the 
power to regulate the manufacture, sale 
and possession of medicinal and toilet 
preparations containing alcohol. not for 
the purpose of interfering with the righi 
of citizens in the matter of consumption 
or use for bona fide medicinal and toilet 
preparations, but for preventing intoxi- 
eating liquors from being passed on 
under the guise of medicinal and toilet 
preparations. It was within the zompe- 
tence of the State Legislature {o pre- 
vent the noxious use of such prerara- 
tions. i.e. their use as a Substitute for 
alccholic beverages. 


19. The general test for determining 
what medicinal preparations cortaining 
alcohol are capable of being misused 
and, therefore. must be considered in- 
toxicating within the meaning of the 
term ‘intoxicating liquor’, is the canabi- 
lity of the article in question for use as 
a beverage. The impugned provisions 
have been enacted to ensure thaz recti- 
fied spirit is not misused under the pre- 
text of being used for medicinal and 
toilet preparations containing alcohol. 
Such regulation is a necessary concomi- 
tant of the police power of the State 
to regulate such trade or business which 
is inherently dangerous to public health. 


20. Section 12A of the Act rrovides 
that no preparation to which liquor or 
intoxicating drug is added during the 
process of its manufacture or in which 
alcohol is self-generated during such 
process shall be manufactured in excess 
of the quantity specified by the Com- 
missioner : Provided that in sp2cifving 
the quantity of a medicinal preparation. 
the Commissioner shall have due regard 
to the total requirement of that prepara- 
tion for consumption or use in the State. 
Section 12-B provides that no person 
shall utilise liquor or intoxicating drug 
in the manufacture of any preparation, 
in excess of the quantity spec:fied bv 
the. Commissioner -and except under and 
in accordance with the terms and con- 
ditions of a licence granted by the Com- 
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missioner in that behalf :. Provided that 
where such preparation is a medicinal 
preparation. the Commissioner shall. in 
specifying the quantity of liquor or in- 
toxicating drug. have due regard to the 
total requirement of such medicinal 
preparation for consumption or use in 
the State. Now. Section 68A provides 
for the Government to appoint an Ex- 
pert Committee to advise the Commis- 
Signer as to whether a medicinal pre- 
paration is a bona fide medicinal pre- 
paration or not and as to the total re- 
quirement of the medicinal preparations 
containing alcoho] or intoxicating drug 
or in which alcohol is self-generated 
during the process of their manufacture 
for the whole of the State during one 
year. The challenge to the validity of 
Section 12A and B of the Act is mainly 
based on the words “shail have due re- 
gard to the total requirement of such 
medicinal preparations for consumption 
or use in the State” occurring in the 
provisos thereof. The submission is 
that the quantity of medicinal prepara- 
tions manufactured by the appellants 
would be restricted looking to the total 
requirements of such preparations for 
consumption or use in the State. The 
medicines are in demand not only in 
the State. but throughout the country 
and to limit consideration by the Com- 
missioner in granting a licence only to 
the requirements of preparations for 
consumption or use in the State. would 
be an unreasonable restriction on the 
fundamental ‘right guaranteed under 
Art, 19 (1) (g) of the Constitution, We 
do not think that the impugned provi- 
sions contained in Sections 12A and 12B 
have that effect. All that the provisions 
ordain is that the Commissioner shall 
‘have regard to the total requirements 
for use and consumption within the 
State’. The expression ‘shall have re- 
gard to’ had been subject to judicial 
interpretation in Ryots of Garabandho 
v. Zamindar of Parlakimidi, AIR 
1943 PC 164; It only means ‘take into 
consideration’. Understcod in the. light 
of this judicial exposition, the Commis- 
sioner only has to take into account 
the total requirements within the State 
as an element which should enter the 
assessment and no more. As a neces- 
sary corollary. it follows that in fixing 
the quantity of medicinal and toilet pre- 
parations to which alcohol is added or 
in which.it is self-generated. normally 
the Commissioner shall have regard. to 
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llarger requirements: of the mariufacture. 
if, the -manufattured. product ‘has a:mar- 
ket -outside the State. - 
it must result in the -consequerice thet 
in the case of medicinal and ‘toilet pre- 
parations: which are capable of being 
misused ‘as aleoholic beverages. or which 
are. not bona fide .. medicinal prepara- 
tions in the. opinion of the Expert Com- 
mittee, -the : Commissioner may totally 
prohibit . the - manufacture of such pre- 
parations, The restrictions imposed by 
Section- 12B as-to the -alcoholic~ content 
ef medicinal and toilet preparations and 
the. requirement that they shall not be 
manufactured except and in accordance 
with the terms and conditions of a 
licence granted by him, are nothing but 
reasonable restrictions within the .mear- 
ing of Art: 19 (6). The impugned provi- 
sions. therefore. cannot be struck down 
as offending Art. 19. (1) (@ of the Con- 
stitution. 


- 21. As ‘regards ‘the second ground. 
the contention that: Parliament > having 
made the requisite declarations in Sec- 
tion 2 of the Industries (Develoomert 
sand Regulation) Act,- 1951 - -declaring 
“drugs and pharmaceuticals” to be a 
‘scheduled industry. being item 22 of 
Schedule: I thereof, the State Legisl- 
‘ture was denuded’ of its -competence to 
„enact the impugned “provisions” under 
‚Entry 8. List II, cannot be accepted. In 
‘Ishwari Khetan Sugar Mills: (P) Ltd. v. 
„State of. Uttar Pradesh, (1980) 4 SCC 
136 : (AIR 1980 SC -1955),- this Court 
held that the legislative power of the 
States under- Entry 24. List II. is eroded 
‘only, to the extent of control assumed -by 
‘the Union by. reason of a declaration 
‘made by Parliament in respect of a. ‘de- 
‘lared industry’ as spelt out by a le 
igislatiye. enactment under Entry 52. List 
I and the. field occupied by such en- 







actments.is the measure of erosion. But- 


subject .to such erosion,.on the .remain- 
der the ‘State. Legislature will still. have 
power to legislate in respect of-a declar- 
ed .industry. without, in. any way tren- 
ching ‘upon the occupied field, Now,. the 
impugned Act. in pith and stibstance. 
is not- a-legislation’ under ‘Entry 24. List 


II and, therefore, the question really 
does not arise. a 
22, The third ground ‘that - the levy 


of supervisory. ‘charges under’ Section 
14 (e) of the Act and Rule 16 (4) of. the 
, Kerala - Rectified_-Snirit__Rules,._ 1972,- be- 
14981-8; C./1182 KIG Fs 
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ing in conflict’ with’ Rule 45 (1) of the 
Central : Rules. is constitutionally- im- 
permissible, cannot be .- accepted. The 
submission rests on a misconception as 
to the- scope- and effect- of the- decision 
of this Court in ‘the Hyderabad Chemi- 
cals & Pharmaceutical’s case (AIR 1964 
SC 1870) (supra), As we have already 
explained, the Court in that case. was - 
concerned with the levy of supervisory 
charges at the stage of manufacture: of 
medicinal and toilet preparations and 
not with the levy ‘of supervisory charges 
at the siage of supply and utilisation of 
rectified ‘spirit in the manufacture of 
medicinal and toilet preparations. There 
can be supervision. at both the stages. 
Merely because the Central Rules made 
no provision for realisation of supervi- 
sory charges at the stage of manufacture 
of medicinal and toilet preparations. does 
not imply that the State has no power 
to prescribe the mode of supervision in 
a. manufactory . where preparations con- 
taining intoxicating liquor or intoxicat- 
ing drugs are manufactured, or to en- 
sure proper collection of duties, taxes 
and other dues payable under the Act. 
or to the proper utilisation of liquor or 
intoxicating drig. The provision _ con- 


‘tained in Section 14 (e) of the Act. is 


clearly „relatable to the States power 
to “make i a law undér. Entry 8, read with 
Entry 51 (a). List ‘Il. of the Seventh 


Schedule, It necessarily _ follows. that 
Section 14 (e), of. the Act is valid 
in so far as, it provides. that the 


Commissioner may , prescribe the size 
and nature of the establishment for. such 
supervision and the cost of establish- 
ment and other incidental charges in 
connection with such. supervision to. be 
realised ` from the licensee. There is no 
warrant. for the submission that the 
framing of such an “incidental provision 
like Rule 45 (1) of the“ Central Rules 
takes away the State’s power to recover 
supervisory “charges from the licensee,’ 


_ 23.. -Thẹre still’ remains the question 
whether .the levy .of snervisory charges 


‘must be regarded as a fee and. therefore. 


cannot .be. sustained.. -there - being no 
quid pro. quo... In support of the con- 
tention. “peliarice is placed on the deci- 
sion in. Indian Mica and. Micanite Indus- 
tries v. The State of Bihar, (1971) 2 SCC 


236 : . (AIR 1971, SC. 1182). ss 
:2.24,- The- distinction : ‘between: a’ ‘tax’ 
ffee’ is - “well-settled: . The; dues- 
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and -a 
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tion came up for. consideration - for the 
first time in. this Court in. the Com- 
missioner, H.R. EB Madras, V.: Lakhsh- 
mindra Thirtha Swamiar of Shirur. Mutt, 
1954 SCR. 1005 : (AIR. „1954 SC 282). 
Therein. the Court speaking. - through 
Mukherjea, J. quoted with..approval -the 
definition of ‘tax’ given «by .-Latham: 
C. J. in. Matthews v. Chicory Marketing 
Board. 60.Comm. LR.263 (Aus): In that 
case, the learned :Chief | Justice... ob- 
served : 7 

A -tax is “a ETETE “ estaction of 
money by: public authority . for public 
purposes enforceable by. law and is not 
payment for -services rendered. - - ; 

Dealing with ‘distinction’ betwe2n ‘tax’ 
and ‘fee’ the” learnéd Judge cbserved 
1954: SCR 1005 at pp. 1040-2: (ATR: 1954 
SC 282 at pp. 295, 296) : : : 

It is said that the essence ‘of Zaxation 
is compulsion; that is to Say. ‘it is im- 
posed under, statutory . power ` without 
the taxbayer’s ċonsent and the payment 
is enforced by law. The “second charac- 
teristic of tax is that it is an imposition 
måde for public purpose witkout re- 
ference to any special benefit. to be con- 
ferred on the payer of the tax: ‘This 
is expressed by saying ‘that the levy of 


‘tax is for the purposes of ‘ gen2ral re-` 


venue, which when collected forms 
part of the public, revenues’ of the State. 
As the object ofa tax. is not to confer 
any special benefit ` upon any part cular 


individual, ‘there is, as it is said, no 
element of quid pro quo between the 
. taxpayer and the public authority. 


Another feature of taxation is’ that as 
- it is a part ‘of the common burden. “the 
quantum of ‘imposition ` ‘upon’ the tax 
payer depends ‘generally unon; his _capa- 
city to pay, 

_ Coming now to fees, a ‘tee’ is gene- 
rally defined to be a ace for a spe- 
cial service rendered to indivicuals. by 
some governmental. agency., The amount 
of fee levied is supposed to be based, on 
‘the expenses incurred “by the Govéetn- 
ment in rendering the ` service, - though 
in many cases the costs are ` arbitrarily 
assessed, Ordinarily, the ‘fees’ are uni-~ 
form and no account is taken of ` ‘the 
varying abilities of ‘different recipients 
to pay. These are undoubtedly some of 
the general charcteristics, but as there 
may be various kinds of fees, it is not 
possible to formulate. : a- definition that 
would -be applicable to- all. cases. -- 
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- If. as we hold, a fee is regarded as a 
sort of return or consideration for ser- 
vices, , rendered, it is absolutely neces- 
sary that. the. levy.of fees should on the 
face of the legislative provision, be cor- 
related to the expenses incurred by, Gov- 
ernment. in rendering the services. 


” The: same view “was reiterated by this. 
Court in" Jagannath ' Ramanuj Das v. 
The ` Stàte -of Orissa- -1954 SCR 1046:' 
(AIR 1954 SC 400) and in: Ratilal Pana- 
chand Gandhi v. ‘The State of Bombay. 
1954 SCR: 1055 : “(ATR 1954 SC 388). 


25. - Fees” | are the’ amounts paid for a 
privilege, - and are. not an obligation, but 
the payment ‘is voluntary, Fees are distin- 
guished from taxes in that the chief pur- 
Pose of a tax is to raise. funds for the]. 
suuport of the Government or for a pub- 
lic purpose, while a fee may be charged 
for the’ privilege or benefit conferred, or 
service ‘render ed or to meet the expenses} 
connected therewith. Thus, fees are noth- 
ing -but payment for some special privi- 
lege granted, or service rendered, Taxes 
and taxation: are,.therefore, distinguish- 
able from various other contributions, 
charges, .-or burdens paid or imposed for 
particular purposes and under particular 


` powers or functions of the Government. 


It is now increasingly realised that merely 
because ‘the , collections for the services 
rendered or grant. of ‘a privilege or licence, 
are taken to, the consolidated fund of, the 
State and are. not separately appropriated 
towards the | expenditure for, rendering 
the. service isnot by itself decisive. That 
is because the Constitution ‘did not con- 
template | jt. to be. an essential element 
of afee’ that. it should be credited to a 
separate fund and not tọ the consolidated 
fund. It is also increasingly, realised that 
the element ‘of quid pro quo stricto senso 
is not always a sine qua non of a fee. It 
is needless to stress that_ the element of 
quid pro quo is “not necessarily absent in 
every tax. .We may, in this connection, 
refer with profit to ‘the observations of 
Seervai‘in his Constitutional Law, to thé 
effect 2 (Constitutional ‘Law of India ‘by 
H. M. Seervai” and, _ Edn, Vol. 2, p. 1252, 
para 22," 39). i ' 


Tt is- submitted that as. tesi ay 


- Mukherjea, J. himself, the fact that the 


collections are not merged in the .consoli- 
dated ,fund,' is not conclusive, - though 
that, fact may enable a-court. to say thata 
very jimportani- feature of a fee was pre- 
sent. But the. attention of the ‘Suoremé 


Cour: does not appear to.have been called 
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to Article 266 which requires that all re- 
ventiies of the: Union of India and the 
States must go into their respective con- 
solidated, funds. and al other... public 


moneys must::go..irito, the. respective pub- 


lic accounts of the Union atid-the States. 
It is submitted that if ~he’ services rer- 
dered are not 'by a separate body like the 
Charity Commissioner, but by a Govern- 
ment department, the character of the 


imposition would’not change _ because 
under Article 226 the moneys collected 
for the services must be credited to tte 
consolidated fund. It may be mentionéd 
that the element of quid pro quo is not 
necessarily absent in every tax. 

` “(emphasis ‘added) 


Our attention has pbeen-drawn to the ob- 
servations in- Kewal.. Krishan Puri v. 
Stale of Punjab, -(1979) 3 SCR 1217 at 
p. 1230: (AIR 1980 SC 1008: at p. 1015): 
The element of quid Pfo ‘quo must ke 
established petween thé payer of the fee 
and the “authority charging it. It may not 
be the exact equivalent of the fee by a 
mathematical precision, yet, by.and: large 
or predominantly,, the. authority collect- 
ing the fee must show that the service 
which, they are rendering in lieu. of fee 
is for some special bensfit of the payer 
of the fee. . 
To our mind, these abierat. are ío 
intended and meant =s laying down-a 
rule of universal application: The: Court 
was considering the rate of a. market fee, 
and the question was whether there was 
any justification for the insrease in rate 
from Rs. 2/- per every hundred. rupees 
to Rs. 3/-. There was n> material placed 
to justify the increase in rate of the fee 
and, therefore, it partook the nature of 
a tax. It seems that the Court proceeded 
on the assumption that the element of 
quid pro quo must always be present in 
a fee, The traditional concept of quid 
pro quo is undergoing a transformation. 
26. It seems obvious that, in the case 
of a manufacturer of medicinal and toilet 
preparations containing ‘alcohol in a 
bonded manufactory the “imposition of 
the cost of establishmert under Secticn 
14 (e) of the Act calculated in accordance 
with the nature and extent of that estab- 
lishment could not be said to be an im- 
position of a duty of excise, but is a 
price for his franchise to carry on the 
business. If an exactior is to be ‘classed 
as a duty of excise, it must, of coursa, 
be a tax; its essential - -distinguishing fea- 
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ture cis- thatit is a tax:-imposed “upon” 
or “in ‘respect ‘of?- or°“in relation . to” 
goods + Matthews v. Chickory Marketing 
Board: 60° Comm. LR’ 263 (Aus). The exac- 
fion is -inii:truth,' as/it . purports ` to be, 
simply ‘a fee: payable’ as a condition of a 
right- to. carry’ ‘on a business.‘ 


27. No one has a fundameetal right to 
the supply of rectified ‘spirit which is an 
intoxicating liquor, It is up to the State 
to control and regulate its supply from 
a distillery or-a' spirit warehouse in'the 
State under ‘arid in accordance with the 
terms and ‘conditions of-a licence or per- 
mit its import from: outside by -grant of 
a privilege and charge -a fee: for the 
same, ‘A-fee“may'be -charged for the 
privilege or benefit: ‘conferred, or- service 
rendered, or to meeét the’ expenses con- 
nected ‘therewith, - -A fee may be, 
lévied: to meet the’ cost of supervision 
and may be, something’ more. It is in 
consideration for the privilege, licence or 
service, The State is undoubtedly en- 
titled to levy excise duty on the rectified 
spirit issued from a distillery under Sec- 
tion 17 (f) of the Act read with Rule 13 
of the’ Kerala’ Rectified Spirit- Rules, 
1972, but it refrained from making any 
such levy by reason:‘of Rule 21 of the 
Central Rules-and has, “therefore, by prò- 
viso to Ruleé’.8,. allowed a manufacturer 
of medicinal and toilett preparations.to 
draw -rectified spirit from a distillery 
without- payment of, duty. It is thus a 
privilege conferred on the licensee. To 
claim the privilege he must comply with 
the -conditions prescribed, If one of the 
conditions is. the payment -of ‘cost of 
establishment under Section 14 (e) of the 
Act read with Rule 16 (4) of the Central 
Rules, the manufacturer of such prepara- 
tions must necessarily bear the burden 
as the licensee gets services in ‘return m 
lieu of such payment. 

_ 28, The decision in the Indian Mica 
& Micanite Industries case (AIR 1971 SC 
1182) .(supra) on which reliance is placed 
furnishes a complete answer to the ap- 
pellant’s contention, The Court there 
was concerned with the validity of super- 
visory charges of the - excise establish- 
ment from a consumer and not from the 
manufacturer under the Bihar and Orissa 
Excise Act, 1915. It was clearly indicat- 
ed that the burden of the cost of super- 
visory charges must fall on the manu- 
facturer and not on the consumer because 
there was no co-relationship between the 
levy of: fee and the services rendered. 
Further, though there was a double duty 
on the. manufacturer as well as the 
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consumer, the Court did not strike down 
the levy on the consumer because it was 
observed that the question of co-relation- 
Ship between the services rendered and 
the fee levied is essentially a question of 
fact. In dealing with the question whe- 
ther the impugned levy could be justified 
as a fee on the basis of the law as en- 
unciated by this Court, it was observed 
(1971) 2 SCC 236 at p. 242: (AIR 1971 
SC 1182 at p. 1187): 

According to the finding of the High 
Court the only services rendered by the 
Government to the appellant and to 
other similar licensees is that the Excise 
Department have to maintain an elabo- 
rate staff not only for the purposes of 
ensuring that denaturing is done proper- 
ly by the manufacturer but also for the 


purpose of seeing that the subsequent 
possession of denatured spirit in the 
hands either of a wholesale dealer or 


retail seller or any other licensee or per- 
mit-holder is not misused by converting 
the denatured spirit into alcohol fit for 
human consumption and thereby evade 
payment of heavy duty. So far. as the 
manufacturing process is concerned, the 
appellant or other similar licensees have 
nothing to do with it. They are only the 
purchasers of manufactured denatured 
spirit. Hence the cost of supervising the 
manufacturing process or any assistance 
rendered to the manufacturers cannot be 
recovered from the consumers like the 


appellant. Further, under Rule 9 of the 
Board’s rules the actual cost of super- 


vision of the manufacturing process by 
the Excise Department is required tc be 
borne by the manufacturer. There cannot 


be a double levy in that regard. 
(emphasis added) 


The Court then went into the question 
whether there was any  co-relationship 
between the services rendered and the 
fee levied and whether the levy in ques- 
tion was. not disproportionate to the 
value of the services rendered by the 
State, and observed: (at p. 1187) 


In the opinion of the High Court the 
subsequent transfer of denatured spirit 
and possession of the same in the hands 
of various persons such as wholesale 
dealer, retail dealer or other manufac- 
turers also requires close and effective 
supervision because of the risk of the 
denatured spirit being converted into 
palatable liquor and thus evading heavy 
duty. Assuming this: conclusion to be 
correct, by doing so, the State is render- 
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ing no service to the consumer, It is 
merely protecting its own rights, Furs 
ther inthis case, the State which wasin . 
a position to place material before the 
Court to show what services had been 
rendered by it to the appellant and other 
Similar licensees, the costs or at any rate 
the probable costs that can be said to 
have been incurred for rendering those 
services and the amouni realised as fees 
has failed to do so. On the side of the 
appellant, it is alleged that the State is 
coliecting huge amounts as fees and that 
it is rendering little or no service in 
return. The co-relationship between the 
services rendered and the fee levied iš 
essentially a question of fact. Prima facie, 
the levy appears to be excessive even if: 
the State can be said to be rendering 
some service.to the licensees. The State 
ought to be in possession of the material 
from which the .co-relationship between 
the levy and the services rendered can 
be established at least in a general way. 
But the State has not chosen to place 
those materials before the Court. There- 
fore the levy under the impugned Rule 
cannot be justified: 


Nevertheless, the Court remitted the 
matter to the High Court with a direc- 
tion that opportunity be given to. the 
State to place material to show that the 
value of the services rendered has rea- 
sonable co-relationship with ‘the fee 
charged. We fail to see how the decision 
in the Indian Mica and Micanite case 
(AIR 1971 SC 1182) (supra) can be of 
any help to the appellants, The portions 
extracted above clearly show that the 
levy of service ‘charges on the manu- 
facturer are ' valid. 


29. There is a broad  co-relationship 
between the fee collected and the cost of 
the establishment. Under Section 14 (e) 
of the Act it is provided that the Com- 
missioner, with the previous approval of 
the Government, may prescribe the size 
and nature of the establishment neces- 
sary for supervision of a manufactory 
and the cost’ of the establishment and 
other incidental charges in connection 
with such supervision be realised from} 
the licensee. There can be no doubt that 
the supervisory staff is deployed in a 
bonded manufactory by the Government 
for its own protection to prevent the 
leakage of revenue, but there is no deny- 
ing the fact that a licensee undoubtedly 
receives a service in return. The cost of 
the establishment levied under Section 
14 (e) of the Act “is to be ‘collected --from|].. 
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the- licensee in the mann=2r ‘provided. by 
Rule 16 (4) of the Kerala Rectified Spirit 
Rules, 1972, relevant part of which reads: 

“(4) All the transactiors in the spirit 
store shall be conducted only in the pre- 
sence of an Excise Officer not below the 
rank of an Excise Inspector. Such officer 
shall be assisted by at least two Excise 
Guards. The cost of .escablishment of 
such officer and the guards shall be pay- 
able by the licensee in edvance in the 
first week of every month as per counter- 
signed chalan to be obtained from such 
officer. The rate at which the -cost of 
establishment is to be paid by the licen- 
see shall be fixed by the Commissioner 
from time to time and intimated to the 
licensee in writing......... 


There is admittedly no provision made 
in the Central Rules for the recovery of 
supervisory charges, perkaps because as 
the Court observed in the Hyderabad 
Chemicals and Pharmaceutical’s case 
(AIR 1964 SC 1870) (supra) it was felt 
that the duty on medicimal and toilet 
preparations containing alcohol would be 
sufficient to defray the cost of such 
supervision. But the absence of such a 
provision in the Central Rules, as we 
have already indicated, does not’ deprive 
the State from making € provision in 
that behalf. It is true that the super- 
visory charges are in th2 nature of a 
compulsory exaction from a licensee and 
the collections are not credited toa sepa- 
rate fund, but are taken to the consoli- 
dated fund of the State and are not 
separately appropriated towards the ex- 
penditure incurred in rendering the ser- 
vice. However, as observed in Govern- 


ment of Madras v. Zenit: Lamp & Elec- 


tricals Ltd., (1973) 2 SCR 973: (ATR 1973 
SC 724) followed in State of Rajasthan 
v. Sajjanlal Panjawat, (1974) 2 SCR 
741: (AIR 1975 SC 706) zhat by itself is 
mot decisive, by reason of Art. 266 of the 
Constitution, It is equally true that nor- 
mally a fee is uniform amd no account is 
taken of the paying capacity of the - re- 
‘|eipient of the service, but absence of uni- 
formity will not make it a tax if cò- 
relationship is established (see Commis- 
sioner, H. R. E. Madras v. Lakshmindre 
Thirtha Swamiar of Shirur Mutt and 
Government of Madras v, Zenith Lamp 
and Electricals Ltd., (AIR 1954 SC 282 
and AIR 1973 SC 724) (supra) ), The cost 
of supervision would necessarily vary 
with the nature and extent of the busi- 
ness carried on by a licensee. Therefore, 
the- supervisory charges can be sustained. 
even if they are regarded‘-as’a fee. for 
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services rendered’ by“ ane State: (Or its 


instrumentalities, - 


30. The last ground on which the ‘ap- . 
pellants took their stand is even less 
tenable. It is urged that Rule 13 of the 
Kerala Rectified Spirit Rules, 1972, pro- 
viding for the levy of excise duty on ex- 
cess wastage of alcohol in the manu- 
facture of medicinal and ‘toilet - prepara- 
tions cannot be supported in terms of 
the charging provision contained in Sec- 
tion 17 of the Act, Rule 13 reads as fol- 
lows; 


13. (1) Ifthe rectified spirit imported or 
purchased under these rules is used for 
the manufacture of medicinal and toilet 
preparations on which duty of excise is 
leviable under the Medicinal and Toilet 
Preparations (Excise Duties) Act, 1955 
(Central Act 16 of 1955), no duty shall 
be collected under the Abkari Act 1 of 
1077 on so much quantity of alcohol, as 
is present in the finished product, 

(2) The assessment. of duty under the 
Medicinal and Toilet Preparations (Excise 
Duties) Act, 1955 (Central Act 16 of 1955) 
being applicable only to the: quantity of 
spirit existing in the finished product, all 
spirit wasted during the course of manu- 
facture of any medicinal or toilet pre- 
paration shall be assessable to duty under 
the Abkari Act, 1 of 1077. i 

Provided. that the Government may, 
in, consultation with the Drugs Control- 
ler and the Chemical Examiner, by noti- 
fication in the Gazette, permit such al- 
lowance asthey think fitfor such wast- 
ages occurring during the manufacture. 
No exception is taken to Rule 13 (1) 
which provides that no duty shall be 
collected under the Act on so much 
quantity of alcohol “as is present in the 
finished product”. The objection is to the~ 
validity of Rule 13 (2) in so far as it en- 
ables the levy of duty on excess wastage 
of alcohol. We find it difficult to appre- 
ciate the contention that Rule 13 (2) can- 
not be supported in terms of the charg-|. 
ing provision in Section 17 (f). Rule 13 
(2) is nothing but a corollary of R. 13 (1). 
On a sombined reading of Section 17 (£) 
and Rule 8 read with the proviso thereof, 
no duty is chargeable on alcohol actually 
used- -in the manufacture of medicinal 
and toilet preparations. The Govern- 
ment fully realised that some margin for 
wastage should be allowed and therefore, 
inserted the proviso to Rule 13. (2), It 
provides that the Government may, -in 
consultation: with the -Drugs Controller’ 
and the Chemical- Examiner, ' by notifica- 
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tion in the Gazette, permit such allow- 
ance as they think fit for- such wastages 
occurring during the manufacture, Be- 
yond the permissible Jimit, the State has 
the right to levy a duty on excess wast- 
age of alcohol, i. e.. „on alcohol not, ac- 
counted for. — >. 


31. In the connected Speciat ‘Leave 
Petition, the petitioner; P.i. Krishna -Warr 
yar, Managing Trustee, Arya Vaidcyasaia, 
Kottakkal, wha is engaged in the busi- 
ness oï manufacture for sale of ayurvedic 
medicinal preparations, challenges the 
validity of Sections-12-A, 56-A.and 63-A 
of the Act and Rules ‘5, 6 and 7 of the 
Kerala’ Spirituous ` Preparatiors Rules, 
1969. Apart from the question ‘of legisla- 
tive competence, two other grounds. were 
raised: (1) the power to resirict thé 
quantity of medicinal preparations to be 
manufactured by the | Commissioner 
under Section 12-A cannot be exercised 
in relation to ayurvedic préparations as 
‘alcohoi is self-generated in the process 
of manufacture; and (2) thé’ impugned 
provisions offend against Art, 301 of the 
Constitution. As regards 

_ was generally said that they constitute 
unreasonable restrictions on the funda- 
me right guaranteed under Article 

9 (1) (g) of the Constitution. None of 
ae contentions can prevail. 


32. It is to be observed that the re- 
striction imposed by Section 12-A of the 
Act as to the quantity of medicinal pre- 
parations to be manufactured relates not 
only to such preparations ta which alco- 
hol is added; but also to medicinal pre- 
parations in which alcohol is self-gene- 
rated. -There-can ‘be no doubt that- ayur- 
vedic asavas and arishtas which -are cap- 
able of being misused as alcoholic ‘- be- 
_Verages can come within the purview 
“of the definition of ‘Hquor’ contained m 
Section -3 (10) of the Act being liquids 
containing alcohol. -Fhe contention that 
Note to-Rule 3 (1) of the Spirituous Pre- 
parations (Control) Rules, 1969 is an un- 
reasonable restriction on the freedom of 
trade guaranteed under Art. 79 (1) (g) 
of the Constitution’ has no sukstance. It 
provides that unless otherwise declared 
by the Expert Committee, asavas and 
aristas .and other preparations containing 
alcohol are deemed to be Spurious if 
their self-generated alcoholic content 
exceeds 12% by volume: It is a matter 
of common knowledge that such pre- 
parations are always likely to be mus- 
used as a substitute for alcoholic bever- 
ages and, therefore, the restriction im- 
posed by Section . 12-A is a reasonable 
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restriction. within: the .meaning of a 
cle: 19 (6) ‘of the. Constitution. 


833. So Far as'the contention * based on 
Article“ 301! of the -Constitution is con- 
cerned: it is urged that theré is demand. 
for the- petitioner's medicinal prepara~ 
tions: not: only im the State, but tbrough- 
out the country and to limit the’ quan- 
tity ‘to-be :manufactured,: taking into ac~ 
count - the: .requirements of the State 
alone, -:is but an abridgment on the free- 
dom ‘of inter-State. trade and commerce. 
In our opinion, Section 12-A has no such 
effect, œ> As already stated, the expression| - 
‘shall have ' regard tg as interpreted py 
the. Judicial” -Committee-in the Ryots oł 
Garobandho’s..case (supra), means ‘shail 
take into consideration’. All that the 
provision. enjoins is. that . the Commis- 
sicner. shall! have regard :to the total re- 
quirements ‘for consumption and use in 
the State, while fixing the quantity of the 
medicinal . ;preparations to be manufac- 
tured. Furthermore, the challenge with) - 
regard to Article 301 does not arise as, 
admittedly, ‘the Bill was reserved for the 
assent of the President, and is, therefore, 
protected by Art. 304 (b). of the Consti- 
tution. It is not disputed. that the provi- 
sions are régulatory . in nature and they 
impose reasonable restrictions on the 
edom of trade... 

<- 34. For these reasons, both the Ap- 
peal and the Special Leave Petition must 
fail and are dismissed with costs. 

- Appeal ‘and petition dismissed. 
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f (From; Allahabad) 
R. se PATHAK AND O: CHINNAPPA 
' | REDDY: JJ. 

Civil Appeal No..196 of 1970, D/ 4-9- 

1981. ' 


Math Sauna and others, Appellants vV. 
Kedar. Nath .alias Uma Shankar and 
others, Respondents. - 

Hindu Law —--Religious: endowment 
— Math — Personal properties of Mahant 
— Purchase ‘of properties by Mahant 
of Math belonging to Dashnami Sanyasi 
sect, from funds inherited from predeces- 
sor — Funds ' acquired by predecessor in 
consequence: of his personal learning — No 
nucleus of Math property — They would 
be his personal property — Held, pro- 
perties purchased ‘with such fund would 
be personal property of Mahant and not 
of deity when successor and predeces- 
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sor wêre grihasthas and not celibates in 
life before becoming Mahents.. -. . 

Where the total income from the’ pro- 
perties belonging to the Math could not 
have left any appreciable surplus: after 
performance of ceremonies indicated in 
the waaf ‘deed, the funds acquired by the 
Mahant of the Math mus: be deemed to 
be his personal property when he was a 
man of learning and attainments and had. 
a large number -of Chelas including 
many affluent persons and from them he 
received personal bhents or pranamis of 
large amounts of money. Therefore ‘the 
properties in question, purchased with 
such funds which devolved on his succes- 
sor would be the personal properties of 
the successor Mahant anë would not þe- 
long to the Math or the deity when the 
Math belonged to the ‘Deshnami Sanyasi 
sect and Mahants of the Math of that 
sect were entitled to. possess and own 
private property if they were gsrihasthas 
in earliar life and both -Mahants were 
not celibates and had been grihastas 
in earlier life. -ATR 1934 Pat 431; AIR 
1968 SC 1032, Rel. on. 

(Paras: 6, 7, 8, 11) 


Cases Referred: Chronological Paras 
AIR 1968 SC 1032 a 6 
ATR 1934 Pat 431 6 

PATHAK, J:— This avpeal arises on 


a certificate under sub-c (b) clause (1) 
of Article 133 of the Constitution grant- 
ed by the Allahabad High Court against 
its judgment and decree dated April 21, 
1969 disposing of appeals out of a suit 
for declaration and possession. 


2. The plaintiffs filed a suit claiming 
that the property in dispute belonged ta 
the Math Sauna or the dzity Sri Thakur 
Gokarneshwar Mahadeo Ji installed in 
the Math Sauna temple,.end that Mahant 
Sadashiva Yati was in possession as 
Mahant and Sarbarakar. It was claimed 
that in the event of Mahant Sadashiva 
Yati being found out of cossession a de- 
cree for possession shculd be made. 
Sadashiv Yati pleaded that on the death 
of Mahant Shivshanker Yati he was 
elected Mahant of Math Sauna and was 
therefore, entitled as Sarbarakar to all 
the properties recorded ir the name of 
the deity Mahadeo Ji or in the name of 
Mahant Shivshanker Yati These proper- 
ties included properties in village Amauli 
He asserted that Shivshanker Yati- pos- 
Sessed no personal property. The suit 
was contested by the’ first defendant, 
Kedar Nath Chaubey, alse referred to-as 
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Uma Shanker. Yati, He alleged that 
Mahant Shivshanker Yati owned per- 
sonal properties which included the pro- 
perties in village Amauli, that he was 
the chela of: Mahant Shivshanker Yati 
and the Amauli properties had passed to 
him under a will executed by the Mahant. 
We are concerned in this appeal solely 
with the:-Amauli properties. 


3. Math Sauna is an old Math situat- 
ed in the village of that name in Tehsil 
Saidpur in the district of Ghazipur. One 
of the earliest Mahants of the Math 
Mahant Gokaran Yati, raised a temple in 


` the premises of the Math and installed 


a deity acclaimed by the name of 
“Gokarneshwar Mahadeo”. On his death 
he was succeeded by Mahant Shivbaran 
Yati. who executed a waaf deed on 
November 12, 1892 dedicating various 
properties to the deity with the intent 
that arrangements for. .bhog. deepdan 
and other expenses be met from them. 
The surplus, the deed directed, was to be 
employed for acquiring further property 
in the name ‘of the deity and was not to 
be applied. ‘by the Sarbarakar to his per- 
sonal use. 


4. The learned Civil Judge decreed 
the suit but included a finding in his 
judgment that Sadashiv Yati was not a 
regularly constituted Mahant of Math 
Sauna. and Sarbarakar of the deity, Two 
appeals were filed in the High Court. 
First Appeal No. 80 of 1964 was filed by 
Kedar Nath Chaubey @ Uma Shanker 
Yati against the declaration that the 
Amauli properties were owned by Math 
Sauna or the deity and that Sadashiv 
Yati was in possession thereof as Mahant 
and Sarbarakar. The other appeal, First 
Appeal No. 270 of 1965 was filed by the 
plaintiffs for the relief that Sadashiv 
Yati was a properly constituted Mahant 
of Math Sauna and Sarbarakar of the 
deity. The High Court allowed both the 
appeals by its judgment and decree dated 
April 21, 1969. It held that the Amauli 
properties had been purchased by Shiv- 
shanker Yati in 1921 from the personal 
and separate funds inherited by him 
from his predecessor Shivpher Yati, and 
that the Amauli properties must, there- 
fore, be regarded as his personal and 
separate properties and they did not be- 
long to the Math or the deity. The pre- 
sent appeal is directed against that pard 
of the judgement and decree of the High 
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5. It. is. admitted between th= 
that the Amauli properties were pur- 
chased by Mahant Shivshankar Yati for 
Rs. 40,000/- forming part of a fund left 
behind by his predecessor Mahant Shiv- 
pher Yati. The point for decision is whe- 
ther the fund was the personal property 
of Mahant Shivpher Yati, and if so, whe- 
ther it devolved on Mahant Shivshanker 
Yati. 

6. The mahants and members of Math 
Sauna belonged to the Dashnami Sanyasi 
sect. The material on the record estab- 
lisnes that they could own anë possess 
personal property. They included san- 
yasis who had formerly been married 
men and householders. men who Aad 
passed through. the grihastha ashram. 
Some of them continued to possess -and 
even to acquire personal property after 
taking sanyas. It was observed in Susil 
Chandra Sen v, Gobind Chardra Das, 
AIR 1934 Pat 431 that Dashnami sanyasis 
mixed freely in the business word and 
Carried on trade and often accumulated 
property. This Court in Gurcharan Pra- 
‘sad v. Krishnanand, AIR 1968 SC 1032 
affirmed that Nihang Dashnami Sanyasis 
could pursue money-lending business and 
could own property as absolute owners, 
and enjoy it as their personal pro- 
perty. That certain sects of sanyasis 
could acquire personal property, was ac- 
cepted by that eminent Judge. Dr. B. K. 
Mukherjee, in his “Hindu Law of Religi- 


parties 


ous and Charitable Trusts”. sth Edn. 
Pp. 358, 359 and 7.57, 7.58, where he 
says: “A Mohunt, and for the -matter of 


that. any other Sanyasi can acauire per- 
sonal property of, his own...... The ` Pro- 
namis given to a’Mohunt are generally 
‘his personal property...... The mere fact 
that a Mohunt is an ascetic does not 
raise any presumntion that a property in 
his possession is not his personal pro- 
perty. Strictly speaking. there is no pre- 
sumption either one way or the other. 
and in each case the burden is upon the 
plaintiff to establish that the properties 
in respect of which he is asking for pos- 
session are properties to the. possession 
of which he is entitled in the right in 
which he sues”. ` 


T. There is reason to believe that 
Mahant Shivbaran Yati. Mohent Shiv- 
pher Yati and Mahant Shivshanker Yati 
were not celibates and had been grihas- 
thas, and were entitled to possess, enjoy 
and acquire persorial property. The -‘evi- 
dence discloses that Mahant Shivpher 
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Yati. was held. in high regard on account 
of his personal learning and -attainments,! 
and had a large number of chelas includ-, 
ing many affluent persons from whom he 
received personal bhents or pranamis of 
large amounts -of money. His personal 
property, on his death, included cash. 
sovereigns and gold besides two fixed de-' 
posits with the Bank of Bengal of Rupees 
45.000/-. He had also inherited’ the per-, 
sonal property `of Mahant Shivbaran' 
Yati, who owned three private properties 
in village Shiv Dass in the district of 
Banaras. On his death in 1917, all those 
properties ‘and wealth devolved on, 
Mohant Shivshanker Yati. He was grant-' 
ed a succession certificate by the Dis-} 
trict Judge, Ghazipur in respect of the, 
two fixed deposits. made by Mahant Shiv-! 
pher. Yati in the Bank of Bengal. Mahant! 
Shivshanker Yati employed the inherited: 
money in the purchase of two properties 
in village Amauli in 1921 paying Rupees 
30,000/- for a full interest in one pro- 
perty and Rs. 10,000/- for a moiety share 
in the other. In respect of both proper- 
ties, the revenue records mentioned the 
name of Mahant Shivshanker Yati and 
not.that of the Math or the deity. Small 
parcels of these properties were transfer- 
red by Mahant Shivshanker Yati from 
time to time. and none of those transfers 
was challenged by the plaintiffs in the 
present suit, 


.8. It is urged for the appellants that 
where a nucleus of dedicated property 
exists. the acquisition of additional pro- 
perty should be attributed to the applica- 
tion of the nucleus and must. therefore, 
be regarded as pvropertv belonging to the 
Math or the deity. As has been observed, 
that there can be no vresumption either 
way. All the facts and circumstances must 
be taken into consideration and ona 
balancing of the entire evidence it has to 
be determined. whether the nroverty can 
be said to belone to the Math or deity or 
is the personal nropertv of the Mahant, 
the burden of proof resting on the party 
who makes the claim. In the present case, 
‘difficult to conclude from the 
material before us that thé total income 
frem the vronerties belonging to the 
Meth and the deity Jeft any appreciable 
surplus after meeting the expenditure on 
account of bhog. arnan. deendan. daily 
and annual puia and the~ other’ obliga- 
tions snécified in the waaf. deed.: -We are 
in agreement with the. High Court: that 
the fund from which the Amauli proper- 
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ties were acquired consti: <uted the per- 


sonal property: of Mahant Shivpher Yati. 


On his death in 1917, the fund passed to 
Mahant Shivshanker Yati who in 1921 
-it for the purchase of the 
Amauli properties. - 


9. Mahant Shivshanker Yati executed 
a will in 1956, and it appears beyond dis- 
pute that by virtue of this. will. the 
Amauli properties devolved on Umashan- 
kar Yati. 


- 10. It is pointed out b2fore us that in 
Seoid proceedings under the U. P. 
Agriculture Income-tax Act 1948. the 
Amauli properties were described by 
Mahant Shivshankar . Yati as properties 
of the Math and therefcre a claim te 
exemption from the levy was made. The 
High Court has found thet the claim was 
not accepted by the assessing authority. 
and that the position in vegard to` those 
properties taken in the assessment pro- 
ceedings was adopted’ >y the Mahant 
only for the purpose of escaping per- 
sonal liability to tax. We concur with 
that finding. 


_ 1. In our judgment, -he High Court 
is right in the view that the Amauli pro- 
perties constitute the > p2rsonal property 
of ‘Umashankar Yati anč do not form 
part of the properties of the Math Sauna 
or of the deity, Sri Thaxur Gokarnesh- 
war Mahadeoii. 

12. In the result, the appeal is dis- 
missed with costs. 

l “.ppeal dismissed. 


AIR 1981 SUPREME COURT 1881 
on _ (From: Bom2ay) 
D. A. DESAI, A.. D. KOSHAL AND . 
i `R. B. MISRA, JJ. 
-Civil Appeal. No. 285-89 of 1969, 
3- 9-1981. 
Smt. Rulchananbel: Appellant--v. Shiv- 
ram and others, Respondents. 
. (A) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 4 — Deemed 
tenant'— Person inducted as lessee by a 
limited owner having life estate in © land 
-- Whether a “deemed tenant” within 
the meaning of S. 4. 
Where” under a deed of settlement ` a 
minor was, given a life tate in the land 
with a limitation that sha could not will, 
gift or sale the property or encumber the 
same. but the life estate holder was given 
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the. right to administer. the atak after 
attaining- majority, and -there was no 
specific condition prescribed in the deed 
of settlement precluding the ‘administra- 


‘tor from leasing the. property, the. life 


estate holder was, ‘therefore, on attain- 
ing majority, entitled to lease the land 
during her lifetime. Hence, the’ person 
inducted as a lessee on the land, by the 
life estate holder would be lawfully cul- 
tivating the land belonging to her and 
being not in any of.the. excepted cate- 
gories would be a “deemed tenant” with- 
in the meaning of S. 4. AIR 1964 SC 1320, 
Rel. on. (Paras 15, 20) 


(B) Transfer of Property Act (1882), 
Ss. 19, 21, 23 — Vested interest or con- 
tingent interest — Determination of — 
Deed of settlement giving a person life 
estate in property with remainder in 
children of life estate holder, not ın 
existence at the time of settlement — 
Interest of life estate holder in property 
during her lifetime is “vested interest”, 
and that of the children is contingent. 
(Succession Act (1925), Ss. 119, 120, 112). 


‘Where under a deed of settlement a 
person was given life estate in the pro- 
perty with remainder in children of life 
estate holder. not in existence at the 
time of settlement, and the interest of 
the children was to take effect on the 
happening of specified uncertain event, 
uncertain as to time, namely, the death 
of the life estate holder, therefore, till 
the death of the life estate holder the 
interest of the children in the property 
was contingent. It was nothing short of 
spes successionis, and the interest of the 
life estate holder in the property during 
his lifetime was vested interest.” 

(Paras 18, 19) 


The deed of settlement could not be 
construed as a transfer in favour of un- 
born person, yet it settled pronerty on 
trust and the unborn children. under 
trust, may be beneficiaries but they 
could claim interest only after the death 
of the life estate holder and no ‘interest 
in her lifetime. ‘(Para 18) 


Cases ` Referred : Chronological -Paras 


` ATÈ 1966 SC 1721: (1966].3 SCR 676 17 


AIR 1964 SC 1320: (1963) 3 SCE 1 6, 


. . 16, 17 
AIR 1959 se 459: (1959) . Suppl 1. SCR 
-+489 ao aoi 
AIR 1957. SC 255: (1957). SCR. 77 . 18 
AIR. 1956. SC 305:.1956 SCR.1 n- ...47 


AIR, 1952 SC 205:.1952 SCR 775.. 17 
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: DESAI, J. :—— In the wake of agrarian 
reforms initiated by the Bombay Ten- 
ancy and ‘Agricultural Lands Act:: 1948 
(Tenancy Act’ for’ -short) an’ amendment 
of far reaching. and revolutionary.’char~ 
acter was introduced ‘in 1956 so as to eli- 
minate. every intermediary between the 
tiller of the soil and the State. The title 
of the landlord. to the land passes imme- 
diately to the tenant-on the tillers’ day 
and there. is a completed purchase or 
sale thereof as‘ between the landlord -and 
the tenant. The title of the land which 
was’ vested originally. inthe landlord 
passes to the tenant on the tiliers’ day 
or the alternative..period . prescribed in 
that behalf. This title is defeasible only 
in the event of the tenant failing to ap- 
pear or making a statement that he is 
not willing to purchase the land,.or com- 
mitting default in payment. of the price 
thereof as-. determined by the Agricul- 
tural Lands Tribunal (See Sri Ram. Ram 
Narain Medhi, v. The State of. ‘Bombay 
(1959): Suppl 1 SCR 489 at. p.. ai {AIR 
1959 SC 459).. aE 

2. Section 32 provided ‘that on April 
1, 1957 styled the tillers’ day. a tenant 
of agricultural land covered by the Ten- 
ancy ‘Act would become the owner of 
the land held by him if other conditions 
specified in the section were fulfilled) A 
forum’ styled Agricultural Lands ° “Tribu- 
nal was ‘set-up and a ‘procedure was 
prescribed in the ‘Act to determine ‘the 
price payable by’ such tenant to the 
erstwhile landlord-on becoming owner of 
the land held by him. Accordingly five 
tenants of five different pieces of“ agri- 
cultural land made five separate appli- 
cations on August 27, 1962, against a 
common landlord, the ‘appellant herein 
before thè Agricultural Lands Tribunal 
(‘ALT’ for short), Raver;-under Sec. 32-G 
of the Tenancy Act for determining the 
price’ of land held’ by-each of them as 
tenant. The landlord appeared'in each 
proceeding and contested the right. of 
the tenant to . purchase the land, inter 
alia, contending that . under- a- deed of 
settlement dated May 22; 1930, she ac- 
quired a right. only:to usufruct of land 
involved in the dispute and thus she isa 
limited owner and the settlement im- 
poses certain disability on her preclud- 
ing her from dealing with the property 
which would indicate’ that she could not 
have leased out the land thereby ‘crea- 
ting an encumbrance which would -be im- 
permissible under the deed of settlement 
end consequently the tenant of each 
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piece of. land could not be-said to be 
lawfully cultivating the. land so as to 
become ‘the deemed -teriant under Sec. 4 
of the Tenancy. Act.. It was also con- 
tended that the. applicant (respondent 
herein) before ALT was not a tenant 
within..the meaning of the Tenancy Act 
and therefore he could not have be- 
come . the owner cof the land on the 
tillers’ day.. Alternatively, it was. con- 
tended that the minor children of the 
landlord who being the limited owner, 
had: acquired a `vested right in the land 
involved in’ the“ dispute under the deed 
of settlement and’ ‘therefore as the land- 
lords: were minors, the date of compul- 
sory purchase in ‘the case of such minor- 
landlord would be postponed under Sec- 
tion 32-F and therefore the ALT had no 
jurisdiction to determine the price under 


Section 32- -G. 
3. The ALT held that the appellant 


was the landlord and the tenant in each 
case wasa: deemed tenant under Sec. 4 
of the Tenancy Act and on Ist April, 
1957: by the operation of law he became 
the owner thereof. It was also held 
that the ALT was under a statutory ob- 
ligation to ,determine the price under 
Section 32;G. The’ ‘ALT accordingly 
proceeded to determine’ the price in each 
case, 


4, Five separate appeals were . pre- 
ferred by the appellant landlord in each 
case to the |Collector of Jalgaon, The 
Collector held that the present appellant 
jJandiord had a limited interest in the 
land and thus as her interest fell short 
of ownership.. she could not be regarded 
as landlord ‘within the meaning of the 
expression in the ‘Tenancy. Act. Conse- 
quently, the! Collector held that ‘the ten- 
ant in each ‘case -could not be deemed to 
be a tenant: within the ‘meaning of the 
expression jn the Tenancy Act. Tt was 
accordingly held that the tenant in each 
case did not become the deemed pur- 
chaser under Section 32 and therefore 
the ALT had no jurisdiction to determine 
the price. The’ Collector allowed all the 
five appeals and ‘dismissed the five appli- 
cations preferred by the tenant in each 
case. 


5. The tenant -in each case auc 
a revision. petition under Section 76 of 
the Tenancy: Act ‘before the Maharashtra 
Revenue, ‘Tribunal. ...The Special Bench 
of the Maharashtra “Revenue Tribunal by 
a common judgment allowed the five re- 
vision petitions preferred by the tenants 
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and set aside the;.order oz the. Collector 
and restored the order -made by. the ALT 
holding that even though the landlord 
in these cases was-a limited owner the 
‘ instrument settling the property or. the 
landlord did not prohibit the. .landlord 
from leasing the land andthe lease was 
accordingly. valid and therefore under 
Section 4, the tenant wold be a:deem- 
ed tenant within the meaning of the 
Tenancy Act and such deemed tenant 
would become the owner . of the 
held by him on the tillers’ day. . 

6. The landlord approached the High 
Court under Article 227 cf the Constitu- 
tion. The Division Benca of the Bom- 
bay High Court by a common judgment 
disposed of the five special civil applica- 
tions filed by the landlord: The High 
Court relying on the decision of this 
Court in Dahya Lal v: Rasul Mohammed 
Abdul Rahim (1963) 3. SCR 1: (AIR 1964 
SC 1320), held that the deed ' of . settle- 
ment did not: prohibit. the landlord from 
leasing the land and if the lease is creat- 
ed by such a limited owner not vreclud- 
ed from leasing the land, it would con- 
fer on the tenant of such landlord, the 
status of.a deemed tenant under Sec. -4 
and such a tenant would be deemed to 
have purchased the -land held by him on 
the tillers’ day. The High Court nega- 
tived the contention that the children 
of the landlord had a vested interest in 
the land involved in the dispute during 
the lifetime of the landlord and the child- 
ren being minors. the date of purchase 
would be postponed under Section 32-F. 
The High Court accordingly rejected the 
special civil applications but remanded the 
case to the Collector to give an opportu- 
- nity to the landlord to agitate the con- 
tention about -the quantum of price 
which contention was not: dealt with, by 
the Collector on merits. 

7. The landlord by certificate andes 
Article 133 (1) (a) and (b) of the Con- 
stitution preferred these five appeals. 

8. Expression ‘Tenancy’ has been de- 
fined in Section 2 (17) of the Act to 
mean “relationship of landlord and ten- 
ant.” i 2 

‘Tenant’ is defined in Section 2 (18) as 
under: 

“Tenant” means a person who holds 
land on lease and includes: 

(a) a person who is deemed to be a 
tenant under Section 4: 

Ay a person who is a orotected tenant: 
an 
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- (c) a person. who-i äs a penenen: ten: 
ant:”. i 


9.. Section 4 which Jamatai bi the 
present appeal .reads .as. under: ' 
' "4. A person lawfully cultivating any 
land belonging to - another’ person ‘shall 
be deemed ‘to ‘be a tenant if ‘such land is 
not cultivated personally by the owner 
and if such person is not—- 

(a) a member of the owner’s family, or 


(b) a servant on ‘wages | ‘payable in 
cash or kind, but ‘not in crop . share ‘or a 
hired labourer cultivating the land under 
the personal supervision of the owner 
or any member of the owner’s family, or 

(c) a mortgagee in possession.” 


10.. There are two explanations appen- 
ded to this section which -are not mate- 
rial for the present. purpose. Section 32 
(1) which was introduced in 1956 provi- 
ded that on the Ist day of April, 1957, 
called the tillers’ “day, every tenant, 
subject to the provisions of the next suc- 
ceeding sections, shall be deemed to have 
purchased from his landlord, . free of 
all encumbrances. subsisting thereon ‘on 
the said day, ‘the land held by him as 
tenant if he satisfied the conditions set 
out in the section. Section 32-G provi- 
ded that as soon as may be after the 
tillers’ day, the ALT shall publish or 
cause to be published a public notice in 
the prescribed form in each village with- 
in the iurisdiction calling upon— 


(a) all tenants who.under Section 32 
are deemed to have purchased the lands; 


(b) all landlords of such lands; and 


' (c) all other persons interested therein: 
to appear before the ALT on the date 
specified in the notice. The ALT shall 
then proceed to record statement of the 
tenant whether he is or is not willing 
to purchase the land held by him as a 
tenant. If the tenant is willing to pur- 
chase, the Tribunal shall after giving’ an 
opportunity to the tenant and landlord 
and all the other persons interested in 
such land to be heard and after holding 
an enquiry, determine the’ ‘purchase 
price of such land in accordance with 
the provisions of Section 32-H and sub- 
section (3) of Section 63-A. Section 32-F 
postpones the date of statutory purchase 
in the case where a landlerd is a minor 
or a widow or a person subject to any 
mental or physical disability or a serving 
member of the armed forces to a date 
one year from the expiry of the period 
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during which such. landlord is entitled 
to terminate the tenancy under S. 31. 


11. Haying noticed the relevant pro- 
visions of the Act, it is necessary first to 
refer to the deed of settlement under 
which the landlord acquired land in- 
volved in this appeal. By the deed of 
settlement Exh. 2-A dated May 22, 1830 
Devidas Devlal Seth father and Sheo 
Parshad Devidas Seth, brother of the ap- 
pellant-landlord settled on trust the pro- 

‘perties more particularly described in 
the deed. At the time of settlement, ap- 
pellant the beneficiary under the trust 
was a minor and the deed provided for 
the consequences to ensue on her attain- 
ing majority. The relevant portion of the 
deed of trust in this behalf reads as 
under: a 

“After the girl completes 21 years and 
while she is physically and mentally in 
good condition, the right of carrying on 
the ‘vahivat’ (management) of the estate 
and of spending the income thereof is 
with her alone, during her lifetime. 
However. she has no right in any way 
either to purchase (sale?) the aforesaid 
estate or to create in any way a charge 
(Translation is disputed and it is stated 
that ‘encumbrance’ is the appropriate 
rendering) thereon: nor she has a right 
to dispose of the said estate under a will.” 


. 12. The deed provides for the dis- 
posal of the estate on the death of bene- 
ficiary, the appellant giving 2/3rd of the 
estate to her male issues and 1/3rd to the 
female issues. In this behalf the recizal 
in the deed is: that the children as many 
as will be alive at the time of her death 
are to get the estate according <o the 
terms mentioned in the deed and if no 
child will be living the estate is to go to 
her grandchildren according to the 
terms in the deed. The direction was 
given that 2/3rd and 1/3rd share shall be 
given to the children who will be living 
at the time of her death and in the event 
that there is no child of a particular sex 
the whole estate was to go to the child- 
ren of the other sex. There is also a pro- 
vision about disposal of the estate in the 
event the appellant has no child of her 
own. 

13. The contention which Mr. K. L. 
Sanghi. the learned counsel for tke ap- 
pellant put in the forefront was that. the 
appellant being a limited owner under 
the deed of settlement was not entitled 
to lease the land and therefore: respon- 
dents could not -be;said to.be lawfully: 
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cultivating the land and..therefere could 
not become deemed tenants under S. -4. 


Consequently, they could not have be- 
come deemed purchasers on the tillers? 
day. As a corollary it was contended that 
in any event as the children have a 
vested remainder in the estate the date 
of purchase would be postponed as pro- 
vided in S. 32-F of the Act. and there- 
fore ALT could not entertain an applic- 
ation under S. 32-G and proceed to de- 
termine the price on the footing that the 
tenant has become a deemed purchaser. 


14. Under the deed of settlement ap- 
pellant acquired a life interest and the 
reversion-remainder was in her children. 
During her lifetime she was entitled to 
enioy the income of the property but 
she could not dispose of the property by 
will, gift or sale. She was also under a 
disability to encumber the estate and it 
was urged that lease is an encumbrance. 
The substantial question is whether a 
limited owner of agricultural land gov- 
erned by the Tenaney Act during her 
lifetime was entitled to lease the land 
and if he or she did lease the land whe- 
ther the tenant inducted by the holder 
of life estate could be said to be lawfully 
cultivating the land so as to acquire the 
status of a deemed tenant under S. 4 and 
as a corollary would become a deemed 
purchaser on the tillers’ day. S. 4 has 
been extracted hereinbefore. It’ compre- 
hends within its sweep any person law- 
fully cultivating any land belonging to 
another person. If land belongs to one 
person and another is lawfully cultivat- 
ing it, unless such person falls under any 
of the excepted categories; he would ac- 
quire the status of a deemed tenant. The 
excepted categories are: (a) a member of 
the owner’s family, or (b) a servant on 
wages payable in cash or kind but not in 
crop share or a hired labourer cultivat- 
ing the land under the personal super- 
vision of the owner or any member of 
the owner’s family. or (c) a mortgagee in 
possession. It would thus appear that if 
the land belonging to one person is being 
lawfullv cultivated by another person 
and:tkat such other person is not a mem- 
ber of the Owner’s family or a servant 
on wages pavable in cash or kind but 
not in crop share or a-hired labourer or 
a mortgagee in possession then such cul- 
tivator lawfully cultivating the land 
would be deemed to be a tenant. The 
legal fiction of clothing. a lawful cultiva- 
tor of land belonging to other person has 
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widened the-. traditional. concept -of the 
expression. ‘tenant’? which would normal- 
ly. imply contractual relationship. 

15. Under the ‘deed of” settlement ap- 
pellant was given a life-estate. She was 
the owner of the land during her life- 
time with a limitation that she could not 
will, gift or sell the property or encum- 
ber the same. In view of these four limit- 
[ations she is undoubtedly a limited 
owner. But this limited owner holding 
ithe life estate has been piven the right 
to administer the estate after she attain- 
ed majority. Administration of the estate 
would normally include leasing of the 
property except where a specific condi- 
tion is prescribed precluding the adminis- 
trator from leasing the property. There 
is no such limiting or restrictive condi- 
tion prohibiting the appellant in the 
course of her management from leasing 
the ‘land. The appellant beneficiary being 
a woman, the settlors must have thought 
that she may not be able to personally 
carry on agricultural operations and 
therefore when the settlors ` authorised 
her, on attaining majority, to administer 
the estate it would per se in the absence 
of a limiting or restricting condition to 
the contrary enable her to lease the land. 
Thus, if the appellant as beneficiary after 
attaining majority took over the ad- 
ministration and as part of the adminis- 
tration leased the land, the person so 
inducted by her on the land would be 
lawfully cultivating the land belonging 
to the appellant and being not in any of 
the excepted categories would be deem- 
ed to be a tenant. On a plain reading of 
the deed and the admitted position that 
she had leased the land to each of the 
respondents and keeping n view the re- 
quirements of S. 4, the conclusion that 
the respondents would be deemed ten- 
ants under S. 4 of the Act is inescapable. 


16. The view which we are taking, is 
borne out by the observations of this 
Court in Dahyalal v. Rasul Mohammed 
Abdul Rahim, (AIR 1964 SC 1320). In 
that case the tenant was inducted on the 
land by a mortgagee in possession and 
the contention was thaz as the mort- 
gagee in possession would not be deem- 
ed to be tenant because he is in the ex- 
cepted categories set out in S. 4. the ten- 
ant inducted by him could not -acquire 
the status of a deemed tenant. After 
analysing the provisions of the Tenancy 
Act, this court held that all persons 
other than those mentioried: in’. cls. (a); 
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(b) and (c) of S. 4 who`lawtfully: cultivate 
land belonging.to.other persons whether 
or not their authority is derived directly 
from the owner of the land must he 
deemed tenants'of the land. The exclu- 
sion of mortgagee in possession from the 
category of deemed tenant was explained 
on the ground of public p2licy in that to 
confer such status upon mortgagee im 
possession would be to invest him with 
rights inconsistent with his fiduciary 
character. However, the tenant inducted 
by a mortgagee in possession in dis- 
charge of his liability of prudent 
management. cast by S. 76 (a) of the 
Transfer of Property Act as also under 
the authority derived from the mort- 
gagor would be lawfully cultivating the 
land. Accordingly the person inducted 
would be a deemed tenant who would be 
entitled to the protecticn of the Act 
even after the mortgage is redeemed. 
Once such a tenant enjoys the status of 
a deemed tenant and holds land in that 
capacity, on the tillers’ day he would be- 
come the deemed purchaser. 


17. A contention was raised that this 
court overlooked in Dahyalal’s case (AIR 
1964 SC 1320) a vital point that a trans- 
feror cannot confer a better title on an- 
other than he himself possesses and that 
therefore in view of S. 76 (a) of the T. P. 
Act a mortgagee in possession cannot 
create an interest to endure beyond re~ 
demption of mortgage to bind the mort- 
gagor. It was urged that if a mortgagee 
in possession is specifically excluded 
from acquiring status of a deemed ten- 
ant, ipso facto tenant inducted by him 
cannot acquire that status. The court 
negatived the contention. It would be 
advantageous in this context to refer to 
Prabhu v. Ramdev, (1965) 3 SCR 675: 
(AIR 1966 SC 1721) where this Court 
held that a tenant of a mortgagee in’ 
possession can invoke the benefit of sub- 
sequent tenancy legislation which pro- 
vided that such a tenant could not be 
evicted except in the circumstances set 
out in that legislation. The mortgaged 
proverty in that case was land used for 
agricultural purposes and the mortgage 
was usufructuary mortgage After re- 
demption ‘the original mortgagor sued 
for actual possession from tenant in- 
ducted by the erstwhile mortgagee alles- 
ing that on redemption of mortgage, the 
tenant has to surrender possession. In 
the meantime. Rajasthan: Tenancw’ Act of 
1955 had been. introduced’ and the. tenant 
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claimed protection. against- eviction: under 
it, Fhis Court after referring to Mahabir 
Gope v. Harbans Narain Singh 1952 SCR 
775: (AIR 1952 SC 205} and Harihar 
Prasad Singh v. Must., of Munshi-Nath 
Prasad, 1956 SCR 1: (AIR. 1956 SC 305) 
held that rights of the tenants. inducted 
by the mortgagee’ may.. conceivably be 
improved by virtue of statutory - provi- 
sions which may meanwhile come- into 
operation. Sucha: case would clearly - be 
an. exception to the general rule prescrib- 
ed-by-the T. P. Act that . mortgagee in 
course Of management cannot create an 
imterest which would endure beyond the 
redemption of mortgage. 


18. it was next PETERE tkat in any 
eyent-the appellant having been piven. a 
life estate with -the vested remainder mM 
her children, she had no vested interest 
im the property’ during her. lifetime but 
her mterest would be contingent interest 
‘amd therefore even during her lifetime, 
the children would be the Owners and as 
they were minors the date of ‘statutory 
purchase would be postponed under Sec- 
tion 32-F. Looking to the terms of the 
deed of settlement. subject to the limita- 
tiams therein prescribed the appellant ‘had 
a vested interest with a-right:to take 
ower management on attaining majority 
and ta deal with the property in her own 
way. Assuming -without - deciding that 
She had no right to will, gift, sell or en- 
cumber the property yet. assuming she 
gid deal with it in the manner prohibit- 
ed it weuld nonetheless be binding -dur- 
ing her lifetime. The property would 
devolve .on the heirs named in the deed 
amt the devolution would take place on 
her death. Therefore, upon a pure literal 
construction of’ deed coupled with in- 
tendment: of the settlement it is difficult 
to accept Mr. Sanghi’s. submission that 
her wmterest in the property during her 
Fife time was contingent interest...--This 
will further be borne out by tke provi- 
sion eontained in S. 13 of the T. P. Act 
im-as-mueh as she was given life or 
limited interest and the remainder to her 
children none of whom was in existence 
at the time of transfer. Even if transfer 
is in favour of unborn person, at the date 
of transfer to be valid there has to be a 
prior interest created by the very trans- 
fer. This prior interest though limited 
would not be contingent bet’ vested 
interest. In fact the mterest of future 
born children would be contingent till 
the death of the appellant. The deed of 


-- 
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settlement, cannot..be: construed as: a 
transfer in favour of uhborne person, 
yet it settles-property on trust -and the 
unborn, children, under trust, may be 
beneficiaries but. they can’ claim interest 
only after the death, of the appellant and 
ho interest in’ her ‘lifetime. Under the 
deed of settlement an interest is created 
in ‘favour’ ‘of the. children of the appel- 
larit and the interest would take ` effect 
on the happenińg of specified uncertain 
event — uncertain’ as to, time — namely, 
the death of the- appellant, then till the 
déath of’ the appellant the interest of the 
children would be, coritingent. It is noth- 
ing short of spes; successionis. Mr. Sanghi, 
however, referred to Rajes Kanta Roy ve 
Santi Debi, 1957 SCR 77: (AIR 1957 SC 
255) and, urged that by a parity of reason- 
ing we must hold that the interést of the 
appellant was a contingent interest. ` In 
that case one Ramani created an endow- 
ment in respect of some of his properties 
in fevour of his family. deity and ap- 
After 
the death of one of his sons, widow of 
the deceased son, instituted a suit against 
other. members of. the family for a de- 
claration that she as an heir of her de- 
ceased “husband, was “entitled to function 
as shebait, ‘in place of her husband. ` The 
suit ended'in a consent decree recognis- 
ing the right of the widow as a co-she- 
bait. ‘Subsequently the settler Ramani 
and his, two other sons. filed a suit against 
widow -of the pre-deceased son for.a de- 
claration that the consent decree was 
null and void. ‘During the ‘pendency of 
the suit the settler Ramani executed a 
registered - frust deed in respect of his 
entire property. ‘The eldest son was ap- 
pointed trustee td hold property, under 
trust subiect to certain powers’. and ob- 
ligations. The second suit . which was 
pending at ‘the death of settler Ramani 
ended in a‘consent decree. One of the 
terms of the consent decree was that 
widow of the pre-deceased son gave up 
her rights under ‘the. earlier consent de- 
cree by’ which she obtained ‘status of co- 
shebait ‘and she was paid Rs. 475/- per 
month. as: allowance. Complaining of a 
default in the pavment of allowance she 
filed‘ an application for execution to 
realise the arrears and she sought at- 
tachment and sale of certain properties. 
The eldest ‘son filed an objection con- 
tending that under the settlement of 
trust his interest in the property was 
contingent till the debts are paid and as 
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the pre-condition is not- satisfied the 
contingent interest is nət. attachable. 
Negativing this contention, it was held 
- that the ‘determination of the auestion 
as to whether any interest created by 
trust deed is vested or contingent has 
to be guided -by the principies recognis- 
ed under Ss. 19. and. 21 of the T. P. Act 
and the Indian’ Succession Act. After 
referring to certain English authorities 
and text-books by writers it was held 
that the question is really one of .inten- 
tion to be gathered from a comprehen- 
sive view of all the terms of a document. 
After examining all. the terms of the 
deed of trust, this Court held that even 
though the debts were . not discharged 
the appellants, namely, the sons acqui- 
ed a vested interest and not a contingent 

one. 


19. Having examined the trust ‘deed 
before us, we are satisfied that the appel- 
lant had the vested interest in the pro- 
perty during her life time and the child- 
ren had only contingent interest | sa 
that period. ; 


20. It was lastly contended that 2 as 
the anpellant was prohibiced from creat- 
ing an encumbrance on the property. 
she had no right to lease the property, 
because in a certain way lease is also an 
encumbrance. Without going into the 
wider question whether the expression 
‘encumbrance’ ‘in the context in which it 
js used would comprehend lease within 
its fold we would dispose of the conten- 
tion on the ‘short ground that the right 
to administer the property conferred on 

the appellant on her attzining majority 
' imheres the right to lease the property. If 
it be ṣo, -it is futile to contend that re- 
straint on` the- right to encumber would 
preclude- her from leasing the land:: The 
right to manage or administer an immov- 
able property-such as agricultural land 
as a prudent man, comprehends the.right 
to lease. save where the zontrary inten- 
tion is indicated. It is --equally well-re- 
cognised ‘that a ‘limited owner or a‘ life 
estate holder in agricultural land. -unless 
a. clear intention to the .contrary. is -ex- 
pressed, would be entitled to lease the 
land during his or her lizetime. Reading 
the deed of settlement as a whole. we do 
not find any such contrary intention and, 
therefore, we must negative the con- 
tention. .. 


~ 21. Having examined all the conten- 


tions of Mr. Sanghi, we find no merit in 
any of them and therefoze all these ap- 
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peals fail and are dismissed with costs. 
Hearing fee in one set... . 
i Appeals digas: 


AIR 1981 SUPREME COURT 1887 — 
P. N. BHAGWATL A. P. SEN AND 
_ BE, S. VENKATARAMIAH, JJ* 
Civil Appeal: No. 852 of 1980, Dj- 2-9- 
1981. 


Associated Cement Co. Ltd., Appellant 
v. Commercial Tax Officer, Kota and 
others, Respondents. 


(A) Rajasthan Sales Tax Act (29 af 
1954), S. 7AA — Penalty under — Yali- 
dity — Assessee not including freight 
charges in sale price under bona fide be- 
lief that they are not liable to be includ- 
ed in taxable turnover.— Paying sales- 
tax. immediately after judgment of Sup- 
reme Court. ( (1979) 1 SCR 276) declar- 
ing freight charges as components of . 
sale price — In the circumstances held 
penalty could not be imposed upen the 
assessee, (Central Sales Tax Act (1958), 
S. 9 (2); Taxation — Penalty. AIR 1980 
SC 346, Followed, (Paras 3, 17) 


{B) Rajasthan Sales Tax Act (29 of 
1954), Ss. 11B, 7 — Liability to pay 
interest — Depends. en return which 
ought to have been properly fled — As- 
Sesste not paying tax en freight changes 
under bena fide belief that be is not 
liable — Nevertheless interest is charge- 
able fram date of original return and 
net revised return, (Cenira] Sales Tax 
Act (1956), S. 9 (2); Words and Phrases 
— Return, Rajasthan Sales-itax Rules 
(4955), R. 25; Imcome-tax Act (4961), 
Ss. 140A, 245). “a 

‘An assessee, a Cement manufacturing 
Company, did not include freight charges 
in its taxable turnover in the bona fide 
belief that they were not liable to be in- 
cluded. However, immediately after the 


-decision of the Supreme Court reported 


in (1978) 1 SCR 276 declaring ‘freight 
charges as components of sale price the 


*In this case the Judges of the Supreme 
Court differ. in their views. The major- 

. ity- view is taken by E. S. Venkata- 
ramiah, and A, P. Sen, JJ. and the 

. minority view by P: N. Bhagwati, J. 
The judgments are printed in the 
order in which they are given in the 
Certified Copy.— Ed). 
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assessee filed a revised return and . paid 
sales tax on- freight charges also.. 


- It was ‘held per majority (Bhagwati, J. 
Contra). 


Since the amount of tax due in re- 
spect of the freight charges which was 
payable under sub-s. (2) of S. 7 was not 
paid within the period allowed, S. 118 
-was clearly attracted and the liability tọ 
pay interest as required by it arose. 
` Freight charges had to be included in 
the taxable turnover of the assessee 
mentioned in the returns that were filed 
-within the prescribed time undar S. 7 (1) 
and the tax payable in respect of freight 
charges should have been paid as requir- 
ed by sub-s. (2) of S. 7 before the returns 
were filed and therefore the fact that 
the question relating to the Liability of 
the: assessee to pay sales tax in respect 
of the freight charges was decided by 
the Supreme Court: subsequently does 
not in any way affect the question as to 
payment of interest. The decision of Sup- 
reme Court did not create any new liabi- 
lity. It only declared that such a liabil- 
ity was existing at the relevant point of 
time. (Para 43) 

Either by delaying the filing of the re- 
turn or not filing it at all or by filing a 
` return wrongly claiming that a certain 
part of the turnover is not taxeble or bv 
Not disclosing a part of the taxable turn- 
over in the return an assesse2 cannot 
escape the liability to pay interest under 
S. 11B (a) on the amount of tax with- 
held, as a consequence of his own action 
Or inaction. from the last date on which 
it had to be paid as per sub-s. (2) 
or sub-s, (2A) of S. 7, as the case 
may be, read with the Rules. An assessee 
cannot contend that interest does not 
accrue under S. 11B (a) on the tax pay- 
able by him where the time to file the 
return has elapsed until he actually files 
a return admitting the liability to pay 
such tax or until assessment is . made. 
The statutory liability under S. 11B (a) 
-arises wherever there is default in pay- 
ment of the tax within the period- allow- 
ed by law irrespective of amy doubt 
which an assessee may be enzertaining 


about the liability to pay the tax. 
i (Pares 41. 42) 


The words “on the basis ` o2 return” 
occurring in S. 7 (2) cannot be construed 
to mean the return actually filed. On 
the contrary if the-words “on. the basis 
of return” -occurring in S.-7 (2) are con- 
-strued as on the basis of a-true. and pro- 
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per return which ought to` have been 
filed under S. 7 (1) then -all the -three 
classes of persons viz. (i) those who have 
not. filed any return at all and who are 
‘later on found to be liable to be asses- 
sed, (ii) those who have filed ‘a true re- 
turn but have not deposited the .full 
amount of tax which they are liable to 
pay and (iii) those who have filed a re- 
turn. making a wrong claim that: either 
the whole or any part of the turnover is 
not taxable and then who are subsequent- 
ly found to have made a wrong. claim, 
would be placed in the same’ position 
and they would all be liable to pay inter- 
est on the amount of tax which they are 
liable to pay but have not paid as requir- 
ed by sub-s. (2) of S. 7. This view would 
be in conformity with the legislative in- 
tention in enacting S. 11B. AIR 1963 SC 


1062. Rel. on. AIR 1965 SC 1454, 
Explained. (Para 33) 
Per Bhagwati, J. (Contra) 


The “return” referred to in sub-s. (2) 


of S. 7 is obviously the return filed by ` 


the assessee under S. 7 (1). It is true 
that when S. 7 (1) reattirés an assessee to 
file a return, the return filed must be 
correct and vroper. If the return is not 
correct and proper, the Assessing: Auth- 
ority may not give credence to the re- 
turn and may refuse to assessee the tax on 
the basis of the return. In proper case 
penalty may be imposed or assessee may 
be punished ‘for committing offence 
under the Act. But, whether the return 
filed be correct or not the tax payable 
by the assessee under S. 7 (2) would be 
the full amount of tax due on the basis 
of the return. S. 7 (2) is really in the 
nature of self-assessment and what it 
requires is that whatever be the amount 
of tax due on the basis of self-assessment 
must be paid up along with the filing -of 
the return which constitutes self-assess- 
ment.-The plain words of sub-s. (2) of 
S. 7 cannot be construed: to mean full 
amount of-tax due on the basis of return 
which ought to -have been filed’ but which 
has ‘not’ been’ filed. i ' (Para 6) 


-~ The legislature. could never 
fended, that the assessee should ‘be liable, 
on pain of. imposition of, penalty. to de- 
posit an amount which is vet ta be 
certained through assessment. . How 
would ‘the ` assessee ` know ' in © advance 
what view the’ Assessing Authority 
would take’ in regard tothe taxability ‘of 
ariv. particular ‘Gategory~-of' sales ` -or the 
rate of tax applicabléi tò; them aid de- 


have in~, 


as-' 


r 
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posit the:-amount of .tax on.that:. basis. 

There is no reason to intərpret S. 7 sub- 

s. (2) differently from similar.. provisions 
in the Income-tax Act, 1961. . 

a _. (Paras LA ‘10. to 13) 

©). Interpretation ‘of Statutes — Tax- 


ing statute — Charging provisions and 
machinery ,. provisions — Mules - of con- 
struction. e> 


A distinction has to. be- made -by aud 
while interpreting the- provisions of a 
taxing statute between~charging provi- 
sions which impose the- charge--to-tax anc 
machinery provisions which. provide- the 
machinery for the quantification of the 
tax and the-levying and vollection of the 
tax so imposed. -While charging provi- 


sions are construed strictly, machinery 
sections are not generally subject to a 
rigorous construction. The courts are 


z expected to construe the machinery sec- 


2 


. ordinarily becomes 


tions in such a manner that a charge ta 


tax is not defeated. AIR 1955 SC 79: 'AIR © 


1963 SC 1062: AIR 1940 PC 124 and 1926 
AC 37. Rel. on. ‘ 


(D) Rajasthan Sales Tax Act (29 of 
1954), S. 7 — Tax, interest and penalty 


— Connotations of. (Cestral Sales-tax 
Act (1956), S. 9 (2); Taxation — Tax, 
interest, . penalty — -Corcepts of. (In- 


come-tax Act (1961), Ss. 4, 271, 140A). ` 

Tax, interest and ‘penalty are three 
different concepts. Tax becomes payable 
by an assessee by virtue of the charging 
provision in a taxing statute. ` Penalty 
payasle when it is 
found that an assessee hes wilfully viol- 
ated any of the provisiors of the taxing 
statute. Interest is ordinarily , claimed 
from an assessee who has withheld pay- 
ment of any tax payable >y him and it is 
always calculated at the >rescribed rate 
on the basis of the actual amount of tax 


withheld and the extent cf delay in pay~ 


ing it. It may not be wrcng to say that 
such interest is compensatory in character 


and not penal. (Para 23) 
Cases. Referred: Chronological Paras 
AIR 1980 SC 346: (1980! 1 SCR 1098: 

1980 Tax LR 107 , 3. 17 
AIR 1978 SC 1496: (1979) 1, SCR 276: 

1978 Tax LR 2258 - 2,5, 16, 17 
(1969) 24 STC 487 (SC) 2, 16 


AIR 1965 SC 1454:16 STC 318: (1965) 2 


SCR 805 5, 9, 10, 12, 34, 
" 38. 39, 40 

ATR 1963.SC. 1062: (1963) 3 SCR 893 12. 
> 28. 29, 31, 32 


AIR 1955 SC 79: (1955) ISCR 810 ` 27 
-; 1981 S. Ç/U9, BI G4 l. auo 


ae kee 
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‘(Para 27): 


S. C. 1889 . 
ATR. 1940 PC 124:1940 All LJ 656 29 


` (1926) AC 37:95 LJ KB 165: 10 Tax Cas 
88, Whitney v. Commr. of Inland 
Revenue 29, 30 


(1894) AC 347: 71 LT 205 : 63 LJ PC 75, 
Institute of Patent Agents v. Joseph 
Lockwood . . 21 


BHAGWATI, J. (Minority view) :— 
I have had the advantage of reading the 
judgment prepared by my learned bro- 
ther Venkataramiah, but ` despite the 
great respect which I have for his learn- 
ing and erudition, I find myself unable 
to agree with the view taken by him. 
The facts giving rise to this appeal are 
not very material because the question 
which arises for consideration is essen- 
tially one of law, but the factual setting 
does help to see the question in its pro- 
per perspective and hence it would be 
useful to set out a few material facts. 

_2 The assessee is a public limited 
company carrying on business of manu- 
facture and sale of cement. It has a fac- 
tory for manufacturing cement at 
Lakheri in the State of Rajasthan and it 
effects sales of cement both inside as well 
as outside the State of Rajasthan. Since 
some of. the sales effected by the assessee. 
were inside the State of Rajasthan and 
some others were inter-state sales, the 
assessee filed returns of sales for the 
quarters comprised in the period Ist 
Aug., 1973 up to 31st July, 1974 both 
under the Rajasthan Sales Tax Act 1954 
(hereinafter referred to as the State Act) 
and the Central Sales Tax Act 1956 
(hereinafter referred to as the Central 


. Act). The assessee did not include in the 


taxable turnover shown in the returns 
the amount of freight paid in respect of 
the goods sold under the bona fide im- 
pression that the amount of freight did 
not form part of the sale price and was 
not includible in the taxable.. turnover 
of the assessee. This impression wag 
carried by the assessee.in view of cer- 
tain decisions which had been given by 
some High Courts as well as the Supreme 
Court and particularly the decision of 
the Supreme Court in Hyderabad . As- 
bestos Cement Products Ltd. v. State 
of Andhra Pradesh (1969) 24 STC 487. 
The assessee paid un for each quarter 
the full amount of tax -calculated on the 
basis of the return submitted by it and 
the receipt for such payment was filed 
alongwith the return. The amount of tax 


paid by: the assessee . obviously - did not 
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include tax on the amount of freight, 
since. according .to. the- assessee: the 
amount of freight didnot form part ofthe 
sale price and was accordingly not shown 
in the returns as forming part o2 the tax- 
able turnover, Subsequently however, 
the question whether the amount of 
freight formed part of ‘the sale price and 
was therefore includible in the taxable 
turnover - of the assessee so as to be 
exigible to tax came up, for. considera- 
tion before . this Court in Hindustan 
Sugar Mills Ltd.. v.- State of Rajasthan 
(1979) 1 SCR 276: (AIR. 1978 SC 1496) 
and it.was held by -this Court that by 
reason of the provisions of the Cement 
Control Order 1967 which governed. the 
transactions of sale of cement entered 
into by the assessee with the purchas- 
ers, the amount of freight formed part 
of the sale price within the meaning of 
the first part of ‘the definition of that 
term contained. in S; 2 (p) of the State 
Act and S. 2 (h) of the Central Act and 
was includible in’ the taxable turnover of 
the assessee. As soon as this decision 
was given by the Court on' 29th August, 
1978, the assessee immediately prepared 
revised returns in respect of the period 
lst Aug., 1973 up to 31st July, 1674 show- 
ing the amount of freight as forming 
part of the taxable turnover and filed 
the same before the Commercial Tax 
Officer, Special Circle, Kota on 20th Oct., 
1978. The assessee also deposited. along- 
with the revised returns challans show- 
ing payment of the balance of the tax on 
the basis of the revised returns under 
the State Act as well as the Central Act. 
Two orders of assessment were there- 
after passed by the Assessing Authority, 
one under S. 10 sub-s. (3) of the State 
Act and the other under S. 3 of the 
Central Act. The former order of assess- 
ment levied a penalty of Rs. 53,355/- 
under S. 7AA of the State Act and inter- 
est amounting to Rs. 85,910.59 under 
S. 11B of the State Act for the delay in 
payment of the tax in respect of the 
amount of freight under State- Act, 
which according to the Assessing Auth- 
ority ought to have been depositad alons- 


with the filing of the original re- 
turns. Similarly, the latter order of 
assessment also levied a penalty of 


Rs. 1,34,205/- under S. 7AA of the State 
Act read with S. 9 sub-s. (2) of the Cen- 
tral Act and interest amounting to 
Rs. 2,07,174/- under S: 11B of the State 
Act read with S. 9 sub-s. (2) of the 


Central Act for the delay in deposting 
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the tax payable in respect of the amount 
of. freight ùnder the Central ; Act. The 
assessee has ‘in. the -present appeal , pre- 
ferred with special’ leave challenged the 
validity of both these orders of assess- 
ment in so'far as they levy penaity and 
interest on ‘the assessee, - 

«3. The first question which ‘arises for 
consideration before us is whether the 
Assessing Authority, -was. right in impos- 
ing. penalty on the assessee under the 
two assessment orders for not depositing 
the tax in | respect of the ‘amount of 
freight at the time of filing of the ` orr- 
ginal returns under the State Act and 
the Central Act, My learned brother 
Venkataramiah has vheld, following the 
decision of this Court in Cement Market- 
ing Co, of India Ltd. v, Commissioner of 


Sales. Tax, Indore (1980) 1.. SCR 
1098: (AIR: - 1980 .SC _346)-- that 
“the. -levy of penalties for - not 
including ` Ithe i.freight charges. in 


the taxable, turnover in the original re- 
turns and for not paying the tax in re- 
spect of such . freight charges, -is un- 
sustainable” ‘and that the two orders of 


-assessment in so far as they levy penalty 


on the assessee are liable to be quashed 
and set aside. I entirely agree ‘with the 
view. taken iby him and I do not think I 
can usefully add anything to what he 
has said. 

4. The next auestion that arises for 
consideration is. whether the assessee 
was liable ' under, Section 11B of tre’ 
State Act to pay interest on the tax in 
respect of the amount of freight for the 
period between the date of filing of the 
original return and the date when such 
tax was actually paid while filing the 
revised return. The contention of the 
revenue was that. the assessee was so 
liable and this contention was sought to 
be supported by ‘relying on S. 7 sub- 
ss. (1) and (2) read with S. 11B of the 
State Act. The same provisions with S. 9, 
sub-s. (2) of the Central Act were also 
relied unon! for the purpose of sustaining 
the Revenue’s claim for interest under 
the Central’ Act. The determination of 
the question before us therefore really 
turns on the true interpretation of S. 7 
sub-ss. (1) and (2) read with S. 11B of 
the State, Act. S. 7 of the State Act as 
it stood at the material time was in the 
following terms: 

“7, Submission of returns: (1) Every 
registered dealer, and such other dealer, 
as may be required to do so by the as- 
sessing authority by notice served in the ` 
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prescribed manner, 
scribed returns, ` for the 
periods, in the prescribed forms, in the 
: prescribed manner and within the pre- 
seribed time to the assessing authority. 
Provided that the assessing: authority 


prescribed 


may extend the date for the submission” 


of such returns by any iJealer or class 
of dealers by . a period not exceeding 
fifteen daysʻin the aggregate: 

(2) Every such return shall be accom- 
panied by a Treasury receipt or receipt 
of any bank authorised tc receive money 
on behalf of the State Government, 
showing the deposit of tre full amount 
of tax due on the basis o7 return in the 
State Government Treasury or bank 
concerned. 

(2A) Notwithstanding anything con- 
, tained in sub-section (2), the State Gov- 
ernment may by notification in the offi- 
cial Gazette require any dealer or class 
of dealers specified there:n, to pay tax 
at intervals shorter than those prescrib- 
ed under sub-section (1) In such cases, 
the proportionate tax on che basis of the 
last return shall be deposited at the 
intervals specified in the said notifica- 
tion in advance of the return. The differ- 
ence, if any, of the tax pevable according 
to the return and the advance tax paid 
shall be devosited with fhe return and 
the return shall be accompanied by the 
treasury receipt, or receipts, of any Bank 
authorised to receive money on behalf of 
the State Government, for the full 
amount of tax due shown in the return. 

(3) If any dealer discovers any omis- 
sion, error, or wrong stasement in any 
- returns furnished by him under sub- 


section (1), he may furnish a revised re- 


manner 
sub- 


turn in -the ` prescribed 
before the time prescribed for the 


mission of the next returt: but not later.” 


Section 11B of the State Act during the 
relevant period provided inter alia as 
under: 

“11B. Interest on failure to .pay tax, 
fee or venalty— 

(a) if the amount of ary tax payable 
under sub-sections (2) and (2A) of Sec- 
tion 7 is not paid within the period al- 
lowed. or 

(b) if the amount specified in any 
, notice of demand, whether for tax. fee, 
or penalty, is not paid within the period 
svecified in such notice. or in the ab- 
sence of such  specificat.on. within 30 
days from the date of sarvice of such 
notice, the dealer shall b2 liable to pay 
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simple interest on such amount at one_ 
per cent per month from.the day com- 
mencing after the end of the said period 
for a period: of. three months and at one 
and a half per cent per month thereafter 
during the time he continues to make 
default -in the payments: : 

Provided that, where, as a result of 
any order under this Act, the amount, - 
on which interest was payable under 
this section. has been reduced, the inter-' 
est shall-be reduced accordingly and the 
excess interest paid, if any, shall be re- 
funded: ` 

Provided further that no interest shall 
be payable under this’ section on such 
amount and for such period in respect 
of which interest is paid under the pro- 
visions of Sections 11 and 14.” 
These are the two sections which fall 
for construction but in order to arrive al 
the true meaning and legal effect it is 
necessary to refer to a few other provi- 
sions of the’ State Act. Section 3 is 
the charging section and it creates the 
liability to pay tax. That is the normal 
function of a charging ‘section in a 
taxing statute. But. of itself, it does 
not make the tax payable by an asses- 
see. It is only when the tax which an 
assessee is liable to pay is ascertained 
that becomes payable by the assessee. 


- Now the normal mode by which the tax 


payable by an assessee is ascertained is 
by the processes of assessment which’ is 
provided in Sec. 10. Sub-sec, (1) Cl. (a) of 
Section 10 says that assessment and de- 
termination of tax due for any year 
shall be made after the returns for all 


‘the periods of that year have become 


due. Section 11 then provides for pay- 
ment and recovery of tax and its pro- 
visions in so far as material read inter 
alia as follows: 

“Il. Payment and.recovery of tax. (1) 
The tax shall be payable by a dealer on 
the basis of the assessments. 

(2) The tax paid by a dealer shall be 
adiusted against the tax deter- 
mined as a result of the assessment 
under Sec: 10 and the balance of the 
amount shall be payable by such dealer 
by such date as may be specified in the 
notice of demand and, where no such 
date is specified, shall be paid within 
thirty days from the date of service of 
the notice: 

Provided that the assessing authority 
may, subject to such conditions and re- 
strictions as may be prescribed, in re- 
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spect of any particular dealer, and for 
reasons to be recorded in -writing, ex- 
tend the date of such payment and al- 
low such dealer to pay the tax due and 
the penalty, if any, by instalments. 


(3) In default of the payment o? tax 
payable under sub-section (1) or sub- 
section (2), the amount of tax shall be 
recoverable as an arrear of land revenue. 
XXX XXX XXX XXX 


Provided further that where recovery 
of tax or any part thereof is stayed 
under the preceding proviso, the amount 
of such tax shall be recoverable with 
interest at the: prescribed rate on the 
amount ultimately found due: and such 
interest shall be payable on such amount 
from the date tax first become due.” 
When the assessment is made and the 
tax payable by an assessee is determin- 
ed, the tax so determined does no: be- 
come payable until after a notice of de- 
mand is served by the Assessing Auth- 
ority under Sec. 11 sub-section (2) read 
with Rule 31 of the Rajasthan. Sales 
Tax Rules 1955 made by the Govern- 
ment of Rajasthan in exercise of the 
powers conferred under Section 26 of 
the State Act and then the assessee is 
allowed time to make payment up to 
the date specified in the notice of de- 
mand and if no such date is specified, 
then within thirty days from the date 
of service of the notice. So long the 
assessee pays up the amount of the tax 
assessed within the time specified in ithe 
notice of demand or within thirty . days 
from the date of service of the notice, 
as the case may be, he would not be 
in default and hence Sec. 11-B Cl. (b) 
provides that the assessee would be lia- 
ble to pay interest on the tax assessed 
only if the amount of such tax is not 
paid within the period. specified in the 
notice of demand or in the absence of 
such specification, within thirty days 
from the date of service of such notice 
and then too, the liability to pay inte- 
rest would commence not from the date 
of the assessment, but from “the day 
commencing after the end of the said 
period” that is, the period specifisd in 
the notice of demand or thirty 
days from the date of service of 
such notice, as the case may 
be. Thus even after the assessment is 
made and the tax payable by an assessee 
is determined. the assessee is not liable 
to pay interest on the amount of such 
tax until after'the period specified in 
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the notice of demand or in the. absence of 
such specification, thirty days from the 
date of service of such notice, have ex- 
pired. 


5. Turning now to sub-section (1) of 
Section 7 it requires every registered 
dealer to furnish prescribed returns for 
the prescribed period, in the prescribed 
forms, in the prescribed manner and 
within the prescribed time to the As- 
sessing Authority. It was not disputed 
on behalf of the Revenue that in the 
present case the prescribed returns in 
the vrescribed forms were furnished bv 
the assessee in time for the quarter 
comprised in the period Ist’ August 1973 
to 31st July 1974. the only grievance in 
regard to those returns being that the 
amount of freight was not shown as 
forming part of the taxable turnover. 
Sub-section (2) of Sec. 7 provides that 
every return furnished by the assessea 
must be accompanied by a receipt show- 
ing the deposit of the full amount of tax 
due on the basis of the return and the 
ass@ssee accordingly deposited the full 
amount of tax calculated on the basis c? 
each quarterly return and filed the re- 
ceint showing such deposit alongwith the 
return. Since, according to the view 
taken by the assessee at the time of fil 
ing the original returns, ‘the amount of 
freight did not form part of the sale 
price, it was not included in the taxable 
turnover shown in the original returns 
and hence no tax’ on the amount of 
freight was deposited by the assessee 
while filing: the original returns. It 
was only after the decision of this 
Court in Hindustan Sugar Mills Limited 
Company’s case (AIR 1978 SC 1496) 
(supra) that the assessee filed revised 
returns including the amount of freight 
in the taxable turnover . and deposited 
phe balance of the tax on the basis of 
the revised returns. The argument of 
the Revenue was and that is the argu- 
ment which has appealed to my learned 
brother. Venkataramiah. that the words 
“full amount of tax due on the basis of 
return” in sub-section (2) of Section 7 
meant the “full amount of tax due on 
the basis of a true and proper return 
which ought to have been filed by the 
assessee and not the full amount of tax 
due cn the. basis of the return actuallv 
filed and since the amount of freight 
was liable to be included in the taxable 
turnoyer and hence in a-true and proper - 
return, the “full amount of tax due on 
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‘the basis of: return” within the meaning 
of sub-section (2):of Section 7 included 
the tax on the amount of freight and 
the assessee therefore owght to have de- 
posited the same at the time of fil- 
mg the original returns and since the 
assessee failed to do s>,. Section. ll-A 
clause (a) was attracted and the assessee 
was liable under that provision to pay 
interest on the tax on the amount cf 
freight which remained unpaid until the 
filing of the revised returns. This 
argument, plausible though it may seem, 
is in our opinion unsus-ainable. It is 
plainly contrary to the language of sub- 
section (2) of Section 7 read with Bec- 
tion 11-B and is opposel to, the sch=me 
of the State Act. It is also inconsist- 
ent with the decision of a Bench of five 
Judges of this Court in State of Rajas- 
than v. Ghasi Lal, (1965) 16 STC 218: 
(AIR 1965 SC 1454). Indeed I fail to 
see how in the face of his decision, th? 
‘Court can possibly accept the argument 
of the Revenue. 

6. The language used in sub-sec. (2) 
je Section 7 is “full amount of tax du? 
on the basis of return.” The “retcrn” 
jreferred to is obviously the return filed 
by the assessee under sub-section (1° of 
Section 7. Now it is true that when sub- 
sec. (1) of S. 7 requires an assessee to file 
la return, the return filec must be cor-ect 
and proper. If the return is not corzect 
and proper, the assessing authority may 
mot give credence to the return and may 
refuse to assess the tax on the basis of 
the return and if the Assessing Auth- 
ority finds that the assessee has conc2al- 
ed any particulars from the return fur- 
nished bv him or has d2liberately fur- 
nished inadequate particulars in the re- 
turn, the Assessing Authority may levy 
penalty onthe assessee under Section 16 
sub-section (1) clause (el and the asses- 
see may also be liable to be  punisned 
for an offence under Section 16, sub- 
section (3) clause (d) for making a false 





statement in the return. But, whe- 
ther the return filed be correct or not. 
the tax payable by the -assessee ‘under 


sub-section (2) of Section 7 would be 
the full amount of tax Cue on the basis 
of the return. We must look at the 
return actually filed by the assessee in 
order to see what is the full amount of 
tax due on the basis of sich return. H 
is not the assessed tax nor is it the -ax 
due on the basis of a return which 
ought to have been filed by the assessee 
but -it is the. tax due according: to 
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return actually filed that is payable 
under sub-sec. (2) of Section 7. This 
provision is really in the nature. of self: 
assessment and what it requires is that 
whatever be the amount of tax due. on 
the basis of self-assesment must be paid 
tip along with the filing of the return 
which constitutes self-assessment. 1 
fail to see how the plain words of sub- 
section (2) of Section 7 can be tortured 
to mean full amount of tax due on ‘the 
basis of return which ought to have 
been filed but which has not been filed. .' 


7. It may also be noted that the con- 
struction contended for on behalf of the 
Revenue leads to a serious anomaly. If 
this construction were accepted, the tax 
payabie under sub-section (2) of Sec. 7 
would be the full amount of tax due on 
the basis of a correct and proper return 
and that would necessarily be the same 
as the tax assessed by the Assessing Au- 
thority, because what is a correct and 
proper return would be determinable 


only with reference to the assessment 
ultimately made. The. assessment when 
made would show whether the return 


filed was correct and proper, it would 


‘be correct and. prover if it accords with 


the assessment made: if it does not ac- 
cord with the assessment. then ‘to the 
extent to which it differs it would ob- 
viously have to be regarded as incorrect 
and improper. The consequence of the 
construction suggested on behalf of the 
‘Revenue would thus be that the tax 
payable under sub-section (2) of Sec. 7 
would be the full amount of the tax as 
assessed, because that would represent 
the tax due on the basis of a correct and 
proper return and the assessee would 
have to deposit at the time of filing the 
return, an amount equivalent to the 
amount of the tax as assessed .If the as- 
sessee fails to do so, then apart from 
the liability to pay interest under Sec- 
tion 11-B clause (a), the assessee would 
expose himself to penalty under Sec. 16 
sub-section (1) clause (n) which provi- 
des inter alia that any person who fails 
to comply with any requirement of the 
provisions of the state Act, the require- 
ment under sub-section (2) of Section 7 
being to deposit the full amount of tax 
due on the basis of return, shal] be lia- 
ble to penalty in “a sum not exceeding 
Rs. 1,000/- and in the case of continuing 
default, a further penalty not exceeding 
Rs. 50/- for every day of such continu- 
arice. ?: This is’ a consequence ‘which it 
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is difficult to believe could ever have 
been contemplated by the legislature. 


The legislature could never have intend- - 


ed that the assessee should be lable, on 
pain of imposition of penalty, te de- 
posit an amount which is yet to be as- 
certained through assessment. How 
would the assessee know -in advance 
what view the Assessing Authority would 
take in'regard to the taxability of any 
particular category of sales or the rate 
of tax applicable to` them and deposit 
the amount of tax on that basis? And 
this would be all the more problematic 
in the case of a statute like the sales tax 


law which jis full of comlexities and 
where it may be difficult ta assert 
dogmatically that a particuler view 


is right or wrong. Even in rezard to 
the liability to pay interest, it Joes not 
stand to reason that the legislature 
should have subjected the assessee te 
such liability for non-payment cf an 
amount of which the liability for pay- 
ment is still to be ascertained. More- 
over, On the construction of “he Re- 
venue, if the assessee has not deposited 
at the time of filing the return an 
amount equivalent to the full amount’ of 


the tax assessed, the assessee 
would be liable to. pay inter- 
est on the amount remaining unpaid 


from the date of filing of the return un- 
til payment, But, as I’ have already 
pointed out above, when the assessment 
is made and the tax payable by the as- 
sessee is determined, the assessee is given 
time for payment of the amour.t of the 
tax ass@ssed upto the period specified in 
the notice of demand and in the absence 
of such specification, within thirty days 
from the date of service of such notice 
and it is only if the assessee fails to 
make payment within such period that 
he becomes liable to pay interest on the 
amount of the tax assessed to the extent 
to which it remains unpaid. There is 
no liability on the assessee to pay inte- 
rest on the amount of the tax assessed 
until after the expiration of the period 
specified in the notice of demand or 
thirty days from the date of service of 
such notice. as the case may be. There 
would thus be a conflict between the 
twe provisions. if the construction con- 
tended for on behalf of the Revenue 
were accepted. Under sub-section (2) of 
Section 7 read with Section 11-3 Cl. (a) 
the assessee would. be liable to pay inte- 
rest on the amount of the tax assessed 
to the extent te which it has not been 
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deposited at the time of filing the re- 
turn and such interest would run con- 
tinuously from the date of filing of the 
return until! payment, while under Sec- 
tion 11-B clause (b) the assessee would 
not be liable to pay interest on the 
amount of the tax assessed during the 
period specified in the notice of demand 
or in the absence of such non-specifica- 
tion during the period of thirty days 
from the date of service of such notice. 
Such a conflict could never have been 
intended by: the legislature. It is awell- 
settled rule | of ` interpretation that a 
statute must be so construed as not to 
create any. repugnance~ between its 
different provisions, for it is a basic as- 
sumption underlying every interpreta- 
tional exercise that the legislature must 
be supposed: not to have intended to 
contradict itself. . The Court must al 
ways prefer that interpretation which 
avoids repugnancy, between two provi- 
A f} . 

sions of a statute and gives full mean- 
ing and effect to both. Therefore, on 
this principle of interpretation also the 
construction: canvassed on behalf of the 
Revenue cannot be accepted, as it would 
cretate a direct conflict between the 
provisions of clauses (a) and (b) of Sec- 
tion 11-B: | The only way in which 
clauses (a) and (b) of Section 11-B can 
read harmoniously and full meaning 
and effect can be given to them is by 
construing ‘them .as‘dealing ‘with dis- 
tinct matters or situations. The tax 
payable under sub-section (2) of Sec. 7 
dealt with in clause (a) of Section 11-B 
cannot, therefora be equated with 
the ‘amount of- the tax as- 
sessed forming the subject matter of 
clause (b) of Sec. 11-B and hence it 
must be held to be tax due on the 
basis of the return actually filed by the 
assessee and not on the basis of a cor- 
rect and proper return which ought te 
have been filed by him. 


8. There'is also. another angle from 
which the problem can be considered. 
Clause (a) of Section 11-B postulates tax 
which, though pavable under sub-sec. (2) 
of Sec. 7, is not paid by the assessee 
within the time allowed and hence it 
subjects the} assessee to liability to inte- 
rest for non-payment of such tax. Now 
if. as contended by the Revenue. the 
tax payable: under sub-section (2) of Sec- 
tion 7 means the full amount of tax 
due on the basis of a correct and 
proper return which sought to have been 
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filed by the assessee, and is, therefore,’ 
equivalent to’the amount of the tax as- 
assessed, it would be the amount of the 
tax as assessed which would be payable 
under sub-sec. (2) of ~Section’7 and this 
amount would be pavyable’-by the asses- 
see at the time of filing-the return, even: 
though ex hypothesi no- assessments has 
taken place. © Now it is difficult to ap- 
preciate how under the scheme of taxa- 
tion embodied in’ the State Act, the 
amount of tax which is yet ‘to -be as- 
certained through the process of assess- 
ment can be said to be payable by the 
assess¢e at the time of filing the return. 
If, as contended by the Revenue, it is 
so payable, it is difficult to understand 
why it should have been liable to bear 
interest from the date of filing the re- 
turn upto the date of assessment: -and 
thereafter it should have been freed 
from the liability of bearing interest up- 
to the period specified in the notice of 
demand or thirty days from the date: of 
Service of the notice, as the case may 
be and the rate of interest also should 
have been made to vary from period to 
period. Moreover, it is, to my mind, 
impossible to ` accept the proposition 
that the amount of the tax ult- 
mately assessed. which would represent 
the tax due on the basis of a . correct 
and proper return should be payable by 
the assessée at the time of filing tke 
return under sub-section (2) of Sec. 7. 
The scheme of taxation envisaged in tke 
State Act clearly shows that it is only 
when the assessment is made and the 
period specified in the notice of demand 
or in the absence of such specification, 
thirty days from the date of service of 
such notice expires, that the amount of 
tax as assessed becomes payable by the 


assessee and its payment can be er- 
forced by the Revenue. What becomes 
pavable by the assessee under sub-sec- 


tion (2) of Section 7 is merely. the tax 
due on the basis of the return actuailv 
filed by the assessee that is, on the basis 
of self-assessment. 

9. This position seems to. be clear be- 
yond doubt on an examination of the 
scheme of taxation contained in the 
State Act and no authority is needed in 
support of it, but if any authority were 
needed, it is to- be found in the decision 
of a Bench of five Judges of this Court 
in State of Rajasthan v. Ghasi Lal (16 
STC 318): (ATR 1965 SC 1454) (supra. 
There the question was whether the as- 
sessee could be said to have failed, with- 
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out ‘reasonable cause, ta pay the tax due 
within the time allowed, when he paid 
the tax due on the: basis of the quar- 
terly returns at the time of filing those 
returns, but the returns were filed long 
after the due dates for filing the same 
had expired. The argument of the Re- 
venue was that.tax became due from 
the assessee under’ Sec. 3 which is the 
charging section and the assess€e could 
not withhold payment of the same by 
delaying the filing of the quarterly re- 
turns within the time prescribed under 
the State Act and he was therefore lia- 
able to pay interest on the amount of 
the tax as assessed from the date the 
quarterly returns ought to have 
filed and the amount of the tax paid. 
This argument of the Revenue was re- 
jected by the Court and Sikri, J. speak- 
ing on behalf of the Bench of five 
Judges, said: “Till. the tax payable is’ as- 
certamed by the- Assessing Authority 
under Section 10 or by the  assessee 
under Section 7 (2), no tax can be said 
to be due within Section 16 (1) (b) of 
the Act for til then there is only a 
liability to be assessed to tax.” These 
observations show beyond doubt that on 
a true construction of the provisions 
of the state Act tax becomes due from 
the assessee and is payable by him ọniy 
when it is “ascertained by the Assessing 


Authority under Sec. 10 or_by the as- 
s@ssee under Section 7 (2).” Until 


then, there is only the liability of the 
assessee to be assessed to tax and no tax 
can be said to be pavable by the asses- 
see, The tax payable is ascertained 
when the assessment is made by the As- 
sessing Authority under Sec. 10 or when 
the assessee himself quantifies it through 
the process of self-assessment under 
sub-section (2) of Sec. 7 These two 
amounts of tax may, and in quite a 
number of cases would be different be- 
cause one is ascertained by the assessee 
himself by filing his return and the 
other is ascertained by the Assessing 
Authority through the process of asséss- 
ment and that is why sub-sec. (4) of 
S. 7 provides that every deposit of ‘tax 
made under sub-s. (2) shall be deemed 
to be provisional subiect to necessary 
adjustments in pursuance of final assess- 
ment of tax made under S. 10. This pro- 
vision clearly contemplates that the tax 
payable under sub-s. (2) of S. 7 may be 
different from the tax assessed under 
S. 10 and it cannot, therefore, obviously 
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be the tax due on the basis of a correct 

and proper return (because that would 
necessarily be the same.as the:tax ulti- 
mately. assessed under S. 10) buz must 
be the tax due on the basis of the re- 
turn actually. filed. 


Venkataramiah has 


10. Mr. Justice 

in his Judgment classified rezistered 
dealers into the following five different 
categories: 


1. A registered dealer who files his 
return showing a higher taxable turn- 
over than the actual turnover . which is 
ultimately found to be taxable at the 
time of regular assessment and who pays 
_ tax under S. 7 (2) of the Act on ‘the basis 

of the return. 

2. A registered dealer who files a true 
and proper return and pays tax on the 
basis of such return within tne time 
allowed. 

3. A registered dealer who does not 
file any return at all as required by 
S. 7 (1) and pays no tax under 5. 7 (2) 
of the Act. 

4. A registered dealer who files a 
true return but does not pay the fuli 
amount of tax as. required by S. 7 (2! 
and 

5. A registered dealer who files a re- 
turn but wrongly claims eitker the 
whole or any part of the turnover es not 
taxable and pays under S. 7 (2) cf the 
Act that amount of tax, which according 


to him is payable. on the basis of the 
return. 
The learned Judge has observed 


that if the construction contended for on 
behalf of the assessee were accepted, 
registered dealers falling within categor- 
ies (3). (4) and (5) would be outside the 
provision enacted in sub-s. (2). of S. 7 
read with 5. 11B cl. (a) and no interest 
would be payable by them under that 
provision and that would make clause (a) 
of S. 11B “either unworkable or méar- 
ingless”. I must. with the greatest re- 
spect. confess mv inability, to avpreciate 
the line -of reasoning which has prevail- 
ed with.the learned Judge in making 
this observation. The learned. Judge has 
proceeded on the basis that the register- 
ed dealers falling within all the three 
categories. namely. (3). (41. and (5) are 
required by sub-s. (2) of S. 7 tc pav the 
tax chargeable under S. 3 of the State 
Act and uf they. do. not pay the same 
within the time allowed. that is. at the 

time when the returns are filed or in 
` ease the returns are-not filed within’ the 
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prescribed time, then before the expira- 
tion of the date when they ought to 
have bəen filed they would be liable to 
pay interest- under S. 11B cl. (a). There. 
is, in my opinion, a basic fallacy under- 
lving this assumption. because it is clear 
from the language of sub-s. (2) of S. 7 
that it is only on the filing of the return 
that the liability to pay the tax due on. 
the basis of the return arises. If no re- 
turn is filed within the prescribed tume, 
it wouid undoubtedly constitute a de- 
fault attracting penalty under S. 16, 
sub-s. (1) cl. (n), but there would be no 
liability on the assessee to pay interest 
on the amount of the tax, because the 
liability to pay the "tax due on the basis 
of the return” under sub-s. (2) of S. 7 
can arise only when the return is filed. 
There is-no liability on the assessee to 
pay any amount by way of tax until the 
return is filed or the assessment is made. 
This is clear from the decision of this 
Court in the State of Rajasthan v. Ghasi 
Lal (1965) 16 STC -313 : (AIR 1965 SC 1454) 
(supra) where this Court held in so many 
terms at p. 322 of the Report (of STC): 
(at p. 1457 of AIR) that since the asses- 
see in that case did- not file returns till 
Décembder 19.- 1959 and January and 
March 1960, “Section 7 (2) could not be 
attracted_till_then” (Emphasis supplied). 
I fail to understand how in the ‘face of 
these observations made by a Bench of 
five Judges of this Court, it can ever be 
held that S. 7 sub-s. (2) is attracted even 
when no return has been filed. It is clear 
from the observations in this case — 
observations which we have set out here 
as also in an earlier paragraph — that 
until the assessee files a return or the 
assessment is made. no tax is payable by 
the assessee, because “till then there is 
only a liability to be assessed to tax” I 
must therefore regretfully express my 
inability th accept the conclusion 
reached by my learned brother Venkata- 
ramiah that a. registered dealer ‘falling 
within category 3 who does not file any 
return at all as required by  sub-sec- 
tion (1) of Section’? would still be liable 
to pav the amount of tax and if he does 
not pav the same before the due date 
for filing the return has expired. he 
would be liable to pav interest under Sec- 
tion 11B cl. (a). That would be plainly 
contrary to, the decision in State of 
Rajasthan v. -Ghasi.. Lal (supra) which, 
being ‘a decision of.5- Judges of this 
Court: is: binding -upon - us. i ; 
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1i. So also--with regard to registered 
dealers falling. within category 4, I can- 
not agree with the view taken by my 
learned brother Venkataramiah. He has 
reasoned that if a registered dealer files 
a return but-‘does not pay the full amounz 
of the tax due on the basis of the return 
filed by him; the Assessing Authority 
would be entitled to ignore the return 
under sub-r. (4) of R. 25 and when. the 
return is not taken cogrizance of, there 
would be no return. On -the basis of 
which interest can be computed. This 
reasoning is, in my opinion, fallacious and 
if I may say sO withoul meaning the 
slighetest disrespect, it is based on mis- 
appreciation of the effect of sub-r. (4) of 
R. 25 vis-a vis sub-s. (2) of S. 7. Rule 25 
sub-r. (4) provides that ił a return is not 
-accompanied by a receip: for the deposit 
of tax as required by sub-s. (2) of S. 7, 
the Assessing Authority shall not ba 
bound to take any cognizance of the re- 
turn. If the assessee does not deposit 
the amount of tax due on the basis of 
the return and files the return without 
making such deposit, tha Assessing Au- 
thoritv is given the discretion to ignor2 
the return and to proceed to assess th2 
assessee as if no return were filed. But, 
the Assessing ‘Authority may, in a given 
case, if it so thinks. fit, take cognizanc2 
of the return for the purpose of assess- 
ment, despite the fact that the tax dus 
On the basis of the return has not been 
deposited by the assessee as required by 
sub-section (2) of S. 7. Where the Asses- 
sing Authority chooses to take cogniz- 
ance of.the return, there can be no doubt, 
even on.the. reasoning of Mr. Justica 
Venkataramiah, that the assessee would 
be liable to pay the amount of tax du2 
On the basis of the retura and if he fails 
to do so, he would have to pay interest 
under S,.11B cl. (a). Th2n merely be- 
cause the Assessing Authority mav. in a 


given case, in the exercise of its discre- 
tien. decline to take cognizance of th2 
return. it does not mean that in such a 


case the assessee would be retrospec- 
tively relieved of his liability to pay 
the amount of tax .due on the basis of 
the. return, on the. ground that the re- 
turn filed by him has become ‘no-re- 
turn’. The liabilitv. of the., assessee to 
deposit the amount of tax due. on the 
basis of the return canrot depend upon 
a future discretionary: event, namely, 
whether the Assessing Authority .chooses. 
to take cognizance of -the return or. de- 
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clines to take. cognizance of it. The only 
correct way of reading sub-section (2) of 
S. 7 and sub-r. (4) of R. 25 is that when- 
ever'a return is filed by the assessee, it 
must under sub-s. (2) of S. 7 be accom- 
panied by receipt showing deposit of the 
full amount of tax due on the basis of 
the return and if the assessee fails to 
deposit the amount of the tax due on the 
basis of the return actually filed, the 
Assessing Authority would have the op- 
tion under sub-r. (4) of R. 25 either to 
take or not to take cognizance of the re- 
turn. If the Assessing Authority chooses 
not to take cognizance of the return, 
it would proceed to assess the assesse€e as 
if no return had been filed by him, but 
that would not relieve the assessee of 
the obligation attaching to him under 
sub-s. (2) of S. 7 of depositing. at the 
time of filing the return, the amount of 
the tax due on the basis of the return 
actually filed nor would it condone the 
breacn of such obligation. If the assessee 
does not pay the full amount of the tax 
due on the basis of the return as requir- 
ed by subs. (2) of S. 7, he would be 
liable to pay interest under Section 11B 
cl. (a), irrespective whether the Asses- 
sing Authority chooses to act upon the 
return or declines’ to take cognizance of 
it. The argument which has appealed to 
my learned brother Venkataramiah that 
if the construction put forward on be- 
half of the assessee were accepted, sub- 
s. (4) of S. 7 would fail in ‘its application; 
to a registered dealer falling within cate- 
gory 4 is therefore in my opinion not a 
valid argument and with the greatest re- 
spect, I must confess my inability to ac- 
cept it. On the construction contended 
for on behalf of the assessee, the case of 
a registered dealer falling within 
category 4 is clearly covered by 
sub-section (2) of Section 7 and 
in fact, it is preciselv to cover inter alia 
a case of this kind that the legislature 
enacted sub-s. (2) of S. 7 read with Sec- 
tion 11B cl. (a). Similarly the case of a 
registered ` dealer falling within cate- 
gory 5 is also covered by sub-s. (2) of 
S. 7 and if he does not pay the amount 
ot tax which according to him is vavable, 

on the basis of the return filed by him, 

he would be liable to pay interest under 
S. 11B cl. (a). So long as the -assessee 

pays the amount of tax which according 
to.him is due on the basis of the return 
filed by him, there would be no default 
on his part in - complying, with the ‘Ob-. 
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ligation under sub-s. (2) of S. 7 and 
there would be. no. ‘liability on him to 
pay interest under _ S. 11B cl. (a), be- 
cause he would have paid the amount. of 
tax quantified by him through the pro- 
cesss of self-assessment. | “The, ` actual 
- amount of tax’ payable by the ` “assesseé 


would. be ‘determined only when it is’ as- - 


sessed by the Assessing Authority under 
S. 10 and that would not be payable 
until ‘the expiration of the period speci- 
fied in the notice of demand ‚or thirty 
days fróm the.: : date of ` service of such 
notice, as. thë case may ‘be. : 


i 12. I must therefore regret. my ‘in- 
jability to. accept the view taken’ by. my 
learned brother Venkataramiah that if 
the | construction contended for on behalf 
of the ‘assessee `` were accépted, S. 11B 
cl. (a) would ‘become miedningless or un- 
workable. That ` provision would have 
full meaning and effect on the’ construc- 
tion canvassed on behalf of the assessee 
and in fact-as. pointed out above if the 
construction which has appealed to my 
learned brother Venkataramiah were ar- 
_ cepted, the. consequence would be direct- 

ly contradictory to the decision of this 
Court in State of Rajasthan v, Ghasi Lal 
(AIR 1965 SC 1454) (supra). My learned 
brother Venkataramiah has relied 
‘strongly on the decision of. this Court in 
Gurshai Sehgal v. Commissioner of In- 
come-tax, Puniah (1963) 3 SCR 893: 
(AIR 1963 SC 1062) but I fail to see how 
‘this decision can be of any help in the 
present. case where S. 11B cl. (a) is not 
at all rendered meaningless or unwork- 
able on the construction suggested on 
behalf of the assessee. The assessee in 
that case was sought to be charged with 
interest under sub-s. (8) of S. 18A of the 
Indian Income-tax Act 1922 which pro- 
vided that “where, on making the re- 
gular assessment, the Income-tax Officer 
finds that no payment of tax has been 
made in accordance with the- foregoing 
provisions of this section. interest calcul- 
ated in the manner laid down in sub- 
s. (6). shall be added to the tax as deter- 
mined on. the basis of the regular assess- 
ment.” The argument of the assessee was 
that since sub-s. (6) of S. 18A provided 
that where in any year an assess¢e has 
paid tax under sub-s. (2) or sub-s. (3) 
on the basis of his own estimate and tax 
so paid is less than 80% of the tax deter- 
mined on the basis of the regular as- 
sessment, simple interest at the rate of 
6% per annum. from the - first day of 
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January in ithe financial “year in which 
the ‘tax: was paid up to the date of such 


regular asséssment shall ‘be. payable by 
the assessee! and in that case no payment 
of tax “had heen made by. the assessee at 
all, it was not possible to calculate ‘inter- 
est in thè- manner: laid down. in sub-s. (6) 
and no interest ` 
charged. to the assessee under sub-s. (8) 
of S. 18A. This. argument was rejected 
by the Court on the ground that if the 
words “from the first day of January in 
the financial” year; in which the tax “was 
paid” occurring in. sub-s. (6) of S. ‘18A 
were to be literally applied in a case. fal- 
ling within sub-s. (8) of S. 18A where no 
tax would , have. ‚been paid, ‘sub-s. (8) 
would be rendered totally ` meaningless 
and futile. The,Court therefore with a 
view not to rendering ‘sub-s. (8) of Sec- 
tion 18A a \dead letter construed the 
words in sub-s. (6) ta mean “from. first 
day of January in the financial year in 





. which the tax ought to have been paid.” 


This liberty was! taken by the. Court 
with the lariguage' of sub-s. (6) of S. 18A, 
because the! Court proceeded on the 
hypothesis that the legislature’ could not 
have intended that sub-s: (8) of S. 18A 
should be meaningless and unworkable. 
But here inj the present case there is no 
compelling necessity to modify the words 
used in sub-s. (2) of 5. 7, because sub- 
s. (2) of S. 7 read with S. 11B cl. (a) is 
not rendered meaningless or futile on a 
plain natural construction of. the langu- 
age used. in! that provision. i 





13. It is interesting to compare Sec- 
tion 140A sub-s. (1) of the Income-tax 
Act, 1961 with S: 7 sub-s. (2) of the 
State Act. iSub-s. (1) of Section 140A 
provides that where any tax is payable 
on. the basis’ of any return required to be 
furnished under Section 139 or under 
S. 148, after taking into account the 
amount of tax, if any, already paid under 
any provision of the Act, the assessee 
shall be liable to ‘pay such tax before 
furnishing the return and the return 
shall be accompanied by proof of pay- 
ment of such tax. Sub-s.'(3) of S. 140A 
then proceeds to state that if any asses- 
see fails to; pay ‘the tax or any part 
thereof in accordance with the provision 
of sub-s. (1): the Income-tax Officer may 
direct that the sum equal to two per 
cent of such: tax or part thereof, as the 
case may be, shall be recovered from 
him by wayiof penalty for every month 
during which the default continues. Can 


could therefore be | 


’ 


` 


_ interest was 
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it possibly be -contented zhat these two 
sub-sections of S. 140A refer to tax pay- 
ble on the basis of`a'proper'and correct 
return Or in other words the tax as as- 
sessed? It is obvious that these two sub- 
sections refer only to tax.payable_on the 
basis of self-assessmen: and require 
such fax to be paid before the filing of 
the return and if that is not done, the 
assessee becomes’ liable 
for every month during which the de- 
fault continues. So also S. 215 of I-T. 
Act, 1961 which provides for payment 
of interest on under-payment of advance 
tax does not impose liability for ` pay- 
ment of interest in case of every de- 
ficiency but provides for payment of 
interest only if the advance tax paid is 
less than 75 per cent of the assessed tax. 
In the world of human affairs. It is hard- 
ly possible that the advance tax paid by 
the assessee or the tax payable on the 
basis of self-assessment would always 
be equivalent to the tax ultimately as- 
sessed by the authorities. There is ne 
reason to interpret S. 7 sub-s. (2) differ- 
ently from similar provisions in the In- 
come-tax Act. 1961. 

14. I am therefore of the view that 
since the assessee deposited the amounts 
of tax which -according to him were due 
on the basis of the returns actually filed 
by him and the returns were accom- 
panined by receipts shoving deposit of 
such amounts of tax, there was no de- 
fault on the part of the assessee in pay- 


ing the amounts of tax payable under ` 


sub-s, (2) of S. 7 within the actual period 
allowed and in the circumstances ne 
payable be the assessee 
under S. 11B cl. (a). I would accordingly 
allew the appeal and set aside the orders 
passed by the Assessing Authority im- 
posing penalty and levying interest on 
the assessee under the Szate Act as well 
as the Central Act. The Revenue will 
pay the costs of the appeal to the 
assessee. 
VENKATARAMIAH, J. 
and A. P. Sen, J. Majority view) :— 
15. The assessee M/s. Associated Ce- 
ment Companies Limited has filed this 
apvéal by special leave under Article 136 
of the Constitution against the 
dated January 30. 1980 passed bv the 
Commercial Tax Officer. Special Circle. 
Kota in the State of Rajasthan imposing 
on it a penalty of Rs. 53.335/- under 
Section 7AA of the Raiasthan Sales Tax 
Act, 1954 (hereinafter referred to as ‘the 


(for himself 
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Jo pay penalty. 


orders ` 


S. C;. 1899 


Act’) and: levying: interest under Sec- 
tion 11B of the Act amounting. to Runees 
85,910.50 and a further .penalty . of 
Rs. 1.34,205/- under Section 7AA of the 
Act read with Section 9 (2) of the Cen- 
‘tral. Sales Tax Act and- levying interest 
of -Rs. 2,07,174/- under Section 11B :of 
the Act read with Section 9 (2) -of the 
Central Sales Tax Act in respect of the 
assessment year 1974-75. 


16. The ronmatantes:: under which 
the above orders came to be passed are 
these: The assessee has a cement manu- 
facturing factory in the State of Raias- 
than at Lakheri. The cement manufac- 
tured at that factory is sold partly in 
the State of Raiasthan and partly out- 
side that State. The invoices of sales are 
however. made and issued at Ahmeda- 
bad and other places. The sales tax re- 
turns relating to the sales were filed 
under the Act and under the Central 
Sales Tax Act at Kota before the asses- 
sing authority for the period between 
August 1, 1973 and July 31, 1974 i. e. the 
assessment year 1974-75. In those re- 
turns. the assessee had not included ,in 
the taxable turnovers the freight charges 
paid in respect of the goods in question 
in the bona fide belief that the freight 
charges were not liable to be so includ- 
ed in the taxable turnover in view :of 
certain decisions which had been render- 
ed by some of the High Courts and. of 
the Supreme Court and in particular the 
decision of this Court in Hyderabad As- 
bestos Cement Products Ltd. v. State of 
Andhra Pradesh (1969) 24 STC 487. But 
in Hindustan Sugar Mills etc. v State of 
Rajasthan (1979) 1 SCR 276; (AIR 1978 
SC 1496) this Court held that on a true 
construction of the scheme of the Ce- 
ment Control Order, 1967 and the rel- 
evant provisions of the Act and of the 
Central Sales Tax Act, the freight 
charges formed part of the sale price 
and that sales tax was pavable thereon. 
The above decision was rendered on 
August 22. 1978: On coming to know of 
the said decision. the assessee prepared 
and filed the revised returns in respect 
of the assessment vear in question i. e. 
1974-75 before the Commercial Tax Offi- 
cer, Special Circle, Kota on October 20, 
1978 including the freight charges in the 
taxable turnover. The assessee also de- 
posited alongwith the revised returns 
the balance of the sales tax payable 
under. the Act and under the Central 
Sales Tax Act. Thereafter the assessing 
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authority passed the two impugned 


orders Of assessment — one under .Sec-- 


tion 10 (3) of the Act and another under 
Section 9 of the Central Sales Tax Act. 
In the order of assessment passed under 
the Act, the assessing authority levied a 
penalty of Rs. 53.335/- under Sec- 
„tion TAA of the Act on account of the 
delay in depositing a sum of Rs. 1.06.671/- 
towards sales tax payable in’ respect of 
the freight charges and also levied inter- 
est of Rs. 85.910.50 under Section 11B 
of the Act. Similarly in the assessment 
order passed under the Central Sales 
Tax Act, a penalty of Rs. 1,34,205/- was 
levied under Section 7AA of the Act 
read with Section 9 (2) of the Central 
Sales Tax Act for the delay in deposit- 
ing the tax payable in respect of the 
freight charges and levied interest of 
Rs. 2.07.174/- under Section 11B cf the 
Act read with Section 9 (2) of the Cen- 
tral Sales Tax Act. In this appeal, we 
are only concerned with the correctness 
of the impugned orders in so far as they 
levy penalty and interest. 


17. The first question canvassed be- 
fore us relates to the levy of penalties 
on the assessee under the two assessment 
orders for not paying the sales tax pav- 
able under the Act and under the Cen- 
tral Sales Tax Act in respect of the 
freight charges which were declared as 
components of sale price by. this Court 
in Hindustan Sugar Mill’s case ‘supra) 
on August 22, 1978. The explanation of 
the assessee for not including the freight 
charges in the taxable turnover was, as 
mentioned earlier, that there was a doubt 
about its liability to pay sales tax there- 
on as the very same question was pend- 
mg adjudication before this Court and 
that on the facts and in the circumstances 
of the case. the assessee could not be 
held guilty of filing false returns before 
the assessing authority. It was pleaded 
that since the non-inclusion of the freight 
charges in the taxable turnover was a 
result of bona fide belief of the assessee 
that they were not liable to be included 
in the taxable turnover. the assessing au- 
thority should have in its discretion not 
imposed the penalties particularly having 
regard to the fact that within two months 
after the judgment of this Court in 
Hindustan. Sugar Mill’s case (supra). the 
assessee had filed the. revised returns 
including the freight charges in the tax- 
able turnover and paid the sales tax 
payable in respect of them even before 
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-est claimed! under the 


Act in respect of the 


A.LR. 


the assessing authority had. passed.. the 
orders of assessment. Weare of the view 
that this part of the. case of the assessee 
has got to be accepted in view of the de- 
cision of this Court in Cement Marketing s 
Co. ef India Ltd. v. Asstt. Commissioner 
of Sales Tax, Indore (1980) 1 SCR 1098; 
(AIR 1980 SC 346) where under similar 
circumstances, this Court held that ihe 
assessee therein which was also a manu- 
facturer and dealer in cement was not 
liable to pav a penalty under Section 43 
of the Madhya Pradesh General Sales 
Tax Act, 1958 read with Section 9 (2) of 
the Central; Sales Tax Act. For the re- 
asons mentioned therein, we hold that 
the levy of penalties for not including 


‘the freight: charges in the taxable turn- 


over in the original returns and for 
not paying ithe tax in respect of such 
freight charges is unsustainable and that 
the impugned penalties are liable to. be 
quashed. . 


18. The next question which arises for 
consideration relates to the liability of 
the assesseé to pay interest under: Sec- 
tion 11B of the Act on the tax paid in 
respect of the freight charges for the 
period between the date on which it was 
payable under Section 7 (2) of the Act 
and the date of payment and the liabil- 
ity to pay interest on the tax payable 
in respect of the: freight, charges under 


‘the Central Sales Tax Act in accordance 


with Section 9 (2) thereof read with Sec- 
tion 11B of'the Act. The claim of the de- 
partment is based ` on  sub-sections’ (1) 
and (2) of. Section 7 read with Sac- 
tion 11B ofi the Act in the case of inter- 
Act and oh the 
aforesaid provisions of the Act read with ` 
Section 9 (2) of the Central Sales Tax 
interest pavable 
under the Central Sales Tax Act.. Sec- 
tion 7 of the Act at the relevant point of 
time read as follows:— i 

“7, Submission of returns. — (1) Every 
registered dealer. and such other dealer, 
as may be required to do so by the as- 
sessing authoritv by notice served in the 
prescribed manner, shall furnish pre- 
scribed returns. for the prescribed period 
in the prescribed forms, in the prescribed 
manner and within the wrescribed time 
to. the assessing authority: : 


Provided that the assessing authority 
may extend,the date for the submission 
of such returns by any dealer or class 
of dealers by a period, not exceecn 
fifteen days ‘in -the aggregate. 
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(2) Every such ‘return shal] be accom- 
panied -by a Treasury receipt or 
receipt of any bank authorised to re- 
ceive money on behalf cf the State Gov- 
ernment, showing the denosit of the 
full amount of tax due on the basis of. 
return in the State Government Trea- 
sury or bank concerned. 


(2A) Notwithstanding anything con- 
tained in sub-section (2°. the State Gov- 
ernment may by notification in the Offi- 
cial Gazette require an7 dealer or zlass 
of dealers specified therein. to pay tex 
at intervals shorter than those pres2rib- 
ed under sub-section (I). In such cases, 
the proporticnate tax or the basis oi the 
last return shall be deposited at the 
intervals specified in the said notification 
in advance of the return. The differance, 
if any, of the tax payable accordirg to 
the return and the advance tax paid 
shall be’ deposited with the return - and 
the return shall be accompanied by the 
treasury receipt, or receipts of any Bank 
authorised to receive money on` behalf 
of the State Government, for the full 
amount of tax due shown in the reum. 


(3) If any dealer discovers any cmis- 
sion, error. or wrong statement in any 
returns furnished by him under sus- 


section (1), he may furnish a revised r2- 
turn in the prescribed manner before 
the time prescribed for the submission 
of the next return but not later. 


(4) Every deposit of tax made undar 
sub-sec. (2) shall be deemed to be provi- 
sional subject to necessary adjustreents 
in pursuance of the final assessmen: . of 
tax made for any year under Sec. 1).” 


19. Section-11-B of the Act during 
the relevant period read as under .— 

"11-B. Interest on ure to pay tax, 
fee or penalty.— 


(a) If the amount of any tax payable 
under sub-sections (2) and (2-A) of Sez- 
tion 7 is not paid withn the perioc al- 
lowed. or 

(b) if the amount specified in ary 
notice of demand, whether for tax, fes, 
or penalty, is not paid -vithin the pericd 
specified in such notice, or in the ab- 
sence of such specificacion, within 30 
days from the date of service of such 
notice, the dealer shall be liable to pay 
simple interest on such amount at ` one 
percent per month from the -day com- 
mencing after the end ‘of the said period 
for a period of three months and at one 
and .a half per cent permonth thereafter 


“A. C. C7 Ltd. vi Commercial Tax Officer, Kota. 
‘during the time he continues to make 
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dèfault in the payments: 

` Provided that, where, as a result of 
any order under this Act, the amount, 
on which interest was payable under 
this section, has been reduced, the inte-. 
rest shall be reduced accordingly ‘and 
the excess interest paid. if- any, shall be 
refunded: 


Provided further that no interest shall 
be payable under this section on such 
amount and for such period in respect of 
which interest is paid under the provi- 
sions of Sections 11 and 14.” 


20 We are principally concerned in 
this case with sub-sections (1) and (2) of 
Section 7 of the’ Act. Sub-section (1) 
of Section 7 of the Act requires every 
registered dealer and such other dealer, 
as mav be required to do so by the as- 
sessing authority.in the prescribed man- 
ner to furnish returns in a prescribed 
form in respect.of the prescribed periods 
within the prescribed time furnishing 
necessary particulars regarding his turn- 
over. The proviso to sub-section (1) of 
Sec. 7 of the Act authorises the assess- 
ing authority to extend the date for the 
submission of such returns by a period 
not exceeding 15 days in the aggregate. 
Sub-section ` (2) of Section 7 of the Act 
insists that every such return shall be 
accompanied by a Treasury receipt ‘or 
receipt of any bank authorised to receive 
money on behalf of the State Govern- 
ment showing the deposit of the full 
amount of tax due on the basis of re- 
turn in the State Government Treasury 
or bank concerned. Sub-section' (4) of 
Section 7 of the Act, it may be noticed. 
provides that every deposit of tax made 
under sub-section (2) shall be deemed 
to` be -provisional subject to necessary 
adiustments in pursuance of the final 
assessment of tax made for any year 
under Section 10. . Clause (a) of Sec- 
tion 11-B of the Act authorises the levy 
of interest on the amount of tax not 
paid, in accordance with sub-sections (2) 
and (2-A} of Section 7 of the Act. The 
expression ‘prescribed’ is defined in Sec- 
tion 2(1) of the Act. It states that in 
the Act unless the context otherwise re- 
quires. “prescribed” means prescribed 
bv rules made under the Act. Section 26 
of the Act empowers the State Govern- 
ment to make rules to carry out the 
purposes of the Act and: in particular 
and without préiudice - to the generality 
of the foregoing: power, suth rules” ‘may 
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provide for all matters expressly requir- 
ed or allowed by the Act to be. “preseri- 
bed. We have-seen earlier. that See. 7 
(1) of the Act requires the returns to 
be filed in the prescribed manner. in re- 
spect of the prescribed periods. and with- 
in the preseribed time. Sub-section (5) 
of Sec. 26 of the Act lays- down that all 
rules made under that section shall be 
published in the Official Gazette and up- 
on such publication shall have effect as 
if enacted in the Act. Chapter VI ofthe 
Rajasthan Sales Tax Rules, 1955 (here- 
inafter referred to as ‘the Rules’) fram- 
ed by the State Government in exercise 
of its power under the Act deals with 
the topie “Return of turnover and other 
returns and statements.” The relevent. 
part of Rule 25 of the Rules which ap- 
pears in Chapter VII reads as follows:— 


“25. Return of turnover— (1) The 
return referred to in sub-section (1) of 
Section 7 shall be in form S.T. — and 
shall be signed by the dealer himself or 
his agent, and shall be verified in the 
manner indicated therein and shall be 
submitted to the assessing authority con- 
cerned, 

(2) The return may be presented per- 
sonally or may be sent by post. 

(3) The said return shall be fited for 
such of the quarters endims with the 
last day of the month of June. Septem- 


ber, December and March of every as- 
sessment year if the ‘previous year’ of 
the dealer ends on the 31st. day of 


March of any year. and im other cases 
for each of the quarters of the year of 
aceounts of the dealer, and shall be filed 
not later than 30 days after the end of 
the quarter to which it relates: 


sso merece sete rersow seseo aos 


Explanation— The quarters of the 
year of accounts of a dealer shall be as 
follows :— 

First quarter— The period of three 
months commencing on the first day of 
the year of accounts. 

Second quarter.— The period of three 
months commencing on the day next 
after the end of the first. quartec. 

Third quarter.— The. period of three 
months commencing on the dar next 
after the end of the second quarter. 

Fourth quarter.— Rest of the year of 
account. 

The months shall be calculated ac- 
cording to the usage of the dealer whose 
vear of account is in question. 


A. C. C. Lid.. y. Commercial Tax ‘Officer, Kota 


- poses of construction or obligation 


A. ER. 


(£. H a return is not accompanied by 
a receipt fori the deposit of tax as re- 
quired by sub-section (2) of Section 7, 
the assessing: authority shall not be 
beund to. take any cognisance of the 
return?” - 

2i. Sub-rule (1) of Rule 25 of the Rules 
provides that the return referred to in 
sub-s. (1) of 5. 7 of the Act shall be in 
form S.T. 5 and sub-rule (3) of Rule 25 
prescribes the time within which quar- 
terly returns ‘should be filed by a dealer. 
Sub-rule (4) of Rule 25 of the Rules 
provides that iif a return is not accom- 
panied by a receipt for the deposit of 
tax as. required by sub-sec. (2) of S.7o0f 
the Act, the ' assessing authority shall 
not be bound to take ‘any cognisance of the 
return, Rule 25 of the Rules which is 
framed under; the Act should be read as 
a part of the Act itself in view of the 
express provision contamed in sub-sec- 
tion (5) of Séction 26 of the Act, which 
declares. that all rules made under S. 26 
shall on publication in the Official 
Gazette have ‘effect, as if enacted in the 
Act. That should ' ‘be the effect of a 
rule framed under a statute containing 
a provision similar to the provision in 
Section 26 (5) of the Act can be gather- 
ed from a decision of the House of Lords 


in Institute of Patent Agents v. Joséph 
Lockwood, (1894; A. C. 347 in which 
at page 


Lord Herschell, L.C, observed 
360 thus: i 


“I own I feel very sgreat difficulty in 
giving to this! provision, that they "shall 
be of the same effect as if they were 
contained in this Act,” any other mean- 
ing than this. that you shall for all pur- 
or 
otherwise treat them exactly as if they 
were in the Act. No doubt there might 
be some conflict between a rule and a 
provision of the Act. Well. there is a 
conflict sometimes between two sections 
ta be found in the same Act. You have 
to try and reconcile them as best you 
may. If you cannot, you have to deter- 
mine which is the teading provision and 
which the subordinate provision. and 
which must give way to the other. That 
would be so wiih regard to the enact- 
ment and with regard to rules which 
are to. be treated as if within the enact- 
ment. ; 

22. The contention of the assessee in 
the presant case is that as it had de- 
posited the full amount of tax due on 
the basis of the returms filed under sub- 


1831 - 
sec. (1) of Section 7 of the Act:at. the 
time when they were filed, : it 


had complied with sub-section,.(2) “of 
Section 7 of the Act and that- the. aues- 
tion of levying interest on. the. amount 
of tax which it deposited on the . basis 
of the revised returns for the „period 
~ prior to the date: of the revised returns 
did not arise., On -behalf, of the depart- 
ment it is urged before us- that the 
words “on the basis of return” occurring 
in sub-section (2) of Section 7 of the 
Act must be read as on the-basis of .a 
true and proper return in the context 
in which these words appear, in the sta- 
tute and if ¢hey are so read, the asses- 
see is liable to pay interest on-the d2- 
ficit amount of tax which was made good 
on October 20, 1978, for the period b2- 
tween the date on which such deposit or 
deposits had to be made under Sec. 7 (1) 
ofthe Act.read with Rule 25 of the Rules 
and the date on ‘which they were at- 
tually miade. 


23. We are concerned , .in this case 


virtue of the charging ` provision in a 
i Penalty ordinarily be- 
comes payable when it is found that an 
assessee has wilfully violated any of the 
statute. Inte- 







held and the extent of delay in pavirg 
it, It may not be wrong to say that 
uch interest is compensatory in charac- 
ter and not penal. 


24, In order tn understand the case of 
the assessee, we may classify the register- 
ed dealers into the following different 
classes: 


1. A registered dealer who files his re- 
turh showing a higher taxable turnover 
than the actual turnover which is ulti- 
mately found to be taxable at the time 
of regular assessment and who pays tax 
under Section 7 (2) of the Act on the 
basis of the return. 


2. A registered dealer who files atrue 
and proper return and pays tax en the 
basis of such return within the time al- 
lowed. 


‘A..C. C. Lid. v. Commercial: Tax :Officer. Kota 


S. C. 1903: 


3, A registered dealer who. does net 
file any return at all as required by. See- 
tion 7.{1) and. pays. no tax, under Ser. x 
(2) of the Act. . 

4, A> registered. dealer Sha fles a true 
return but does not pay the full amount 
of tax as required by: Section 7 (2) and. 

‘3: A registered dealer who files a re- 
turn but wrongly claims - either ‘ the 
whole or‘any part of the turnover as 
not taxable and pays under Section T (2) 
of the: Act that amount of tax, which 
according to him is payable, on . the 
basis -of the return. : 
` 25. In the case of a registered dealer 
falling under class (1). no question of 
payment of interest would arise as the 
amount of tax paid by him at the time 
of filing the return is much more than 
what is actually due and payable by him 
under the Act. ‘The extra tax paid by 
him becomes refundable after the regu- 
Tar assessment is completed in view of 
Section 7 (4) of the Act. In the case 
of a registered dealer falling . under 
class (2) alse no question of payment of 
interest arises as there is no shortfallin 


" payment of the tax. 


26. If the contention of the assessee 
urged in this case is accepted, no inte- 
rest becomes payable even by registered 
dealers falling under classes 3, 4 and 5 
because (a) in the case of a registered 
dealer falling under class (3) who has 
not filed any return at all. no occasion 
would arise’ to claim interest on any tax 
‘due on the basis of return’ as there is 
no return at all, (b) in the case of a 
registered dealer falling under class * (4) 
who files a true return but does not 
pay full, amount ‘of tax under Section 7 
(2) the assessing authority is ‘entitled to 
ignore it under sub-rule (4) of Rule 25 
of the Rules and when the return is 
not taken cognisance of, there will be 
no return on the basis of which inte- 
rest can be computed and (c) in the 
case of a registered dealer coming with- 
in the purview of class (5) who has fi- 
ed a.return but has wrongly claimed 
either the wholé or any part of the 
turnover as not taxable and paid under 
Section 7 (2) of the Act oniy that 
amount of tax which according to iim 
is payable as tax as he would have naid 
whatever is payable on the basis of the 
return. The resulting position would 
be that elause (a) of See. 11-B of the 
Act which clearly imposes the Hability 
on the assessee who has not paid the tax 
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due by him within the period 


allowed 
by law becomes either is 


unworkable * or 


meaningless. A fair reading of Sec- 
tion 11-B of the Act suggests that the 
Act expects that all assessees who „are 


liable: to pay sales tax should file a true 
return within the period prescribed 
under sub-s, (1) -of S.7 and should pro- 
duce atreasury receipt ora receipt of anv 
bank authorised to receive money on be- 
half of the State Government showing 
that full amount of tax due from them 
has been paid. - 


27. The argument: pressed before us 
on behalf of the assessee is that since 
Section 7 of the Act does not expressly 
say that a registered dealer who has 
not filed any return ora person who has 
claimed that his turnover or ary part 
thereof is not taxable and has not paid 
tax due in respect of such disputed 
turnover should also pay interest on the 

. tax which is legitimately due to the 
Government but withheld by him, no 
interest can be claimed under Sec. 11-B 
of the Act in such cases. Section 7 of 


the Act which deals with the submis- 
sion of returns is not a charging section 
but a machinery section. It is settled 


made 
provi- 
be- 
which 


law. that a distinction has to be 
by court while interpreting the 
sions of a taxing statute 
tween charging provisions 
impose the charge to tax 
machinery provisions which provide 
the machinery for the quantificetion of 
the tax and the levying and collection 
of the tax so imposed. While charging 
provisions are construed strictly, machi- 
nery sections are not generally subiect 
to a rigorous construction. Th courts 
are expected to construe the machinery 
sections in such a manner that acharge 
to tax is not defeated. The above rule 
of construction of a taxing statute has 
been adopted by this Court in India United 
Mills Ltd. v. Commissioner of Excess Pro- 
fits Tax. Bombay, (1955) 1 SCR 810: (AIR 
1955 SC 79) in which Section 15 of the 
Excess Profits Tax Act came up for con- 
sideration. The Court observed in that 
ease thus (at p. 82): 


“That section is, it should be’ em- 
phasised, not a charging section, but a 
machinery. section. And a machinery 
section should’. be so 
effectuate the charging section.” 

28. The above vrinciple was followed 
by this Court in Gursahai Saigal v. Com- 
‘missioner of Inicome-tax, Puniak - (1963) 


A. ©. C. Ltd: v.' Commercial Tax Officer, Kota. 


and ' 


constru2d as’ to 


A. I. R 


3 SCR 893; (AIR 1963 SC 1062)-in which 
it was observed thus (at p. 1064): 
“Now it is well recognised that the 
rule of construction on which the asses- 
see relies applies only to a taxing pro- 
vision and has no application to all pro- 
visions in a taxing statute. It does. not, 
for example, apply to a provision not 
creating a charge for the tax but laying 
down the machinery for its calculation 
or procedure for its collection. The 
provisions in a taxing statute dealing 
with machinery for assessment have to 
be construed bv the ordinary rules of 
construction, that is ta say. in accord- 
ance with the clear intention of - thé 


legislature which'is to make a charge 
levied effective”. 

28. In deciding Gursahai Saigal’s 
ease (AIR 1963 SC 1062) (supra) the 
Court followed the observations made 


by the Privy Council in Commissioner 
of Income-tax v. Mahaliram Ramiidas 
AIR 1940 PC 124 and by the House of 
Lords in Whitney v. Commissioners of In- 
land Revenue. In the case of Mahaliram 
Ramiidas (supra) the” Privy Council ob- 
served: 


“The section,- “althouak it. is. a pat of 
a taxing Act, imposes no. charge on the 
subiect, and deals merely with the 
machinery of assessment. In interpret- 
ine provisions of this kind the rule is 
that that construction. should be preferred 
which makes the . machinery workable 
utres valeat-notius: auam pereat.” 


In Whitney’s case (supra). Lord Dune- 
din made the “following observations: 


“My Lords, I shall now permit myself 
a general observation. Once that it is 
fixed that there is liability, it is ante- 
cedently highly improbable that the 
statute should not go on to make that 
liability effective. A statute is design- 
ed to be workable. -and the interpreta- 
tion thereof by a Court should be to 
secure that object, unless crucial omis- 
sion or clear direction makes that end 
unattainable. Now, there are three 
stages in the imposition of a tax: there 
is the declaration of. liability, that is the 
part .of the, statute which determines 
what. persons in respect of what pro- 
perty are liable. Next. there -is the 
assessment. Liabilitv does not depend 
on assessment. That, ex hypothési. has’ 
already been fixed. But assessment 
particularizes the exact sum: which a 
person liable has to pay. Lastly,” come 
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“tioned his liability to pay interest: 


the methods: of recovery, if the person . 
taxed does not voluntarily pay.” 


312 The circumstances under which 
the above principle was applied by this 
Court in Gursahai Saisal’s’ case’ :- 
1963 SC 1062) (supra), _are interesting. 
That was a case i in-wkich an assessee 
who was charged with interest under 
sub-section- (8) of Section 18A of tke 
Indian Income-tax Act, 1922 had ane 

is 
contention was that interest payable 
under sub-section (8) of. Section 18A of 
that Act had to be calculated in the 
manner laid down in, sub-section (5) 
thereof, Since sub-section (6) of Sec- 
tion 18A of the Act-provided that where 
in any year an .assessee had paid tex 
under sub-section (2) oz sub-section (3) 
thereof on the basis of his own estimate 
and the.tax so paid was less than eighty 
per cent of the tax determined on the 
basis of regular assessment simple inter- 
est at the rate of six per cent per annum 
from the Ist day of January in the finan- 
cial year in which the tax was paid up to 
the date of the said regular assessment 
should be payable by the assessee and as 
he had not paid any tex at all, it was 
urged that it was not possible to calcu- 
late interest in the. manner laid down in 
sub-section (6). The Ccurt rejected the 
contention of the assessee. following the 
decision of the Privy Council and the 
House of Lords referr2d.to above that 
the words “from the Ist day of January 
in the financial year m which the tax 
was paid” obviously cculd not literally 
be applied to a case where no tax had 
been paid but since on a- true construc- 
tion those words meant: “from the Ist 
day of January in the financial year in 
which the tax ought to have been paid”, 
the assessee was liabl2 to pay interest, 
This Court observed .(at p. 1066): 





“Iit would not be doing too much vio-~ 


Tence to the words used to read them in 
this way. The tax ouzht to have been 
paid on. one or other of the dates earlier 
mentioned. The intenticn was that inter- 
est should be charged from January 1 
of the financial year in which the'tax 
ought. to have been paid. Those who paid 


the tax but a smaller amount and these 


who did not pay tax at all would then 


_be put in the same position substantially 


which is obviously fair and was clearly 
intended. Which is the precise financ‘al 
Year in any . case would ‘depend on its 
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facts . and this would. make..no difference . 
in the construction . of the provision.” 


“32. ` We ‘are in ~ respectful agreement 


with the method of approach adopted by 


this Court in Gursahai Saigal’s-caSe (AIR 
1963 SC 1062) (supra). It is the duty of 
the Court while interpreting the machin- 
ery provisions of a taxing statute to give 
effect to its manifest purnose having a 
full view of it. Wherever the intention 
to impose liability is clear courts ought 
to have no hesitation in giving what we 
may call a common sense interpretation 
to the machinery’ sections so that the 
charge does not fail. 


33. In the present case,ifwe construe 
the words “on the basis of return” oc- 
curring in sub-s. (2) of. S. 7 of the Act as 
on the basis ‘of a true and proper return 
which ought to have been filed under 
sub-s. (1) of S. 7 then all the three classes 
of persons viz. (i) those who have not 
filed any return at all and who are later| 
on found to be liable to be assessed, (ii) 
those who have filed a true return but 
have not deposited the full amount of 
tax which they are liable to pay and 
(iii) those who have filed a return mak- 
ing a wrong claim that either the whole 
or any part of the turnover is not tax- 
able and who are subsequently found to 
have made a wrong claim, would be 
placed in the same position and they 
would all be liable to pay interest on 
the amount of tax which they are liable 
to pay but have not paid as required by 
sub-s. (2) of S. 7 of the Act. We are of 
Opinion that this view is in conformity! 
with the legislative intention in enacting 
S. 11B of the Act. 


34. We have carefully gone each 
the decision of five learned judges of this 
Court in State of Rajasthan v. -Ghasilal 
(1965) 2 SCR 805: (AIR. 1965 SC 1454) 
and we are humbly of opinion that it is 
distinguishable from the present case. In 
Ghasilal’s case (supra), this Court was 
concerned with.the question of sustain- 
ability of penalties imposed under’ the 
Act and_not interest leviable under Sec- 
tion 11B. The relevant facts in that case 
were these: The respondent therein who 
was a dealer within the meaning of the 
Act filed a writ ‘petition in the High 
Court of Rajasthan challenging the mak- 
ing of assessment on his. . turnover for 
the year 1955-56 on the ground that the 


Rules ‘which had been . published on 


+ 
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- March 28, 1955 were`ʻinvalid. On January 
` 9, 1958 the High Court passed an interim 
order stating that “the petitioner will 
keep proper accounts and. file =he-pre- 
scribed returns but shall not bė -assessed ` 
tll further— orders”. While. the petition 
was pending in the~High Court, Ordin- 
ance No. 5 of 1959 was “promulgated on 
November ‘6, 1959 validating tħe—Rules. 
Thereupon the respondent therein with- 
drew the writ petition. On December 17, 
1959, the Rajasthan Sales Tax Validation 
Act (Rajasthan Act 43 of 1959) replaced 
the Ordinance. The effect of the Ordin- 
ance and the Validation Act was to valid- 
ate the Rules even if any defect existed 
in the making of the Rules. On Dacember 
4, 1959, the Sales Tax Officer called upon 
the respondent therein to pay the tax 
due by him within a week as the. writ 
petition had been withdrawn end dis- 
missed. The respondent had filed his re- 
turns earlier and also had denosi-ed cer- 
. tain amounts towards tax. On April 25, 
1960, the Sales Tax Officer made an as- 
sessment in respect of the accounting 
period November 3, 1956 to October 22, 
1957 and -also. proceeded to . impose a 
penalty of Rs, 400/- under Section 16 (1} 
(b) of the Act. Justifying the imposition 
of penalty, he observed thus (at p. 1455): 


“The assessee has not deposited tax of 
the quarters on the due date, the tax de- 
posited for 4th quarter is very laze, i. en 
after two years the assessee was given 
a notice and in reply to which he refer- 
red the stay order of the Hon’ble High 
Court -granted to him in a writ petition 
filed challenging the validity of sales tax 
rules made under the Act. The stay 


` ‘order of the Hon’ble High Court does 


not say that the assessee is allcwed to 
withhold the tax. On the contrary. it 
direct&~that the petitioner (assessee) will 
keep vroper accounts and file “prescribed 
returns but shall not be assessec. This 
clearly shows that, the a&sessee should 
have filed returns inntime and according 
to Section .7 (2) the treasury ` chellan of 
the deposit should have accompanied 
them. This amounts to contravention of 
the mandatory provision’. The writ. was 


dismissed on 28-4-58 (sic) (23-11-59). ‘even i 


the amount was not deposited till 17-125 
59. This shows that the assessee withheld 
_the tax intentionally”. ` 


35. The Deputy Commissioner of 
Gales Tax (Appeal), Kotah dismissed,:the 
appeal . upholding the above penalty. 
Similarly on December 6, 1960, the Sales 
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Tax Officer assessed the ‘réspondent in 
respect of aċcounting veriod October 23, 
1957 to November 10, 1958 and imposed 
a penalty of Rs. 1,000/- for not. deposit- 


“ing.the tax in time on the same grounds. 


The nr respondent questioned. the penalties 
in respect of the aforesaid. two years be- 


fore. the: . High Court. _ The 
High Court. quashed them... Against 
the orders of the High Court, the-State _ 


of Rajasthan: filed . two 
were disposed of by this 
judgment. rendered in the 


-Court by the 
above case. 
denended 
upon the true construction of clause (b) 
of Section 16 (1) of the Act which read: 

"16. 1) —'If any, person — 

(a) asi reqerereseege OP, 

(b) has without reasonable cause failed 
to pay the tax due within the time.al- 
lowed: or 


(cì has without reasonable cause failed 


to furnish the return of his turnover, or | 


failed to furnish it within the time al- 
lowed; OF | sesevsrsesssesssressaaoneasraersoonssre 


seos vesena ee oe, caa — ossoos  tosgon 


the assessing ; authority may direct that 
such person shall pay by way of penalty, 
in the case referred to in clause. (a) in 
addition to the. fee payable by him, a 
sum not exceeding . Rs, 50/- and in the 
ease referred‘ to in'clause (b) in addi- 
tion to the amount payable by him, a 
sum not exceeding - half of that amount, 
and that in cases referred to in clauses (c) 
and (d). in addition to the tax payable 


Or ee ery 


by him, a- sum not exceeding half the- 


amount of tax determined: -: in the case 
referred to in clause (e), in addition to 
the tax payable by him, a sum not ex- 
ceeding double’ the amount of tax, if any 
which would! have ‘been avoided if tax- 
able turnover as returned by such per- 
son had ‘been accepted as correct turn- 
over, and in the cases referred to in 


` Cis. (f), (ff) and (R), a sum “not ces 


Rs. 100/-". ` 

36. Sikri, J. (as he then was) who, de- 
livered the judgment of this Court ob- 
served thus (at p. 1456) — ` 
_ 'In our opinion, there : has ‘been no 
breach of S. 16 (1) (by) of the Act, and 
consequently, ;_ the ‘orders imposing the 
` penalties cannot be, sustained. According 
to the terms of Section 16 (1). (b), there 
must be a tax due and there must be a 
failure to pay the ‘tax’ due -within the 
time allowed.. There was some discussion 
pefore us as to the meaning of the words 
time allowed’, but we Teea not decide 


appeals which 
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in this case whether th= words ‘time al- 
lowed’ connote time allowed by an’ as- 


_ sessing authority. OT tirre—allowed: byva- the Stax, if any, payable by, ‘him, a sum 


provision in the Rules or the Act, or all 
these things. as weareof the view that 


A. C. C. Ltd? vi" Commercial ‘Tax. Officer.’ Kota ` 


no tax was due within the terms of- 


S. 16 (1) (b) of the’ Act ` Section 3. the 
charging section. read with S. 5 makes tax 
payable. i. e., credtes ‘a liability to pay 
the tax: That is the normal function ofa 
charging section in a taxing statute. But 
till the tax payable is ascertained by the - 


assessing authority uncer S.- 10, or "by .- 


the assessee under S. 7 (2); no “tax” “can 
be said to be due within S, 16 (1) (b) 
of the Act, for till then there is only a 
liability to be assessed’ to tax.” (Under- 
lining by us). - 


37. A careful reading of the above 
passage shows that this Court held.that 
Section 16 (1) (b). which provided for 


the imposition of penalty. when ‘an as-. 


sessee had without r2asonable cause 
failed to nay the tax due within the 
time allowed, was not attracted as no tax 
_ was_due, within’ the terms of Section 16 
(1) (b) even though it was _payable by 
virtue of Section 3 read with Section 5 
“of the Act. Now Section 11B (a) which 
provides for levying interest on- failure 
to pay tax, states that i? the amount- of 
any tax payable under sub-sections (2) 
and (2A) of Section 7 is not paid within 
the period allowed the dealer shall be 
liable to pay interest at the prescribed 
rate during the time ‘he continues to 
make default ' in the payments. Sec- 
tion 11B (a) of the Act does not refer to 
any tax_due. 


3$. At this stage it fs’ necessary to 
refer to certain legislative changes that 
have. taken place ‘sincé the decision in 
Ghasilal’s case (AIR 1965 SC 1454) 
(supra) was delivered. Seztion 16-(1) (c) 
as it stood then has been amended and 
Section 7AA providing for levy of 
penalty for failure to furnish returns 
has been inserted in the Act by Rajas- 


than Act 11 of 1969. Section TAA reads - 


thus:— 


“7AA. Penalty for failure to furnish 
returns. — If the assessing authority in 
the course of any proceedings under this 
Act is satisfied that any dealer has with- 
out reasonable cause failed to furnish 
the return under sub-section (1) of Sec- 
tion 7 within the time allowed. he may 
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direct“ that such. dealer. shall pay by way ` 
of penalty; in addition to the amount of 


eaual to two per cent of the , tax, for 
every month during which the . default 
continued but not exceeding in the! age, 
groente, fifty per. „cent of the tax.” 


39. Section 16 (1), as it now stands, 
does not deal with levy of penalty for 
filing the prescribed return _as_it-is hro-—-- 
vided by Section 1AA- 56E out above. | It 
is also to be pointed.” -out that sub-sec- 
tion -(2A) was 5 inserted in Section 7, by 
“Rajasthan Act 13 of "1963 providing that 
notwithstanding, anything. contained in 
sub-section (2).of , Section 7. the State 
Government may by notification in the 
Official Gazette require any dealer. or 
class of dealers ‘specified therein to pay 
tax at intervals shorter than those pre- 
scribed under Section 7 (1). In such 
cases the proportionate tax on the basis 
of the last return has to be depasited at 
the intervals specified in the said noti- 
fication in advance. These features clear- 
lv show.. that the tax that is payable 
under Section 3 read.with Section 5' of 
the Act has to be paid. -along with the re- 
turn within the time- allowed . for that 
purpose and if Section 7. (2A) applies it 
has to be paid in advance at stated inter- 
vals. Section 11B with which we are 
concerned was added by Rajasthan Act 11 
of 1969. Clause (a) of Section’ 11B states 
that if the amount of any tax payable 
under’ sub-sections (2) and (2A) of Sec- 
tion 7 is not paid within the period al- 
lowed interest at the prescribed rate has. 
to be paid on that’ amount from the day 
commencing after the end of: the said 
period. ’Period allowed’ means period al- 
lowed by the Act and the Rules or such 
extended period under the. proviso to 
Section ‘7 (1). It is thus clear that in 
cases to which Section 7 (2) of the Act 
applies interest has to be paid on the tax 
payable but which has not been paid 
from the last date on which the return 
has to be filed for the’ assessment year 
in question and in cases to which. sub- 
section (2A) is applicable. from the last 
date-on which the advance tax has to be 
paid. The amount of interest has no 
doubt to be calculated after the actual 
amount of tax payable is assessed and ` 
necessary adjustments are made. We do 
not think that in taking the above view 
we have in any way disregarded the 
decision in Ghasilal’s case (AIR 1965,SC 
1454) (supra),:in which the-question . of 
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payment Of interest under Section 11B 
did not at all arise for consideration. ` 

40. Our learned brother Bhagwati, J. 
in his opinion while dealing with the ap- 
plicability. of Section 11B (a) has observ- 
ed that the scheme of taxation envisaged 
in the Act clearly shows that ‘it is only 
when the assessment is made and speci- 
fied in the notice of demand or in the 
absence of such specification thirty days 

: from the date. of service of such notice 
expires that the amount of tax as asses- 
sed becomes payable ~by an assesses. 
With great respect, we have to state that 
we depend upon Ghasilal’s case (AIR 
1965 SC 1454) (supra) itself to hold that 
for purposes of Section 11B (a) the tax 
becomes payable before assess- 
ment is made by virtue of Section 3 read 
with Section 5 and sub-sections (2) and 
(2A) of Section 7 of the Act and the 
Rules framed thereunder, even though, 
it becomes due when return is filed 
under Section 7 (2) or ascertained under 
Section 10. That a tax can become pay- 
able even before assessment is also clear 
from the observations of Sikri, J. (as he 
then was) in Ghasilal’s case (supra), to 
the effect that “Section 3, the charging 
section read with Section 5, makes tax 
payable i. e. creates a liability to pay the 
takarik But, till the tax payable is as- 
-certained by the assessing authority 
under Section 10 or by the assessee under 
Section 7 (2), no tax can be said to be 
due within Section 16 (1) (b) of the Act 
for till then there is only a liability to be 
assessed to tax”. (Emphasis added). 

43. We are of opinion that either by 
delaying the filing of the return or not 
filing it at all or by filing a return 
wrongly claiming that a certain part of 
the -turnover is not taxable or by not 
disclosing a part of the taxable turnover 
in the return an assessee cannot escape 
the liability to pay interest under S. 11B 
(a) on the amount of tax- withheld, as a 
consequence of his own action or inac- 
tion, from the last date on which it had 
to be paid as per sub-s. (2) or sub-s. (2A) 
of S. 7, as the case may be, read with 
the Rules. An assessee ‘cannot contend 
that interest does not accrue under Sec- 
tion 11B (a) on the tax payable by him 
where the time to file .the return has 
elapsed until he actually files a return 
admitting the liability to nay such tax or 
until assessment is made. Se 
_.42, .We are of the view that the sta- 
tutory liability under S: 11B fa): arises 
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wherever there is default in payment: of 


‘the tax within the period allowed by law 


irresnective of any -doubi” which an as-| 
sessee may be entertaining about the} 


liability to pay the tax. 


43. It is not disputed in this case that 
freight charges had to be included in the 
taxable turnover of the assessee men- 
tioned in the return that were filed within 
the prescribed time under S.7 (1) of the 
Act and that the tax payable in respect 
of freight charges should have been paid 
as required by sub-s. (2) of S. 7 before 
the returns were filed. The fact that the 
question relating to the liability of the 
assessee to pay sales tax in respect of the 
freight charges was decided by the Sup- 
reme Court subsequently does notin any 
way affect the question which arises for 
consideration in this case. The decision of 
this Court did not create any new liabil- 
ity, It only declared that such a liability 
was existing. at . the relevant point of 
time. Since it is clear that the amount of 
tax due in respect of the freight charges 
which was payable under sub-section (2) 
of S. 7 was not paid within the period 
allowed, S. 11B is clearly attracted and 
the liability to pay interest as reanired 
by it arises. | f ; 

44. On behalf of the. State Govern- - 
ment, an alternative contention was 
urged in support of thè levy of interest 
on the tax. payable in respect of the 
freight charges relying upon the new 
Section 11B which was substituted by 
the Rajasthan Sales Tax (Amendment): 
Act, 1979 in the plaze of Section 11B 
which was in force during the relevant 
period. The relevant part of the new Sec- 
tion 11B reads thus: f 

“11B. Interest on failure to pay tax, 
fee -or penalty. 

(1) (a) Where any registered dealer or 
any other dealer has furnished returns 
but has not psid the tax as per return or 
within the time allowed by or under the 
provisions of this Acz, he shall be liable 
to pav interest on the whole or that part 
of the amount of tax which was not paid 
as per returns within the time as afore- 
said, at the rate of one and a quarter per 


*cent per-month from the date by which 


he was required to pay the tax by or 
under the provisions of this Act for a 
period of three months and one anda. 
half per cent per month thereafter until 
the date of payment: ; x 
(b) Where any registered dealer or any 
other dealer has furnished a revised re-' 


‘ 
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„turn as provided under. sub-section ` (3) 
~af. Section 7, which revised return shows 
that amount. of tax - larger ‘than that al- 
ready paid is jg payable: -suet dealer , shall 
“be liable to pay interest on the excess 
amount of tax at such rate and for such 
period as provided in clause (a) of . this 
sub-section as if such amount of tax: pnay- 
able as pér the revised reziwn was the 


amount of tax pavable according to the 


Original return;........cesceeeee oes 


45. It was contended that as Cls. (a) 
and (b) of sub-sec. (1) of Section 11-B 
extracted above were declaratory in 


chracter and merely explained what the- 


Legislature “meant by enacting Sec- 
tion 11-B as it stood before the substitu- 


tion, the assessee was liable to pay inte- © 


rest on the amount of tax payable in 
respect of freight charges ander Cl. (b) 
œf sub-section (1) of the new Sec- 
tion 11-B. Since we are of the view 
that the assessee was liable to pay inte- 
rest on the tax in question under Sec- 
tion 11-B of the Act as it stood prior to 
the amendment, we do not find -it 
necessary to express any opinion on this 
alternative contention urged on ` behalf 
of the State Government. 


46. Inthe result, we allow. the peel 
in’ part and set aside the ‘impugned orders 
to the extent they direct the assessee to 
pay the penalties. The apreal in so far 
as the levy of interest uncer the im- 
pugned orders is concerned is dismissed. 
In view of the circumstances of the 
case, the parties shall pay and bear their 
own. costs, : 

ORDER 


¢ In accordance with the Opinion of 
the maiority, the appeal is allowed in 
part. The penalties 
-assessee under the impugned orders of 
assessment are set. aside. The appeal in 
so far as the levy of interest is concern- 
ed is dismissed. The parties shall bear 
their own costs. : 

>. s. Appeal partly allowed. 
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Virendra- Singh v. State of Maharashtra 


imposed on ‘the . 


‘disposed of by the 


S. C. 1909. 


(A) Constitution of India, Art. 22 (5)— 
Preventive detention — Documents . and 
materials forming basis.of detention not 
` eapplied along “with order of | detention 

= Order is void.. ATR..1980 SC 198 and 

AIR.. 1981 SC 431, Relied on.- . (Para D 


(B) Constitūlion-of -India, Art. 22 (5) — 
Preventive detention — - Representation— i 
Disposal thereof by Detaining Authority~- 
after more than a month after it was 
sent — No reasonable explanation for 
delay — Detention is void. (Para 1) 


Cases Referred: Chronological Paras 
AIR 1981 SC 431: (1980) 4 SCC 544: 

1980 Cri LJ 1487 1 
AIR 1980 SC 1983 :.(1980) 4 SCC 531 1 


ORDER:— This petition has been filed 
by the son-in-law of the detenu praying 
that the detenu may be released as the 
constitutional safeguards . contained in 
Art. 22 (5) of the Constitution have’ not 
been complied with. Admittedly, the 


‘order of detention was passed on 9-10- 


1980 and the grounds were supplied to 
the detenu on 1-11-1980 when he was ar- 
rested but without the documents and 
materials which were supplied on 5-11- 
1980.: The detenu made a: representation 
on 13-11-1980 which was disposed of. on 
13-12-1980. In this case as the documents . 


and the materials forming the basis of 


the order of detention had not been sup- 


plied to the detenu along with the order 
of detention when the same was served | 


on him, the order is rendered void as 
held by. this..Court in Smt, Icchu Devi 
Choraria v. Union of India, (1980) 4 
SCC 531: (AIR 1980. SC 1983) and in 
Smt. Shalini Soni v. Union of India, 
(1980) 4 SCC 544: (AIR 1981 SC 431). -` 
Moreover, the order of ‘detention suffers: 

from another infirmity, namely, that the _ 
representation’ made by the detenu was’ 
detaining authority 
more than a month after the representa- 
tion was sent to it.. No reasonable expla- 
nation for this: delay ‘has been given 
which violates the constitutional safe- 
guards. enshrined under Art. 22 (5) and . 
makes the continued detention of the . 
Getenu void. For these reasons, there- | 
fore, we allow this petition and’ direct 


the getem to be released: forthwith. 


i 


Petition allowed. 
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AUR 1981 SUPREME COURT 19189, 
: (From :— Andhra: Pracesh)* ~ 


D. A. DESAI, A. D. oe AND ` 


R. B: MISRA, JJ. 
Civil- 


`P. Venkaiah; 
_-—-Rao’ änd others, Respondents. . 

(A) A. P. Motor Vehicles Rules (1964), 
Rule 272 (iv) (a) proviso — It is. not. hit 
by Article 19 of the Constitution — 
Nature and purpose of the proviso, (Con- 
stitution of india, Article 19}, i 


The Proviso occurring in Rule 212 (iv) 
(a) does not impose an unreasonable re- 
striction on the right-of ‘citizens to carfy 
on business and therefore it is: not hit 
by provisions of. Article 19 of the Con- 
stitution, The rule , contained therein 
is salutary and is obviously meant to 
avoid monopolies. It appears to be em- 
inently | reasonable that under , this 
provisc an applicant is given the option 


of choosing either the, residential or 
sector qualification for the: award | of 
‘marks inasmuch as the merit accruing 


to the applicant by, reason of being 
clothed with one of them would overlap 
that for which he might get credit by 
reason of the other. W. A. No. 412 of 
of 1969, Dj/- 28-10- 1969 _ (Andh. Pra.), 
Affirmed. (Para 5) 


(B) A. P. Motor Vehicles ‘Rules (1964), 
Rule 212 (1): (ii) (a) — Expression “new 
entrant’ — Meaning and isterpretation 
of — It means new entrant to stage 
carriage busitiess only and not to motor 


transport - business © — , (Words, and 
Phrases — “New”)., 
Expression “New entrant” occurring 


in Rule 212 does not refer to the per- 
` sons who take up the business of motor 
transport for the first. time. The.new 
entrants referred. to therein are the new 
“entrants” to the stage carriage busi- 
- ness cnly. AIR 1972 SC 1535 followed. 
W. A. No. 412 of 1969, D/- -28-10-1969 
(Andh Pra) affirmed. (Para 7) 

A set of things which is d:fferent from 
that immediately preceding it may well 
be called new. Furthermore, a situation 
which once existed and then ceased to 
exist (disappeared) may properly attract 


the word. “new” on reappearance. 
(Para 8) 


*Writ ‘Appeal No. 412 of 1969, D!- 28-10- 
1969 (Andh. Pra.). 
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P. Yenkaiah v. G, Krishna, Rao ` 


Appellant v. G, Krishna - 


- for. Respondents. 


granted under the Motor 


and 5. -i 


. Rules. 


! 
A.L R. 


` The adjuva “new” would certainly 
be applicable to a person who was once ~ 
in the line of operators of stage-cSfriag- 
es but who has as_long-ceased to be so and 


Pare: F urha seas an 
7a. SSQES enify into that line afresh, 
ppeal No. "1625 of 71970, -Dj}- ` and this connotation of the word is not 


excluded :by the context in which the 


word has ‘been used in R, 212. - (Para 8) 
Cases Referred : . Chronological Paras ~ 


AIR 1972' SC -1586 i 7 


: Mr. T.'V. R. Tatachari, Sr. Advocate 
(Mr. A. V, V. Nair, Advocate with him), 
for’ Appellant; Mr. K. R. Chowdhary; 


- Advocate.-(for No, 1) and Mr, G. Nara- 


yana-Rao Advocate (for Nos. 2 to 4), 


_KOSHAL, J.:— The bone of conten- 
tion in this appeal by special leave con- 
sists ~of; two stage carriage . permits 
Vehicles Ach 
(hereinafter called the Act) in relation 
to ‘the route Chirala ` Railway -Station 
to Vetapalem, the. claimants to ` which 
now „are Venkaiah (the appellant), 
Krishna Rao (respondent No. 1) and 
Nagendrudu (respondent No. '5). ‘By the 
impugned judgment a Division Bench of 
the High Court of Andhra Pradesh has 
dismissed, an appeal under clause 15 of 
the ‘Letters Patent and has upheld the 
judgment ef a single Judge of that 
Court’ by which the order of the State 
Government was reversed and the per- 
mits were granted to respondents Nos. 1 


! 

2. Before wë proceed to lay, down the 
facts leading to the present contest we 
may refer with advantage to Rule 212 
of the A. P. Motor Vehicles Rules, 1964 
which’-have .beén framed under the Act 
and are: hereinafter: referred to as tha 
. The. mere at note ta thal rule 
reads: , \ 

"Grant; Variation, Sipon or Can- 
cellation' of stage carriage permit — 
Guiding. ‘principles” : : 

The rule is divided into six clauses 
out of whith we are concerned only 
with Cls. (i), (ii), (iif) and (iv) and the 
Same, in’ so far as- they are relevant for 
the’ purposes of this _appeal, .are repro- 
duced below: ~ 

_ “(i) Routes shall be incited as :— 

(a) Short routes including shuttle 
services — This class or route will cover 


a distance of up to 50 kilometres. N 


: (b) Medium ` routes — This class of 


‘route will cover a distance varying from 


50 kilometres to 120 kilometres, 


1981 — 
' (c) Long ‘routes — This class of- route 

will cover a distance o$ more (Man 120 

kilometres. : 

(ii) Other things’ belie saval. pre- 

“ference shall be ave to applicants as 
follows :— 

(a) for short ies including shuttle 
` services to new entrants, 

(b) for medium routes to applicants 

with 1 to 4 stage carriages (excluding 
- spare buses). 
_ “(ii) The ~Transport athorities shall———— 
in deciding whether to -gzarit™ or : -refuse 
to grant a stage carriage, permit, “have 
regard to the following matters in ad- 
dition to those specified in sub-sec. (1) 
of Section 47. — 

The applicants 
and those who are found to be unsuita- 
ble on one or more of the following 
“principles, shall be disqualified, reasons 
being given for the decision of the trans- 
_port authority whenever an applicant is 
disqualified, 

(1). Financial instability 

(2) If the- history sheet is not clean... 

(3) If there is~evidence that the ap~ 
plicant has been traffickirg in Feo: 
either benami or otherwise“ : -~ 

(4) If the applicant has no warka 
facilities or. other arrangements to. at- 
tend to repairs efficiently: 


—- 


(5) If the applicant has no main office 
or branch office on the roate or resides 
beyond 8 kilometres from the route ap- 
plied for to control the service. - 


(6) If the application is on behalf of 
others in order to evade rules. 

“(iv) After eliminating the applicants 
in the manner laid down in clause (iii) 
above, marks shall be assigned as fol- 
lows for assessing the different qualifi- 
cations of the applicants zor the grant 
of permits — : 


(a) Sector or residential qualifica- 
tions — 
© (1) Four marks may be “awarded to 
the applicant who has his place of busi- 
ness or residence at either terminus of 
the route applied for, and two marks 
may be awarded to the applicant who 
resides on the route (but not at either 
terminus) or within 8 kilometres from 
“the route, co f 

(2) Marks may be awarded to the ap- 
plicant who has sector qualification on 
the route applied for, as follows:— 


P, ‘Venkaiah "We 


shall- first be screened . 
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(i) - where —the.-sector qualification is 
between 1: per cent anid~25. per- cent of - 
the total distance of the route applied l 
for — One mark; 

(ii) where the sector qualification is 
between 26 per cent’ and 50 per cent of- 
the total distance of the route applied 
for — Two marks; : 

Gii) where the sector qualification is 
between 51 ‘per cent and 75 per cent of 
the total distance of the route applied 
for — Three marks; . and 

(iv)—-where the sector qualification is 
above 75 percent of the total distance 
of the route applied for:— Four marks: 

Provided that if the applicant has’ 
both. residential and sector qualifications, 
he may be given marks either for resi- . 
dential qualification or for sector quali- 
fication, wincicvet is more advantageous 
to him. - $ : 

(b) & (0) eee Sienn 

It will be seen that the rule lays 
down a scheme for the evaluation of 
the merit of various applicants for 4 
stage carriage permit and for that pur- 
pose classifies routes as short routes, 
medium routes and long routes, Accord- 
ing to Clause (ii) preference has to be 
given.to those applicants in the matter 
of grant of permit for short routes who 


„are “new entrants”. Clause (iii) provides 
criteria for weeding out undesirable ap- 


plicants. _ After the elimination process 
is over, “the. evaluation -of the merit of 
the remaining applicants starts under 
Clause (iv) which provides for marks 
being awarded for sector. or residential 
qualifications as laid down im paras (1) 
and (2) of sub-clause (a) thereof. ~~o 
sub-clause. (a) has been added a proviso ~ 
which states that if an applicant-is pos= 
sessed of both residential and sector 
qualifications he shall be awarded marks 


“only for one of them so, however, that 


he is given credit for the qualification 
more advantageous to him mark-wise. 
3. We may now state the relevant 
facts. In the year 1957 road transport 
was nationalised in the State of Andhra 
Pradesh. Just before’ that’ the appellant, 
respondent’-No, 1 and respondent No. 5 
held 1, 3 and 1 stage carriage permits 
respectively, but on nationalisation they 
were deprived thereof. ‘Subsequently the 
appellant and respondent No. 5 were 
granted one ‘such permit each while 
none was issued in favour of respon- 
dent No, 1. . 
‘For the two routes in question the 
Regional Transport Authority (herein- 
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afier referred -to as- the RTA) considered 
the claims of 20 applicants out of which 
I6 appear to have been eliminated in 
„pursuance of the provisions ef Cl. {iii) 
of Rule 212. The case was then taken 
up for consideration under Clause (iv) 
and out of the remaining four appli- 
cants, each one of the three present 
contestants was awarded 5 marks, i€. 
one mark for business or technical ex- 
perience and 4 for  residential/sector 
qualification. On further consideration 
of the case the RTA granted one per- 
mit to the appellant and the other to 
respondent No. 5. In appeal the State 
Transport Authority (hereinafter refer- 
red to as the STA) noted the fact that 
respondent No, 1 did not hold any stage 
carriage permit at the time of the con- 
sideration of the respective claims’ of 
the parties and was, therefore, a new 
entrant within the meaning of that ex- 
pression .as used in sub-clause (a) of 
Clause (ii) of Rule 212, while the ap- 
pellant and the respondent No. 5 did 
not have that qualification as each one 
of them was holding one such permit 
at the relevant point of time. One per- 
mit was, therefore, granted by him to 
respondent No, 1 and the other to re- 
spondent No. 5 who was held to have 
an edge over the appellant for the rea- 
son that although each of them had to 
his discredit a conviction for an offence 
under the Act, the offence brought 
home to the appellant was more serious 
than that of which negpondent No, 5 
was found guilty. 


The third’ round of litigation took 
place before the State Government in 
revision under Section 64A of' the Act. 
The State Government held that the 
appellant and respondent No. 5 were 
entitled to preference over respondent 
No, 1 because of their longer experi- 
ence in the field of motor transport (in 
addition to full sector qualification pos- 
sessed by each of them) in spite of the 
fact that respondent No. 1 was a “new 
entrant,” 


The matter was “pee agitated by the 
rival claimants in two -petitions under 
Article 226 of the Constitution of India 
filed before the High Court, a learned 
single Judge of -which held that respon- 
dent No. 1 was a new entrant who was 
entitled to preference over the other 
contestants by reason of the provisions 
of sub-cl. (a) of Cl (ii) of Rule 212. 
The other route was granted by the 
learned single - Judge to` respondent 
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No. 5 on the.same ground as had 
weighed with the STA in that behalf. 
As already stated. the judgment of the 
learned single Judge was upheld in the 
Letters Patent Appeal. ` 
4, Before the Letters Patent Bench 
three contentions were raised: 


A. The proviso to sub-clause (a) of 
clause (iv) of Rule 212°’ imposes an un- 
reasonable restriction on the right of 
citizens to carry on business and is, 
therefore, hit by Article 19 of the Con- 
stitution, It has thus to be disregarded 
as being null and void. Consequently 
the appellant and respondent No. 5 
must be awarded 9 marks each as each 
of them had residential as well as full 
sector qualification. 


B. The expression ‘new entrant” 
above mentioned covers only persons 
who take up the business of motor, 


transport for the first time and is not 


restricted to persons: who seek entry to 
the stage carriage business, 


C. Even if contention B is not ac- 
cepted a “new entrant” would not mean 
a person not having a permit at the 
time when the question of granting one 
arises but would apply only to a per- 
son who never held any stage carriage 
permit. 

Contention A was repelled by the 
Division Bench with the following ia 
servations, 

“The Rule-making Authority ae 
have thought that as both the residen- 
tial and common sector qualifications 
will serve the same purpose it is not 
necessary to award marks for both the 
qualifications and if marks were to be, 
awarded for both the qualifications it 
would be putting unnecessary premium 
on the applicants having both the qua- 
lifications. as against the applicants hav- 
ing only ‘one of those two qualifications 
and thus putting unnecessary restriction 
on equality of opportunity. We do not 
think the policy of the Rule-making 
Authority in adopting that rule for 
awarding marks for one or the other of 
the . two qualifications, whichever is 
more advartageous to the applicant, can 
be questioned. 


we are seeletiod that the provision con- 
tained in Clause (iv) (a) of Rule 214% 
read with the proviso thereunder pro- 
viding for awarding of marks. either for 
common sector qualification or for resi- 


1981: 


. dential qualification whichever. is more 
advantageous to the -apolicant is made’ 
in order. to achieve the objects“ of both 
efficiency of service dnd equality of op- 
portunity both. of whick. are needed in 
the best interests ofthe publie.. It inci- 
dentally discourages tendency towards 
monopoly. Therefore, it is not possible 
“to hold that the proviso in question 
works out. in any way to be an un- 
reasonable -restriction.. We hold that it 


cannot - be struck down on the ground, 


of unreasonable restriction.” — 


In turning down contentions B and C 
the High Court observei: 


“The expression’ “new entrant” is not 
defined either in the Act or.in the 
Rules. It must be understood in the 
context of. Clause (ii) of Rule 212 where 
it appears. As provided -herein for short 
routes „preference. shouid be given to 
“new- entrants’ and with regard to 
medium routes preference should be 
given to applicants wih 1 to 4 Stage 
carriages. Thus with regard to medium 
routes to have preference the applicants 
must be having some stage carriages. 
Viewed in this context, it appears that 
when it is ‘said that Zor short routes 
preference should be given to the..‘new 
entrants” it means preference should be 
given to the applicants not. having any 

’ stage carriages at that time. If the argu- 
-ment of Sri Babul Reddy that “new en- 
trants” means an applicant who is fo? 
the first time entering mto the field of 


transport business is to be accepted the ` 


applicant who is not having any stage 
carriage- permit at that zime on account 
of his having some stage carriages 
previously. will be placed in a dis- 
advantageous position so as not to 
get medium routes as also shor: 
routes, It would practically amount -to 
ousting that class of applicants getting 
either the short route permits or 
medium route permits which could not 
have 
making Authority. If -the provision 
made in sub-rule (ii) of Rule 212 is reac 
as a whole the intentior..appears to be 
clear, namely, that for short routes the 
-, applicants having“no stage carriages are 
to be preferred and for medium routes 
applicants having some stage carriages 
up to four are to be preferred. Sri 
Babul Reddy has also argued that if -a 
person who had a stage carriage pre- 
‘viously but whose permis was cancelled 
for gross violation of .tke conditions of 
the permit -would still. te- entitled to 
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been the intentim of the Rule- .- 


preference for . short ..routes on the 
ground _of his -being a. “new entrant’ 
-- merely. because he possessed no permit 
at the time when the applications were 
considered, It might- be so. But we fail 
to understand how that would -be a 
startling. result . as S 
Babul Reddy: If a permit is. cangelled 
for any gross violation ofthe conditions 
of a permit if it is so required it may 
be considered as a disqualification and 
„sotong as it is treated as a disqualifi- 


a stage carriage permit. or not his ap- 
plication will not be considered at all 
on account of that disqualification, As 
a- matter .of fact it is provided under 
clause (iii) of Rule 212 that if the his- 
tory sheet is not clean and contains 
more than six entries relating to the 
offences mentioned therein within 
twenty-four months preceding: the date 
of grant of the permit such applicants 
shall be first screened and they should 
be disqualified whatever the other 
merits of those applicants may be. They 
do not come—up for consideration at all 
on aceotint of such exclusion. Therefore, 
` this -argument of Sri Babul Reddy does 
not appear to be of much substance, It 
is clear to our minds that the expres- 
sion “new entrant” in the rule means 
an applicant. who possessed no stage 
carriage at the time when the applica- 
tions are considered and not. necessari- 
ly an applicant who is entering the 


business of transport for the first time.- 
also goes against” 


Accordingly this point 
the appellant”. Lee 


` 5. The contentions raised before the 
High Court have been reiterated before 
us. and we also find ourselves unable to 
accept eny of them for more or less 
the same reasons as weighed with the 
Division Bench, i 


6. -We do not see how the proviso 
occurring in ` sub-cl. (a) of- Clause (iv) 
‘of Rule 212 is hit by the provisions of 


Article 19 of the Constitution. It merely - 


states that if an applicant possesses 
both residential and sector qualifications 
he is to ‘be given credit only for that 
one of them. which is more advantage- 
ous to him. As pointed out by the High 
Court the rule contained in the proviso 
is salutary and is obviously meant to 
avoid monopolies, It: appears to us to 
be eminently reasonable that an appli- 
cant is given. the. option of choosing 
either the residential or the sector qua~ 
lification for’ the :award of marks inas- 


contended by Şri 


cation whether that applicant is having. 
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much as the merit accruing to. the ap- 
plicant by reason of being clothed with 
one of them would overlap that -for 
which he might get credit by reason of 
the other. We need not pursue the 
[matter further as we find ourselves in 

“full agreement. with the views of the 
Division Bench on the point. 

7. In rēłation to contentions B and 
C again we agree fully with~the opinion 
expressed . in the impugned: judgment, 
_ which, we may add, finds. full support- 
from ‘the dictum of this Court in S. 
Chinna Narasa Reddy v. . D.. Jagadees- 
wara Rao, (1972) 4. SCC 734: AIR 1972 
Sc 1536, wherein Hegde, J.,. speaking 
for the Court observed thus while -inter- 
preting the expression “new entrant” 
occurring in the relevant part .of R. 212 
(at p. 1537): 

“In our ‘opinion, the: Appellate Hench 
erred in coming to the -conclusion that 
ta: new ‘entrant’ in 
the rule in. question means new entrant 
to the motor transport field. The margi- 
nal note to Rule~212 (1) (ii) | says: 
“Grant, variation; suspension or‘ can- 
cellation of stage carriage permit-guid- 
ing principles’. This note . indicates | 
` that the rule-making authority was only>-. 
considering the grant of stage carriage 
permits. Sub-clause (a) of clause (ii) of 
Rule 212 (1) does not refer to motor 
transport business. When it comes to 
` business or technical experience the rule 
specifically speaks of business or tech- 
nical experience in motor transport. 
‘But when-it speaks of “a new entrant” 
it does not refer_to motor transport 
business. From the context it is clear 
‘that the rule-making authority intended 
that a new entrant to the stage carriage 
business must have a preference over 
the existing operators in respect of 
short routes, The fact that the appel- 
lant had a public carrier permit was 
wholly irrelevant. He is undoubtedly a 
new entrant to the stage carriage busi- 
ness, 

‘In our opinion the policy behind 
Rule 212 is that in the matter of short 
routes preference should be given to 
new entrants so that more persons may 
have employment and there miay be 
better competition. But when it comes 
to routes of longer distance the rule pro- 
vides for viable units. If‘we consider 
the policy behind Rule 212 it becomes 
obvious that the rule-making authority 
had in view new entrants to stage car- 
riage business. Further, in our poinion 
the ‘language of the rule, if considered 
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-ferred to -therein are 


A.I. R, 


in the, context in which it is. used, clear- 
ly: indicates 'that the new entrants re- 
-new entrants to 
the stage carriage business, 

"Mr. ‘Natesan, learned counsel for the 
first respondent, contended that if we 


read the rule regarding ‘new entrants as 


$ 


Well-as- the rule relating to business c or 


technical experience together ‘then n it 
would'-be clear that ‘new: entrant” ’ re- 
ferred to in Rule 212 (1) (ii) (a) is a new 
entrant to the motor transport busi- 
ness. We are unable to accept that 
contention as correct, If Mr. Natesan’s 
contention ‘is correct then even an ope- 
rator of a scooter rickshaw would be 
deprived of the benefit of the rule. This 
could never! have been the intention of 
the rule-making authority’, 

With respect we fully endorse this 
view and that disposes of contention B. 


8. In relation to contention -C learned 
counsel for the appellant has drawn - 
our attention to the dictionary meaning 
of the word: ‘new’. The Oxford English 
Dictionary lists the following, amongst 
others, against that word: 


“not existing before; now made, oF 
brought into existence, for the first 
Ume... not previously known; now 
known for the first time.” . 


If these were the only meanings of 
the word, the contention might have 
considerable: force. -But the word ‘new’ 
is also stated in the same dictionary to 
mean: $ 

“Coming as a resumption or repeti- 
tion of some previous act or thing; 
starting afresh.................- restored after 
demolition, ' decay, disappearance, etc. 
evenssancnes other than the former or old» 
different from that previously: existing, 
known, or used.” 

Thus a set of things which is different 
from © that ‘immediately preceding it 
may well be called new. Furthermore, 
a situation which once existed and then 
ceased to exist (disappeared) may pro- 
perly attract the word ‘new’ on reap- 
pearance. Seen’ in this light the adjec- 
tive. ‘new’:-would certainly be ‘applicable 
to.a person who was once in the line of 
operators of stage carriages but who has 
long ceased to be so and who seeks 
entry into that line afresh; and in our 
opinion:-this conriotation of the word 
is not excluded by the context-in which 
the word has been „used in Rule 212: 
We have, therefore, no reason to depart 
from or qualify the observations made 
by the Division Bench on the point, 
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fails and 
to 


ae th the ‘result the appeal 
is dismissed but- with tö ‘order. as 
costs. 


— 
appeal dismissed. ~ 


AIR 1981 SUPREME caer’ ‘ais i 
A (From: Madhya. Pradesh)" 

_‘A. D. KOSHAL, V. EALAKRISHNA - 
ERADI AND R. B: MISRA, JJ. 


Civil Appeal No. 2173 of 1970, DF 
20-8-1981. 

Uma Charan, . Appellant v. -. State ‘of 
Madhya Pradesh and BEGET, _ Respon- 
dents. : 

Indian Police . Service . (Appointment 


by Promotion). Regulations (1955), Regr. 
5 (5) — Supersession of a member 

State Police Service — Reason not re“ 
corded by Selection Committee in re- 
view of. selection list — Selection Com- 
mittee had contravened Regulation 5 (5). . 
Mise. Petn, No. 89 of 1967, D/- 29-10- 
1969: (Madh Pra), Reversed. (Constitu- 
tion of India, Arts. 14, 16, 311, 226). 


Where the Selection. Committee in 
review of ‘selection list, without record- 
ing any’ reason superseded a member of 
State. Police Service, the Selection Com- 
‘mittee would be. said to have contraven- 
‘ed the mandate in. Regn. 5 (5) as it was 
incumbent on the Selection Committee 
‘to have ‘stated reasons in a manner 
which would disclose how the record 
of each officer superseded stood in re- 
lation to records of others, particularly 
as this is practically the only remain- 
ing visible safeguard . against possible 
injustice” and arbitrdriness in making 
~ selections. Misc. Petition No. 89 of 1967, 


D/- 29-10-1969 (Madh Pra), Reversed, 
AIR 1974 SC 87, Rel, cn. (Para 4) 
Cases Referred : ` Chrenological Paras 


AIR 1974 SC 87: (19743 1 SCR 797: 
.1974 Lab IC 338 


Mr. Gyan Chand ede Sr. Advocate 
(Mr. A. V. Ratnaparkhi Advocate with 
him) for Appellant; M/s D. P. Mohanty 


and R. A. Shroff, Advocetes, for. Heepen 


dent No. 1. 
KOSHAL, J. :— 
by — certificate granted 
High Court of ` Madhya 
against a judgment of a learned 
Judge of that Court 


This is an appeal 
by tha 
‘Pradesh 

single 
dismissing „with 





‘*Misc. Petn. No. 89 of 1967, pis 29- 10- 
1969 (Madh. Pra.) 
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Uma Charan v. 


State. of M. P; S:C. 1915 


costs a petition filed by the present ap~ 
pellant ‘under Article 226 of the Con- 


stitution of India’ challenging. -his demo-—.-- 7 


“Hon from the post-of* “Superintendent, of 
— Police te: that of mene i a aah 


SVE ous 


of Police. 


“2. The facts giving | rise to “the dispute 
between the appellant and the State of 
Madhya Pradesh -are: “now admitted on 
all hands and may be briefly stated. 
Prior to 13th April 1960 the appellant 
was a member of the Madhya Pradesh 
State Police Service -and was working 


.as.a Deputy Superintendent of Police. 


On that date a meeting of the Commit- 
tee set ‘up in accordance with regula- 
tion 3:of the Indian Police Service (Ap- 
pointment by Promotion) Regulations, 
1955 (hereinafter called the Regulations) 
was held, and therein was prepared a 
list of such members of the State Police 
Service ‘as were eligible and suitable for 
promotion to the Indian Police Service. 
The said Committee ‘is popularly known 
as the “Selection Committee” and will 
be so referred to hereinafter. The list 
was approved .by the Union Public Ser- 
vice Commission and thus became the 
Select. List as envisaged in regulation 7 
of the “Regulations. :The appellant was 
accordingly promoted: to the) Indian 
Police Service and was posted as a 
Superintendent of Police which position. 
he held till the impugned reversion ‘ef- 
fected by an order dated 11th Septem- 
ber 1964. The reason for that reversion 
was that on the 18th of September 1963 
the Selection Committee reviewed the 
Select List, purporting to act in accor- 
dance with regulation 5 of the Regula- 
tions ‘and recommended that the appel- 
lant and 27 others be superseded. The 
sole ground for the supersession was 
thus stated by’ the Selection Committees: 


“The Committee considered that, on 
an overall - assessment, the records of 
these officers are not such as to justify 
their appointment to the Indian Police 
Service at this stage.” 

3. The’ reversion of the apain was 
challenged before {he High. Court with 
the contention inter alia that the ground 
set out by the Selection Committee’ in 


‘that behalf did not specify any reason, 


‘good, bad or indifferent, for his super- 
session, that under regulation 5 of the 
‘Regulations it was duty of the Selec- 
tion Committee to record: reasons an 
that that.not having been done the re- 
view of the Select List made on the 
18th, of September, 1963 was clearly, in’ 
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contravention of the .Regulations and, 
therefore, as good as non est. The con- 
` —tention was turned down by the learned 
single Judge of the High Court, who 
dismissed the appellant’s } 
the following, observations : 


“The contention of learned counsel 
for the applicant that the giving of re- 
asons under sub-regulation (5) of regu- 
- lation 5 for superseding an officer makes 
the order justiciable, does not appeal to 
us. It is not for the Court to see whe- 


ther the reasons given by the Commit- . 


tee are sufficient or not, but it is for the 
State Government and the Central Pub- 
lic Service Commission to see the suffi- 
ciency of the reasons.” | 


The contention thus rejected has been 
reiterated before us. f 


4. Regulations 5 and 7 of the Regula- 
tions may be reproduced here with ad- 
vantage: 


“5. Preparation of a list of 
officers, 


“(1) The Committee shall prepare a 
list of such members of the State 
Police Service as satisfy the condition 
specified in regulation 4. and as are held 
by the Committee to be . suitable ‘for 
promotion to the Service. 


“(2) The selection for inclusion in 
-such list shall be based on merit and 
suitability in all respects with due re- 
gard to seniority. , : 

“(3) The names of the officers includ- 
ed in the list shall be arranged in order 
of seniority in the State Police Service; 

Frovided that any. junior officer who 
in the opinion of the Committee is of 
exceptional merit and suitability may 
be assigned a place in the list higher 
than that of officers senior to him. 


(4) The list so prepared shall be 
reviewed and revised every year. 

"(5) If in the process of selection, 
review or revision it is ‘proposed to sup- 
ersede any members of the State Police 
Service, the Committee’ shall record its 
reasons for the proposed supersession.” 

“7. Select List. 


*(1) The Commission shall consider 
the list prepared by the Committee 
along with the other documents received 
from the State Government. and, un- 
less it considers any change necessary, 
approve the list. 

"(2) If the Commission consider it 
necessary to make any changes in the 
list received from the State Goverh- 


suitable 
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ment, the Commission shall inform thë 
State Government of the changes pro- 


_posed and after taking. into account the 


comments, if any; of-the State Govern- 
ment, may approve the list finally with 
such modification, if any, as may, in its 
opinion, be just and proper. : 


(3) The list as finally approved by ` 
the Commission shall form the Select 
List of the members of the State Police 
Service. 


“(4) The Select List shall ordinarily 
be in force until it is reviewed or re- 
vised in accordance with sub-regulation 
(4) of regulation 5: 


Provided that in the event of a grave 
lapse in the conduct or performance of 
duties on the part of any member of the 
State Police Service included in ithe 
Select List, a special review of the 
Select List may be made at any time at 
the ‘instance of the State Government 
and the Commission may, if it so thinks 
fit, remove the name of such member 
of the State Police Service from the 
Select List.” 


It is not-disputed that a Select List 
may be reviewed as stated in sub-regu- 
lation (4) of regulation 7 read with sub- 
regulation (5) of regulation 5. So all 
that has to be determined is whether 
the Selection Committee was bound to 
give reasons for the supersession of the 
appellant and whether the note record- ` 
ed by it which sets out the ground for 
supersession does give any reason at all. 


The matter is really covered by a 
decision of this Court in Union of India 
v. Mohan Lal Capoor, (1974) 1 SCR 797: _ 
(AIR 1974 SC 87). In that case also the 
ground set oùt by the Selection Com~ 
mittee for the proposed  supersession 
was (at p. 90 of AIR): 


“On an over all assessment, the re- 
cords of these officers are not such as 
to justify their appointment to the, 
Indian Administrative Service/Indian 
Police: Service at this stage in prefe- 
rence to those selected”. i 


Except for the words “in preference 
to those selected” the ground just above 
set out is identical with the ground 
given by the Selection Committee .in the 
ease of the appellant. Rejecting this 
ground as being no statement of reasons 
within the meaning of sub-regulation (5) 
of regulation’ 5, Mathew, J., speaking 
for the Court, observed (at p; 90 of: 
AIR): l me eas 


ae = 
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‘We next dan to.the previsions of Res’ With respeckswe, fully agree’ and hold - 4 
‘gulation -5 (5) imposing a : mandatory .. that, the Select List. “prepared_in accor“ 
“duty upon the. Selection Committee to- ` dance “with “the recommendations” “ofthe. 
record “its reasons -for: zhe . -proposed Selection Committee made in its meeting 
“supersession”.. We find -considerable held on. 18th. of, September 1963, con- 
force in the submission made.on behalf travened_ the mandate ‘in’ sub-regulation 
of the respondents that the: “rubber- , (5) of regulation 5. 


stamp” reason given. .méchanically for _ 5. In’the result we accept the appeal 
the supersession: of each officer does not set aside the impugned. judgment and 
amount to “reasons-for the proposed guash the Select List just above men- 
supersession.” The most -hat. could be tioned in so far as it relates to the ap- 
said for the stock reason is that it is a pellant, as also the order of his rever- 
general descripttion ` of _ the. process Sion, He shall be entitled to all con- 
adopted in arriving at a conclusion, ~. - . sequential benefits even though he has 
This apology for reasons.to be recorded’ since retired from ‘service. In the cir- 
does not go beyond indicating a conclu-. cumstances of the case, however, we 
sion in each case that the record of the leave the parties to bear their Peeper 
officer concerned is not such.as to jus- tive costs. 
tify his appointment “at this stage in . Appear allowe ' 
preference to those selected”. me ok 


¢ In the context of the effect upon the ve Sate f 
rights of aggrieved persons,. as. members AIR 1981 SUPREME COURT. 1917 
of a public service. who are entitled to (From: 1981 Cri*LJ 84 .(Cal)y . 
just and reasonable treatment, by ream CHANDRACHUD, C. J. AND 


son of protections conferred upon them 
by ‘Articles 14 and 16 of the _ Constitu- . V. BALAKRISHNA ERADI, J. 






tion, which are available to ` them Special’ Leave Petn. (Criminal). Num- 
throughout their .service, it was incum- ber 3459 of 1980, D/- 25-8-1981." > 
bent on the ‘Selection Committee te - State of:- West Bengal, Petitioner v, . 


have. stated reasons in’ a manner which e a 
would disclose. how ‘the record of” each oe Mangal Ponp Raid gagis, Heep i 
officer superseded stood in ‘relation to. (A) Penal “Code (45 of 1860), Set- 
records of others who were to be`pre- tion 76 Xl Applicability of 
ferred, -particularly as this is practically aga (a) — App ican ARY. Nee 
the. only remaining visible safeguard If order of the superior is justified 
against possible injustice and -arbitrari and is therefore lawful, -nò further ques- 
ness in making selections, If that had tion can arise as to whether the sub- 
been done, facts on service records of ordinate servants who acted in ob- 
officers considered by. the Selection Com- edience to that order, believed or did 
mittee. would have been correlated tọ not believe that order to be law- | 
the ‘conclusions reached. Reasons are the ful. Such an enquiry becomes necessary 
‘links between the materials on which only when the order of the ‘superior 
certain conclusions are based and the. officer which is pleaded .as a defence, is 
actual conclusions. They disclose how found not to be in conformity with the 
the mind is applied to the subject commands of the law....Indeed, in the 
matter for a decision whether it is pure- aforesaid eventuality no occasion arises 
ly administrative or quasi-judicial. They for applying provisions of. S. 76. 

should reveal a retional nexus between . - , (Paras 12, 13} 


the facts ga ea ene the conclu- Where on receiving of injuries by one 
pra cae ‘ den PERA bo e e er of the members of -the police ‘force on . 
: ay ea a mene” “a aga eee cee oe patrol duty in Calcutta in early 70s as 
We think th y J + TEAS 1“ a result of the mob violence, the Deputy 
oe at it is not enough to say Commissioner ordered police force te 
that preference should be given because open fire and in the firing resorted 
a certain kind of process was gone in ‘pursuance of-that order, some per- 
through by the Selectior. Committee. sons in the mob were killed, the- order 
„This is all that. the aa statement to-open fire being justified by the situa- 
Se Cpe ey Soa ee Se 
th iod. in question, m “of: 
Regulation 5 5 6) were ‘aot complied d _ the period. in To E ot 
with’ l aa + TX/TX/D945/81/SAD/SNV ` 
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-a 


-they were charged, ` 


- ‘eloudy and it was drizzling — Various 


_Judge, City Sessions 


` then Assistant 











‘State of WwW. B,_v.-Shew "Mangal Singh ALR. 
police who opened -——~ fire could denly stopped in front of the house, 
seek _the:_pretection _ 7 ot the order in The Police Officers, led by . Bibhuti- Cha- 
question and plead“in defence that they ` kraborty, ; rushead*—-towards them and 


acted in obedience to .that order and 
therefore they could not be held: guilty 
of thé offence of murder with which 
(Para 13) 
. (B) Penal Code (45 of 1860), See, 300 
~~ Evidence Act: (1872), Section 3 — 
Charge of murder against police officers 
~- Persons killed im’ fire opened by 
Police Officers — Night of incident was 


contradictions in evidence of ' witnesses 
~~ Witnesses deposing to incident nearly 
nine years later and making good the 
lapses of memory by giving free play 
to their “ imagination — Discrepancies 
between complaint and evidence of com- 
plainant even though complaint was 
lodged a month later after the incident 
— Conviction for -murder cannot’ be 
founded on evidence led by prosecution. 
AIR 1973 SC 2622, Referred: ae 
(Para 15) 
Cases Referred : Chronological paras 
AIR .1973 SC 2622: (1974) 1 PeR: 489 : 
1973 Cri LJ. 1783 16 


M/s. A. P. Chatterjee, A. K. Asay 
and. B. K. Chatterjee, Advocates, for 
Petitioner; Mr. A.’ K. Sen, Sr, Advocate, 
(M/s. Ð. N. . Mukherjee, N. R.. Chou- 
dhury, Advocates with him) :for Res- 
pondent Nos. 1-4. 


CHANDRACHUD,  €.. Ja This Spe- 


cial Leave Petition is filed by the State 
of West Bengal against judgment’of ac- 


quittal dated August 1, 1980, passed by - 


the High Court of Calcutta in Criminal 
Appeal No, 18 of. 1980... 


2. The respondents, who are all Police 
Officers, were tried’ by the learned 
Court, Calcutta, 
under Section 302 read with Sectior 34 
of the Penal Code, on the charge that 
at about 10.00 p. m. on ‘November II, 
1970, they, along with Bibhuti Chakra- 
borty, the then Deputy Commissioner of 
Police North Division), P. R. Dey, the 
Commissioner of Police 
(N. 5.) and some others, caused the 
death of Ranjit Chakraborty -and Samir 
Chakraborty by causing: them eee 
injuries. 


3. The case of the prosecution ‘is that 
the deceased Ranjit and his broher. Samir 
were siting outside their house’ when 
three police vehicles carrying the te- 
spondents and other. Police Officers, 
numbering about 15 or 20 in all, sud- 


their élder brother Benoy, with revol- 
vers in their hands, Ranjit disclosed» 
that he was a constable of the Calcutta 
Police and Samir said that he was an 
N. V. F. cadet. Bibhuti Chakraborty 
then fired'a shot’ from. his revolver at 
Ranjit from a point-blank range Re- 
spondent 2, Chitta Ranjan Ganguly, and 
respondent 4,'Bimal Thakur, pursued 
Ranjit: who had in the meanwhile rush- 
ed into his house. They dragged him 
out..of- the house, whereupon respon- 
dent 4 fired a shot at him. The other 
Police Officers, including some of the 
respondents, also fired at Ranjit. In the 
meantime,. the other brother Samir, 
who’ was trying to get into the house, 
was ‘caught hold of by some of the re- 
spondents' and respondent 1, Shew” 
Mangal Singh, fired a shot at him. Samir 
and Ranjit ‘were thereafter dumped 
into a Police jeep, and the convoy of the 
Police Officers went to a- place near 
Rajarghat'on the bank of the river 
Hooghly. Samir was crying in agony. 
Some of the Police “Officers, who were 
sitting in an Ambassador car, ordered that 
Samir’s voice should be silenced. There- 
upon respondent 3 Anil Maitra, who was 
sitting in:a jeep, fired a shot at him. 
Ranjit and Samir were then taken ‘to 
R. G. Kar Hospital, where Ranjit was 
declared dead. Samir died within a few 
minutes thereafter, before any ‘medical . 


. assistance ‘could be given to him. Their 


brother ` Benoy was taken into custody 
by the Police Officers and was produced 
befóre a Magistrate on the following 
day;. When he was released on bail, * 


. 4. The ‘defence of the respondents is 

that they, were on patrol duty led by 
Bibhuti Chakraborty, the Deputy Com- 
missioner of’ Police. When the police 
party entered Shyampukur Street, they 
were attacked by some persons, as a 
result “of which respondent 1 Shew 
Mangal Singh. was injured. He was im- 
mediately removed by respondent 2 and 
P. R. Dey, the Assistant Commissioner 
of Police, to the R. G. Kar Hospital. 

Thereafter the Deputy Commissioner of 
Police gave firing orders, as a result of 
which Ranjit and Samir _ received in- 
juries. The contention of respondents 1x 
and 2 is ‘that they were ‘implicated fal- 
sely in the case after. an attempt to 
pressurise them into deposing against 
the Deputy Commissioner had failed, 
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witnesses -wére' depósing nearly~ -nihe 
years after the date of the incident, as ~~~~ 
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5. The prosecution was initiated on 
the basis of a private complaint filed on 


December 22, 1970 by Benoy Chakra- 
borty (P. W. 1). In addition to the four 
respondents, - ` Deputy Commissioner 
Bibhuti “Chakraborty and’ Assistant 
Commissioner P, R, Dey were also im- 
eluded in the array of the accused. The 
learned Additional Chief Metropolitan 
Magistrate, Calcutta, issued process 
against- the respondents but refused to 
do’ so against the two other, officers on 
the ground of want of sanction for their 
prosecution under Section 197 of the 
C.P.C. - : 


6.. The complainant applied for sanc- 
tion under S. 197 Cr. P.C., for the pro~ 
secution of the two officers but his ap- 
plication was rejected. In July 1977, 
after the change of the Government, 
the complainant filed another applica- 
‘tion for sanction, which was granted on 
August 4, 1977. But the ‘officers filed a 
petition in the High Court under Arti- 
cle .226 of the Constitution challenging 
the. order of -sanction. A learned single 
Judge dismissed that petition’ -but in 
appeal, a Division Bench of the High 
Court set aside the order sanctioning 
prosecution on the ground of mala fides 
on the part of the. State Government 
and on the ground of violation of the 
rules of natural justice. There the 
matter rested in so far as those two 
officers are concerned. 


7. The learned trial Judge convicted 
the respondents under Section 302 read 
with Section 34 of the Penal Code and 
sentenced them to life imprisonment, 

8& In an appeal by the respondents, 
the High Court has acquitted them, 
against which the State of West Bengal 
has filed this Special Leave Petition 
wunder Article 136 of the Constitution. 

9. The learned Advocate General of 
the State of West Bengal, who appeared 
to defend the appeal in the High Court, 
contended there that this is not a nor- 
mal case of murder but a rather unique 
one in which the protectors of law and 
order had themselves become predators 
and, in the circumstances, there were 
bound to be loopholes in the prosecu- 
tion case. It was urged in the High 
Court that one should not, therefore, 
expect or insist upon .the same standard 
of proof as in other criminal cases. In 
‘+egard to the discrepancies in the evi“ 
dence of the prosecution witnesses, it 
was urged by the learned Advocate 
General in the High Court, that the 


a result of which there were bound to 
be discrepancies in their evidence. On 
the question of application of Section 34, 
it was urged in the High.Court on be- 
half of the State Government that even 
if it may not be possible. to apportion 
the guilt amongst the accused, their 
mere presence at-the spot would estab-. 
lish their involvement in. the offences 
with which they were charged. 


10. The judgment: of the High Court 
shows that in the year 1970-71 certain 
parts: of the State of. West Bengal, in- 
cluding the City of Calcutta, were pass- 
ing through a critical period of lawless- 
ness on account of the “Naxal Move- 
ment”. A sitting Judge of the High 
Court and a member of the Higher 
Judicial Service were killed in Calcutta 
during that period. Political leaders, 
businessmen and members of the Police 
Force also met with their death during 
that period of turbulence. Benoy Cha- 
kraborty (P. W. 1) admitted in his evi- 
dence to have stated in the committal 
Court that newspapers had reported 
seven or eigth murders between August 
1970 and April 1971. Manicklal Ghose 
(P. W. 2) stated in his evidence that 
many murders were: committed during 
1970-71 within the jurisdiction of the 
Shyampukur Thana. On an analysis of 
the prosecution evidence, the’ High 
Court found it impossible to hold that 
the incident in question had’ happened: 
in the manner alleged by the prosecu- 
tion. According to the High Court, the 
police, while on patrol duty, were com-. 
pelled to open fire after re- 
spondent 1 Shew Singh, received in- 
juries as a result of the mob violence. 
Since the orders given by the Deputy . 
Commissioner to open fire were justifi- 
ed, respondents were bound to obey 
the lawful orders of their superior off- 
cer. On this ground alone, according to 
the High Court,. the accused were en- 
titled to be acquitted, ~ l 


11. Learned: counsel who appears for 


the State of West Bengal argued this 
Special Leave Petition for quite some 
time and in addition, at our direction, . 


he filed written submissions in ‘support 
of the petition, We adjourned the 
matter to enable us to go through those, 
submissions. Having done so, we’ are 
unable to hold that this is a fit case for 
§tanting leave to the State Govern . 


1920 S.C. 


ment _to- appeal spied the- judgment of 
-the High. Court.’ aA TAD 


12. A very interesting ‘ana: important - 


question was raised in the High Court 
as to whether the command of a 
superior officer to open fire affords a 
complete defence to a subordinate -offi- 
cer -if, while acting in the execution of 
that command he causes injury or death. 
The High Court has referred in its judg- 
„ment to passages from Cross and Jones’ 
‘Introduction of Criminal Law” (8th 
edition, page 371); Granville William’s 
Text Book of Criminal Law (1978 edi- 
tion, page 408); Smith & Hogan’s Crimi- 
nal Law (1978 edition, ‘page 209); Colin 
Howard’s Criminal Law (page 424) and 
to a South African Case. It is unneces- 
sary for us to go into that question for 
the simple reason that we are of 
view that the High Court was justified 
in. coming to the conclusion: that, the 
particular situation warranted and justi- 
fied ‘the order issued by the Deputy 
Commissioner of Police to open fire. If 


that order was justified and is there- 
fore lawful, no further question ‘can 
arise ` as to whether the respondents, 
.|who acted in obedience to that order, 


believed or did not believe that order 
` jito be lawful. Such an enquiry becomes 
necessary only when the order of the 
superior: officer, which is pleaded as a 
defence, is found not to be in conform- 
ity with ‘the commands of the law. 


13. Section 76 .of the Penal Code 
provides that nothing is an offence 
which is done by a person who is, or 
who by reason of a mistake of fact and 
not by reason of a mistake of law in 
good faith believes himself ta be, bound 
by law, to do it. The illustration to 
that section says that if a soldier fires 
on a mob by the order of his superior 
officer, in conformity with the com- 
mands of the law, he commits no of- 
fence. The occasion to apply the provi- 
sions of the section does not arise in 
the instant case since the question as 
to whether the accused believed in good 
faith on account of a mistake of fact 
that he.-was. bound by, law to-do the 
act which is alleged to constitute an 
offence, would arise only if, to the ex- 
tent relevant in this case, the order or 
command of the superior officer is not 
justified . or is otherwise unlawful. Since 
the situation prevailing at the ‘scene of 
the offence was such as to justify, the 
order ` given “by the Deputy Commis- 
sioner ‘of Police -to open ‘fire, the re- 
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the ` 


Manick 


A.L R. 


spondents can seek the protection of 
that order and. plead in defence that 
they . acted in obedience to that -order 
and therefore they cannot be held 
guilty. of the offence of which they are 
charged, That is the. purport of the, il- 
lustration to Section 76. ne 


14. But’ considering that a little. 
politics appears to have got. mixed up 
with’ the trial of this case, it would be 
more satisfactory not to rest our judg- 


“ment on this aspect of the miatter--and 


to consider whether the evidence led 
by the prosecution is such on which a 
conviction can safely. be- founded. 


15.- The particular .night on -which 
the incident’ took place was cloudy and 
it was drizzling. On the question whe- 
ther the witnesses were able to identify. 
the respondents, it. is very difficult to 
take them at ‘their word when ` their 
evidence suffers from the various con- 
tradictions to which the High Court has 
referred. The witnesses were deposing 
to the incident nearly nine years later 
and ‘it appears that they made good -the 
lapses of memory by giving a free play 
to their imagination, Their evidence 
leaves much to be desired and is in- 
sufficient to establish the complicity of 
the respondents in causing the death of 
Ranjit and Samir Chakraborty, Benoy 
lodged his complaint (Ext. 2) more than 
a` month after the incident and yet 
there are material discrepancies be- 
tween what he stated in the complaint 
and. what’ he said in his evidence. 
is an, important witness from 
the. point of view of the prosecution 
because he was in the company of Be- 
















until . they were released on bail th 
next day: It is surprising that in . the 
list of witnesses filed by Benoy along 


with his complaint, Manick’s name does 
not figure at all. 


16. Towards the end of his written 
submissions, .learned counsel for the 
State of West Bengal has extracted pas- 
sages from a judgment of this Court in 
S. S Bobade v. State of Maharashtra, 
(1974) 1 SCR 489 at p. 493: (AIR 1973 
Sc 2622 at p. 2827) to the effect that 
a miscarriage of justice may arise from 
the acquittal of the guilty no less than 
from the conviction of - the in- 
nocent , and that if unmerited 
acquittals become general, they 
tend to lead to a cynical disregard 
of the law. With -respect. we ‘share this 
opinion but. do. not appreciate its rel- 
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evance .-here. 
care to-ensure that the innocent .are not 
convicted and:the guilty are not acquit- 
ted but, what the High Court has done 
is to acquit the innocen:. Relying upon 
the. observations in S. S. Bobade, 


the judicial instrument kas a public ac- 
countability and that the history will 
never forgive “us” if police officers, un- 
doubtedly guilty of murder, are acquit- 
ted “lightheartedly”. We cannot agree 
more, . But the snag lies in the self- 
righteous assumption that respondents 
are “undoubtedly guilty of murder” of 
that they have been acquitted by the 
High Court, “lightheartedly”. Respon- 
are’ ‘undoubtedly not guilty of 
murder and the High Court’s judgment 
reflects its serious concern for justice. 
of acquittal are not to be 
condemned as “lightheerted” for the 
reason that’ the Government considers 
that it has a stake in the conviction of 
the accused, 

© 17. For these reasons, we dismiss the 
special leave petition. 
l Petition dismissed. 


AIR 1981 SUPREME COURT 1921 
' (From: Gujarat)* 


. A. D. KOSHAL, V. BALAKRISHNA ` 
ERADI AND R.B. MISRA, JJ. 

Civil Appeal No. 353 of 1969, D/- 1-9-1981. 

State of Gujarat, Appellant v. Sayed Mohd. 
Baquir El Edross, Respondent. 

Civil P. C. (5 of 1908), O. 22, R, 4 — Time 
barred application for bringing legal re- 
presentatives of deceased respondent on re- 
cord — No cause shown for condonation of 


` delay for setting aside abatement — Appeal 


dismissed in view of abatement — Strong 
case on merits, held, not a ground for con- 
donation of delay. 
S. 5). ; (Paras 2, 3) 
Mr. M.N. Phadke, Sr. Advocate ` (M/s. 
S. C. Patél and R. N.-Poddar, Advocates with 
him), for Appellant; D. V. Patel, Sr. Advo- 
cate (M/s. R. A. Shroff, Gopal Subramaniam 
and D. P. Mohanty Advocates with him), for 
Respondent. ~ 

JUDGMENT :— The sole respondent in 
this -appeal died on the 13th Dec., 1978. 
He was also arraigned as an appellant in the 


connected appeal (Civil Appzal No. 2132 of. 


| * First Appeal No. 584 of 1960, D/- 20-7- 


1965, 
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State :of Gujarat. v. Sayed Mohd. Bakir El Edross 
Courts must take equal - 


‘andthe date of the demise. 


the. 
‘learned. .counsel has stated further that 


-~ half. 


. aside. 


(Limitation Act (1963), ° 


‘S.C, 1921 ` 


1977). in which, an application was made on 
the 20th February, 1979. stating the factum 
A copy of that 
application was delivered on the date last 
mentioned to the clerk of learned counsel for 
the appellant State, who, however, took no 
step to.move the Court for having the legal 
representatives of the deceased respondent 
brought on the record in the present appeal 
till the 29th August, 1979 when an applica- 
tion was made for that purpose, but without 
being accompanied by any~affidavit contain- 
ing averments as to why the inordinate delay 
in filing the application should be condoned. 
An affidavit of the type just mentioned was 
filed in Court on 4th March, 1980. 


2. It is common ground between the par- 
ties that on the death of the sole respondent 
to the appeal the right to sue survived to his 
legal representatives. No application having 
been made within 90 days of the death, the 
appeal abated on the 11th March, 1979 and 
an application for having the abatement set ~ 
aside could have been made within the 
period of 60 days following that date. (Arti- 
cle 121 of the Limitation Act), The applica- 
tion actually made in that behalf was thus 
time-barred by more than 3 months and a 
Mr. Phadke, learned counsel for the 
appellant does not dispute this proposition. 
He urges, however, that the delay in making 
the application last mentioned should be con- 
doned and the abatement of the appeal set 
No sufficient cause, however, for the 
condonation of the delay is made out from 
any material on the record. As. pointed out 
earlier, the clerk of the learned counsel for 
the appellant was served with a copy of the 
application dated 23rd February, 1979 on 


‘that date itself and no reason, good, bad or 


indifferent is assigned for the failure of that 
counsel right from the 20th, February, 1979 
to the 29th August, 1979 to move the Court 
till the 29th August, 1979 either for having 
the legal representatives of the deceased 
brought on the record. or for having the 


_abatement set aside after-it had taken place. 


His knowledge of the death of the respon- 
dent must be attributed to the appellant State 
also and his negligence in not moving the 
Court in time must be deemed to be that of 
the appellant, 


<3. Mr.. Phadke also ‘contended that he 
had a strong case for the-acceptance of the 
appeal on merits and that the same should 
be regarded as a very good reason for the 
condonation of- the delay... The contention 
is- wholly without substance. The abatement 


‘stands: ia the: way of the: appeal being. heard 


ø 


- the Revenue to show that the fair mar- 


- spect of the transfer has been correctly 


` value of the consideration declared by 


1922 S.C. K. P. Varghese v. L-T. Officer, Ernakulam . A.I R. 


2 merits Which cannot, therefore, be looked assessee has actually received -morè 
into, ` than what is declared by him, (Para 13) 
4. No sounds for the condonation of the There are two distinct conditions 
delay having beeh made out we refuse to set which have to be satisfied before sub- 
aside ` the abatement. The appeal is accord- section (2) ‘can be invoked by the Rev-.- 
ingly dismissed, i enue and the burden of showing that 
: Appeal dismissed. these two conditions are satisfied rests 

on the Revenue, Merely by showing 


AIR 1381 SUPREME COURT 1922 that the first condition is. satisfied, the 
= 1981 Tax. Li R. 1448 Revenue cannot ask the Court to pre- 


sume that ; the second condition too is 
(From : 1373 Tax. L. R. 735 (Ker) (FB) ) fulfilled, because ° ‘even in a case where 


P. N: BHAGWATI AND | -the frst condition of 15% difference is 

E. S. VENKATARAMIAH, JJ. '. satisfied, the transaction may be a per- 

- Civil Appeal No, 412 (NT) of 1973, D/- fectly honest and bona fide transaction 
4- 9-1981, and there may be no understatement 


K. P, Varghese, Appellant v. Income- of the consideration. It is. a well 
tax Officer, Ernakulam and another, Re- settled rule of law that the onus .of 


spondents, © — establishing. that the conditions of tax- 
_ (A) Income-tax Act (43 ‘of 1961), Sec- ability are! fulfilled is always. on the 
tions 52 (2), 45 and 48 — Capital gains ‘evenue and the second dondition being 


— Transfer of property — Understate- ®5 much a condition of taxability as the ` 
ment of consideration by assessee is first, the burden ‘lies .on the revenue to 
necessary condition — It is not enough ‘Show that: there is understatement of 
to show that fair market value exceed- the consideration and the second condi- 
ed full value of consideration, (Inter- OP is fulfilled. Moreover, to throw the 
pretation of Statutes). 1973 Tax LR 735 burden of showing that there is no 
(Ker) (FB) (Pts, ABC), Reversed. undesststrent e as consideration, on 
e assessee wo e to cast an almost 
For attracting the applicability of Sec-- 
tion 52 (2) understatement of considera- impossible burdeh upon him to establish 
tion ir a transfer of property is a neces- 3 negative, namely, that he did ñot re- 
zany condittan and i: 1s not enough for ceive any consideration beyond that de- 
ry ; - clared by ‘him, . (Para 13) . 


A question may ‘arise as to why the 
Parliament. introduced the’ first condi- 
the consideration declared by the asses- ae as a prerequisite for the applicabi- 
see in respect of the. transfer by an Sty Of sub-section (2). The object of 
amount of not less than 15% of the imposing the condition of difference of 

15% or more between the fair market 


1 declared. 1973 Tax LR 735 
(Ker) (FB) (Pts, ABC) Reversed, value of the capital asset and the con- 
, (Para 13) sideration i declared in respect of the 


Sub-section (2): has no application in transfer clearly is to save the assessee * 


case of an honest and bona fide trans- ‘from sg rigour sub-section (2) ‘in 
action where the consideration in re- ™@r8inal cases where difference in sub- 


‘jective valuation by different individuals 
may result in an apparent: disparity be- 
tween the fair market value and the 
declared consideration. (Para 14) 

The scope of sub-section (1) of Sec- 
-tion 52 is extremely restricted “because 
it applies only where the transferee is 
a person directly or indirectly connect- 
ed with the assessee and the object of 
the understatement is to avoid or re- 
duce the income-tax liability of the as- 
sessee to tax on capital gains. - There 
may be cases where the consideration 
-for the transfer is shown at a lesser. 
figure than that actually received by th 


ket value of the property as on the date 
of the transfer exceeds the full value of 


a 


- declared or disclosed by the assessee, 

even if the condition. of 15% difference 
between the fair market value of the 
capital asset as on.the date of the. 
transfer exceeds the full value of the 
consideration declared by the assessee 
is satisfied. If, therefore, the revenue 
_seeks to bring a case within sub-sec. (2), 
it must show not only that the fair mar- 
ket valu2 of the capital asset as on the 
. date of the “transfer exceeds, the full 







the assessee by not Jess than 15% of the 
‘value so declared, but also that the con- 

i ; assessee but the transferee is not a per- 
sideration has been understated and the gon directly or indirectly connects 


IY/IY/DE80/81/MVJ with the assessee or the object of under- 


- such cases would not be within 


1981 -K. P. Varghese v. L-T. 


statement of the cons-deration is wn- 
connected with tax on capital gains. 
the 


reach of sub-section (1) and the asses- 


_ see, though dishonest, would escape the 


a 


rigour of the provision 2nacted in that 
sub-section, Parliament therefore en- 
acted sub-section (2) with a view to ex- 


- tending the-coverage of =he provision in 


sub-section (1) to other zases of under- 
statement of consideratioa. (Para 8) 

Section 52 is not a cnarging section. 
but is a computation section. It has to 
be read along with Seetion 48 which 
provides the mode of computation and 
under which the starting point of com- 
pufation is “the full value of the con- 
sideration received or accruing”. What 
in fact never accrued or. was never re- 
_ceived cannot be computed as capital 
gains under Section 48. Therefore sub- 


y sec, (2) cannot be construed as bringing 


Jtaxed which has 


within the computation of capital gains 
an amount which, by no stretch of 
imagination, can be said to have accru- 
ed to the assessee. or been received by. 
him, (Para 15) 


Further, this construction of Sec. 52 
(2) also marches in step- with the Gift 
Tax Act, 1958. If a capita. asset is trans- 
ferred for a considerat.on below jts 
market value, the difference between 
the market value and th= full value of 
the consideration receivec in respect of 
the transfer would amount to a gift 
liable to tax under the Gift Tax Act, 
1958, 
such difference would also be liable to 
‘be added as part of capital gains tax- 
able under the provisioms of the in- 
come-tax Act. This would be an ano- 


/ malous result which couid never have. 


been contemplated by che legislature, 
since the Income-tax Act. 1961 and the 
Gift Tax Act, 1958 are parts of an inte- 


grated scheme of taxation and the same - 


amount which is chargeable as gift 
could not be intended to be charged 
also as capital gains. (Paras 16, 17) 


Moreover, if sub-section (2) is literal- 
ly construed as applying even’ to cases 
where the full value of the considera- 
tion in respect of the transfer is 
correctly declared or disclosed by 
the assessee and there is no 
derstatement of the consideration, 
would result. in an amount 
neifher ‘accrued 
to the assessee nor „been received 
by him and which from no view point 
can be rationally considered as capital 


~it 
being 


`— Reference to — 


but if it is construed otherwise . 


un- . 


Officer, Ernakulam S.C. 1923 . 


gains or. any- other type of income. t 
is a well séttled rule of interpretation 
that the Court should as far as possible 


` avoid that construction which attributes 


irrationality to the legislature. Besides, 
under Entry 82 in List I of the Seventh , 
Schedule to the Constitution which 
deals with “Taxes on income” and un- 
-der which the Income-tax Act, 1961 has 
been enacted.. Parliament cannot choose - 
to tax as income an item which in no 
rational sense can be regarded as a citi- 
zen’s income or even receipt. Sub-sec- 
tion (2) would ‘also be violative of the 
fundamental right of the assessee under 
Article 19 (1) (£) which fundamental 
right was in existence at the time when 
sub-sec, (2) came to be enacted— since 
on the construction canvassed on -behalf 
of the Revenue, the: effect of sub-sec. (2) 
would be to penalise the assessee for 
transferring his capital asset for a con“ 
sideration lesser by 15% or more than 
the fair market value and that would 
constitute wmnreasonable restriction on 
the {fundamental right of the assessee to 
dispose of his capital ‘asset at the price 
of his choice: The Court must obviously 
prefer a construction which renders the 
statutory provision , constitutionally valid 
tather than that which makes it void. 


(Para-17) 
{B) Interpretation of Statutes — Ex- 
ternal aid — Proceedings of legislature 


(Income-tax Act 
(1961), S. 52 (2). 


It is true that the speeches made by 
the Members of the Legislature on the 
floor of the House when a Bill for en- 
acting a 'statutory provision is being de- 
bated are: inadmissible for the „purpose 
of interpreting the statutory provision - 
but the speech made by the Mover of 
the Bill explaining the reason for the 
introduction of the Bill can certainly be 
referred to for the purpose of ascertain- . 
ing the’ mischief sought to be remedied 
by the legislation and the object and 
purpose for which the legislation is en- 
acted, This is in accord with the recent 
trend in juristic thought ‘not only in 
Western countries but also in India that 
interpretation of a statute being an ex- 
ercise in the ascertainment of meaning, 
everything which is logically relevant 
should be admissible. Therefore, the 
speech made by the Finance Minister 
while moving the amendment introduc- 
ing Section 52 (2) is extremely relevant 
as it throws considerable light on the 
object and purpose of enactment of Sec- 


' -1924 S.C, 


tion -52 (2). AIR 1976 SC 19, AIR 1976 
SC 348 and AIR 1980-SC 387, Rel’ on. 
(Para 8) 

(C) interpretation of Statutes — n- 
ternal aid — Marginal Note to Section — 
Use of, in interpreting statute — (1.-T. 
Act (1961), S. 52 (2)). 

It is undoubtedly true that the mar- 
ginal note to a section cannot be refer- 
red to for the purpose of construing the 
section but it can certainly be relied 
upon as indicating the drift of the sec- 
tion or to show what the section is 
dealing with. -It cannot control the 
interpretation of the words of a section 
particularly when the language of the 
section is clear and unambiguous but, 
being part of the statute, it prima facie 
furnishes some clue as to the meaning 
and purpose of the ‘section. The margi- 
nal note to Section 52, was originally 
a marginal note only to what is pre- 
~ sently sub-section (1) and significantly 
enough, this marginal note remained 
unchanged -even after the introduction 
of sub-section (2) suggesting clearly 
that it was meant by Parliament to ap- 
ply to both sub-sections of Section 52 
and it must therefore be taken as indi- 
cating that, like sub-section (1), sub- 
section (2) is also intended to deal with 
cases where there is understatement of 
the consideration in respect of the 
transfer, (1904) 2 KB 563 and AIR 1955 
SC 661, Rel, on. (Para 9) 

(D) Interpretation of Statutes — Rule 
of contemporanea expositio — Circulars 
issued by Central Board of Direct Taxes 
— Binding nature, ((i) Income-tax Act 
(1961), Ss. 52 (2) and 119; (ii) Maxims — 
Contemporanea expositio), 

The rule of construction by EEE 
to contemporanea expositio is a well 
established rule for interpreting a sta- 
tute by rėference to the exposition it 
has received from contemporary ` auth- 
ority, though it must give way where 
the language of the statute is plain ‘and 
unambiguous. Therefore, where the 
Central Board of Direct Taxes has is- 
sued circulars by way of explaining the 
amended provisions of Section 52 (2), 
apart from their binding nature in view 
of Section 119 of the I. T. Act,- they 
are clearly in the nature of contempo- 
ranea expositio furnishing legitimate aid 
in the construction of sub-section (2). 
(1908) ILR 35 Cal 701 and AIR 1979 SC 
1049, Rel on. : (Para 11) 
Cases Referred : Chronological Paras 
AIR’ 1980 SC’ 387: 121 ITR 1: 1980 Tax 

LR 230 í - -8 
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AIR 1979 SC 1049: (1979) 4. SCC 565 11 
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LR 1 : 8 
AIR 1976 SC 348: 101 ITR, 796: 1976 
Tax LR 216 8 
AIR 1972 SC 524.82 ITR. 913: 1972 Tax 
LR 246 11, 12 
AIR 1965 SC 1375: 56 ITR 198 11, 12 


1963 AC 557: (1963) 2 WLR 559: (1963) 
1 All. ER 655 Luke v. Inland Revenue 
Commr. 6 

AIR 1955~SC 661: (1955) 2 SCR. 603 9 

(1908) ILR 35 Cal 701 il 

(1904) 2 KB 3563:73 LJIKB 1005 : 91 LT 
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1898 AC 571: 79 LT 195:67 LJ Ch 628 
Eastman Photographic Material Com- 
pany v. Comptroller General of Pat- 
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case 8 
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BHAGWATI, J.:— The principal 
question that arises for determination 
in this appeal by certificate is whether: 
understatement of consideration in a 
transfer of property is a necessary con- 
dition for attracting the-applicability of 


Advocate 
Gopal. Subra- 
with him) for Inter- 
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Section 52 sub-section (2) of the Income 
Tax Act 1961 (heréinafter referred as 
the Act) or it is enough forthe Revenue 
to show that the fair market value of 
. the property as on the date of the trans: 
fer exceeds the full value of the con- 
sideration declared by the assessee in 
_respect of the transfer by an amount of 
not less than 15% of the value so de- 
clared. The facts giving rise to the ap- 
peal are not very material but since 
they form the backdrop against which 
the question arises for consideration. 
we may briefly state them. : 

2. The assessee was tke owner of a 
house situated in Ernakulam, which he 
had purchased in 1958 fcr the price of 
Rs. 16,500/-. 
the assessee sold the hous2 for ‘the same 
price of Rs. 16,500/- to his daughter-in- 
jaw and five of. his children. The assess- 
ement of the assessee for the assessment 
' year 1966-67 for which the relevant 
accounting year was the calendar year 


1965 was thereafter’ completed in the - 


normal course and in this assessment, 
no amount was included by way of 
capital gains in respect of the transfer 
of the house since the house was sold 
by the assessee at the same price at 
which it was purchased 
gains accrued or arose to him as a re- 
sult of the transfer. On 4th April, 1968 
however the Income-tax Officer issued 
a notice under Section 148 of the Act 
seeking to reopen the assessment of the 
assessee for the assessment year 1966- 
67 and requiring the assessee to submit 
a return of income within thirty days 
of the `service of the notice. The notice 
did not state what was the income alleg- 
.ed to have escaped assessment but by his 
“subsequent letter dated 4th Mar. ‘69 the 
Income-tax Officer intimated to the as- 
sessee that he proposed zo fix the fair 
market value of the house sold by the 
assessee on 25th Dec. 1965 at Rs. 65,000/- 
as against the consideration of Rs. 16,500/~ 
for which the house was sold and as- 
sess the difference of Rs. 48,500/- as ca- 
pital gains in the hands of the assessee. 
The assessee raised objecticns against the 
reassessment proposed to be made by the 
Income-tax Officer but the objections 
were overruled and an order of reas- 
sessment was passed by the Income-tax 


Officer including the sum of Rupees 
- 48,500/- as capita] gains and bringing it 
£to tax. Though .the sale of the house 


by the assessee was in favour of his 


daughter-in-law .and five of -his children ` 
who were persons directly connected. 
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On 25th December, 1965. 


and no capital | 


S. C.. 1925. , 


with him, the Income-tax -Officer could 
not invoke the aid.of Section 52 sub- 
section (1) for bringing the sum of 
Rs. 48,500/- to tax, because there was 
admittedly no . understatement of con- 
sideration in respect of the transfer of 
the house and it was not possible to 
say that the transfer was affected by 
the assessee with the object of avoi- 
dance or reduction of his liability under 
Section 45. The Income-tax Officer 
therefore rested his decision to assess 
the sum of Rs. 48,500/-~to tax..on sub- 
section (2) of Section 52 and taking the 
view that this sub-section did not re- 
quire as a condition precedent that 
there should be understatement of con- 
sideration in respect of the transfer and 
it was enough to attract the applicabi- 
lity of the sub-section if the fair market 
ivalue of the property as on the date of 
the transfer exceeded the full value of 
the consideration declared by the as- 
sessee by an amount of not less than 
15% of the value so declared, which 
.was indisputably the position in the 
present case, the Income-tax Officer as- 
„sessed the sum of Rs, 48,500/- to tax ag 
capital gains. The assessee thereupon 
preferred a writ petition in Kerala High 
Court challenging the validity of the 
order of reassessment in so far as it 
brought’ the sum of Rs, 48,500/- to tax 
relying on Section 52 sub-section (2) of 
the: Act. _ : 
-3. The writ petition came up for 
hearing before Isaacs, J., sitting as a 
single Judge of the High Court and 
after hearing both parties, the learned 
Judge came to the conclusion that 
understatement of consideration in re- 
spect of the transfer was a necessary 
condition for attracting the applicabi- 
lity of Section 52 sub-section (2) and 
since in the- present case there was 
admittedly no understatement of con- 
sideration and it was .a perfectly bona 
fide transaction, Section 52 sub-sec, (2) 
had no application and the sum of 
Rs. 48,500/- could not be brought to. tax 
as capital gains under that provision. 
The Revenue appealed against ‘this deci- 
sion to a Division Bench of the High 
Court and having regard to the impor- 


tance and complexity of the question 
involved, the Division Bench referred 
the appeal to'a Full Bench of three 


Judges. The -Full Bench heard the 
appeal but there was a division of opi- 
nion, two Judges taking one view and 
the third Judge taking another. While 
Raghvan,. C:J., ‘agreed substantially with - 


:. fected in the previous 
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the view taken by Isaacs, J., Gopalan 
Nambiar, J, and Vishwanath Iyer, J., 
‘took a different view and held that in 
order to bring a case within Section 52 
sub-section (2), it is not at all necessary 
that there should be understatement 
of consideration in respect of the trans- 
_- fer and once it is found that the fair 
- market value of the property as on the 
date of. the transfer exceeds the full 
value of the consideration declared by 
the assessee in respect of the transfer 
by an amount. of not less than 15% of 
the value so declared, Section 52 sub- 
section (2) is straightway attracted and 
the fair market value of the property 
as on the date of the transfer is liable 
to be taken as the full value of the con- 
sideration for the transfer. The writ 
petition was accordingly dismissed and 
the order of reassessment sustained. by 
the majority decision reached by the 
Full Bench. Hence the present appeal 


_ . by the assessee with certificaté obtained 


from the High Court.. '. 

4. It will be noticed from the above 
statement of facts that the principal 
question arising for_ determination in 
` this appeal turns on the true interpre- 
tation of Section 52 sub-section (2). But 
in order to arrive at its proper inter- 
pretation, it is’ necessary to refer to 
some other provisions of the Act as 
well. Section 2 clause (24) defines the 
word ‘income’. The definition is im- 
_clusive and covers ‘capital gains’ char- 
geable under Section 45. Section 4 is 
the charging section and it provides 
” that income-tax “shall be charged in 
respect of the total income of the pre- 
vious year of every person. Section 5 
defines the scope of ‘total income’ by 
providing that the ‘total income of the 
previous year of a person who is resi- 
dent shall include all income from what- 
ever source derived which is received 
or is deemed to be received in India in 
such year by him or on his behalf or 
accrues or arises or is deemed to accrue 
or arise to him in India during such 
year or accrues or arises to him outside 
India during such year. Section 14 en- 
umerates the heads of income under 
which income shall, for the purposes of 
charge of income-tax and computation 
of total income, be classified and they 
include “capital gains’. Section 45 pro- 
vides that any profits or gains arising 
from the transfer of a capital asset ef- 
year shall be 
chargeable to income-tax - under the 
head “capital gains” and shall be deem-~- 
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ed to be the income of the previous 
year in which the transfer took place. 
“The mode ‘of computation- of capital 
gains is Jaid down in Section 48 which 
provides that the income chargeable 
under the head “capital gains” shall be 
“computed by deducting from the full 
value of the consideration received or 
accruing aS a result of the transfer of 
the capital: asset, two amounts, namely, 
(i) expenditure, incurred, wholly and 
exclusively in connection with such 
transfer and (ii) the cost of acquisition 
of the. capital asset and the cost of any. 
improvement thereto. Then follows 
Section 52 which is the material section 
requiring to be construed in the pre- 
sent appeal. That section consists of two 
sub-sections and runs as follows: 

(1) Where the person who acquires a 
capital asset from an assessee is directly 
or, indirectly connected with the assessee , 
and the Income-tax Officer has reason -- 
to believe that the transfer was effect- 
ed with the object of avoidance or 
reduction of the liability of the assessee . 
under Section 45, the full value of the 


X. 


consideration. for the. transfer shall, 
with the preyious approval of the In- 
specting ‘Assistant Commissioner, be _ 


taken to be the fair market value of the 
capital asset on the date of the trans- 
fer. : 

(2)- Without prejudice to the provi- 
sions of sub-section (1), if in the opimion ` 
of the Income-tax Officer the fair mar- 
ket value of a capital asset transferred ' 
by an assessee as on the date of the 
transfer exceeds the full-value of the 
consideration declared by the assessee 


_in respect'of the transfer of such capi- 


tal asset by an amount of not less than. 
fifteen per cent of the value declared, ` 
the full value of the consideration for 
such capital asset shall, with the pre- 
vious approval of the Inspecting Assis- 
tant Commissioner, be taken to'be its 
fair market value on the date of its 
transfer, : 
There is a marginal note to Section 52 
which reads: “Consideration for trans- 
fer in cases of understatement”. It may 
be pointed out that originally when the 
Act came to be enacted, S. 52 consisted 
of only one provision which is now num- 
bered as sub-sec, (1) and it was by Sec- 
tion 13 of the Finance Act 1964 that sub- 
section (2) was added in. that section. 
with effect from ist April 1964. A 
5. Now.on these provisions the ques- - 
tion, arises what is the true interpréta- 
tion of S. 52, sub-sec. (2). The argu- 
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ment of the Revenue was and this argu- 
ment found favour with the majority 
Judges of the Full Bench that on a 
plain natural construction of the lan- 
guage of Section 52, sub-section (2), the 
only, condition for attracting the appli- 
cability of that provision is that 
the fair market value of the capital 
asset transferred by the ) assessee as 
on the date of the transfer. ex- 
ceeds the full -value of the considera- 
tion declared by the assessee in respect 
of the transfer. by an amount of not less 
than 15% of the value so . declared. 
Once the Income-tax Officer is satisfied 
that this condition exists, he can . pro- 
ceed to invoke the provision in Sec. 52 
sub-section (2) and take the fair market 
value of the capital asset transferred by 
the assessee as on the date of the trans- 
_fer as representing the full value of the 
“consideration for the transfer of the 
capital asset and compute the capital 
gains on that basis. No more is neces- 
sary to be proved, contended the Rev- 
enue. To introduce any further condi- 
tion such as understatement of consid- 
eration in respect of the transfer would 
be to read into the statutory . provision 
something which is not there: indeed 
it would amount to rewriting the sec- 
tion. This argument was based on a 
strictly literal reading of Section 52 
sub-sec, (2) but we do not think such a 
construction can be accepted. It ignores 
‘several ‘vital considerations which must 
always be borne in mind when we are 
interpreting a statutory provision. The 
task of-interpretation of a statutory 
enactment is not a mechanical task. It 
is more than a mere reading of mathe- 
“matical formulae because few words 
possess the precision of mathematical 
symbols. It is an attempt to discover 
the intent of the legislature from the 
language used by it and it must always 
be remembered that language is at best 
an imperfect instrument for the expres- 
sion of human thought and as pointed 
out by Lord Denhing, it would be idle 
to expect every statutory provision — to 
be “drafted with divine prescience and 
perfect clarity”. We can do no better 
than repeat the famous words of Judge 
Learned Hand when he said:".............06 
it is true that the words used, even in 
their literal sense, are the primary and, 
ordinarily the mest reliable, source of 
interpreting the meaning of any writing: 
be it a statute, a contract or anything 
else. But it is one of the surest indexes 
of a mature and developed jurispru- 


K. P. Varghese v. L-T. 


Officer. Ernakulam S.C. 1927 


dence not to make a fortress out of tha 
dictionary; but to remember that statu- 
tes always have some purpose or objeci 
to accomplish, whose sympathetic and 
imaginative discovery is the surest 
guide to their meaning”, We must not 
adopt a strictly literal interpretation of 
Section 52 sub-section (2) but we must 
construe its language having regard to 
the object and purpose which the leg- 
islature had in view in enacting that 
provision and in the context of the set- 
ting in which it occurs. We cannot ig- 
nore the context and the collocation of 
the provisions in which Section 52 sub- 
section (2) appears, because, as pointed 
out by Judge Learned Hand in most 
felicitous language: “.........the meaning 
of a sentence may be more than thar 
of the separate words, as a melody is 
more than the notes, and no degree of 
particularity can ever obviate recourse 
to the. setting in which all appear, and 
which all collectively create’, Keeping 
these observations in mind we may now 
approach the construction of Section 52 
sub-section (2), 

6. The primary objection against the 
literal construction of Section 52 sub- 
section (2) is that iff leads to manifestly 
unreasonable and absurd consequences. 
It is true that the consequences of a 
suggested construction cannot alter the 
meaning of a statutory provision but it 
can certainly help to fix its meaning. It 
is a well recognised rule of construction 
that a statutory provision must be so 
construed, if possible, that absurdity 
and mischief may be dvoided. There are 
many situations where the construction 
suggested on behalf of the Revenue 
would lead to a wholly. unreasonable 
result which would never have been in- 
tended by the legislature. Take, for ex- 
ample, a case where A agrees to sell his 
property to B for a certain price and 
before the sale is completed pursuant to 
the „agreement and it is quite well 
known that sometimes the completion 
of the sale may take place even a cou- 
ple of years after the date of the agree- 
ment — the market price shoots up with 
the result that the market price pre- 
vailing on the date of the sale exceeds 
the agreed price at which the property 
is sold by more than 15% of such 
agreed price. This is not at all an un- 
common case in an economy of. rising 
prices and in fact we would’ find in a 
large number of cases where the sale is 
completed more than a year or two 
affer the date of the agreement that the 
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market price prevailing. on the date. of 
the. sale is very much more ‘than . the 
price at which the property is sold un- 
der the agreement. Can it be contended 
with any degree of fairness and justice 
that in such cases, where there is clear- 
ly no understatement of consideration 
in respect of the transfer and the trans- 
action is perfectly honest and bona fide 
and, in fact, in fulfilment of a contrac- 
tual obligation, the assessee who has 
sold the property should be liable to 
‘pay tax on capital gains which have not 
accrued or arisen to him, It would in- 
deed be most harsh and inequitable to 
tax the assessee on income which has 
neither arisen to him nor is received by 
him, merely because he has carried out 
the contractual obligation undertaken by 
him. It is difficult to conceive of any 
rational reason why the legislature 
should have thought it fit to impose li- 
ability to tax on an assessee who is 
bound by law to carry out his contrac- 
_ tual obligation to sell the property at 
the agreed price and honestly carries 
out such contractual obligation, It would 
indeed be strange if obedience to the 
law should attract the levy of tax on 
income which has neither arisen to the 
assessee nor has been received by him. 
If we may take another illustration, let 
us consider a case -where A sells his 
property to B with a stipulation that 
after sometime which may be a couple 
of years or more, he shall resell the 
property to A for the same price. Could 
it be contended in such a case that 
when B transfers*the property to-A for 
' the same price at which he originally 
purchased it, he should be liable io pay 
tax on the basis as if he has received 
the market value of the property as on 
the date of resale, if, in the meanwhile, 
the market price has shot up and ex- 
ceeds the agreed price by more than 
15%. Many other similar situations can 
be contemplated where it would be ab- 
surd and unreasonable to apply Sec- 
tion 52 sub-section (2)~ according to its 
strict’ literal construction. We -must 
therefore eschew literalness in the in- 
_terpretation of. Sec. 52 sub-section (2) 
and try to arrive at an interpretation 
which avoids this absurdity and mis- 
chief and makes the provision rational 
and sensible, unless of course, our hands 
are tied and we cannot find any escape 
from the tyranny of the literal inter- 
pretation.. It iş. now a well settled rule 
of construction that where the plain 
‘literal interpretation of a statutory pro- 
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vision produces -a maniféstly absurd and 
unjust result which could never have 
been intended by the legislature,’ the 
court may modify the language used by 
the legislature or even ‘do some vior 
lence’ ‘to it, so as to_achieve the ob- 


vious intention of the, legislature and 
produce a. rational construction, Vide: 
Luke v. Inland Revenue Commr., 1963 


AC 557. The Court may also in such a 
case read into the statutory provision a 
condition which, though not expressed, 
is implicit as constituting the basic as- 
sumption underlying the statutory pro- 
vision. We. think that, having regard to 
this well .recognised rule of interpreta- 
tion, a fair and reasonable construction 
of ‘Section 52 sub-section (2) would be 
to read into it a condition that it would 
apply only where the consideration for 
the transfer is understated or in other 
words, the assessee has actually ‘receiv-. 
ed a larger consideration for the trans- 
fer than what is declared in the instru- 
ment of transfer and it would have no 
application in case of a bona fide trans- 
action where the full value of the con- 
sideration for the transfer is correctly 
declared by the assessee, There are sev- 
eral important considerations which in- 
cline us to accept this construction of 
Section 52 sub-section (2). i 

7. The first consideration to which 
we must refer is the object and purpose 
of the enactment of Section 52 sub-sec- 
tion (2). Prior to the introduction of 
sub-section (2), Section 52 consisted only 
of what is now sub-section (1). This 
sub-section provides that where an as- 
sessee’ transfers a capital asset and in 
respect of the transfer two conditions . 
are satisfied, namely, (i) the transferee, 
is a person directly or indirectly con- ` 
nected with the assessee and (ii) the 
Income-tax Officer has reason to believe 
that the transfer was effected with the 
object of avoidance or reduction of the 
liability of the assessee to tax on capi- 
tal gains, the fair market value of the 
capital asset on the date of the transfer 
shall be taken to be the full value of 
consideration for the transfer and the 
assessee shall be taxed on capital gains 
.on that basis. The second condition ob- 
viously involves understatement of the 
consideration in respect of the transfer 
because it is only by showing the con- 
sideration for the transfer at a lesser 
figure than that ‘actually received that’ 
the assessee can achieve the object of 
avoiding or reducing his liability to tax 
on capital gains, And. that is why the 


. of understatement”. 


~ 


a 


- fassessee to tax. on capital gains. 
may . be, cases where the consideration - 


- set. 
received by the assessee is not declar- . 
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“Consideration for the transfer in cases 
But,- it must . be 
noticed that for the purpose of bringing 
a case within sub-section (1), it is not 
enough merely to show understatemert 
of consideration but it must be further 
shown -that the object of the under- 
statement was to avoid or reduce the 
liability of the assessee to tax on capi- 
tal gains. Now it is necessary to bear in 


mind that when capital gains are com- | 


puted by invoking sub-section (1) it is 
not any fictional accrual or receipt cf 
income which is brought to tax. Suk- 
section (1) does not deem income to ac- 
crue or to be received which in fact 
never accrued or was never received, It 
seeks to bring within the net of taxa- 
tion only that income which has accru- 
ed or is. received by the assessee as a 
result of the transfer of the capital as- 
But since the actual consideration 


ed or disclosed and in most of the cases, 
if not all, it would not be possible for 
the Income-tax Officer to determine pre- 
cisely what is actual consideration re- 
ceived by the assessee or in other words 
how much more consideration is receiv- 
ed by the assessee than that declared by 
him, sub-section (1) provides that the 
fair market value of the property as on 
the date of the transfer shall be taken 
to be the full value of the consideration 
for the transfer which has accrued to 
or is received by the assessee, Once it 
is found that the -consideration in re- 
spect of the transfer is understated and 
the conditions specified in sub-sec. (1) 
are fulfilled, the Income-tax Officer will 
not be called upon to prove the precise 
extent of the undervaluation or in other 
words, the actual extent of the conceal- 
ment and the full value of the consid- 
eration received for the transfer shall 
be computed in the manner provided in 
sub-section (1). The net effect of this 
‘provision is as if a statutory best judg- 
ment assessment of the actual consid- 
eration received by the assessee is made. 
in the absence of reliable materials, 


. & But the scope of sub-section (1} 
of Section 52 is extremely restricted þe- 
cause it applies only where the trans- 
feree is a person directly or indirectly 
connected with the assessee and the ob- 
ject of the understatement is to avoid 
or reduce the income-tax liability of the 
There 
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for the transfer is shown at a lesser 
figure than that actually received by the 
assessee but the transferee is not a per- 
son directly or indirectly connected with 
the assessee or the object of under- 
statement of the consideration is un- 
connected with tax on capital gains. 
Such cases would not be within the 
reach of sub-section (1) and the asses- ` 
see, though dishonest, would escape the 
rigour of the provision enacted in that 
sub-section. Parliament therefore en- 
acted sub-section (2) with a view to ex- 


` tending the coverage of the provision in 


sub-section (1) to other cases of under- 
statement of consideration. This becomes 
clear if we have regard to the object 
and purpose of the introduction of sub- 
section (2) as appearing from travaux 
preparatoire relating ‘to the enactment 
of that provision. It is a sound rule of 
construction of a statute firmly estab- 
lished in England as far back as 1584 
when Heydon’s ‘case (1584) 3 Co. Rep- 
7a was decided that “......... for the sure 


„and true interpretation of all statutes in 


general...... four things dre to be discern- 
ed and considered: ‘(1) What was the 
common law before the making of the 
Act, (2) What was the mischief and de- 
fect for which the common law did not 
provide, (3) What remedy the Parliament 
hath resolved and appointed to cure the 
disease - of the Commonwealth, and 
(4) The true reason of the remedy, and 
then the office of all the Judges is~al- 
ways to make such construction as shall 
suppress the mischief, and advance the 
remedy”, In in re Mayfair Property 
Company, (1898) 2 Ch 28, Lindley, M. R. 
in 1898 found the rule “as necessary 
now as it was when Lord Coke report- 
ed Heydon’s case”. The rule was re- 
affirmed by Earl.of Halsbury in East- 
man Photographic Material Company v. 
‘Compiroller General of Patents, Designs 
and Trade Marks, 1898 AC 571 in the 


. following words: 


“My Lords, it appears to me that’ to 
construe the Statute in question, it is 
not only legitimate but highly conveni- 
ent to refer both to the former Act and 
to the ascertained evils to which the 
former Act ‘had given rise, and to the 
later Act which provided the remedy. 
These three being compared T cannot 
doubt the conclusion.” 3 


This Rule being a Rule of ‘construction 
has been repeatedly applied in India in 
interpreting -. statutory . provisions. It 


.would therefore be: legitimate in inter- 


- |trend in juristic thought not 
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preting sub-section (2) to consider what 
was the mischief and defect for which 
Section 52 as it then stood did not pro- 
vide and which was sought to be 
remedied by the enactment of sub-sec« 
tion (2) or in other words, what was 
the object and purpose of enacting that 
sub-section. Now in this connection the 
speech made by the Finance Minister 
while moving the amendment introduc- 
ing sub-section (2) is extremely rel- 
evant, as it throws considerable light on 
the object and purpose of the enact- 
ment of sub-section (2). The’ Finance 
Minister explained the reason for intro- 
. ducing sub-section (2) in, the following 
words: 


“Today, particularly every ieatisadtion 


of the sale of property is for a much. 


lower figure than what is actually. re- 
ceived. The deed of registration , men- 
tions a particular amount; the ‘actual 
money that passes is considerably more. 
It is to deal with these classes of sales 


that this amendment has been drafted 
REMEN It does not aim at perfectly bona 
fide transactions......... but essentially re- 


lates to the day-to-day occurrences that 
are happening before our eyes in regard 
-to the transfer of property. I think, this 
is-one of the key sections that should 
help us to defeat the free play of un- 
accounted money and cheating 2 the 
Government.” 
Now it is true that the speeches made 
by the Members of the Legislature on 
the floor of the House when a Bill for 
enacting a statutory provision is being 
debated are inadmissible for the purpose 
of interpreting the statutory provision 
but the speech made by the Mover of 
the Bill explaining the reason for the 
introduction of the Bill can certainly be 
referred to for the purpose of ascertain- 
ing the mischief sought to be remedied 
by the legislation and the object and 
purpose for which the legislation is en- 
acted. This is in accord with the recent 
only | in 
Western countries but also in India that 
interpretation of a statute being an ex- 
ercise in the ascertainment of meaning, 
everything, which. is logically relevant 
should be admissible. In fact there are 
at least three decisions of this Court, one 
-in Loka Shikshana Trust v. Commr. af 
Income-tax, (1975) 101 ITR 234: (AIR 
1976 SC 10), the other in Indian Cham- 
ber of Commerce v. Commr. of Income- 
tax, (1975) 101 ITR 796: 
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Income-tax v. Surat Art Silk Cloth 
Manufacturers Association, (1980) 121 

ITR 1: (AIR 1980 Sc 387)` where tha 
speech made by the Finance Minister 

while introducing the  exclusionary~ 
clause in Section 2 Clause (15) of the 
Act was relied upon by the Court for 
the purpose of ascertaining what was 
the reason for introducing that clause. 
The speech made by the Finance Min- 
ister while moving the amendment in- 
troducing sub-section (2) clearly states 
were the circumstances in which 
sub-section (2) came to be passed, what 
was the mischief for which Section 52 
as it then stood did ‘not provide and 
which was sought to be remedied by 

the enactment of sub-section (2) and 
why the enactment of sub-section (2) 
was found necessary. It is apparent - 
from the speech of the Finance Minister 
that sub-section (2) was enacted for the 
purpose of reaching those cases where 
there was understatement of considera- 
tion in respect of the transfer or to put 
it differently, the actual consideration 
received for, the “transfer was - ‘consid- 
erably more’ than that declared or 
shown by the assessee, but which were 
not covered’ by sub-section (1) because 
the transferee was not directly or in- 
directly connected with the assessee. 
The object and purpose of sub-sec, (2), 
as explicated from the speech of the 
Finance Minister, was. not to strike at 
honest, and bona fide transactions where 
the consideration for the transfér was 
correctly disclosed by the assessee but 
to bring within the net of taxation 
those transactions where the considera- 
tion in respect of the transfer was . 
shown at a lesser figure than that ac- 

tually received by the assessee, so that 
they do not escape the charge of tax on 
capital gains by ‘understatement of the . 
consideration. This was real object and 
purpose of the enactment of sub-sec- 
tion (2) and the interpretation of this 
sub-section must fallin line with the 
advancement of that object and purpose. 
We must therefore accept-as the under- 
lying assumption of sub- section (2) that 
there is understatement of considera- 
tion in respect of the transfer and sub- 
section (2)' applies only where. the ac- 
tual cOdnsideration received by the ast 
sessee. is not disclosed and the consid- . 
eration declared in respect of the trans- ` 
fer is shown at a lesser figure than that 
actually received. s% 


_ Istatement?’. 
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9. This interpretation of sub-sec. (2) 
is strongly supported by the marginal 
note to Section 52 which reads ‘Consid- 
eration for transfer in cases of under- 
It is undoubtedly true that 
the marginal note to a section cannot 
be referred to for the purpose of con- 
struing the section but it can certainly 
be relied upon as indicating the drift of 
the section or, to use the words of Col- 
lins MR in Bushell v. Hammond, (1904) 
2 KB 563, to show what the section is 
dealing. with. It cannot control the 
interpretation of the words of a section 
particularly when the language of the 
section is clear and unambiguous but, 


being part of the statute, it prima facie _ 


furnishes some clue as to the meaning 
and purpose of the section. Vide Bengal: 
Immunity Co. Ltd. v. State of Bihar, 
(1955) 2 SCR 603: (AIR 1955 SC 661). 
The marginal note to Section 52, as it 
now stands, . was originally a marginal 
mote only to what is presently sub-sec- 
tion (1) and significantly enough, this 
marginal note remained unchanged even 
after the introduction of sub-section (2) 
suggesting clearly that it was meant by 
Parliament to apply to both sub-sec- 
tions of Section 52 and it must there- 
fore be taken as indicating that, like 
sub-section (1), sub-section (2) is also 
intended to deal with cases where there. 
is understatement of the consideration 
in respect of the transfer, 


10. But apart from these considera- 
tions, the placement of ‘sub-section (2) 
in Section 52 does indicate in some 
small measure that Parliament intended 
that sub-section to apply only to cases 
where the consideration in respect of 
the transfer is understated by the as- 
sessee. It is not altogether without sig- 
nificance that the provision in sub-sec- 
tion (2) was_enacted by Parliament not 
as a separate section, but as pari of 
Sec. 52 which, as it originally stood, 
dealt only with cases of understate- 
ment of consideration. If Parliament in- 
tended sub-section (2) to cover all cases 
where the condition of 15% difference 
is satisfied, irrespective whether there- 
is understatement of consideration or 
not, it is reasonable to assume that 
Parliament would have enacted that 
provision as a separate ‘section and not 
pitch-forked it into Section 52 with a 
-total stranger under an inappropriate 
marginal note. Moreover there is in- 
herent evidence in sub-section (2) 
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which suggests that the thrust of that 
sub-section is directed against cases of 
understatement of consideration. The 
crucial and important words in sub-sec- 
tion’ (2) are: “the full value of the 
consideration declared by the assessee”. 
The word ‘declared’ is very eloquent- 
and revealing. It clearly indicates that 
the focus of sub-section (2) is on the 
consideration declared or disclosed by 
the assessee as distinguished from the 
consideration actually received by him 
and it contemplates a case where the 
consideration received by the assessee 
in respect of the transfer is not truly 
declared or disclosed by him but is 
shown at a different figure. This of 
course is a very smal] factor and by it- 
self of little consequence but along with 
the other. factors which we have dis- 
cussed above, it assumes same signific- 
ance as throwing light on the true in- 
tent of sub-section (2). 


11. ` There is also one other circum- 
stance which. strongly reinforces the 
view we are taking in regard to the con- 
struction of sub-section (2). Soon after 
the introduction of sub-section (2), the 
Central- Board of Direct Taxes, in exer- 
cise of the power conferred under Sec- 
tion 119. of the Act, issued a circular 
dated 7th July, 1964 explaining the 
scope and object of sub-section (2) in 
the following words: 


“Section - 13 of the Finance Act has 
introduced a new sub-section (2) in Sec- 
tion 52 of the Income-tax Act with a 
view to countering evasion of tax on 
capital gains through the device of an 
understatement of the full value of the 
consideration received or receivable on 
the transfer of a capital asset. 

The provision existing in- Section 52 
of the Income-tax Act, before the 
amendment (which has now been re- 
numbered as sub-section (2)) enables the 
computation of capital gains arising on 
transfer of a capital asset with refer- 
ence to its fair market value as on the 
date of its transfer, ignoring the amount 
of the consideration shown by the as- 
sessee, only if the following two condi- 
tions are satisfied: 


(a) the transferee is a person who is 
directly or indirectly connected with as- 
sessee, and - 


` (b) the Income-tax Officer has reason 
to believe that the transfer was effected 
with object of avoidance or reduction of 
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the liability of assessee to tax on capi- 
tal gains. : 


In view of. these conditions, this pro- . 


vision has a limited operation and does 
not apply to other cases where the tax 
liability on capital gains arising on 
transfer of capital assets between par- 
ties_not connected with each other, is 
sought to be avoided or reduced by an 
understatement of the consideration 
paid for the transfer of the asset.” 


The circular also drew the attention of 
the Income-tax Authorities to the as- 
surance given by the Finance Minister 
in his speech that sub-section (2) was 
not aimed at perfectly honest and bona 
fide transactions where the considera- 
tion in respect of the transfer was cor- 
rectly disclosed or declared by the as- 
sessee, but ‘was intended to deal only 
with cases where the consideration fot 
the transfer was understated “by the 
assessee and was shown at a lesser 
figure than that actually received by 
him. Jt appears. that despite this circu- 
lar, the Income-tax Authorities in sev-- 
eral cases levied tax by invoking the 
provision in sub-section (2) even in 
cases where the transaction was per- 
fectly, honest and bona fide and: there 
was no understatement of the consid- 
eration. This was quite contrary to the 
instructions issued in the circular which 
- was binding on the Tax Department and 
the Central Board of Direct Taxes was, 
therefore, construed to issue another 
circular on 14th January, 1974 whereby 
the Central Board, after reiterating the 
assurance given by the Finance Minister 
in the course of his speech, pointed out: 

“It has come to the notice of the 
Board that in some cases the Income- 
tax Officers have invoked the provisions 
of Section 52 (2) even when the trans- 
actions were bona fide. In this context 


reference is invited to the decision of 
the Supreme Court in: Navnit Lal C. 
Jhaveri v. K. K. Sen ((1965) 56 ITR 


198): (AIR 1965 SC 1375) and Ellerman 
Lines Ltd. v. Commr. of Income-tax, 
West Bengal ((1971) 82 ITR 913): (AIR 
1972 SC 524) wherein it was held that 
the circular issued by the Board would 
be binding on all officers and persons 
employed in the execution of the In- 
come-tax Act. Thus the- Income-tax 
Officers are bound to follow the instruc- 
tions issued by the Board.” 

and instructed the Income-tax Officers 
that “while completing the , assessments 
they should keep.in mind- the assurance 
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given by the Minister of Finance and 
the provisions of Section 52 (2) of the 
Ancome-tax Act may not be invoked in 
cases of bona fide transactions”, These 
two circulars of the Central Board of . 
Direct Taxes are, as we shall presently 
point out, binding on the Tax Depart- 
ment in administering or executing the 
Provision enacted in sub-section (2), but 
quite apart from their binding character, 
they are clearly in the nature of con- 
temporanea expositio furnishing legiti- 
mate aid in -the construction of sub-sec~ 
tion (2). The rule of construction by re- 
ference to contemporanea expositio is a 
well established rule for interpreting a 
statute by reference to the exposition 
it has received from contemporary auth- 
ority, though it must give way where 
the language of the statute is plain and 
unambiguous. This rule has been suc- 
cinctly and felicitously expressed in 
Crawford on Statutory. Construction 
(1940 ed) where it is stated in para 219 
that “administrative construction (i.e, 
contemporaneous construction placed by 
administrative or executive . officers 
charged with executing a statute) gene- 
rally should be clearly wrong before it 
is overturned: such a construction; com- 
monly referred to as practical construc- 
tion, although non-controlling, is never- 
theless entitled to considerable weight; 
it is highly persuasive.” The validity. of 
this rule was also ‘recognised in Bal- 
eshwar Bagarti v. Bhagirathi Dass, 


. ( (1908) ILR 35 Cal 701) ‘where Mooker- 


jee, J. stated the rule in these terms: 


“It is a well-settled principle of inter- 
pretation that courts in construing a 
statute will give much weight to the 
interpretation put upon it, at the time 
of its enactment and since, by those 
whose duty it has been to construe, ex- 
ecute and apply it.” 


and this statement of the rule was 
quoted with approval by this Court in 
Deshbandhu Gupta & Co. v. Delhi Stock 
Exchange Association Ltd., (1979) 4 SCC 
565: (AIR 1979 SC 1049). It is clear 
from these two circulars that the Cen- 
tral Board of Direct Taxes, which is the 
highest authority entrusted with the 
execution of the provisions of the Act, 
understood sub-section (2) as limited to 
cases where the consideration for the 
transfer has been understated by the 
assessee and this must be regarded as a 
strong circumstance supporting the con- 
struction which we are placing on that 
sub-section. ‘ 
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12. But ‘the construction which is 
commending itself to us does not rest 
merely on the principle of contempora- 
nea expositio. The two circulars of the 

Central Board of Direct Taxes to which 
we have just referred are legally bind- 
ing on the Revenue and this binding 
character attaches to the two circulars 
even if they be found not in accordance 


with the correct interpretation of sub- 


section (2) and they depart or deviate 
from such construction. It is now well- 
settled as a result of two decisions of 
this Court, one in Navnitlal.C, Jhaveri 
v. K. K. Sen, ((1965) 56 ITR 198): (AIR 
1965 SC 1375) and the other in 
Ellerman Lines Ltd. v. '‘Commr, of 
Income-tax, West Bengal ((1971) 82 ITR 
913): (ATR 1972 SC 524) that circu- 
lars issued by the Central Board of 
Direct Taxes under Section 119 of the 
* Act are binding on all officers and per- 
sons employed in the execution of the 
Act even if they. deviate from the provi- 
sion of the Act. The question which 
arose in Navnitlal C. Jhaveri’s case 
(supra) was in regard to the constitu- 
tional validity of Secs, 2 (6A) (e) and 
12 (1B) which were introduced in the 
Indian Income-tax Act 1922 by the 
Finance Act 1955 with effect from ist 
April, 1955. These two sections provided 
that any payment made by a closely 
held company to its shareholdér by 
way of advance or loan to the extent to 
which the company possesses accumu- 
lated profits shall be treated as divi- 
dend taxable under the Act and this 
would include any loan or advance made 
in any previous year relevant to any 
assessment year prior to the assessment 
* year 1955-56, if such loan or advance 
remained outstanding on the first day 
of the previous year relevant to the 
assessment year 1955-56. The constitu- 
tional validity of these two sections was 
assailed on the ground that they im- 
posed unreasonable restrictions on the 
fundamental right of the assessee under 
Article 19 (1) (f) and (g) of the Consti- 
tution by taxing outstanding loans or 
. advances of past years as dividend, The 
Revenue however relied on a circular 
issued by the Central Board of Revenue 
under Section 5 (8) of the Indian In- 
come-tax Act 1922 which corresponded 
to Section 119 of the present ` Act and 
_ this circular provided that if any such 
* outstanding loans or advances of past 
years were repaid on or before 30th 
June, 1955, they would ‘not be taken 
into account in determining the tax 
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liability: of the’ shareholders to whom 
such loans or advances were given. This 
circular was clearly contrary to the 
plain language of Section 2 (6A) (e) and 
Section 12 (1B), but even so this Court 
held that it was binding on the Revenue 
and since “past transactions which 
would normally have attracted the strin- 
gent provisions of Section 12 (1B) as ıt 
was introduced in 1955, were substan- 
tially granted exemption from the ope- 
ration of the said provisions by making 
it clear to all the companies and their 


‘shareholders that if the past loans were 


genuinely refunded to the companies 
they would not be taken into account 
under Section 12 (1B),” Secs. 2 (6A) (e) 
and 12 (1B) did not suffer from the vice 
of unconstitutionality. This 
was followed in Ellerman Lines’ case 
(AIR 1972 SC 524) (supra) where rcferr- 
ing to another circular issued by the 
Central Board of Revenue under Sec- 
tion 5 (8) of the I.-T. Act .1922 on which 
reliance was placed on behalf of the 
assessee, this Court observed (at p, 528): 

“Now, coming to the question as to 
the effect of instructions issued under 


Section 5 (8) of the Act, this Court ob- 


served in Navnit Lal C. Jhaveri v. K.K. 
Sen, Appellate Assistant Commissioner, 
Bombay, 


“It is clear that a circular of the kind 
which was issued by the Board would 
be binding on all officers and persons 
employed in the execution of the Act 
under Section 5 (8) of the Act. This 
circular pointed out to all the officers 
that it was likely that some of the com- 
panies might have advanced loans to 
their shareholders as a result of genuine 
transactions of loans, and the idea was 
not to affect such transactions and not 
to bring them within the mischief of the 
new provision.” 


The directions given in that circular 
clearly deviated from the provisions of 
the Act, yet this Court held that the 
circular was binding on the Income-tax 
Officers, ”- 

The two circulars of the Central Board 
of Direct Taxes referred to above must 
therefore be held to be binding on the 


Revenue in the administration or imple- 


mentation of sub-section (2) and this 


< sub-section must be read as applicable 


only to cases where there is understate- 
ment of the consideration in respect of 


-the transfer. 


‘13. Thus, it is not enough to attract 
the applicability of sub-section (2): that 


S.C, 1933 - 


decision ` 


~ 
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the fair market value of the capital 
asset transferred by the assessee as on 
the ‘date of the transfer exceeds the full 
value of the consideration declared in 
respect of the transfer by not less than 
15% of the value so declared, but it is 
furthermcre necessary that the full 
vaiue of the consideration in respect of 
the transfer is ,understated or in other 
words, shown at a -lesser figure than 
that actually received by the  assessee. 
Sub-section (2) has no application in 


ease of an honest and.bona fide transac-_ 


tion where the consideration in respect 
of the transfer has been correctly de- 
clared or disclosed by the assesses, 
even if the condition of 15% difference 
between the fair market value of the 
capital asset-as on the date of the trans- 
fer and ihe full value of the considera- 
tion declared by the assessee is satisfied. 
If therefore the Revenue seeks to bring 
a case within sub-section (2), it must 


ishow not only. that the fair market value 


of the capital asset as on the date of the 
transfer exceeds the full value of the 
consideration declared by the assessee 
by not less than 15% of the value so 
declared, but also that thé consideration 
has been understated and the assessee 
has actually received more than what is 


‘\declared by him. There are two dis- 


tinct conditions which have to be satis- 
fied before sub-section (2) can be in- 
voked by the Revenue and the burden 
of showing that -these two con- 
itions are satisfied rests on the Re- 
venue, It is for the Revenue to show 
that each of these two conditions 
is satisfied and the Revenue cannot 
claim to have discharged this burden 
which lies upon it, by merely 
lishing that the fair market value of 
the capital asset as on the date of the 
transfer exceeds by 15% or more the 
full value of the consideration declared 
in respect of the transfer and the first 
condition is therefore satisfied. The Rê- 
venue must go further and prove that 
the second condition is also 
Merely by showing that the first condi- 
tion is satisfied, the Revenue cannot ask 
the Court to presume that the secand 
condition too is fulfilled, because even 
in a case where the first condition of 


15% difference is satisfied, the transac- 
tion may be a perfectly honest and 
bona fide transaction and there may be 
mo: understatement of the consideration. 
The fulfilment of ‘the second condition 
has therefore to be established indepen- 
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satisfied. 
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dently of the first condition and merely 
because the first condition is satisfied, 
no inference can necessarily follow; 
that the second condition is also ful- 
filled. .Each condition has got to be 
viewed and established _independently|’ 
before sub-section (2) can be invoked 
and the burden ‘of doing so is clearly 
on the Revenue. It is a well settled 
rule of law that the onus of establish- 
ing that the conditions of taxability are 
fulfilled is always on the Revenue and 
the second condition being as much a 
condition of taxability as the first, the 
burden lies on the Revenue to show 
that there is understatement of the 
consideration and the second condition 


is fulfilled. Morever, _to throw the 
burden of showing that. there is no 
understatement of the ~consideration 


on the assessee would be to cast an 
almost impossible burden upon him to 
establish’ a negative, namely, that he 
did not receive any consideration beyond 
that declared .by him, 


14, But the question then arises why 
has Parliament introduced the first con- 
dition as a pre-requisite for the appli- 
eability of: sub-section (2)? Why has 
Parliament provided that in order to 
attract the applicability of sub-section 
(2) the fair market value of the capital, 
asset “as on the date of the transfer 
should exceed by. 15% or more the full 
(value) of the consideration for the trans- © 
fer declared by the assessee? The answer 
is obvious. The object of imposing the 
condition of difference of 15% or more 
between the fair market value of the 
capital asset and the - consideration de- 
clared in respect af the transfer clearly 
is to save ‘the assessee from the rigour 
of sub-section (2) in marginal ' cases 
where difference in subjective valuation 
by different individuals may result in 
an apparent disparity between the fair 
market value and the declared consi- 
deration. It is a well-known fact borne 
out by practical experience that the de- 
termination of fair market value of a 
capital asset is generally a matter of 
estimate based to some extent on guess 
work and despite the utmost bona fides, 
the estimate of the fair market value 
is bound to vary from individual to in- 
dividual. It is obvious that if the re- 
strictive condition of difference of 15% 
‘or more between the fair market value 
of the capital asset as on the date of the 
transfer and the consideration declared 
in respect of the transfer were not pro- 
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vided in sub-section (2), many marginal 
eases would, having regard to the pos- 
sibility of -difference of opinion in sub- 
jective assessment of the fair market 
e|value, fall within the mischief of that 
_lsub-section and the statutory measure 
enacted in that sub-section for determ- 
ining the consideration actually received 
by the assessee would be applicable in 
all its rigour in such cases. This con- 
dition of 15% or more difference is 
merely intended to be a_ safeguard 
against undue hardship which would 
be occasioned to, the assessee if the in- 
|fiexible rule of the thumb enacted in 
sub-section (2) were applied in marginal 
cases and it has nothing to do with the 
question of burden of proof, for the 
burden of establishing that there is 
understatement of the consideration in 
respect of the transfer always-rests on 
the Revenue. The postulate underlying 
sub-section (2) is that the ‘difference be- 
tween one honest valuation and another 
may range up to 15% 
tutes the class of marginal cases which 
are taken out-of the purview of sub- 
section (2) in order ‘to avoid hardship 
to the assessee, 


a 


15. It is, therefore, clear that sub-sec- 
tion (2) cannot be invoked by the Re- 
‘venue unless ` there is understatement 
of the consideration in respect of the 
transfer and the burden of showing 
that there is such understatement is on 
the Revenue. Once it is established by 
the Revenue that the consideration for 
the transfer has been understated or 
to put it differently, the consideration 
actually received by the assessee is. 

“more than'what is declared or disclosed 
by him, sub-section (2) is immediately 
attracted, subject of course to the ful- 
filment of the condition of 15% or more 
difference, and the Revenue is then not. 
required to show what is the precise 
extent of the. understatement or in 
other words, what is the consideration 
actually received by the assessee. That 
would in most cases be difficult, if not 
impossible, to show and hence sub-sec- 
tion (2) relieves the Revenue of all bur- 


hy 


den of proof regarding the extent of. 


understatement or concealment and 
provides a statutory measure of the 
consideration received in respect of the 
transfer, It does not create any fictional 
receipt. It does not deem as 
‘something which is not in fact received.. 
It merely provides a statutory best 


s 
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receipt. - 


Officer, Ernakulam S.C. 1935 


judgment asséssmént of the considera- 
tion actually received by the assessee 
and brings to tax capital gains on the. 
footing that the fair market value of 
the capital asset represents that actual 
consideration received by the assessee 
as against the consideration untruly 
declared or disclosed by him, This appro- 
ach in construction of sub-section (2) 
falls in line with the scheme of the 
provisions relating to tax on, capital 
gains, It may be noted that Section 52 
is not a charging section but is a com- 
putation section. It has to be read 
along with Sec. 48 which provides the 
mode of computation and under which 
the starting point of computation is 


-“the full value of the consideration re- 


ceived or accruing”. What in fact never 
accrued or was never received cannot 
be computed as capital gains under 
Section 48. Therefore sub-section (2) 
cannot be construed as bringing within 
the computation of capital gains an 
amount which by no stretch of imagina- 
tion, can be said fo have accrued to 
the assessee or been received by him 
and it must be confined to cases where 
the actual consideration received for the 
transfer is understated and since in 
such cases if is very difficult, if not im- 
possible, to determine and prove the 
exact quantum of the suppressed con- 
sideration, .sub-section (2) provides the 
statutory measure for determining the 
consideration actually received by the 
assessee and permits the Revenue to 
take the fair market value of the capi- 
tal asset as the full value of the consi- 
deration received in respect of the 
transfer, 


16. This construction which we are 
placing on sub-section (2) also marches 
in step with the Gift Tax Act, 1958, If a 
capital asset is transferred for a consi- 
deration below its market value, the, 
difference between the market value 
and the full value of the consideration 
received in respect of the transfer would 
amount to a gift liable fo tax under the 
Gift Tax Act, 1958, but if the construc- 
tion of sub-section (2) contended for on 
behalf of the Revenue were accepted, 
such difference would also be liable to 
be added as part of capital gains taxa- 
ble under the provisions of the Income 
Tax Act, 1961. This would be an ano- ` 
malous result which could never have 
been contemplated by the legislature, 
since the Income-tax Act, 1961 and the 
Gift Tax Act, 1958 are parts of an in- 
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“tegrated schémé of taxation and the 
same amount which is chargeable as 
. gift could not be intended to be charged 
also as capital gains. ` 


17. Moreover, if sub-section (2) is 
literally construed as applying even to 
cases where the full value of the con- 
sideration in respect- of the transfer is 
correctly declared or disclosed by the 
assess¢e and there is no understatement 
of the consideration, it would result in 
an amount being taxed which has nei- 
ther accrued to the assessee nor been 
received by him and which from no view 
point can be rationally considered as 
capital gains or any other type of in- 
come, It-.is a well settled rule of in- 
_|terpretation that the Court should as 
far as possible avoid that construction 
which attributes irrationality to the 
legislature. Besides, under Entry 82: in 
List I of the Seventh Schedule to the 
Constitution which deals with “Taxes 
.on income” and under which the In- 
come-tax Act, 1961 has been enacted, 
Parliament cannot “choose to tax as in- 
“come an item which in no rational 

sense can be regarded as a citizen’s in- 

come or even receipt. Sub-section (2) 
would, therefore, on the construction of 
` the Revenue, go outside the legislative 
power of Parliament; and it would not 
be possible to justify it even as an in- 
cidental or ancillary provision or a pro- 
vision intended to prevent evasion of 
tax. Sub-section (2) would also be 
violative of the fundamental right of 
thé assessee under Article 19 (1) ( 
which fundamental right was in exis- 
tence at the time when sub-section (2) 
came to be enacted-since on the con- 
struction canvassed on behalf of the 
Revenue, the effect of sub-section: (2) 
would be to.penalise .the assessee for 
transferring his capital asset for a consi- 
deration lesser by 15% or more than 
the fair market value and that would 
constitute unreasonable restriction on 
the fundamental right of the assessee 
_to dispose of his capital asset at the 
price of his choice. The Court must 
obviously prefer a’ construction which 
renders the statutory provision consti- 
tutiorially valid rather than that which 
makes it void. f E 
- 18. We must therefore hold. that sub- 
„section (2) of Section 52 can be invoked 
only where the consideration -for the 
transfér has been- understated by the 
assessee or in other words, -the -conside- 
ration actually received `by- the. assessee 
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“no application to the present 


‘ Income-tax Officer.” 
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is-more` than ‘what is declared or dis- 
closed by him and the burden of prov- 
ing such > understatement or conceal- 
ment is on the Revenue. This burden 
may be discharged by the Revenue by 
establishing facts and circumstances 
from which a reasonable inference can 
be’ drawn that the assessee has not cor- 
rectly declared or disclosed the con- 
sideration received by him and there is 
understatement or concealment of the 
consideration in respect of the transfer. 
Sub-section (2) has no application in 
case of an honest and bona fide transac- 
tion where the consideration received 
by the assessee has been correctly de- 
clared or disclosed by him, and there is 
no concealment or suppression of the 
consideration. We find that in the pre- 
sent case, it was not the contention of 
the Revenue that the property was sold 
by -the assessee to his daughter-in-law’ 
and five of his children for a considera- 
tion which: was more than the sum of 
Rs, 16,500/- shown to be the considera- 
tion for the. property’ in the Instrument 
of Transfer and there was understate- 
ment or concealment of the considera- 
tion in respect of the transfer. It was 
common ground between the parties and 
that was a finding of fact reached by 
the Income-tax Authorities, that the 
transfer of the property by the assessee 
was a perfectly, honest and bona fide 
transaction where the full value of the 
consideration received by the assessee 
was correctly disclosed at the figure of 
Rs. 16,500/-. Therefore, on the construc- 
tion placed by us, sub-section (2) “had 
case- and 
the Income-tax Officer could have no 
reason to believe that any part of the, 
income of the assessee had escaped as- 
sessment so as to justify the issue of a 
notice. under Section 148. The order of 
re-assessment made -by the Income-tax 
Officer pursuant to the notice issued 
under Section 148 was accordingly with- 
out jurisdiction and the majority Judges 
of the Full Bench were in error in re- 
fusing to quash it. 


19. We accordingly allow the - appeal, 
set aside the order passed. by the Full 
Bench and restore the order of Isaac, J., 
allowing the writ petition-and quashing 
the order of re-assessment made by the 
The Revenue will 
pay the costs of the. assessee throughout. y 


‘- Appeal allowed, i 
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“AIR 1981 SUPREME COURT 1937 - 
(From : "AIR" 1968 Pat 463) 


_ D. A. DESAI, A. D. KOSHAL AND 
i R. B. MISRA, JJ. 


Civil Appeals Nos.-.209 and 2280 of 1970, 
D/- 26-8-1981. 

Bhaiya Ramanuj Pratap Deo (In C. A. 
209 of 1970), Appellant v, Lalu Maheshanuj 
Pratap Deo and others, Respondents. ` 
’ And. Vice Versa in C. A. No. 2280 of 1970. 


(A) Hindu Succession Act (30 of 1956), 
Ss. 5 (ii), 4 — Section 5 (ii) is exception to 
Section 4 — Bengal Regulation 10 of 1800 
keeping alive custom as to rule of primogeni- 
ture — Section 5 (ii) did not cover such cus- 

- tom. (Hindu Law — Succession — Rule of 
primogeniture). 

Section 5 (ii) of Hindu Succession Act pro- 
tects an estate which descends to a single 
heir by the terms of any covenant or agree- 
“ment entered into or by the terms of any 
enactment inasmuch as Hindu Succession Act 
is not applicable to such an estate. This sec- 
tion starids as an exception to Section 4 of 
the Act. (Para 15) 
. Bengal Regulation 10 of 1800 did not by its 
own force declare that any estate would de- 
scend to a single heir. All that it did was to 
_keep alive’ the custom sanctioning the rule of 
` primogeniture entailing impartibility of the 
estate. The rule of custom was thus re- 
cognised as such and no estate by the terms 
of the Regulation itself was made to descend 
to a single heir. In this view of the matter 
‘Section 5 (ii) of the Hindu Succession Act 
does not cover such a custom. (Para. 18) 

(B) Bihar Land Reforms Act (30 of 1950), 
Section 6 — Scope of — Intermediary in pos- 
session in representative capacity on behalf 

fof other coparceners — Death of inter- 
` mediary — Interest devolved on other copar- 
ceners. (Hindu Succession Act (1956), S. 6). 

Section 6 of Bihar Land Reforms Act only 
contemplates that the land will be deemed to 
be settled by the State with such intermediary 
and he shall be entitled to retain possession 
thereof and hold it as a raiyat under the 
State having occupancy rights in respect of 
such land subject to payment of- fair. and 
equitable rent. But if the intermediary was 
in possession in a representative capacity on 
behalf of the other coparceners, as a neces- 
sary corollary the land will be'deerned to be 
settled with all these persons on whose be- 
half one particular intermediary was in -khas 

gpossession. Consequently. if the possession 
of such a person (Plaintiff A) was on behalf 
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of other “coparceners’: (including ‘the defen- 
dant'B) the land will be deemed to-be settled © 
with all those coparceners and they shall all 
become raiyat. Where there has.been no 
partition between A and his brother’s son B, 
the joint status of the family continued and, 
therefore, after. the death of A his interest 
devolved on other coparceners (including B) 
as well. AIR 1968 Pat 463 (H. N. Pt. AD. 
Affirmed. ~. (Paras 19, 29) 

(C) Chota Nagpur Encumbered Estates Act 
(6 of 1876), Ss. 12-A, 12 — Applicability of 
Section 12-A -— Restoration of possession and 
enjoyment of property — It must have been 
under circumstances mentioned in first or 
third clause of Section 12 — It is for plain- 
tiff fo show that conditions contemplated by 
Section 12 were satisfied. (Evidence Act 
(1872), 5. 101). ` (Para 21) 

(D) Registration Act (16 of 1908), Ss. 17, 
49 — Khorposh (maintenance) deed — Re- 
gistration necessary within Section 17 — Non- 
registration of such document — It cannot be 
received as evidence of transaction affecting 
such property — Use of such document as 
evidence of collateral transaction. (Para 22) 

Œ) Hindu Law — Joint family — Impar- 
tible estate — Holder giving land to defen- 
dant — Possession of defendant cannot be 
that of a trespasser. AIR 1968 Pat 463 (H.N. 
Pt. C), Reversed. (Forts — Trespass). 

‘(Para 23) 

(Œ) Hindu Law — Joint family — Impar- 
tible estate — Defendant, member of joint 
family — He was entitled to maintenance. 
AIR 1968 Pat 463 (H. N. Pt. B), Affirmed. 

l -~ (Para 23) 

(G) Hindu Law — Alienation — Impar- 
tible estate — Holder can alienate estate by 
gift or by Will. 

A holder of an impartible estate can alie- 
nate the estate by gift inter vivos, or even 
by will, though the family is undivided; the 
only limitation on this power would flow 
from a family custom to the contrary or from 
the condition of the tenure which has the 
same effect. Case law discussed. AIR 1968 
Pai 463 (H. N. Pt. A), Affirmed. (Para 30) 


(HM) Hindu Law — Joint family property 
— Impartible estate — Succession to — 
Estate, when ceases to be joint family pro- 
perty — Intention of junior members to sur- 
render interest in estate must be shown. (Evi- 
dence Act (1872), S, 101). 

To establish that an impartible estate has 
ceased to be joint family property for pur- 
poses of succession it is necessary to prove 
‘an intention, express or implied, on the part 


`. “of-the juhior-members of the family to give 
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up their chance of succeeding to the estate. 
In each case it is incumbent on the plaintiff 
to adduce satisfactory grounds for holding 
that the joint ownership of the defendant’s 
branch in the estate was determined so that 


` it became the separate property of the last 


holder’s branch. The test to be applied is 
whether the facts show a clear intention to 
renounce or surrender any interest in the 
impartible estate or a relinquishment of the 
right of succession and an intention to im- 
press upon the zamindari the character of 
separate property. AIR 1952 SC 29 and AIR 
1964 SC 118, Foll; AIR 1968 Pat 463 (H. N. 
Pt. A), Affirmed. (Para 31) 

() Civil P. C. (5 of 1908), O. 20, R. 12 — 
Suit fer declaration and possession — Plain- 
tiff, holder of impartible estate — Defendant, 
member of joint family — Execution of khor- 
posh (maintenance) deed in favour of defen- 
dant — Possession of defendant, not that of 
trespasser — Decree for possession and mesne 
profits ~~ Held, could not be passed against 
defendant — Proper remedy for plaintiff was 
suit for partition. AIR 1968 Pat 463 (H. N. 
Pt. C), Reversed. (Hindu Law — imypartible 


estate). . (Para 36) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1795 : (1970) 3 SCR 88 

l 24, 25 
AIR 1964 SC 118 : (1964) 2 SCR 403 

, ` 29, 31 
AIR 1952 SC 29 : 1952 SCR 241 E 
AIR 1951 SC 469_ 31 
AIR 1937 All 377 : 1937 All LY 610 24,27 
AIR 1932 PC 216 : 59 Ind App 331 29 


AIR 1921 PC 62 : ILR 43 AJ 228 27 
AIR 1918 PC 81 : 45 Ind App 148 

24, 26, 29 
(1899) 26 Ind App. 83 : ILR 22 Mad 383 

(PC) 24, 28, 29, 30 
(1888) 15 Ind App 51 (PC) © 29, 30 

Mr. S, C. Misra, Sr. Advocate (Mr. U, P. 
Singh, Advocate with him), for Appellant in 
C. A. No. 209 of 1970 and for Respondent 
in C. A. No, 2280 of 1970; Mr. K. K. Sinha, 
Sr. Advocate (Mr. S. K. Sinha and M. L. 
Chibber, Advocates with him), for. Appellant 
in C. A. No, 2280 of 1970 and for Respon- 
dent in C. A. No.-209 of 1970. 

R. B. MISRA, J.:— These two senna 
appeals are directed against a common judg- 
ment dated 28th of Feb., 1968 of the Patna 
High Court,* the first one by certificate and 
the second by special leave. 

2. Bhaiya Rudra Pratap Deo was the 
bolder of an impartible estate, known as 
Nagaruntari estate, in the district of Pala- 


* Reported in AIR 1968 Pat 463. 
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mau. The succession to the estate was 

governed by the rule of lineal primogeniture. 

Under the said rule the eldest male member 

of the eldest line wag to succeed to the estate 

while the junior members of the family were, 
entitled only to maintenance grants subject to 

Tesumption on extinction of an heir in the 

male line of the eldest branch. 

3. It appears that the estate was accorded 
protection under the Chota Nagpur Encum- 
bered Estates Act, 1876, on the application 
of Bhaiya Rudra Pratap Deo as per notifica- 
tion dated 17th March, 1932 published in the 
Bihar Gazette dated 23rd March, 1932 and 
after liquidation of debt it was released from 
the operation of Chota Nagpur Encumbered 
Estates Act in October 1945. Eventually the 
estate vested in the State of Bihar under the 
Bihar Land’ Reforms Act, 1950 in pursuance 
of a notification dated 5th of Nov., 1951. 
Harihar Pratap Deo, who was the younger, 
brother of ;Bhaiya Rudra Pratap Deo, had 
died in a state of jojntness with his brother 
Bhaiya Rudra Pratap Deo in 1934 leaving 
behind his son Lalu Maheshanuj Pratap Deo 
alias Nila Bacha, and one other step son who 
also died in 1937 unmarried. Lalu Mahe- 
shanuj Pratap Deo demanded land for khor- 
posh {maintenance) from Bhaiya Rudra Pra- 
tap Deo in 1950. Bhaiya Rudra Pratap Deo 
executed a deed of maintenance on 14th of 
April, 1952; in respect of eight villages in 
favour of Lalu Maheshanuj Pratap Deo. A 
dispute, however, arose between the parties 
in respect of the plots of village Sigsigi which 
culminated in a proceeding under Sec. 144, 
Cr. P. C. : The proceedings were, however, 
later converted into proceedings under Sec- 
tion 145, Cr. P. C. which ended in favour of 
Lalu Maheshanuj Pratap Deo on 4th of July, 
1955. Bhaiya Rudra Pratap Deo feeling ag-3 
grieved by :the order filed a suit which has 
given rise to the present appeals and which 
was later on numbered as Suit No. 16 of 
1955, against Lalu Maheshanuj Pratap Deo 
alias “Nila Bacha’ in respect of the agricul- 
tural plots of village Sigsigi and the grain 
jn the custody and control of the police, 
Bisrampur, district Palamau. 


4, The case of the plaintiff is as follows: 
After the vesting of the estate in the State 
of Bihar the defendant approached him with 
a request that the plaintiff should give him 
the villages Bhojpur, Jaungipur, Chitzi, 
Rohila, Bhandar and Khundra but the plain- 
tiff declined to do so as Section 12-A of the. 
Chota Nagpur Encumbered Estates Act and^ 
the provisions of the Bihar Land Reforms 
Act stood as a bar. The defendant, however, 
implored and wanted to fake a chance and 


1981 


try his luck. On the beseéchment of the de- 
fendant the plaintiff allowed him six villages 
only, namely Bhojpur, Jaungipur, Chitri 
Rohila, Bhandar and Khundra subject to ac- 
scceptance of the State of Bihar. There was 
neither any proposal for villages Sigsigi and 
Patihari nor had the plaintiff ever agreed to 
give these two villages to the defendant. A 
formal utistimped and unregistered deed of 
Khorposh (maintenance) was no doubt creat- 
ed in respect of only six villages on 14th of 
April, 1952 subject to the approval of the 
authorities. The defendant, however, in col- 
lusion with the plaintiff’s employees and ex- 
employees and without the knowledge and 


information of the plaintiff managed to use- 


the plaintiff's signature and manufactured 
evidence to show that the two villages Sigsigi 
and Patihari had also been included in khor- 
posh grant and included these two villages 
din the formal deed dated 14th of April, 1952 
“in collusion with the typist and designing 
persons by perpetrating fraud on the plain« 
tiff, 


5. When the plaintiff came: to know of 
the fraud and fabrication of the defendant 
he lodged protest before the authorities and 
the authorities refused to accept the plea of 
khorposh and they ordered the villages to be 
included in the compensation list of the plain- 
tiff and the rent of all the sirjot lands was 
fixed in favour of the plaintiff, Thus, no 
khorposh grant remains even in respect of 
the six villages and such grants, if any, are 
void under Section 12-A of the Chota Nag- 
pur Encumberéd Estates Act and the provi- 
sions of the Bihar Land Reforms Act. Even 
assuming for the sake of argunient that the 
two villages Sigsigi aŭd Patihati were includ- 

ed in the deed dated 14th of April, 1952, the 
transfer is void ab anitio and no title accrued 
to the defendant on that basis. 


6. At the time of proceedings under Sec- 
tion 145, Cr. P. C. paddy crops grown by 
the plaintiff were standing and on the peti- 
tion of the plaintiff the same were harvested 
by the police. Subsequent cultivation was 
also done through the police, Bisrampur and 
the plaintiff is entitled to all the grain in the 
custody of the police. 


7. On these allegations the plaintiff sought 
a declaration that the land in dispute, detailed 
in Sch. A, situated in village Sigsigi was the 


ee land of the plaintiff, that the defen-. 


dant had no concern therewith and that he 
Zithe plaintiff) was entitled to the grain or the 
‘value thereof as detailed in Sch. B. The 
plaintiff also claimed a relief for possession 
over the disputed plots and the grain or the 
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value thereof A relief for mesne profits to 
be ascertained in subsequent proceedings was 
also claimed. 5 


8. Bhaiya Rudra Pratap Deo, the plaintiff, 
died during the pendency of the suit and his 
two sons and four widows got themselves 
substituted in his place. His eldest son, 
Bhaiya Ramanuj Pratap Deo filed a petition 
before the trial Court for substitution in 
place of his deceased father alleging that the 
Nagaruntari Estate was an impartible estate 
governed by the rule of lineal primogeniture 
under which the eldest son alone is entitled 
to succeed his father. His prayer was allow- 
ed. Subseuently the second son of Bhaiya 
Rudra Pratap Deo and his widows filed a 
petition for being substituted. The Sub-Judge 
impleaded all these persons provisionally as 
plaintiffs ordering to strike out an issue as 
to which of them was or were entitled to the 
fruits of the litigation, if cventually the Court 
decided the suit as against the defendant. The 
conduct of the suit was given to plaintiff 
No. 1 under the provisions of R. 11, O. 1, 
Cc. PLC. 


9, The suit was contested by the defen- - 
on the following grounds amongst 
others: The Nagaruntari estate was never an 
impartible estate governed by the rule of 
lineal primogeniture but in its origin it was 
a non-heritable Ghatwala Jagir and it was 
subsequently made heritable and raised to the 
status of a revenue paying estate and thus it 
became an ordinary joint family property 
purtible amongst the members. His father 
died in a state of jointness with Bhaiya Rudra 
Pratap Deo sometime in 1934 when he was 
only four years old and he was living under 
the guardianship of his uncle. He was made 
to carry an impression, due to propaganda 
made by hbis uncle Bhaiya Rudra Pratap 
Deo that Nagaruntari estate was an impar- 
tible estate and being under this wrong im- 
pression he subsequently filed an application 
against his uncle in 1950 claiming khorposh 
grant of 22 villages including village Sigsigi 
from out of Nagaruntari estate and also 
partition of the self-acquired property of his 
grandfather. That application was, how- 
ever, rejected. The Nagaruntari estate later 
on vested in the State of Bibar under the 
Bihar Land Reforms Act. Thereafter Bhaiya 
Rudra Pratap Deo of his own accord ex- 
ecuted a khorposh deed in his favour in re- 
Spect of eight villages including Sigsigi and 
got it typed in his house and sent it to him 
with a direction to take possession of the 
eight villages and accordingly he took pos- 
session of the same. The defendant denied 
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that he had: fraudulently got .Sigsigi and Pati- 
hari villages inserted in the khorposh deed 
or that this deed was illegal. The defendant 
claimed that he was a co-sharer with the 
plaintiff and was entitled to remain in pos- 
session of all the eight villages covered by 
the khorposh deed till partition was made. 


10. The Subordinate Judge held that’ by 
the kborposh deed Bhaiya Rudra Pratap Deo 
had in fact given to the defendant in khor- 
posh eight villages including village Sigsigi 
but the defendant did not acquire any inter- 
est in the said land on the basis of the khor- 
, posh deed as the same was against the pro- 
visions of Section 12-A of the Chota Nagpur 
‘Encumbered Estates Act and the Chota Nag- 
pur Tenancy Act; that Nagaruntari -estate 
was an impartible estate governed by the 
rule of lineal primogeniture but it ceased to 
be so after the enforcement of the Hindu 
Succession Act, 1956 in June 1956 and since 
Bhaiya Rudra Pratap Deo died after this 
Act came into force the succession to the 
estate would be governed by survivorship .as 
contemplated by Section 6 of the Hindu Suc- 
cession Act. As such the plaintiffs, as well 
as the defendant would succeed. The defen- 
dant is thus entitled to remain in possession 
of the said property as one of the co-owners 
and the plaintiffs could not claim an exclu- 
sive khas possession till the matter is decid- 
ed in a partition suit. On these findings he 
dismissed the suit. ‘ 


11. Feeling aggrieved by the decision heirs 
and legal representatives of Bhaiya Rudra 
Pratap Deo, the deceased plaintiff, preferred 
an appeal. On appeal the District Judge con- 
firmed the findings of the trial Court. He, 
however, held that the grant of khorposh by 
Rudra Pratap Deo after the release of the 
estate from the management of the Chota 
Nagpur Encumbered Estates Act was void 
under S. 12-A of the Act as the khorposh 
grant was not made with the sanction of the 
Commissioner and also because the possession 
of the ex-proprietor with respect to the 
Bakasht land became that of a raiyat under 
the State of Bihar and the raiyati right was 
not transferable without a fegistered docu- 
ment. Thus, the possession of the defendant 
was on the basis of a void document. The 
learned Judge further held that the docu- 
ment of khorposh being unregistered was not 
admissible in evidence but it could be used 
for a collateral purpose of explaining the 
nature of possession; that the defendant 
being a minor member of the family was put 
in possession of the property covered by it 
‘by the holder of the estate and his possession 


was as khorposh-hoider. (maintenance -holder) . 
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and not as a trespasser and he was not 
liable to be evicted. The Nagaruntari estate 
was found to be.an impartible estate where 
succession was governed by the rule of lineal 
primogeniture. But after the death of Bhaiya 
Rudra Pratap Deo Section 6 of the Hindu 
the 
devolution of the property would not be 
governed by the rule of lineal primogeniture 
but by the ordinary rule of succession as is 
provided under the Hindu Succession Act. 
It was also held that Rudra Pratap had died 
in a state of jointness with the defendant and 
after Hindu Succession Act came into force 
the Nagaruntari estate became an ordinary 
joint family property of the parties and that 
the possession of the defendant was as a 
co-sharer. On these findings the appeal filed 
by the plaintiffs was dismissed by the Dis- 
trict Judge. 

_ 12, Undaunted, the plaintiffs preferred ay 
Second Appeal in the High Court which was 
partly allowed inasmuch as the High Court 
found that heirs of Rudra Pratap were 


‘entitled to get a decree for possession of the 


suit land jointly with the sole defendant as 
also for mesne profits for their share, that is, 
one-half in addition to the entire mesne pro- 
fits to which Rudra Pratap was entitled in 
his ‘lifetime. Both the parties have come up 
in appeal to this Court against the judgment 
and decree of the High Court to the extent 
it went against them, 

13. First we take up Appeal No. 209 of 

1970 filed by Bhaiya Ramanuj Pratap Deo, 
heir and legal representative of deceased 
plaintiff. 
' 14. Mr. S. C. Misra assisted by Mr. U.P. 
Singh raised a number of contentions. His 
is that the rule’ of lineal 
primogeniture survived even after the enforce-» 
ment of the Hindu Succession Act. To ap- 
preciate the contention it will be necessary 
to examine the relevant provisions of the Act. 
Section 4 (1) (a) of the Act lays down: 


“4.(1) Save as otherwise expressly provid- 
ed in this Act,— 

(a) any text, rule or interpretation of 
Hindu Law .or any custom or usage as part 
of that law in force immediately before the 
commencement of this Act shall cease to have 
‘effect with respect to any matter for which 


‘provision is made in this Act.” 


Section 6 of the Act provides: 

“6. When a male Hindu™~ dies after the 
commencement.of this Act, having at tha 
time of his death an interest in a Mitakshara 
coparcenary property, his interest in the pro- 
perty, shall devolve by survivorship upon. the 
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surviving members of the coparcenary and 
not in accordance with this Act: 


Provided that, if the deceased had left him 
surviving a female relative specified in 
= Class I of the Schedule or a male relative, 

specified in that class who claims, through 
such female relative, the interest of the de- 
ceased in the Mitakshara coparcenary pro- 
perty shall devolve by testamentary or inte- 
ŝtate succession, as the case may be, under 
this Act and not by survivorship.” 

A bare perusal of Section 4 would indicate 

that any custom or usage as part of Hindu 

Jaw in force will cease to have effect after 

the enforcement of Hindu Succession Act 

‘with respect to any matter for which provi- 

sion is made in the Act. If rule of lineal 

primogeniture in Nagaruntari estate is a 

customary one it will certainly cease to have 

effect, even though it was part of Hindu law. 

© 15. Faced with this situation the learned 
counsel for the appellant invokes S. 5 (ii) of 
the Hindu Succession Act. In so far as it 
is material for the present discussion it 
Teads : 

“5, This Act shall not apply to— 

ER) oot oe 

(ii) any estate which danie to a single 
heir by the terms of any covenant or agree- 
ment entered into ... ... .., or by the terms 
of any enactment passed before the com- 
mencement of this Act.” 


This section protects an estate which de- 
scends to a single heir by the terms of any 
covenant or agreement entered into or by 
the terms of any enactment inasmuch as 
Hindu Succession Act is not applicable to 
such an estate. This section stands as an ex- 
ception to Section 4 of the Act referred to 
above. 

16. It is urged by Shri Misra that the 
rule of lineal primogeniture in the instant 
case is a statutory rule and not a customary 
rule and therefore it is saved by Sec. 5 (ii) 
of the Hindu Succession Act. In support of 
‘his contention he placed reliance upon Ben- 
gal Regulation 10 of 1800. Bengal Regula- 
tion 10 of 1800 reads as under: 

.“@ By Regulation 11, 1798 the estates of 
proprietors of land dying intestate are de- 
clared liable to be divided among the heirs 
of the deceased agreeably to the Hindu or 
Muhamdan laws. 


A custom, however, having been found to 
prevail’ in the jungle Mahals of Midnapore 
“and other districts by which the succession 
to the. landed estates invariably devolves to 
a single heir without the division of the pro-. 
‘perty ena e 
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Council has enacted the:-following ruleto. be 
in force in the Provinces of Bengal, Bihar and 
Orissa from the dale of its promulgation. . 


Regulation 11, 1798 (2) shall not be con- 
sidered to supersede or affect any established 
usage which may have obtained in the jungle 
Mahals of Midnapore and other districts, by 
which the succession to landed estates, the 
proprietor of which may die intestate, has 
hitherto been considered to. devolve to a 
single heir, to the exclusion of the other 
heirs of the deceased. 

In the Mahals in -question the local custom 
of the country shall be continued in full 
force as heretofore, and the Courts of Justice 
be guided by it in the decision of all: claims 
which may come before them to the inherit- 
ance of landed property situated in those 
Mahals,” 

17. The following propositions are clearly 
deducible from this Regulation : 


(a) The Regulation takes note of an aiet 
Regulation (Regulation No. 11 of 1798) ac- 
cording to which the estate of a proprietor of 
jand dying intestate was to be divided 
amongst his heirs: according to his penal 
law. 


(b) It further notes that a custom had been 

found to prevail in certain areas by which 
land devolved on a single heir. 
_ (c) It then lays down that such a custom 
would not be deemed to have been supersed- 
ed by Regulation No. 11 of 1798 and thet in 
the said areas such custom shall be rule of 
decision. - 


18. This analysis of the Regulation leads 
to the further proposition that it did not by 
its own force declare that any estate would 
descend to a single heir. Ali that it did was 
to keep alive the custom sanctioning the rule 
of primogeniture entailing impartibility of 
the estate. The rule or custom was thus re- 
cognised as such and no estate by the. terms 
of the Regulation itself was made to descerid 
to a single heir.” In this. view of the matter 
Cl. (ii) of Section 5 of the Hindu Succession 


„Act does not cover such a custom. 


19. Alternatively it was argued that even 
if the rule of lineal primogeniture did not 


‘survive after the enforcement of the Hindu 


Succession Act the suit land will be deemed 
to be settled with the plaintiff under S. 6 of 
the Bihar Land Reforms Act and the plain- 
tiff became the exclusive owner of the suit 
land. Section 6 of the Bihar Land Reforms 
Act, 1950, insofar as it is material for ‘his 
case, reads : : 


- “6. (1) On and from the ‘date of vesting 


“all Jands used. for agricultural or. horticul- 
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tural purposes, which were in ‘khas’ posses- 
sion of an-intermediary on the date of ‘such 
vesting, including— 

{a) (i) proprietor’s private lands let out 
under a lease for a term of years or under 

a lease from year to year, referred to in Sec- 
Sion 116 of the Bihar ‘Tenancy Act, 1885 (8 of 
1885), 

Gi) landlord’s let 


privileged lands out 


‘under a registered lease for a term exceed- 


ing one year or under a lease, writien or 
oral, for a period of one year or less, re- 
ferred to in Section 43 of the Chota Nagpur 
Tenancy Act, 1908 (Ben. Act 6 of 1968), 

(b) lands used for agricultural or horticul- 
tural purposes and held in the direct posses- 
sion of a temporary lease of an estate or 
tenure and cultivated by himself with his own 
stock or by his own servants or by hired 
Jabour or with hired stock, and 

(c) lands used for agricultural or horticul- 
tural purposes forming the subject matter of 
a subsisting mortgage on the redemption of 
which the intermediary is entitled to recover 
‘khas’ possession thereof; 
shall subject to the provisions of Ss. 7-A and 
7-B be deemed to be settled by the State with 
such inermediary and he shall be entitled to 
retain possession thereof and hold them as a 
‘raiyat? under the State having occupancy 
rights in respect of such lands subject to the 
payment of such fair and equitable rent as 
may be determined by the Collector in the 
prescribed manner.” 
This section only contemplates that the land 
will be deemed to be settled by ‘the State 
with such intermediary and he shall be 
entitled to retain possession thereof and hold 
it as a raiyat under the State having oc- 
cupancy rights in respect of such land sub- 
ject to payment of fair and equitable rent, 
But if the intermediary was in possession in 
a representative capacity on behalf of the 
other coparceners, as a necessary corollary 
the land will be deemed to be settled with 
all those persons on whose behalf one parti- 
cular intermediary was in khas possession. 
Consequently if the possession of Bhaiya 
Rudra Pratap Deo was on behalf of other 
coparceners the land will be deemed to be 
settled with all those coparceners and they 
shall all become raiyats. 

20. It is nobody’s case that there has been 
any partition between the plaintiff and the 
defendant. The joint status of the family 
continued and, therefore, after the death of 
Bhaiya Rudra Pratap Deo his interest de- 
volved on other coparceners as well. 

21. It was next contended for the appel- 
lant that the defendant got the land under 
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a khorposh deed which was void ab initio 
and, therefore, the status of the defendant 
was that of a trespasser and he was liable 
to éjectment.on the suit. of the plaintiff. Ac- 
cording to the appellant the khorposh deed 
was void for two reasons: firstly because 
there was no sanction of the Commissioner 
for the deed as contemplated by Sec. 12-A of 
the: Chota Nagpur Encumbered Estates Act, 
1876; secondly because the deed was neither 
stamped nor registered. In order to ap- 
preciate the first reason it is pertinent to 
read Section 12-A insofar as it is material 
for the purpose of the case: 


“12-A.(1)'When the possession and enjoy- 
ment of property is restored, under the. cir- 
cumstances ‘mentioned in the first or the 
third clause‘of Section 12, to the person who 
was the holder of such property when the 
application under Section 2 was made, such 
person shall not be competent, without the, 
previous sanction of the Commissioner,— . 

{a) to alienate such property, or any part 
thereof, in any way, or 

(b) to create any charge thereon extending 
beyond his lifetime. 

(2) 

(3) Every alienation and charge made or 

attempted in contravention of sub-section (1) 
shall be void.” 
Section 12-A would be attracted only when 
possession and enjoyment of the property is 
restored under the circumstances mentioned 
in the first or the third clause of Section 12. 
It was for the plaintiff to. show that the con- 
ditions contemplated by Section 12 were 
satisfied, which he has failed to do. 


22. As ‘regards the second reason, the 
argument is based on Section 17 read with 
Section 49: of the Registration Act. Sec. 17, 
of the Registration Act enumerates the docu? 
ments requiring Tegistration. Section 49 of 
of the Registration Act provides that no 
document required by Section 17 or by any 
provision of the Transfer of Property Act, 
1882 to be registered shall (a) affect any im- 
movable property comprised therein, (b) ... 
a. e+ -9 (C) be received as evidence of any 
transaction’ affecting such property or con- 
ferring such power, unless it has- been re- 
gistered. Khorposh (maintenance) deed is a 
document ‘which requires registration within 
the meaning of Section 17 of the Registration 
Act and as the document was not registered 
it cannot be received as evidence of any 
transaction affecting such property. Provis 
to Section 49, however, permits the use of 
the document, even though unregistered, as 
evidence of any collateral transaction not re- 
quired to be effected by registered instrument, 


eee see oe oe 
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In this view of the legal position the mainten- 

ance deed can be looked into for collateral 
purpose of ascertaining the nature of pose: 
sion. 


- 23. Admittedly the defendant was a mem: 
ber of a joint Hindu fam-ly. Even in’ an 
impartible estate he was entitled to mainten- 
ance and the land in dispuze had admittedly 
been given to the defendant by the impartible 
estate holder. His possessicn, therefore, can- 
not be taken to be the possession of a tres- 
passer and the High Cour: in our opinion 
has erred in branding the defendant as a 
trespasser, 


24. 
least in. importance, content:on raised on be- 
half of the appellants. According to. Shri 
S, C. Misra the original plaintiff being holder 
of an impartible estate, his estate would ga 
to his successors alone and not to the other 

¿members of the family by sarvivorship. The 
learned counsel relied upon the follawing 
cases in support of his contention :` Rajah 
Velugoti Kumara Krishna Yachendra Varu 
v. Rajah Velugoti Sarvagna Kumara Krishna 
Yachendra Varu, (1970) 3 SCR 88: (AIR 
1970 SC 1795); Rama Rao v. Raja of Pitta- 
pur, 45 Ind App 148: (AIR 1918 PC 81); 
Hargovind Singh v. Collectcr of Etah, AIR 
1937 All 377; Venkata Surya Mahipati Rama 
Krishna Rao v. Court of Wards, (1899) 26 
Ind App 83 (PC). 

25. In Velugoti Kumara Xrishna Yachen- 
dra Varu v. ‘Velugoti Sarvagna Kumara Kri- 
shna Yachendra Varu, the first and the fore- 
most case relied upon, a’ contention was 
raised on behalf of the plain iff that the pro- 
perty of the impartible estete was held in 
‘coparcenary as joint family property and be- 
came partible amongst the members once it 

lost its character of ‘impartibility. In other 
words the contention was that the junior 
members had a present interest in the im- 
partible estate and were entitled to a share 
in the estate once impartibility was removed. 
This argument was repelled and this Court 
observed (at p. 1805): 

“In our opinion there’ is no justification 
for this, argument, The law regarding the 
nature and incidents of impartible estate is 
now well settled. 
the creature of custom. The junior mem- 
bers of a joint family in the case of ancient 
impartible joint family estate take no right 
in the property by birth, and therefore, have 
no right of partition having regard to the 
ery nature of the estate tha: is impartible. 
Secondly, they have no right to interdict 
alienation by the head of the family either 
for necessity or otherwise.” 
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This Cowrt, however, furlher exposed the 
legal position in these words (at p. 1806): 

“To this extent the general law cf Mitak- 
shara applicable to joint family property ‘has 
been modified by custom and an impactible 
estate, though it may be an ancestral joint 
family estate, is clothed with the incidents of 
self-acquired and separate property to that 
extent. The only vestige of the incidents, of 
joint family property, which still attaches to 
the joint family impartible estate is the right 
of survivorship which,.of course, is no: in- 
consistent with the custom of impartibility. 
For the purpose of devolution of the pro- 
perty, the property is assumed to be joint 
family property and the only right which a 
member of the joint family acquires by 
birth is to take the property by survivorship 
but he does nat acquire any inferest in the 
property itself. The right to take by survivor- 
ship continues only so long as the joint family 
does not cease to exist and the only manner 
by which this right of survivorship coule be 
put an end to is by establishing that the 
estate ceased to be joint family property for 
the purpose of succession by proving an in- 
tention, express or implied, on behalf of the 
junior members of the family to renounce or 
surrendér the right to succeed ta the estate.” 
The observations extracted above are self- 
explanatory and do not support the conien- 
tion of the appellant, rather they support the 
defendant-respondent. 


26. In Rama Rao v. Raja of Pittapur, 
(AIR 1918 PC 81) it was held: 

“An impartible zamindari is the creature 
of custom; it is of its essence that no copar- 
cenary in it exists. Apart, therefore, from 
custom and relationship to the holder the 
junior members of the family have no right 
to maintenance out of it.” 


27, In Hargavind Singh v. Collector of 


„Etah, (AIR 1937 AH 377) the Allahabad High 


Court quoted with approval the following ob- 
servations made by the Privy Council in 
Baijnath Prasad Singh v. Tej Bali Singh, ILR 
43 All 228 : (AIR 1921 PC 62): ; 


e ace oe. Zamindari being the ancestral 
Sent. “of the joint famiiy, though im- 
partible, the successor falls to be designated 
according to the ordinary rule of the Mitak- 
shara law, and that the respondent being the 
person who in a joint family would, being 
eldest of the senior branch, be the head of 
the family is the person designated in this 
impartible raj to occupy the Gaddi.” ? 

28. In Venkata Surya Mahipati Rama 
Krishna Rao v. Court of Wards, ((1899) 26 
Ind App 83) (PC) it. was laid down that an 
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impartible zamindari -was not inalienable by 
will or otherwise by- virtue only of its im-. 
partibility, and in the absence of proof of 
some special family custom or tenure attach- 
ing to the zamindari and having that effect. 

29. This question, however, need not de- 


tain us long as this Court had the occasion. 


to consider the point at great length in Pusha- 
vathi Viziaram-Gajapathi Raj v. Pushavathi 
Visweswara Gajapathi Raj, (1964) 2 SCR 

3 : (AIR 1964 SC 118). Dealing with the 
point in question this Court observed as 
follows (at p. 124 of AIR): 

“Since the decision of the Privy Council 
in Shiba Prasad Singh v. Rani Prayag 
Kumari Debi, 59 Ind App 331 : (AIR 1932 
PC 216) it must be taken to be well settled 
that an estate. which is impartible by custom 
cannot. be said to be the separate or exclu- 
sive property of the holder of the estate. If 
the holder has got the estate as an ancestral 
estate and he has succeeded to it’ by pri- 
mogeniture, it will be a part of the joint 
estate .of the undivided Hindu family. In 
the illuminating judgment delivered by Sir 
Dinshah Mulla for the Board, the relevant 
previous decisions bearing on the subject 
have been carefully examined and the posi- 
tion of law clearly stated. In the case of 
an ordinary joint family property, the mem- 
bers of the family can claim four rights : (1) 
the right of partition; (2) the right to re- 
strain alienations by the head of the family 
except for necessity; (3) the right of main- 
tenance, and (4) the right of survivorship. It 
is obvious that from the very nature of the 
property which is impartible the first of these 
rights cannot exist. The second is also in- 
compatible with the custom of impartibility 
as was laid down by the Privy Council in 
the case of Rani Sartaj Kuari v. Deoraj 
Kuari, (1888) 15 Ind App 51 and the First 
Pittapur case — Venkata Surya v. Court of 
Wards, (1898) 26 Ind App 83 (PC). Even 
the right of maintenance as a matter of right 
is not applicable as laid down in the Second 
Pittapur case — Rama Rao v. Raja of Pitta- 
pur, 45 Ind App 148 : (AIR 1918 PC 81). 
The 4th right viz., the right of survivorship, 
however, still remains and it is by reference 
to this right that the property, though im- 
partible, has, in the eyes of law, to be re- 
garded as joint family property. The right 
of survivorship which can be claimed by the 
members of the undivided family which 
owns the impartible estate should. not be 
confused with a mere spes successionis. Un- 
like spes successionis, the right of survivor- 
ship can be renounced or surrendered. 

“It also follows from the decision in Shiba 
Prasad Singh’s case, 59 Ind App 331 : (AIR 
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1932 PC 216).that unless: the power is ex- 
cluded by statute or custom, the holder of 
customary impartible estate, by a declaration 
of his intention can incorporate with the 
estate self-acquired immovable property and 
thereupon, the property accrues to the estate 
and is impressed with all its incidents, includ- 
ing a custom of descent by primogeniture. 
sees.» It would be noticed that the effect of 
incorporation in such cases is the reverse of 
the effect of blending. self-acquired property 
with the joint family property. In the latter 
category of cases where a person acquires 
separate property and blends it with the pro- 
perty of the joint family of which he is a 
coparcener, the separate property loses its 
character as a separate acquisition and 
merges in the joint family property, with the 
result that devolution in respect of that pro- 
perty is then governed by survivorship and 
not by succession. On the other hand, if 
the holder of an impartible estate 
property and incorporates it with the impart- 
ible estate he makes it a part of the impart- 
ible estate with the result that the acquisi- 
tion ceases to be partible and becomes im- 
partible.” 


30. Prior to the decision of the Privy 
Council in the case of Rani Sartaj Kuari v. 
Deoraj Kuari ((1888) 15 Ind App 51) 
(supra), it was always assumed that a holder 
of an ancestral impartible estate cannot 
transfer or mortgage the said estate beyond 
his own life-time. so as-to bind the copar- 
ceners, except, of course, for purposes bene- 
ficial to the family and not to himself alone. 
In 1888, however, this view was shaken by 
the decision of tke Privy Council in Rani 
Sartaj Kuari’s case (supra). In that case, 
the holder of the estate had gifted 17 of the 
villages of his estate to his junior wife and 
the validity of this gift was questioned by 
his son. The son’s plea, however, failed be- 
cause the Privy Council held that “if, as 
their Lordships are of opinion, the eldest 
son, where the Mitakshara law prevails and 
there is the custom of primogeniture, does 
not become a co-sharer with his father in 
the estate, the inalienability of the estate 
depends upon’ custom, which must be prov- 
ed, or it may be in some cases, upon the 
nature of the tenure”. This decision was 
again affirmed by’ the Privy Council in the 
First Pittapur case ( (1899) 26 Ind App 83) 
(supra). As a result of these decisions it. 
must be taken tò be settled that a holder of 
an impartible estate can alienate the estate 
by gift.inter vivos, or-.even by Will, . though 


acquires: 


à 


w 


‘the -family is undivided; the: only :limitation|.. 
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on this power. would flow- from- a family 
custom to the'contrary or from the condition 
of the tenure which has the same effect. 


31. Again in Chinnathayi v. Pandiya 
Naicker, 1952 SCR 241 : (AIR 1952 SC 29), 
lit was held by this Court that to establish 
that an impartible estate has ceased to be 
joint family property for purposes of suc- 
cession it is necessary to prove an intention, 
express or implied, on the part of the junior 
members of the family to give up their 
chance of succeeding to the estate. In each 
case it is incumbent on the plaintif to 
adduce satisfactory grounds for holding that 
the joint ownership ‘of the defendant’s branch 
in the estate was determined so that it be- 
came the separate property of the last 
holder’s branch. The test to be applied is 
whether the facts show a clear intention to 
renounce or surrender any interest in the 
impartible estate or a relinquishment of the 
tight of succession and an intention to im- 
press upon the zamindari the character of 
separate property. In Pushavathi Viziaram 
Gajapathi Raj Manne’s case (AIR 1964 SC 
118) (supra), this Court’ reiterated the same 
legal position. 


32. For the 
appeal must fail. 

33. This leads us to- the other appeal fil- 
ed by the defendant. The contention of the 
learned counsel for the defendant-appellant 
in this case is that the possession of the ap- 
pellant was not as a trespasser but he was 
a maintenance holder on the khorposh grant 
(maintenance) given by the impartible estate 
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. foregoing discussion . this 


holder. The High Court, therefore, erred 
in law in passing a decree for possession 
and mesne profits against the defendant- 


appellant. It was further contended that the 
Nagaruntari estate was a partible estate. 


34. As regards the first contention it is 
open to a co-sharer to remain in possession 
of the joint property and the proper remedy 
for the plaintiff in such case is to file a suit 
for partition where the equities of the par- 
ties would be adjusted. The learned counsel 
for the plaintiff-respondent on the other 
hand urged that the defendant’s possession 
was only as a trespasser. In support of ‘his 
contention he placed reliance on Collector 
of Bombay v. Municipal Corporation of the 
City of Bombay, AIR 1951 SC 469. The 
majority took the view that (at p. 473): 


“The position of the TS and its 

Æ predecessor in title was that of ’ 
having no legal title but nevertheless holding 
possession of ‘the land under colour - of an 


A: 


“invalid . ġrąnt. of the:land: in: perpetuity and: 
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‘No. -2280 of 1970, r 
-passed by the High Court is set 
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free from rent for the purpose of a market. 
Such possession not being referable to any 
legal title it was-prima facie adverse to the 
legal title of the Government as owner of 
the land- from the very moment the predeces- 
sor in title of the Corporation took posses- 
sion of the land under the invalid grant. 
This possession had continued openly, as of 
right and uninterruptedly for over 70 years 
and the Corporation had acquired the limit- 
ed title to it and its predecessor in title had 
been prescribing for during all this period, 
that is to say, the right to hold the land in 
perpetuity, free from rent but only for the 
purpose of a market in terms of the Gov- 
ernment Resolution of 1865.” 


35. In the instant case the defendant be- 
ing a member of a joint Hindu family was 
entitled to maintenance from the impartible 
estate holder. The impartible estate holder 
executed a khorposh deed in favour of the 
defendant. If the document in question 
was invalid for want of registration or 
stamps the same can be locked into for col- 
lateral purpose to find out the nature’ of 
possession of the defendant-appellant. This 
being the position in the instant case, the 
case cited above is not of much help to, the 
plaintiff-respondent. In that case the sole 
basis of title itself was invalid. A perusal 
of the plaint also indicates that the plaintiff 
had given some grant to the defendant by 
way of maintenance and a formal deed of 
maintenance was executed. The execution 
of the document is not denied by the plain- 
tiff. All that he says is that village Sigsigi 
was not included in the deed. j 


36. We find considerable force in the 
contention raised on behalf of the defen- 
dant-appellant that the High Court has erred 
in passing the decree for possession and 
mesne profits against the defendant, The 
proper remedy, for the plaintiff in this case 
was to file a regular suit for partition in re- 
spect of all the properties and not a suit for! 
possession of plots of one village and mesne 
profits. 


37. The second contention that disputed 
estate was a partible estate has been raised 
only to be repelled. The overwhelming evi- 
dence on the record leaves no room for 
doubt that the disputed estate was an im- 
partible estate till the death of the original 
plaintiff in 1957. — 


38. In the result the First Appeal No. 209 
of 1970 filed by the plaintiff is dismissed 
while the other appeal filed by the defendant, 
is allowed and the decree- 
aside and 
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the decree of the trial Court as affirmed by 
the first appellate Court, is restored. 
39. In the circumstances of the case we 
direct the parties to bear their own costs. 
Order accordingly. 


AIR 1981 SUPREME COURT 1946 
(From: ILR (1970) 1 Delhi 452) 
Y. V. CHANDRACHUD, C. J., 
S. MURTAZA FAZAL ALI AND 

A. D. KOSHAL, JJ. 

Civil Appeals Nos. 1440-1443 (N) of 1970, 
D/- 26-8-1981. 

Vinodkumar Shantilal Gosalia, 
v. Gangadhar Narsingdas Agarwal 
others, Respondents. 

Constitution of India, Arts. 1, 13 and 240 
— Goa, Daman and Diu (Laws) Regulation 
(12 of 1962), S. 4 (2) — Acquisition of terri- 
tory by conquest — Righis accrued under 
old liaws — When can be said to be recog- 
nised by new Govt. No recognition of 
such rights under S. 4 (2) ILR (1970) 1 
Delhi 452, Reversed, 


In cases of acquisition of a territory by 
conquest, rights which had accrued under 
the old laws do not survive and cannot be 


Appellant 
and 


enforced against the new Government un- 
less it chooses to recognise those rights. 
In order to recognise the old rights, it is 


not necessary for the new Government to 
continue the old laws under which those 
rights had accrued because, old rights can 
be recognised without continuing the old 
laws as, for example, by contract or execu- 
tive action. On the one hand, old rights 
can be recognised by the new Government 
without: continuing the old Jaws; on the 
other, the mere continuance of old laws 
does not imply. the recognition of old rights 
which had accrued under those laws. Some- 
thing more than the continuance of old 
laws is necessary in order to support the 
claim that old rights have been recognised 
by the new Government. That ‘something 
more’ can be found in a statutory provision 
whereby rights which had already accrued 
under the old laws are saved. In so far as 
the continuance of old laws is concerned, as 
a general rule, they continue in operation 
after the conquest, which means that the 
new Government is at liberty not to adopt 
them at all or to adopt them without a break 
in their continuity or else to adopt them 
from a date subsequent to the date of con- 
quest. Case law discussed. (Para 29) 
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In the instant case, there was in the first 
place, an interregnum between December 20, 
1961 and March 5, 1962. During that 
period, the old laws of the Portuguese 
tegime were not in operation in the con- 
quered territory of Goa. Secondly, 
sights recognised under sub-section (2) of 
Section 4 of the Regulation did not extend 
any protection to the rights which had ac- 
crued prior to Dec. 20, 1961 but envisaged 
only such rights which had come into being 
after March 5, 1962 by reason of the laws 
continued by the Act and the Regulation. 
Apart from that position, the Government 
of India never recognised, either during the 
interregnum or thereafter, any rights on the 
basis of titles of manifest obtained by any 
person during the Portuguese rule. On Sep- 
tember 16, 1964 the Government of India 
issued an order stating expressly that all ap- 
plications for mineral concessions made to 
the Portuguese Government on the 
titles of manifest shall be deemed to have 
lapsed. Thus, far from there being any 
recognition by the Indian Government of 
rights accruing from titles of manifest, there 
is a clear indication that it decided not to 
recognise those rights. ILR (1970) 1 Delhi 
452, Reversed. (Para 30) 
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Mr. S. N. Kackar, Sr. Advocate, (M/s. 
Santosh Chatterjee, A. K. Panda, K. C. 
Parija and G. S. Chatterjee, Advocates with 
him), for Appellant; Mr. G. L. Sanghi, 
Sr. Advocate, (M/s. Vinod Bobde, B. R. 
Agarwala, P. G. Gokhale and Miss Vasudha 
Sanghi, Advocates with him) (for No. 1) 
and Mr. M. M. Abdul Khader, Sr. Ad- 
vocate, Mrs. Shobha Dikshit and M. N, 
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Shroff, Advocates (for Nos. 2 and 3), 
Respondents. 


CHANDRACHUD, C. J.: These appeals 
are by certificates: granted ty the Delhi High 
«e Court under Art. 133 (1) (a) and (b) of the 
Constitution in regard to its judgment dated 
Feb. 20, 1970 in C. W. No. 712 of 1968. 


2. The dispute in these appeals relates to 
the grant of mining rights in respect of an 
area situated in the villages of Karanzol and 
Sonaulim in Goa, the rival claimants being 
the appellant and respondent 1. Respon- 
dent 1 claims preference cver the appellant 
by reason of certain events which happened 
prior to the conquest and annexation of Goe 
by the Government of India on Dec. 20, 
1961. Before we turn to those events, it 

‘ would be useful to notice the relevant provi- 
sions of the Mining Laws which were in 
force in Portuguese Goa. 


_* 3. During the Portuguese rule, matters 
relating to grant, transfer and vesting of 
mining rights in Goa, Daman and Diu were 
governed by the “Portuguese Colonial Min- 
ing laws”. Under those laws a person could. 
in stated circumstances, meke a ‘“declara- 
tion” in writing stating tha: “he has dis- 
covered a mineral deposit”. Such a declara- 
tion was called a “Mining Manifest” and 
the person making the dec_aration was call- 
ed a “Manifestor”. The object of making 
a Mining Manifest was to acquire mining 
tights from the Government in respect of 
the area covered by the Manifest. On veri- 
fication of the facts stated in the Manifest, 
the concerned authorities would prepare a 
“Notice of Manifest”, by which was meant 
“the record in a special bock of prospector’s 
declaration, which in a fixed term will en- 

~ sure the exclusive right to ‘concession’ of a 
` manifested mining property when such pro- 
perty contains minerals and the manifested 
land is free”. The notice of Manifest was 
thus an acknowledgment ty: public auth- 
orities of the authenticity of the Mining 
Manifest. It was a step-in-aid to the grant 
of mining rights, since the particular entry 
in the special book maintained for keeping 
the record of mining manifests ensured the 
exclusive right of the manifestor to mineral 
concession or rights. The notice of Mani- 
fest was followed by the grant of “Title of 
Manifes? which meant “a certificate in 
terms of the note of manifest, pertaining to 
the legal right to concession”. The Title of 

» Manifest entitled the manifestor to a “Mining 
Concession’ under which he was permitted 
“to explore a mining property and to enjoy 
thereon all mining rights’. The mining con- 
cession was “unlimited in duration as long 


for 
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as the concessionaire complied with the con- 
ditions which the law and title of concession 
imposed on him”. Article 119 of the Portu- 
guese Colonial Mining Laws provided | that 
a‘ ‘prospecting licence’ was not transferable 
but by Art. 120, a Title of Manifest was 
transferable by simple endorsement on the 
original title, duly executed in terms of 
Art. 60, 


‘4 On Sep. 5, 1958 one V. J. Keny of 
Goa had obtained four Titles of Manifest 
from the’ Portuguese Government, being 
Manifests Nos. 31, 33, 34 and 35 of 1958, in 
respect of an area admeasuring about 
400 Hectares. Some time in 1959, Keny 
sold those Manifests to respondent 1 for 
Rs. 33,000/-. The sale was in conformity 
with the Portuguese laws and was duly 
attested by a Notary Public in Goa. On 
September 4, 1959, which was one day be- 
fore the expiry of a period of one year 
from the date on which Keny had obtained 
the Titles of Manifest from the Portuguese 
Government, respondent 1 made four appli- 
cations, one in respect of each Manifest, to 
the Governor General. of Portugal, attaching 
with each application the relative Title of 
Manifest, a challan evidencing payment of 
the prescribed fee for the grant of mineral 
concession and a challan evidencing deposit 
of the prescribed mileage fee for demarca- 
tion of the area in respect of which the 
mineral concession was sought. On Sep. 
17, 1959 respondent 1 presented four appli- 
cations attaching to them certain other 
documents and on Sep. 24, 1959 he paid the 
balance of the fee prescribed for the grant 
of mineral concessions. 


5. The territories comprised in Goa, 
Daman and Diu under the Portuguese rule 
were annexed by the Government of - India 
by conquest on Dec. 20, 1961. By virtue of 
Article 1 (3) (c) of the Constitution of India, 
these territories became a part of India. 
For the purpose of making provision for the 
administration of the said territories, the 
President of India, in exercise of the powers 
conferred upon him by Article 123 (1) of the 
Constitution, promulgated on March 5, 1962 
Ordinance No. 2 of 1962, called the Goa, 
Daman and Diu (Administration) Ordinance. 
On March 27, 1962 the Indian Parliament 
enacted the Goa, Daman and Diu (Adm- 
inistration) Act, 1 of 1962, replacing the 
aforesaid Ordinance with effect from 
March 5, 1962. On the same date, the Parlia- 
ment enacted the Constitution (Twelfth Am- 
endment) Act, 1962, whereby Goa, Daman 
and Diu were added as Entry 5 in Part H 
of the First Schedule to the Constitution, and 
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as Clause (d) in Article-240 of the Constitu- 
_ tion, with retrospective effect from December 
20, 1961. Thus, Goa, Daman and Diu be- 
came a part of the Union Territories of India 
with effect from the date of their annexation 
by conquest. 

6. On November 28, 1962 the President, 
in exercise of the powers conferred by Arti- 
cle 240 of the Constitution, promulgated the 
Goa, Daman and Diu (Laws) Regulation No. 
12 of 1962. The various Acts specified in 
the Schedule to the Regulation were extend- 
ed to Goa, Daman and Diu, one of such 
Acts being the Mines and Minerals (Regula- 
tion and Development) Act, 1957. Section 4 
of the Regulation provided for the repeal 
and saving of laws. By a notification issued 
by the Lt. Governor of Goa, Daman and Diu 
under Section 3 of the Regulation, the Mines 
and Minerals (Regulation and Development) 
Act, 1957, and the Mineral Concession Rules, 
1960, were made applicable to Goa, Daman 
and Diu with effect from October 1, 1963. 
We will refer to these as “The Act” and 
“The Rules” respectively. 

7. On he date on which the Act was ex- 
tended to Goa, Daman and Diu, the applica- 
tions made by respondent 1 on September 4 
and 17, 1959 to the Governor-General of 
Portuguese Goa were pending consideration 
for the grant of mineral concessions. Similar 
applications filed by other persons were also 
pending cn that date. On September 16, 
1964, the Mining Engineer, Department of 
Mines, Goa, informed respondent 1 that since 
his applications for mineral concessions had 
not been granted prior to October 1, 1963 
when the Rules came into force, the said ap- 
plications were deemed to have lapsed. Res- 
pondent 1 was asked, if he so desired, to 
submit fresh applications for grant of mine- 
ral concessions in accordance with the pro- 
visions of the Act and the Rules whick, it 
was stated, would be considered on merits. 
It was adced that the Government held forth 
no assurance that the concession would _ be 
granted. Similar communications were sent 
by the Department of Mines to 55 other per- 
sons whose applications were pending before 
the Portuguese Government when the Act 
and the Rules came into force. On October 
5, 1964, the Secretary of the Goa Mineral 
Ore Exporters Association made a representa- 
tion to the Secretary, Industries and Labour 
Department, Government of Goa, Daman 
and .Diu, requesting that all cases in which 
applications were made and mineral conces- 
sion fees were paid prior to October 1, 1963, 
should be treated by the Government sympa- 
_thetically and mineral concessions shouid be 
granted. - a oe f 
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8. On October 17, 1964 the appellant ap- 
plied to the Government of Goa for a pro- 
specting licence in respect of a total area of 
2600 hectares, which included the four areas 
for which respondent 1 had applied for a a 
mining concession during the Portuguese rule. 
In September 1965, the.Government of Goa 
decided to grant a prospecting licence to the 
appellant in respect of the whole area for 
which he had applied and sought approval of 
the Central Government to its proposed 
action, under S. 5(2) of the Act. Since the 
appellant’s application was not granted with- 
in the time prescribed by the Rules, it was 
deemed to have been rejected. But on Fe- 
bruary 10, 1966 the Central Government, act- 
ing under Section 30 of the Act, restored the 
application of the appellant suo motu and 
made a recommendation to the Government 
of Goa that a prospecting licence should be 
granted to him in respect of an area of 2425 
hectares, which included the area in respect” 
of which respondent 1 had applied for -a 
mineral concession to the. Portuguese Gov- 
ernment in September 1959. In pursuance of 
the Central Government’s recommendation, 
the Government of Goa granted to the ap- 
pellant a prospecting licence on February 26, 
1966 over an area admeasuring 2425 hectares. 


9. On August 16, 1966 respondent 1 made 
four applications for mining leases in respect 
of the very same area for which he had ap- 
plied for mineral concessions during the 
Portuguese rule and in respect of which the 
Government of Goa had, as stated ‘above, 
granted a prospecting licence to the appellant 
on February 26, 1966. Those applications 
having been rejected by the Government of 
Goa on September 29, 1966, respondent 1 
filed revision applications to the Central Gov- 
ernment which were also rejected in Septem- » 
ber 1967. E 

10. In pursuance of the prospecting licence 
granted to him on February 26, 1966, the 
appellant applied for a mining lease on May 
8, 1967. The State Government having de- 
layed the grant of a mining lease to the ap- 
pellant, he filed a revision application to the 
Central Government under Rule 54 of the 
Rules against the deemed refusal of his ap- 
plication. On April 20, 1969, the revision ap- 
plication was allowed by the Central Govern- 
ment which directed the State Government to 
grant a mining lease to the appellant in re- 
spect of an area of 918.6050 hectares. This 
area covers the areas in respect of which re- 
spondent 1 was agitating his right to obtain + 
a mining lease ever since the Portuguese rule. 


11. In between, upon the rejection: of ‘his 
tevision application by the Central Govern- 
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ment in September 1967, respondent i had 
filed a Writ Petition (C. W. No. 712 of 1968) 
in the Delhi High Court on July: 23, 1968 
challenging the orders of the Government re- 
~-- fusing to grant a mining lease to him in re- 
spect of the four areas for which he had ap- 
plied on August 16, 1966. It was contended 
in the High Court on behalf of respondent 1 
that by virtue of the four titles of manifest 
duly transferred in his, favour, he had ac- 
quired an indefeasible right to obtain conces- 
sions over the four areas in question even 
prior to the annexation of Goa, that he had 
presented applications and paid the necessary 
fees prior: to the said annexation’ and that 
therefore, the right which had accrued in 
his favour could not be considered as having 
lapsed on the annexation of Goa by the Gov- 
ernment of India. It was stated on behalf 
of respondent 1 that it was out of abundant 
.. caution that he made fresh applications for 
¥ mining leases to the Government of Goa 
after the annexation of Goa. These conten- 
tions were refuted on behalf of the appel- 
lant on the ground that the applications filed 
by respondent 1 to the Portuguese Govern- 
ment had lapsed on the annexation of Goa 
by the Government of India, that no right 
had accrued in favour of respondent 1 which 
the Government of Goa, after the annexa- 
tion of Goa, was under an obligation to re- 
cognise and that since the appellant’s applica- 
tion for a mining lease was granted, respon- 
dent 1 had no right to ask for a lease in 
respect of the areas which were included in 
the appellant‘s lease. The High Court allow- 
ed respondent ls Writ Petition and quashed 
the orders dated September 16. 1964, Septem- 
ber 18, 1967 and September 29, 1967 where- 
by respondent 1’s applications for mining 
_ leases and his revision applications were re- 
` jected by the Government. The High Court 
also quashed the order dated February 26, 
~ 1966 whereby a prospecting licence was 
granted to the appellant and directed the 
Government’ of Goa to treat the applications 
of respondent 1 dated September 4 and Sep- 
tember 17, 1959 as still subsisting and to 
dispose them of in accordance with the find- 
ings and observations contained in the judg- 
ment. The correctness of the High Court’s 
judgment is questioned in these appeals. 


12. The main question which arises for 
consideration in these appeals is whether, 
prior to the annexation of Goa by the Gov- 

, ernment of India, respondent 1 had acquired 
x the right to obtain a mining lease from the 
Portuguese Government and, if so, whether 
after the annexation of.Goa, the: Government 


of India tecognised that right. and. is; there- ` 
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fore bourd'to grant ‘a’ mining ‘Ieasé’ to ré: 
spondent 1 in terms of the applications made 
by him in that-behalf to the Portuguese Gov- 
ernment. The question of recognition of re- 
spondent 1’s right by the Government of 
India will, of course, depend initially: upon 
whether, as a matter of fact, he had ‘acquir- 
ed the right to obtain a mining lease from 
the Portuguese Government, which in turn 
will depend “upon the provisions of the 
Portuguese mining laws. The question as to 
whether the Govt. of India is bound to grant 
a mining lease to respondent 1 will depend 
upon the effect of the laws passed by the 
Indian legislature after the annexation of 
Goa, in the matter of .continuance of laws 
which were in force in Portuguese Goa and 
in the matter of protection of the rights 
arising under those laws. It therefore, be- 
comes necessary to notice the relevant provi- 
sions of the Goa, Daman and Diu (Admin- 
istration) Act, 1 of 1962, and of the Goa, 
Daman and Diu (Laws) Regulation, 12 of 
1962, to which we will reřer respectively as 
“The Administration Act” and “The Regula- 
tion”. 


13. The Administration Act replaced 
Ordinance No. 2 of 1962, which had come 
into force on March 5, 1962.. The Admin- 
istration Act, though passed on March 27, 
1962, was given retrospective effect from ‘the 
date of the Ordinance, namely, March 5, 
1962. The Administration Act makes provi- 
sions relating to appointment of officers, con- 
tinuance of existing laws until amended or 
repealed; extension of enactments in force to 
Goa, Daman and Diu and for allied matters. 
Section 2 (b) of the Administration Act pro- 
vides that “appointed day” means the 20th 
of December 1961. That is the date on 
which the territories comprised in Goa, 
Daman and Diu under the Portuguese rule 
were annexed by the Government of India 
by conquest. Section 5 (i) of the ‘Admin- 
istration Act reads thus : ` , 
“Continuance of existing laws and, their 
adaptation — (1) All laws in force im- 
mediately before the appointed day in Goa, 
Daman and Diu or any part thereof shall 
continue to be in force therein until amend- 
ed or repealed by a competent Legislature or 
other competent authority.” 


14. The object of passing the Regulation 
was to extend certain laws to the Union Ter- 
titory of Goa; Daman and Diu. Sec. 2 (a) 
of the Regulation. defines the “Act” to mean 
an Act .or the Ordinance specified in the 
Schedule to the Regulation. Section 3 (1) of 
the Regulation provides.that the Acts, as. they 
are generally in force in the territories, to 
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which they extend, shall. extend to Goa, 
Daman and Diu, subject to the modifictions, 
if any, specified in the Schedule. Sub-sec- 
tion (2) of S. 3 provides that the provisions 
of the Acts referred in sub-section (1) shalt 
come into force in Goa, Daman and Dir on 
such date as the Lieutenant-Governor may, 
by notification, appoint. S., 4-of the Regula- 
tion, which bears directly on the point at 
issue, reads thus: 

“4. Repeal and saving.— (1) Any law in 
force in Goa, Daman and Diu or any area 
thereof corresponding to any Act referred to 

-in S. 3 or any part théreof shall stand repeal- 


ed as from the coming into force of such Act . 


or part in Goa, Daman and Diu or suck 
area, as the case may be. 

(2) Nothing in sub-section (1) shall affect— 

(a) the previous operation of any law sé 
repealed or anything duly done or suffered 
thereunder; or a 

(b) any right, privilege, obligation or liabi- 
lity acquired, accrued or incurred under any 
law so repealed; or 


(c) any penalty, forfeiture or punishment 
incurred in respect of any offence committed 
against any law so repealed; or 

(d) any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, liability; penalty, . forfeiture or 
punishment as aforesaid, and any such in- 
vestigation, legal proceeding or remedy may 
be instituted, continued or enforced and any 
such penalty, forfeiture or punishment may 
be impesed as if this Regulation had not been 
made: 

Provided that anything done or any action 
taken (including any appointment or delega- 
tion made, notification, instruction or direc- 
tion issued, form, bye-law or scheme framed, 
certificate obtained, patent, permit or licence 
granted, or registration effected) under any 
such law, shall be deemed to have been doné 
-or taken under the corresponding provision 
of the Act extended to Goa, Daman and Diu 
and shall continue to be in force accordingly 
unless and until superseded by anything done 


“or any action taken under the said Act? 


15. Shri Kacker, who appears on behalf 
of the appellant, contends that there was an 
interregnum between. December 20, 1961 
when the Government of India annexed Goa, 
and March 5, 1962 when the Administration 
Act was brought into force, as a result of 
which, laws which were in force in- Portu- 
guese Goa immediately before the annexation 
of Goa ceased to apply to that territory with 
effect from December 20, 1961 until March 5, 
1962. It is urged by counsel that by reason 
of Section 5 (1) of the Administration Act, 
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it is only with effect from March 5, 1962 
that such laws continued in force’ in the 
annexed territory. ‘Since respondent 1 had 
made his applications for minitig leases of 
mining concessions under the Portuguese law - 
and since that law itself ceased to apply to 
the conquered torritory with effect from the 
date of conquest, the applications lapsed on 
that date. Respondent 1, not having made 
any application after March 5,°1962 under 
the Portuguese mining laws, . forfeited his 
Tight to ask for mining leases en the basis 
of those laws. According to~Shri Kacker, 
not only did the applications made by re- 
spondent 1 prior to the annexation of Goa 


` cease to have existence on December 20, 


196}, but the Manifests of Title which were 
granted to respondent 1 under the previous 
mining Jaws, which might have formed the 
basis for applying for mineral concessions 
under the same laws, also came to à termina- | 
tion. This, according to counsel, was much 7 
more so with effect fram October 1, 1963, on 
which date the Mines and Minerals (Regula~-’ 
tion and Development) ‘Act, 1957, and the 
Mineral Concession Rules, 1960 were ex- 
tended to Goa. In regard to the nature of 
the right which respondent I claimed under 
the Portuguese Jaw, it is argued by Shri 
Kacker that the “Titles: of Manifest” obtain- 
ed by respondent 1 under those laws confer~ 
red upon him no vested right to obtain the 
mineral concessions or mining leases. They 
only- enabled him to apply for concessions, 
since the Title of Manifest under the Portu- 
guese law was no more than what a prospect- 
ing licence is under the Indian law of mining. 
16. The argument of Shri G. L. Sanghi in 
answer tò the points made by Shri Kacker 
runs thug: By virtue of the four Titles of 
Manifest which were duly transferred in his , 
favour, respondent 1 acquired the right to 
obtain mineral concessions in respect of the 
four areas, prior to the annexation of Goa. ^ 
He had presented the necessary applications 
within the prescribed period and he had also 
paid the necessary fees for obtaining mineral 
concessions. Since respondent 1 was entitled 
to obtain mineral concessions or mining 
leases from the Portuguese Government, he 
would be entitled to obtain such concessions - 
or leases from the Government of Goa also. 
Though, on the extension of the Act and the 
Rules to Goa with effect from October 1, 
1963, the Portuguese mining laws stood re- 
pealed’ by reason of Section 4 (1) of the Re- 
gulation, the previous operation of the Portu- 
guese mining laws so repealed was savéd by 
reason of Section 4 (2) of the Regulation. 
Sub-section (2) also saved ‘anything duly done 
of suffered under the Portuguese laws, as 
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also the right, privilege, oJjligation or liabi- 
lity acquired, accrued or. incurred under 
those laws. Not only that, but sub-sec. (2) 
also- preserved any investigation, legal pro- 
ceeding or remedy in respect of any. such 
= sight, privilege, obligation or liability, which 
could be instituted, continuzd or enforced as 
if the Regulation -had not Seen passed, The 
applications filed by respcndent 1 for the 


grant of mining concessionz were “legal pro- 


ceedings” within the meanicg of Section 4 (2) 
of the Regulation. Since ihose proceedings 
were instituted in accordance with the Portu- 
guese mining laws on the kasis of the righi 
possessed by respondent { to obtain mining 
concessions, he was entifleé to continue the 
proceedings as if the Regulation had not been 
passed, that is to say, as if the Portuguese 
mining laws continued to te in force in the 
conquered territory of Goa. 

17. Before considering the merits of the 


š> respective contentions bearing on the effect 


of the provisions of the Administration Act 
and the Regulation, it is necessary to reiterate 
a well-settled legal position that when a new 
territory is acquired in any manner — be it 
by conquest, annexation or cession following 
upon a treaty — the new “sovereign” jg not 
bound by the rights which the residents of 
the conquered territory kad against their 
sovereign or by the obligations of the old 
sovereign towards his subjects, The tights 


` of the residents of a territory against their 


state or sovereign come to an end with the 
conquest, annexation or cession of that ter- 
ritory and do not pass on tc the new enyiron- 
ment, The inhabitants of the acquired fer- 


ritory bring with them no rights which they- 


can enforce against the new state of which 
they become inhabitants, The new state is 


not required, by any positive assertion or de-- 46 
è claration, to repudiate its obligation by dis- 


owning such rights. The new state may re- 
cognise the old rights by regranting them 


- which, in the majority of cases, would be a 


matter of contract or of executive action; or, 
alternatively, the recognition of old rights 
may be made by an appropriate statutory 
provision whereby rights which were in force 
immediately before an appointed date are 
sayed, Whether the new s:ate has accepted 
new obligations by recognising old rights, is 
a question of fact depending upon whether 
one or the other course has been adopted by 


it. And, whenever it is alleged that old rights 


are saved by a statutory provision, it becomes 
necessary to determine the kind of rights 


a which are saved and the extent to which they 


are saved, 
18. 
tary of State, 51 Ind App 357 : (AIR 1924 


Vinodkumar v, Gangadhar 


In Vajesingji Joravarsingji v. Secre- 


S, C, 1951 


PC 216) Lord Dunedin said in an oft-cited 
passage; . 5 f 


* .. 4. a. When a territory is acquired by 
a sovereign state for the first time that is an 
act of state. It matters not how the acquisi- 
tion has been brought about, It may be by 
conquest, it may be by cession following on 
treaty, it may be by occupation of territory 
hitherto unoccupied by a recognised ruler. 
In all cases the result is the same. Any in- 
habitant of the territory can make good in 
the municipal Courts established by the new 
sovereign only such rights as that sovereign’ 
has, through his officers, recognised, Such 
rights as he had under we rule of predeces- 
sors avail him nothing ., sai 


The decision of the bigs: ‘Counsel in Vaje- 
singji (AIR 1924 PC 216) and the decisions 
in similar other cases like Secretary of State 
v. Rustam Khan, 68 Ind App 109: (AiR 
1941 PC 64) were followed: by this Court in 
Dalmia Dadri Cement Co. Ltd, v. C. I. T., 
1959 SCR 729 : {AIR 1958 SC 816); State 
of Saurashtra v. Memon Haji Ismail Haji, 
(1960) 1 SCR 537: (AIR 1959 SC 1383); 
Jagannath Agarwala v. State of Orissa, (4962) 
1 SCR 205 : (AIR 1964 SC 1361); State of 
Saurashtra v. Jamadar Mohamad Abdulla, 
(1962) 3 SCR 970: (AIR 1962 SC 445); 


` Promod Chandra v. State of Orissa, (4962) 


Supp (1) SCR 405 : (AIR 1962 SC 1288} 
and Pema Chibar v. Union of India, (1966) 1 
SCR 357 : (AIR 1966 SC 442). A discordant 
note was struck by Bose ¥. who spoke ‘for 
the Court in Virendra Singh v. The State of 
Uttar Pradesh, (1955) 1 SCR 415 : (ATR 1954 
SC 447); but a 7-Judge Bench held by a 
majority, Subba Rao J. dissenting, in State 
of Gujarat v. Vora Fiddali, (1964) 6 SCR 
1: (AIR 1964 SC 1043) that Virendra 
Singh’s case was decided wrongly. Five con- 
sidered judgments were delivered in that 
case, four of which, on behalf of six learned 
Judges, affirmed the view of the Privy Coun- 
cil. Mudholkar J. who delivered a separate: 
judgment concurring with the majority on 
the point at issue before us, said: 


The rule of international Jaw on which the 
several Privy Council decisions as to the- 
effect of conquest or cession on the private 
tights of the inhabitants of the conquered or 
ceded territory are founded has become a 
pari of the common law of this country. 
(page 590). 


19. We must accordingly proceed on the ` 
basis that the right, if any, which respon- 
dent 1 had against the Portuguese Govern- 
ment to obtain a mineral concession or a 
mining lease came to an end with the con- 


- force. 
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quest of Goa .by the Government of India 
on December 20, 1961. In the absence of 
any allegation that the right was re-granted 
either by a private agreement or by execu- 


tive fiat, the sole question for our considera- ` 


tion is whether the Government of India is 
under an obligation to recognise the right, if 
any, of respondent 1 by reason of a statu- 
tory provision which saves that right, 


20. The first limb of- Shri Sanghi’s argu- 
ment on behalf of respondent 1 is that the 
laws which were in force in the annexed ter- 
titory continued to be in force therein: even 
after the annexation of the territory by the 
Government of India. According to the 
learned counsel, nothing was required to be 
done by the Indian Legislature to continue 
those Jaws in force inasmuch as they con- 
tinued to operate on their own force despite 
the annexation of Goa by the Government of 
India. It is urged that Section 5 (1) of the 
Administration Act provides for the continua- 
tion of all laws which were in force im- 
mediately before the appointed day, that is, 
before December 20, 1961, and a plain and 
necessary implication of that provision is that 
all laws which were in force in the annexed 
territory before the appointed day continued 
to be in force in that territory after the ap- 
pointed day. There was, therefore, no hiatus 
between the appointed day and March 55, 
1962 when the Administration Act came into 
This implication is read by counsel 
in the provision of Section 5 (1) on the re- 

asoning that it could not possibly have re- 

vived something which had already died a 
natural death on the date of annexation. He 
contends that the expression “continue to be 
in force” used in Section 5 (1) presupposes 
that the laws which were in force in the 
annexed territory prior tothe date of annexa- 
- tion were still in force and all that was re- 

quired was the expression of a legislative 
will to continue those laws in force until they 
are amended or repealed by a competent 
legislature or other competent authority. 

Counsel illustrated his argument by taking 
the example of the penal laws of Goa. Those 
laws, says he, could not be deemed to have 
come to an end with the conquest of Goa for, 
otherwise, its inhabitants would have got a 
free licence to commit any crime that they 
chose like murder, arson and rape. ` 


21. In support of this submission learned 
counsel relies on the decisions in The Mayor 
of the City of Lyons v. The East India Com- 
pany, (1836-37) 1 Moo Ind App 175; R. y 
Vaughan, (1558-1774) All ER Rep 311; Shiv 
Bahadur Singh: v. The State of Vindhya Pra- 


-| desh, 4953 SCR=1188-:-(AIR 1953 SC 394); 
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Rajendra’ Mills. v. I.-T.-- Officer; AIR - 1958 
Mad -220 and Sebastiao v. State, AIR 1968 
Goa 17. TR o f 

22. In Mayor of Lyons Lord Brougham 
said : 5 N , f 

“It is agreed, on all hands, that a foreign 
settlement, obtained in an inhabited country, 
by conquest, or by cession from another 
power, stands in a different relation to the 
present question, from a settlement made by 
colonizing that is, peopling an uninhabited 
country. i 


In the latter case, it is said, that the subjects 

of the Crown carry with them the laws of 
England, there being, of course, no lex loci. 
In the former case, it is allowed, that the 
law of the country continues until the Crown, 
or the legislature, changes it. This distinc- 
tion, to this extent, is taken in all the books.” 
(pp. 270-271) 
The decision in Mayor of Lyons, ((1836-37) 1 
Moo Ind App 175) (PC) was referred to by 
Jagannadha Das J. in his judgment in Shiv 
Bahadur Singh (AIR 1953 SC 394). Observ- 
ing that the various component States be- 
came the United State of Vindhya Pradesh 
on March 18, 1948, the learned Judge said 
(at p. 400): 

“In the normal course and in the absence 
of any attempts to introduce uniform legisla- 
tion throughout the State, the -pre-existing 
laws of the various component States would 
continue to be in force on the well-accepted 
principle laid down by the Privy Council in 
Mayor of Lyons v. East India Company.” 

It was held that by virtue of the Orders of 
the Regent of Rewa of 1921 and 1922, the 
Indian Penal Code and the Criminal Proce- 
dure Code with the necessary adaptations 
were in force in the Rewa State and either 
became extended to the entire Vindhya Pra- 
desh State from the 9th August, 1948, by 
Ordinance No. IV of 1948, or continued to 
be in force in the Rewa portion of that State 
by virtue of the principle laid. down in 


‘Mayor of Lyons and were the penal law in 


force in the relevant area when the criminal 
acts in question were committed by the ap- 
pellants. i 


23. R. v. Vaughan, ((1558-1774) All ER 
Rep 311) was a unique case in which a per- 
son in Jamaica had aitempted to bribe a 
Privy Councillor in order to procure an office. 
Lord Mansfield C. J. observed : 

“If Jamaica was considered as a conquest, 
they. would retain their old laws until the 
conqueror had thought fit to alter them.” 

. 24. In Rajendra Mills - (AIR 1958 Mad 


=f 


an 


220) Rajagopala Ayyangar J., speaking fora E 
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Division Bench of the Madras s High Court, 
quoted a passage from Hyde’s “Internatiomal 
Law” at page 397, which is to the effect 
that “Law once established continues urtil 
changed by some competent legislative pow2r. 
It is not changed by mere change of soe- 
reignty”. Quoting Beale, the learned .auttor 
says in a footnote in his book that: 
“There can be no break. or interregnum in 
law. Once created it persists until a charge 
takes place and when changed, it continues 
in such a changed conditions until the next 
change and so on for ever. Conquest oF 
colonization is impotent to bring law to an 
end; in spite of change of Constitution the 
law continues unchanged until a new sove- 
reign by legislative act creates a change.” 
On this consideration the, Court rejected the 
contention that the right to claim arrears of 
tax due to the Central Government under the 
Government of India Act, 1935, did not pass 
or vest in the Government of. the Indian 
Union under the Constitution. 
-25. The decision of the learned Judicial 
Commissioner of Goa in Sebastao (AIR 
1968 Goa 17) rejecting the contention gd- 
vanced on behalf of a Portuguese citizen tkat 
the sovereignty of Goa before the appointed 
day “was Portugal, is Portugal and remaims 
Portugal” and that after the conquest of Goa, 
India was exercising a mere de facto sover- 
eignty over the erstwhile Portuguese . terri- 
tory for the purpose of international law, 
need not detain us. 


` 26. These decisions on which Shri Sanghi 
Telies may be considered as authority for 
the proposition that, as a general rule, laws 
which are in force in the annexed or cca- 
quered territory continue to remain in fome 
after - the conquest or annexation until they 
are altered or repealed. But the real ques- 
tion which will determine the controversy in 
these proceedings is whether the continuance, 
ipso facto, of old laws after the conquest 
or annexation is tantamount to a recogmi- 
tion, without more, of the rights and privi- 
leges accruing under those laws. Secondy, 
the general rule is naturally subject to aay 
specific provision to the contrary which tne 
néw Government may make. These questions 
are directly covered by the decision of this 
Court in Pema Chibar v. Union of Ind:za, 
(AIR 1966 SC 442) and are no longer . res 
integra. ` 

27. In Pema Chibar (AIR 1966 SC 442) 
the petitioner who was a resident of Daman, 
‘a former- Portuguese territory, had- obtained 
licences between October. 9.and.December 4, 
1961 forthe import of various goods. Those 
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‘licences were valid for a period of 180 days. 


On December 20, 1961 the Portuguese terri- 
tories of Goa, Daman and Diu were con- 
quered by the Government of India, where- 


_ upon. on December 30, 1961 the Military 


Governor of the conquered territory issued a 
proclamation recognising .only certain kinds 
of import licences, amongst which were not 
included the licences granted to the petitioner. 
Having failed to obtain recognition for his 
import licences, the petitioner filed a petition 
in this Court under Article 32 contending 
firstly that under the Administration Act, the 
previous laws in the Portuguese territories 
continued in force from March 5, 1962, 
which amounted to recognition by the Gov- 
ernment of India of all rights flowing from 
the previous laws which were in force in the 
Portuguese territories; and secondly, that Sec- 
tion 4(2) of the Regulation preserved all 
tights and` privileges acquired or accrued 
under the Portuguese law, as a result of 
which his right under the import licences 
which were issued to him under the Portu- 
guese law stood preserved. These contentions 
were rejected by a Constitution Bench of this 
Court consisting of Gajendragadkar C. J. 
and Wanchoo, Hidayatullah, Shah and 
Sikri JJ. It was held by the Court that the 
mere fact that the old laws were continued 
did not mean that the rights under those 
laws were recognised by the Government of 


India and, therefore, thé petitioner was not `` 


entitled to seek recognition of his import 
licences from the Government of India. 
Having held that in the face of the proclama- 
tion issued by the Military Governor on De-: 
cember 30, 1961, it was impossible to hold 
that the Government of India had adopted 
the laws of the Portuguese Government the 
Court, speaking through Wanchoo J., ob- 
served (at pp. 445, 446): 


“But this is not all. The Ordinance and 
the Act of 1962 on which the petitioner relies 
came into force from March 5, 1962. It is 
true that they provided for the continuance 
of old laws but that could only be from the 
date from which they came into force i.e., 
from March 5, 1962. There was a, period 
between December 20, 1961 and March 5, 
1962 during which it cannot be said that the 
old laws necessarily continued so far as the 
rights and liabilities between the new subjects 
and the new sovereign were concerned. So 
far as such rights and liabilities are concern- 
ed, (We say. nothing here as to the rights and 
liabilities between subjects and subjects under 
the old laws), the old laws were apparently 
hot in force during this. interregnum. That 
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is why we find in Section 7 Q} ef the 
Ordinance,'a provision to the effect that all 


things done and all actiom takem (including 


any.acts of executive authority, proceedings, 
decrees and sentences) im or with respect to 
Goa, Daman and Diu-.on or after -the ap- 
pointed day: and before the. commencement 
of this. Ordinance, by the . Administrator or 
asy other officer of Government, whether 
civil or military or by any other persan act- 
ing under the orders of the Administrator of 
such officer, which have been done or taken 
in good faith and in a reasonable belief that 
they were necessary for the peace and gaod 
Government of Goa; Daman and Diu, -skall 
be as valid. and operative as. if they kad 
been done-or taken in accordance with law. 
Similarly we have a provision. im Sec. 9 (E) 
of the Act, which is in exactly the same 
terms. These provisions in our opinion show 
that as between the subjects and the new 
sovereign, the old laws did not. continue 
during- this. interregnum amd that is. why 
things done and action taken by various 
authorities: during this period were validated 
as if they had been done or taken in ascord- 
ance: with law.” ` ; ' 


The argument based on the saving clause 
contained in sub-section (2) of Section 4 of 
the Regulation was’ repelled by the Court 
thus (at p. 446): 


“As. for Regulation No. XII of 1962, that 
is also of no help to the petitioner.. The laws. 
repealed thereby (as between the sovereign 
and the subjects) were in force only from 
March 5, 1962. Section 4 (2) on which re- 
liance is placed would. have helped: the peti- 
tioner if his licences -had been granted on 
March 5, 1962 or thereafter. But as his 
licences are of a date-even anterior to the: 
acquisition of the Portuguese: territories, Sec- 
tion 4 (2) of the Regulation cannot help 
him. The contention under this head must 
also be rejected.” E 

28. . The decision in Pema Chibar, (AIR 
1966 SC. 442) is an authority for four distinct 
and important. propositions: (1)° The fact 
that laws which’ were in force in the con- 
quered territory are continued by the new 
Government after the conquest is not by it- 
self enough to show that the new sovereign 
has recognised the rights. under the old laws; 
(2) The rights which arose out of the- old 
laws prior to the conquest or annexation can 
be enforced against the new sovereign ‘only 
if he has chosen to recognise those rights; 
(3) Neither Section 5 of the Administration 
Act nor Section 4 (2) of the Regulation 
amounts to recognition by the new sovereign 
of old rights which arose prior to December 
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20, 1961 under the laws: which were im force 
in the conquered: territory; the only rights 
protected under Section 4 (2): aforesaid being 
those which: accrued subsequent to the date 


Of enforcement .of the Administration Act, 


namely, March 5, 1962; and (4) The period 
between December 20, 1961 when: the ` territo- 
Ties comprised im Gea, Daman. and Diu were 
annexed by, the Government of India, and 
March, 5, 1962 when the. Administration Act 
came into force, was a period of interregnum. 
These propositions afford a complete answer 
tæ the. contentions raised by Shri Sanshi. 
Fhe. judgment in Pema: Chibar was brought 
to the attention of the High Court and was 
argued. upon, but surprisingly, it has not re~ 
ferred to the judgment at all. We have no 
doubt that if the High Court were alive to 
the position laid down in Pema Chibar, it 
could not have possibly come to- the conclu- 
sion to which it did. j 

' 29. The true position: then is that in cases 
of acquisition of a territory by conquest, 
tights which had accrued under the. old laws 
do not survive.and. cannot be enforced against 
the new Government unless it chooses to 
recognise those. rights.. Im order to recognis 
the old rights, it is not necessary for the new 
Government: to continue the old. Jaws under 
which ‘those. rights: had accrued! because old 
rights. can be recognised without continuing 
the: old: laws. as,-for example; by contract. or 
executive. action. On the one. hand, old 
Tights can be recognised by the new Govern- 
Ment .without continuing, the old Jaws; on 
the other, the mere ‘continuance. of old laws 
does: not imply the recognition of, old rights 
which had, accrued under those laws. Some- 
thing more than the continuance. of old law 
is. necessary in order to support the claim 
that. old rights havé been recognised by the 
New. Government, That ‘something more’ 
can be found in a statutory provision where- 
by rights. which had: already accrued under 
the old laws are saved. In so far as the 
continuance of old laws is. concerned, as a 
general rule, they continue in. operation after 
the. conquest, which means that the new 
Government is at liberty not to adopt. them 
at all or to adopt them withont a break in 
their continuity or else to. adopt them from 
a date subsequent to- the date of conquest. 


' 30. In the instant case there: was in the 
first place, ón the ‘authority of Pema Chibar, 
(AIR 1966 SC 442) an interregnum between 
December 20; 1961 and March’ 5, 1962. 
During that’ period, the ‘old Jaws -of the 
Portuguese regime were not in. operation in 
the conquered: territory of Goa. Secondly; 
the rights recognised under’ sub-section (2) of 
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Section 4 of the Regulation did not extend 
any protection, to the righis which had ac- 
erued prior to December 20, 1961- but 
envisaged only such rights which had come 
into being after March 5, 1962 by reason’ of 
the laws continued by the Act and the ‘Re- 
gulation. Apart from that position, the Gov- 
ernment of India never recognised, either 
during the interregnum or- thereafter, any 
tights on the basis of titles of manifest ob- 
tained by any person during the Portuguese 
rule. On September 16, 1964 the Govern- 
ment of India issued an order stating €x- 
pressly that áll applications for mineral con- 
cessions made to the Portuguese Government 
on the basis of titles of manifest shall be 
deemed to have lapsed. Thus, far from there 
being any recognition by the Indian Govern- 
ment of rights accruing from titles of mani- 
fest, there is a clear indication that it de- 
cided not to recognise those rights. It is 
significant that for two years after the order 
of the Government of India dated Septem- 
ber 16,-1964, respondent 1 did not take any 
steps at all for the recognition or’ reassertion 
of his rights. He obtained an order of re- 
fund of the amount which he had paid to 
the Portuguese Government on the applica- 
tions which were made by him for obtain- 
ing mineral concessions. It was on August 
16, 1966 that he applied for a mining lease 
under the Indian Law. He did so after the 
appellant had obtained a mining lease in his 
favour on February 26, 1966 and he applied 
for a lease in respect of the very same areas 


over which the appellant was granted a’ 


mining lease. ‘On September 20, 1967 the 
Central Government rejected the application 
of respondent 1 for a mining lease and it is 
eleven months thereafter that he filed a writ 
petition in the Delhi High ‘Court challenging 
the various orders passed against him and 
the order by which a mining lease was grant- 
ed to the appellant. We do not rely on these 
later facts for the purpose of showing any 
laches on the part of respondent 1 because 
the Court cannot take a hyper-technical view 
of self-imposed limitations when important 
rights are involved. We have referred gene- 
rally to the course of events, only in” order 
to show how no right had accrued in favour 
of respondent 1 under the Portuguese law 
and how, correspondingly, no liability or ob- 
ligation was incurred by the Portuguese Gov- 
ernment which the Government of India 
would be.under a compulsion to accept by 
reason of. the provisions contained in Sec. 4 
of the Regulation. 

31. Shri Sanghi tried to distinguish the 
decision in Pema Chibar, (AIR 1966 SC 442) 
by contending that whereas in that case the 
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dispute was between the Government on the 
one hand and a citizen on the other, the dis- 


-pute in the instant case.is between two in- 


dividuals, namely, the appellant and respon- 
dent 1. It is contended -by the learned coun- 
sel that the ratio of Pema Chibar cannot ap- 
ply to a dispute of the present nature, espe- 
cially since Wanchoo J. in his judgment in 
that case has stated expressly that the. deci- 
sion was confined to the. matter in which 
the dispute was not between two private 
citizens but between the State on the one 
hand and a citizen on the other. We may 
assume for the sake of argument that the 
ratio of Pama- Chibar may be confined to 
cases in which the dispute is between the 
State and a citizen and not between two .or 
more citizens. But it is fallacious to say that 
the dispute in the instant case is between two 
private individuals. The case undoubtedly in- 
volves the consideration of competing claims 
made by the appellant amd respondent 1 to 
a mining lease but the true question is whe- 
ther the Government of India is under an 
obligation to grant a lease to respondent 1 by 
virtue of the fact, as alleged by him, thata 
tight had accrued in his favour under the 


- Portuguese laws and that, by reason of the 


fact that those laws were continued by Sec- 
tion 5 (1) of the Administration Act and 
further, that the wights which had accrued 
under those laws were saved by Section 4 (2) 
of the Regulation, the Government of India 
was bound to recognise his tight. Jf the ap- 
pellant was mot im the field and the Govern- 
ment of India were yet to reject the applica- 
tion of respondent 1, the self-same question 
would have arisen, which shows that the 
inter-position of the appellant cannot take 
away the present case out of the ratio of 
Pema Chibar, any more than the presence of 
a competing applicant for an import licence 
would have made a difference to the ratio 
of that decision. 


32. Yet -another attempt was made by 
Shri Sanghi to distinguish the decision in 
Pema Chibar (AIR 1966 SC 442) by saying 


„that whereas there was no Law as such re- 


gulating-the grant of import :licences, there 
is in the-instant case a law which governs 
the grant of mining leases. We are unable 
to appreciate this distinction. The decision 
in Pema Chibar does not rest on the presence 
or absence of a law governing a particular 
subject-matter. Nor indeed does the decision 
say that there was no law at all governing 
the grant of import licences. In fact, the 
reference to the time limit of 180 days and 
to the restriction that no import can be 
made without a valid licence shows that there 
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was in existence a law which. regulated the 
grant of import licences. Counsel relied on 
the decision in J. Fernandes & Co. v. The 
Deputy Chief Controller of Imports & Ex- 
ports, (1975) 3 SCR 867 at p. 376 : (AIR 
1975 SC 1208 at pp. 1214-1215) in order to 
show that during the Portuguese regime there 
was no law in existence governing the grant 
of import licences. We are unable to deduce 
any such conclusion from the said decision. 
The judgment does not say that there. was 
no law governing the grant of import licences. 
It only says that the petitioner therein had 
failed to show that he possessed any right 
under the law. That would rather show that 
there was in existence a law governing the 
grant of import licences but that the peti- 
tioner was unable to show that he had any 
right under that law. We may mention in- 
cidentally that J. Fernandes & Co. reiterated 
the position which has been treated over the 
years as well settled that rights available 
against the old sovereign can be enforced 
after conquest against the new sovereign, 
only if they are recognised by the new 
sovereign. 


33. It is clear from the facts on the re- 
cord of the case that the applications for 
mineral concessions made by respondent 1 
on the basis of Title Manifests of 1959 had 
lapsed. Even assuming that those applica- 
tions were pending when the Act and the 
Rules were extended to Goa on October 1, 
1963, respondent 1’s applications could only 
be decided in conformity with the Act and 
the Rules. Section 4 of the-Act and Rule 38 
of the Rules support this view. Section 21 
cf the Act makes it penal to do any pro- 
specting or mining operation otherwise than 
in accordance with the Act or the Rules. 
The Act and the Rules having been made 
applicable to the territory of Goa on Oct. 1, 
1963, and the supposedly pending applica- 
tions of respondent 1 not having been grant- 
ed within a period of nine months, they must 
be deemed to have been refused under 
Rule 24 (3) of the Rules, 


34. For these reasons, we set aside the 
judgment of the High Court, allow the ap- 
peals and dismiss the writ petition filed by 
respondent 1 in the Delhi High Court. 


35. The appellant will get his costs here 
and in the High Court from respondent 1. 
Hearing fee one set only. 


Appeals allowed. 
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AIR 1981 SUPREME COURT. 1956 
A. D. KOSHAL AND 
AMARENDRA NATH SEN, JJ. 
` Petition for Special Leave to Appeal 
(Civil) No. 5086 of 1981, D/- 10-8-1981. 
Ganapati Sitaram Balvalkar and an- 
other, Petitioners v. Waman Shripad 
Mage (since dead). through LRs., Re- 
spondents. 


Constitution of India, Article 136 — 
Special leave — Grant of — Matter in- 
volved, decided previously by 4 Judges 
of Supreme Court — Another decision of 
3 Judges even assuming to be on point 
in dispute and discordant to decision of 
4 Judges, cannot be taken into account 
— Bench of two Judges hearing leave 
petition being bound by former, cannot 
grant leave. (Precedents), AIR 1873 SC 
772; AIR 1976 SC 2229, Rel. on. 

(Para 1) 
Cases Referred : Chronological Paras 


AIR 1976 SC 2229: 1976 Supp SCR 645 1 
AIR 1973 SC 772 1 


KOSHAL, J.:— The matter is con- 
cluded by the dictum of four Judges in 
Jai Singh Murari v. Sovani (P) Ltd., 
AIR 1973 SC 1772, to the effect that the 
transfer of a tenancy after it ceases to 
be contractual is not permissible under 
the Bombay Rent. Act. This proposition 
is not contraverted by Mr, Lalit, learn- 
ed counsel for the petitioners, whom we 
have heard at length. His main conten- 
tion, however, is that a dissenting note 


has been struck by a Bench of three 
Judges in Damadilal v. Parashram, 
(1976) Supp SCR 645: (AIR 1976 SC 


2229). We do not agree. The case cited 
last did not arise under the Eombay 
Act but interpreted the provisions of a 
Madhya Pradesh legislation in regard to 
landlords and tenants. We may further 
state that the case first noted is a four 





Judge decision and is binding on a 
Bench of three Judges. No question of 
any dissent such as has been referred 


to by Mr. Lalit, therefore, arises, Jai 
Singh’s- case (supra) holds the field till 
today in so far as the Bombay Rent Act 
is concerned and we are bound by it. 


2, In these circumstances we dismiss 
the petition for special leave. 
Petition dismissed. 
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AIR 1981 SUPREME COURT 1957: 
(From: AIR 1969 Assam 7) 
V. D. TULZAPURKAR AND 
A. VARADARAIAN, JJ. 

Civil Appeal No. 321 (N) of 1970, Dj- 
1-9-1981. 5 
‘State of Assam and others, Appellants y. 
M/s. Banshidhar Shewbhagavan & Co., Re- 
spondents. 


(A) Defence of India Act (51 of 1962), 
Sections 29 (1) and 40 (1) (9 — Requisition 
of land — Opinion that land is necessary for 
defence purpose — Deputy Commissioner can 
form opinion by virtue of delegation of 
power. (Constitution of India, Art. 245). 


The opinion that the land is necessary for 
defence purposes can be formed in view of 
Section 40 (1) (c) of the Defence of India 
Act by any authority to whom the power to 
requisition under Section 29 (1) of that Act 
has been delegated by the Government of 
India. The Ministry of Home Affairs had, 
by Notification No. S. O. 1888 dated 10-6- 
1965 published in the Gazette of India (Extra- 
ordinary) dated 11-6-1965, delegated the 
power conferred by Section 29 of the Act to 
all Collectors, District Magistrates, Addi- 
tional District Magistrates and Deputy Com- 
missioners in the States and all Political Offi- 
cers in the North Eastern Front Area. There- 
fore in the instant case, the Deputy Commis- 
sioner, Dibrugarh was competent to form 
the opinion and issue order, AIR 1969 
Assam 7, Affirmed, (Para 7) 


(B) Defence of India Act (51 of 1962), 
Section 29 — Constitution of India, Arti- 
cle 226 — Requisition of land — Allegation 
of mala fide — On facts held order was not 
mala fide. (Evidence Act (1872), S. 57). AIR 
1969 Assam 7, Reversed. 


If any authority exercised any power con- 
ferred on him by law in bad faith or for 
collateral purpose, it is an abuse of power 
and a fraud on the statute. In such a case 
there can be no: difficulty in striking down 
that act of the authority by the issue of an 
appropriate writ under Article 226 of the 
Constitution. AIR 1969 Assam 7, Reversed. 

(Para 8) 


In the instant case, in his affidavit the De- 
puty Commissioner has stated that the land 
was not required for defence purposes until 
1964 and that the need for defence purposes 
arose thereafter and the impugned order was 
issued. It must be noted that the war with 
Pakistan started in June, 1965. The Supreme 
Court could even take judicial notice of that 
an A ee cee e A LA, 
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fact. The-inpugned requisition order was 
passed on 25-10-1966.. Therefore, it cannot 
be said that there was no reed of the land 
for defence purposes in October 1966. 

(Para 8) 


Mr. S. K. Nandy and Krishna Prasad 
Advecates, for Appellants; Mr. S. N. Chou- 
dhary Advocate, for Respondents, 


VARADARAJAN, J.:— This appeal by 
special leave is by the respcndents in Civil 
Rule 420 of 1966* against the judgment and - 
order dated 30th July, 1968 passed by the 
Division Bench of the High Court of Assam 
and Nagaland, allowing the writ petition 
with no order as to costs. That writ peti- 
tion was filed under Art. 225 of the Consti- 
tution for quashing the order of requisition 
issued by the Deputy Commissioner, 
Lakhimpur-Dibrugarh, the second appellant 
in this appeal and the first respondent in the 
writ petition — under Memo No. LA/27511- 
15/R dated 25-10-1966. The Memo was 
issued in exercise of the powers conferred 
by S. 29 (i) of the Defence of India Act, 
1962 (51 of 1962) read with the notification 
of the Government of India, Ministry of 


Home Affairs No. S. O. 1888 dated 10th 
June, 1965 in respect of the properties 
described in the schedule attached thereto 


viz. Sookerating Tea Estate and Budla Beta 
Tea Estates, situate in Dum-Duma, Mauza 
Lakhimpur District on the ground that the 
lands were necessary for securing the defence 
of the country and efficient conduct of mili- 
tary operations, ' 


2. During the Second’ World War, in 
1940 the Government of India acquired for 
defence purposes a part of Sookerating Tea 
Estate with its adjoining lands measuring in 
all 769.20 acres for constructing an air field. 
The air field was constructed over an area 
of 469 acres and on the remaining 300.20 
acres there were tea bushes which were 
growing wild and overgrown with thick 
jungles. After the war was over, the area 
on which the air field had been constructed 
viz. 469 acres was transferred to the State 
Government for its use. In the writ peti- 
tion it was stated that that area was still 
lying unused. The Government of India 
wanted to lease out the said 300.20 acres to 
some established tea planters with a view 
to earn foreign exchange. The respondent. 
a registered partnership firm owning the 
Bagrodia Tea Estate negotiated with the 
Estates’ Military Officer, Assam Circle at 
Shillong and ‘the Ministry of Defence, Gov- 
ernment of India and entered into an agree- 


*Reported in AIR 1969 Assam 7. 
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ment of lease dated 2-3-1962 in respect of 
the land on a rent of Rs. 6304.20 per annum 
for a term of ome year renewable for a 
periód of one year at a time if the land was 
not required by the lessor. The respondent 
took possession .of the land on 10-3-1962 
after paying the annual rent in advance on 
2-3-1962. It was alleged in the writ petition 
that the responent. thereafter improved the 
land at a cost of Rs. 1,75,000/- and made it 
into a well managed tea garden. ` The Mili- 
tary Estates Officer was putting off the ex- 
écution of the lease deed on some pretext or 
the other, though the respondent had depo- 
sited the requisite stamp papers for the ex- 
ecution of the lease deed. When the re- 
Spondent approached the Government of 
India through a member of Parliament, the 
Deputy Minister for Defence informed the 
member of Parliament by his letter dated 
20-12-1962 that the land was 
defence purposes and that it would not be 
possible to extend the current lease. Subse- 
quently the Defence Minister informed - the 
member of Parliament by his letter dated 
1-4-1963 that as several tea planters ` have 
evinced interest in the estate it was decided 
to auction the leasehold right in the land on’ 
an annual basis subject to the condition that 
the Iand might be. resumed for defence pur- 
poses at short notice. No action was taken 
on the respondent’s request made on 25-1- 
1963 for renewal of the lease. But the 
Military Estate Officer, Jorhat Circle, the 
4th appellant, issued a notice on 20-3-1963 
for leasing the land for one year by public 
auction. The respondent filed a writ peti- 
tion in the High Court. and obtained rule 
nisi as well as an interim order restraining 
the appellants from giving effect to the said 
notice dated 20-3-1963. The petition filed 
by the appellants on 28-5-1963 for restrain- 
ing the respondent from plucking tea leaves 
was rejected. The respondent filed Title 
Suit No. 30 of 1963 in the Court of Sub- 
ordinate Judge, Upper Assam District, Dibru- 
garh on 18-7-1963 for certain reliefs includ- 
ing confirmation of possession of the land 
and specific performance of the agreement 
to lease and obtained an interim injunction 
restraining the. appellants from interfering 
with the possession of the land. The. writ 
petition was not pressed in view ‘of the insti- 
tution of Title Suit No. 30 of 1963 by. the 
respondent, The respondent filed Title Suits 
Nos. 6 of 1964 and 13 of 1965 in the same 
Court praying for the same reliefs in respect 
of the years 1964 and 1965 and obtained 
temporary injunction. The respondent” filed 
Title Suit No. 4 of 1966 in the same Court 
for the same relief. All those suits were 
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pending on the date of institution of the 
present writ petition. The respondent re- 
ceived the impugned order of requisition on 
26-10-1966 from the second appellant and 
subsequently filed the present writ petition 
for the aforesaid reliéfs on several grounds.. 


3. The appellants in this appeal and 
other. respondents “in the writ petition filed 
counter-affidavits opposing the petitien and 
contending inter alia that the question of 
requisition of the land for defence purposes 
has been decided upon by the Government 
of India and the impugned order is bona 
fide and has been made by the competent 
authority under the Defence of India Act. 

4. .Two, contentions were urged before 
the Division Bench of the High Court on 
behalf of the respondent. The first was that 
the second appellant, the Deputy Commis- 
sioner, Dibrugarh, who has issued the im- 
pugned order has stated in the order that in 
his opinion it was necessary. to requisition 
the property, and it was urged before the 
learned Judges of the High Court that the 
Deputy Commissioner was. not competent to 
form the opinion, 

5. Section 29 (1) of the Defence of India 
Act, 1962 (51 of 1962) reads :— 


“(1) -Notwithstanding afiything contained 
in any other law for the time being in 
force, if in the opinion of the Central Gov- 
ernment or the State Government it is ne- 
cessary’ or expedient So to do for securing 
the defence, of India, civil defence, public 
safety, maintenance of public order or effi- 
cient ‘conduct of? military operations, or for 
maintaining! supplies and services essential . 
to the life of the community, that Govern- 
ment may by order in writing requisition 
any immovable property and may make 
such further orders as appear to that Gov- 
ernment to .be necessary or expedient in con- 
nection with the requisitioning : 

Provided :that no property or part thereof 
which is exclusively used by the public for 
religious worship shall be requisitioned.” 


6. Clauses (a), (b) and (c) of S. 40 (1) of 
the Defence of India Act provide for dele- 
gation of the power or duty under the Act 
or by. any rule made thereunder and read :— 


_ “Section ‘40. ‘Power ‘to delegate : 


D The ‘Central Government may by 
order, direct that any power or duty which 
by this Act or by any. rule made under this 
Act is conferred or imposed upon the Cen- 
tral Government shall, in such circumstances 
and under such conditions, if any, as may 
be specified in the direction, be exercised on 
discharged also, 
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(a) by any officer -or authority ‘subordinate 
to the Central Government, . or : 


` (b) whether‘ or not the power or duty re- 
lates to a matter with respect to which a 
State Legislature‘ has power to make laws, 
by any State Government or by any officer 
or authority subordinate to` ueh, Govern- 
ment, or f 

(c) by any other authority.” 

7. The opinion that ihe land is necessary 
for defence purposes can be formed in view 
of S. 40 (1) (c) of the Defence of India Act 
by any authority to whom the power to re- 
quisition under S. 29 (1) of that Act has 
been delegated by the Government of India. 
The Ministry of Home Affairs had, by 
Notification No. S. ©. 1888 dated 10-6-1965 
published in the Gazette of India (Extra- 
ordinary) dated 11-6-1965, -delegated ihe 
power conferred by Section -29 of the Act 
te all Collectors, District Magistrates, Addi- 
tional District Magistrates and Deputy Com- 
missioners in tae, States and all Political 
Officers in the North Eastern Front Area. 
The learned Judges of the High Court have 
held that the notification is valid and that 
the delegation can be unrestricted and found 
the first contention to be untenable. - No 
argument wer advaaced before us by learn- 
ed counsel fot the respondent in regard to 
that contention. The first contention has, 
therefore, to be held to be untenable. 


8. The second contention urged before 
the High Court successfully - on behalf of 
the respondent was that the impugned order 
of requisition is mala fide. There can be 
no doubt that if any authority exercised any 
power conferred on him by law in bad 
faith or for collateral: purpose, it is an abuse 
of power and a’fraud on the statute. In 
such a case there can be no difficulty in 
striking down that act of the authority by 
the issue of am appropriate writ under Arti- 
cle 226 of the Constitution. It is true that 
the Deputy Minister for Defence informed 
the member of Parliament who appears fo 
have been pleading for the respondent by 
his letter dated 20-12-1962 (Annexure ‘C’ to 
the writ petition) that the current lease of 
the land could not be extended becatise the 
land was required for defence purposes and 
that in the subsequent letter dated 1-4-1963 
(Annexure ‘D’ to the writ petition) the then 
Minister for Defence had informed the said 
member of Parliament that since several tea 
planters: have evinced interest in the land it 


would be in the public interest fo auction- 


the leasehold right only on an yearly basis 
subject to the. condition that the land can 
be resumed at short notice for’ defence pur- 
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poses. In his affidavit the Deputy Commiis- 
sioner, Lakhimpur, the second appellant has 
stated that the land was not required: for 


defence purposes until 1964 and -that the 
need for defence purposes arose thereafter 
and the impugned order was issued. It must 


‘be noted in this connection that it was not 
disputed before us that the war. with Pakis- 
tan started-in June, 1965. This Court could 
even take judicial notice of that fact. The 
impugned requisition order was passed on 
Therefore, it cannot be stated| 
that there was no need of the land. for 
defence purposes in October 1966 from the 
mere fact that the Deputy Minister for 
Defence had stated in his letter ~dated 20-12- 
1962 referred to above that the current lease 
could not be extended -because the Jand was 
required for defence purposes and the 
Minister ‘for Defence had stated in his letter 
dated 1-4-1963, referred to above, that as 
several tea planters have evinced interest in 
ihe land it would be in. the public interest 
to auction the leasehold’ right in the land 
on a yearly basis alone subject to the con- 
dition that it can be resumed at a short 
notice for, defence purposes. That letter of 
the Minister for Defence does not altogether 
rile out the possibility of the land being re- 
quired for deferice purposes at any time and 
being made: available for those purposes at 
short notice. - Defence requirements may 
change from time to time depending upon 
various factors. including intelligence reports 


‘about the enemy’s movements and prepara- 


tions for war. Yhe-High' Court has held in 
favour of the respondent on the question of 
want of bona fides on the part of the appel- 
lants on the basis that in the aforesaid title 
suits filed by the respondent it was not plead- 
ed by the appellants that the land was re- 
quired for defence purposes. The - learned 
Judges of the High Court appear to have 
accepted the submission made before them 
on behalf of the respondent in this appeal 
that no such plea. had been raised in the 
pleadings in the title ‘suits filed ‘by the re- 
spondent. That submission is incorrect, and 
it is unfortunate that the attention of: the 
learned Judges had not been invited to the 
material on record to show that such a con- 
tention was in fact put forward by the 4th 
appellant in his pleading in the title suits. 
In the auction notice (Annexure ‘E’) dated 
20-3-1963 itself it was stated that the -lease 
will be subject to the condition that when- 
ever the Government needs the land for 
defence purposes it will be determined by 
issue of notice giving: 30 days time without 
payment of any, compensation. In the writ- 
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ten statement daied 17-7-1965 filed by the 
4th appellant in the Title Suit No. 6 of 1965, 
it was stated in respect of the allegation 
made in para 26 of the plaint in that snit 
that since the land is required for defence 
purposes the defendant was not bound to 
renew the lease and that even in Title Suit 
No. 6 of 1964 the defendants have filed 
written statement contesting the claim of the 
respondent/plaintif—f. It was also stated in 
that written siatement in regard to the al- 
legations made in para 11 of the plaint that 
the land is required for defence purposes. 
In regard to the allegations in para 26 of 
the plaint it was contended in the written 
statement that the land is required, for 
dezence purposes and that any lease under 
the present emergency would be detrimental 
to the interests of the defence of the country. 
Even in the counter-affidavit dated 17-7-1965 
filed in the application for interim  injunc- 
tion moved in the Title Suit No. i5 of 1965 
the 4th appellant had stated that the land 
is required for defence purposes, and there 
is no question of holding any auction for 
lease of the land, that if the order of interim 
injunction is not vacated the defence pre- 
paration of the country will be hampered as 
the land is urgently needed for defence pur- 
poses and the interest of the nation will 
suffer, that no irreparable loss or damage 
which cannot be compensated in money 
would result from vacating the injunction 
and that on the other hand denying the use 
of the land for defence purposes at this cri- 
tical juncture would cause irreparable loss 
to the Government and the nation as a 
whole. In the written statement dated 22-6- 
1966 filed in Title Suit No. 4 of 1966 the 
4th appellant had stated with regard to al- 
legations made in para 11 of the plaint that 
it is asserted that the land is bona fide re- 
quired for defence purposes. ‘Thus it is 
seen from the materials on record that at 
least in Title Suits Nos. 15 of 1965 and 4 of 
1966, the plea that the land was required 
urgently for defence purposes was taken by 
the 4th appellant who appears to have put 
forward the defence of the appellants in 
this appeal as a whole. The learned Judges 
of the High Court were, therefore, not right 


in observing in their judgment that the in- 
tention of the Government is to lease the 
land to the highest bidder in the hope of 


getting a large amount of money because 
the land had been developed into a working 
tea garden, that the purpose cannot be said 
io be bona fide and that it must be held 
that the land is being requisitioned only for 
collateral purposes. The only basis for this 
itiference of the learned Judges of the High 
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Court is the supposed failure of- the defen- 
dants in the title suits filed by the respon- 
dent to take the plea that the land is requir- 
ed for defence purposes. ‘That basis being 
found to be wrong and unavailable, it is 
not possible to agree with the learned Judges 
of the High Court that the requirement of 
the land for defence purposes was nat bona 
fide. The Government of India whose case 
the 4th appellant had put forward in the 
respondent’s title suits as mentioned above 
is the most competent authority to know 
when the need for defence purposes will 
arise or has arisen, and there is no material 
on record to hold in this’ case that the land 
was not required on the date of impugned 
requisition bona fide for defence purposes 
and that the appellants were putting forward 
such a case in the impugned order only as 
a ruse to auction of the land for larger 
amount of rent. Under these circumstances 
we find ourselves unable to uphold the 
judgment of the learned Judges of the High 
Court. We accordingly allow the appeal 
with costs and dismiss the writ petition. 


i Appeal allowed. 
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forms Act (1 of 1951), Ss. 21 (1) (b), 157 (1), 
3 (26) — Land leased by disabled person — 
His successor-in-interest who was landholder 
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not continue to, live on date of vesting pro- 
vided his heir was also a disabled person. 
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Act (17 of 1939), S. 3 (11)). 


Certain land was leased by a widow who 
was a sirdar and a “disabled person” for 
five years in 1945. She died and her inter- 
est was inherited by the heir who was also 
a “disabled person”. Thus where the land- 
holder on the date of letting was a disabled 
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person and -the landholder who succeeded 
was also a disabled person on 9-4-1946 (the 
date mentioned in S. 157) and on 1-7-1952 
(the date immediately preceding the date of 
vesting), the lease would fall under S. 21 (1) 
(h) and the tenants would be Asamis and 
not Sirdars. It is not necessary that the 
landholder who originally let out the land 
should not only be a disabled person on 
both the dates mentioned in sub-clause (a) 
of Cl. (h) of S. 21 (1) (being the date of 
letting as also April 9, 1946) but the same 
landlord should continue to live on the date 
immediately preceding the date of vesting 
(which is 1-7-1952 under the Aci). It can- 
not be said that the identity of the land- 
holder must remain unchanged up to the 
date of vesting. Nor can it be said that 
protection is granted to the particular person 
who leased out the land. The expression 
‘landholder’ occurring in S. 21 (1) (h) must 
mean a person to whom rent is payable and 
by fiction -would include his predecessor-in- 
interest. Read in this light there would be 
no question of adding the word predecessor- 
in-interest of the landholder in S. 21 (1) (h) 
as that would be implicit in the term ‘land- 
holder’ on account of the deeming provision 
of S..3 (1), read with S. 3 (11) of the U. P. 
Tenancy Act (1939). 1970 All LJ 476, Over- 
ruled; 1981 All LJ 484, Approved. 
pit : (Paras 4 and 8 to 12) 
Cases Referred: Chronological Paras 
1981 All LI 484: 1981 All WC 213 13 
1970 All LI 476 (FB) t, 2; 4, 5, 11, 13 
M/s. P. N. Lekhi, M. K. Garg and V. K. 
Jain, Advocates, for -Appellants; Mr. A. P. S. 


Chauhan and Mr. C. K. Ratnaparkhi, Ad- 
vocates, for Respondents. 
TULZAPURKAR, J.:— These appeals 


by certificate granted by the Allahabad High 
Court raise the following substantial ques- 
tion of law of general importance which 
needs to be decided by this Court :— ‘ 

“Whether the view taken by the Full 
Bench in Smt. Maya v. Raja Dulaji (1970 
All LJ 476) that the lessor/landlord should 
not only be disabled person on the relevant 
dates, but that he should continue to live on 
the date immediately preceding the date of 
vesting, within the meaning of Cl. (h) of 
Section 21:(1) of the U. P. Zamindari- Aboli- 
tion and Land Reforms Act, represents a 
-correct construction of Cl. (h) of S. 21 (1) 
of the Act?” ; 


2. The facts giving rise to the aforesaid 
question may be stated. One Smt. Ram 
Kali, widow of Tikam Singh, was the land- 
holder of the plots (agricultural land) in 
dispute situated in villages Agaota and 
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Khaiya Khera.-in District Bulandshahr 
(U..P.).. On June 14, 1945 Smt. Ram Kali 
who was a.sirdar and a ‘disabled person’ 
falling within S. 157 (1) of the U. P. Zamin- 
dari Abolition and Land Reforms Act, 1950 . 
(hereinafter called “the Act”) executed a 
registered deed of lease for a period of 5 
years in favour of Uttam Singh and Murli 
Singh (the predecessor-in-title of the respon- 
dents) but before the expiry of the period 
of 5 years she died in August, 1945 and 


‘Dan Sahai (her husband’s real brother and 


predecessor-in-title of the appellants) inherit- 
ed her interest. Dan Sahai was also a ‘dis- 
abled person’ within the meaning of Sec- 
tion 157 (1) of the Act. It seems that after 
the expiry of the period of the registered 


lease Uttam Singh and Murli Singh con- 
tinued to hold the lands as tenants from 
year to year under Dan Sahai. In consoli- 


dation proceedings a question arose whether 
Uttam Singh and Murli Singh, who were 
lessees under Smt. Ram Kali and Dan 
Sahai, acquired the status of Sirdars or they 
remained Asamis of the plots in dispute. 
The case of Dan Sahai was that they were 
Asamis and not Adhivasis entitled to be 
treated as Sirdars under S. 240-B of the Act 
and that depended upon whether as tenants 
or occupants of the plots in dispute their 
case fell within the provisions of S. 21 (1) (h) 


of the Act. The contention of Dan Sahai 
was that since Smt, Ram Kali was a dis- 
abled person on the date of letting and 


since he who succeeded her was also a dis- 
abled person on April 9, 1946, the lease in 
favour of Uttam Singh and Murli Singh 
would fall within S. 21 (1) (b) and as such 
Uttam Singh and Murli Singh shall be 
deemed to be Asamis. On the other hand 
the contention on behalf of Uttam Singh 
and Murli Singh was that the Jandholder 
should not only be a disabled person -on 
both the Cates mentioned in sub-cl. (a) of 
Cl. (h) of S. 21 (1) (being the date of letting 
as also April 9, 1946) but the same landlord 
should cortinue to live on the date imme- 
diately preceding the date of vesting (which 
is 1-7-1952 under the Act) and since in the 
instant case the same landlord who had let 
out the plots and who was disabled person 
on the date of letting had not continued to 
live on the date immediately preceding the 
date of vesting S. 21 (1) (h) was totally in- 
applicable and, therefore, they were entitled 
to be treated as Sirdars.- The Division 
Bench of the Allahabad High Court in Spe- 
cial Appeals Nos. 424-425 of 1971 accepted 
the contention raised by counsel on behalf 
‘of Uttar Singh and :Murli Singh (the respon- 
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dents’ predecessors) relying on the view 
taken by the Full Bench in Smt. Maya. v. 
Raja Dulaji (1970 All LJ 476) and decided 
the appeals in their favour by holding that 

- they were not Asamis but had become Sir- 
dars, 


3. At-the outset it may be stated that it 
was not disputed either in the lower Courts 
or before us that both Smt. Ram Kali as 
well as Shri Dan Sahai who succeeded to 
her interest in the plots after her death were 
disabled persons under S. 157 (1) of the 
Act, In fact it was accepted by both the 
sides that on the date of letting (being 14th 
June, 1945) Smt, Ram Kali, the then land- 


holder was a disabled person and on 9th” 


April, 1946 (being the other relevant date 
under sub-clause (a) of Cl. (b) of S. 21 (1x) 
Dan Sahai, the then landholder, was a dis- 
abled person who continued to be the land- 
holder up to the date of vesting and the 
question is whether in such a case the occu- 
pation of the plots by Uttam Singh. and 
Murli Singh under the lease from both of 
them would fall within the provisions of Sec- 
tion 21 (1) (h) of the Act. 


4. The relevant provision runs thus: 


“21 (1). Notwithstanding anything contain- 
ed in this Act, every person who, on the 
date immediately preceding the date of 
vesting, sei iets or held land as— 

(h) a ‘ehant of: sir ` land domed" to in 
sub-clause (a) of Cl. (i) of the explanation 
under Sec. 16, a sub-tenant referred to in 
sub-clause (ii) of Cl. (a) of Section 20 or an 
occupant referred to in sub-clause (i) of the 
said section where the landholder or if 
there are more than one landholders, all of 
them were person or persons belonging — 


(a) if the land was let out or occupied 
prior to the ninth day of April, 1946, both 
on the date of letting or occupation, as the 
case may be, and on the ninth day of April, 
1946, and 

(b) if the land was let out or occupied on 
or after the ninth day of April, 1946, on the 
date of letting or occupation, to any one of 
more of the classes mentioned in sub-sec. (1) 
of Section 157, 
shall be deemed to be an Asami thereof.” 

In other words, S. 21 (1) (b) provides that 
every person occupying or holding land in 
any one of the capacities mentioned in 
Cl. (h) on the date immediately preceding 
1-7-1952 shall be deemed to be an Asami 
thereof notwithstanding anything contained 
in the Act, if the landholder or if there are 
more than one, all of them were disabled 


_— 
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persons within the meaning of S. 157 (1), 
both on the date of letting as well as on 
April 9, 1946 where the letting has taken 
of were dis- 
abled persons on the date of letting if the 
letting has occurred after April 9, 1946. 


In the instant case it is not - disputed that 
Uttam Singh and Murli Singh were on the 
date immediately preceding the date of vest- 
ing holding or occupying the plots in ques- 
tion in one or the other capacity mentioned 
in Cl. (h); secondly, since the letting was 
prior to April 9, 1946 sub-clause (a) of 
Cl. (h) is attracted and it is also not dis- 
puted that on the date of letting the then 
landholder’' (Smt. Ram Kali) was a disabled 
person and on April 9, 1946 the then land- 
holder Dan Sahai, who succeeded her, was 
also a disabled person under S. 157 (1) of 
the Act. Incidentally Dan Sahai continued 
to be the Jandholder on the date immediate- 
ly preceding 1-7-1952. On these facts it 
seems to us clear that all the requirements 
of S. 21 (1) (h) could be said to have been 
satisfied but the Division Bench relying upon 
the Full Bench decision in Smt. Maya v. 
Raja Dulaji (1970 All LJ 476) (supra) held 
that Uttam Singh and Murli Singh were not 
Asamis and had become Sirdars because 
Section 21 (1) (hb) was not attracted inas- 
much as in their view it was a requirement 
of that provision that not merely should the 
landholder be a disabled person on both the 
dates mentioned in sub-clause (a) of Cl. (h) 
but the same landholder should continue to 
be Jandholder on the date immediately pre- 
ceding the date of vesting (i.e. the identity 
of the disabled landholder or landholders 
on both the dates and the landholder of 
landholders seeking the benefit or protection 
of the provision on the date immediately 
preceding 1-7-1952 must remain unchanged) - 
and this requirement was not satisfied in 
this case. The question is whether on true 
construction of the provision such a require~ 
ment can be read into the said provision ? 


5, In Smt. Maya v. Raja Dulaji (1970 
All LJ 476) (FB) (supra) the facts were that 
the disputed plots belonged to one Bijain and 
were inherited on his death by his widow 
Smt. Lakshmi and when Smt. Lakshmi died 
her minor unmarried daughter Kumari Maya 
became the landholder. Her elder sister 
Saheb Kunwar acting as her guardian execut- 
ed a registered lease of the plots in favoup 
of the plaintiffs (Ram Charan and others) 
on 15-10-1947 for a period of five years 
(a case falling under sub-clause b) of 
Cl. (h)). Later on Maya was also married 
to her sister’s husband Thakurdas who was 
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admitted to the holding as co-tenant with 
Maya, with the consent of the Zamindar in 
the year 1948. Thus on tke date .of vesting 
(1-7-1952) both Maya (who was still minor 
and disabled person) as wel as her husband 
Thakurdas were the landholders of the 
plots in question. The lescee-plaintiffs filed 
a suit in the year 1954 fcr a declaration 
that they had become Adhivasis of the Jand 
on the coming into force of the U. P. Z. A. 
& L. R. Act and had subsequently acquired 
Sirdari rights on the passing of the U. P. 
Act XX of 1954. The suit was decreed by 
both the Courts below anc hence Maya de- 
fendant preferred a second appeal to the 
High Court. The question raised for deter- 
mination was whether for the’ purposes of 
Section 21 (1) (h) the disability of the land- 
holders who were in existence on the date 
of vesting was material or the disability of 
the landholders who let out the land was a 
deciding factor? The Court noticed that 
Section 21 (1) (h) had been introduced in 
the Act for the first time ty U. P. Act: XVI 
of 1953 with retrospective effect from 
July 1, 1952 and was later-on amended by 
U. P. Act XX of 1954 and has thereafter 
continued in its present form. Section 21 (1) 
(h), as originally enacted, in express terms 
required that “the landholder or if there 
are more than one landholder all of them 
were person or persons belonging, both on 
the date of letting and on the date imme- 
diately preceding the date >f vesting, to any 
one or more of the classes mentioned in 
sub-section (2) of S. 10 or Cl. (viii) of sub- 
section (1) of S. 157”. As a result of the 
amendment made by Act XX of 1954 the 
words “both on the date of letting and on 
the date immediately preceding the date of 
vesting” were omitted. In other words, by 
the amendment the requirement that disabi- 
lity of the landholder should subsist- on the 
date immediately preceding the date of vest- 
ing was deleted. The Full Bench accepted 
the position that for purposzs of S. 21 (1) (h), 
in its present form, the disability of the 
landholder need not continue or subsist on 
the date immediately preceding the date of 
vesting and might ceasé or.or before the 
date of vesting -but took the view that in 
. the case before it there wer2.two landholders 
on the date immediately preceding the date 
of vesting, namely, Smt: Maya and her hus- 
band Thakurdas, that a new body of “land- 
holders” had come into existence subsequent 
to the date of letting and that all of them 
were not landholders who had let out the 
land as disabled persons and, therefore, the 


plaintiffs became Adhivasis and the defen- 
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dants were not entitled to tbe -benefit of 
Section 21 (1) (b) of the Act. In other 
words, the Full Bench has been of the view. 
that for purposes of S, 21 (i) (hb) it is ne- 
cessary that the landholders on the date 
immediately preceding the date of vesting 
must be the same persons as those who let 
out the land and suffered from disability on 
the date of letting, and also on April 9, 
1946 in case the letting was before that date. 
In other words, the identity of the land- 
holder or landholders must remain unchang- 
ed up to the date of vesting. `` 

.6. For reading such a requirement into 
the provision the Full Bench has given two 
reasons: (a) that such a requirement arises 
on construction of certain words used in 
Cl. (b) (vide: para 17 of the Judgment) and 
(b) that the protection given to a disabled 
landholder was intended to be a personal 
protection granted to the very individual 
who let out the land as a disabled person 
and this was warranted by a historical sur- 
vey of parallel provisions contained in the 
preceding Tenancy Laws in U. P. (vide: 
Para 19). According to the Full Bench the 
crucial words used in CI. (h) are “where the 
landholder or if there are more than one 
landholder all of them were person or per- 
sons belonging” to any one or more of the 
classes of disabled persons under S. 157 '{1) 
and the Full Bench has reasoned “the word 
‘are’ and the word ‘them’ together with the 
word ‘were’ in the aforementioned phrase 
clearly show that the intention of the Legis- 
lature was that on the date of vesting the 
‘landholder’ should be the very person who . 
was the landholder on the relevant dates, to 
earn the benefit of Cl (h) of S. 21 (1)”. 
The Court observed that S. 21- (1) (h) could 
bear the interpretation suggested by counsel 
for Smt. Maya only if the words ‘or their 
predecessor-in-interest? were added before 
the words. “all of them”.. The Court has 
further stated that historical survey of the 
parallel provisions contained in the preced- 
ing Tenancy Laws showed that the protec- 
tion given to a disabled person had always 
been in the nature of a personal protection 


granted: to the very individual who let out 
the land as a disabled landholder and the 
protection ceased to be available when the 


identity ' or personality of that landholder is 
changed and in that behalf reliancé was 
placed on certain provisions of the Agra 


- Tenancy Act, 1926 and U, P. Tenancy Act, 


1939. In our view neither reason holds 
good for sustaining the literal construction 
placed upon the provision by the’ Full Bench. 

7. It is true that Cl. (h) contains the 
phrase “where the landholder or if there 
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are more than one lJandholder, all of 
wert person or persons belonging” . to any 
one or more of the classes mentioned in 
Section 157 (1), but for arriving at the cor- 
rect interpretation of this crucial phrase it 
is necessary to have regard to the definition 
of ‘landholder’ and the provisions of S. 157 
of the Act with which S. 21 (1) (b) is inter- 
connected, 


8 Under S. 3 (26) of the Act, the defi- 
nition of ‘landholder’ as given in the U. P. 
` Tenancy Act, 1939 has been adopted since 
the expression is not defined in the Act. 
That expression has been defined in S. 3 (11) 
of the U. P. Tenancy Act, 1939 thus: 

“7 andholder” means the person to whom 
rent is or, but for a contract express or im- 
plied would be, payable.” i 
This definition must be read in light of Sec- 
tion 3 (1) of that Act which runs thus: 

“All words and expressions used to denote 
the possessor of any right, title or interest 
in land, whether the same be proprietary or 
otherwise, shall be deemed to include the 
predecessors and successors in right, title or 
interest of such person.” 

In other words, the expression ‘land-holder’ 
who obviously is a possessor of interest in 
land under Section 3 (11) means a person to 
whom rent is payable, and under S. 3 (1) by 
legal fiction it shall include his predecessor- 
in-interest as also  successor-in-interest to 
whom the rent was or is payable. It is such 
definition that will have to be read in the 
U. P. Z. A. & L. R. Act wherever that ex- 
, pression occurs. It is thus obvious that the 
expression ‘landholder’ occurring in Sec- 
ition 21 (1) (b) must mean a person to whom 
irent is payable and by fiction would include 
his predecessor-in-interest. Read jin this 
light there would be no question of adding 
the word predecessor-in-interest of the land- 
holder in S. 21 (1) (b) as that would be im- 
plicit in the term ‘landholder’ on account of 
the deeming provision of S. 3 (1) read with 
Section 3 (11) of the Tenancy Act, 1939. 
It does appear that this aspect of the matter 
was not brought to the notice of the Full 
Bench when it construed the concerned cru- 
cial phrase. Moreover after the amendment 
effected by Act XX of 1954 the thrust of 
Cl. (b) is on the landholder or landholders 
being disabled persons on the material dates 
only. l l 
9. Further S. 157 (1) permits leases by 
disabled persons and says that a Bhumidar 
or an Asami holding land in lieu of main- 
tenance allowance under S. 11, who isa 
disabled person falling under any of the 
Cis. (a) to (g), may let the whole or any part 


them 
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‘of his -holding; and the proviso thereto is 
very important which runs thus: 

“Provided that in the case of a holding 


held jointly by more persons than onè. but 
one or more of them but not all are subject 
to the disabilities mentioned in Cls. (a) to 
(e), the person or persons may let out his 
or their share in the holding.” 


And sub-section (2) provides that where any 
share of a holding has been Jet out under 
the aforesaid proviso the Court may on an 
application of the Asami or the tenure-holder 
determine the share of the lessor in the 
holding and partition the same. Having re- 
gard to the aforesaid proviso under which 
even in the case of a joint holding a lease 
of his share by a disabled landholder is per- 
missible and the same is liable to be 


sepa- 
tated by a partition it is obvious that the 
expression “all of them” must refer to all 
such landholders who were disabled land- 


holders on ‘the material dates. When under 
the proviso to S. 157 (1) a lease of his share 
by a disabled landholder in joint holding 
(held along with a non-disabled person) is 


expressly permitted and under S. 157 (2) 
the Court has to determine such. share of 
the disabled lessor and partition the same 
on an application being made in that be- 


half, it is difficult to accept that the Legis- 
lature intended to deprive the protection of 
Section 21 (1) (h) to such disabled land- 
holder simply because on the date imme- 
diately preceding the date of vesting such 
landholder comes to hold the land jointly 
with some other non-disabled landholder. 
In other words on the facts found in the 
Full Bench case when on the date of letting 
the entire holding belonged to Smt. Maya 
who was a disabled person and on the date 
of vesting she along with her husband 
Thakurdas (a non-disabled person) became 
joint holder, ‘could Smt. Maya at any rate 
to the extent of her share in the joint hold- 
ing be denied the benefit of S. 21 (1) (hb) 
notwithstanding the proviso to S. 157 (1) 
and S. 157 (2) being in the Statute? The 
answer is obviously in the negative. In fact 
in view of the fact that on the material date 
(being the date of letting) the entire holding 
belonged to Smt. Maya the disabled person, 
and having regard to the deeming prevision 
which has to be read in the definition of 
‘andholder’ and having regard to the thrust 
of the amended Cl. (h) which does not re- 
quire that the successor-in-interest be a dis- 
abled person on the date of vesting, the 
benefit of S. 21 (1) (h) should have been ex- 
tended or made available in respect of the 
entire holding. In other words, on true 
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construction of the crucial phrase occurring 
in Cl. (h) it is not possible to read into the 
provision the additional requirement, namely. 
that the identity of the landholder or land- 
holders must remain unchanged up to the 
date of vesting. 

-10. Coming to the second 
Full Bench has observed that a historical 
survey of parallel provisions of the Agra 
Tenancy Act, 1926 and U. P. Tenancy Act, 
1939 supported the conclusion that protec- 
tion was granted only to the very individual 
who let out the land as a disabled land- 
holder and the protection ceased when the 
identity of the personality of that landholder 
changed and in that behalf reference was 
made to S 29 (6) and (7) of the former Act 
and S. 41 (2) of the latter Act. Now apart 
from the fact that the scheme of the 
U. P. Z. A. and L. R. Act is different from 
these two earlier enactments, a careful ana- 
lysis of the two provisions in the earlier 
enactments will clearly show that in each 
of the provisions express words had been 
used conferring personal rights on the indi- 
viduals concerned which is not the case with 
Section 21 (1) (h) of the Act. 

11. Having regard to the above discus- 
sion we are of the opinion that the view 
taken by the Full Bench of Allababad High 
Court in Smt. Maya v. Raja Dulaji (1970 
All LJ 476) (supra) does not represent the 
correct construction of S. 21 (1) (h) of the 
Act. On true construction of the said pro- 
vision in our view, the benefit thereof would 
be available to the landholder on the date 


reason the 


of vesting, if the same landhoider or his 
predecessor existing on the material dates 
was a person or persons belonging to one 


or more of the classes mentioned in Sec- 
tion 157 (1) of the Act. ` 


12. Since in the instant case, which falls 
under sub-clause (a) of Ci. (h), on the date 
of actual letting Smt. Ram Kali was a dis- 
abled person and since on the next material 
date, namely, April 9, 1946 Dan Sahai (suc- 
cessor-in-interest of Smt. Ram Kali) was 
also a disabled person, the landholder on the 
date of vesting, who incidentally happened 
to be Dan Sahai, would be entitled to the 


benefit of S. 21 (1) (b) and the respondents © 


(successors of Uttam Singh and Murli Singh) 
would remain Asamis and cannot be said to 
have become Sirdars. 

13. We might mention that after the 
arguments in these appeals were concluded 
and our judgment was ready for pronounce- 
ment we were informed that in a later case 
Dwarika Singh v, Dy. Director of Consoli- 
dation, 1981 All WC 213:: 1981 All LJ 484, 


Kapurchand v. I-T. Commr., A. P. 


S. C. .1965 


a larger Bench of 5-Judges of the Allahabad 
High Court has, by majority, overruled the 
view taken in Smt. Maya’s case (1970 All LJ 
476) (FB). 

14. In the result the appeals are allowed, 
the orders of the Division Bench in Special 
Appeals Nos. 424-425 of 1971 are set aside 
and for reasons given by us above, the deci- 
sion of the learned single Judge dated May 
10, 1971 is restored. 

15. We direct that each party will 
its own costs, 


bear 


Appeals allowed. 
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VENKATARAMIAH, J.:— The only 
question which arises for consideration 
in these six appeals by, certificate is 
whether an order of assessment passed 
under the Income-tax Act, -1922 
(hereinafter referred to as ‘the Act’y by 
the I.-T. O. in the case of a H. U. F. 
without holding an inquiry into the 
validity of the claim made within a re- 
asonable time by a member of the 
Hindu family that a partition had taken 
place among the members of the family 
js liable to be merely cancelled in appeal 
by the Income-tax Appellate’ Tribunal 
(for short, ‘the Tribunal’) without a 
further direction to the assessing au- 
thority either to modify the assessment 
suitably or to pass a fresh order of as- 
sessment in accordance with law. 


2. The assessee is a- Hindu undivided 
family and the assessment years are 
1955-56 and 1957-48 to 1961-62, An as- 
sessment order made on May 30, 1959 
in resvect of the assessment year 1955- 
56 had been set aside by the Appellate 
Assistant Commissioner on February - 24, 
'1962, with a direction to make a fresh 
assessment, When fresh assessment 


: ` proceedings were commenced pursuant . 


to the above said direction in respect of 
the assessment year 1955-56. the assess- 
ment proceedings for the assessment 
years 1957-58 and 1958-59 were also 
taken up, Earlier a letter had been ad- 
dressed on October 10, 1960.by Kapur- 
chand Shrimal to the Income-tax Offi- 
cer in connection with a notice received 
by the assessee under Section 18A (1) 
of the Act in respect of the assessment 
year 1961-62 stating that all the movable 
` and immovable properties of the assessee 
hed been partitioned by metes and bounds 
under partition deeds and that the Hindu 
undivided family (the. assessee) was no 
longer :receiving any income as such 
and there was therefore no question of 
payment of any advance tax by it. The 
second para of that letter contained - a 
specific request to record the factum of 
the partition for the purpose of the Act. 
Again on June 16, 1961 M/s. S. G. Das- 
tagir & Co., addressed a letter on be- 
half of the assessee in connection with 
advance tax demanded for the assess- 
ment year 1962-63, the second para of 
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which. contained a similar request for 
recording the factum of partition. Be- 
fore the fresh - assessments were com- 
pleted for the three years referred to 
above a third letter dated March 11, 
1962, was addressed to the same officer 
who received it on the next day itself 
in which again there was a claim made 
regarding the partition. But this letter 
however. was written specifically in re- 


spect of the assessment a 1957-58. 
On March 21, 1962, M/s. S. G. Dastagir 
too addressed a further letter to the 


Income-tax Officer reminding him of 
the earlier letters of October 10, 1960 
and June 16, 1961, and that letter stated: 

“Apart from these letters the matter 
has been discussed with you on a num- 
ber of occasions personally during the 
course of the assessment proceedings of 
the year- 1957-58 and your attention has 
already been drawn to the fact that ‘an 


order under Section 25A has to be 
passed. before the completion of the 
assessment ‘for the year 1957-58. The 


letter dated 11th March, 
dressed-to you bythe assessee only 
when it was ‘gathered that you were 
going. to pass the assessment order for 
the year 1957-58 without making the 
contemplated enquiry under Sec. 25A.” 

3. The assessments for the years 
1955-56 to 1958-59 were however com- 
pleted between August 31, 1962 and 
March. 27, 1963 without, holding an in- 
quiry as contemplated by Section 25A 
of the Act ‘regarding the factum of par- 
tition. The Income-tax Officer there- 
after started an inquiry under Sec. 25A 
and by his'order dated .Mar. .30, 1965, 
refused to ‘record the partition, On ap- 
peal’ the Appellate Assistant Commis- 
sioner by his order dated November 8, 
1967 set aside the said order and direct- 
Income-tax Officer to record 
the partition under Section 25A as on 
July 10, 1960. That order became final 
as no appeal was filed against ıt by the 
Department, , 

4, It should be stated here that the 
Income-tax Officer passed assessment 
orders against the assessee for the as- 
sessment years 1959-60, 1960-61 and 
1961-62 on. March 26, 1964, March’ 30, 
1965 and March 26, 1966 respectively 
before the; Appellate Assistant Commis- 
sioner held that the partition had taken 
place on July 10, 1960. 

5. In the appeals filed before the 
Appellate .' Assistant Commissioner 
against the assessment orders for the 
years in question i.e., 1955-56 and 19574 


1962 was ad- 


1981 


58 to 1961-62 it.was contended that the 
assessments were liable: to be set aside 
on the ground: that the inquiry into the 
claim of partition which was a condi- 
tion precedent.for making an order of 
assessment on the: Hindu — undivided 
family had not been made as required 
by Section 25A of the Act. The Appel- 
Jate Assistant Commissioner ‘rejected the 
above contention, The asséssee there- 
upon filed appeals before the Tribunal 
against the orders of the Appellate As- 
sistant Commissioner and one question 
which was common to all the appeals 
that was urged before the Tribunal was 
about the validity of the ‘assessments 
made against the assessee (H. U. F.) 
without holding an inquiry regarding 
the claim of partition before. the assess- 
ment proceedings were completed, 
While the assessee contended that ‘the 
assessments were liable to be cancelled 
on account of.the non-compliance with 
the mandatory provisions of Sec. 25A 
of the Act it was urged’ on behalf of 
the Department that in fact there was 
no violation at all of Section 25A and 
even if it was held that there was any 
such violation thé propér order to be 
passed was either to direct the I-T. O, 
to give effect to Section 25A (2) of the 
Act without cancelling the assessments 
made on the assessee or to set aside the 
assessments with a direction to the 


I-T. ©: to pass fresh: orders of assess- 


ment, On a consideration of the sub- 
missions made by the parties, the Tri- 
bunal came to the conclusion that the 
assessments which had been made with- 
out holding an inquiry into the claim 
of partition as required by Section 25A 
of the Act were illegal and void, Ac- 


cordingly it -cancelled the assessments 
and added’ ‘We do: not’ consider it 
necessary to direct fresh assessments: 


It would be open to the I-T. O. to do 
so if the law otherwise so permits.’ : 

6. Thereafter at the instance of the 
Revenue a reference was made by the 
Tribunal to the High Court: of Andhra 
Pradesh under Section 66 (1) of the Act 
in all the cases for a decision on the 
following question: : 

“Whether on the -facts and in the cir- 
cumstances of the case, the assessments 
made by the Income-tax Officer om the. 
Hindu undivided family of Shri Kapur- 
chand Shrimal- for the years under 


reference without passing an order un- 


der Section 25A were valid?” 
7. We -are not concerned in these 
appeals . with another question arising 
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out of the assessment order made for 
the year' 1958-59 which was also refer- 
red along with- _ the’ above ‘common 
question, ` 

8. The High Court after hearing the 
learned counsel for the parties answer- 
ed the common question which arose: in 
all the appeals stating that the assess~ 
ments made by the I-T. O, without 
passing- the order under Section 25A on 
the claim of partition were valid but 
only required modification and directed 
the Tribunal while giving effect to the 
order. of the High Court to direct the 
I.-T. O. to modify the assessments in 
the light of Section 25A (2) of the Act, 
Aggrieved by the decisicn of the High 
Court the assessee has . filed these ap- 
peals, . 

9. - Section 25A of the Act which 
arises ..for consideration in these cases 
reads thus: 

“25A. . Assessment after partition of a 
Hindu undivided family.— (1) Where, 
at the time of making an assessment 
under Section 23, it- is claimed by or 
on behalf of any member of a Hindu 
family hitherto assessed as undivided 
that a partition has taken place among 
the members of such family, the In- 
come-tax Officer shall make such in- 
quiry thereinto as he may think fit, and, 
if he is satisfied that the joint family . 
property has been partitioned among 
the various members or groups of 
members in definite portions he shall 
record an order to that effect: 

Provided that no such order shall be 
recorded until notices of the inquiry 
have been ‘served on all the Members 
of the family. 

(2) Where such an order has been 
passed, or where .any . person has 
succeeded to a business; profession or 
vocation .formerly carried on by ‘a 
Hindu undivided family whose joint 
family property has been partitioned 
on or after the last day on which it 
carried on such business, profession or - 
vocation, the Income-tax Officer shall 
make an assessment of the total income 
received by or on behali of the’ joint 
family as such, as if no partition had 
taken place, and each member or group 
of members shall, im addition to any 
income-tax for which ‘he or it may bé 
separately liable and notwithstanding 
anything contained in sub-section (1) of 
Section 14, be liable for a share of the 
tax on the income so assessed: according 
to the portion of the joint family pro- 
perty- allotted to him or it; and the In- 
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come-tax Officer shall make assessments 
accordingly on the various members 
and groups of members in accordance 
with the provisions of Section 23: 

Provided that all the members and 
groups of members whose joint family 
property has been partitioned shall be 
liable jointly and severally for the tax 
assessed onthe total income received 
by or on behalf of the joint family as 
such. 

(3) Where such an order has not been 
passed in respect of a Hindu family 
hitherto assessed as undivided, such 
family shall be deemed, for the pur- 
poses of this Act, to continue to be a 
Hindu undivided family.” 

19. A Hindu undivided family is an 
entity which is treated as an assessee 
for the purposes of the Act. In the Act 
as it was originally passed there was 
no effective machinery to assess the in- 
come which was. received by a Hindu 
undivided family during an accounting 
year but was no longer in existence 
as such at the time of assessment. By 
reason of Section 14 (1) of the Act 
which provided that no tax would be 
payable by an assessee in respect of 
any sum which he received as a mem- 
ber of a Hindu undivided family, there 
was further difficulty in subjecting ‘such 
income to tax. Section 25A was, there- 
fore, enacted to get over these difficul- 
ties by providing for a special proce- 
dure to be followed in a case where a 
claim was made that there had been a 
partition satisfying the tests laid down 
in that section. Sub-sec, (3) of S. 25A of 
the Act provides that a Hindu undivided 
family which is being assessed as such 
shall be deemed ‘for the purposes of 
the Act to continue to be a Hindu un- 
divided family until an order is passed 
under sub-section (1) of Section 25A 
that a partition has taken place among 
the members of the family as _ stated 
therein. Sub-section (1) of Section 25A 
provides that if at the time of making 
an assessment a claim is made by or 
on behalf of any member of a Hindu 
undivided family which is being assess- 
ed till then as undivided that a parti- 
tion has taken plate among’ the mem- 
bers of such family, the Income-tax 
Officer shall make stich ‘inquiry there- 
into as he may think fit: and if he is 
satisfied that the joint family property 
has been partitioned among the various 
members or groups of members in defi- 
nite portions ‘he shall ‘record -an «order 
to that effect. Such order can however 
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be made only after notices of the in- 
quiry have been served on all the 
members of the family. It may be 
noted that sub-sec, (1) of Section 25A 
does not actually prescribe the form in 
which such a claim can be made, It 
does not also state the specific stage of 
the assessment proceedings when such 
claim should be made, Sub-section (2) 
of Section 25A of the Act provides that 
where an order is passed under sub- 
section (1) thereof recording the parti- 
tion or where any person has succeed- 
ed to, a business, profession or vocation 
formerly carried on by a Hindu un- 
divided family where joint family pro- 
perty has been partitioned on or after 
the last day on which it carried on 
such business, profession or vacation 
the Income-tax Officer shall make an 
assessment of the total income received 
by or on behalf of the joint family as 
such as if no partition had taken place 
and each member or group of members 
shall, in addition to any income-tax for 
which he or it may be separately liable 
and notwithstanding anything contained 
in sub-section (1) of Section 14, be 
liable for a share of the tax on the in- 
come. so assessed according to the por- 
tion of the joint family property allot- 
ted to him or it. The Income-tax Officer 
is further authorised to make assess- 
ments accordingly on various members 
and groups of members in accordance 
with Section 23 of the Act. By virtue 
of the proviso to sub-section (2) of Sec- 
tion 25A of the Act the liability which 
so long as an order was not recorded 
under sub-section (1) of Section 25A 
was restricted to the assets of the 
Hindu undivided family is transformed 
when such, an order is recorded into the 
personal liability of the members for 
the amount of tax due by the family. 

<- 11- In these appeals there is a find- 
ing of fact recorded by the Tribunal 
that a proper and valid request for re- 
cording a partition had been made as 
far back as October 10, 1960. The first 
of the assessment orders impugned in 
these appeals was passed on August 31. 
1962 by the Income-tax Officer and the 
other assessment orders were passed 
subsequently. It is not shown that the 
Income-tax Officer before whom the 
claim: of partition had been made . on 
October 10, 1960 had not got reasonable 
time -to inquire into the claim and then 
to make the. assessment: orders on the 
basis of the finding on. the question of 
partition. Admittedly all.the orders of 
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assessment were passed against the as- 
sessee (Hindu. undivided family) before 
holding an inquiry as recuired by Sec- 
tion 25A (1) of the. Act into the claim 
of partition, In fact the. Income-tax 
Officer . refused to recorc the partition 
only on March .30, 1965 but in appeal 
the Appellate Assistant Commissioner 
held that a partition had taken place as 
on July 10, 1960 by hs order dated 
November 8. 1967 and that order had 
become final. The questions for consid- 
eration ate. whether under these cir- 
cumstances the orders of assessment 
can be treated as valid orders and if 
‘they -are not whether the Income-tax 
Officer can be directed by the appellate 
authority to pass fresh orders of assess- 
ment in accordance with law. i 


12. The first decision relied on by 
the assessee is Kalwa Devadattam v. 
The Union of India, (196+) 3 SCR 191: 
(AIR 1964 SC 880). That was a case 
arising out of a suit in which the vali- 
dity of certain assessment orders pass- 
ed against a Hindu undivided family 
under the Act and the proceedings in- 
stituted to recover the amounts payable 
under these assessment orders by sale 
of certain properties hac been que 
tioned, The plaintiffs in that suit were 
the sons of one Nagappa. Nagappa and 


the plaintiffs who formed a Hindu joint — 


family had carried on business and the 
said family had been assessed to tax 
under the Act. When proceedings were 
instituted to recover the dues under the 
assessment orders by the sale of some 
properties, the plaintiffs filed the suit 
contending that some of the properties 
could not be sold as they were their 
separate properties and the remaining 
properties could not be sold as 
had been allotted to them on partition 
of the joint family estate on March 14. 
1947 before the orders of assessment 
were made by the income-tax authori- 
ties. The claim of the plaintiffs based 
on the ground of non-compliance with 
Section 25A of the Act was rejected by 
this Court with these observations (at 


“It may be assumed that by this 
statement within the mesning of. Sec- 
tion 25A it was claimed “by or on be- 
half of any member of a Hindu family 
hitherto assessed as undivided” that a 
partition had. taken place. among the 
members of his family and that the in- 
come-tax Officer was bound to make an 
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inquiry contemplated by Section 25A. 
But no inquiry was in fact made and 
no order was recorded by the Income- 
tax Officer about the partition: by vir- 
tue of sub-section (3) the Hindu family 
originally assessed as undivided had to 
be deemed for the purposes of the Act 
to continue to be a Hindu undivided 
family. If by the assessment of the 
family on the footing that it continued 
.to remain undivided, Nagappa or his: 
sons were aggrieved their remedy was 
to take an appropriate appeal under 
Section 30 of the Indian Income-tax Act 
and not a suit challenging the assess- 
ment. The method of assessment and 
‘the procedure to be followed in that 
behalf are statutory, and any error or 
irregularity in the assessment may be 
rectified in the manner provided by the 
statute alone, for Section 67 of the In- 
come-tax Act bars a suit in any Civil 
Court to set aside or modify any as- 
sessment made under the Act. The In- 
come-tax Officer made. the assessment 
of tax under the Act, Granting that he 
committed an error in making the as- 
sessment without holding an inquiry 
into the partition alleged by Nagappa, 
the error could be rectified by resort to 
the machinery provided under the Act 
and not by a suit in a Civil Court.” 


13. This Court dismissed the suit 
against the Revenue on three .indepen- 
dent grounds: (1) the suit which was 
in substance one for setting aside an 
assessment was in law not maintainable 
because of Section 67 of the Act; (2) 
that in the absence of an order under 
Section 25A (1) assessment of the 
Hindu joint family was properly made; 
and (3) even if an order recording par- 
tition was made the liability of the 
plaintiffs to pay income-tax assessed on 
the family could still be enforced 
against them jointly and severally un- 
der Section 25A (2) proviso. The above 
case was not obviously one in which an 
order of assessment which had been 
passed contrary to Section 25A of the 
Act-had been challenged in an appeal 
under the Act. 


.14. The next case relied on by the 
assessee is Additional Income-tax Offi- 
cer. Cuddapah v. <A. Thimmayya, 
55. ITR 666: (AIR, 1965 SC 1238). 
There again the question raised was a- 
different ‘one although some of the 
material facts were similar to the facts 

„in these appeals, The facts there were 


L.-T. Commr., A. P. 


1970 S.C. 


these: Krishnappa and his two sans 
Thimmayya and Venkatanarsu’ constitut- 
ed a Hindu undivided family which had 
carried on ‘some business during the pre- 
vious years corresponding to assessment 
years 1941-42 to 1946-47. When the as- 
sessment proceedings for these years 
were pending, on May 20, 1946 Venkata- 
narsu claimed before the Income-tax 
Officer that the property of the family 
had been partitioned among the mem- 
bers of the family in definite portions. 
The said claim was not disposed of till 
June 30; 1952. In the meanwhile assess- 
ments for the five years in question 
were completed between September 30, 
1948 and November 30, 1950 resulting 
in a tax liability of Rs. 67,750/- in the 
aggregate for the five years. Appeals 
were preferred against the said orders 
of assessment but in the appeals it was 
not contended that the orders were il- 
legal as no inquiry had' been made as 
contemplated in. Section 25A (D. The 
appeals were unsuccessful: On June 30, 
1952, the Income-tax Officer made an 
order under Section 25A recording that 
a. partition had taken place on Novem- 
ber ,2, 1946. As the tax due was not 
paid the Income-tax Officer made the 
order under Section 46 (5) of the Act 
On June 25, 1958 calling upon the man- 
aging director. of a private limited com- 
pany which had taken over the business 
of Krishnappa and his two sons not to 
pay the salaries. payable to Thimmayya 
and Venkatanarsu by the company and 
to pay it to the eredit of Government 
of India towards the payment of ar- 
rears of income-tax referred to above. 
Thimmayya. and Venkatanarsu question~ 
ed that order before the High Court 
under Article 226 of the Constitution. 
The High Court held that the order on 
the claim made under Section 25A (1) 
on June 30, 1952, was given .“a clear 
retrospective operation”, .and the In- 
come-tax Officer was bound “to give 
effect to that order recognising the 
partition and to. follow up the conse- 
quences which . flowed from the order”. 
In the view of the High Court, the 
petitioners were entitled to insist upon 
an order for apportionment under Sec~ 
tion 25A (2) and without such an order, 
proceedings for collection of tax -could 
not be commenced against them under 
the proviso to sub-section (2) of Sec- 
tion 25A. On appeal. this Court held 
that because prior to the orders of as- 


sessment there was no order recording 
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that the property of the family had 
been partitioned among the members of 
the family'no personal liability of the 
members arose under the proviso to 
Section 25A (2) to pay the tax assessed 
thereunder and the remedy of income- 
tax authorities was to proceed against 
the property, if any, of the Hindu un- 
divided family. It was therefore held 
that the Income-tax Officer was not 
competent to make the order under 
Section 46 (5) directing the . company 
to withhold the tax from the salaries 
payable to Thimmayya and Venkata- 
narasu. The relevant observations of 
this Court ‘are.these (at p. 1242):— 


“In the present case no orders were 
recorded by the Income-tax Officer at 
the time of making assessments in re- 
spect of the five years, and therefore 
no personal liability of the members of 
the family arose under the proviso to 
sub-sec, (2). The Income-tax Officer does 
not seek to reach in the hands of Thim- 
mayya and Venkatanarsu the property 
which was once the property of the 
Hindu undivided family, he seeks to reach 
the personal income of the two respon- 
dents. That. the Income-tax Officer could 
do only if by virtue of the proviso to 
sub-sec. (2) a personal liability has ari- 
sen against! them. In the absence of an 
order under sub-section (1), however, 
such a liability does not arise against 
the members of the Hindu undivided 
family, even if the family is disrupted. 


We are therefore of the view, but not 
for the reasons mentioned by the High 
Court, that because there has been be- 
fore the orders of assessment no order 
recording that the property of the 
family has been partitioned among the 
members, the two respondents are not 
personally liable to satisfy the tax due 
by the joint family. The remedy of the 
Income-tax authorities, in the circum- | 
stances of the case, was to proceed 
against the property, if any, of the 
Hindu undivided family. That ads 
mittedly they have not done.” 


15. It will be seen that in this case 
no question was raised as to whether 
the assessment orders were void as they 
were passed without holding an inquiry 
as required by Section 25A (1) of the 
Act. The.only question was whether 
in the absence of an order under Sec 
tion 25A (1), any personal liability can 
be enforced against the members of the 
joint family, . - 
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16. Strong. reliance is, however, plac- 
ed on behalf of the assessee on the de- 
cision of the Andh. Pra, High Court in 
Karri Ramakrishna Reddy.v. Tax Re- 
covery Officer, Vijayawada, 87 ITR 86: 
(1972 Tax LR 1018) which involved the 
interpretation of Section 171 of the 
I. T. Act, 1961, which, in so far as the 
question involved in these appeals is 
concerned, contains similar provisions. 
In that case a person who was a mem- 
ber of a Hindu undivided family ques- 
tioned in a proceeding under Art. 226 
of the Constitution an assessment made 
against the Hindu undivided family 
after it had been partitioned without 
holding an inquiry as required by Sec- 
tion 171 (2) of the Income-tax Act, 1961, 
even when a claim of partition had 
been made by his father in the assess- 
ment proceedings. The petitioner there- 
in contended that such an order would 
not be binding upon the other members 
of the family. The High Court accepted 
the contention of the petitioner therein 
and held that the. assessment order 
could not be enforced against him. 
This again is a case where the validity 
of the assessment order had been ques- 
tioned not in an appeal filed against 
it but in a separate proceeding. The ob- 
servations made therein may not, there- 
fore, be of much assistance to the as- 
sessee because we are concerned in 


these appeals with the powers of the 
appellate authority where appeals are 
filed against the assessment orders 


themselves contending that there has 
been non-compliance with Section 25A 
(1). Moreover it appears that certain 
observations made in that case in res- 
pect of the decision. of this Court in 
Additional Income-tax Officer, Cuddapah 
v. A. Thimmayya, 55 ITR 666: (AIR 1965 
SC 1238) and the Full Bench decision 
of the Andhra Pradesh High Court in 
Commissioner of Income-tax v. Tata- 
varthy Narayanamurthy, 83 ITR 58: 
(1971 Tax LR 639) need further 
examination. We refrain from express- 
ing any opinion on the correctness of 
this decision which does not even ap- 
pear to have been cited before the 
High Court when the reference out of 
which these appeals arise was argued. 


17, From a fair reading of Section 25A 
of the Act it appears that the I, T, O. is 
bound to hold an inquiry into the claim 
of partition if it is made by or on be- 
half of any member of the Hindu undi- 
vided family which is being assessed 


L-T. Commr., A. P. S.C, 1971 


thereto as such and record a finding 
thereon. If no such finding is recorded, 
sub-section. (3) of Section 25A of the 
Act becomes clearly attracted, When a 
claim is made in time and the assess- 
ment is made on the Hindu undivided 
family without holding an inquiry.as 
contemplated by Section 25A (i), the 
assessment is liable to be set aside in 
appeal as it is in clear violation of the 
procedure prescribed for that purpose. 
The Tribunal was, therefore, right in 
holding that the assessments in question 
were liable to be set aside as there was 
no compliance with Section 25A (1) of 
the Act. It is, however, difficult to 
agree with.the submission made on be- 
half of the assessee that the duty of the 
Tribunal ends with making a declara- 
tion. that the assessments are illegal and 
it has no duty-to issue any further direc- 
tion. It is well known that an appel- 
late authority has the jurisdiction as 
well as the duty to, correct all errors 
in the proceedings under ‘appeal and to 
issue, if necessary, appropriate directions 
to the authority against whose deci- 
sion the appeal is preferred to dispose 
of the whole or any part of the matter 
afresh unless forbidden from doing so 
by the statute, The statute, does not 
say that such a direction cannot be is- 
sued by the appellate authority in a 
case of this, nature. In interpreting 
Section 25A (1) we cannot also be obli- 
vious to cases where there ‘is a possiki- 
lity of claims of partition being made 
almost at the end of the period within 
which assessments can be completed 
making it impossible for the Income-tax 
Officer to hold an inquiry.as required 
by Section 25A (1) of the Act by follow- 
ing the procedure prescribed therefor. 
We, however, do not propose to express 
any opinion on the consequence that 
may ensue in a case where the claim of 
partition is made at a very late stage 
where it may not be reasonably possible 
at all to complete the inquiry before 
the last date before which the assess- 
ment must be completed. In the in- 
stant case, however, since it is not es- 
tablished that the claim was a belated 
one the proper order to be passed is to 
set aside the assessments and to direct 
the Income-tax Officer to make fresh 
assessments in accordance with the pro- 
cedure prescribed by law, The Tribunal 
therefore, erred in merely cancelling 
the assessment orders and in not issu- 


ing further directions as stated above. 
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18. We do not, however, agree with 
the orders made by the High Court. by 
which it upheld the assessments and di- 
rected the Income-tax Officer to make 
appropriate modifications. Such an 
order is clearly unwarranted in the cir- 
cumstances of this case, The order of 
the High Court is, therefore, set 
aside. The question referred by 
the Tribunal to the High Court does 
not appear to be comprehensive en- 
ough to decide the matter satisfactorily. 
The question may have to be read as 
including a further question regarding 
the nature of the orders to be passed by 
the Tribunal if the orders of assessments 
are held to be contrary to law. In the 
light of the above, we hold that the 
orders of assessments are liable to be 
set aside but the Tribunal should direct 
the Income-tax Officer to make fresh 
assessments in accordance with law. 


19. The appeals are accordingly dis- 


posed of. There shall be no order as 
to costs, 
Order accordingly. 
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Crimina] Appeal No. 602 of 1981, 
D/- 14-9-1981. 
Sirajmohmedkhan Janmohamadkhan, 


Appellant v, Hafizunnisa Yasinkhan and 
another, Respondents, 

(A) Criminal P.C. (2 of 1974), S. 125 (3) 
Second Proviso — Impotency of hus- 
band amounts to cruelty — Wife refus- 
ing to live with her husband on ground 
of impotency — It is a just cause and 
she is entitled to maintenance, 1978 
Cri LJ 1661 (All) (Pt. B); AIR 1948 Nag 
69; AIR 1933 Mad 688 (1); AIR 1922 
Mad 209 and 1971 Ker LT 443, Over- 
ruled. ((i) Mahomedan Law — Mainten- 
ance — Wife; (ii) Hindu Law — Main- 
tenance — Wife; (iii) Maintenance — Wife 
— Cruelty; (iv) Hindu Marriage Act 
(1955), Ss. 10 and 13; (v) Special Marriage 
Act (1954), Sections 23, 27). 

Where it is proved to the satisfac- 
tion of the court that a husband is im- 
potent and is unable to discharge his 
marital obligations, this would amount 
to both legal and mental cruelty which 


IY/1Y/E146/81/MVJ 





Siraimohmedkhan -v. Hafizunnisa Yasinkhan. 


ALR. 


would undoubtedly be. a just ground as. 
contemplated by the second proviso to 
Section 125 (3). for the wife's refusal 
to live with her husband and the wife 
would be entitled to maintenance from 
her husband according to his means. In 
these circumstances. therefore, it would 
be pusillanimous to ignore sucha 
valuable safeguard which. has been 
provided by the legislature to a neglect- 
ed wife. 1981 Cri LR 197 (Guj), Affirm- 
ed, 1978 Cri LJ 1661 (All) (Pt. B); AIR 
1948 Nag 69; AIR 1933 Mad _ 688 (1): 


AIR 1922 Mad 209 and 1971 Ker LT 
443, Overruled. (1966) 2 All ER 257, 
AIR 1973 Delhi 200, (1907) 5 Cri LJ 


334 (Bom); AIR 1936 Bom 138, AIR 1952 
Madh Bha 131; AIR 1958 J & K 47, AIR 
1980 Kant 8 and AIR 1956 All 41, Ap- 
proved, (Paras 3, 4) 

If the husband was impotent and un- 
able to discharge his marital cbliga- 
tions, how could he fulfil the main ob- 


ject of marriage, more particularly, 
under the Mahomedan Law where 
marriage ig a sacrosanct contract and 


not a purely religious ceremony ‘as in 
the case of Hindu Law! This would 
certainly be a very just and reasonable 
ground on the part of the wife for re- 
fusing to live with her husband, as 
also in cases under the Hindu law or 
other laws. (Para 6) 

In fact, the fundamental basis of the 
ground of maintenance under Sec. 488 
analogous to Section 125 of 1973 Code 
is conjugal relationship and once. con- 
jugal relationship is divorced from the 
ambit of this special] provision, then the 
very purpose and setting of the statu- 
tory provision vanishes, A perusal of 
this provision manifestly shows chat it 
was meant to give a clear instance of 
circumstances which may be treated as 
a just ground for refusal of the wife to 
live with her husband. By virtue 
of this provision, the proviso takes 
within its sweep all other circum- 
stances similar to the „contingencies 
contemplated in the Amending provi- 
sion viz, Section 488 as amended in 1949 
as also other instances of physical, 
mental or legal cruelty not excluding 
the impotence of the husband. These, 
circumstances, therefore, clearly show 
that the grounds on which the wife re- 
fuses to live with her husband should 
be just and reasonable as contemplated 
by the proviso, (Paras 12, 20) 

The matter deserves serious attention 
from the point of view of the wife. 
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Here is a wife who is. forced or com- 
pelled to live a life of celibacy while 
staying with her husband' who is un- 
able to have sexual relationship with 
- her, Such a life is one of perpetual 
torture which is not only mentally or 
psychologically injurious but even from 
the medical point of view is detrimental 
to the health of the woman. Surely, 
the concept of mental cruelty cannot 
be different in a civil case and ina 
criminal case when the attributes of 
such a cruelty are the same, (Para 21) 


The concept that the object of Sec- 
tion 488 was to provide for appropriate 
food. clothing and lodging for a wife 
has become outdated, After the Inter- 
national Year of- Women when all 
the important countries of the world 


are trying to give the fair sex their 
rightful place in society and are 
working for the complete emancipa- 
tion of women by breaking the 
old shackles and ` bondage. in 
which they were involved, it is diff- 
cult to accept a contention that the 
salutary provisions of the Code are 


merely meant to provide a wife merely 
with food, clothing and lodging as if 
she is only a chattel and has. to de- 
pend on the sweet will and mercy of 
the husband. (Para 14) 


' (B) Criminal P. C. (2 of 1974), Sec- 
tion 125 (3) Second Proviso — Appre- 
hension of physical harm on part of 
wife due to persistent demand of dowry 


— It is just ground for wife’s re- 
fusal to live with husband. 
Where the wife has a reasonable 


apprehension arising from the conduct 
of the husband that she is likely to be 
physically harmed due to persistent 
demands of dowry from her husband’s 
parents or relations such an apprehen- 
sion also would be manifestly a reason- 
able justification for the wife's refusal 
to live with her husband. ` (obiter), 


(Para 20) 
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FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
dated August 27, 1980 of the Gujarat High 
Court* accepting the revision application 
of the respondent and setting aside the 
order of the Metropolitan Magistrate 
Ahmedabad. The facts of the case lie with- 
in a very narrow compass, which : may 
be detailed thus. 


2. The respondent who is the wife of 
the appellant filed an application before 
the Magistrate under S. 125 of the Code 
of Criminal Procedure, 1973 (hereinafter 
referred to.as the ‘Code of 1973’) for 
grant of maintenance by the appellant on 
the ground that her husband-appellant 
was guilty of wilful neglect and was un- 
able to fulfil his primary responsibility 
of discharging his marital obligations. The 
parties were married on May 27, 1978 ac- 
cording to Sunni Muslim rites, After the 
marriage the respondent lived with her 
husband up to July. 1978. The respondent 
alleged that during this period she found 
her husband to be physically incapable 
of carrying on sexual relationship and 
that her husband frankly told her that 
he was impotent. The respondent further 


_alleged that she was maltreated and ulti- 


mately driven’ out of the house by her 
husband. on July 11. 1978. On November 


*Reported in 1981 Cri. L.-R. 197 (Guj). > 
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17, 1978 the appellant sent a registered 
notice (Ext. 5) to the respondent inform- 
ing her that he had no physical disability 
and was prepared to keep her with him 
and discharge his marital obligations. On 
October 28, 1978 the respondent filed an 
application before the Magistrate for 
awarding. maintenance against the appel- 
lant. 

3. So far as the facts “found are con- 
cerned, there is no dispute and the case 
will have to be decided on the point of 
law that arises on the contentions raised 
by the parties before the courts below as 
also in this Court. Both the High Court 
and the Metropolitan Magistrate clearly 
found that the appellant was physically 
incapable of having sexual relations with 
the respondent. In other words, the con- 
current finding of fact by the courts be- 
low is that the appellant was impotent 
and was, therefore. unable to discharge 
his marital obligations. The respondent, 
however, refused to live with her husband 
on the ground that as he was impotent 
and unable to discharge his marital obli- 
gations she could not persuade herself to 
live with him and thus inflict on herself 
-a life of perpetual torture. The Metro- 
pelitan Magistrate relying on a decision 
of the Allahabad High Court in Bundoo 
v. Smt. Mahrul, 1978 Cri LJ 1661, found 
that the mere ground that the husband 
was impotent was not a just cause for the 
refusal of the wife to live with her 


husband and accordingly dismissed the- 


application filed by the respondent for 
maintenance, 

4. Thereafter, the matter’ was taken 
ap in revision before the High Court 
which differed from the view taken by 
the Magistrate and held that the husband 
having been found to be impotent, this 
should be a just ground for the wife to 
refuse to live with the. husband and 
hence she was entitled to the grant of 
maintenance. The High Court after hav- 
ing come to the aforesaid conclusion fur- 
ther held that having regard to the means 
of the husband he was in a position to 
pay Rs, 150/- per month by way of 
maintenance to the respondent. Hence, 
this appeal by special leave by the ap- 
pellant-husband. 

5. Mr. Keshwani, learned counsel for 
the appellant, vehemently contended be- 
fore us that it is now well settled by a 
long course of decisions of various High 
Ccurts that impotency is no good grouni 
or reason for the wife to refuse to live 
with her husband and hence the wife is 
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not entitled to maintenance if she refus- 
ed to live with the husband merely be- 
cause her husband was impotent. Mr, 
Keshwani cited a number of decisions. in 
support of his contentions, on the other ,; 
hand, Mr, Dave, appearing for the respon- _ 
dent, submitted that the various auth- 
orities of the High Courts seem to have 
overlooked: the legal effect of the second 
proviso to sub-section (3) of Section 125 
of the Code of 1973 under which a wife 
could refuse to live with her husband if 
there was a just ground for doing so, 
The said proviso may be extracted thus:— 

“Provided further that if such person 
offers to maintain his wife on condition 
of her living with him, and she refuses 
to live with him, such Magistrate may 
consider any grounds of refusal stated 
by her, and may make an order under 
this section notwithstanding such offer, 
if he is satisfied that there is just ground 
for so doing.” f 


6. We àre of the opinion that if the 
husband was impotent and unable to dis- 
charge his‘ marital obligations, how could 
he fulfil the main object of marriage, 
more particularly, under the Mahomedan 
law where marriage is a sacrosanct con- 
tract and not a purely religious ceremony 
as in the case of Hindu Law. This would 
certainly be a very just and reasonable 
ground on the part of the wife for refus- 
ing to live with her husband, as also in 
cases under the Hindu Law or other Laws. 
In Nanak Chand v. Chandra Kishore 
Agarwala, :(1970) 2 SCR 565 : (AIR 1970 
SC 446 at: p. 448), this Court held thus: 

“Section' 488 provides a summary re- 
medy and is applicable to all persons be- 
longing to: all religions and has no rela- 
tionship with the personal law of the 
parties.” 

%.- After having heard counsel for the 
parties we are clearly of the opinion 
that the contention of the counsel for the 
respondent is sound and must prevail. It 
is true that there are several decisions 
of the High Courts taking a contrary view 
but they seem to have proceeded on a 
totally wrong assumption and we are con- 
strained to observe that in taking such a 
narrow view they have followed a most 
outmoded and antiquated approach. The 
learned ‘Magistrate mainly relied on a 
decision of the Allahabad High Court in 
Bundoo’s .case (1978 Cri LJ 1661} (supra) 
Jt is true that Bakshi, J. in that case 
seems to have been. influenced more by 
the concept of neglect rather than by the 
reasonableness of the ground on which 
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the refusal of the wife was based. While 
dwelling on this . aspect of the matter, 
the learned Judge observed as follows 
(at p. 1663) :— 

“Assuming now for the purpose of 
argument that Bundoo was physically in~ 
capable of satisfying the sexual desire of 
his wife, it cannot be said that this in- 
ability amounted intentionally to dis- 
regarding, slighting, _ disrespecting or 
carelessly and heedlessly treating his 
wife. In this view of the matter, I am of 
the opinion that the element of neglect 
as envisaged under Section 488 Cr. P, C, 
old and under Section 125, Cr. P. C. new, 
has not been established...’ 

8. The attention of the learned Judge. 
does not seem to have been drawn to the 
provisions of the second proviso nor has 
the Judge come to any clear finding that 
the refusal of the wife could not fall 
within the ambit of “just ground” as 
contemplated by the aferesaid proviso. 
Secondly, the learned Judge mainly re- 
lied on an earlier decision of 
Hidayatullah, J, (as he then was) in Em- 
peror v. Daulat Raibhan, AIR 1948 Nag 
69, in which it was held fhat a wife was 
not entitled to’ live apart from her 
husband and claim maintenance on the 
ground that her husband was impotent 
and unable to perform his marital obliga- 
tions. In fact, a number cf decisions of 
the High Courts which were relied upon 
by the counsel for the appellant follow 
the decision of the Nagpur High Court as 
also the previous decisions of other High 
Courts relied upon by Hidayatullah, J. 
in the Nagpur case. We shall consider 
the legal effect of this dacision a little 
later. So far as the decision of the Allaha- 
bad High Court, on which the Magistrate 
had relied, is concerned, the observations 
of Bakshi J. were purely cbiter. It would 
appear that there was a Clear finding of 
fact by the Magistrate, which had been 
accepted by the High Court, that the 
wife failed to prove by convincing evi- 
dence that her husband wes impotent. In 
view of this finding of fac:, the question 
of law posed and decided by Bakshi, J. 
did not fall for decision at all because if 
the wife failed to prove thet her husband 
was impotent, the question of her refusal 
to live with him for a just ground did not 
arise at all. While adverting to this find- 
ing of fact, - Bakshi, J. in the aforesaid 
ease (1978 Cri LJ 1661 at p. 1662), observ- 
ed as follows :— 


“I find from the perusal cf judgment of 
the Magistrate that he has taken into con- 
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sideration the entire evidence on the re-. 
cord led in connection with this question 
and he was of the opinion that Smt. Mah- 


rul Nisa failed to prove by convincing 
evidence that Bundeo was impotent.” 
(Emphasis supplied}. 


9. In the circumstances, we are not m 
a position to accept the observations of 
Bakshi, J. which are in the nature of 
obiter dictum, in support of the argument 
of Mr. Keshwani. 


10. This brings us now to the con- 
sideration of the authorities of other 
High Courts which seem to have taken 
the view that impotency is no ground for 
grant of maintenance to the wife We 
would first deal with the decision of 
Hidayatullah, J. in Daulat Raibhan’s case 
(AIR 1948 Nag 69) (supra). In the first 
place, the learned Judge thought that the 
point raised before him was one of first 
impression and his decision was, there- 
foré, greatly influenced by the fact that 
there was no direct decision on the point 
taking a contrary view. In this connection, 
the learned Judge observed. as follows :— 

“No authority has been cited before me 
in support of the case of the wife that 
she is entitled to live separate from her 
husband on account of his impotence.” 

11. Subsequently, the learned Judge 
mainly relied on the following observa- 
tions made in Arunachala v. Anandaym- 
mal, AIR 1933 Nag 688 (1): 

“I cannot. see that Section 488, Crimi- 
nal P. C. has anything to do with ordi- 


nary conjugal rights; it deals with 
‘mainfenanice” only...... 
12. The learned Judge seems to have 


been under the impression that so far as 
the provisions of Section 488 of the Code 
of 1898 were concerned they had no bear- 
ing on conjugal relations between the 
husband and the wife. With great respect 
to the learned Judge we are unable to 
agree with this process of reasoning. In 
fact, the fundamental basis of the ground] 
of maintenance under S, 488 is conjugal}, 
relationship and once conjugal relation- 
ship is divorced from the ambit of this 
Special provision, then the very purpose} 
and setting of the statutory provision! 
vanishes. In In The Matter of the Peti- 
tion of Din Muhammad (1883) ILR 5. All 
226, Mahmood, J. very pithily and 
pointedly observed as follows :— j 
“The whole of Chapter XLI, Criminal 
Procedure Code, so far asit relates: to the 
maintenance of wives, contemplates the 
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existence of the conjugal relation as a 
condition precedent to an order of main- 
tenance and, on general principles, it 
follows that as soon as the conjugal rela- 
tion ceases, the order of maintenance 
must aiso cease to have any enforceable 
effect.” (Emphasis supplied) 


13. We find ourselves in complete 
agreement with the observations made 
by the eminent Jurist Mahmood, J. which 
lays down the correct law on the sub- 
ject. Thus, one of the fundamental pre- 
mises on which rested the decision of 
Hidayatullah, J, appears to us to be clear- 
ly wrong and directly opposed to the 
very object. of the section (which ai the 
relevant time was Section 488). In 
Arunachala’s case (AIR 1933 Mad 638 
(1)) (supra), which was relied upon by 
Hidayatullah, J., Burn, J. observed thus: 


“I cannot see that Section 488, Criminal 
P. C. has anything to do with ordinary 
. conjugal rights; it deals with ‘“mainten- 

ance” only and I see no reason why 
- maintenance should be supposed to in- 

clude anything more than appropriate 
food, clothing and lodging.” 


14. It would be seen that here also the 
learned Judge proceeds on a legally 
wrong premise, viz., that Section, 488 had 
nothing to do with ordinary conjugal 
rights. Moreover, the Madras decision as 

also the earlier decision seem to have fol- 
lowed the outmoded and antiquated view 
that. the object of Section 488 was to pro- 
vide an effective and summary remedy 
to provide for appropriate food, clothing 
and lodging for a wife. This ‘concept has 
now become completely outdated and ab- 
solutely archaic. After the International 
Year of Women when all the important 
countries of the world are trying to give 
the fair sex their rightful placein society 
and are working for the complete em- 
ancipation of women by breaking the old 
shackles and bondage in which they were 
involved, it is difficult to accept a conten- 
tion ‘that the salutary provisions of the 
Code are merely meant to provide a wife 
merely with food, clothing and lodging 
as if she is only a chattel and has to de- 
pend on the sweet will and mercy of the 
husband. The same line of reasoning was 
adopted in an earlier decision of the 
Madras’ High Court in Jaggavarapu 
Besawamma v. Jaggavarapu Seeta Reddi, 
AIR 1922 Mad 209, Here also, the Judge 
was of the opinion that food and clothing 
was sufficient for the maintenance of the 








Sirajmohmedkhan v. Hafizunnisa -Yasirikhan 


A. LR, 


wife and even if the husband refused to 
cohabit that would not provide any cause 
of action to the .wife to claim separate 
maintenance. In a recent decisicn in 
Velayudhan v. Sukmari, 1971 Ker LT 443, 
a single Judge observed as follows: 

“Learned magistrate seems to have con- 
centrated solely on the last-mentioned 
ground namely, failure of the husband 
to perform his marital duties, and has 
held that it is a sufficient ground entitl- 
ing the wife to live away from the 
husband, and claim Separate maintenance. 
But I do not think, in the face of auth- 
orities cited before me that this is a 
sufficient ground justifying the award of 
separate maintenance to the wife. It was 
observed by Kumaraswami Sastri, J. in 
Easawamma v. Seetareddi (AIR 1922 Mad 
209), that there is nothing in the Code 
which compels the criminal Court to 
award separate maintenance to a wife 
whom the husband agrees to protect and 
maintain in a manner suitable to her 
position in life; refusal to cohabit is no 
ground.” 


15. Here also, the Judge while notic- 
ing that the ground taken by the wife 
was that the husband has failed to per- 
form his marital duties, found himself 
bound by the decisions of the Madras 
High Court in Jaggavarapu Basawamma’s 
case (AIR 1922 Mad 209) (supra). Thus 
even in this decision though given in 
1971 when the entire horizen of the posi- 
tion and status of women had changed, 
it is rather unfortunate that the Judge 
chose to stick to the old view. 


16. There is however a very formid- 
able circumstance which seems to have 
been completely overlooked by later deci- 
sions while following the previous deci- 
sions of the Nagpur or the Madras High 
Court. Although the second proviso to 
sub-section (3) of Section 125 of the Code 
of 1973, which was also a proviso to the 
old Section 488, clearly provided that it 
is incumbent on the Magistrate tə con- 
sider the grounds of refusal and ta make 
an order of maintenance if he ‘was satis- 
fied that there was just ground for re- 
fusing to live with the husband, yet this 
salutary provision which was introduced 
with the clear object of arming the wife 
with a cause of action for refusing to live 
with the husband as the one which 
we have in the present case, no legal ef- 
fect to the legislative will and intent ap- 
pears to have been given by the afore- 
said decisions. 
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17. ..Another _ important 
happened in 1949 also seems to have been 
completely’ ignored by the recent deci- 
sions while following the previous deci- 
sions of the High Courts, It would appear 
` that by the Code: of Criminal Procedure 
(Amendment) Act No. 9 of 1949 an ad- 
ditional provision was added after the 
proviso which may be extracted thus:— 


“If a husband has contracted marriage 
with another wife or keeps a mistress it 
shall be considered to be just ground for 
his wife’s refusal to live with him.” 


18. The object of introducing this 
provision was clearly to widen the scope 
and ambit of the term ‘just ground’ men- 
tioned in the proviso. This provision is 
not exhaustive but purely illustrative. 
and self-explanatory and takes within its 
fold not only the two instances mention- 
ed therein but other circumstances also 
of a like or similar nature which may 
be regarded by the Magistrate as a just 
ground by the ‘wife for refusing to live 
with her ‘husband under the Code of 1973. 
This provision has been incorporated as 
Explanation to the second proviso to sub- 
section (3) of Section 125. 


19. The decisions of the High Courts 
-given prior to the Amendment of 1949 
would-no longer be good law after the 
introduction of the Amendment . which 
gives, as it were, a completely new com- 
plexion to the intendment and colour of 
the second proviso to Section 488 (now 
Explanation to the second proviso to sub- 
section (3) of S. 125) and widens its hori- 
zon. It is, therefore, needless to refer to 
these decisions or to subsequent decisions 
which have followed the previous cases, 
_ 20. A clear perusal of this provision 
manifestly shows that it was meant to 
give a clear instance of circumstances 
which may be treated as a just ground 
for refusal of the wife to live with her 
husband. As already indicated by virtue 
of this provision, the proviso takes with- 
in its sweep all other circumstances simi- 
lar to the contingencies contemplated in 
the Amending Provision as also other in- 
stances of physical, mental or legal 
cruelty not excluding the impotence of 
the husband. These circumstances, there- 
fore, clearly show that the grounds on 
which the wife refuses to live with her 
husband should be just and . reasonable 
as contemplated by the proviso. Similar- 
ly, where the wife. has a reasonable ap- 
prehension arising from the . conduct of 
the husband that she is likely to be phy- 
sically harmed due to persistent demands 
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of dowry from her husband’s parents or 
relations, such apprehension also would 
be manifestly a reasonable justification 
for the wife’s refusal to live with her 
husband. Instances of this nature may 
be multiplied but we have mentioned 
some of the circumstances to show the 
real scope and ambit of the proviso and 
the Amending provision which is, as al- 
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„ready indicated, by no means exhaustive. 


21. In other words, where a husband 
contracts a marriage with another woman 
or keeps a mistress this would be deemed 
to be a just ground within the meaning 
of the second proviso so as to make the 
refusal of the wife to live with her hus- 
band fully justified and entitled to main- 
tenance. If this is so, can it he said by 
any stretch of imagination that where a 
wife refuses to live with her husband if 
he is impotent and unable to discharge 
his marital obligation, this would not be 
a just ground for refusing to live with 
her husband when it seems to us that 
the ground of impotence which had been 
held by a number of authorities under 
the civil law to be a good ground not 
only for restitution of conjugal rights 
but also for divorce? Indeed, if this could 
be a ground for divorce or for an action 
for restitution of conjugal rights, could 
it be said with any show of force that it 
would not be a just ground for the wife 
to refuse to live with her husband? The 
matter deserves serious attention from 
the point of view of the wife. Here.is a 
wife who is forced or compelled to live 
a life of celibacy while staying with ‘her 
husband who is unable to have sexual 
relationship with her. Such a life is one 
of perpetual torture which is not only 
mentally or psychologically injurious but 
even from the medical point of view is 
detrimental to the health of the woman. 
Surely, the concept of mental cruelty can- 
not be different in a civil case and in a 
criminal case when the attributes of 


_ such a cruelty are the same. 


22. In Rita Nijhawan v. Balkishan 
Nijhawan, AIR 1973 Delhi 200 (Sachar, J.) 
while dealing with a case of annulment 
of marriage under the Hindu Marriage 
Act on the ground of impotency very 
poignantly and pithily observed as fol- 
lows (at p. 209):— 

. “Thus the law is well settled that if 
either of the parties to a marriage being 
(of) a healthy physical capacity refuses 
to have.sexual intercourse the same 
would: amount to cruelty entitling the 
other party. to a decree. In our opinion 
it would not make any- difference in law, 
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whether denial of sexual intercourse is 
the result of sexual weakness of the re- 
spondent ‘disabling. him from having a 
sexual union with the appellant, or it is 
because of any wilful refusal by the re- 
spondent, 

Marriage without sex is an aihena, 
Sex is the foundation of marriage and 
without a vigorous and harmonious sexual 
activity it would be impossible for any 
marriage to continue for long. It cannot 
be denied that the sexual activity in 
marriage has an extremely favourable 
influence on a woman’s' mind and body. 
The result being that if she does not get 
proper sexual satisfaction, it will lead to 
depression and frustration.” 

23. We find ourselves in complete 
agreement with the very practical and 
pragmatic view that the learned Judge 
has taken and the principles adumbrated 
by the Judge apply fully to proceedings 
for maintenance because as we have said 
the concept of cruelty is the same whe- 
ther it is a criminal case or a civil case. 


24. As far back as 1906, the Bombay 
High Court came out with the concept 
of cruelty which could be considered for 
exercising jurisdiction under S.: 488 of 
the Code- of 1898.: In Bhikaji Maneckji v: 
Maneckji Mancherji (1907) 5- Cri LJ 334 
a Division Bench of the Bombay > High 
Court observed as follows:— 


“Where it is proved that a husband has 
not. refused or neglected to maintain his 
wife, a criminal Court, acting under the 
section, has no jurisdiction to make an 
order upon the husband for her mainten- 
ance on the ground that the husband has 
been guilty of cruelty to her. But that 
is a very different thing from holding that 
no evidence of cruelty can be admitted 
in a proceeding under the section to 
prove, not indeed cruelty as a ground 
for separate maintenance, but the con~ 
duct and acts of the husband from which 
the Court may draw the inference of 
neglect or refusal to maintain the wife. 
A neglect or refusal by the husband to 
maintain his wife may be by words or by 
conduct. It may be express or implied, 
If there is evidence of cruelty on the part 


of the husband towards the wife fram. 


which, with other evidence as to surroun- 
ding circumstances, the Ço t can 
presume neglect or refusal, we co not see 
why it should be excluded. There is no- 
thing in S. 488 to warrant its exclusion, 
and such has been the practice of this 
But the section has been 
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altered and’ now the Court can pass an 
order for maintenance where neglect or 
refusal is proved, even if the husband is 
Willing to maintain the wife, provided 
the Court finds that there are “just 
grounds for” passing such an order, The 
alteration gives a wider discretion to the 
Court, which means that in passing such 
an order it is legitimate for it to taze in- 
to account the relations between the hus- 
band and the ‘wife, and the husband’s 
conduct towards her.” 


25. This decision, given as far back as 
1807, while: construing ‘the proviso ap- 
pears to be both prophetic and pragmatic 
in its approach and it is rather unfortu- 
nate that subsequent decisions have not 
noticed this important principle of law 
decided by the Bombay High Court. We 
fully endorse this decision as iaying 
down the correct law on the subject and 
as giving the correct interpretation of 
the proviso to Section 488 particularly 
the concept of the words ‘just ground’, 

26. Another decision which had touch- 
ed the question of ‘cruelty’ is the case of 
Bai Appibai v. Khimji Cooverji, ATR 1936 
Bom 138 where the following observa- 
tions were made: 

“If, however, the husband by reason 
of his misconduct, or cruelty in the sense 
in which that term is used by the English 
Matrimonial Courts, or by his refusal to 
maintain her, or for any other justifying 
cause, makes it compulsory or necessary 
for her to live apart from him, he must 
be deemed to have deserted her, and she 
will be entitled to separate maintenance 
and residence,” 


27. In Gunni v. Babu Lal, AIR 1952 
Madh Bha 131, Dixit, J. sounded a very 
pragmatic note on this aspect of the mat- 
ter and in this connection pointing out the 
scope of the Amendment of 1949 observ- 
ed thus {at pp. 132, 133): 


“There is nothing in the Criminal Pro- 
cedure (Amendment) Act, 1949 -to show 
that it would not be a just ground for 
the wife’s refusal to live with her hus- 
band if the’ husband has contracted mar- 
riage with another wife or taken a mis- 
tress before the amendment made in 
The amendment is clearly 
intended to put an end to an unsatisfac- 
tory state of law, utterly inconsistent 
with the progressive ideas of the’ status 
and emancipation of women, in ‘which 
women were subjected to a mental cruel- 
ty of living witha husband who had 
taken a second wife'or'a mistress on 
the pain of being deprived of any män- 
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tenance if they chose fo live separately 
from such a husband. In my view to hold 
that the amendment is intended 
to afford a just ground fer the wife’s re- 
fusal to live with her husband only in 
those cases where he has after the 
amendment, taken a seccnd wife or a 
mistress is to defeat in a large measure 
the very object of the amendment.” 


28. We find ourselves in complete 
agreement with the observations made 
by the learned Judge. In Mst. Biro v. 
Behari Lal, AIR 1958 J & K 47, a deci- 
sion to which one of us (Fazal Ali, J. as 
he then was) was a party, where the im- 
portance of the Amendment of 1949 was 
also touched, the following observations 
were made (at p. 49):— 


“Before the amendmert, the fact of 
the husband’s marrying = second wife or 
keeping a mistress was not by some High 
Courts considered a just ground for the 
first wife’s refusal to live with him, al- 
though it was taken into account in con- 
sidering whether the husband's offer to 
maintain his first wife was really ‘bona 
fide’ or not. 

The amendment is cleerly intended to 

` put an end to an unsatisfactory state of 
law utterly inconsistent with the pro- 
gressive ideas -of the status and emanci- 
pation of women, in whith women were 
subjected to a mental cruelty of living 
with a husband who had taken a second 
wife or a mistress on the pain of being 
deprived of any maintenance if they 
chose to live separately fom such a hus- 
band.” 


29. In Sm. Pancho v. 
AIR 1956 All 41, Roy, <. 
with the Hindu Married Women’s 
to Separate Residence and Maintenance 
Act (19 of 1946) expounded the concept 
of ‘legal cruelty’ and observed thus (at 
pp. 42, 43):— 

“In advancement of a remedial statute, 
everything is to be done that can be done 
consistently with a proper construction of 
it, even though it may be necessary to 
extend enacting words beyond their na- 
tural import and effect. 


Ram Prasad, 
while dealing 


Conception of legal cruzlty undergoes 
changes according to the changes and 
advancement of social concept and stan- 
dards of living. With the advancement 
of our social conceptions, this feature has 
obtained legislative recognition that a 
second marriage is a suñcient ground 
for separate residence and separate 
maintenance, Moreover, tc establish legal 
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cruelty, it is not necessary that physical 
violence should be used. 

Continuous ill-treatmert, cessation ` of 
marital. intercourse, studied neglect, ‘in- 
difference on the part of the husband, 
and an assertion on the part of the hus- 
band that the wife is unchaste. are all 
factors which may undermine oe health 
of a wife.” 

30. The learned J udge has mut his 
finger on the correct aspect and object of 
mental cruelty. The fact that this case did 
not arise out of the proceedings under 
S. 125 makes no difference because we 
have already observed that the concept 
of cruelty remains the same whether it 
is a civil case or a criminal case or a case 
under any other similar Act. The general 
principles governing acts -constituting 
cruelty — legal or mental — ill-treatment 
or indifference cannot vary from case to 
case though the facts may be different. 

31. Similarly, while dealing with a 
case under the Hindu Marriage Act, 1955, 
a Division Bench of the Karnataka High 
Court in Dr. Srikant Rangacharya Adya 
v. Smi. Anuradha, AIR 1980 Kant 8 
dwelling on the aspect of impotency and 
its impact on the wife observed as fol- 
lows (at p. 13):— 

“In these days it would be an unthink- 
able proposition to suggest that the wife 
is not an active participant in the sexual 
life and therefore, the sexual weakness 
of the husband which denied normal sex- 
ual pleasure to the wife is of no conse- 
quence and therefore cannot amount to 
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cruelty. Marriage without sex is an 
anathema. Sex is the foundation of 
marriage and without’ a vigorous 
and harmonious sexual activity it 


would be impossible for any marriage 
to continue for long. It cannot be denied 
that the sexual activity in marriage has 
an extremely favourable influence on a 
woman’s mind and body. The result being 
that if she does not get proper sexual 
satisfaction it will lead to depression and 
frustration. It has been said that the 
sexual relations when happy and harmo- 
nious vivifies woman’s brain, develops 
her character and trebles her vitality. It 
must be recognised that nothing is more 
fatal to marriage than disappointments 
in sexual intercourse.” 

32. We find ourselves in entire agree- 
ment with the observations made by the 
learned Judges of the Karnataka High 
Court which seem to be the correct posi- 
fion in law. Even the learned Judge who 
had delivered the judgment in the instant 
ease had very rightly pointed out as fol- 
lows:— 
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“If the maintenance of a wife is sup- 
posed to include only food, shelter and 
clothing having regard to the conjugal 
rignts and if the just cause on which 
wife can refuse to stay with the husband 
and yet claim maintenance, can have re- 
ference only to the comfort and safe 
(safety?) of the wife then it might reduce 
the wife to the status of a domesticated 
animal. 


‘In the context of the changing status 
of women in society such a proposition 
would seem outdated and obsolete............ 
In other words, the Court cannot compel 
the wife to stay with the husband on the 
ground that the husband though he is 
forcing her in a situation where her phy- 
sical and mental well being might be 
adversely affected, as there is no inten- 
tion on the part of the husband to in- 
flict that cruelty, she should suffer that 
predicament without demur and be satis- 
fied with a grab to bite and some rags to 
clothe her and a roof over her head.” 


33. We fully endorse the observations — 


made above. Apart from the various de- 
cisions referred to above, there is a di- 
rect English decision on the point. In 
Sheldon v., Sheldon, (1966) 2 All ER 257 
Lord Denning observed as follows:— 


“I rest my judgment on the ground 
that he has persistently, without the 
least excuse, refused her sexual inter- 
course for six years. It has broken down 
her health. I do not think that she was 


called on to endure it any longer. 


It has been said that, if abstinence from 
intercourse causing ill-health can be held 
to be cruelty, so should desertion simpli- 
citer leading to the same result.” 


34. Thus, from a conspectus of the 
various authorities discussed above and 
the setting, object and interpretation of 
the second proviso to sub-section (3) of 
S. 125 of the Code of 1973, we find our- 
selves in complete agreement with the 
view taken by the learned Judge of the 
High Court. We hold that where it is 
proved to the satisfaction of the court 
that a husband is impotent and is unable 
to discharge his marital obligations, this 
would amount to both legal and mental 
cruelty which would undoubtedly be a 
just ground as contemplated by the 
‘aforesaid proviso for the wife’s refusal 
to live with her husband and the wife 
would be entitled to maintenance from 
her husband according to his. means. In 
these circumstances, therefore, it would 
be pusillanimous to ignore such a valu- 


K. S. Vasudeva. y. Union of India . 


“ALR, 


able safeguard which-has been provided 
by the legislature to a neglected wife. 


35. For these reasons, therefore, we 
find no merit in the appeal which fails 
and we accordingly dismiss the same 
without any order as to costs. i 


36. In view of our decision in this 
case, it follows that the decisions referred 
to above in the judgment taking a con- 
trary view must þe held to be no longer 
good law and are hereby overruled. 


Appeal dismissed, 


AIR 1981 SUPREME COURT 1980 
V. R. KRISHNA IYER, R. S. PATHAR 
AND O. CHINNAPPA REDDY, J. 
Civil Appeal No. 71 of 1980, D/- 7-8-1980. 


K. S. Vasudeva and others, Appellants v. 
Union of India and others, Respondents. 


Constitution of India, Arts. 14, 16 — 
Dissolution of Central Council of Gosamvar- 
dhan constituted by Central Government — 
Employees of Central Council absorbed in 
service of Central Govi. — Appointment 
under Govt. was fresh appointment — Seni- 
ority given to them by giving benefit of ser- 
vice under the Council would be violative of 
Arts. 14 and 16, when absorption was not by 
any legal process. ‘ ; 


Where the Ceniral Council of Gosamvar- 
dban, an autonomous agency was dissolved 
and its work entrusted to State and Central 
Government ‘agencies and the employees of 
the Council absorbed in Deptt. of Animal 
Husbandry of the Central Government on 
a compassionate ground without considera- 
tion of qualifications compared to the re- 
gular servants, the seniority given to such 
employees by Central Government with effect 
from the date of their appointment to their 
respective posts in the Schemes of the Cen- 
tral Council would be violative of Arts. 14 
and 16 when no reasons were given by the 
Govt. for giving credit for the service under 
the Council and the absorption was not by 
any legal process. (Para 4) 


KRISHNA IYER, J.:— A writ petition, 
challenging the order of the Central Govern- 
ment a few years after the order was made, 
was allowed by the High Court. Aggrieved 
by the judgment of the High Court the op- 
posite party has come up to this Court in 
appeal by ‘special leave. A brief narration 
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- of the conspectus of facts may: be necessary 


to highlight the issue that arises and appre- 
ciate the direction we propose to give. 


2. In 1949 the Govt. of India constituted 
the Central Gaushala Development Board 
with the object of co-ordinating the activi- 
ties of gaushalas. A few years later (in 
1952), the Board was replaced by the Cen- 
tral Council of Gosamvardhana (in short, 
C. C. G). This was an ‘autonomous’ body 
but completely under the administrative con- 
trol of the Central Government. The staff 
recruited by the Council was not on the 
basis of qualifications prescribed for servants 
in Government departments. Nevertheless, 
they continued in service for several years 
until in 1969, the Central Government decid- 
ed to dissolve the C. C. G. With effect from 
the ist of December, 1969 the Central Coun- 
cil was dissolved and its work entrusted to 
State and Central Government agencies. 
Although the Central Government took over 
a considerable part of the “work of the 
C. C. G., the staff employed by the Central 
Council could not be left in the lurch. They 
had no employer and so the Central Govern- 
ment considered what should be done to pro- 
vide for the personnel formerly employed by 
the C. C. G. Many of them were absorbed 
by the Central Government. -But the terms 
and conditions of -service so far as these 
absorbed: employees were concerned were 
considered at a meeting held in the office of 
the Deputy Secretary, Animal Husbandry in 
the concerned Ministry of the Government 
of India. It was decided that the members 
of the staff of the Central Council should be 
given credit for service rendered in the Cen- 
tral Council since many of. the schemes were 
transferred to the Department of Animal 
Husbandry. The appointments to -the Cen- 
tral Govt. of these former employees of the 
C. C. G. were, therefore, fresh appointments. 
Nor was it a case of the Central Govt. 
having taken over, by any legal process, the 
Central Council of Gosamvardhana. Thus, 
the employees of the C. C. G. were new 
entrants into Government service. However, 
they were given credit for former service in 
the C. C. G., having regard to the similarity 
of functions and because the experience gain- 
ed under the C. C. G. was valuable. When 
these new appointments were made, the re- 
gular employees in the Department of Agri- 
culture of the Central Government found 
ihat their seniority was disturbed and the 
fresh appointees. from outside claimed to be 
senior to them and promotion posts which 
they naturally expected to get were lost or 
about to be lost. The order ‘giving credit 
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for -service: under the C. C.'G. dated 17th 
April, 1970 was challenged before the High 
Court successfully. The grievance made was 
that seniority, with effect from the date of 
their appointment to their respective posts in 
the Schemes of. the C. C. G., was illegal and 
arbitrary since they were not in Government 
service at all but under a totally different 
autonomous ‘agency. The High Court was 
impressed with this circumstance and allowed 
the Writ Petition. . 


3. Before us, counsel for the appellants, 
Shri Bhargava, has urged that there was no 


-irrationality or arbitrariness about the action 


taken by the Central Government in giving 
seniority “with effect from the date of their 
appointment to the respective posts in the 
schemes of the Council”. The objectives of 
the C. C. G. were: substantially similar to 
those of the Directorate of Extension of the 
Agriculture Ministry. Moreover, similar treat- 
ment had been accorded on former occasions 
when employees from the I. C. A. R. and 
other institutions were taken over by the Cen- 
tral Government. There is some plausibility 
in this submission. But Shri Girish Chandra 
contended before us that many of the em- 
ployees in the C. C. G. were recruited on an 
ad hoc basis without reference to qualifica- 
tions and without any regard to proper elec- 
tion criteria. Such persons could not even 
have been considered for recruitment by the 
Central Government. Moreover, even if there 
were special circumstances which justified 
giving weightage for their experience in the 
C. C. G., the Central Government should 
have exercised. its power of relaxation by ap- 
plication of its mind to the facts present, 
Nothing of the sort was done, with the result 
that some_of the respondents before us, who 
have been acting as Superintendents for a 
long period of years, find themselves threa- 
tened by the new induction of the C. C. G. 
employees. There is force in this submission. 


4. We are impressed with the fact that 
even the Central Government could not make 
up its mind and had been for some time sup- 
porting the contentions of the writ petitioner 
in the High Court and sometimes were op- 
posing those contentions, It was not because 
there was anything mala fide but because the 
intrinsic situation was one of confession. The 
absorption of the former employees of the 
C. C. G. was done as an act of compassion 
without consideration for qualifications com- 
pared to the regular servants. .The present 
situation leaves much to be desired and one 
thing we are satisfied about — the mindless- 
ness of the appointments made by ‘way of 
transfer or absorption. from the C: C. G. 
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Maybe, Government, as a policy, thought 
it fit to take over the former employees of 
the C. C. G. Nobody can quarrel with such 
a policy decision. Maybe,. Government 
thought that credit should be given, for ser- 
vice rendered in a similar :agency like the 
C. C. G. or at least some weightage. should 
be given governmental action, especially in 
matters of service and security, must- be 
governed by rational criteria having full con- 
sideration for the rights of other parties 
affected. The result otherwise would be that 
many would be expecting, under the existing 
rules, to acquire certain positions in service 
which would be defeated on account of 
thoughtless credit for service or weightage 
for service rendered in totally different bodies. 
This might be violative of Arts. 14 and 16. 
Nor do we have sufficient materials to show 
that the power to telax which, undoubtedly, 
the Central Government possesses, was €x- 
ercised giving specific reasons in that behalf. 
Assuming, for a moment, that there are Te- 
asons for relaxation, they should be specified 
to convince the Court and the parties affect- 
ed that the mind of the Government was 
applied to the issue. It is quite conceivable 
that Government may not give full weightage 
for all the length of service in - the 
C. C. G. and may, perhaps, give only 
partial credit. It is also conceivable that 
Government may confine relaxation of 
rules or refixation of seniority only to 
temporary appointees. While we do not 
wish to speculate, we do wish to emphasize 
that there is no rational process demonstrated 
on the record. We are, therefore, inclined 
to set aside the order of the Government 
dated 17th April, 1970, and to this extent we 
affirm what the High Court has done. 

5. But we must make it very plain that it 
is perfectly within the power of the Govern- 
ment to have ‘a rationalisation of the entire 
situation and if it thinks fit even to give 
weightage or credit for service in the c. Cc. G. 
But all this ‘must be done after due considera- 
tion and not by mere acts of compassion. We, 
therefore, direct the Central Government to 
reconsider the matter and refix the criteria 
for seniority as between those employees who 
have been taken over from the C. C. G. and 
those already in service in the Ministry of 
Agriculture and Animal Husbandry. While 
we leave the matter free for the Central Gov- 
ernment to re-apply its mind, we underscore 
the fact that any decision taken de novo 
must be in compliance with Article 16 and 
must be based on reasonable criteria having 
a nexus with efficiency in administration. 
Whatever promotions have been made need 
not be disturbed; and it is necessary for the 
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sake of. contentment and certainty that fresh 
orders should be made by the Government 
within at least six months from today. With 
these directions we dispose of the appeal. 


Order accordingly. 


AIR 1981 SUPREME COURT 1982 . 
(From: AIR 1971 Bom 317) 
P. N. SHINGHAL AND D. A. DESAI, JJ. 


Civil Appeal No. 1282 of 1971, Dj- 26-8- 
1980, ° 


The Trustees of the Port of Bombay, Ap- 
pellant v. The Premier Automobiles Ltd., 
Respondent. 


Bombay Port Trust Act (6 of 1879), Sec- 
tions 61A, 61-B, 21 and 87, Para 2 — Liabi- 
lity of Board — Damage caused to goods by 
acts of employees appointed under Act — 
Board is absolved of liability under Sec. 87, 
Para 2. (General Clauses Act (1897), Sec- 
tion 3 (42) — Contract Act (1872), Ss. 151, 
152 and 161). AIR 1971 Bom 317, Reversed; 
AIR 1963 Bom 45, Overruled. ` 


The plaintiffs imported machinery from 
Italy. The machinery arrived in Bombay and 
the Board constituted under the Bombay Port 
Trust Act took charge immediately on land- 
ing of goods. While the machinery was 
being carried on a trolly by employees of the 
Board it fell down and there was substantial 
damage. The plaintiffs filed a suit against 
the Board for damages for negligent handling 
of the machinery and breach of statutory 
duties. The Board contended that it was not 
responsible for: the acts of the employees as 
they were appointed under the Act and its 
liability was absolved because of S. 87. 

(Para 2) 

Held, that the Board was not liable for the 
damage. AIR 1971 Bom 317, Reversed; AIR 
1963 Bom 45, Overruled. (Para 23) 

Even though there was no contractual bail- 
ment either. according to the pleadings of the 
parties, or on the wordings of Section 61-B, 
the responsibility of the Board was of the 
nature aforesaid, as the bailee of the consign- 
ment by virtue of that section. In other 
words, in so far as the “responsibility” of the 
Board for the loss, destruction or deteriora- 
tion of the goods of which it had taken 
charge was concerned, it was clearly that of 
a bailee, subject of course to the reservations 
provided by the section. It is well settled 
that the essence of bailment is possession. It 
is equally well settled that a bailment may 
arise, as in this case, even when the ownes 
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of the goods has not consented to their pos- 
session by the bailee at all. (Paras 9, 10) 


The term “person” hasbeen defined in the 
General Clauses Act to incluje any ‘company 
- or association or body of individuals, whe- 
ther incorporated or not. So the Board was 
a “person” within the meaning of S. 87 of 
the Bombay Act and it was 2ntitled to notice 
and, the benefit of the limi-ation prescribed 
in Para 1. But that benefit is available to 
other “persons” also. Para 2 expressly pro- 
vides that the Board shall not be responsible 
for any misfeasance, malfeasance or ‘ non- 
feasance of any employee appointed under 
the Act. It has to be nected that, unlike 
para 1, the protection of para. 2 is not ex- 
tended to cover “any perscn”, and is con- 
fined to the Board. Then there is another, 
and a more serious restricton, namely, that 
the Board shall be responsble as aforesaid 
for the misfeasance, malfeasance or non- 
feasance of only those of its employees who 
have not been “appointed under this Act”. 
It does not therefore extend to any’ such 
tortious act if it has been committed by an 
employee who has not been appointed under 
the Act. (Para 16) 

Section 61-B which imposes the responsibi- 
lity on the Board for loss, Jestruction or de- 
terioration of goods of which it has taken 
charge, and states that that responsibility 
shall be that of a bailee under the three sec- 
tions of the Contract Act, states further that 
the responsibility shall) be “subject to the 
other provisions of (the) act”. So the so- 
called statutory duty is not unequivocal, and 
even if it were assumed thet it took the case 
outside the purview of the law of torts and 
made it as an “innominate obligation”, that 
would not take the case out of the exception 
provided by para 2 of Section 87. Sec- 
tions 61-B and 87 are both parts of the sam 
statute, and must be read tcgether particularly 
when that is the clear direction of S. 61-B. 
By virtue of that section, the liability of the 
Board is no more than that of a bailee under 
Sections 151, 152 and 161 of the Contract 
Act. Bailment is a concept correlated’ to 
possession, and when that is admittedly nct 
contradicted in this case, iz is really a liabi- 
lity in tort and the so-called liability under 
Section 61-B of the Act mans no more and 
no less than this. (Para 23) 


[Note— The Supreme Court did not express 
any opinion on the validity or invalidity cf 
the Bye-laws framed under the Bombay Port 
Trust Act—Ed.] 
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SHINGHAL, J.:— This appeal by certifi- 
cate is directed against the judgment of the 
Bombay High Court dated July 17, 1970, by 
which it upheld the judgment of the trial 
Court dated March 3, 1965, decreeing the 
suit of the plaintiffs-respondents for Rupees 
35,000 and interest with a part of their costs. 
It so happened that although there was in- 
itially much controversy about the facts, the 
parties realised-the futility of disputing some’ 
glaring facts and agreed to take a decision, 
even in the trial Court,-on what they once 
described as “interim consent terms”, but to 
which they have stuck all through, We shail 
refer to them in a while, after stating some 
of the facts on which both the trial and the 
appellate Courts have placed reliance. That 
will bring out the significance of the “con- 
sent terms” and make them more intelligible. 

2. The Premier Automobiles Ltd., herein- 
after referred to as: the plaintiffs, imported 13 
cases of machinery from Italy. Case No. 249, 
which is the subject-matter of: the controversy 
before us, contained an internal grinding 
machine weighing over 3 tonnes. It arrived 
in Bombay on February 21, 1960, by S. S. 
Jalsilton Hall. The “Board”, constituted 
under Section 4 of the Bombay Port Trust 
Act, 1879, for short the Act, was a body cor- 
porate with a perpetual succession and a 
common seal. It was called “the Trustees of 
the Port of Bombay” and could sue and be 
sued by that name. We shall, however, refer 
to it as “the Board” for that is how it has 
been referred to in the Act and the impugned 
judgment. Since the Board was charged with 
the duty of carrying out the provisions of 
the Act, and had, in particular, the duty, 
under Section 61-A (1) of the Act, to take 
charge immediately upon the landing of any 
goods, it took charge of Case No. 249 also 
on its landing in Bombay on February 21, 
1960. The Board has in fact filed document 
Ex. K to prove that the case was in a 
damaged condition when it landed on Feb. 21, 
1960, and that attention to that fact ‘was 
drawn of the handling agents M/s. Scindia 
Steam Navigation Co. Ltd. It purports to 
be a contemporaneous document. The case 
was placed. on a four-wheeler trolly and was 
being carried. to one of the sheds in the docks 
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when it fell down and the machine contained- 


in it was severely damaged. . Several emplo- 
yees of the Board were in charge of the case 
and the trolly at that time. 


3. It is said that a survey of the data 
was carried out at the instance of the plain- 
tiffs, who then took delivery on February 29, 
1960. They carried the case to their factory 
and had the machinery examined by another 
firm. That firm valued the machinery at 
Rs. 65,000 and the damage at Rs. 55,000. 
The plaintiffs gave a notice claiming Rupees 
65,774.10. The Board denied the claim 
in their reply and alleged that the machi- 
nery was in a broken condition at the 
time of the landing and it was due to the 
damaged condition of the case that it slipped 
and fell from the trolly accidentally. They 
relied on the aforesaid report Ex. K and 
pleaded, further, that they were not liable 
because of Section 87 and certain bye-laws 
of the Board. 

4. The controversy led to the suit which 
was instituted on August 19, 1960. We shall 
refer to the pleadings in their proper context 
to the extent they bear on the controversy 
befcre us. Issues were framed and the par- 
ties went to trial. They led “considerable” 
evidence, but during the course of the trial 
they drew up certain “consent terms” on 
October 7, 1964 and limited the trial to them. 
Those terms.have formed the basis of the 
decision at the trial and in -the appeal. It 
seems there was some controversy regarding 
the admissions contained in the consent 
terms, and we have accepted the interpreta- 
tion concurrently placed on them by both 
- Courts. The appellate Court has summarised 
its findings on paragraph II (b) of the con- 
sent terms as follows,— 
< “The contents of this paragraph leave much 
to be desired. But three things are clear 
from this paragraph (1) that in deciding Issue 
No. 1 (we are concerned with Issue No. 2 
now) the Court had to assume that there had 
been some misfeasance or malfeasance (there 
is no. case of non-feasance anywhere pleaded) 
on the part of persons handling the Case 
No. 249, that is to say, the employees of the 
Port Trust. In other words, the element of 
negligence on the part of the employees of 
the Port Trust was admitted. (2) It is also 
admitted that these employees were appointed 
under the: said Act. (3) The defendants 
merely alleged that they were employees while 
the plaintiffs alleged that they were emplo- 
yees as well as the agents of the Trust and 
that ‘his side issue will have to be decided.” 


The High Court has given its interpretation 
of paragraph II (c) also in regard to the ap- 
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plicability of bye-law No. 82 to the benefit 
of the Board, but it does not really- matter 
in the view we have taken of the case in 
other respects. The High .Court took note 
of the fact that-the loss or damage to the 
goods was not pointed out by the plaintiffs 
or acknowledged by the Docks Manager be- 
fore the removal of the goods from the docks 
with reference to bye-law No. 93. That 
Court however noticed the fact that both 
parties had agreed that if damages were to 
be awarded, the amount thereof should be 
Rs. 35,000. As regards evidence, it was 
agreed that, except as indicated in the preced- 
ing terms of consent, no other evidence 
“hitherto” recorded would be taken into con- 
sideration in the future proceedings in the 
suit or for decision of the remaining issues. 
That led the High Court to observe that the 
parties somewhat narrowed down the con- 
troversy by confining it to the points of law, 
and the learned single Judge decided the 
case only upon those points of law which 
were referred to in the judgment. 


5. The High Court, in appeal, took the 
view that the principal and substantial point 
before it was the true scope and effect of 
Section 61-B and paragraph 2 of Section 87 
of the Act. It arrived at a number of con- 
clusions with reference to those provisions, 
namely, that the’ plaintiffs founded their 
claim upon the breach of statutory duty 
under Section 61-B also, that the provision 
of paragraph 2 of Section 87 was upon a 
totally different subject with which Sec. 61-B 
was not at all concerned, that the liability of 
the Board was that of a bailee, that a master 
or employer was always liable for all torts 
committed by the servant provided it was in 
the course of his employment and that any 
other view of paragraph 2 of Section 87 
would render the provision of Section 61-B 
nugatory. In reaching its conclusions the 
High Court relied heavily on its Division 
Bench decision in Gulam Hussain Ahmedali 
and Co. Pvt. Ltd. v. Trustees of the Port of 
Bombay (AIR 1963 Bom 45). 


6. We shall examine whether these con- 
clusions of the High Court are correct and 
whether it was justified in upholding the judg- 
ment and decree of the trial Court and dis- 
missing the appeal. 


7. The first point for consideration is 
whether the High Court was right in taking 
the view that “apart from the claim in tort, 
the plaintiffs also claimed for. the breach of 
the Trusts’ statutory liability under S, 61-B”. 
In reaching -that conclusion the High Court 
noticed the obvious facts that in para. H (b) 
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. of the. consent-terms.the trial Court was re- Contract Act, excepting of course the further ` 
quired to assume that there was:some mis- provision about the omission of the words 
“feasance, malfeasance or non-feasance of the meant to exclude a special contract to the 
persons handling. Case No. 249. The High contrary in Section 152 of the Contract Act 
Court also notived..the two further -facts (i) and the-relévant provisions of the “Railways” 
that there were three clear heads under which Act. The section thus ‘makes it clear that, 
torts. could be classified, and | by restriction for purposes of ‘the present case, the re- 
in para. 2 of Sec. 87 of the Act, “the Legisfa: ~~sponsibility of the Board was that of a bailee™. 
ture provided for immunity of the Port Trust under ‘the-three sections of the Conttact Act, 
from torts committed by its employees”, and and-no more. i 


(ii) that in so far as the plaintiffs’ claim in 8. It has to be a na : 
3 ppreciated that the sub- _ 
that GT youd Gal ane ae po ject-matter of contractual bailment has been 
i dealt with in Chapter IX of the Contract Act, 


ee 2 of asaya pal aia ganar ee and Section 148 defines “bailment” to mear 
pole ean ne OF i S P the delivery of godds “upon a contract”. As 


ly admitted”. We have therefore to examine , È : 
whether the plaintiffs in fact, or in substance, pa geen cig Fosse a eai A i S 
founded their claim on the alleged breach of Board in this case an 151 Geganding 
A $ E, PRA ees oE “B and, care to be taken by the bailee), Section 152 
if so, what is its bearing on . (tegarding the absence of that responsibility 
7-A. A reference to the plaint (para. 4) after taking the necessary care), and S. 161 
shows that the plaintiffs pleaded that Case. (regarding responsibility when goods were 
No. 249 arrived by S. S. Jalsilton Hall and not duly returned), would not have been at- ” 
that the Board took charge of it “in accord- tracted as such. Nor would the provision in 
ance with the provisions of the Bombay Port. Section 61-B that the aforesaid responsibility 
Trust Act, 1879 and the dock bye-laws fram- of the Board shall be “subject to the other 
ed thereunder”. Then (in para. 5) the plain- provisions of this Act”, have been applicable: 
tiffs pleaded that after taking charge of the jn a case of contractual bailment. 
case, the defendants placed it on a trolly for 9. So even though there was no contrac- 
removing it- to their open shed, and that, tual bailment either according to the plead- 
while it was being so removed, “on account ings of the parties, or on the wordings of 
of careless. handling by the defendants, the Section 61-B, the responsibility of the Board 
ae slip ped „fror: the -trolly and fell on the Was of the nature aforesaid, as the bailee of 
ground” and | its machine Was “entirely the consignment by virtue of that section. ` 
broken i While making that assertion; the In other words, in so far as the “responsibi- 
plaintiffs categorically asserted that the de- lity” of the Board for the loss, destruction 
ae moved a ee Kise i This m or deterioration of the goods of which it had 
itr cargly as bales threo Tis me taken charge was concerned, it was eleaniy 
that of a bailee, subject of course to the re- 
pleaded because Section 61-B `provided that servations provided by the section, What 
that would be the nature of the liability of then is the nature of a bailment? It may 


i Board. The section clearly states as be mentioned that we have gone through the 
‘ollows,— i A eat 3 
ert} pleadings and there is no justification for the 
“61-B. The responsibility of the Board for view that the plaintiffs based their claim on 
the loss, destruction or deterioration of the breach of a mere statutory duty of the 
goods of which it has taken charge shall; Board under Section 61- B. 
subject to the other provisions of this Act 10. It is well settled that the essence of 
and subject also in the case of goods re- bailment is possession. It is equally well 
ceived for carriage by railways to the provi- settled that a bailment may arise, as in tbis 
sions of the Indian Railways Act, 1890, be case, even when the owner of the goods has 
that of a bailee under Sections 151, 152 and not consented to their possession by the 
161 of the Indian Contract Act, 1872, omit- -bailee at all: Palmer on Bailment, 1979 Edi- 
ting the words ‘in the absence’ of any special tion, page 2. There may. thus be bailment 
contract’ in‘ Section 152 of the last mention- when a -wharfinger: takes possession of goods 
ed Act.” : unloaded at the quay side: (1970) 2 All ER 
So if there was any loss, destruction or de- 625. A bailment is not therefore technically 
terioration of the goods within the charge of and essentially subject to the limitations of 
- the Board, its responsibility was that of a an agreement, and the notion of privity used 
bailed ander the three specific sections of the not be- introduced in an area where it is un- 
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necessary, for bailment, as we have said, 
arises out of possession, and _ essentially 
connotes the relationship between a person 
and the thing in his charge. It is sufficient 
if that possession is within the knowledge of 
the person concerned. It follows that a bail- 
ment may very well exist without the crea- 
tion of a contract between the parties and if 
essentially gives rise to remedies. which, in 
truth and substance, cannot be said to be 
contractual. Fhat is why Palmer has made 
the assertion that “bailment is predominantly 
a tortious relation” (page 36), and the two 
are fundamentally similar. 

41. It follows, therefore, that as the claim 
in the present case was not based upon a 
mere breach of statutory duty under S. 61-B 
of the Act, and was based on the Board’s 
liability as bailee, it was no other than by 
way of an action in tort. s 


12. k may be that, as in the present case, 
certain obligations were fastened on the 
Board under Section 61-B of the Act which 
were not in truth contractual in as much as 
they did not rest on agreement, but which, 
by virtue of the same section, were to be 
treated as if they were so, and were made 
the subject-matter of liability under three 
sections (Sections 151, 152 and 162) of the 
Contract Act. Such a relationship may well 
be called as one arising out-of an implied 
contract. But that does not justify the view 
of the High Court that an altogether: new 
-cause of action arose merely because ‘a duty 


.* to take charge of the landed goods was -cast 


on the Board under Section 61-A (1) and the 
Board’s responsibility for them ‘was defined 
in Section 61-B. By the very nature of that 
relationship, which admittedly did not arise 
out of agreement between the parties, it was 
essentially a delictal obligation. It was a 
civil wrong, for which the remedy was an 
action in damages and not by way of an 
action for' breach of contract, as it is no- 
body’s case that there was any such relation- 
ship between the parties. It may be that the 
obligation of the Board was of the nature of 
a quasi-coniract, but that also would ‘not 
justify the view that it arose merely because 
of the words of Ss. 61-A and 61-B, as a statu- 
tory obligation quite apart from the sources 
of origin of obligation defined by Salmond 
(on Jurisprudence) twelfth edition, page 452 
as contractual, delictal, quasi-contrac-ual and 
innominate. In fact as Halsbury has put it 
(third: edition, Vol. 37, page 111) while deal- 
ing with the nature and elements of liability 
the position is as follows :— 

“Those civil rights of action which are 
available under English common law for the 
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recovery of unliquidated damages by persons 
who have sustained injury or loss from acts, 
statements or omissions of others in breach 
of duty or contravention of right imposed 
and conferred by ‘law. rather than by agree- 
ment are rights of action in tort”. (Emphasis 


, supplied). - 


Reference may also be made to Street on 
Ports, sixth edition, page 3, that an action 
for breach of a statutory duty is an action in 
tort. As has further:been pointed out on 
page 6, there is no fixed catalogue of circum- 
stances which alone dnd for all time mark 
the limit of what are torts. Speaking simply 
and generally the law of torts is concerned 
with those situations where the conduct of 
one party causes or threatens harm to the 
interests of the other party. As in this case 
a duty was cast on the Board under S. 61-A 
to take charge of the goods immediately upon 
landing, the Legislature took care to lay 
down and define the ‘nature and the extent 
of that liability, which was set out, in terms 
to be that of a bailee. Palmer has ably 


‘brought out the nature of bailment vis-a-vis 


tort and has rightly reached the conclusion 
non-contractual bailment is predom- 
inantly a tortious action. 


13. It would thus appear that it was not 
the case of the plaintiffs in their pleadings 
that their claim was founded merely upon 
the breach of the statutory duty under Sec- 
tion 61-B of the. Act; apart from tort. On 
the other. hand, in their notice before the suit, 
the plaintiffs’ case was based on negligence, 
malfeasance and non-feasance on the part of 
the Board’s administration at the docks 
and/or the acts of misconduct on the part of 
its employees. As has been pointed out, in 
the . plaint the claim was based on careless 
handling by the cefendants when the case 
slipped and fell while it was being removed 
ae ae as bailees. ` : 

* So when the action was by way of 
ote and was, at any ‘rate, rested on S. 61-B, 
it was necessary for the High Court to give 
full meaning to what that section provided 
and to give effect to ‘paragraph 2 of Sec. 87 
if it had a bearing on that section as was 
canvassed at length all through the litigation. 


15. We have extracted Section 61-B. It 
will appear that while ,it prescribes the respon- 
sibility of the Board for the loss, destruction 
{as in this case) and deterioration of goods 
of which it has taken charge, it expressly 
provides, further, that' that responsibility shall 
be “subject to the other provisions” of the 
Act’ The “other provisions” on which re- 
liance was placed by the Board, was S. 87. 

I 
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It-will be enough to read the first two para- 
graphs of that section, for the arguments be- 
fore us have been confined to paragraph 2. 
The two paragraphs read as follows,— 


“87. No suit or other proceeding shall be 
commenced against any person for any thing 
done, or purporting. to: have been done, in 
pursuance of this Act, without giving to such 
person one month’s previous notice im writ- 
ing of the intended suit or other proceeding, 
and of the cause thereof, nor after six months 
from the accrual of the cause of such’ suit 
or other proceeding, 

The Board shall not be cmon api: for any 
misfeasance, malfeasance’ or non-feasance of 
any employee appointed’ under this ` Act.” 

16. It: is not in dispute’ before ` us that ‘the 
words “any person” at the opening of’ Sec- 
tion 87 prohibiting the commencement , of a 
suit or other proceeding against’ ‘it (or him), 
includes the Board. Section 4 of the Act in 
fact expressly provides that the Board shall 
be a body corporate and have perpetual -suc- 
cession and a common seal, and shall, sue 
and be sued. by its, long name mentioned in 
the section. The term “person” has been de- 
fined in the General Clauses Act to include 
any company or. association or body of in- 
dividuals, whether incorporated or- not. So 
the Board was a, “person” within the mean- 
ing of Section 87 and it was entitled to notice 
and the benefit of the limitation prescribed 
in paragraph 1. But that benefit is available 
to other “persons” also.. Then comes para- 
graph 2, which expressly provides that the 
Board shall not be responsible for any mis- 
feasance, malfeasance or non-feasance of 
any employee appointed under’ the Act. It 


has to: be noted that, unlike paragraph 1, the © 


protection of paragraph 2 is not extended to 
cover “any, persons”, and is confined, to the 
Board. Then there is another, and a more 
serious restriction, namely, that the Board 
shall be responsible as aforesaid for the mis- 
' feasance, malfeasance or non-feasance of only 
those of its employees who have not been 
“appointed under this Act”. It does not 
therefore extend to any such tortious act if 
it has been committed by an employee who 
has not been appointed under the Act. 

17. Not all the Board’s employees are ap- 
pointed under the Act. Thus a cross-refer- 
ence to Section 21, which deals with officers 
and servants of the Board, shows that the 
Board is required to prepare and sanction a 
schedule of the staff of employees whom they 
shall deem it. necessary and proper to main- 
tain for purpose of the Act. That could not 
possibly include all -the employees of the 
Board, for the proviso. to the section states 
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that artisans, porters and labourers and 
mukadams of- porters and labourers etc., and 
a person in -temporary employment other 


‘than -those who are in receipt of the speci- 


fied monthly. salary, “shall not be deemed to 
be within the meaning of this section”. The 


protection which the Board enjoys is thus 


confined to the tortious acts of the empio- 
yees ` appointed under the Act, while the 
Board is answerable for any such act com- 
mitted by the vast majority of its lesser em- 
ployees who do the main work of actually 


` handling, , loading, transporting, storing ete. 


of ‘the goods bandied on behalf of the 
Board in the exercise -of its ‘statutory 
powers, The protection is ‘therefore very 


much restricted,- in so far as the Board 
is concerned, .and there ‘is no reason 
why it should be denied to it where it is 
‘otherwise available by a direct and emphatic 
provision in the Act. The section is clear 
and- categorical in providing that if any: mis- 
feasance, malfeasance or non-feasance is com- 


‘mitted by any employee appointed under the 


Act, the’ Board -shall not’ be responsible for 
it. - Thus loss, destruction or deterioration of 
goods of which the Board has‘ taken charge, 
falling in one‘or the other of those three 
categories according to the facts and circum- 
stances of each offending- act, would clearly 
amount to- the Board’s responsibility under 
Section 61-B, but Section 87 (paragraph 2} 
has its resonance in Section 61-B, and vice: 
versa, so that the sections are inter-connected 
and have to be read together and as a whole: . 


«18. The High Court, however, went to the 
extent of observing that the provisions of 
Section.87 para 2.are upon “a totally dif- 
ferent subject with which Section 61-B is not- 
at all concerned” and that was why it took 
the view that they could not possibly beheld 
to control Sec. .61-B. The High Court went 
on to hold that in its opinion one and the 
same act may give rise to two liabilities. One 
for breach of statutory duties and the other 
for the commission of a civil wrong or a tort 
and that while Section 61-B provides for the 
former, para 2 of Section 87 provides for 
the latter and the two provisions do not over- 
lap. No justifiable reason has been given 
for this view and, if we may say with re- 
spect, we find that it runs counter to the 
clear provisions of the two sections if they- 
are read together, and is wholly unsustain- 
able. It is Section 61-B which deals with, 
and prescribes the responsibility of the Board 
for goods of which ‘it has. taken possession 
under the statutory duty’ under Sec. 61-A, 
and it is that section, namely, Section 61-B, 
which makes that responsibility “subject to 


1988 Suc... 


the other: provisions of (that) -Act”.. There 
is oo occasion or justification for reading ` 
the clause . regarding the subjection to. the 
other provisions of the Act so as to exclude 
Section 87 as if it were outside the Act. 


19. So if it could be shown that the acts 
of misfeasance, malfeasance and non-feasance 
compendiously used at the trial and in the 
consent terms, were commitied by any em- 
ployee appointed under the Act, there is no 
reason why the Board should not invoke 
paragraph 2 of Section 87 and successfully 
claim that it was not responsible for them. 


20. A reference to paragraph IH (b) of 
the consent terms clearly shows that Issues 
Nos. 1 and 2, which related to the liability 
of the Board by reason of the provisions of 
Section 87, were to be decided on the assump- 
tion, that there was some misfeasance, mal- 
feasance or non-feasance of the persons who 
handled the case in question and who accord- 
ing to the defendants were their “employees 
appointed under the Act” whilst who accord- 
ing to the plaintiffs were the employees and 
the “agents” of the defendants. As we have 
mentioned earlier, the contents of this part 
of the consent terms have interpreted by the 
High Court to mean that while negligence on 
the part of the Board was admitted “it was 
also admitted that those employees were ap- 
pointed under the said Act”. When the High 
Court clearly reached that conclusion, it was 
a short and inevitable step for it to hold, 
further, that the Board was therefore entitled 
to be absolved of its liability for the acts of 
those employees by: virtue of paragraph 2 of 
Section 87. So here again the High Court 
fell into an error for which its judgment can- 
not be sustained. 


21. The High Court has tried to interpret 
paragraph 2 of Section 87 with reference to 
the law which was in operation prior to the 
enactment of Section 87 by an Act of 1879 
for till then the ordinary law was in opera- 
tion, and reference in that connection was 
made to Barwick v. English Joint Stock 
Bank, (1867) 2 Exch 259 at p. 265. There 
the law was stated as follows,— 


“The general rule is that the master is 
answerable for every such wrong of the ser- 
vant or agent as is committed in the course 
of the service and for the master’s benefit, 
though no express command or privity of 
the master be proved.” 

Reference has also been made by the: ‘High 
Court to Salmond on Jurisprudence that 


actual benefit to the master need not be. 


shown. in such cases. But what the High 
Court did not properly: appreciate was ..that 
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- such a liability or responsibility of the master’ 


could not possibly arise in a case where the 
statute intervenes, and - provides, in express 
terms, that the master’ shall not be- respon- 
sible for any act of misfeasance, malfeasance - 
or non-feasance committed by a special class 
of its employees, Thisi omission of the High 
Court to appreciate the correct légal position 
with reference to the decision in Barwick and 

the text book relied upon: by it, arose be- 

cause it based its finding on the mistaken im- 

pression that it was concerned with the act 

of an ordinary employee of the Board and 

not the special category of employee referred 

to in para 2 of Sec. 87 of the Act, namely, 

the “employee appointed under the Act”. 

This mistake runs through the entire judg- 

ment and occurs at ai dozen places where 

the question of tortious liability has been 

examined in regard to the action of an 

ordinary employee and' the master’s vicarious 

liability for the same. , 


22. Then the High Court went on to ex- 
amine its decision in Gulam Hussain’s case 
(AIR 1963 Bom 45) and, while disagreeing. 
with that portion of that judgment where the 
Division Bench had stated that the “scope 
and the effect of the: second paragraph of 
Section 87 is to protect the Board from 
vicarious liability which they might have 
otherwise incurred for the torts committed 
by their employees in, the course of employ- 
ment”, the High Court chose to follow the 
view taken in that judgment that the respon- 
sibility for the loss, destruction or deteriora~ 
tion of goods, - which: had been referred to 
in Section 61-B of the Act, was the direct 
responsibility of the Board itself and not that 
of any of its employees. But we are con-, 
strained to say that- in Gulam Hussain’s case 
also, the High Court referred only to the 
“employee” of the Board and the torts com- 
mitted by them in the course of their em- 
ployment, but failed to notice that even 
though a duty was cast on the Board under ` 
Section 61-B for the ‘loss, destruction or de- 
terioration of goods ‘of which it bad taken 
charge, that responsibility was “subject to 
the other provisions.of the Act”, namely, 
Section 87, paragraph 2, to which reference 
has been made by us at some length, and 
which expressly absolved the Board from 
responsibility for any misfeasance, mal- 
feasance or non-feasance of any employee. ap- 
pointed under the ‘Act. Gulam Hussain’s 
case was therefore not decided correctly and 
as: the High. Court, 'in the impugned judg- 
ment, took the view that the. conclusion re- 
ached in. Gulam Hussain’s case was binding. 
on`it, it naturally .arriyed. ata decision. with 

i 


. Hussain’s ‘case is therefore no 
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which we.are unable to agree. The High 
Court failed to notice that para 2 of S. 87 
related essentially to acts of misfeasance, 
malfeasance and non-feasance of: only: those 


* employees who had been appointed under 


the Act, and as such employees were very 
few, the restriction on. the Board’s liability 
was limited and confined quite substantially. 
The High Court went further, and brought 
in the question and concept of the -Board’s 
“agents” even though it was quite foreign 
to para 2 of S. 87 and no evidence was re- 
lied upon to establish that it were the Board’s 
“agents” who were responsible for the 
damage to the consignment. In fact, in 
Gulam Hussain’s case, the High Court pre- 
sumed that if the Board was responsible for 
the loss, destruction or deterioration of the 
goods, the cause of action must be the 
failure of the Board to take the requisite 
degree of care by itself or through its agents, 
and not merely a tort committed by an em- 
ployee for which the Board was sought to 
be held vicariously liable. With respect, 
we are unable to find any justification for 
such a view. Gulam Hussain’s case was 
therefore not decided on a proper apprecia- 
tion of the provisions of S. 61-B and para 2 
of Section 87 of the Act. One of the 
Judges who decided that case was the Judge 
who tried the present case, and he naturally 
followed his own earlier judgment in Gulam 
Hussain’s case. As the Division Bench, 
which gave the present judgment (under 
appeal before us) in that very case held 
that- the conclusion reached in Gulam 
Hussain’s case was binding upon it, it fell 
into the error which had crept in the initial 
decision in Gulam Hussain’s case. Gulam 
authority or 
basis for upholding the impugned judgment. 
‘23. It has to-be appreciated and remem- 
bered all through, that S. 61-B which im- 
poses the responsibility on the Board - for 
loss, destruction or deterioration of goods 
of which it has taken charge, and states that 
that responsibility shall be that of a bailee 
under the three sections of the Contract Act, 
states further that the responsibility shall 
be “subject to the other provisions of (the) 
Act”. ‘So the so-called statutory duty is not 
unequivocal, and even if it were assumed 
that it took the case outside the purview of 
the law of torts and made it what Salmond 
bas classified as an “innominate obligation”, 
that would not take the case out of the ex- 
ception provided by para 2 of S. 87. Sec- 
tions 61-B and 87 are both parts. of >the 
same statute, and must be read together — 
particularly when: that: is- the clear direction 
of Sec. 61-B. By virtue ‘of that section, the 
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liability ofthe Board, is no more,than that 
of a bailee under. Ss. 151, 152 and 161! of 
the Contract Act. As we have pointed out, 
bailment is a concept correlated to- posses: 
sion, and when that is admittedly not con 
tradicted in this case, it is really a liability 
in tort and the so-called liability under Sec- 
tion 61-B of the Act means no more and no! 
less than this. i 


24. The High Court has observed that 
any other view would “virtually render the 
provisions of Section 61-B largely nugatory”. 
But the very next sentence gives out the 
reason for that view, for the High Court has © 
gone on to observe that that would be so if 
para 2 of Section 87 is construed otherwise, 
namely, that “for any and every misfeasance, 
malfeasance or non-feasance ofits employee, 
the Board is given complete immunity”. 
That, however, is not what Sec. 61-B and 
para 2 of Sec. 87 provide for, as we have 
pointed out earlier, only a very few of the 
Board’s employees are appointed under the 
Act and all that paragraph provides is that’ 
the Board shall not be responsible for any 
misfeasance, malfeasance or non-feasance on 
the part of only those employees. They 
may, for ought one knows, ke responsible 
personally for what they do, but it is not a 
correct proposition of law to say that the 
view which has found favour with us would 
virtually render the provisions of Sec. 61-B 
‘largely nugatory”. 

25. In the view we have taken, it is ‘not 
necessary for us to examine the validity -of 
the bye-laws to which reference has been 
made by the High Court, They were pro- 
duced before us towards the close of the 
hearing, for the arguments proceeded and 
were based on the true meaning and con- 
struction of Ss. 61-B and 87 (para 2) and it 
was agreed that our decision thereon would 
govern the fate of this case. We should 
not therefore be taken to have expressed 
ny opinion about the validity of the bye- 
laws in question. It will be sufficient for 
us to say that the decision here or below 
will not be conclusive of their validity or 
invalidity for purposes of the present case ` 
cr like controversy. 


26. In the result, the appeal succeeds 
and is allowed. The judgment and decree 
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af the High Court are set aside and the 
suit is dismissed. In the circumstances of 
the case, the parties shall pay and bear ' 


their own costs throughout. - 
7 Appeal allowed. 
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(From: Bombay)* 
O. CHINNAPPA REDDY, A: P. SEN 
AND’ BAHARUL. ISLAM, JJ. 
Civil Appeal No. 420 (Ny of 1971, 
8-9-1 98 ft, 
The State of Maharashtra and another, 


D/- 


Appellants v, Chandrakant Anant Kulkarni 
and others, Respondents. 
(A) States Reorganisation Act (37 of 


1956), S. 115 (5) — Equation of posts — 
Decision of Central Govt, — Justiciability. 


The Central Government has been con- 
stituted to be the final authority in the 
matier of integration of services under sub- 
section (5) of S. 115 of the Act. The mat- 
ter of equation of posts is purely an admin- 
istrative function. It has been left entirely 
to the Central Government as to how it has 
to deal with these questions. The Central 
Government had established an Advisory 
Committee for the purpose of assisting in 
proper consideration of the representations 
made to it. There is nothing in Ss. 115 to 
117 of the Act prohibiting the Central Gov- 
ernment in any way from taking the aid’ and 


assistance of the State Govt. in the matter 
of effecting the integration of services. 
AIR 1968 SC 850, Rel. on, (Para 11) 


The usual procedure followed by the Cem- 
tral Government in the matter of integration 
of services generally, is in order. It is not 
open to the Court to consider whether the 
equation of posts made by the Central Gov- 
ernment is right or wrong. This was a 
matter exclusively within the province of the 
Central Government. Perhaps, the only 
question the Court can enquire into is whe- 
ther the four principles. agreed upon at the 
Chief Secretaries Conference has been pro- 
perly taken into account. This is the nar- 
row and limited field within which the super- 
visory jurisdictiom of the Court can operate. 
But where, in the matter of equation of 
posts, the Central Government had properly 
taken into account all the four principles 
decided upon at the Chief Secretaries Con- 
ference, the decision cannot be assailed at 
all. (Para 11) 


@®) Constitction of India, Art. 309, Pro- 
viso — Roles framed under — Cannot be 
modified by an executive order, 

(Para 14) 





— 


*Spl. Civil Appin. No. 1721 of 1966, Dj- 
23-10-1969. 
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(C) Constitution of India, Art, 369 — 
Reduction in chances of promotion — Nota 
change in conditions: of service. - 


Mere chances of promotion are not con- 
ditions of service and the fact that there 
was reduction in the chances of promotion 
did not tantamount to a change in the con- 
ditions of service. A right to be considered 
for promotion is a term of service, but 
mere chances of promotion are not. 

{Para 16) 

(BD) States Reorganisation Act (37 of 
1956), S. 115 (5) — “Fair ang equitable 
treatment” — Mezning. Spl. C. A. 1721 of 
1966, D/- 23-10-1868 Bom), Reversed. 

When sub-section (5) of S. 115 of the Act 
speaks of “fair and equitable treatment’, 
obviously it envisages a decision which is 
fair and equitable to! all. (Para 21) 

Held on facts that there was no denial of 
“fair and equitable treatment” within the 
meaning of sub-section (5) of S. 115 in the 
matier of determination of relative seniority 
and equation of posts as between the Asstt. 
Sales Tax Officers from the former States 
of Madhya Pradesh’ and Hyderabad and 
Sales Tax Inspectors. from the former State 
of Bombay, who were allocated to the new 
State of Bombay, and their right to promo- 
tion’ to the posts of Sales Tax Officers. Spl. 
C. A. 1721 of 1966, D/- 23-10-1969 (Bom), 
Reversed. (Para 21) 


Cases Referred: , Chronological Paras 
AIR 1968 SC 850. (1968) 2 SCR 186 il 


Mr. R. N. Sechthey and Mr. R. N. Poddar, 
Advocates, for Appellant; Mr. U. R. Lalit, 
Sr. Advocate (Mr. V. N, Ganpule and Mrs. 
Veena Devi Khanna, Advocates with him) 
(for Nos. I to 5} and Mr. S. V. Tambewaker 
(for No. 7), for Respondents; Mr. A. K. 
Sanghi, Advocate, M/s. M. L. Heble, V. N. 
Ganpule and Mrs. Veena Devi Khanna, Ad- 
vocates, for Interveners. 

SEN, J.:— In this appeal, by special 
leave, the question for consideration is whe- 
ther there was denial of “fair and equitable 
treatment” within the meaning of sub-sec. (5) 
of S. 115 of the States Reorganisation Act, 
[956 (hereinafter called ‘the Act) in the 
matter of determination of relative seniority 
and equation of posts as between the Asstt. 
Sales Tax Officers (abbreviated as ASTOs) 
from the former States of Madhya Pradesh 
and Hyderabad and Sales Tax Inspectors - 
(abbreviated as STIs} from the former State 
of Bombay, who were allocated to the new 
State of Bombay, and their right to promo- 
tion to the posts of Sales Tax Officers (ab- 
breviated as STOs)} ‘Grade HEL 


’ struck down the various 
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“2. The High Court by its judgment, on 
a writ petition filed by respondents 1 to 5, 
who were STIs of the State sf Bombay anc 
passed the prescribed deparcmental exam- 
ination for promotion as STOs Gr. TiL has 
tesolutions. anc 
orders passed by the State Government from 
time to time relating to integration of ser- 
vices of these officers under sub-section (7) 
of S. 115 of the Act, in compliance with 
the directives of the Central Government 
issued under sub-section (5) of S. 115 of the 
Act. The main question in the appeal is 
whether the High Court was right in doing 
£0. . 

3. To appreciate the poinis involved, it 
is necessary to set out a few facts. On 
Nov. 16, 1957, the State Government by its 
resolution purported to direct that 
ASTOs from Madhya Pradesh and Hydera- 
bad should continue in their respective pay- 
scales until such of them were not appoint- 
ed as STOs Gr. HI under R. 7 of the Al- 
located Government 
Seniority, Pay and Allowances) Rules, 1957. 
Notes 3 and 6 appended to the said resolu- 
tion provided that for purposes of promo- 
tion, their inter se seniority shall be fixed 
on the basis of their service s STIs being 
counted together with their service as ASTOs 
in Madhya Pradesh and servise as Accoun- 
tants, if any, together’ with their service as 
ASTOs in Hyderabad. In accordance there- 
with, a provisional gradation list of those 
who were absorbed as STIs as on Nov. 1, 
1956 as also of these who continued as 
ASTOs in their respective posts with effect 
from that date was prepared and published 
by the State Government under R. 2 of the 
said Rules, on Jan: 21, 1960 and objections 
thereto -were: invited within. two- months 
from the date of its publication. On Feb. 
3, 1960, the State Governmenz substantially 
modified R. 7 and a new R. 7. was_ substi- 
tuted which provided ` that generally the 
seniority of an allocated Government ser- 
vant in the post or cadre of., absorption 
shall, as on Nov. 1, 1956, be determined by 
the length of continuous service ete. On 
instructions from the -Ceniral Government 
and in further consultation with it, the State 
Government clarified that the provisional 
gradation list as published weuld not be 
finalised until representations, # any, of the 
Government servants were decided by the 
Government of India in consultation with 
` the Advisory Committee. Since there were 
no comparable posts of ASTOs in the 
former State of Bombay, the Central Goy- 
ernment directed that the aASTOs from 
Madhya Pradesh and Hyderabed should not 
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be equated with the post of STIs, but should 
be continued in an isolated categery and 
their seniority should be fixed above the 
persons in the next lower grade. 


_ 4 In accordance with the directive of 
the Central Government under ` sub-section (5) 
of S. 115 of the Act, the State Government 
by its Resolution dated Sep. 10, 1969, modi- 
fied Notes 3 and 6 referred to above and di- 
rected that the seniority as on November 1, 
1956 of ASTOs from Madhya Pradesh and 
Hyderabad be fixed above all persons absorb- 
ed as STIs and that the inter se seniority of 
ASTOs from Madhya Pradesh and Hydera- 
bad and fixed on the basis of their continu- 


ous ‘service as ASTOs. It was further di- 
rected that the service rendered by ‘the 
ASTOs from Madhya Pradesh ‘as Excise 


Inspectors or Assistant District Excise Offi- 
cers in the Excise Department of that State 
be counted as equivalent to service as 
ASTOs. On Aug. 17, 1962, the State Gov- 
ernment accordingly prepared a fresh pro- 
visional gradation list of ASTOs and STIs 
and invited objections thereto afresh. it 
appears that none of the respondents Taised. 
any objection. 


‘5. To resume the narration. Between 
Nov. 1, 1956 and Aug. 8, 1960, promotions 
to the post of STO, Gr. II were made on 
the basis of separate departmental examina- 
tions held in accordance with the ‘rules 
framed by the former State Governments 
concerned. Up to and until Aug. 8, | 1960, 
departmental examinations for promotion to 
the post of STOs were conducted under the 
three different sets of rules applicable to the 
former States of Bombay, Madhya Pradesh 
and Hyderabad. From Aug. 8, 1960, the 
Bombay Departmental ‘Examination Rules 
for STOs were made applicable to the 
ASTOs allocated‘ from Madhya Pradesh and’ 
Hyderabad~as well inasmuch as the ‘Bombay 
Sales Tax Act, 1959 was made applicable to 
the whole of the-State and the C. P.. and 
Berar Sales Tax Act, 1947 and the Hydera- 
bad General ‘Sales: Tax Act, 1950, were re- 
pealed. The ASTOs from Vidarbha and 
Marathwada regions of Madhya Pradesh 
and Hyderabad were called upon to, appear 
at the examinations prescribed for the STOs 
of the old Bombay ` region. Accordingly, 
promotions to the post of STO Gr, III were 
regulated under the Bombay Departmental 
Examination Rules and. in consequence some 
of the ASTOs from Madhya Pradesh and 
Hyderabad’ who had been promoted as 
STOs Gr. Ill were reverted to the post of 
ASTO due‘'to their failure to pass the said 
examination. In the meanwhile, the -State 
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Government,“ on’ Tan. ` 20, ` 1961, amended 
Rule 1 (b) (ii) of the Recruitment Rules for 
the Sales Tax Officers Grade HI by : the 
addition of the words “and also the Depart- 
mental Examination for Sales Tax Officers” 
after the words “time for promotion”, which 
had the effect of making the passing of such 
an examination a condition’ precedent to 
promotion as STOs Gr. III. ; 


6. On representations made by the ex- 
Hyderabad ASTOs, the Government by its 
Resolution dated June 13, 1964, directed: 

- Rule 2 (d).of the Departmental Examina- 
tion Rules of Sales Tax Officers and Asstt. 
Sales Tax Officers issued by the Finance 
Department of the former Hyderabad Govt. 
under their Notification No. 1118/3 S.T. 
dated the 24th Jan., 1956 lays down that 
Inspecting Officers, Sales Tax Officers 
(Class I and IJ) and Assistant Sales Tax 
Officers who are not confirmed in their re- 
spective posts, should pass the examination 
within the period specified in Cl. (c) of R. 2 
of the said Rules failing which they would 
be reverted to their substantive post. In 
accordance with this Rule Government have 
reverted some Sales Tax Officers from the 
former Hyderabad State for not having 
passed the Departmental Examination within 
the prescribed time. The Government of 
‘Andhra’ Pradesh has brought to the notice 
of this Government the instructions contain- 
ed in Ex-Hyderabad, Finance Department, 
Letter No. 7851/Admn. dated the 31st Oct., 
1956 according to which officers and the 
staff of the Sales Tax Department of the 
former Hyderabad State, even though they 
have not passed the prescribed Departmental 
Examination are to be confirmed, if they 


are otherwise found deserving of confirma- 
tion. on the basis of their confidential re- 











cords, efficiency and seniority. The said 
letter dated 3ist Oct., 1956 of the Hydera- 
bad Finance Department, also laid down 


that such confirmed personnel should not be 
promoted to higher posts until such times 
as they complete the prescribed Depart- 
mental Examination. 

2. The validity of the instructions issued 
in Ex-Hyderabad Finance Department Letter 
No. 7851/Admn. dated. the 31st Oct, 1956 
was under the considerafion of Government 
for some time and it has now been decided 
to observe the instructions contained in the 
Finance Department letter of the Ex-Hydera- 
bad State, and is, therefore, pleased to order 


that the officers and staff of the. Sales Tax 
Department of the former Hyderabad State, 
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who were otherwise found deserving of 
confirmation on the basis of their confiden- 
tial records, efficiency and seniority may be 
confirmed in their respective posts held prior 
to Ist Nov., 1956 against clear vacancies in 
terms of General ` Administration Depart- 
ment Circular No. 97 G. A. D. 12-SR-55 
dated 10th Sep., 1956 issued by -the Ex- 
Hyderabad Government. Such confirmed 


personnel should, however, not be promoted 





to higher posts until such times as they 
complete the prescribed Departmental Ex- Ex- 





amination. (Emphasis supplied) 
Similarly, on representations made by the 
ex-Madhya -Pradesh ASTOs, the State Gov- 
ernment by its Memorandum dated Nov. 21, 
1964, ordered : 


Recruitment Rules for the Sales Tax Offi- 
cers prescribed for the old Bombay State 
appearing in Government Resolution Finance 
Department No, STO-1654 dated 28th July, 
1954 as amended by the Government Reso- 
lution, Finance Department No. SDE-1159/ 
0181/61-XIII dated the 29th January, 1961 
lays down that a Sales Tax Inspector is not 
eligible for promotion of Sales Tax Officers 
without passing the examination prescribed 
for the Sales Tax Officers. According to 
Govt. Circular, Political and Services De- 
partment No. STI-1080-D dated the 29th 
April, 1960 pending unification of the Re- 
cruitment Rules sanctioned by the Govern- 
ment of the former State of Bombay, M. P. 
and Hyderabad Recruitment to the post and 
services in the various component parts of 
the State is to be regulated according. to the 
tules framed by the former Governments 
concerned and not according to the Bombay 
Civil Service Rules. In view of this, the 
recruitment rules of old M. P. and the Ex- 
Hyderabad State will be applicable to the 
allocated Government servants coming from 
those areas until such time as a unified set 
of recruitment rules’ is prescribed by Gov- 
ernment. As there is no condition in the 


recruitment rules of ‘the old M. P. State or 
the Ex-Hyderabad State to the effect that 
persons should pass the Sales Tax Officers’ 
Examination before he is promoted 
Sales Tax Officer, it would not be correct 
to ask the Assistant Sales Tax Officers and 

















as a 


Sales Tax Inspectors" allocated from the old 











M. P. State and Hyderabad State to pass 
the Sales Tax Officers’ examination before 
being ‘considered for promotion. ~ Govern-. 





ment has, therefore, decided that all Asstt. 
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STOs -and, STIs: have. been -allocated 
from the old M. P. and Hyderabad States 
should be considered eligible for- promotion 
without passing ‘the STOs | examination if 
they are otherwise fit for the promotion. 
Such persons will have to pass STO’s exam- 
ination within such period as laid down in 
ther respective Departmental Examination 
Rules or Recruitment’ Rules as the case may 

















be. 

as (Emphasis added) 
On the representations made by the ASTO3 
from Madhya Pradesh and Hyderabad, the 
Government of India, on March 9, 1965, 
addressed a: letter to the State Government 
to the effect : 

The specific approval of the Government 
of India under the proviso to Sec. 115 (7) 
of the S. R. Act is necessary not only for 
apriying the amended rules to the erstwhile 
employees of Vidarbha and Marathwada 
but also for amending the rules to the dis- 
advantage of the erstwhile Bombay em- 
plovees. The 1954 Rules of Bombay only 
provided that preference should be given to 
an Inspector who had passed the Depart- 
mental Examination of Sales Tax Officers 
before he could be considered for promotion 
to the post of Sales Tax Officer. But the 
amended rules now provide that passing this 
examination .is a prerequisite for considera- 
tion for promotion to the post of Sales Tax 
Officer. 

The Government of India have normally 
been according approval under the S. R. 
Act for prescribing such departmental tests 
subject to the following conditions :— 

1. Additional time, which may be double 
that of the time that is ordinarily permis- 
sible for passing such tests be allowed to 
the employees from the integrating units in 
cases where tests of higher standard are 
prescribed, or where tests were not pre- 
scribed under the parent State Governments. 
- 2. Employees of the integrating 
should be promoted subject to their passing 





























the test within the additional time referred - 


to at item (i) above in other words, promo- 

tions should not be withheld merely because 
the employees have not passed a Depart- 
mental test, and 





3. Government. servants of the age of 45 





years or more should be exempted — from 
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passing, departmental test and, when exempt- 
ed, they. should be eligible. for promotion 
equally with one who has passed the tests. 

I am ‘to request that the State Govern- 
ment may examine the matter on the above 
lines and forward to the Government of 
India for approval their reconsidered pro- 
posals together with a draft of. the amend- 
ment to the rules which the State Govern- 
ment may: desire to make. I am also to 


request that relevant extract of the rules of 
the erstwhile Government of Hyderabad, 
Madhya Pradesh and Bombay which are to 
be affected by the proposed amendment may 
also be forwarded to this Ministry. 
(Emphasis added) 


As the Central Government was of the 
opinion that the Bombay Departmental Ex- 
amination Rules should not be made appli- 
cable to the allocated ASTOs from Madhya 
Pradesh and Hyderabad to their disadvan- 
tage, all the ASTOs from Madhya Pradesh 
and Hyderabad who were compelled earlier 
to appear for the said examination and 
who had failed to pass it were reinstated ås 
STOs. As a direct consequence of this, the 
respondents 1 and 2 who had been promot. 
ed to officiate as STO, Gr. IJI were reverted 
as STIs by orders dated April 28, 1965 and 
June 30, 1965. Since the amendment made 
to R. 1 (b) (ii) on Jan. 20, 1961 operated to 
the disadvantage of STIs from Bombay, the 
State Government by its orders dated Oct. 
1, 1965, suspended the said amendment to 
the Recruitment Rules until further orders. 
In view of these changes, the State Govern- 
ment reviewed the cases of all the ASTOs 
and STIs from the three regions, and those 
who were otherwise found suitable were 
according to their seniority promoted to the 
post of STO Gr. III even though they had 
not passed the STO examination, On Jan. 
6, 1966, the State Government published a 
revised gradation list of ASTOs and STIs 
and invited objections theretc. None of the 
respondents except respondent 4 filed any 
objection. That representation, on being 
forwarded by the State Government, was 
duly considered by the Government of 
India, who rejected the same. ` i 














7. The decision of the Government of 
India is contained in the counter-affidavit of 
Shri Shukla, Deputy Secretary, Ministry. of 
Home Affairs, which reads: 

I say that the Government of India care- 
fully considered the representation made 
inter alia by the 4th petitioner and -the re- 
commendations of the State Advisory Com- - 
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mittee and rejected the_said representations 
and upheld the said gradation list dated the 
6th Jan., 1966 as there was no reason ‘to 
alter the principles on which the same had 
been prepared. As stated hereinabove the 
Government of India was of the opinion 
that the decision of the State Government 
to treat Assistant Sales Tax Officers as an 
isolated category and to place the same 
above Sales Tax Inspectors was just and 
fair. The Government of India also con- 
sidered the alterations made by the State 
Government in the rules relating to the 
passing of a Departmental Examination be- 
fore a Sales Tax Inspector could be pro- 
moted to the post of a Sales Tax Officer 
Grade If. I say that different rules were 
‘prevalent in the different integrating areas 
Tegulating departmental promotions. The 
State Govt. decided that until unified recruit- 
ment rules were framed promotions might 
be given to all without their having to pass 
an examination i.e. without any discrimina- 
tion, The Government of India, who have 
examined the matter in consultation with 
the State Advisory Committee, was of the 
view that the deletion of departmental ex- 
amination altogether was fair and just be- 
cause by doing so: all discrimination between 
employees coming from different integrating 
areas was Temoved. 











‘Emphasis: added) 
It would appear ‘that till 1973 there were no 
unified rules by which ASTOs from Madhya 
Pradesh and Hyderabad and STIs. from Bom- 
bay were governed. The Maharashira Sales 
Tax Officers’ Rules, 1973, framed by the State 
Government in’ exercise of the powers under 
the Proviso to Art. 309 of the Constitution 
came into force on August 4, 1973. Rule 2 
provides that the .rules shall apply to Gov- 
ernment servants. serving in the Sales Tax 
Department including those of the former 
States of Bombay, Madhya Pradesh and 
Hyderabad who ‘were allocated for. service 
to the State of Bombay and subsequenily. to 
the State of Maharashtra. Rule 4 deals 
with direct recruits as well as promotees and 
makes the condition for passing of the de- 
partmental examination within two years 
from the date of promotion or two years 
from the date of promulgation of the Rules 
and by Rule 4 (c) it is provided that in the 
event of failure to pass the examination in 
the prescribed time, they shall be liable: to 
reversion to the posts held by them prior ‘to 
their promotion. ' Looking to the lapse of 
time in framing the rules, Rule 3 provides 
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that STOs who havelalready attained the 
age of 48 years on the date of promulga- 
tion of these rules shall be exempted from 
passing the Departmental Examination under 
the rules. It is necessary here to mention 
that the Maharashtra: (Bombay Area) Sales ' 
Tax Officers (Grade It and Grade II) Re- 
cruitment Rules, 1969: framed by the State 
Government under the Proviso to Art. 309 
of the Constitution were struck down by 
the High Court as ultra vires being per se 
discriminatory and thus violative of Art. 14 
of the Constitution. That was because R. 2 
provided that nothing therein shall govern 
the ASTOs from Madhya Pradesh and 
Hyderabad. There is ‘no need for us to 
enter into the question as to the validity or 
otherwise of the said Rules, since the Maha- 
rashtra Safes Tax Officers’ Rules, 1973 now 
hold the field. i 


8. The two questions canvassed in this 
appeal are: (1) Whether the State Govern- 
ment could by an executive order without 
framing a rule under the Proviso to Art. 309 
of the Constitution, alter the rules relating 
to departmental promotion of ASTOs from 
Madhya Pradesh and Hyderabad which con- 
stituted their conditions of service to the 
prejudice of the STIs of Bombay without 
the prior approval of ‘the Central Govern- 
ment under the Proviso to sub-section (7) 
of S. 115 of the Act, and (2) Whether the 
State Government while integrating the ser- 
vites could unilaterally alter the seniority 
list of -the allocated ASTOs and STIs and 
place the ASTOs . from Madhya ` Pradesh 
and Hyderabad in an isolated category over 
the STIs from Bombay while determining 
their inter se seniority: ` 


9. Prior to the reorganisation ‘of the 
States, a Conference of the Chief Secretaries 
of the States that were to be affected -by the 
teorganisation was held. at Deihi,..on May 
18 and 19, 1956 for the purpose. of the 
formulation of the principles upon which 
integration `of services [was to be effected. 
The Government of India’ by their letter 
dated April 3, 1957 |informed ‘the State 
Government that the work of integration of 
services should b2 dealt with by them in the 
light of the general principles already settled 
at the. Chief. Secretaries Conference. This 
bas been construed to: ‘be a valid delegation 
of powers ‘to prepare the preliminary and 
final gradation lists under the direction and 
with the sanction of the Central Govern- 
ment. The Government of India by its 
‘Circular dated May 11, 1957 to al the 
State Governments statirig inter ‘alia that it 


l 
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agreed. with the views expressed on behalf 
of the States’ rèpresentatives that it would 
not to be appropriate to provide- any pro- 
tection in the matter of departmental -pro- 
motion. This. Circular has been - interpreted 
as a prior approval of the Central. Govern- 
ment in terms of the proviso to sub-sec. (7) 
of Sec. 115 of the Act in the matter of 
change in the conditions’ of service relating, 
to departmental promotions. : 

10. The following principles. had - been 
formulated for being observed as far as 
may be, in the integration of Governmert 
servants allotted to the services of the new 
Siates : 

“In the matter of equation of oe :— 

(i) Where there were regularly constituted 
similar cadres in the different integrating 


units the cadres will ordinarily be -integrai- - 


ed on that basis; bit 


(ii) Where, however, there were no such 
similar cadres the following facts will te 


taken into consideration in determining the 


equation of posts — 

(a) nature and. duties of a post; 

(b) powers exercised by the officers hold- 
ing a post, the extent of territorial or other 
charge held or responsibilities discharged; 

(c) the minimum qualifications, if any, 
prescribed for recruitment to the post, and’ 

(d) the salary of the post.” 

It is well-settled that these principles have 
a statuiory force. . 

11. There is a ‘long line of decisions cf 
a Court starting from the Union of India 

. P. K. Roy, (1968) 2 SCR 186 : (AIR 1968 


sc 850) laying down that the Central Gov- . 


ernment has been constituted to be the final 
authority in the matter of integration cf 
services under sub-section (5) of S. 115 cf 
the Act. The matter of equation of posts 
is purely an administrative function. 
been left entirely to the Central. Government 
as to how it has to deal with these ques- 
tions. The Central Government had estat- 
lished an Advisory Committee for the pur- 
pose of assisting in proper consideration of 
the representations made to it.. There is 
nothing in Ss. 115 to 117 of the Act prohi- 


from taking the aid and assistance of the 
‘State Govt. in the matter of effecting the 
integration of services. As : observed by. 
this Court in Roy’s case the ‘usual procedure 
followed by the Central Government in the 
matter of integration of services generally; 
is in order. It is not open to the Court to 
consider whether the equation of posts 
made by the Central Governmént is . right 
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or wrong. This was a matter exclusively, 
within: the province of the Central Govern- 
ment. Perhaps, the only question’ the Court 
can enquire into is whether the four princi- 
ples agreed upon at the Chief Secretaries 
Conference has been properly taken into 
account. This is the narrow and limited 
field within which the supervisory jurisdic- 
tion. of the’ Court can operate. But where, 
as here, in the matter of equation of posts, 
the Central Government had properly taken 
into account all the four principles decided 
upon at the Chief Secretaries Conference, 
the decision cannot be assailed- at all. In 
the present case, not only the Central Gov- 
ernment had laid down the principles for 
integration, but also considered the repre- 
and 
the provisional gradation lists were prepared 
and published by the State Government 
under the direction and with the sanction of 
the Central ‘Government: . - 


. 12. In accordance with’ the principles 
‘settled at the.Chief Secretaries Conference, 
the Government of India, in consultation 
with the Central Advisory Committee, di- 
rected that the posts of ASTOs in the 
former States of Madhya Pradesh and 
Hyderabad should be continued in aniso- 
lated category, there being no corresponding 
post in the successor State of Bombay with 
which they could be equated. There were 
19 ASTOs in the pay scale of Rs. | 150-10- 
200-EB-15-250 from Madhya ` Pradesh and 
23 ASTOs in the pay-scale of Rs. 170-8 1/2- 
225-EB-13-320 from. Hyderabad allocated to 
the new State of Bombay. In the former 
State of Bombay there were no similarly 
constituted cadre of ASTOs, but there were 
posts of -ASTIs in the pay-scale of Rs.’ 120-8- 
144-EB-8-200-10/2-250. It would have been 
inequitable and unfair to - equate ASTOs 
from Madhya Pradesh and Hyderabad with 
STIs from Bombay; looking to the nature of 
their posts, the powers and responsibilities 
and the pay-scales attached to the same. 
The ASTOs from ‘Madhya Pradesh and 
Hyderabad were, in the first instance, supe- 
rior to STIs in their respective States and 
the post of ASTO in those States was a 
promotion post.- In addition; ASTOs in 
those States were assessing authorities and 
they enjoyed statutory powers of their own 
to assess tax and levy penalties, whereas the 
STIs in Bombay had no such powers to as- 
sess tax or levy penalty but. had merely io, 
scrutinise returns and generally act ina 
subordinate capacity to STOs... Evidently, 
the State Government was wrong in direct- 
ing by its Resolution dated November 16, 
Ș t 


{ 
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1957 that the seniority of .ASTOs from 
Madhya Pradesh and Hyderabad . and STIs 
from Bombay be fixed in the cadre of STIs 
in the reorganised State of Bombay on the 
basis of continuous service including that 
in the lower grade. The principle adopted 
by the State Government for determining 
their relative inter se seniority was obvious- 
ly wrong, being contrary to the principles 
settled at the Chief Secretaries Conference. 
As already stated, the Government of India, 
on representation by the affected ASTOs 
from Madhya Pradesh and Hyderabad, in 
consultation with the Central Advisory Com- 
mittee, directed that the inter se seniority 
should be fixed taking into account continu- 
ous service in the equated grade only sub- 
ject to the inter se seniority of the officers- 
coming from the several integrating regions. 
Upon that basis, the State Government by 
its Resolution dated Sep. 10, 1960, rightly 
modified Notes 3 and 6 of its 1957 Resolu- 
tion and directed that the seniority as on 
November 1, 1956 of ASTOs from Madhya 
Pradesh and Hyderabad be fixed above ihe 
persons in the cadre of STIs and that the 
inter se seniority of ASTOs from Madhya 
Pradesh and Hyderabad be fixed on the 
basis of their continuous service as ASTOs 
in their respective States. 


13. The High Court, in dealing with the 
question of equation of posts, observed: 

On merits, if the duties of Assistant Sales 
Tax Officers of those two States and those 
of Inspectors are compared in the light of 
the minutes contained in Ext. 2 (Memoran-~ 
dum of the Government of Maharashtra, 
Finance Department, dated Nov. 21, 1964) 
the difference is not much. We enquired 
about the nature of work they are doing 
today and we are told on instructions by 
the State’s counsel that they are doing the 
work that the Sales Tax Inspectors are do- 
ing. 


— 








’ (Emphasis added) 


All that we need say is that the High Court, 
if we may say so, without meaning any dis- 
respect, has viewed the question from a 
wrong perspective. 

14. On the remaining question whether 
the State Government by its Resolution 
dated June 13, 1964 and Memorandum dated 
Nov. 21, 1964, effected a change of recruit- 
ment rules by an executive order, in the 
conditions of service of the ASTOs from 
Madhya Pradesh and Hyderabad, contrary 
to the Proviso to sub-section (5) of S. 115 
of the Act; and if so, whether such a change 


in the conditions of service could - be brought - 
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about without framing a ule: under the 
Proviso to Art. 309 of the Constitution. In 
our opinion, the question does not really 
arise. There can be no dispute with the pro- 
position that a rule framed under the Pro- 
viso to Art. 309 of the Constitution cannot 
be modified by an executive order. But the 
question is whether that principle is attract- 
ed to the facts and circumstances of the pre- 
sent case. The Resolution and the Memo- 
randum referred to above, undoubtedly do 
not have the status of a rule framed under 
the Proviso to Article 309 of the Constitu- 
tion. They merely conveyed the decision of 
the State Government that the allocated 
ASTOs from Madhya, Pradesh and Hydera- 
bad should be considered eligible for promo- 
tion to the post of STO, Gr. HI without pass- 
ing the departmental examination for STO, 
Gr. IH. The State Government had not by 
its Resolution dated June 13, 1964, or by its 
Memorandum dated November 21, 1964, 
brought about a change in the conditions of 
service by an executive order. All that was 
done was to rectify a mistake that had been 
committed in the past in subjecting the 
ASTOs from Madhya Pradesh and Hydera- 
bad to the Departmental Examination Rules 
framed by the former State Government of 
Bombay i.e. to a rule’ which did not form 
part of conditions of their service and, there- 
fore, was not applicable to them. We find 
no infirmity in these two documents. The 
decisions reached by the Government on the 
representations made by  ASTOs from 
Madhya Pradesh and Hyderabad were 
strictly in conformity with the recruitment 
rules framed by the former States of Madhya 
Pradesh and Hyderabad under the Proviso to 
Article 309 of the Constitution. It is quite 
obvious that STIs from Bombay were not 
entitled to the above concession, as the pass- 
ing of the STOs examination had been made 
a condition precedent for their promotion as 
STO, Gr. II. 


15. There was a marked distinction be- 
tween the recruitment rules framed by the 
former State Governments of Bombay and 
Madhya Pradesh and Hyderabad for appoint- 
ment as STOs. In the former State of Bom- 
bay, eligibility for the promotion of STIs to 
the post of STO, Gr. III depended upon their 
passing the departmental examination for the 
non-gazetted staff of the Sales Tax Depart- 
ment under Rule 1 (b) (ii) of the Recruit- 
ment Rules for the STOs, Gr. II. Under 
Rule 3, preference was to be given to an 
Inspector who had passed the departmental 
examination prescribed for STOs over’ those 
who had not. By.the amendment of Jan. 20; 


1981 


words “and also the departmental ‘examine- 


tion for STOs” were added- <fter the worcs. 


“time for promotion”. The effect of .ths 
r amendment was to make the passing of the 
STO examination a conditior: precedent fcr 
promotion of STIs as STO, Gz. II. Furthe-, 
the amendment deleted Rule 3 which laid 
down a rule of preference. - In the former 
States of Madhya Pradesh and Hyderabad, 
neither such condition nor any rule of pre- 
ference was there. Under Eule 1 of the 
Rules for Departmental Examination framed 
by the former State Government of Madhy= 
Pradesh, ASTOs who were promoted zs 
STOs were required to pass the departmenta? 
examination within two years from the date 
of such promotion. Rule 4 provided thet 
they would not be confirmec till they pass 
the said examination and on their failure ta 
do so, they would be reverted to the sut- 
stantive post of ASTOs. Similarly, under 
Rule 2 (c) of the Rules framed by the former 
Hyderabad State, ASTOs who were promoted 
as STOs were required to pass the depar- 
mental examination within three years from 
the date of the commencement of the rules 
failing which their grade increment was to 
be withheld till they pass such examination. 
Rule 2 (d) provided that STOs Cls. I ami 
JI who had not been confirmed in their re- 
spective posts, were required--o pass the saad 
examination within the said period failing 
which they were to be reverted to their sub- 
stantive posts. According to -he general Ciz- 
cular issued by the State Government-of tke 
reorganised State of Bombay, dated April 29, 
1960, pending unification of the recruitmeri 
rules framed by the State Governments cf 
Bombay, Madhya Pradesh and Hyderabad, 
the recruitment to the various posts and sez- 
vices was to be regulated eccording to tke 
rules framed by the former State Goverr- 
ments and not according to the Bombay Civil 
Service (Classification and Recruitmen=) 
Rules. It is not disputed that the Departmer- 
tal Examination Rules framed by the former 
State Governments of Madhya Pradesh and 
Hyderabad for promotion to the post cf 
STOs formed part of the Conditions of Ser- 
vice of ASTOs from Madhya Pradesh and 
Hyderabad. 

_16. Mere chances of promotion are nct 
conditions of service and the fact that there 
was reduction in the chances: of. promotios 
did not tantamount to a charge in the cor- 
ditions of service. A right tc be considered 
for promotion is a term of service, but mers 
chances. of promotion are not. Under the 
Departmental Examination Riles for STOs. 
1954, framed by the former State -Goverr- 


-“Stäte of ‘“Maharashtta v; Chandrakant. © -o = 
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ment of-Madhya Pradesh; as amended on 
January 20, 1960, mere passing of the de- 
partmental examination ‘conferred no righi 
on the STIs of Bombay, to promotion. By 
passing the examination, they merely became 
eligible for promotion. They had to bé 


length of service, but on the basis of merit- 
cum-seniority principle. It was, therefore, 
nothing but a mere chance of promotion. In 
consequence of the impugned orders of re- 
version, all that happened is that some of 
the STIs, who had wrongly been promoted 
as SFOs, Gr. III had to be reverted and there- 
by lost a few places. In coztrast, the con- 
ditions of service of ASTOs from Madhya 
Pradesh and Hyderabad, at least so far as 
one stage of promotion above the one held 
by them before the reorganisation of States, 
could not be altered without the previous 
sanction of the Central Government as laid 
down in the Proviso to sub-section (7) of 
Section 115 of the Act. 


17. We are unable to agree with the High 
Court in its opinion that ASTOs from 
Madhya Pradesh and Hyderabad on their 
allocation to the new State o7 Bombay, who 
had wrongly been put at par with STIs from 
Bombay, had to pass the departmental ex- 
amination prescribed by the former - State 
Government of Bombay, for promotion to the 
post of STO, Gr. IL before they could be 
actually so promoted. 


_18. It is an incontrovertib-e fact that the 
departmental examination prescribed by the 
former State Governments of Madhya Pra- 
desh and Hyderabad had not been held after 
August 8, 1960 i.e, for the last 20 years. 
Merely because the C. P. and Berar Sales 
Tax Act, 1947 and the Hyderabad General 
Sales Tax Act, 1950 stood repealed with 
effect from’ January 1, 1960, that hardly 
furnished a ground for not holding the ex- 
amination. The State Government, in their 
affidavit before the High Court, tried to 
justify their action that the subjects under 
the ex-Madhya Pradesh and Hyderabad Rules 
had become obsolete and, therefore, it was 
felt that no useful purpose would be served 
in holding these examinations. This was no 
justification at all, for even after the Bom- 
bay Sales Tax Act, 1959 had been extended 
throughout the State with ‘effect from Jan. 1, 
1960, all pending assessments pertaining to 
the Vidarbha and Marathwada regions of the 
former “States of Madhya Pradesh and 
Hyderabad had to be completed in accord- 
ance with the repealed Acts. In this context, 
the ‘High Court observed that it examined the 
subjects prescribed‘ for the three departméntal ` 
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examinations of Bombay, Madhya Pradesh 
and Hyderabad and found that “there was 
hot much difference”. It went on to say 
that “it could hardly be suggested by any 
one that prescribing a subject more or less 
for an examination would adversely affect 
conditions of service. The purpose of ex- 
amination is to prepare the officer to be able 
to cope up with different kinds of problems 
that would confront him with reasonable 
efficiency”. To say the least, the observations 
made by the High Court are unwarranted. 

19, Be that as it may, the fact remains 
that the condition regarding the passing of 
the departmental examination became in- 
capable of compliance in the case of ASTOs 
from Madhya Pradesh and Hyderabad who 
had been promoted as STOs, Gr. I They 
were entitled to such promotion without 
passing- such examination. Under the rel- 
_ evant rules which regulated their conditions 
of service, there was only a possibility of 
reversion in the eventuality of their not pass- 
ing the examination within the - stipulated 
time. Since no examinations admittedly hava 
been held, there is no question of their rever- 
sion as ASTOs. If the decision of the High 
Court were to be upheld, it would imply 
that many of the ASTOs from Madhya Pra- 
desh and Hyderabad who had been promoted 
as STOs, Gr. III and during the past 20 years 
have reached the higher echelons of service, 
would now have to be put back as ASTOs, 
for no fault: of their own. Many of them 
either have retired or are on the verge of 
retirement. 

20. There was thus no alternative for the 
State Government but to suspend the opera- 
tion of the amendment made on January 20, 
196i to Rule 1 (b) (ii) of the Recruitment 
Rules, by its order dated October 1, 1965, 
which made the passing of the STO examina- 
tion a condition precedent for promotion of 
STIs to STO, Gr. II. There can be no doubt 
that the State Government’s Resolution dated 
June 13, 1964 and its Memorandum of 
Nov. 21, 1964, clarifying that the ASTOs 
from Madhya Pradesh and Hyderabad were 
entitled for promotion to the post of STO, 
Gr. III without passing the departmental ex- 
amination, placed STIs from Bombay at a 
disadvantage. To ensure ‘fair and equitable 
treatment’, the State Government rightly dis- 
pensed with the requirement of passing the 
departmental examination in the case of 
STIs from the former State of Bombay. 

21. In the end, reverting back to the 
main question. On an overall view of things, 
we are satisfied that the State Government 
acted with the best of intentions. It endeav- 
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oured to strike a balance between the com- 
peting claims fo relative seniority. When 
sub-section (5) of Section 115 of the Act 
speaks of “fair and equitable treatment”, ob- 
viously it envisages a decision which is fair 
and equitable to all. 


22. The result, therefore, is that the ap- 
peal succeeds. The judgment of the High 
Court of Bombay is set aside and the writ ` 
petition filed by respondents 1 to 5 is dis- 
missed. There shall be no order as to costs 
in the facts and circumstances of the case. 


Appeal allowed. 


AIR 1981 SUPREME COURT 1998 
(From: Bombay) 
R. S. PATHAK AND BAHARUL 
ISLAM, JJ.* 


Special Leave Petns. (Civil) Nos. 5631, 
5632 and 5698-5701 of 1981, D/- 15-2-1981. 


Ludhichem Agencies etc., Petitioners v. 
Ahmed R. V. Peer M ohamed and another, 
Respondents. ; 


(A) Bombay Rents, Hotel anè Lodging 
House Rates Control Act (57 of 1947), Sec 
tions 5 (4-A), 15-A (1) and 14 (2) — Tenancy 
right — Claim of licensee to tenancy right — 
He must be im occupation of premises on 
1-2-1973 under subsisting agreement. (T. P, 
Act 4 of 1882, S. 105). 


A licensee in occupation of premises on 1-2- 
1973 under a subsisting agreement for licence 
is entitled to assert that he had become a 
tenant of the landlord. An agreement for 
licence can subsist and continue to take effect 
only so jong as the licenser continues to 
enjoy a right, title or interest in the premises. 
On the termination of ‘his right, title or inter- 
est in’ the premises, the agreement for licence 
comes to an end. If the licensor is a tenant, 
the agreement fcr licence terminates with the 
tenancy. No tenant is ordinarily competent 
to grant a licence ‘enduring beyond his 
tenancy. On the termination of the licensor’s 
tenancy the licensee ceases to be a licensee. 
This loss of status is the point from which 
sub-section (2) of Section 14 begins to ope- 
rate and in consequence ofits operation, the 
erstwhile licensee becomes a tenant of the 
landlord on the terms: and conditions of ‘the 


agreement. (Para 6) 
In the instant case before 1-2-1973 the 
tenant had ceased to be a tenant. With that 





* The judgments are printed in the order in 
which they are given in the Certified Copy. 
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-the agreement for licence stocd. automatically 


terminated. Therefore, he could not claim 
any. right thereafter. AIR 1978 Bom 234, 
Dist. - (Para 7) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 14 (1) — Benefit of S. 14 O — Whea 
available. 

The benefit under Section 14 (1) can be 
claimed by a ‘sub-tenant to whom the pre- 
mises ‘have been ‘awfully sut-let before the 
commencement ‘of the Bombay Rents, Hotel 
and Lodging’ House Rates Control (Amend- 
ment) Ordinance, 1959, Where in a case the 
sub-tenancy in the premises nas been found 
to commence from 1962 the sub-tenant has 
no right to continue in possession. -- 

. (Para 10) 
Cases Referred: | Chronclogical Paras 
AIR 1978 Bom 234 : 1978 Mah LY 436 8 


' ORDER :— This and the connected peti- 


tions pray for special leave to appeal to this: 


Court against the refusal cf the Bombay 
High Court to grant relief urder Article 227 


. of the Constitution in the metter of the. dis- 


missal of six declaratory suis filed by the 
petitioners. ` 

2. The first respondent, Aimed R. V. Peer 
Mohamed, is the owner of a property, “ Peer- 
bhai Mansion”, situate on Withalbhai Patel 


Road, Bombay, He let out the entire first. 


floor to the second respondent, Smt, Sara- 
swatibai ‘Dahyabhai Bhatt. The first floor 
consisted of a hall and three rooms and an. 
adjoining terrace., It seems that Saraswati- 
bai sub-divided the hall into a number of 
cabins, and transferred them to the occupa- 
tion of the petitioners in this and the con- 
nected special leave petitions. The Jandlord 
served a notice dated July 2€, 1962 on’ her 
terminating her tenancy and thereafter filed 
an ejectment-suit No. 576/51£7-of 1962. A 
decree for ejectment was passed in’ 1966: An 
appeal by Saraswatibai was diemissed in 1972. 
The landlord took out execution of the de- 
cree. Obstructionist notice was served on alf 
the petitioners and was! mace absolute in 
favour of the landlord on February 27, 1974. 
The petitioners appealed, ané on Nov. 30, 
1976 these appeals were dismissed. : 


“3. The six petitioners then filed separate 
suits Nos. 5734 to 5739 of 1976 against the 
landlord for'a declaration that they were law- 


` ful sub-tenants or licensees entitled to the 


protection of’ the Bombay. Reats, Hotel and 
Lodging House Rates Control Act, 1947 and 
for a permanent injunction -sestraining ‘the 
landlord from. executing the decree for eject- 
ment obtained against Saraswatibai. During 
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the trial of the suits the sole issue pressed 
before the trial Judge -was whether the peti- 
tioners: were entitled to the benefit of the Act 
as Jawful sub-tenants -or- as deemed tenants 
or as protected licensees. - The trial’ Judge 
ruled that they were not so protected and he 
dismissed. the suits on March 29, 1978. The 
petitioners appealed. The only point raised 
in appeal was whether the petitioners could 
be described as lawful sub-tenants or pro- 
tected licensees. Affirming the findings of 
the trial Judge the appellate Court held that 
the petitioners were inducted into the pre- 
mises after 1960 and, therefore, were not 
entitled: fo be regarded as lawful sub-tenants, 
It found -that Saraswatibai: had become 2 
statutory tenant on the- termination of her 
tenancy by the notice dated July 28, 1962, 


. and the petitioners were’ her licensees and 


after the decree for ejectment against Sara- 
swatibai on September 30, 1966 her rights 
and interest in the premises came to an.end - 
and from that date the licensees were not 
entitled to any statutory protection. Accord- 
ingly, the appellate Court maintained the dis- 
missal of the suits filed by the petitioners. 

4. The petitioners filed writ petitions 
under Article 227 of the Constitution before 
the High Court,-and the High Court after 
hearing the parties rejected the petitions by 
its order dated July 15, 1981. These peti- 
tions for special leave to appeal are directed 
against that order. 


“S. Mr. Soli Sorabjee, appearing fer the 
petitioner in'S. L. P. No. 5631 of 1981, con- 
tends that the petitioner must be’ regarded 
as a licensee ‘entitled to the benefit of sub- ~ 
section (2) of- Section 14 read with sub-sec. (1) 
of Section 15-A of the Bombay Rents, Hotel 
and- Lodging House Rates Control Act, 1947. 
He urges ‘that in virtue of the definition of ` 
“licensee” set forth in sub-section (4-A) of 
Section 5 of the Att, that is to say,'a person 
who is in occupation of the premises ‘under 
a subsisting ‘agreement for licence, the peti- 
tioner must be regarded as a licensee in oc: 
cupation on: February 1, 1973, and therefore 
a tenant falling within the- terms .of sub-sec- 
tion (1) of Section 15-A. -On that, . learned 
counsel says,. the: petitioner. must be deemed, 
pursuant to: sub-section (2) of Section 14, to 
be a tenant: of. the landlord;: the first respon- 
dent,‘on the. terms and conditions of the 
agreement. : Now; there can be no doubt that 
if the petitioner can be said to be a licensee 
in occupation on February 1, 1973 he is 
entitled to assert that he has become.a tenant 
of the landlord.. But a licensee is one who 
is in occupation under a- subsisting agree- 
ment. for licence. The-.agreement for licence 
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must be „subsisting . on the date on which 
he claims to be a licensee. -In the instant 
case, in order to establish his claim the. peti- 
tioner must be in occupation. on February 1, 
1973 under an agreement for licence subsist- 
ing on that date, 


_ 6. In our opinion, the petitioner is -not 
entitled. to the benefit claimed by him. An 
agreement for licence can subsist and con- 
tinue to take effect only so long as the licen- 
sor continues to enjoy a right, title or inter- 
est in the premises. On the termination of 
his right, title or interest in the premises, the 
agreement for licence comes to an end. If 
the licensor is a tenant, the agreement for 
licence terminates with the tenancy. No 
tenant is ordinarily competent to grant a 
licence enduring beyond his tenancy. On the 
termination of the licensors tenancy the 
licensee ceases to be a licensee. This loss of 
status is the point from which sub-section (2) 
‘lof Section 14 begins to operate and in con- 
sequence of its operation, the erstwhile licen- 
see becomes a tenant of the landlord on the 
terms and conditions of the agreement. 


7. What have we here? Saraswatibai 
ceased to be a tenant of any description long 
before February 1, 1973. The contractual 
tenancy came to an end when the notice to 
quit dated July 28, 1962 took effect and the 
statutory tenancy terminated when the de- 
cree for ejectment was passed thereafter. 
Before February 1, 1973 she had ceaséd to 
be a tenant. With that, the agreement for 
licence stood automatically terminated. In 
consequence, the petitioner cannot legitimately 
claim to be a licensee on February `l, 1973. 

8. Mr. Sorabjee relies on Madhusudan A. 
Mahale v. P, M. Gidh, 1978 Mah LI 436 : 
(AIR 1978 Bom 234) but we are unable to 
“gee any support for the petitioner in the 
fudgment in that case. 


9. In our judgment, Special Leave Petition f 


No. 5631 of 1981 must fail. 

- 10. Mr. D.-V. Patel, appearing for the 
petitioner in Special Leave Petition No. 5632 
of 1981, points out that the petitioner had 
been in occupation of the entire flat as a 
sub-tenant since 1943 and that in 1960 he 
had merely restricted his occupation to. the 
portion presently. occupied by him. It must 
be taken, he contends, that he was a lawful 
sub-tenant since 1943, and therefore, by 
virtue of sub-section (1) of Section 14 of .the 
Act he must be regarded as a. tenant of the 
landlord on the determination of Saraswati- 
bai’s tenancy: The contention has no. force. 


The Courts below -have found that the. oc- 


cupation of the petitioner in. the premises 
presently in his possession must be treated as 
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dating back to 1962.and. not- earlier. That 
being so, the benefit iof sub-section (1) of 
Section 14 cannot be available to.the. peti- 
tioner. The benzfit can be claimed by a sub- 
tenant to whom the premises have been law- . 
fully sub-let before the: commencement of the 
Bombay. Rents, Hotel! and Lodging House 
Rates Control (Amendment) Ordinance, 1959, 
Inasmuch as the sub-tenancy of the petitioner 
in the premises has been found to commence 
from. 1962, we must hold that this petitioner 
also has no right to continue in possession. 
This Special Leave Petition must also be re- 
jected. 








11. As regards the remaining special leave 
petitions, it is admitied that they must be 
disposed of on the same footing as Special 
Leave Petition (Civil) No, 5631 of 1981. 

12. In the result these special leave peti- 
tions are dismissed. : 

13. Learned counsel for the petitioners 
pray that tbe petitioners may be allowed to 
continue in possession for a period of 
eighteen months in view of the great diffi- 
culty in securing alternative accommodation 
in Bombay. They point out that the land- 
lord, the first respondent, had agreed in the 
High Court to grant that period to the peti- 
tioners but subject to the condition that the 
petitioners did not move this Court in appeal. 
Having regard to the ‘circumstances of the 
case, it appears to us' appropriate to direct 
that the petitioners shall not be dispossessed 
from the accommodation in their possession 
up to September 30, 1982, provided they 
furnish an undertaking! with the Registrar of 
this Court within one month from today : 

(a) that they will hánd over peaceful and 
vacant possession of the said premises to the 
landlord, the first respondent, on or before 
September 30, 1982. | 

(b) that they shall continue to pay to the 
first respondent by the 7th day of each 
month an amount on account of the use and 


“occupation of‘ the premises equal`to the 


monthly amount paid by them to the licensor 
Saraswatibai under the agreement for licence, 

(c) that they will deposit within three 
months from .tcday in the Court éxecuting 
the decree in Ejectment Suit No. 576/5157 of 
1962 all arrears calculated in accordance with 
the condition (b) mentioned above for the ` 
period commencing with the date of the de- 
cree- in that suit, and 

(d) that they shall hot induct in the said 
premises any other ; person as- sub-lessee, 
licensee or otberwise.., 
- í : Order accordingly. 
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AIR 1981 SUPREME COURT 2001 
(From: AIR 1981 Madh Pra 203) 
R. S..PATHAK AND A. P. SEN, JJ. 
Special Leave Petns. (Civil) Nos. 4034, 
-4350, 4270, 4536-38 and 5074 of 1981, D/- 
' 22-9-1981. 
Madhya Pradesh Ration Vikreta Sangh 
, Society and others etc., Petitioners v, State 
of Madhya Pradesh and others, Respondents. 


Essential Commodities Act (10 of 1955), 
Ss. 3 and 5 — M. P. Foodstuffs (Dis- 
tribution) Control Order 1960, Cl. 2 (a) — 
Scheme for distribution of foodstuffs through 
fair price shops run by Govt. — Preference 
given to consumers’ co-operative societies — 
Scheme not violative of Arts. 14 and 19 of 
Constitution. (Constitution of India, Arti- 
cles 14, 19 (1) (g) and 162). i 

The M. P. (Foodstuffs) Civil Supplies Pub- 
liç Distribution Scheme, 1981, formulated by 

“the State Government under sub-clause (d) 


of Clause 2 of the M. P. Foodstuffs (Distribu- 


tion) Control Order, 1960, introducing a new 
scheme for running of Government fair price 
shops by agents to be appointed under a 
Government scheme giving preference to co- 
operative societies, in replacement of the 
earlier scheme of .running such fair price 
shops through retaii. dealers appcinted under 
Clause 3 of the Order. is not violative of 
Articles 14 and 19 (1) (g) of the Constitu- 
tion, AIR 1981 Madh Pra 203, Affirmed; 
‘AIR 1962 SC 386, AIR 1979 SC 1628, AIR 
1980 SC 299 and decision in Sarkari Sasta 
Anaj Vikreta “Sangh v, State of M. P., DJ- 
26-8-1981 (SC), Foll. (Paras 7, 8, 9, 10) 
The scheme. promulgated on 20-3-1981 does 
not suffer from arbitrariness noris irrational 
to the object sought to be achieved. The 
c State Government after due deliberation, 
took a responsible decision to run the fair 
price shops directly, being satisfied that it 
was necessary so to do with the object of 
distributing foodstuffs at fair prices to: the 
consumers after’ taking into consideration 


the fact that the earlier experiment of running 


these shops through retail dealers was an 
utter failure. The scheme has been designed 
by the. State Government by executive action 
under Article 162 of the Constitution with a 
view to ensuring equitable distribution of 
foodstuffs at fair prices (Parca 7) 


The wider concept of equality before the 


law and the equal protection of laws is that - 


. there shall be equality among equals.. Even 
among “equals there can be..unequal- treatment 
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based on- an intelligible differentia having a 
rational relation to the objects sought to be 
achieved. Consumers’ co-operative societies 
form a distinct class by themselves. Benefits 
and concessions granted to them ultimately 
benefit persons of small means and promote 
social justice in accordance with the direc- 
tive principles. There is an intelligible; 
differentia between the retail dealers who are 
nothing but traders and consumers’ co-opera-: 


- tive societies. The position would have been 


different if there was a monopoly created in 
favour of the latter. The scheme only 
envisages a rule of preference. The formula- 
tion of the scheme does not exclude the re- 
tail traders from making an application for 
appointment as agents. It cannot be 
that the State Government was not actuated 
with the best of intentions in bringing about 
a change in the system of distribution of 
foodstuffs through fair price shops. 

{Para 9} 


The scheme is also not violative of Arti- 
cle 19 (1) (g) of the Constitution as it in no 
way infringes the petitioners’ right to carry 
on their trade of foodgrains. They are free 
to carry on business as wholesale or retail 
dealers in foodgrains by taking out licences 
under the M. P. Foodgrains (Licensing) 
Order, 1964. There is no fundamental right 
in any one. to be appointed as an agent of a 
fair price shop under a Government Scheme. 

(Para 10) 

Further, the questioa whether fair price 
shops in the State of Madhya Pradesh under 
a Government Scheme should be directly 
tun by the Government through the instru- 
mentality of consumers’ co-operative societies 
as its agents or by retail dealers to be ap- 
pointed by the Collector under Cl. 3 of the 
Control Order, is essentially a matter of 
policy with which the Court is not concern- 
əd. However, by the expression “co-opera- . 
tive societies” in the scheme, the Government 
intended and meant “consumers” co-operative 
societies”, and if by mistake there was a 
wrong allotment made to a ‘co-operative so- 
ciety’ which was not a “consumers” co-opera- ` 
tive society”, the Government would take 
steps to cancel the allotment. (Para 9). 
Referred: Chronological Paras’ 
(1981) Decision of Supreme Court, D/- 26-8- 

1981, Sarkari Sasta Anaj Vikreta Sangh 

Tahsil Bamatra v. State of Madhya Pra- | 

desh ; 5,6,7,9. 
AIR 1980 SC 299: (1980) 1 SCC 1 1, 6 
AIR 1979 SC 1628 : (1979) 3 SCR 1014 

6, 7 
"%3 3 SCR 936 5: 


said - 
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Mr. Swaraj Kaushal, Advocate (in SLP 
Nos. 4270 and 4350 of 1981), Mr. S..S. 
Khanduja,. Advocate (in SLP Nos. .4536-38 
and 5074 of 1981); Mr. A. K. Sen with Mr. 
V. S. Dabir, Dr. N.. M. Ghatate and Mr. 
S. VY. Deshpande, Advocates with him (in 
SLFP No. 4034 of 1981), for Petitioner; . Mr. 
Gopal Subramanium, Mr. D. P. Mohanty and 
Mr. R. A. Shroff, Advocates (in SLP Nos. 
4270, 4350, 4536-38, 5074 and 4034 of 1981) 
and S. A. Shroff (in SLP No. 4034 of 1981), 
for Respondents. 


SEN, J.:— The only question involved in 
this and the connected Special Leave Peti- 
tions. directed against. a judgment of the 
Madhya Pradesh High Court is whether the 
M. P. (Foodstuffs) Civil Supplies Public Dis- 
tribution Scheme, 1981, formulated by the 
State Government under sub-clause (d) of 
Clause 2 of the M. P. Foodstuffs (Distribu- 
tion) Control Order, 1960, introducing a’ new 


scheme; for running of Government fair price . 


shops by agents to be appointed under a 
Government scheme giving preference to co- 
operative societies, in’ replacement of the 
earlier scheme of running such fair price 
shops through retail dealers appointed ‘under 
Clause 3 of the Order, is violative of Arti- 
cles 14 and 19 (1) (g) of the Constitution. 

_ 2. To give a short re’sume’. The M: P. 
Foodstuffs (Distribution) Control’ Order, 1960 
(hereinafter called the ‘Control Order’), was 
made by the State Government in exercise of 
the powers conferred by Section 3 of the 
Essential Commodities Act, 1955, read with 
Government of India, Ministry of Food and 
Agriculture (Department of Food), Order 
No. GSR 1088 dated Nov. 15, 1958, to pro- 
vide for distribution of foodstuffs at fair 
prices under a Government Scheme. The 
scheme of the Control Order is that with a 
‘view to distributing foodstuffs at fair prices 
through fair price shops, the Collector would, 
under the “Government Scheme’, appoint any 
person as a retail dealer in respect of food- 
stuffs under Cl. 3 of the Control Order. The 
Control Order was designed to enable the 
State Government to distribute foodstuffs at 
fair prices through fair price shops. In 1977, 
as a matter of policy it was .decided to ap- 
point unemployed graduates as retail dealers 
of Government fair price shops. The whole 
system of distribution of foodstuffs at fair 
price shops to the consumers, however, col- 
lapsed due to flagrant violations of the Con- 
trol Order by the retail dealers. It was found 
that the shops were opened well after the 
appointed time, shops were closed well be- 
fore the time, the consumers were not able to 
obtain their ration easily and very often the 
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traders would withhold the foodstuffs in stoc 
and refuse to sell the same‘to the const 
mers, causing serious inconvenience an 
harassment to them. Another great draw 
back which the Government experienced wa 
that stocks which were required to be lifte 
by the traders were not lifted within the tim 
and more often than not the stocks would be 
come wasted and rendered useless, 


3. In July 1980, the Chief Minister calle 
a Conference of high officials including th 
Director Civil and Food Supplies and the Col 
lectors of various districts. The Collector 
Narrated their experience about the unsatis 
factory manner of working of the ‘hen exis 


ting system of running fair price shop 
through retail dedlers and spoke of th 
plight of the poor consumer. There was : 


meaningful, close and in-depth -discussion a 
the Conference and in‘ the light. of the ex 
perience gained, the Government decidei 
that it was necessary, to Teplace the existing 
system of running fair price shops througt 
retail dealers: by the Government directly 
running these fair price shops through agenti 
appointed by the Collector. It was also de 
cided that these fair price shops should be 
run by consumers’ co-operative societies, In 
the wake of the changes to be brought about, 
the State Government, on Oct, 31, 1980, ac- 
cordingly amended the Control Order by de- 
leting the provisions :relating to running of 
fair price shops through retail dealers and 
providing for running these shops under a 
Government scheme. The expression ‘fair 
price shop’ has been defined by the newly 
added Clause 2 (bb) to mean a shop set up, 
by the Government under the Government 
Scheme. On Mar. 20, 1981, ithe State Gov- 
ernment promulgated the M: P. (Foodstuffs) 
Civil Supplies Public Distribution Scheme, 
1981. ae 

‘4. Under the impugned scheme, the Col- 
lector, by virtue of Cl. 3, was to establish 
fair price shops. In establishing the fair 
price shops, the Collector was to follow cer- 
tain’ guidelines. These are: (á) thet a shop 
should be established for each area with a 
population of 2,000 and the consumers 
should not be required to travel more than 
5 Km. for purchasing foodstuffs, (b) in the 
urban areas for the purpose of demarcation 
of areas, a Ward or a Mohalla is a unit and 
in rural areas the Panchayat is'a urit, (c) the 
location of fair price shop shall be, as far 
as possible, in the centre of such area, for 
meeting the requirements of the residence for 
which it is established. Clause 4 provided 
that the fair price shops would be allotted 
by the Sub Divisional Officer and the allottee 
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wilt have no: legal ownership over the fair 
price shops.. Then a set of zuidelines was 
also issued for the purpose of regulating ‘the 
manner of allotment of fair pricé shops. In 
-making the allotinent of fair price shops, co- 
"operative societies were to’: Je` given top 
priority. In the event of s co-operative 


society im am area expressing ts inability in. 


writing to rum a fair price shep, or if there 
was no such co-operative society in existence 
im such an area, the fair price shop may be 
allotted to others. . The allotment of a fair 
price: slop was to be made after publication 
of x nofification inviting- applications for 
allotment from the publie. Tke applications 
feceived were to be scrutifised om merits 
and. the one who fulfilled the maximum 
qualifications, shall be allotted the shop, . An- 
other set. off principles, was la-d..down deal- 
ing with the manner of working of fair price 
shops, bui they are matters oï detail. One 
important feature is that the fair price shops 
are ta be run under the direct control and 
supervision of the , Collector and the other 
important. feature. is that the fir price shop 
keeper was required to keep sufficient stocks 
of foodstuffs, as, specified by the State Gov- 


etnment or the Callector in that behalf, to | 


prevent hardship and inconverience to the 


consumers. “ Si, 


5. Fhe validity - of the impagned shone 
has beer upheld by’ this Court im Sarkari 
Sasta Anaj Vikrefa Sangh, Tehsil Bamatra v. 
State of Madhya” Pradesh, .dectded on 
August 26, 19381. The main challenge was 
that the scheme created a monopoly in trade 
in favour of co-operative: socÈties ‘and was 
thus: violative of Articles ‘14 and 1s (1) (e) 
of the Constitution.’ This Court, agreéing 

- With the High Court, rejected The contention 
in view of Mannalal Jain v. State of Assam, 
(1962) 3 SCR 936 : (AIR 1962 SC 386)... Ia 
that case, the’ quéstion was whether Ci 5 (e) 
of the- Assam Foodgrains (Licensing and 
Controly Order, 2961, which provided for 
giving preference to co-operative societies 
created a monopoly in frade: -n favour of 
co-operative societies. Om a construction of 
Clause 5 (e) which merely embodied a rule 
of preference in favour öf- co-operative so- 
cieties, this Court in Mannalai Jain’s case 
(supra) held that Cl. 5 (ey did not have the 
effect of creating a monopoly in‘ favour of 
co-operative societies. In upholding the vali- 
dity of Clause 5 (e), the Court olservéd (1962) 
3 SCR 936 at p. 949: : (AIR 1962 SC 386 
af p 395): 

. We are of the view that by -eason of ‘the 
position ‘which co-opérativé societies may 
‘occupy in the ‘village economy cf a particular 
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area, it cannot be laid ‘down ‘as -a general: 
proposition that sub-clause ‘©: Df. Clause 5 of: 


_the Control Order, 1961, is unrélated to the’ 


objects mentioned “in Section 3 -of the Essen- 


tial « Commodities ‘ Act, 1955’ There may be - 


places or areas where co-operative societies 
are in a better position for maintaining: or 
increasing supplies of tice and paddy -and, 
even for securing their equitable distribution 
and availability. at fair prices. i 

The Court, therefore, -repelled the Souten® 
tion that Clause -5.(e)_ had .no. relation what- 
ever to the objects mentioned in Section 3 
of the Act and went onto say: Ibid at. p. 951° 
tot SCR) : {at p. 392 of _ATR): : 


` + Sub-clause (e) of Clause 5, we have’ already . 
stated, enables the licensing authority to give. 
preference to a co-operative society in cer- 
tain circumstances; but it does not create ‘a 
monopoly in- favour of co-operative societies. 
The preference given has a reasonable rela- 
tion to the objects ‘of the legislation set out, 
in Section. 3 of the. Act. ` 


In the Sarkari Sasta Anàaj Vikreta Sangh’ 


zase the impugned scheme .was also chal-' 
lenged on various other grounds’ but the‘ 
Court negatived all the contentions raised 
and. we-need not refer to them-as they are 
not really relevant for our purposes. Suffice 


it to say, the Court pointed out that the. 


scheme had’ been framed by the State Gov-: 
ernment in exercise of its executive function ' 
ander Article 162 of the Constitution; that: 
ander the Scheme the fair price ‘shops were 
to be ran by consumers’ co-operative socie- 
ties; that the scheme was framed by the 
State. Governiient’ in public ’ interest with a’ 
view to’ securitig ‘equitable distribution of | 
foodgrains at fair prices to the consumers, ' 
that the rule of preference to co-operative 
societies does not create’a monopoly in trade 
and is, therefore, not violative of the 'peti-. 
@oners’ fundamental rights under Arts. 14 - 
and 19 (1) (œ) of the Constitution; and that. 
no one hed a fundamental right to ‘be ap. | 
Pointed a Goverment agent for running a. 
fair price shop which was a matter of grant! 
of privilege. The validity of the impugned 
scheme has, Leech been” upheld in all its: 
ie anar) 

6. In support of . these ` petitions, Tearned 
counsel for the petitioners contends „that the | 
real point was not pressed in the „Sarkari . 
asta Anaj Vikreta Sangh’s case (supra). ‘He | 
contends that there is no objection to a State | 
monopoly’ in trade, the action, of the “Gov- 
ernment should iot be‘ arbitrary, irrational 
and irrelevant. If the governmental action . 
Ciscloses arbitrariness, it is to be invalidated 
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‘as violative of Article 14. In support of the 
_contention, he places reliance on certain ob- 
servations of Bhagwati, J. in the Airport 
Authority case (1979) 3 SCR 1014 at p. 1042: 
(AIR 1979 SC 1628 at p. 1642). In dealing 
with the question, Bhagwati, J. observed : 


“It is now well settled ... ... 
cle 14 strikes at arbitrariness in State action 
and ensures fairness and equality of treat- 
ment. Itrequires that State action must not 
be arbitrary but must be based on some 
rational and relevant principle which is non- 
discriminatory; it must not be guided by any 
extraneous or irrelevant considerations, be- 
cause that would be denial of equality ... ... 
The State cannot, therefore, act arbitrarily 
in entering into relationship, contractual or 
otherwise with a third party, but its action 
must conform to some standard or norm 
which: is rational and non-discriminatory.” 
The observations made by. Bhagwati, J. in 
the Airport Authority case (supra) have been 
quoted with approval in Kasturi Lal v. State 
of J. & K., (1980) 1 SCC 1: (AIR 1980 SC 
299). : 

7. It is true that Saoedi to the rule 
laid down in the Airport Authority case 
(AIR 1979 SC 1628) (supra) if governmental 
action disclosed arbitrariness, it would ‘be 
liable to be invalidated as offending against 
Article 14. There can be no quarrel with 
the principles laid down in that case, but the 
difficulty is about the application of those 
principles to the facts and circumstances of 
the present case. We have given a brief out- 
line of the impugned scheme and it cannot 
be said that it suffers from arbitrariness or 
is irrational to the object’ sought to be 
achieved. The State Government after due 
deliberation, took a responsible decision to 
run the fair price shops directly, being satis- 
fied that it was necessary so to do with the 
object of distributing foodstuffs at fair prices 
to the consumers, after taking into considera- 
tion the fact that the earlier experiment of 
running these shops through retail dealers 
was an utter failure. The scheme has been 
designed by the State Government by execu- 
tive action under Art, 162 of the Constitu- 
tion with a view to ensuring equitable dis- 
tribution of foodstuffs at fair prices. As 
already stated, the Court has found in the 
Sarkari Sasta ‘Anaj Vikreta Sangh case 
(supra), the entire system of distribution of 
foodstuffs had collapsed and had become 
‘wholly unworkable due to flagrant violations 
of the provisions of the Control Order by 
the retail dealers. The action of the State 
Government in entrusting the distribution of 
foodstuffs to consumer's’ co-operative: . socie- 
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‘ance with the directive principles. 
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‘ties, though drastic, was an inevitable step 


taken in the interests of the general public. 
not ķound to 
give the fair price: shops to the retail dealers 
under a Government scheme. The. govern-| 
mental action in giving preference to con-|' 
sumers’ co-operative. societies cannot: be 
construed to bs arbitrary, irrational or irt- 
relevant. The impugned scheme does not 
confer arbitrary or uncanalised power on the 
Collector in the matter of grant cr refusal 
of applications for appointment zs agents 
for the purpose of running fair price shops. 
The scheme lays down detailed guidelines re- 
gulating the manner jof grant or refusal of 
such applications. | 


8. The wider ‘concept of equality before 
the Jaw and the equal protection of Jaws is 
that there shall be equality among equals. 
Even among equals there can be unequal 
treatment based on an intelligible differentia 
having a rational relation to the objects 
sought to be achieved. Consumers’ co-opera- 
tive societies form a |distinct class by them- 
selves. Benefits and | concessions granted to 
them ultimately benefit persons of small 
means and promote social justice in accord- 
There is 
an intelligible differentia between the retail 
dealers who -are nothing but traders and 
consumers’ co-operative societies. The posi- 
tion would have been different if there was 
a monopoly created in favour of the latter. 
The scheme only envisages a rule of prefer- 
ence. The formulation of the scheme does 
not exclude the retail traders from making 
an application for lappointment as agents. 
It is, however, urged that the impugned 
schemé is not being implemented as to carry 
out its avowed object. It was said that there 


-was arbitrariness in selection of co-operative 


societies of all descriptions, not necessarily 


` consumers’ co-operative societies. There is 


no merit in the contention that there was 
preferential treatment given to ca-operative 
societies in the „matter of allotment of fair 
price shops. Our. attention was drawn to the 
fact that a fair pricè shop has been allotted 
to Adhivakta (Advocates) Sangh, Jabalpur. 
Advocates are also consumers and there is 
nothing to prevent ;them from forming a 
consumers’ co-operative society for lawyers: 
as a class if they fulfil the conditions laid 
down in the law. We have no reason to 
think that the State Government was not ac- 
tuated with the best of intentions in bringing 
about a change in the system of distribution 
of foodstuffs through fair price shops. 

9. The question whether fair price shops 
in the State of Madhya: Pradesh ` under al 
I = 
| 
] 
} 
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Government scheme should be directly run - 


by the Government through tke instrumenta- 
lity of consumers’ co-operative societies as 
its agents or by retail dealers to be appoint- 
jed by the Collector under Clause 3 of the 
{Control Order, is essentially a matter of 
policy with which the Court is not concern- 
ed. The learned counsel for the State re- 
iterated the assurance given in the Sarkari 
Sasta Anaj Vikreta Sangh case (supra), as 
was done by- the learned Advocate General 
‘before the High Court, that by the expression 
“co-operative societies’ in the scheme, the 
Government intended and meant “consumers’ 
co-operative ` societies”, and that if by mis- 
take there was a wrong allotment made to a 
‘co-operative society’ which was not a 
“consumers’ co-operative society”, the Gov- 
ernment would take steps to cencel the allot- 
ment. 


10. The constitutionality of the impugned 
scheme is also challenged as abridging Arti- 
cle 19 (1) (g) of the Constitution. The short 
answer to the challenge is that the scheme in 
no way infringes the petitioners’ right to 
carry on their trade in foodgrans. They are 
free to carry on business as wholesale or re- 
tail dealers in foodgrains by taking out 
licences under the M. P. Foodgrains (Licens- 
ing) Order, 1964. There is no fundamental 
right in any one to be appointed as an agent 
of a fair price shop under a : Government 
Scheme. 


114. Accordingly, we dismiss the Special 
Leave Petitions with costs. 
Petitions dismissed. 





AIR 1981 SUPREME COURT 2005 
g (From: Gujarat)* 
A. P. SEN AND BAHARUL ISLAM, JJ. 
Criminal Appeal No. 92 of 1981, DJ- 
18-9-1981, 
State of Gujarat, Appellant v. 
Kasam Bhaya, Respondent. 


(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities Act 
(52 of 1974), S. 10 — Preventive detention 
— Periods of 1 year or 2 years mentioned 
in S. 10 — Commence from date of actual 
detention and not from date 3f order of 
‘detention. (Constitution of India, Art. 22). 

In Section 10, both in the first and the 
second part of the section, it has been ex- 


Bie we a ea ee 
*Spl. Criminal Appeal No. 186 of 1979, DJ- 
16-1-1980 (Gujarat). i 
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Adam 


State of Gujarat v. Adam Kasam > 


‘been based on no material. 


‘and not of the Court. 


. (Guj), Reversed. 


S. C. 2005- 


pressly mentioned that the detention will be 
for a period of one year or two years, as 
the case may be, from the date of detention; 
and not from the date of the order of deten- 
tion. The period of one or two years, as 
the case may be, as mentioned in S. 10. will 
run from the date of his actual detention, 
and not from the date of the order of 
detention. If he has served a part of the 
period of detention, he will have to serve 
out the balance. (Para 4) 

Œ} Constitution of India, Arts. 226, 22. 
— Preventive detention — Rule that guilt 
must be proved beyond reasonable doubt — 
Not applicable — High Court’s power under 
Art. 226 — Limited only to see whether 
order is based on some materia} or on ro 
material — Adequacy of material not to be 
examined. Spl. Cr, A. 186 of 1979, Dj- 
16-1-1980 (Guj), Reversed. (Conservation cf 
Foreign Exchange and Prevention of Smug- 
gling Activities Act (1974), S. 3). 

The High Court in its writ jurisdiction 
under Art. 226 of the Constitution is to see 
whether the order of detention has been 
passed on any materials before it. If it is 
found that the order has been based by the 
detaining authority on materials on record, 
chen the Court cannot go further and exam- 
ine whether the material was adequate or 
not, which is the function of an appellate 
authority or Court. It can examine the 
material on record only for the purpose of 
seeing whether the order of detention has 
The satisfaction 
mentioned in S. 3 of the COFEPOSA Act 
is the satisfaction of the detaining authority 
(Para .5) 

Thus where the detention order was pass- 
ed on ground that contraband goods were 
seized‘ from the vessel on which the detenu 
was working as a crew, the detenu could 
not be set at liberty merely because there 
was no material on record to prove know- 
ledge of the detenu with the contraband 
goods in the vehicle. The rule of criminal 
curisprudence that the guilt of an accused 
must be proved beyond a reasonable doubt 
cannot be imported into the law of detention. 
Spl. Cr. A. No. 186 of 1979, DJ- 16-1-1980 
(Para 5) 


Mr, J. L. Nain, Sr. Advocate and Mr. 
R. N. Poddar, Advocate with him, -for Ap- 
pellant; Mr. O. P. Rana, Sr. Advocate 
(amicus curiae), for Respondent. 


BAHARUL ISLAM, J.:— This appeal by 


special leave is by the State of Gujarat and 
is directed against the judgment and order of 


- the. Gujarat- High Court quashing the order 


2006 S.C. 


of detention passed by -the appellant against 
the respondent. 


2. The facts material for the purpose of 
disposal of this appeal and not disputed be- 
fore us may be stated in a narrow compass. 
In exercise of powers conferred on it by 
sub-section (1) of S. 3 of the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 (hereinafter 
called ‘the Act’), the appellant passed the 
order of detention dated 7th May, 1979 
against the respondent on the grounds that 
the respondent and three others, namely, 
Hasan Haji Ismail Subhania, Gulam Hussein 
Hasan Subhania and Salemamad Allarakha 
Jasraya were found in a trawler containing 
eight packages with 4,645 contraband wrist 
watches valued-at Rs. 10,48,700.00, The 
petitioner and Salemamad were members of 
the crew. Hasan Haji was the owner of 
the trawler and his son, -Gulam Hussein, 
was the tindal of the vessel. They were 
intercepted by the Customs Authorities who 
seized the contraband goods and the trawler. 
The petitioner made a statement on 2Ist 
Jan., 1979 before the Customs Officer, admit- 
ting that he was a member of the crew but 
denied any knowledge of the contraband 
goods. He stated that he was engaged as a 


` member of the crew by the owner on the 
- Gaily-wage basis at the rate of Rs. 10/- per 


~ 


day. 
in the statement dated 21st Jan., 1979, the 
respondent admitted that he was the tindal 
of the vessel ‘Shahe-Nagina’ which had 
been seized by the Customs Officer in 1977 
for smuggling wrist watches and that a 
penalty of Rs. 5,000/- was levied against 


him. 
3. The respondent moved the High Court: 


of Gujarat. A Division Bench of the High 
Court by the impugned order quashed the 
order of detention on the ground that: the 


tespondent at the time of joining the vessel 
as a member of the crew had no “full 
knowledge that the vessel was to be used 
for smuggling activity”. The High Court 
held, “the above material on the record, 
therefore, was not sufficient for reaching a 
genuine satisfaction that the petitioner was 
engaged in smuggling activity and it was 
necessary to detain him with a view to pre- 
venting him from indulging in that activity 
in future’ (Emphasis added). According to 
the High Court, “the satisfaction reached 
by the detaining authority cannot be said 
to be genuine on the material which ` was 
placed before the detaining authority”: 

4, At the outset Mr. Rana, appearing 
for the respondent as amicus curiae; raises 


State of Gujarat v. Adam Kasam 


. respondent was. made on 


It was also stated in the grounds that ` 


A-I. R. 


a preliminary objection. The objection is 
that in view of the fact that the maximum 
period of detention mentioned in S. 10 of 
the Act has expired, and as such the appeal 
has become infructuous. It may be men- 
tioned;‘ to appreciate the preliminary objec- ` 
tion, tbat- the order of detention against the’ 
7th May, 1979 
and this appeal was 'being heard on 15th 
Sept., 1981, which was beyond two years. 
Section 10 of the Act is in the following, 
-terms :-—- ‘ 


“The maximum period for which any 
person may be detained .in pursuance of 
any detention order to which the provisions 
of Sec. 9 do not apply and which has been’ 
confirmed under Cl. (f) of S. 8 shall bea 
period of one year from the date of deten- 
tion or the specified period, whichever period 
expires later, and the maximum period for 
which any person may be detained in pur- > 
suance of any detention order to which the 
provisions of S. 9 apply and which has 
been confirmed under Cl. (f) of S. 8 read 
with sub-section (2) of S. 9 shall be a period 
of two years from the date of detention or 
the specified period, whichever period expires 
later.” 


We have not been told by Mr. Rana whe- 
ther the first part or the second part of Sec- 
tion 10 applies to the facts of the case. He 
has made the submission on the assumption 
that the second part of Section 10 applies 
and the period of two years prescribed by 
the second part already expired. In our 
opinion, the submission has no force. In 
Section 10, both in the first and the second 
part of the section, it has been expressly 
mentioned that the detention will be for a 
period of one year or two years, as the case}. 
may be, from the date of detention, and not 


from the date of the order of detention. If 


the submission of learned counsel be accept- 
ed, two unintended resulis follow: (1) if a 
person against whom an order of detention 
is made under Section 3 of the Act, he can 
successfully abscond till the expiry of the 
period and altogether avoid detention; and 
(2) even if the period of detention is inter- 
rupted by the wrong judgment of a High 
Court, he gets the benefit of the invalid order 
which he should not. The period of one op 
two years, as the case may be, as mentioned 
in Section 10 will run from the date of his 
actual detention, and not from the date ofj‘ 
the order of detention. If he hag served a 
part of the period of detention, he will have 
to serve out the balance. Whe preliminary 
objection is overruled. 
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25. Now: to turn to the merit. The. order 
of ‘High Court is clearly erroneous, The 
High Court has misdirected. itself to its 
jurisdiction to’ ‘inquire into the order’ of” de- 
tention by an authority. The High Court, 
jaccepting the contention’ of the counsel of 
the detenu, before it has held that there was 
no material on record to prove knowledge of 
the detenu with the contraband goods in the 
vehicle. By implication, the- High Court has 
erroneously . imported -the rule of criminal 
jurisprudence that the guilt of an accused 
must be proved beyond a.reasonable doubt 
into the law of detention. The High Court 
in its writ jurisdiction under Art. 226 of the 
Constitution is to see whether the order of 
detention has been passed on any materials 
before it. If it is found that the.order has 
been based by the detaining authority on 
materials on record, then the Court cannot 
go further and examine whether the. mate- 
rial was adequate or not, which is the func- 
tion of an appellate authority or Court. It 
can examine the material “on record only for 
the purpose of seeing whether the order. of 
detention has been based on no material. The 
satisfaction mentioned in Section 3 of the 
Act is the satisfaction of the detaining auth- 
ority and not of the Court. The judgment 
of the High Court, therefore, is liable. to be 
set aside. We set aside the order of the 
High Court and allow the appeal. 


Appeal allowed. 


AIR 1981 SUPREME COURT 2007 
(From: Madhya’ Pradesh) 
O. CHINNAPPA REDDY en? 
BAHARUL ISLAM, JJ. 
Criminal Appeal ‘No. 252 of 1975, Dj- 
17-2-1981. 
State of Madhya Pradesh, Appellant x v 
Dayaram Hemraj,: Respondent. , 


“Penal Code (45 of 1860), S. 302 — Murder 
case — Conviction on basis of judicial and 
extra-judicial confessions — Both confessions 
found rejectable by High Court — ‘Acquittal 
of accused by it is proper. (Evidence Act 
(1872), Ss. 24, 26; Criminal P, C. (2 of 
1974), Ss. 164, 386). i 


The accused, in case of murder, had made 
an extra-judicial confession and .a. judicial 
confession. The confession recorded by the 
Magistrate was recorded in the. form of ques- 
tions and answers and while recording con- 


fession the accused was virtually cross- 


IY/JY/E364/81/VNP - 


Statė of: M. P. v. Dayaram aie 


-S. C. 2007: 


examined: and whatever «he said- was. in 
answer to leading. questions put by the 
Magistrate. Moreover the extra-judicial con- 


fession madé by the atcused was containing 
several discrépancies regarding the persons to 
whom the confession was made and the oc- 


‘casions -when -the confession’ was made and 


what precisely was said by the accused. The 
High Court rejected both the confessions and, 
acquitted thie accused. ° 


z Held, that the rejection, of | confessions was 
proper. Acquittal of accused by High Court 
confirmed. Decision of Madhya Pradesh 
High Court, Affirmed. (Para. 1) 


JUDGMENT :— The sole respondent in 


: this appeal was, convicted“ _by the learned 


Sessions. Judge, Sagar for the murder of his 
wife and child. On appeal the High Court 
of: Madhya. Pradesh acquitted the respondent 


‘of both the charges. The State has prefer- : 


red this appeal. After having been taken 
through the relevant’ record by the learned 
counsel for the State and Shri Bhagat, who. 
appeared as' amicus curiae for the respondent, | 
we do not ‘think that this is a fit case for 
interfering with the order: of acquittal.’ The 
conviction by ‘the trial Court was based om’ 
an extra-judicial confession said to have been , 
made by the accused to P. Ws. 1, 7 and 10 
and a judicial: confession recorded by the 
learned Magistrate. ‘The High Court. reject- 
ed both the confessions. We think that the, 
High Court did so for proper reasons. Thef- 
confession recorded by .the Magistrate was) 
recorded in the form of questions - and/ 
answers. The record shows that he wasi. 
virtually cross-examined and whatever he 
said was in answer to leading questions put 
by the learned Magistrate. We think that 
the confession was ‘rightly excluded by the 
High Court. The extra-judicial confession 
said to have been made by the accused to 
P.'Ws. 1,7 and 10 doesnot also inspire much 
confidence. The High Court has noticed 
several -discrepancies regarding the.. per- ' 
sons to whom the confession was made, 
the occasions when the confession was made : 
and what precisely was said by the accused. ` 
Having regard to these discrepancies, we do,' 
not think that we would be. justified in ‘taking|" 
a different view from the view taken by the|_ 
High Court when we aré rime with an 
order of acquittal © . 
2. The appeal fails and is dismissed. 
3. We are grateful to Shri Bhagat for the ` 
assistance rendered Py him. 
. _ Appeal dismissed. 
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AIR 1981 SUPREME COURT 2008 (9) 
(From: Delhi) . 
A. C. GUPTA AND D. A. DESAI, JJ. 
Criminal Appeal No. 39 of 1981, D/- 16-1- 
` 1981. 


Krishan Lal, Appellant v, State (Delhi Ad- 
ministration), Respondent. 


Arms Act (54 of 1959), S. 37 — Penal 
Code (1860), Ss. 397, 34 and 392 — Accused 
convicted and sentenced under Ss. 397, 34 of 
Penal Code and under Section 37 of Arms 
Act respectively — Convictions altered and 
sentence reduced in view of facts and circum- 
stances of the case showing the offence to be 
in fact under Section 392 -of Penal Code. 
(Decision of Delhi High Court, Reversed). 

(Para 2) 


JUDGMENT :— The appellant was con- 
victed under Section 37 of the Arms Act and 
also under Section 397 read with Section 34 
of the Penal Code and sentenced to suffer 
rigorous imprisonment. for one and a half 
years and seven years ‘respectively. He was 
also directed to pay a fine of Rs. 200 for 
the offence under Section 397 and in default 
to -suffer rigorous imprisonment for one 
month. 

2. Having considered the facts and cir- 
cumstances of the case, we think that the se- 
cond offence really falls under Section 392 
of the Penal Code. We alier the conviction 
accordingly and reduce the sentence to 
rigorous imprisonment for three years. The 
appeal is allowed to the extent. indicated 


above. 
$ Appeal allowed. 


TY/JY/E407/81/SAD 





_ AIR 1981 SUPREME COURT 2008 (2). 
(From: Allahabad) 
S. MURTAZA FAZAL ALI AND 
A. VARADARAIAN, JJ. 

Criminal Appeal No. 73 of 1981, D/- 28-1- 
1981. 

Shahzade, Appellant v. State of Uttar Pra- 
desh, Respondent. 

Constitution . of India, Art. 136 — Appeal 
to Supreme Court — Interference with exer- 
cise of discretion — Accused 77 years old 


convicted under Section 452, I. P. C. and - 
` sentenced to 4 years R. I. — Sentence reduced - 
to 6 ‘months R. L and.madé coucurtent with. 


sentence . under Section 323: read with $: 34, 


TY/FY/E411/81/VVG > > 


Fahimuddin: v. State of: U. P. - 


A. LR 


I, P. C. in view of old age. (Penal Code 
(1860), S. 452). (Para 2) 
JUDGMENT :— In ‘this appeal, Special 


leave granted was confined to the question 


of sentence only. : N 


2. Having heard the learned counsel for 
the parties and having gone through the 
judgments of the Courts below, we find that - 
in the peculiar circumstances of this case and 
having regard to the very old age of the ap- 
pellant Shahzade, who is more than 77 years 
of age, there is some, room for reduction in| 
the sentence. We, , therefore, . reduce the: 
sentence of the appellant under Section 452, 
from four years to six months’ rigorous im- 
prisonment and make it concurrent with the 
sentence awarded under Section 323 read with 
Section 34, I. P. C. | 

3. With this modification in the sentence, 
the appeal is dismissed. ° 

Appeal dismissed. * 


1 
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AIR 1981 SUPREME COURT 2008 (3) 
(From: Allahabad) 
R. S. SARKARIA AND 
E. S. VENKATARAMIAH, JJ. 


Civil Appeal No. 27 of 1981, Dj- 15-1- 
1981. ; 


Fahimuddin and E e Appellants v. State 
of U. P. and another, Respondents. 


Criminal P. C. (2 of 1974), S. 320 (2), (5) 
— Accused convicted under Ss. 324, 325, 
I. P. C. — Parties requesting Supreme Court 
to allow composition of offences — Parties 
also filing composition deed in High Court 
— Permission to composition granted. Judg- 
ment of Allahabad High Court, Reversed. 
(Penal Code (1860), Ss. 324, 325), (Para 1) ` 


JUDGMENT :— Special leaye granted, 
After carefully perusing the: record, we find 
that the offence disclosed against the appel- 
lants is one under Section 324 read with Sec- 
tion 325 of the Indian Penal Code. These 
offences are compoundable with the permis-/ 
sion of the Court. .The parties have made, 
a request that they i should be allowed to 
compound the case and they have also filed 
a composition deed iin the High Court. In 
view of this, the permission to compound the 
offence is granted and in consequence the 
appeal is allowed and the appellants are ac- 
auited of the charges levelled against. them. 
i Appeal allowed. * 


p 
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AIR 1981 SUPREME COURT 2009 (1) , 


Y. V. CHANDRACHUD, C. J. AND 
E. S$. VENKATARAMIAH, J. 
. Writ Petn. No. 976 of 1979, D/- 12-1-1981. 
, Ujjagar Singh and another, -Petitioners v. 
Union of India and others, etc., Respondents. 


Penal Code (45 of 1860), Ss. 53 and 302.— 
Sentence — Commutation of — Petitioner 
only 17 years of age when offence was com- 
mitted — Sentence of death commuted to life 


imprisonment in consideration of his extreme . 


young age. (Para 2) 

ORDER :— Mr. S. K. Bisaria says that 
the petitioner, Ujjagar Singh is reported to 
have died while in jail but that no informa- 
tion is supplied and despite inquiries, as to 
how and in what circumstances he died. We 
direct the Superintendent of the Ferozepur 
Central Jail to submit a written explanation 
to this Court within two weeks from today 
as regards the circumstances in which Ujjagar 
Singh died in the Jail.. The Writ Petition may 
be listed before the Court after two weeks. 

2. In so far as the other Writ Petitioner 
is concerned, namely Lal Singh, it is clear 
from the certificate issued by the Jail autho- 
tities, which Mr. Bisaria has produced before 
us, that he was only 17 years of age when 
the offence was committed. Taking into con- 
sideration the extreme young age of the peti- 
tioner, we set aside the sentence of death im- 
posed upon him and sentence him to life im- 
prisonment. 

3. The Writ Petition shall stand disposed 
of accordingly in so far as the petitioner Lal 
Singh is concerned. 


_ Order accordingly. 
TY /JY/E362/81/VNP 


AIR 1981 SUPREME COURT 2009 2) 
(From: Allahabad) 
P. N. BHAGWATI AND 
BAHARUL ISLAM, JI. 
Criminal Appeals Nos. 35-37 of 1981, D/- 
9-1- 1981.. 
Chakareshwar Nath Jain, Appellant v. 
State of Uttar Pradesh, Respondent. 
' Criminal P. C. (2 of 1974), Ss. 401 and 
309 — Procedure — Adjournment — High 
Court adjourning all cases of parti- 
“cular Advocate for particular period — 
_ Hearing of revision application in ‘which that 
- Adyocate was appearing for appellants on 
star‘ing day of such period — Ex parte order 


TY/JY/E363/81/VNP 


Wing Commander, J, Kumar -v. ‘Union ‘of India 


S.C. 2009 


passed by High Court in disposing such revi- 
sion application — Invalid. Decision of 
Allahabad High Court, Reversed. (Para 2) 

JUDGMENT :— It appears from para 7 
of the petition for Special Leave which has 
not been controverted on behalf of the re- 
spondent, that the learned Chief Justice of 
the Allahabad High Court had adjourned the 
cases in which Mr. S. N, Aggarwal was ap- 
pearing as advocate for the period 29th May, 
1978 to 9th July, 1978 and, therefore, he' was 
under the impression that his cases would 
not be taken up for hearing on any day 
during this period. Unfortunately, due to 
some oversight the revision application of 
the appellant in which Mr. S. N. Aggarwal 
was appearing as advocate was taken up for 
hearing on 29th May, 1978 and despite the 
absence of Mr. S. N. Aggarwal, it was heard 
ex parte and dismissed on merits. It is 
obvious that the’ revision application should 
not have been taken up for hearing on 29th 
May, 1978 when the learned Chief Justice 
had adjourned the cases of Mr. S. N. Aggar- 
wal and had directed that they should not be 
placed for hearing during the period 29th 
May, 1978 to 9th July, 1978. The order dis- 
posing of the revision application of the ap- 
pellant ex parte must, therefore, be set aside 
and the revision application must be remand- 
ed to the High Court for disposal according 
to law. 


2. We accordingly allow the appeal, set 
aside the order passed by the High Court 
dismissing the revision application of the ap- 
pellant and direct that the revision applica- 
tion may be heard by the High Court in ac- 
cordance with law, after giving opportunity 
to the appellant of being heard. It would 
be preferable if the revision application is 
heard by a learned Judge other than the one 
who disposed of the revision application. 

3. The bail already granted will continue 
for a period of three weeks within which it 
will be open to the appellant to apply for 
bail to the High Court. 

Appeal allowed. 


AIR 1981 SUPREME COURT 2009 (3) 

A. D. KOSHAL AND V. B. ERADI, JJ: 

Civil Misc. Petition No. 3384 of 1981 in 
Civil Appeal No. 1742 of 1980, D/- 18-2- 
1981. 

Wing Commander, J. Kumar, Petitioner v. 
Union of India and others, Respondents. 

Constitution of India, Art. 226 — Bias — 
Constitution. of Departmental Selection Board. 
tt BA SA eee sigh alte ay NS or 


TY/FY/E360/ 81/VNP 


2010 S.C, Syed Israr’ Masood 


for recommending promotion — Minimum 
umber of members required to form Board 
not prescribed — Appeal filed by petitioner 
against two members of Board, pending in 
Supreme Court — Petition for restraining 
such members from taking part in proceed- 
ings of Board can be allowed — Proceedings 
of Board would not be invalidated merely 
because of deletion of suck members. (Civil 
Services — Promotion); (Administrative law 
— Bias). (ara 1) 

ORDER :— The main grouse of the peti- 
tioner whom we have heard in person is that 
respondents 4 and 5, against whom the ap- 
peal is mainly directed, are members of the 
Selection Board which is meeting tomorrow 
and which is to interview him. We are told 
by learned Counsel for the Union of India 
that no minimum number of members is re- 
quired to form the Board and that even if 
a couple of members out of the strength of 
present nine stay away the proceed- 
ings of the Board would not be in- 
validated. In the circumstances we direct 
that respondents 4 and 5 shall not take part 
fn the proceedings of the Board at its meet- 
ing to be held tomorrow. and the day after 
in so far as selection for promotions to the 
-posts of Group Captains are concerned. Ex- 
cept for this no relief is- granted to the peti- 
tioner. The order made by this Court on 
the 28th Oct., 1980 shall remain valid . and 
binding. 2 

ay < Order accordingly. 


AIR 1981 SUPREME. COURT 2010 (t) 
A. C. GUPTA AND D. A. DESAI, JJ. 
‘Civil Appeal No. 268 of 1981, D/- 22-1- 

1981. i f 
M/s, Rajindra Kumar & Co. and another, 
Appellants v. Smt. Vijaya Rani, Respondent. 
Constitution of India, Art. 136 — Finding 
of fact — High Court setting aside finding 
of trial Court which was an inference of fact 
— Beyond its jurisdiction — Finding of trial 
Court resfored — Decision of High Court, 
Reversed. @ara 2) 
ORDER: a 
2. We think that the High Court was not 
within its jurisdiction in setting aside a find- 
ing which was really an inference of fact 
from the evidence. We, ‘therefore, allow the 
appeal, set aside the order of the High Court 
and restore that of the.trial Court. There 


will be 1 no order as to costs. 
Appeal allowed. 








TY (LY /E190/81/DVT 


v, State of M. P.. 


Á.L R. 


AIR 1981 SUPREME COURT. 2010: (2) 
(From . Madhya Pradesh)* 
A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 


Civil Appeal No, 2060 of 1970, Dis. 
1-10-1981. 


Syed Israr Masood, Appellant v, The 
State of Madhya Pradesh, Respondent. 

Contract Act (9 of, 1872), Secs. 62, 73 
— Auction sale of forest coupes — Sub- 
sequent declaration of areas therein as 
“reserved”? — Contract substantially 
altered Plaintiff (auction-purchaser) 
could repudiate contract — Held, plain- 
tiff could claim refund of first instal- 
ment of sale price, ‘but not damages. 
F. A. No. 100 of 1965 D/- 26-8-1969 
(M. P.) Reversed.” | 4. 

In an auction sale’ of certain forest 
coupes the details regarding the quantity 
and quality of timber available for cut- 
ting were announced by Range Officers 
and it was on basis of the said informa- 
tion that the participants in the auction 
were invited to bid. However, on inspec- 
tion by plaintiff (auction-purchaser) and 
his men the quantity of timber actually 
available for cutting’ in the concerned 
coupes was found tobefar short of the 
quantity announced at the time cf auc- 
tion. Subsequent to: auction substantial 
areas in concerned coupes were declared 
to be “reserved”. The plaintiff had cate~ 
gorically complained to the Department 
in this regard. Advising the bidder to 
verify the contract . area and produce, 
there was a condition in the sale notice 
(prior to auction) that no claim for com- 
pensation would lie against State Gov- 
ernment, if details were found to be in- 


correct, In suit for: recovery of first, 
instalment of sale price. together with 
damages : 


Held, that although the plaintiff could 
not claim compensation from the State 
Government, it was open to the plain- 
tiff to repudiate the: contract and claim 
a refund of the first- instalment of sale 
price, as the very foundation of the con= 


tract was substantially altered. FL A, 
No, 100 of 1965, D/- 26-8-1969 (Madh 
Pra), Reversed. (Para 2 to 11) 


Mr. Harbans Singh, for Appellant; Mr, 
Gopal Subramaniam,’ Mr. D. P. Mohanty 
and Mr. R. A. Shroff, ` Advocates, for 
Respondent. 
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-V. BALAKRISHNA ERADI,--3.:— This 
appeal by certificate granted. by. the 
High Court of Madhya Pradesh under 
Article 133 (1) (a) arises out of a suit— 


- Regular Civil Suit No .7-A of 1963—on 


M 


_ Of the two 


the file of the First Additional District 
Judge, Bhopal instituted by the appel- 


lant herein against the State of Madhya 


Pradesh, for: recovery of a sum of 


Rs. 29,500/-. from the defendant by way 


of refund of the first instalment of the 
sale price deposited by the plaintiff 
with the Forest Department of the de- 
fendant-State: pursuant to an auction 
of two forest coupes held on August 17, 
1960, together with damages alleged to 
have been sustained by the plaintiff on 
account of alleged breach of contract by 
the defendant. The plaint contained a 
further prayer that the defendant should 
be restrained by a permanent  injunc- 
tion from taking any -steps to recover 
from the plaintiff thè second and third 
instalments of the sale price for which 
the two coupes: had been knocked down 
in favour of the plaintiff at the auc- 
tion sale. ` i pi 

2. The trial Court held that the plain- 
tiff is entitled: to recover from the de- 
fendant Rs, 17,500/- by way of refund 
of the first instalment of the sale ‘price 
coupes, but ‘rejected the 
plaintiffs claim for recovery of damages. 
Accordingly, a decree was passed in the 
plaintiff's favour for recovery of Rupees 
17,500/- with proportionate costs. The 
plaintiff's prayer’ for thë relief of per- 
manent injunction was also granted by 
the trial Court. 

3. The State (defendant) carried the 
mattér in appeal before the High Court 
of Madhya Pradesh. The High Court 
took the view that the plaintiffs claim 
for refund of the first instalment of the 
sale price was unsustainable inasmuch 
as he had not proved that the number 
of trees which were actually available 
for extraction in the two coupes, accord- 
ing to the proper markings, was less 
than the number of trees which was 
covered by the assurance given to the 
contractor at the time of the auction. 
As regards the relief of permanent in- 
junction, the High Court-held that from 
the notice (Exh. -P-7) issued by the con- 
cerned Divisional Forest Officer to the 
plaintiff on April 17, 1961, it was seen 
that the Government had indicated to 
the plaintiff its intention to terminate 
the contract before the second: instal- 
ment had become due and hence the 
only right which’ the. ..Govern- 
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ment thêreafter had was to 
realise from the. plaintiff the 
deficiency; iif any, occasioned by a 
resale of the'two coupes. In this view, © 
the High Court held that the Govern- 
ment had no longer:the right to claim 
from the. plaintiff the ‘balance of the 
sale consideration represented by the 
secorid and third instalments and that 
the decree for permanent ~injunction 
granted by the trial Court did not, 
therefore, call for any interference, Ac- 
cordingly, ‘the: appeal filed by the de- 
fendant was allowed in part by thé 
High Court and the decree granted to 
the plaintiff by the trial court for re- 
covery.” of Rs. 17,500/- was set aside, 
Hence, this appeal by the plaintiff, 


4. The facts of the case on which 
there is no dispute are as follows. On 
July 22, 1960, the Forest Department of 
the’ State Government of Madhya Pra- 
desh published in the State Gazette a 
notice notifying for general informa- 
tion that forest contracts of East Bhopal, 
Forest Division will be settled by public 
auction to be held by the Divisional 
Forest Officer at Sader Manjil, Bhopal 
on August 17, 1960. . The plaintiff at- 
tended the said auction after having 
deposited. the requisite earnest money 
and furnished the solvency certificate 
for the sum of Rs. 1;50,000/-. At the 
time of the auction, the respective Range 
Officers announced the details of the 
quantities of the forest produce availa- 
ble in ‘each coupe. In the said announ- 
cement, the total number of trees of 
each species available in each coupe as 
also their girth. etc., were announced by 
the concerned Range Officers and the 
bids were. invited on the basis of the 
said information given out to the intend- 
The plaintiff was the high- 
est bidder in respect of two coupes; 
namely, Searmau’ Coupes C/2 “A” and 
“B”, The plaintiffs bid of Rs. 69,000/- 
for those two coupes was accepted by. 
the Auctioning Officer and pursuant 
thereto, the plaintiff deposited on July 
22, 1960 Rs, 16,250/- being the balance 
of the first instalment of Rs. 17,250/- 
after adjustment of the earnest money. 
already deposited. The plaintiff also. 
produced a solvency certificate and ex- 
ecuted the requisite Security Bonds. On 
October 27, 1960, the plaintiff wasin- 
formed by the concerned Divisional 
Forest Officer that the security bonds 
furnished by the plaintiff were accepted 
and thatthe contract in“respéect of the 
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two coupes was sanctioned in his favour 
by the Chief Conservation Officer of 
Forests. By the said communication, 
the plaintiff was directed to proceed to 
the site and sign tha ‘coupe boundary 
certificate’ before the Range Officer for 
getting possession of the two coupes. 


5. The plaintifi’s case is that when, 
in pursuance of the aforesaid intimation, 
he visited the two coupes and conduct- 
ed a detailed inspection of the 
available for extraction, he found that 
the coupes did not contain the forest 
produce as announced at the time of 
auction, that a very large number of 
big trees which had been marked for 
felling and given serial numbers did not 
bear hammer marks eithér at the breast 
height or at the bottom, with the result 
that the Contractor was debarred under 
the rules from felling those trees, 
that similarly a large number of trees 
which were hammer marked had not, 
however, been given serial numbers and 
that a large number of trees situated 
along the bank of a Nala in Coupe No, 2 
“B” which had been marked for felling 
and had been serially numbered were 
found to have been subsequently “re- 
served”, with the result that it was no 
longer open to the Contractor to cut 
any of those trees, The plaintiff states 
that the aforesaid vital discrepancies 
and irregularities were pointed out by 
him to the Range Officer and inasmuch 
as the number of trees available for 
cutting in the two coupes was found to 
be very much short of the quantity and 
quality of the forest produce given out 
at the time of auction as being avail- 
able in the two coupes, he refused to 
sign the boundary certificate. There- 
‘after, correspondence concerning the 
matter passed between the plaintiff and 
the Department, but notwithstanding 
joint inspections of the site and deli- 
berations the parties could not reach 
any agreement. The plaintiff took the 
stand that unless the Department was 
ready and willing to put him in posses- 
sion of the forest produce conforming 
to the quantity and quality of timber 
announced at the time of the auction, he 
was entitled to repudiate the contract 
and claim a refund of the amount re- 
mitted by him by way of first instal- 
ment of the sale price. The Forest De- 
partment issued a notice to the plain- 
tiff on April 17, 1961, calling upon him 
to show cause why the contract should 
not be terminated and the two coupes 
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‘Treauctioned at the plaintiffs risk. . In 
the meantime, on January 19, 1961, the 
Plaintiff had been served with a notice 
requiring him to deposit the: second. 
instalment of Rs, 17,250/- and threaten- 
ing that in the event of failure io comp- 
ly with the said demand, the amount 
will be-recovered as arrears ot-land re- 


venue. Subsequently, the Forest au- 
thorities of the State initiated action 
for recovering from: the plaintiff the 


sum of Rs. 34,500/- purporting to be the 
second and third instalments of the sale 
price, and a notice of demand under 
Section 146 of the Madhya Pradesh Land 
Revenue Code was issued to the plain- 
tiff by the Tehsildar, Bhopal. Thereupon, 
the plaintiff instituted the present suit 
praying for the relief aforementioned, 
after serving on the defendant a due 
notice under S. 80, Civil P. C. 


6. Admittedly, the auction sale was 
of the right to cut the trees which had 
been marked and numbered in the 


-entire area covered by the two coupes 


in question. Details regarding the 
quantity and quality of timber availa- 
ble for cutting in the réspective coupes 
were announced by the concerned 
Range Officers at the time of auction 
and it was on the basis of the said in- 
formation that the participants in the 
auction were invited to bid. The trial 
Court as well as the High Court have 
concurrently found that an assurance 
had been given by the Department at 
the time of the auction that the two 
coupes contained the specified quantity 
of timber of different varieties and 
girth and that the details then given 
were as set out in the tabular statement 
appended to paragraph 3 of the written 
statement of the defendant. The plain- 
tiff (examined as P.W. 2). and P. Ws. 3 


to 6 all of whom had inspected the 
coupes subsequent to the auction sale 
have sworn that the quantity of the 


timber that was actually available for 
cutting in the two coupes was far short 
of the quantity announced at the time 
of the auction. The oral testimony given 
by them is corroborated by the state- 
ments contained in Exhibits P-1, P-3, 
P-5, P-6 and P-8, which are copies of 
the various representations made by 
the plaintiff to the Offices of the Forest 
Department after he found out on in- 
spection of the coupes that there was 
vast divergence between what was an= 
nounced at the time of the auction as 
the- quantity of the timber available for 
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cutting from ‘the two coupes in question 
and the quantity that was actually found 
to be available. Even though the then 
Sub-Divisional Forest Officer, who was 
examined as D. W.2,: has stated in the 
evidence that after receip: of the plain- 
tiffs complaint, he inspeczed the coupes 
and submitted a detailed inspection. re- 
port to the Divisional Forest Officer, the 
defendant did not produce the said re- 


` port in Court.’ It has also come out in 


the evidence of D. W. 3, who was the 
Forest Guard in the aree concerned at 
the relevant time, that he had submitted 
to the Range Officer a report contain- 
ing details of the timber available’ for 
cutting in the two coupes The afore- 
mentioned two reports wculd have been 
of valuable assistance ir determining 
the extent of shortfall, ic any, in © the 
quantity. of timber actually ` available 
for cutting in the two coupes when com-~ 
pared with the particulars given out at 
the auction. The non-prcduction of the 
two reports by the defendant, who alone 
was in possession of the documentary 
evidence capable of throwing. light on 
the subject-matter of this crucial issue? 
assumes significance in viw of the ad- 
mission made by D. W. = that during 
his inspection of the coup2s pursuant to 
the complaint received from the plain- 
tiff he had found that there were- some 
trees which had been numbered for 
cutting but had not seen hammer 
marked, that there . were some other 
trees which contained hemmer : marks 
only at one place instead of at the base 
as well as at breast height, as required 
under the rules, and that there were 
still some other. trees which had’ been 
marked by hammer but had not been 
assigned any number. The inspection 
report prepared by this witness which 
has been suppressed is a very material 
document since the witness has sworn 
that he had actually counted and noted 
the precise number of tres in respect 
of which such irregularities were found 
to have been committed. Another im- 
portant admission made by this witness 
is that there was some truth in the 
complaint of the plaintiff with respect 
to. the ‘reservation’ of the Nala, 


7. The evidence clearly shows that 
there was a large number of trees of 
different varieties situated on the bank 
of a Nala in Coupe No. 2 “B” and they 
had been hammer marked and- serially 


‘numbered: for cutting and removal, .At 
_ the time of the auction sale,. the Depart- 


P 
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ment. -had treated these trees as being 
available for extraction by the Contra- 
ctor and it was‘on that basis that the 
particulars regarding the total quantity 
of timber. belonging to different spe- 
cies available for cutting in the two 
coupes were announced to the bidders. 
However, subsequently, the area com- 
prising the bank of the said Nalla was 
declared as “reserved”, with the result 
that there was a prohibition against 
cutting of the trees from the said ‘re- 
served’ .area. The plaintiff in his evi- 
dence, as P. W. 2, has stated that there 
were about 300 teak trees in the area 
forming the bank of the Nala and that 
the value of those trees would amount 
to between Rs, 10,000/- and Rs. 12,000/-. 
Though three officers of the Forest De- 
partment were examined on the side of 
the defendant, the aforesaid testimony 
given by the plaintiff has not been con- 
troverted by them. ` l 
aforesaid 


8 Notwithstanding the 


facts brought out in the evidence, the 
High Court summarily rejected the 
plaintiffs contention based on the 


factum of reservation of the trees stand- 
‘ing on the bank of Nala by stating as 
follows: . - 


“But there is nothing in the plaintiff’s 
complaints to the Department at any! 
stage alleging that this reservation had 
been made: after the auction had taken 
place, The idea appears to be an after- 
thought. The mere oral statement of 


‘the plaintiff and his witnesses that this 


marking for reservation had taken place 
after the auction, on the ‘basis that they 
did not see these markings about -re- 
servation of the trees near the Nala 
when they had gone to that forest on 
earlier occasions, are wholly insufficient 
to come to the conclusion that the Nala 
area had been reserved after the 
auction.” i 
The aforesaid reasoning is based entire- 
ly. on the assumption that in none of 
the complaints preferred by the plain- 
tiff before the Departmental Officers, had 
it been alleged by him, that the re: 
servation of the trees on the bank of 
Nala had been made after the- auction 
had taken place. A mere reference to 
Exh. P-1 is sufficient to. show that the 
aforesaid assumption made by the High 
Court is wholly erroneous. Exh. P-1 4s 
a copy of the representation dated De- 
cember 28, 1960 submitted by the plain- 


tiffto -the Divisional- ‘Forest’ . ‘Officer 
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(East), Bhopal. In para 4 thereof, the 
plaintiff had stated as follows : 

“That the applicant inspected the 
coupe in or about the first week of 
November 1960 to give the coupe boun- 
dary certificate as is’ required under 
Clause 2 of the draft agreement deed. 
During this inspection the applicant 
was surprised to know that there were 
numerous irregularities committed in 
the marking of trees and huge area 
containing the Forest produce marked 
for sale in the said coupe was subse- 
quently reserved”. 

(Underlining supplied) 
Thus, the correct factual position is 
-that the plaintiff had categorically com- 
plained to the Department that a subs- 
tantial area containing the forest. pro- 
duce, which had all been originally 
marked for sale, had been subsequently 
‘reserved’, with the result that the 
` quantity of timber available for extrac- 
tion had become substantially reduced. 
The criticism made by the High Court 
that .the argument advanced. by the 
plaintiff was the result, of an after- 
thought, was therefore not justified. 


9. We may at this stage refer to 
condition No. 3 in the sale-notice (Exh. 
D/1) on which strong reliance was placed 
on behalf of the respondent. That con- 
dition reads: : 

“The details of quantities of forest 
produce announced at the time of auc- 
tion are correct to the best of the know- 
ledged of the Divisional Forest Officer 
but are not guaranteed to any extent. 
‘The intending bidders are, therefore, 
advised to inspect on the spot the con- 
tract area and the produce they intend 
to bid for with a view to satisfy them- 
selves about its correctness. No claim 
shall lie against the State Government 
for compensation or any other relief, 
if the details of the quantities are sub- 
sequently found to be incorrect.” ° 
In our opinion, the trial Court was per- 
fectly right in its view that, while the 
said condition will operate to prevent 
the Contractor from claiming any dama- 


ges or. compensation from the State 
Government on the ground that the 
details of the quantity of the forest 


produce were subsequently found to be 
incorrect, it will not preclude him from 
repudiating the contract on its being 
found that there was substantial vari- 
ance between the particulars furnished 
at the time of the auction. re- 
garding the quantity and quality 
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of timber that will be available for ex- 
traction in the concerned coupes and 
the quantity etc., of tree growth actually 
found to be available on the site. It 
has been clearly established by the- evi- 
dence in this case that a very substan- 
tial. quantity of timber standing on. the 
bank: of Nala had been marked for ex- 
traction and numbered. and the auction 
sale had been held’ on the basis that 


the highest bidder. would be entitled to © 


fell and remove all those trees. But by 
the time the coupes were allowed to be 
inspected by the: auction-purchaser, 
that area was declared to be “reserved”, 
with the result that there was a com- 
plete prohibition against the felling of 
any timber therefrom. This has sub- 
stantially altered the very foundation 
of the contract and’ hence it was psr- 
fectly open to the plaintiff to repudiate 
the contract and. claim a refund of the 
amount deposited by him as a part 
payment of the purchase price. 

10. We are unablé to agree with the 
view expressed ` by the High Court that 
“the plaintiff cannot succeed unless he 
proved that, even after excluding the 
trees standing on the reserved area, the 
rest of the forest did not have sufficient 
number of trees which would satisfy 
the assurance given at the time of the 
auction”. The subject-matter f` the 
auction sale was the totality of the 
trees which were marked for cutting in 
the two coupes. Since a substantial 
number of the marked trees was con- 
tained in the area which ‘was subse- 
quently declared as “reserved”, it is in- 
evitable that there was a corresponding 
diminution in the total quantity of tim- 
ber which was announced as available 
for cutting at the time of the auction 
sale. 

li, We do not, therefore, find it pos- 
sible to agree with the reasons stated 
by the High Court for refusing the 
plaintiffs prayer for refund of the 
amount paid by him! by -way of the first 
instalment of the sale price. The con- 
clusion recorded by. the trial Court on 
this issue was perfectly ” "eorrect. and the 
High Court was in;error in interfering 
with the said finding, 


12, We. notice, however, that a slight 
mistake has crept into the judgment and 
decree of the trial Court, inasmuch as 
the amount of the' first instalment re- 
fund . has been ‘wrongly .. mentioned 
therein as Rs. . 17,500/-, whereas the 
amount actually paid by the plaintiff 
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by way of the first instalment was only: 
Rs. 17,250/-. A - modification: to’ this 
extent is, therefore, called for - in the 
decree passed bythe trial Court. 


“33, This appeal is accordingly- allow- 
‘ ed, the judgment and decree passed by. 


the High- Court are set aside and those 
of the trial Court are restored subject 
to the modification that the . amount 
recoverable by' the plaintiff from the 
defendant shall be only Rs. 17,259/- 
and not Rs. 17,500/- 
trial Court decree. In.all other respects, 
the decree passed by the trial Court. 
will remain intact. The respondent 
(defendant) will pay the costs . of the 
plaintiff in this Court as well as in the 
High Court. 


Appeal allowed, 


AIR 1981 SUPREME COURT 2015 
(From : Punjab and Haryana) 
Y. V. CHANDRACHUD, C. J. 
A. VARADARAJAN AND 
AMARENDRA NATH SEN, JJ, 
Writ Petn. No. 4533 of 1980, D/- 
14-10-1981, l i 
Gurdayal Singh Fiji, Petitioner v, The 
State of Punjab and others, Respondents. 
Constitution of India, Article 16 — 
Preparation of LA.S. Select List — Can- 
didate found unsuitable by Selection 
Committee — Public Service Commis- 
sion agreeing with recommendation of 
Committee — Candidate could not claim 
to be included in Select List, 


The I. A. S. Select List is prepared 
by ‘the Selection Committee: which is -an. 


_ independent body on consideration of the 


merits on the basis of suitability of the 
officer concerned and recommendations 
made by the Selection Committee have 
to be approved by the Union Public 
Service Commission, Hence, where the 
Selection ‘Committee after considering 
the case of a candidate on merits had 
not considered him to be suitable to be 
included in the I. A. S, Select List and 
the Union Public Service Commission 
had -agreed with the recommendation 
of the Selection Committee the candi- 
date could not claim for inclusion of 
his name in the Select List as he cannot 
claim to be included in’ the Select List 
as a matter of right. Further, when the 
candidate was above 55 years of age 
the age bar in the matter of inclusion 
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-as stated in the 


S.C. 2915 
in the Select. List would debar: him from 


‘being included in me Select List. 


(Paras 5, 6 &. 7) 

AMARENDRA - -NATH SEN, J:— 
Gurdayal Singh Fiji, a member of the 
Punjab Provincial . Civil Service; has 
presented this writ petition in’ person 
and he ‘has argued his own case in per- 
son. 

2. The main grievance of the peti- 
tioner in this writ petition appears to be 
against the non-inclusion of his name 
in the L.A. S. Select List: 

3. It is the case of the petitioner that 
he is one of the seniormost persons in 
the service with a consistently good re- 
cord of service on the ‘ whole, but be- 
cause of two adverse remarks by two 
officers, certificate of integrity has not 
been given to him. The petitioner sub- 
mits that the adverse remarks made 
against him were mala fide and unjusti- 
fied and the refusal to grant him a cer- 
tificate of we aes and to include his 
name in the I. A. S. Select List is wrong- 
ful and illegal. .- 

4. As this writ petition may be dis- 
posed of on a short. point, it does. not 
become necessary for us to set out at 
length the various facts and circums- 
tances. of this case. The petitioner has 
taken `us through the records and the 
various documents filed in support of 
his' case made: in the writ petition. 

5. In view of the grievance made by 
the petitioner as‘ to: non-inclusion of his’ 
name in the Select List, this Court by 
an order passed on 9-3-1979, directed 
the I. A.S. Setection Committee to hold 
a special. meeting to consider the ques- 
tion of inclusion of the name of the 
petitioner in the Select List. Pursuant 
to the order passed by this Court, I.A.S. 
Selection Committee held a special meet- 
ing on the- 21-7-1979 and the Selection 
Committee found the petitioner to be: 
unsuitable for . inclusion in the. Select. 
List. It may be noted that the I. A. S. 
Selection Committee: which prepares. 
the Select List is an independent body 
and recommendations: ‘of the I. A. S. 
Selection Committee further _ require 
to be approved by the Union Public 
Service Commission. The decision taken 
by the I. A. S, Selection Committee at 
the meeting held on 21-7-1979 pursuant 
to the order of this. Court refusing to 
include the. petitioner in. the Select List 
was approved: by the Union Public. Ser-. 
vice Commission which agreed with: 
the recommendation. An affidavit has 
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also been filed by Shri D. C. Misra, Di- 
rector, Department of Personnel and 
Administrative Reforms, Ministry of 
Home Affairs, New Delhi, The ayer- 
ments made in this affidavit go to estab- 
lish that the case of the petitioner for 
inclusion in the Select List was pro- 
perly considered by the Selection Com- 
mittee on merits. As we have earlier 
noticed, the Selection Committee is an 
independent body and there is nothing 
on record to persuade us to hold that 
the decision of the Selection Committee 
was not properly arrived at on consi- 
deration of the merits of the case and 
was, in any way, otherwise motivated. 
The petitioner cannot claim to be in- 
cluded in the Select List as a matter of 
right. The Select List is prepared by 
the Selection Committee on considera- 
tion of the merits on the basis of suita- 
bility of the officer concerned and re- 
commendations made by the Selection 
Committee have to be approved by the 
Union Public Service Commission. 

6. As the Selection Committee has 
not considered the petitioner to be sui- 
table to be included in Select List and 
the Union Public Service Commission 
has agreed with the recommendation of 
the Selection Committee, the claim of 
the petitioner for inclusion in the Select 
List must fail. 


7. There is another aspect of the 
matter which goes to establish that the 
case of the petitioner for inclusion in 
the Select List cannot now be consider- 
ed. The’ petitioner is now 55 years of 
age and the age bar in the- matter of 
inclusion in the Select List debars the 
petitioner from being included in the 
[Select List. In the result this petition 
fails and is, therefore, dismissed. There: 
will, however, be no order as to costs. 

Petition dismissed. 


AIR 1981 SUPREME COURT 2016 

(From : AIR 1977 Guj. 62 (FB)) 
A. D. KOSHAL, V. BALAKRISHNA 
_ ERADI AND R. B. MISRA. JJ. 
Civil Appeal No, 2132 of 1977, 
1-10-1981. 

Sayed Mohomed Baquir 
(dead) by LRs., Appellant v. 
Grvjarat, Respondent.. : 


Bombay Personal Inams Abolition Act 


DI- 


El-Edroos 
State of 


(42 of 1953). “Sections 2 0) (e), 3 and 
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` no corresponding provision 


~ tailed „procedure of appeal 


A.L R. 


4 :— Gujarat Devasthan nams Aboli- 
tion Act (16 of 1969), Sections 4 and 20 
— Grant whether personal inam — Civil 
Court has jurisdiction to decide ques- 
tion. AIR 1977 Guj 62 (FB). Reversed. 
((i) Civil P. c. (1908), Section 9; (ii) 
Bombay Land Revenue Code (1879), Sec- 
tions 53 and 212), 

The Civil Court has jurisdiction to 
decide the question whether a grant in 
a case is a personal inam or not. It is 
not correct to say, that the Govern- 
ment alone is competent to decide the 
question and that the jurisdiction of 
Civil Court is excluded. AIR 1977 Gui 
62 (FB) Reversed. AIR 1969 SC 78 and 


, AIR 1940 PC 105 Foll. 


The finality of the decision of the 
Government as : contemplated by Ex- 
planation I to Section 2 (1) (e) cannot 
exclude the jurisdiction of the Civil 
Court, Except for the Explanation, 
there is no other provision in the Act 
touching upon the jurisdiction of the 


Civil Court. The Act does nct give 
any details about the reference io and 
the enquiry by the’ Government. No 


appeal has been provided for and it can- 
not be said that the case of the plaintiff 
has been considered ‘by the Government 
in the same way as it would have been 
considered if the case had been ‘filed 
before a Civil Court, From a perusal 
of the provisions of the Act it cannot 
be said that there is adequate remedy 
available to the plaintiffs on reference 
made to the Goverriment. Even where 
there is an express bar of the jurisdic- 
tion of the court, an examintion of the 
scheme of the particular Act to find 
out ‘the adequacy or the sufficiency of 
the remedies provided may be relevant. 
The Act does not give any details about 
the reference to be made to the Gov- 
ernment, the procedure to be followed 
by the Government. the opportunity to 
be afforded to the aggrieved party. In 
the absence of any such details in the 
Act it is not possible to hold that the 
use of the expression ‘finality of the 
decision of the Government’ in Explana- 
tion I to Section 2 (1) (e) was meant to 
bar the jurisdiction of the Civil Court. 
(Paras 9, 10) 


The provisions of 1952 Act are alone 
relevant -in the instant case, There is 
like Sec- 
1969 Act in the 

there any de- 
and revi- 


the 
nor. is 


tion .20 of 
1952 Act 


1981 
sion in that Act as contemplated by the 


1969 Act. The High Court  theresre 
was not justified in invoking the previ- 
sions of the. 1969 Act while decicing 
the case under the 1952 Act. (Para 12) 


Entry of the nature of inam in the 
alienation register kept under the Bom- 
bay Land Revenue Code is not a daci- 
sive factor. The Explanation I to Sec 
2 (1) (e) of the 1952 Act indicates fhat 
the entry in the register is not an essen- 
tial part of the definition of the per- 
sonal] inam but it is only descript ve. 
The entry cannot be said to be so sacro- 
sanct that it cannot be changed. Indeed 
the explanation itself contemplates a 
change in view of the decision of the 
Government on the question. (Para 131 

Further, on the basis of Section 52 of 
the Bombay Land Revenue Code it 
could not be contended that the Civi_ 
Court’s jurisdiction was barred in the 
matter. Section 212 of the Bomoay 
Land Revenue Code contemplates fhat 
whenevér in this Code it is declared 
that a decision or order shall be fna 
Such expression shall be deemed to 
mean that no appeal lies from such deci- 
sion or order. If this is what finaity 
means ‘under Section 212 it cannot be 
argued that the jurisdiction of the. Civil 


Court is barred. (Para 14 
Cases Referred : Chronological Peras 
AIR 1969 SC 78: (1968) 3 SCR 562 

8. 1¢ 
(1966) 7 Guj LR 217 : E 


AIR 1940 PC 105 : 67 Ind App 222 & 
Mr. D. V. Patel, Sr. Advocate, M/s. 
R. Shroff, Gopal Subramaniam and D. P. 
Mohanty, Advocates with him for Ap- 
pellant; Mr. M. N. Phadke, Sr. Advocate, 
M/s. S. C. Patel and R. N. Poddar. Ad- 
vocates with him for the State, 

MISRA, J.:— The present appeal by 
special leave is directed against the Full 
Bench decision of the High Court of 
Gujarat at Ahmedabad dated 23rd of 
September, 1976. The sole question for 
consideration in this appeal is whether 
Civil Court has jurisdiction to entertain 
and decide the suit giving rise to zhe 
Present appeal, 

2. There is an old institution known 
as Edroos Dargah of Hazrat Sayed_na 
Mohomed-Bin Abdulla El-Edroos at 
Surat. Village Orma is an inam ril- 
lage held by the said institution, The 
dispute in the present case relates to 
the property of the said village Orma 
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comprising its soil, trees, lanes, 


_@ personal inam or not and 


` entertain the suit and in 
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roads 
together with cultivated lands of about 
1093 acres with land revenue alienated 
(aggregating ?) Rs, 2,747.10.5. Pursuant 
to the Bombay Personal Inams Abolition 
Act, 1952 (Act 42 of 1953) hereinafter 
referred to as ‘the 1952 Act’, the State 
of Bombay and after the re-organisation 
of States. the State of Gujarat, declared 
that the said Act was applicable to vil- 
lage Orma from Ist of August, 1955 
and, therefore, the exemption from the 
payment of land revenue was extin- 
guished from the lst of August, 1955. 
Accordingly the State of Bombay 
through its Mamlatdar of Olpad sent a 
notice to the Sajjadanashin of the in- 
stitution to that effect and also demand- 
ed the village records from his 
possession, He also proceeded to 
take further and consequential ac- 
tion and declared that the rights of 
the institution in public roads, lanes, 
village site and land ete. are extin- 
guished. In the circumstances the Sai- 
jadanashin was obliged to file the suit 
which was later on numbered as suit 
No. 9 of 1956. 

3. The stand of the plaintiff is that 
village Orma was an inam village held 
by the religious institution of Edroos 
Dargah and the provisions of Section 


4 of the 1952 Act have no application 


in view of Clause (2) of Section 3 of the 
said Act. The defendant State contes- 
ted the suit on grounds inter alia that 
the village in question was a personal 
inam within the meaning of Section 2 
(1) (e) of the 1952 Act and the State 
Government alone is competent to de- 
cide the question whether the grant is 
the Civil 
Court has no jurisdiction to decide the 
question. 

4. The pleadings of the parties gave 
rise to fourteen issues and the Trial 
Court decided all the substantial issues 
against the plaintiff, Consequently it 
dismissed the suit holding that the inam 
in question was persona] inam. 

5. Feeling aggrieved, the plaintiff 
went up in appeal to the High Court. 
The appeal came up for hearing before 
a learned single Judge. He took up 
the question of jurisdiction first. The 
Stand of the plaintiff-appellant was that 
the Civil Court had the jurisdiction to 
support of 


his contention he placed reliance on 
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Sayed Mohmed Baquir El-Edroos v. 
State of Bombay, (1966) 7 Gui LR 217. 
The learned single Judge, however, 
doubted the correctness of the proposi- 
tion laid down in that case and referred 
the case to a larger Bench’ and it was 
eventually decided by a Fuli Bench’ of 
that ‘Court, 

6. It appears that during the  pen- 
dency of the appeal another Act was 
passed known as the Gujarat Devasthan 
Inams Abolition Act, 1969. (Act 16 of 
1969) hereinafter referred to as ‘the 
1969 Act. It came into force on 15th 
of November, 1969. By this Act de- 
vasthan inams or inams held by religious 
and charitable institutions - were also 
abolished. The inevitable: result of the 
1969 Act is that’ whether the inam in 
question is a personal inam or a devas- 
than inam it cannot subsist. The plea 
of the plaintiff, on the basis of which he 
filed the suit, was no more’ available to 
him after the passing of the ‘latter Act. 
But the question was still to be enguir- 
ed into because if the. plaintiff succeeds 
in establishing that the'inam in ques- 
tion was a religious or charitable inam, 
it would be.abolished only by the 1969 
Act and, therefore, the plaintiff will be 
entitled to all ‘the benefits of devasthan 
inam open to him till the enforcement 
of that Act. The High Court, therefore, 
proceeded to hear the appeal despite the 
passing of the 1969 Act and by its judg- 
ment dated 28rd of September, 
came to the conclusion that the exclu- 
sive jurisdiction to decide the question 
was with the State Government and the 
Civil Court has no jurisdiction te en- 
tertain the suit. In view of .its finding 
on the question of jurisdiction, the High 
Court did not think it necessary to en~ 


ter into other issues involved in the 
case. The plaintiff has now come -to 
challenge the judgment of the Full 


Bench on obtaining special leave of this 
Court to appeal. 

‘7. In the present appeal the plain- 
tiff again reiterates that the Civil Court 
has jurisdiction to entertain the suit. 
In order to appreciate the contentions 
of the counsel of the parties on the ques- 
tion of- jurisdiction, it will be appro 
priate to refer to. the relevant provi- 
sions of the 1952 Act. Section 2. (D [e) 
defines personal inams. Insofar as it 
is material, it. reads : 

“9 (1) In this Act, unless there is 
anything repugnant in the subject or 
context,— ` 
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(e) “personal inam” means— 

@ a grant of a village, portion of 
a village, land or total or partial exemp- 
tion from the payment of land revenue 
entered as personal inam in the aliena- 
tion ‘register kept under Section 53 of 
the Code, í 

rE EE PE EA 

Explanation I: H any question arises 
whether any grant is „a personal inam 
such question shall be referred to the 
State Government and the decision of 
the State Governmént ‘shall be final 
and. the entry, if any, in respect of 
such grant in the alienation register 
kept under Section 53'of the Code shall 
be deemed to have been amended ac- 
cordingly. 


Explanation II. ......0.. n 
The expression Code" has. ‘been defined 
in Section 2 (1) (b) of the Act as the 
Bombay Land Revenue Code 1879 {Bom- 
bay V of 1879). Section 3 of the Act 
insofar as it is materjal, reads : 
. "8. Act not to apply to certain inams 
and grants — Nothing in this Act shall 
apply io— i 
(Dy REE EEN 
(2) devasthan inams er inams held 
by religious or charitable institutions. 


AB) to (5) seeamtyadactyeal ect 


Explanation, — For the purposes of 
this section imams held ‘by religious or 
charitable institutions | means Devasthan 
or Dharmadaya inams granted or recog- 
nised by the ruling | authority for the 
time’ being for a religious or charitable 
institution and entered as such in the 
alienation register kept under Section 53 
of the Code or in; the records kept 
under the rules made under the Pen- 
sions Act 1871 XX ‘of 1871). 

Section 4 of the Act reads : 

“4. Abolition of personal inams and 
rights in respect of such inams. — Not- 
withstanding anything! contained in any 
usage, settlement, grant, sanad or order 
or a décree or order of a Court or any 
law for the time being in force, with 
effect from and on the appointed date: 

(i) all personal inams shall be deem- 
ed to have been extinguished, 

(iD Save ‘as expressly provided by 
or under the provisions of this Act, all. 
rights legally subsisting on the said date 





. in respect of such personal inams shall 


be deemed to have been ‘extinguished: 
Provided that in the case of a per- 
sonal inam consisting ` of exemption 


y 


1981 


from the payment of land = revenue 
only, either wholly or im part, such ex- 
emption shall be deemed te have been 
extinguished.— : 

(a) if the amount of such exemption 
js or exceeds Rs. 5,000 with effect from 
the Ist day of August, 1953, and © 


(b) in all other cases, with effect 
from the Ist day of August. 1955.” 


8. Mr. D: V. Patel, sentor counsel for 
the appellant, assisted ky Mr. G. -SubFa- 
maniam. has contended that the High 
Court has gravely erred in holding that 
‘the Civil Court had no jurisdiction to 
deal with the suit. Aczording to the 
learned counsel unless the jurisdiction 
of the Civit Court is barred specifical- 
ly or by necessary impuication the Civil 
Court would have jurisdiction. Admit- 
tedly there .is no specific bar under 
the 1952 Act. No prcvision has been 
brought to our notice specifically ex- 
cluding the jurisdiction of the Civil 
Court. Now the question is whether 
the jurisdiction of the Civil Court has 
been excluded by necessary implication. 
The only bar is provided by Explana- 
tion I to Section 2 (1) (e), Explanation I 
provides that if any question arises 
whether any grant is personaj inam, 
such question shall be referred to the 
State Government and the decision of 
th? State Government shall be fimab 
Whether Explanation I to Section 2 (1) 
(e) excludes the jurisdiction of the Civil 
. Court by necesary implication is the 
question for consideration. The fina- 
lity of the decision of the State Gov- 
ernment contemplated by the Explana- 
tion, says the learned counsel, is only 
for the purpose of the Act, namely, the 
1952 Act, amd this finality cannot stand 
in the way of the Civit Court to enter- 
tain the suit. In support of his con- 
tention the learned coumsel has strong- 
ly relied upon two decisions : Secretary 
of State v. Mask and Company, (1939- 
40) 67 Ind App 222: (AIR 1940 PC 105) 
and Dhulabhai v. State of Madhya Pra- 
desh, (1968) 3 SCR 662 : (AIR 1969 SC 
78). In the first case the Privy Council 
dealing with the jurisdiction of the 
Civil Court observed as follows (at page 
237} (of Ind App): (at pP. 110 of AIR): 

“It is settled law tha: the exclusion 
of the jurisdiction of the Civil Courts 
is not to be readily inferred, but that 
such exclusion must either be explicit- 
ly expressed or clearly implied. If is 
also well settled that even if iurisdic- 
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tion is so excluded, the Civil Courts 
have jurisdiction to examine into cases 
where the provisions of the Act have 
not been complied with, or the statu- 
tory tribunal has not acted in confor- 
mily with the fundamental principles 
of judicial procedure.” 

In Dhulabhai’s case (AIR 1969 SC-757 
(supra) Hidayatullah C.. J:. speaking for 
the Court. en an analysis of the various 


decisions cited before the Court express- 


ing diverse views, laid down the follow- 
ing propositions (at p. 89): 

‘(1) Where the statute gives a finali- 
ty to the orders of the special tribunals 
the Civil Courts’ jurisdiction must be 
held to be excluded if there is adequate 
remedy to do what the Civil Courts 
would normally do in a suit. Such pro- 
vision, however, does not exclude those 
cases where the provisions of the parti- 
cular Act have not been complied with 
or the statutory tribunal has not acted 
in conformity with the fundamental prin- 
ciples of judicial procedure, 

(2) Where there is an express bar of 
the jurisdiction of the Court, an exami- 
nation of the scheme of the particular 
Act to find the adequacy or the suffi- 
ciency of the remedies provided may be 
relevant but is not decisive to sustain 
the jurisdiction of the cévil court. 

Where there is no express exclusion 
the examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the inquiry may be deci- 
sive. In the latter case it is necessary 
to see if the statute creates a special 
right or a Liability and provides for 
the determination of the right or liabi- 
lity and further lays down that all ques- 
tions about the said right and liability 
shall be determined by the tribunals 
so constituted, and whether remedies 
normally associated with actions in 
Civil Courts are prescribed by the said 
statute or not, 


(3) Challenge to the provisions of the 
particular Act as ultra vires cannot he 
brought before Tribunals constituted 
under that Act. Even the High Court 
cannot go into that question on a revi- 
sion or reference from the decision of 
the Tribunals. 

(4) When a provision is already de- 
clared unconstitutional or the constitu- 
tionality of any provision is to be chal- > 
lenged, a suit is open. A writ of cer- 
tiorari may include a direction for re- 
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fund if the claim is clearly within- the to find out the adequacy or the suffici- 
time prescribed by the Limitation Ac? ency of the remedies provided may be 
but if is not a compulsory remedy to relevant, The Act does not give any 
replace a suit, details about the reference to be made 
' (5) ‘Where the particular Act con- ‘© the Govt. the procedure to be fol- 
tains no machinery for refund of tax lowed by the Government, the oppor- 


collected in excess of constitutional tunity to be afforded to the aggrieved 


limits<or_illegally collected a suit lies, Party. In the absence of any such de- 
(6y Questiais~ ofthe correctness of tails in the Act it is not possible to hold 


the assessment apart four its_constitu- that the use of the expression ‘finality 


tionality are for the decision of the au--°f the decision of the Government’ in 


Explanation I to Section 2 (1) ( f 
thoritie d il it lie z D 
rities and a civil suit does not li the 1952 ‘Act- was_meant to bar the 


if the orders of the authorities are 

declared to be final or there is an ex- Jurisdiction of the Civil Court 

press prohibition in the particular Act, 

In either case the scheme of the parti- 
t : z 

cular Act must be examined because it ring to the provisions of the 1969 Act, 


ma kou TRN ere The High Court referred to Section 4 
(7) An exclusion of the jurisdiction of the 1969 Act. hich lusivel 
of the Civil Court is not readily to be vests th ct. which exclusively 
inferred unless the conditions above be e. EOWSE decide whether any 
set down apply.” village, portion of a village, or land is 

piy. held in devasthan indm, in the auth- 
9. If we consider the present case, orised officer. and- the State Govern- 
in the light of the principles laid down ment is empowered tọ authorise any 
by the Supreme Court in the above offcer under the proviso to Section 4 (1) 
noted case in our opinion the finality to decide questions arising under 
decision of the Government as contem- clause (a), (b) or (c) jof S. 4. Sub-sec. 
Plated by Explanation I to Section 2 (1) (2) of Section 4 of the said Act enables 
(e) cannot exclude the jurisdiction of the person aggrieved by the decision of 
the Civil Court, Except for the Ex- the authorised officer ito go up in ap- 
planation, there is no other provision peal to the State Government within 
in the Act touching upon the jurisdic- sixty days from the date of the deci- 
tion of the Civil Court and none has sion, The High Court also referred to 
been referred to before us by either Section 20 of the 1969 Act which speci- 
party. The Act does not give any de- fically bars the jurisdiction of the Civil 
tails about the reference to and the en- Court. It reads : 
quiry by the Government. No appeal "20. No Civil Court shall have iuris- 
has been provided for and it cannot be diction to settle, decide or deal with 
said that the case of the plaintiff has any question which is by or under 
been considered by the Government in this Act required to be settled, decided 
the same way as it would have been or dealt with, by thej officer authorised 
considered if the. case had been filed under the proviso to |sub-section (1) of 
before a Civil Court. Section .4 or Section 25 or the Collec- 
19. The very first principle laid down tor, the Gujarat Revenue Tribunal in 
in the case of Dhulabhai (AIR 1969 SC appeal, or the State Government in ap- 
¥8) postulates that where a statute gives peal or revision or in exercise of their 
a finality to the orders of the special power of control.” 
tribunal tbe Civil Courts’ jurisdiction On the basis of the | provisions of the 
must be held to be excluded if there 1969 Act the High Court came to the 
is adequate remedy to do what the Civil conclusion that Explanation I to Sec- 
Courts would normally do in a suit. tion 2 (1) (e) of the 1952 Act and Sec- 
From a perusal of the provisions of the tion 20 of the 1969 lAct put beyond 
Act it cannot be-said that there is ad- the pale of any doubt that the juris- 
equate remedy available to the plaintiffs diction of the Civil: Court had been 
on reference made to the Government. taken: away by the legislature to deter- 
Even according to the second principle mine the question whether a particular 
laid down by the Supreme Court inam is a personal or ja devasthan inam. 
where there is an express bar of the - 12. We are concerned in the present 
furisdiction of the court, an examina- case with the . provisions of the 1952. 
tion of the scheme of the particular Act’ Act, There is- no corresponding provi- 





has committed a “manifest error in tra- 
velling beyond the 1952 Act and refer- 


11. The High Court in our opinion SA 


2 ne 
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ion like Section 20 of the 1969 Act in 
he 1952 Act nor is there any detailed 
rocedure of appeal and revision in 
hat Act as contemplated br the 1969 
ret. The High Court in our opinion 
vas not justified in invoking the. provi- 


ions of the 1969 Act while deciding 
he case under the 1952 Act, - 
13. The counsel for the State of 


tujarat on the other hand referred to 
he definition of personal inam as given 
n Section 2 (1) (e) of the 1952 Act 
nd according to the learned counsel 
he inam in question is a personal inam 
a view of the definition icself which 
ays : “Personal inam means a grant 
f a village, portion of a village, land 
r total or partial exemptior from the 
ayment of land revenue entered = as 


fersonal inam in the alienation register - 


pt under Section 53 -of the Code.” 
io, entry of the nature of the inam in 
he alienation register is a decisive 
actor. In the instant case tne inam in 
juestion has been entered as personal 
nam in the alienation register. There- 
ore, perforce it has to be taken as a 
xersonal inam and the plairtiff cannot 
‘scape the definition.of the expression 
personal inam’ as given in Section 2 (1) 
e) Likewise, for a devastnan inam 
iso it is necessary to be so entered in 
he alienation register kept under Sec- 
ion 53 of the Code in view of Explana- 
ion to Section 3 of the 1952 Act. The 
‘ounsel for the appellant on the other 
xand referred to Explanation I to Sec- 
ion 2 (1) (e) of the 1952 Act which 
ndicates that the entry in the register 
5 not an essential part of the defini- 
ion of the personal inam bu: it is only 
lescriptive. If the Governm=nt decides 
he case contrary to the entry in the 
ienation register, the alienation regis- 
er shall be deemed to have been 
mended accordingly. This part of the 
iIxplanation takes away the rigour of 
he entry in the alienation register, If 
he entry in the alienation r2gister will 
e deemed to have been automatically 
mended by the decision of the. Gov- 
mment on the question whether it is 
| personal inam or a devasthan inam 
here is no sanctity attached -to such 
ntry which is mainly intended to 
erve the purpose of realisation of land 


evenue. The entry cannot be said to 
so sacrosanct that it cannot be 
hanged. Indeed the explanation itself 


ontemplates. a change ‘in -view of. the 
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ei, 
decisiori<of_.the Government on the 
question. WSs co 

14. It was 


exclusive jurisdiction to correct the en- ~ 


tries in the revenue records and the 
counsel referred to Section 53 of the 
Bombay Land Revenue Code. It reads: 


“53. A Register shall be kept by the 

Collector in such form as may from 
time to time be prescribed by the State 
Government of all lands, the alienation 
of which has been established or recog- 
nized under the provisions of any law 
for the time being in force: and when 
ıt shall be shown to the satisfaction of 
the Collector that any sanad granted 
in relation to any such alienated lands 
has been permanently lost or destroy- 
ed, he may, subject to the rules and 
the payment of the fees prescribed by 
the State Government under Section 
213, grant to any person whom he may 
deem entitled to the same a certified 
extract from the said Register, which 
Shall be endorsed by the Collector to 
the effect that it has been issued in 
lieu of the sanad said to have been 
lost or destroyed, and shall be deemed 
to be as valid a proof of title as the 
said sanad.” 
Section 203 of the said Code provides 
for appeal from any order passed by 
the Revenue Officer to his superior and 
on the strength of these provisions it ' 
is sought to be argued that the plaintiff 
could have gone up in appeal against 
the decision of the officer under Sec- 
tion 53 of the Code and the jurisdic- 
tion of the Civil Court is completely 
barred. If we refer to Section 212 of 
the Code, the argument of the counsel 
for the State cannot be accepted. 
Section 212 contemplates that when- 
ever in this Code it is declared that a 
decision or order shall be final such ex- 
pression shall be deemed to mean that 
no appeal lies from such decision or 
order. If this is what finality means 
under Section 212 it.cannot be argued 
with any force on behalf of the State 
that the jurisdiction of the Civil Court 
is barred, 


15. For the foregoing discussion, the 
decision of the Full Bench of the High 
Court cannot be sustained. We accord- 
ingly accept the appeal, set aside the 
judgment of the High Court dated 23rd 
September, 1976 and remand the case 
other 
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points “involved in the 
-ties shall, 
costs, = 7 


ease: The paT- 
however, ~ “bear thei own 


Appeal ‘allowed. 


AIR 1981 SUPREME COURT 2022 
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D. A. DESAI, A. D. KOSHAL 
AND R. B. MISRA, JJ. 

Civil Appeals Nos 1600, 1568 
1416 of 1970, D/- 6-9-1981. 

Swastik Rubber Products Ltd., Appél- 
dant, v. Municipal Corporation of ‘the 
City of Poona and another, Respondents. 

: And © ` 

Raja Bahadur Moti Lal. Poona. Mills 
Ltd., Appellant v. Poona Municipal Cor- 
poration, Respondent. 

And : 

M/s. Masvy & Co. {P) Titd., Appellant 
v. Municipal ‘Corporation of the City of 
Poona and :another; Respondanis. ` 

(A) Bombay Provincial Moumicipal 
Corporations Act (59 of 1959), Ss. 427 (2), 
149, Sch. Chapt. 8B, R. 6248 ’ Ponsa 
Municipal Corporation Qchoj Bules 
41962) R. 5 (8) Proviso (since. reperied) 

— Exemption from. octroi — industrial 
cotati Demarcation under Bombay 
Town Planning Act — Not a demanca- 
‘tion for purposes of R. 5 (8). (Bombay 
‘Town Planning Act (27 of 1955), Sec. 7 
(since mepealed)). : 

‘Qn a bare perusal of Rule 5 48) it 
will þe apparent that for the purpose of 
the =xemption from ociroi, an industrial 
estate or area means the area which 
‘the Corporation may from time to time 
‘demarcate for the purpose of this rule 
as the area in which fndustries :can be 
suitably located for ‘the interest of in- 
dustrialisation of the City of Poora. Ob- 
viously, ‘therefore, the demarcation made 
under the ‘Bombay Town Planning Act 
‘will not ‘be ‘a demarcation for ithe purpose 
of Rule 5 (8) and wmriless there is a de- 
‘mareation,.as ‘contemplated by ‘Rule 5 (8) 
the appellants cannot claim ‘exemption 
from octroi. (Para 10) 

The purpose of the Bombay Town 
Planning Act is to plan the town and 

‘thus ‘to ‘keep industrial areas away from 
fhe residential wr commercial: arms and 


*5pl. Civil Applns. Nos, 295 of 1962, 
1397 and 1086 of 1966, D/- 14-2-1959, 
{Bom). : A 
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and 
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-goods from octroi in areas 
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no industries could be set up im an areal 
other than- the industrial area declaredl 

m pursuance of that Act, while the pur- 
spose of demarcation as industrial estate 


-or area under Rule 5 (8) is the givings 


of incentive and impetus to industries 
in a particular area, (Para 11 


(B) Bombay | Provincial Municipa 
Corporations Acti (59. of 1949), Ss. 127, 
149 Poona | Municipal Corporatior 
Octroi Rules (1963), R. 5 (8) — Exemp- 
tion from octroi) — ` Exemption grantet 
to other units not proved to be withon” 
any demarcation’ by ‘Corporation ‘under 
R. 5 (8) — Refusal. of exemption t 





units in undemarcated estate — Art. 1¢ 
not violated. d (Para 12 
(©) Bombay | Provincial Muvicipa 


Corporations Act! (59 ef 1949), Ss. 457 (7 
= 417) 454, 127 {233}, 143, Sch. Chap. % 
2B — Poona Municipal Corpora 
hy Octroi Rules (1963), R. 5 (8) — 
Promulgation of | IR. 5 (3) — R. 62-3 
repested by [necessary implications 
(C4) interprefation ef Staintes — Repe 
by ‘aarvplication -7 {ii} Bombay Genera 
Clauses Act {1 of 1984), S. 7. 
A closer analysis’ of the preamble un 
der which new rules were framed 
makes it'clear that Rule 62-B  retatins 
to octroi was repealed by implication. 1 
is noteworthy that Chapter VIH above 
mentioned does not contain any rule re 
‘lating to octroi, except Rule 62-B, whic™ 
did not find a place in the preamble 
AW rules relating to octrei and enacte> 
under the 1901 and the -1925 Acts wer 
also repealed without exception, Ane 
other pointer is that octroi was made th 
subject-matter of a new and compre 
hensive set of rules which not ont 
dedit- with’ the matters covered by th 


‘rules contained ih chapter VIN and spe 


cifically mentioned in the preamble bue 
also the one “covered by Rule 2P 
mamely, the- matter of exemption t 
considere 
‘suitable for’ industrialisation, The ' pre 
mulgation of” Rule 5 (8) as a part of a 
exhaustive set of new rules, therefor 
has the ‘effect of a repeal of Rule 627 


by ‘necessary implication, although ne 
“in express terms! (Para 1> 
= {D Bombay | Previncial Manicine 


‘Cenporations Act (53 af 1949), Ss. 127 {2 


149 — Poona (Municipal Corporatio 
Detrol Rules {1983}, Rale 5 (3) Provi» 
. Repeal of Rule 5 (8) Uni 
mot at all granted exemption from ‘octr> 
umder Rule 5 (8) — Benefit of provi» 
eannet be claimed by such units - 
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(Bombay General Clauses Act of 
1904) S$. 7}. (Para 15): 
Cases Referred: Chronological Paras. 


AIR 1979 SC 304: (1979) 1 SCR 765 15. 
“Mr. R. B. Datar, Mr. Lalit. Bhardwaj 
and Miss. Madhu Moolchandani, Adva-. 
cates (im Œ. A. No. 1600/70) and Dr. 
L. M. Singhvi, Sr. Advocate M/s. R. H. 
Dhebar, S. K. Dholakia, R. C. Bhatia, 
Mrs. Ranjana Anand and L. K. Pandey, 
Advocates. (im C. A. No. 1568/70), for Ap- 
pellants; Mr. V. S. Desai and Dr. ¥. S. 
Chitaley, Sr. Advocates (Mrs. J. Wad; 
Advocate with them), for Respondent 
in C. A. Nos, 1600 and 1568. Mrs. J. 
Wad, Advocate, for Respondent in C. A. 
No. 1416 of 1970. 

R. B. MISRA, J..— The present ap- 
pocals by certificate are directed against 
a common judgment of the Bombay 
mHigh Court dated 13th of February, 

1969. By the impugned order the High 
mCourt dismissed the petitions filed by 
mhe appellants under Article 226 of the 
mConstitution challenging the demand of 
moctroi duty by the Municipal Corpora- 
Mtion of Poona. 

2. The Bombay Provincial Municipal 
Corporations Act, 1949 (for short ‘the 
Act’) came into operation in the City 
of Poona on 15th of February, 1950. 
—Section 127 (2) thereof authorises the 
Zorporation to impose octroi and other.. 
“axes. Section 149 prescribes the proce- 
Mure to be followed in levying taxes, 
msofar as it is material, it reads : 

"149, (I) In. the event of the Corpora- 
jon deciding to levy any of the taxes 
pecified in sub-section (2) of Sec. 127, 
t shall make detailed provision, in so 
àr as such provision is not made by. 

is Act, in the form of rules, modify- 
mag, amplifying or adding to the rules 
mt the time in force........ 

(2) Fhe rules shall be submitted by 
Mhe Corporation to the Provincial Gov- 
rnment and the Provincial Government. 
aay either refuse to sanetion them or 
=efer them back to the Corporation for 
murther consideration or sanction them 
ither as they stand or with such modi- 
eation as it thimks fit, not, however, 
volving an incredse in the rete or 
mates of the levy or the extent thereof”. 

3. It appears that sometime in the. 
«ear 1957 the Corporation in order te 
ost industrial development. and to 
maicourage the industrialists to establish 
mdustries im the city, had decided te 
miye certain concession in the nature of 
«<emption from octroi duty on certain 
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products under certain conditions, Pur- 
suant to this: objective the Corporation 
made Rule 62-B in Chapter VIH to the 


Schedule of the said Act in 1957. It 
reads: 
“§9-B. “Industrial Estate or Area” 


means the area which Corporation may 
from time to time demarcate for the 
purposes. of the rule as the area in 
which industries can be suitably locat- 
ed in the interest of industrialisation of 
the city of Poona.. 

In respect of any raw materials or 
machinery imported: by any industrial 
manufacturing concern established or 
to be established in the industrial estate 
solely for the purposes of manufactur- 
ing finished articles in the said indus- 
trial estate, the Commissioner shall not 
for a period of twelve years only, from 
the date on which this rule comes into 
force, levy octroi......... on 
Under this. rule no levy of octroi was 
to be made for a period of twelve years 
from the date on which the rule came 
into force. 


4. ‘Later on the Corporation framed 
extensive new: Octroi Rules. under their 
resolution dated 7th of August, 1962, 
which received the sanction of the 
Government. of Maharashtra. on 28th of 
January, 1963. As the entire argument 
on behalf of the appellants is. based on 
Rule 5 (8) of the said rules, it will be 
appropriate to. quote the rule: 

“5 (8). In respect of any raw materi- 
als or machinery belonging to and im- 
ported by the industrial, manufacturing, 
processing or assembling concern estab- 
lished or to be established in the in- 
dustrial estate or area. for the purpose 
of manufacturing, processing, or- assem- 
bling finished articles in the said. indus- 
trial estate or area, the Commissioner 
shall not levy octroi for a period of 19 
years from the date of demarcation of 
such areas as an industrial estate or 
area, Provided. that this exemption 
shall not be given in respect of any 
raw materials imported for the purpose 
of refilling, packing or repacking orly. 

Provided that no exemption: from 
octroi shall be given. or claimable unless 
the importer produces. at the time of 
import but. not. afterwards a cer- 
tificate in the form prescribed: 
in. Schedule P signed: by the pro- 
prietor or the manager of the said. 
industrial concern certifying. that the 
raw materials or machinery that are 
being imported: are the property of the 
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ownership of the said industrial concern 
and that the said materials or machi- 
nery are/to be used or are intended to 
be used by the said industrial concern 
for the purpose of manufacturing, pro- 
cessing or assembling finished articles 
in the said industrial estate or area. 

For the purpose of this exemption ‘In- 
dustrial Estate’ or Area shall mean the 
area which the Corporation may from 
time to time demarcate for the purposes 
of this rule as the area in which indus- 
tries can be suitably located in the in- 
terest of industrialisation of the City of 
Poona.” 


5. The Corporation had been levying 
octori on the materials received by the 
appellants. They, however, sought to 
get exemption under Rule 5 (8) from 
octori. As the pattern of facts in each 
of the appeals is similar, we shall deal 


with the application made by the appel- 


lant in appeal No. 1568 of 1970. The ap- 
pellant in this case applied on 17th of 
November, 1964, for exemption from 
payment of octroi duty under R, 5 (8) 
of the Octroi Rules. The Superinten- 
dent of Octroi, Poona Municipal Corpo- 
ration wrote back on 5th of December, 
1964, as follows: 

Cesse exemption from payment of 
octroi duty can only be granted if the 
area within which the concern is situat- 
ed is declared as industrial area and is 
demarcated for the purpose under the 
Resolution of the Corporation. As the 
area in question has not been demarcat- 
ed as an industrial area, under the re- 
solution of the Municipal Corporation, 
the question of granting exemption from 
the payment of octroi duty does not 


arise. It is, therefore, regretted that 
the exemption asked for cannot be 
granted,” 


Similer was the position of the appel- 
lants in the other two appeals. 


6. In the circumstances the appellants 
filed petitions under Article 226 of the 
Constitution for a mandamus requiring 
the Municipal Corporation to define and 
demarcate the area where their factories 
were situate as industrial area within 
the meaning of sub-rule (8) of Rule 5 
and to exempt them from payment of 
octroi. 


7. It appears that during the penden- 


cy of the writ petitions Rule 5 (8) of the’ 


Octroi Rules was repealed by a notifica- 
tion with effect from: Ist of September, 
1988. The appellants, therefore, applied 
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for amendment of the petitions. By 
these amendments, the appellants sought’ 
to take up two more pleas: (1) that the 
repeal of sub-rule. (8) of Rule 5 was il- 
legal and/or ultra vires and, therefor@y 
Rule 5 (8) still continues to be effec 
tive, and (2) that:in any event the ap 
pellants can get the benefit of rule 62-F! 
which has not beep repealed, 

8. The High Court repelled both thu 
contentions and held that old rule 62-B 
and the new rule; 5 (8) were repealed 
and there was no legal flaw, It, how- 
ever, took the view that despite the Te- 
peal of Rule 5 (8) the appellants could 
still get the relief under Rule 5 (8) im 
other conditions were satisfied, because 
of the proviso attached to the repealing 
rule. On merits,’ however, the High 
Court did not accept the case of the ap- 
pellants. In its ‘opinion the area im 
question was not 'demarcated as indus- 
trial estate or area for the purpose of 
Rule 5 (8). The'High Court further 
held that in view:of Rule 5 (8) of the 
Octroi Rules it was solely in the discre- 
tion of the Corporation to demarcate am 
area as industrial!estate. The appellants 
have now come to challenge the orden 
of the High Court by these appeals. 


9. Dr. Singhvi appearing for the ap- 
pellant in one of the appeals, Civil 
Appeal No. 1568 of 1970, has contendedl 
that if certain area has been demarcated 
as an industrial area under the Bombay 
Town Planning Act, 1954 the same shall 
be taken to be an industrial area with- 
in the meaning ‘of rule 5 (8) of the 
Octroi Rules. The argument proceeded 
in the first instance on the assumption 
that the disputed ‘area had already beem 
included in the development plan unden 
the Bombay Town Planning Act, 1954 
before the promulgation of Rule 5 (8; 
and had thus automatically become ar 
industrial estate jor area for the pur- 
poses of that rule. But the develop- 
ment plan was prepared by the Cor 
poration on 20th of November, 1958 
which was sanctioned by the Govern. 
ment on 7th of July, 1966 and it came 
into force on 15th of August, 1966 
Therefore, no area had been declare¢ 
as industrial area under the develop 
ment plan before 1957 and in fact i 
was only after the enforcement of thw 
development plan on 15th of August 
1966, that the disputed area became al 
industrial area :under the Bombay 
Town Planning. Act, Dr. Singhvi’s assu 
mption clearly lacks any factual basis, 
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10. Now the question is whether de- 
marcation of a particular area as an 
industrial estate or area in pursuance 
of the Bombay Town Planning Act 
could be taken to be a demarcation 
within the meaning of Rule 5 (8). On a 
bare perusal of Rule 5 (8) it will be 
apparent that for the purpose of the 
exemption from octroi, an industrial 
estate or area means the area which 
the Corporation may from time to time 
demarcate for the purpose of this rule 


as the area in which industries can be 
suitably located for the interest of in- 
dustrialisation of the City of Poona. 
Obviously, therefore, the demarcation 
made under the Town Planning Act will 
mot be a demarcation for the purpose 
of Rule 5 (8) and unless there is a 
demarcation as contemplated by R. 5 (8) 
the appellants cannot claim exemption 
from octroi. The view taken by the 
High Court is 
Rule 5 (8) of the Octroi Rules. 

11. It is next contended for the ap- 
pellant that the Corporation has refus- 
ed to grant exemption to the appellant 
on the arbitrary ground that the con- 
cern of. the appellant was not a new 
one, .The learned counsel seeks to sup- 
port his argument by the following 
expression used in sub-rule (8) of R. 5: 

Moedige concern established or to be 
established in the industrial estate or 
area.” 

The expression obviously includes not 
only a concern to be established but 
also one already established. But even 
then the appellant cannot get» exemption 
‘unless he proves that there has been a 
demarcation within the meaning of sub- 
rule (8) of Rule 5 of the Octroi Rules. 
While demarcating an area for the pur- 
pose of Rule 5 (8) the Corporation may 
have to take into consideration various 
ifactors and circumstances different 
jfrom those which might weigh with it 
for marking out an area as industrial 
junder the Town Planning Act. The 
‘purpose of that Act is to plan the town 
and thus to keep industrial areas away 
from the residential or commercial areas 
and no industries could be set up in an 
area other than the industrial area de- 
clared in pursuance of that Act, while 
the purpose of demarcation as industrial 
estate or area under Rule 5 (8) is the 
giving of incentive and impetus to in- 
dustries in a particular area. In so do- 
ing the Corporation has got to see 
whether a articular area is or is not 
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suitably “located in the interest of in- 
dustrialisation “irrespective of any cor 
sideration as to how the town is to be 
planned. i 


12. It was next contended that thera 
has been violation of Article 14 of the 
Constitution in as much as some indus- 
tries in similar situation have been 
granted exemption while the appellants 
have been deprived of the benefit of 
Rule 5 (8). There is no foundation for 
this ground. It has not been alleged, 
much less proved, that any other unit 
has been. granted exemption even with- 
out a demarcation by the Corporation 
under Rule 5 (8). There is absolutely 
no force in this contention, 


13, For the respondent it was con= 
tended that Rule 5 (8) of the Octroi 
Rules having been deleted the appellant 
cannot seek exemption under R. 5 (8) 
Dr. Singhvi for the appellant in reply 
has contended that, for one thing, the 
appellant can fall back on the old 
Rule 62-B as the same has not been re- 
pealed. The preamble to the new Octroi 
Rules reads: 


“Whereas it is found necessary to re- 
scind Rules 26, 28, 29, 33, 62 and Rr. 35 
and 49 (in so far as they relate to 
octroi) contained in. Chapter VIII of the 
Schedule of the Bombay Provincial 
Municipal Corporations Act, 1949, and 
all other existing rules and bye-laws 
relating to Octroi enacted under the 
Bombay District Municipal Act, 1901, 
and the Bombay Municipal Boroughs 
Act, 1925, and whereas it is found neces- 
sary to make new rules relating to 
Octroi under sub-section (1) of Sec. 149 
of the Bombay Provincial Municipal 
Corporations Act, 1949, the Municipal 
Corporation of the City of Poona under 
its Resolution No. 78, dated 7-8-1962, 
in pursuance of the power vesting in if 
under clause (7) and clause (17) of Sec- 
tion 457 read with Section 454 of the 
said Act is pleased to rescind the rules 
and bye-laws aforementioned and to 
make the new rules as follows.” 


14. It is true that seven rules cover- 
ing the subject of octroi and contained 
in Chapter VIII of the Schedule to the 
Bombay Provincial Municipal Corpora- 
tions Act 1949 have been specifically 
mentioned in the preamble as being re- 
scinded and rule 62-B is conspicuous by 
its absence therefrom, which fact ap- 
parently supports Dr. Singhvi’s conten- 
tion, A closer analysis of the preamble 
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under which new rules were framed, 
however, makes it clear that rule 62-B 
relating to octroi was repealed -by im- 
plication, It is` noteworthy that Chapter 
VIIL abovementioned does not contain 
any rule relatirig to octroi, except rule 
62-B, which did not find 'a place in the 
preamble, All rules relating te octroi 
and enacted under the 1I901- and the’ 


1925 Acts were also repealed without. 


exception. Another pointer (which is 
perhaps the most important in this con- 
nection) is available in the fact that 
_|octroi was made the subject-matter of a 
new and comprehensive’ set of rules 
which not only dealt with ‘the matters 
covered by the rules contained in Chap- 
ter VIII and specifically mentioned in 
the preamble but also the one covered 
by Rule 62B, namely, the matter of ex- 
emption. of goods from octroi in areas 
considered suitable. for industrialisatien. 
It does not stand to reason that the 
rule-making authority framed new 
- rules, of which Rule 5 (8}. covers the. 
entire field of the earlier Rule 62-B, and 
yet left the latter intact. -It could pes- 
sibly not have been the intention. of that 
authority to have two rules on the same 
subject and thus, create confusion. The 
promulgation. of Rule 5 (8) as. a part. of 
an exhaustive set of new. rules im our 
opinion, has the. effect ef a repeal of 
Rule 62-B by necessary implication, 
although not- in express terms. 

15. Dr. Singhvi, however, as .a 
second string to the bow banks upon the 
proviso to the resolution of the Corpa- 
ration seeking to repeal R. 5 (8) which 
is in these words: ee 

` “Octroi Rule 5 (8) is hereby repealed, 
provided that notwithstanding’ such’ re- 
peal the exemption already granted 
shall continue until the expiry of the 
respective peridds of their grants”. 

The resolution’ so passed was sent to the 
Government and, as held in Municipal 
Corporation for the City of Poona éte. 
v. Bijlee Products (india} Ltd., (1979) I 
SCR 765: (AIR 1979 SC 364}, the Gov- 
ernment accepted it in full and sanction- 
ed. the repeal ef Rule 5 (8), as also the 
proposed proviso. . But then the appel- 
lants would not be entitled to any be- 
mefit by reason of the proviso because 
they were never granted any exemption 
under R. 5 (8). - 

16. ‘The other contention. rase by 
Dr, Singhvi is that the Corporation while 
denying the benefit :of exemption fram 
octrai has taken into consideration ex- 
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t 
traneous or irreleyant ‘considerations, In 
support of his contention he referred to 
Paragraph 7 of the counter-affidavit fil- 
ed by the Corporation jin the writ petis 
tion, which is as follows:  - 


“7. The respondenits grant exemptions 
te concerns on certain, policies. The 
purpose of extending ! exemption from 
Octroi duty is to, attract new industries 
in the Corporation. limits. . This. policy is 
also carried out with a view to develop 
the city and also to’ sécure employment 
to citizens and thus to!have progress in 
the economic conditions, commerce and 
trade for the welfare of the people in 
general. Moreover the aim of giving 
exemptions to new industries. is to. se- 
cure permanent sources of income. for 
the respondents after al ‘certain period, 
ie, ten years. This is the main object 
d in the cases of 
new industries to be started that help 
the development of thej City and secure 
permanent sources of |income for the 
respondents after'a definife period, Side 
by side, there are’ certain other objects 
also which are kept'im view while deter- 
mining ‘the question “of igranting exemp- 
tions. These are whether defence needs 
are satisfied, whether in the interest of 
public health and sanitation the grant of 





‘exemptions is. iat geared whether foreign 


exchange is saved, whether the problem 
of housing accommodation is solved, to 
some extent and the like. The respon~ 
dents will suffer huge loss in- revenue 
if exemptions: are granted "toa each and 
every industry ` falling | within the in- 
dustrial aréas under’ the Town Planning 
Scheme, All these. considerations are 
within the fll discretion of the respon- 
dents while deferminingi the question of 
grant of exemptions... e 13 

In our opinion the considerations which 
have weighed ‘with the Corporation 
cannot be said to.be’ etther irrelevant 
er extraneous. These - considerations 
are within the ambit of R, 5 (8) of the 
Octroi Rules. ` a i 


FI. A lot of argument -was advanced 
an behaltetthe appellant. by Dr. Singhvi 
om the nature of: relief to be grant- 
ed to -the appellant. ' His contention. 
was that a writ ef certiorari may not. 
be of muchk -avail unless: the Court 
grants a writ: of mandamus, directing 
the Corporation to.demiareate the area 
in question under Rule 5 (8) of the 
Octroi Rules and grant 'him the exemp- 
tion from octroi duty.| A number of 


t 
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authorities were cited that the Couri 
can issue a writ of mandamus in suita- 
ble cases even in respect of administra- 
tive orders. We do not think it is ne- 
cessary to decide this point as in our 
opinion the appellants have not been 
able to make out a case for any relief 

i8. In Civil Appeal No. 1690 of 1970 
Shri R. B. Datar adopted the arguments 
advanced by Dr, Singhvi. In the third 
appeal, No, 1416 of 1970 also the same 
questions of fact and law are involved 
and, therefore, this judgment will govern 
the other two appeals. 

19. For the reasons given above 
these appeals must fail. They are accor- 
dingly dismissed. The parties, how- 
ever, shall bear their own costs. 

Appeals dismissed. 


AIR 1981 SUPREME COURT 2627 
(From: Kerala)* 
R S. PATHAK AND 
BAHARUL ISLAM, JJ. 

Special Leave Petition (Civil) Nos. 2081-84 
of 1980 and Civil Misc. Petns. Nos. 6354-57 
of 1981, D/- 21-9-1984. 

S. Gopa Kumar, Petitioner v. 
Kerala and another, Respondents. 

Constitution of India, Arf, 309, Provise — 
Kerala G. O. Ms. 103/75/PWD & €E Dj- 27-9- 
1978 — Poblic Service Commission bolting 
test for filling vacancies of Junior Engineers 
~~ Independent paris presertbed in the test 
for candidates holding degrees in Civil Eagi- 
neering and Mechanical Engineering — 
Single Jadpe directing preparation of sepa- 
rate rank lists for aforesaid two categories — 
Writ appeals dismissed afier issuance of G. O. 
on ground of filing of vacancies as per se- 
parate tists prepared — Validity of Division 
Bench decision. 


State of 


The Kerala Public Service Commission in- 
vited applications for Alling up expected va- 
cancies in the posts of Junior Engineers in 
the Public Works Department The appli- 
. cants had to apppear in the written test con- 
ducted by the Public Service Commission and 
thereafter in an interview held by it. There 
Was a common question paper which contain- 
ed, in Category I, questions in Civil Enginee- 
ring and in Category ĮI, questions in Mecha- 
nical Engineering, Applicanis who were 
qualified in Civil Engineering had to answer 


*W. A. Nos. 149, 167, 169 and 170 of 1979, 
Dj- 23-11-1979 (Ker). 


TY/VY /E529/84/SNV 








S. Gopa Kumar V. State of Kerala 


swaran, 


S.C. 2027 


questions in Category I and those qualitied 
in Mechanical Engineering the questions in 
Category IL -Writ Petitions were filed and 
it was prayed that the P. S. C. be directed 
to effect selection and prepare and publish 
separate rank lists of selected applicants 
holding Civil and Mechanica] Engineering de- 
grees. The single Judge by a common judg- 
ment dated 2nd April, 1979 allowed the Writ 
Petitions and directed the Government and 
the Public Service Commission to prepare 
“two lists, namely, one for the Civil Branch 
and the other for the Mechanical Branch on 
the basis of examination already conducted”. 
Some of the aggrieved applicants however, 
fiied appeals against the decision of single 


Judge. The appeals were dismissed after the 
issuance of G. O. by the Division 
Bench in view of the fact that the 


P. S. C. had advised a number of candidates 
according to the separate lists for Civil and 
Mechanical Engineers prepared according to 
the direciions of the single Judge and that 
those candidates had already been appointed. 
Cizuse 4 of the G. O, gave unconditional 
option to those in the Engineering Service 
{General Branch) to remain in that branch 
or to choose the newly constituted Kerala 
Engineering Subordinate Service (Mechanical 
Branch). Special leave petition against the 
D. B. decision was filed by an applicant 
among others, holding a Mechanical Engi- 
neering degree. The Supreme Court while 
dismissing that petition and another peiition 
by the State Govt. seeking clarification, pass- 
ed orders under a misapprehansion that the 
direction of the single Judge was for pre- 
paration of a common rank list. Both the 
orders were subsequently withdrawn. Find- 
ing certain difficulties in giving effect to the 
directions of the High Court PSC sought 
clarification from the Supreme Court, 

Held, that (1) The Division Bench of the 
High Court was right in dismissing the wri! 
appeals, having regard to the developments 
which have taken place. 

(2) The applicant challenging the DB de- 
cision whose name appeared in the rank list 
of candidates (Mechanical) would be appoint- 
ed when his turn came. (Para 1!) 

Mr. A. S. Nambiar and Mr. P. Parame- 
Advocates, for Petitioner; Mr, K 
Sudhakaran, Advocate General of Kerala, 
Mr. V. J. Francis and Mr. Mustafakani Row- 
ther, Advocates (for No. 2), Mr. M. M. 
Abdul Khader, Sr. Advocate, Mr. K. M. K. 
Nair, Advocate with him (Kerala Public 
Service Commission for No. 4) and Mr. 
P. Govindan Nair, Sr. Advocate, Mrs. 
Baby Krishnan, Advocate with him (for 


2028 S. C. S. Gopa Kumar v, 


No. 5), for Respondents; K. Prabhakaran, 
Advocate, for the Intervener. 


BAHARUL ISLAM, J. :— In these special 
leave petitions, the petitioner assails the judg- 
ment and order dated 23rd November, 1979 
of a Division Bench of the Kerala High 
Court dismissing a number of writ appeals. 
The relevant facts may be stated thus: 

2. The Kerala Public Service Commission 

(hereinafter ‘KPSC’) invited applications for 
filling up 130 expected vacancies in the posts 
of Junior Engineers in the Public Works De- 
partment, as per notification published in the 
Kerala Gazette dated 16th May, 1978. The 
qualifications specified for the posts were 
B.Sc. in Civil Engineering or Mechanical 
Engineering of the Kerala University or its 
equivalent as prescribed by the special rules 
_of the Kerala Engineering Subordinate Ser- 
vice (General Branch). The applicants had 
to appear in the written test conducted by the 
KPSC and thereafter in an interview held by 
ft. There was a common question paper 
which contained, in Category I, questions in 
Civil Engineering and in Category I, ques- 
tions in Mechanical Engineering. Applicants 
who were qualified in Civil Engineering had 
to answer the questions in Category I, and 
those qualified in Mechanical Engineering the 
questions in Category II. 


3. After the written test and the inter- 
view, but before a common rank list was 
prepared by the KPSC as was intended, 
8 Writ Petitions were filed in the Kerala 
High Court by applicants holding Civil En- 
gineering degrees. By these Writ Petitions 
the preparation of a common rank list and 
also the procedure of the examination and a 
method of selection were challenged. It was 
prayed in the Writ Petitions that the KPSC 
be directed to effect selection and prepare 
and publish separate rank lists of selected 
applicants holding Civil and Mechanical 
Engineering degrees, It was contended in 
the applications that the applicants who had 
qualified in Civil Engineering question paper 
and answered the questions in Category I on 
the one hand and those who had qualified in 
Mechanical Engineering and’ answered ques- 
tions indicated in Category II in the ques- 
tion paper could not rationally be included 
in a common rank list after the interview. 


4. The learned single Judge of the Kerala 
High Court by a common judgment dated 
2nd April, 1979 allowed the Writ Petitions 
and directed the Government of Kerala and 
the KPSC to prepare “two lists, namely, one 
for the Civil Branch and the other for the 
Mechanical Branch on the basis of examina- 
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tion already conducted”. He proceeded: 
“With respect to it the Service Commission 
has not yet published the rank list. On re- 
ceiving information from; the Government on 
the above lines, the Public Service Commis- 
sion is directed to prepare the two separate 
tank lists, one for the Civil Branch and other 
for the Mechanical Branch. On publication 
of the two lists the Government can request 
the Service Commission to advise the candi- 
dates for appointment to these branches on 
the basis of the vacancies available in these 
two branches”. 


l 
5. The Kerala Government and the KPSC 
accepted the directions given by the learned 
single Judge and proceeded to take ‘steps for 
the implementation thereof. However,. some 
of the aggrieved respondents in the Writ 
Petitions filed appeals before the Division 
Rench of the High Court.’ The appeals were 
ultimately dismissed, in view of the fact that 
the KPSC had advised 239 candidates accord- 
ing to the separate lists for' Civil and Mechani- 
cal Engineers prepared on’ the basis of direc- 
tions given by the learned single Judge and 
that these candidates had; already been ap- 
pointed. i 


6. One of the respondents, Shri S. Gopa 
Kumar, who held a Mechanical Engineering 
degree, was one of the Special Leave Peti- 
tioners before us. He challenged the judg- 
ment of the Division Bench of the Kerala 
High Court dated 23rd March (Nov. ?), 1979. 
This Court by an ex parte, order dated 23rd 
April, 1980 dismissed the Special Leave Peti- 
tion with the following observations : 


“The prejudice that the petitioner com- 
plains of is taken care of by the High Court 
emphasizing the fact that: the petitioner is 
entitled to exercise his option. It is stated 
that he has come high in the common list 
prepared by the Public Service Commission, 
It is open to him to choose which wing, Civil 
or Mechanical, suits him most. In that view, 
we are unable perceive any prejudice espe- 
cially because on his option being exercised 
for the general or mechanical wing, as the 
case may be, he will be chosen in terms of 
his willingness, : 

All S. L. Ps. dismissed.” | 
(Emphasis supplied) 

7. It may be mentioned that no prepara- 
tion of common list was idirected either by 
the single Judge or by the Division Bench of 
the Kerala High Court. On the contrary the 
direction expressly was for preparation of 
separate lists for Civil Engineer and Mechani- 
cal Engineer candidates as. stated above. It 
, has also been stated above: that in pursuance 
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of the directions given by the learned single 
Judge in his judgment in effect upheld by 
the Division Bench of the High Court, the 
Government and the Public Service. Commis- 
sion of Kerala proceeded to prepare separate 
fists. But facing difficulties, in view of the 
- observation of this Court in its Order dated 
23rd April, 1980 quoted above, the State of 
Kerala filed a petition before this Court for 
clarifications. This Court passed the follow- 
ing order dated 11th November, 1980: 


“We have’ heard learned Advocate General 
and Shri A. S. Nambiar on the modification 
or clarification sought. The actual position 
has already been explained in the Order by 
this Court dated 28-4- 1980. There it has 
been Stated. -clearly that the petitioner will 
be entitled to exercise -his. option and then 
take his turn according to his tank--in the 
common list prepared by the Public Service 
Commission. 


Therefore the petitioner will be entitled to 
a post, if he has exercised his option in terms 
of this Court’s order and he is high enough 
in the common list for claiming the post. 
We have no idea, nor are we concerned, 
whether such a vacancy has arisen. If a 
post has become vacant and the petitioner’s 
turn comes in the common list heis entitled 
to claim that a under the orders of this 
Court . 

8. The above order, as it appears, also 
Tefers to a common list although no com- 
mon list was directed to be prepared or was 
prepared by the KPSC. This was obviously 
an inadvertent mistake. 


9. Since there was no common list and 
since no option was, given to the Special 
eave Petitioners before us by the judgment 
‘of the Kerala High Court, the KPSC faced 
difficulties in giving effect to the directions 
given by the High Court. The KPSC there- 
fore has made the Misc. Petition before us 
for clarifications and directions, 
praying that the expression “the common 
list prepared by the Public Service Commis- 
sion should be deleted”. , 
10. We have heard learned counsel of 
the parties and perused the judgments of the 
Kerala High Court passed by the learned 
mesingle Judge and the Division Bench. This 
Court by its order dated 28th April, 1980 
madismissed all the S. L. Ps. with observations 
referred to above. This Order as well as 
fhe order dated 11th November, 1980 has 
een subsequently recalled by this Court by 
its Order dated 7th April, 1981, and we do 
ot find any valid ground to reverse the 
judgments of the High Court. But in view 
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of the difficulties faced by the KPSC and 
the Government of Kerala, it is necessary to 
clarify the position and give necessary direc- 
tions. 


11. Clause 4 of the Government Order 
No. G. O. Ms. 101/79/PWD & E dated 27th 
September, 1979, the Government constituted 
the Kerala Engineering Service (Mechanical 
Branch) and Kerala Engineering Subordinate 
Service (Mechanical Branch) with posts pre- 
scribed therein. It reads thus: 


“Government also order that all those who 
have submitted unconditional options and 
who possess the required qualifications pre- 
scribed in the rules will be appointed by 
transfer to the respective service. In the 
case of any category for which the number 
of options is more than the appointment by 


- -transfer and the junior persons will be ad- 


mitted, to-the services as and when vacancies 
arise. In case where the number of officers 
who had submitted options is less than the 
number of posts, the remaining vacancies ' 
will be provided by direct recruitment as 
provided in Rule (9) of the respective special 
tules. The Chief Engineer B & R. will im- 
plement the above orders forthwith.” 


Clause 4 gave unconditional options to 
those in the Kerala Engineering Service 
(General Branch) to remain in the said 
branch or to choose the newly constituted 
Kerala Engineering Subordinate Service 
(Mechanical Branch). As stated earlier the 
Kerala Government or the KPSC was not 
directed to prepare a common list. Common 
List was referred to in the earlier orders in 
this Court through certain misapprehensions. 
The KPSC has stated in its counter affidavit 
to the S. L. P. filed by Shri S. Gopa Kumar, 
against the judgment of the High Court that] 
there were directions to the KPSC to prepare 
two separate rank lists one for Civil Engi- 
neering graduates and the other for Mechani- 
cal Engineering graduates on the basis of 
examination already conducted. Accordingly 
the KPSC prepared the two ranks lists —- one 
for Civil Engineering and other for the 
Mechanical Engineering graduates. The name 
of Gopa Kumar appears in the latter list. 


The rank list for Engineers (Civil) con- 
tains names of 152 candidates and 
the other (Mechanical) contains 202 
candidates. All the Civil Engineers se 
lected have already been appointed. Shri 
Gopa Kumar’s rank was 138 in the rank 
list of Engineers (Mechanical). He will be 


appointed when his turn comes. 


` We think that the Division Bench of the 
High Court was right in dismissing the writ 





2030-8. C. 


appeals, having regard to the developments 
which have taken place. - 5 
Accordingly, the special leave petitions are 
dismissed. There is no order as to costs. - 
Petitions dismissed. 


. AIR 1981 SUPREME COURT 2639 
(From: AIR 1981 Madh Pra 203) 
0. CHINNAPPA REDDY, A.. P. SEN, 

BAHARUL ISLAM, J. > 

Writ Petns. (Civil) Nos. 4186, 2226, 2689, 
3676 and Spl. Leave Petn. (Civil) Nos. 4234- 
35 of 1981, D/- 25-8-1981. — 

Sarkari Sasta Anaj Vikreta Sangh, Tehsil 
Bemetra and others, Petitioners v. State of 
Madhya Pradesh and others, Respondents. 

Mohanlal Gupta and others, Petitioners v. 
State of Madhya ‘Pradesh and others, Re- 
spondents. : 

Kriparam Porima and others, Petitioners 
v. State of Madhya Pradesh, and others; Re- 
spondents. 

Purushottam Lal and others, Petitioners: v. 
State of Madhya Pradesh: and others, Re- 
spondents. 


- And 
Suresh Kumar Sehgal and others, Peti- 


tioners v. State of Madhya Pradesh | and 
others, Respondents. 


(A) Essential Commodities Act . (40. of 
1955), Ss. 3, 5 —- Amendment of M. P. Food- 
stuffs (Distribution) Control Order (4960) 
by State Govt. Order dated 30-10-1930 — 
Amendment is valid even though concurrence 
of Central Govt. was not obfained. 


The Original Order of 1960 was made by 
State Government pursuant to the powers 
delegated to it by the Central Government by 
Netification No. GSR 1088 dated Nov. 15, 
1958. GSR No. 1088 dated Nov. 15, 1958 
required that the concurrence of the Cen- 
tral Government should be ‘obtained by the 
State Government in respect only of orders 
made in relation to matters covered by 
Clauses (a) and. (d) of Section 3 (2) of the 
Essential Commodities ‘Act. GSR 1088 of 
Nov. 15, 1958, was later superseded by other 
notifications. The notification in force on 
the date of the amendment of the Control 
Order was GSR 800 dated June 9, 1978, under 
which concurrence of the Central Govern- 
ment was necessary only when the orders 
related to matters specified in Clauses (a), (c) 
and (f} of Section 3 (2) of the Essential Com- 
modities Act or, in regard to distribution of 
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~ of principles of natural justice. 
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disposal of food: tuffs to places outside th 
State or in regard to regulation of transpo: 
of any ‘foodstuffs ‘under’ Clause (d). Th 
Control Order of 1960 and ‘the amendmer 
dated Oct.. 30,: 1980; do not relate to any ¢ 
these matters and- ‘ithe concurrence of th 
Central Government was therefore unnece: 
sary. | (Para ¢ 
Merely because concurrence ‘of the Cer 
tral Government was needlessly obtained bi 
fore the 1960 Control Order was rade, tt 
State Government | was not. obligated 1 
obtain the concurrence of the Central Go 
ernment whenever) again there was a 
amendment of -the Control Order. AIR 19 
Madh Pra 203, Affirmed. (Para. 
(B) Essential Cominodities Act (1958 
Sections 3, 5 — Amendment of M. P. Foo 
Stas (Distribution); Control Order, 1960 k 
State Govt. Order dated 30-10-1980 —- An 
endment not being an ordinance held w: 
not required to be! placed before legislatw 
within six months. (Para ‘ 
(C) Essential Commodities Act (10 « 
1955), Ss. 3 (6) and 5 — Amendment of M. ] 
Food Stuffs (Distribution) Control Orde 
(1960) by State Government Order date 
30-10-1980 — Amendment held was not rı 
quired to be placed. before Parliament. 
What is required! to be. placed before th 
Parliament under S! 3, sub-sec. (6) of th 
Essential Commodities Act is an order mad 
by the Central Government or by any off 
cer or authority of | the Central Governmen 
An order made by ithe State Government i 
exercise of the powers delegated to it b 
the Central Government under S. 5 is no 
required to be placed before Parliamen’ 
AIR 1981 Madh Pra 203, Affirmed. 
- (Para 7 
(D) Essential Commodities Act (10 © 
1955), Ss. 3, 5 — Amendment of M. P, Fea 
Stuffs (Distribution) Control Order (1969 
by State Govt. Order dated 30-10-198 
— Amendment made without notice to ex 
isting “appointed retailers’ — No  violatio 
(Constitu 
tion of India, Art. |226 — Natural justice). 
Though the amendment of the Contrc 
Order had the effect of doing away wit! 
‘appointed retailers’: ‘and the amendment wa 
made without notice to them, there was m 
violation of the principles of natural justice 
The amendment of! the Control Order wi, 
a legislative function and there was there 
fore no question of! affording an opportunit 
to those who were |to be affected by it. 
| (Para 8 
{£) Constitution of India, Aris, 162, 24: 
and Sch. 7, List IH, Entry 33 (b) — M. F 
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Foodstuffs (Civil Supply 
Scheme (1981) made on 
Scheme held was not made 
delegation of delegated powers. 


‘The M. P. Foodstuffs (Civil Supply Dis- 
tribution) Scheme cannot be said to have 
been formulated by the Government pur- 
suant to some power purportec to be vest- 
ed in the Government under the M. P. 
Foodstuffs (Distribution Control). Order, 
1960. -In the first place the M. P. Food- 
stuffs (Distribution Control) Order, 1960 as 
amended in 1980 defines “fair price shop” 
as a “shop set up by the Government under 
the Government Scheme” and the ‘Govern- 
ment Scheme’ as “the scheme ior distribu- 
tion of foodstuffs to consumers through 
fair price shops setup by the Government in 
this behalf’. There is no other provision 
in the order authorising the setting up of 
fair price shops or the making of a scheme 
for setting up fair price shops. {Para 9) 
On the other hand the State Government 
has undoubted competence to make a 
scheme for setting up fair price shops and 
to set up fair ‘price shops in pursuance 
thereof, in exercise of its executive power 
under Art. 162 of the Consti‘ution. The 
executive power of the State Government 
under Art. 162 of the Constitction is co- 
extensive with the legislative power of the 
State Legislature. Entry 33 (b) of List I 
(Concurrent List) is “trade and commerce 
in, and the production, supply and distri- 
bution of foodstuffs, including edible oil- 
«seeds and oils”. The Government, there- 
Wore, has the- undoubted right to make a 
mcheme for the distribution of foodstuffs, 
«without being vested with any special auth- 
mority under any order made urder_ the Es- 
ential Commodities Act. The M. P. Food- 
«tuffs (Distribution Control) Order, 1960 
Joes not purport to vest any such power in 
the Government. It must, therefore, be 
aken that the M. P. Foodstuffs (Civil Sup- 
Jy Distribution) Scheme, 1981, was made 
n exercise of the executive power of the 
Jovernment and not in exercise of any 
ower delegated by a delegate under the 
issential Commodities Act, {Para 9) 
(F) Constitution cf India, Ant. 162 
mi. P. Foodstuffs (Civil Supply Distribution) 
micheme (1981), Cl. 2. — Allotment of fair 
mrice shops — Preference to be given to 
30-operative Societies Expression “Co- 
sperative Society”, means only “a consumers 
-o-operative society” and no other. 
$ . (Para 10) 
(G) Constitution of India, Arts. .14 and 
pe — M. P. Foodstaffs (Civil Supply Dis- 
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Distribution) 
23-3-1981 
pursuant 


to 


f 
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tribution) Scheme (1981), Cl. 2 — Allotment, 
of fair price shops — Preference given to 
co-operative societies does not create mono- 
poly in their favour — Scheme is. not discri- | 
minatory. 


No one can’ claim a right to run a fair 
price shop as an agent of the Government. 
All that he can claim is a right to’ be con- 
sidered to be appointed as an agent of the 
Government to run a fair price shop. If 
the Government takes a policy decision to 
prefer co-operative societies for the appoint- . 
ment as their agents to run fair price shops, 
it cannot be said that there is any discri- 


mination. (Para 11) 
There certainly is a reasonable classifica- 
tion and a nexus with the object intended 


to be achieved, which is a fair and assured 
supply of rations to the consumer. ‘The 
preference to be shown to co-operative 
societies does not create a monopoly in their 
favour and is not: discriminatory. AIR 
1981 Madb Pra 203, Affirmed. 
(Para 12). 
Cases Referred: Chronological Paras 
AIR 1981 SC 774: (1981) 2 SCR 364: 1981 
Tax LR 289 8 
AIR 1962 SC 386: (1962) 3 SCR 936 
4, 12 


CHINNAPPA REDDY, J.:— These writ 
petitions under Art. 32 of the Constitution 
and petitions for special leave to appeal 
under Art. 136 of the Constitution may be 
disposed of by a common order since they 
raise: the same questions. In exercise of the 
powers conferred by S. 3 of the Essential 
Commodities Act, 1955 and delegated to if 
by the Government of India by its Order 
No. GSR 1088 dated Nov. 15, 1958, Minis- 
try of Food and Agriculture (Department 
of Food), the Government of Madhya Pra- 
desh made the Madhya Pradesh Foodstuffs 
(Distribution Control) Order, 1960. The 
undoubted object of the order was to pro- 
vide for better distribution of foodstuffs to 
such class of consumers as required .a regu- 
lar supply of such foodstuffs. Detailed pro- 
vision was made for the issue of ‘family 
cards’, the registration of the holders of 
such ‘family cards’ with “appointed retail- 
ers”, the appointment of “appointed retail- 
ers”, the supply of foodstuffs to “appointed 
retailers” by the Government, the sale of 
foodstuffs by ‘appointed retailers’? to consu- 
mers etc. “Family card” was defined as 
meaning “a card or document issued to the . 
head of a family under or in pursuance of 
the. provisions of this order”... “Appointed 
retailer” was defined to. mean “a retail 


. to mean “the scheme for 


, 


_ Order, 


provisions of the order. 


\ 
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dealer -appointed or deemed to be appointed 
under the provisions of Cl. 3 in respect of 
any foodstuff”. “Govt. scheme” was defined 
t distribution of 
foodstuffs to consumers through fair price 
shops set up by the Government in this be- 
half”. Clause 3 of the Order made provisions 
for the appointment of “appointed retailers” 
by the Collector for purposes of distributing 
foodstuffs under the Government scheme. 
Clause 4 of the Order prohibited an “appoint- 
ed retailer” from supplying any foodstuffs 
in respect of which he held his appointment 
except under and in accordance with the 
Pursuant to the 
M. P. Foodstuffs (Distribution Control) 
1960, several persons were ap- 
pointed as “appointed retailers”. The 
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. petitioners were so appointed and many of 


them claimed that they were 
graduates at the time of their 
as “appointed retailers”. Things went on, 
according to the Government very badly, 
till the Government moved in the matter, 
first, by sending urgent wireless messages to 
all Collectors on Oct. 28, 1980, and follow- 
ing it up very soon thereafter, on Oct. 30, 
1980, by amending the M. P. Foodstuffs 
(Distribution Control) Order, 1960. The 
wireless message was as follows : 


“No. 6494/4755/XXIX/180 dated Oct., 1980. 
Government has declined to exclude the 


unemployed 
appointment 


appointment of approved retailer i.e. fair’ 


the purview of M. P. 
Control) Order, 
will until 


price shop from 
Foodstuffs (Distribution 
1960 Stop these’ appointments 


z further orders of the Collectors Stop Gazette 


notification to their except issuing today 
Stop New arrangements will be effective 
from first Nov., 1980 from which date ex- 
isting shops will be deemed to be continuing 
to eperate under the Collectors’ authority 
Stop Since Collectors will now be free to 
cancel suspend and appoint new retailers 
Government desire that in all new appoint- 
ment Stop Co-operative Societies be given 
first priority and cases of others be deter- 
mined on merit i.e. persons who would be 
interested and be able to do this business 
Stop. It may be necessary to insist on food- 
grains and sugar dealers licencers from new 
retailers at least in urban areas and within 
a month or so in rural’ areas when formal 
appointments are made Stop. Till present 
retailers are substituted formerly present 
ones will continue Stop Please complete this 
process within a week Stop Detailed instruc- 


tions. ‘will follow Stop.” . 


By the amendment made on Oct, 30, 1980, 
in the M. P. Foodstuffs (Distribution Con- 
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trol) Order, the definition of “appointed 
retailer” was deleted and an expression “fair 
price shop” was newly defined to mean a 
shop set up by the Government under the 
Government scheme. All the clauses of thb 
order dealing with “appointed retailers” were 
deleted. The provisions of the order relat- 
ing to “family cards? were however retained. 
The holder of a “family card” was required 
to get the card registered with the “fair 
price shop” in the prescribed manner for 
the purpose of obiaining foodstuffs for his 
family. In the order, as it stood originally, 
there were provisions for appeal and revi- 
sion against orders of suspension or revo- 
cation of the appointment of “appointed 
dealers”. These clauses also went the way 
of the other clauses' relating to “appointed 
retailers”. Thereafter the Government of 
Madhya Pradesh promulgated a scheme 
known as the .Madha Pradesh Foodstuffs* 
(Civil Supply Distribution) Scheme, 1981. 
The scheme cast a duty upon the Collector 
to establish ‘fair price shops’. It was pro- 
posed that there should be a ‘fair price 
shop’ in each area with a population of 
2000 so that no consumer may have to 
travel more than five kilometres to purchase 
foodstuffs. The fair: price shops were to be 
run by agents appointed by the Collector. 
It was made clear that the agents were to 
have no right of legal ownership over the 
‘fair price shops’. In the allotment of ‘fair 
price shops’, co-operative societies were to 
be given first preference, If there was a 
co-operative society in an area, and if such 
society expressed, ini writing, its unwilling- 
ness to run the fair price shop, the fair 
price shop could be! allotted to other per- 
sons. The allottee was to be a person with, 
satisfactory financial; resources and in à 
position to discharge the duties and obliga- 
tions of a fair price! shop. He should not 
have been adjudged !insolvent. He should 
bear good character. and should not have 
been convicted of a (criminal offence, Every 
fair price shop was :expected to stock spe- 
cified items of foodstuffs in such quantities 
as would be sufficient for one and half 
month’s supply to consumers. The opening 
and closing hours of the shop were to be 
regulated by the Collector. The shop had 
to be kept open for at least: eight hours 
every day. The fair price shop was to be 
paid a commission and transport and othey 
incidental expenses at the rates to be detere 
mined by the Government, 


‘2, The vital change brought _about by 
the amendment and! the new scheme _ was: 
the abolition of thei system of ‘appointedl 
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retailers’ and their replacement by ‘fair price 
shops’ which were to be run by the agente 
appointed under the new scheme, preference 
in the matter of appointment of agents be- 
ging given to co-operative societies. 

3. Writ petitions were filed immediately 
in the High Court of Madhya Pradesh by 
erstwhile ‘appointed retailers’ questioning 
the validity of the wireless message, the 
amendment of the M. P. Foodstuffs (Distri- 
bution) Control Order and the M. P. Food- 
stuffs (Civil Supplies Public Distribution) 
Scheme. A Division Bench of the Madhye 
Pradesh High Court (G. P. Singh, C. J. anc 
Faizanuddin J.) dismissed the writ petitions 
by their judgment, D/- 13-4-1981 : (reported 
in AIR 1981 Madh Pra 203). Most of the 
submissions made before us were also made 
before the High Court and were rejectec 
by the learned Chief Justice in a well con- 

„sidered judgment, Some of the applicants 
before the High Court have filed petitions 
for special leave to appeal to this Cour 
and some others have directly moved this 
Court under Art. 32 of the Constitution. 


4. Shri Bhatt, learned counsel for the 
petitioners in Special Leave Petitions Nos 
4234-35 of 1981 urged that the preference 
to be shown to co-operative societies in the 
matter of appointment of agents to run fai? 
price shops was discriminatory. He sought 
to place reliance on the decision of. this 
Court in Mannalal Jain v. State of Assam, 
(1962) 3 SCR 936:(AIR - 1962 SC 386- 
Shri Amlan Ghosh learned counsel for the 
petitioners in the remaining cases mad: 
several submissions: (1) The wireless mes 
sage dated Oct. 28, 1980, was without 
legal authority as the M. P. Foodstuffs (Dis- 
tribution) Control Order, 1960 had not evem 
Oech amended by that date; (2) The amend- 
ment of the M. P. Foodstuffs. (Distribution) 
Control Order, 1960 was invalid as it was 
not approved by a legislation within six 
months; (3) The amendment was invalid as 
the concurrence of the Central Government 
had not been obtained; (4) The amendment 
and the schemes were also invalid as the7 
were not laid before the 
(5) There was a violation of the principles 
of natural justice as the amendment toox 
away the right of the existing ‘appointed 
retailers’ without hearing them; (6) Th= 
scheme was invalid as it was made pursuart 
„to delegation of delegated powers; (7) Ther2 
’was an unlawful creation of monopoly ia 
favour of co-operative societies. We do nct 
find any substance in any of the Submission 
made by the counsel. 
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. godowns in time. 
‘responsible officials including the 


-lectors of the Districts. 
-erable discussion, in the course of which 


any ` 


` preferably to be co-operative societies. 
-incorporating the decision of the 


Parliament - 


. message should have properly 


‘Order was 
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5. Shri Gopala Subramaniyam, who pre» 
sented the case for the State of Madhya 
Pradesh with ability and clarity drew ous 
attention to the history of the scheme of 
distribution of foodstuffs in the State of — 
Madhya Pradesh and pointed out, with ref- 
erence to the counter-affidavit filed on be- 
half of the State of Madhya Pradesh, how -` 
the well intentioned efforts of the Govern- 
ment to distribute foodstuffs in a fair and 
equitable manner were foiled and frustrated 
by the “appointed retailers”. It appears 
from the counter-affidavit that many serious 
irregularities ‘were being committed with 


‘impunity and without hindrance, under the 


1960 Scheme and because of the provision for 
appeals and revisions, erring traders could 
not be brought to book in time. In the 
past few months, there was a - tremendous 
increase in flagrant violations-of the 1960. 
Control Order. Shops were opened well 
after the appointed time and closed well 
before the appointed time. Consumers found 
it difficult to obtain their rations easily. 
Traders would hoard foodstuffs and refuse 
to sell them to the consumers. They would 
not maintain sufficient stocks and they 
would not: lift stocks from Government 
The situation was getting 
so much out of control that in July, 1980 
the Chief Minister called a conference of 
Director 
of Civil and Food Supplies and the Col- 
There was consid- 


the Collectors of the Districts drew the 
attention of the Chief Minister to the plight 


‘of the poor consumers and the abuse to.. 


which the existing system had lent itself at 
the hands of the retailers. Thereafter a 
conscious and responsible decision was taken 
to scrap the existing system of distribution 
of foodstuffs through ‘appointed retailers’ 
and to introduce a system of distribution of 
foodstuffs by authorised agents who were 
. The 
impugned wireless message was, therefore, 
issued by the Government to the Collectors 
Govern- 
conceded by Shri 
that the wireless 
come after 
the amendment of the Control Order’ but in 
the circumstances of the case no harm was 
done as no action was taken pursuant. to 
the wireless message until after the Control 
amended. This circumstance, , 


we may mention here, meets one .of the 


ment. It was rightly 
Gopala Subrahmanyam 


submissions .of the learned counsel for thg 
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petitioners that the wireless message should 
have been issued after the amendment of 
the Control Order. 


6. .. The original Order of 1960 was mađs 
by State. Government pursuant to the powers 
~ fdelegated to it by the Central Government 

. by Notification No. GSR 1088 dated Nov. 
15, 1958. GSR No. 1088 dated Nov. 15, 
1958 -required that the concurrence of the 
Central Government should be obtained by 
the State Government in respect only of 
orders made in relation to matters covered 
by Cis. (a) and (d)~of S. 3 (2) of the Essen- 
tial Commodities Act. GSR 1088 of Nov. 
15, 1958, was later superseded by other 
notifications. -The notification in force on 
the date of the amendment of the Control 
_ [Order was GSR 800 dated June 3, 1978, 
under. which concurrence of the Central 
Government was necessary only when the 
orders related to matters specified in Clis: (a), 
(c) and (£) of S. 3 (2) of the: Essential Com- 
modities Act or in regard to distribution or 
disposal of foodstuffs to places outside’ the 
State or in regard to regulation of transport 
of any foodstuffs under Cl. (d}). The Con- 
trol Order of 1960 and the amendment dated 
Oct. 30, 1980 do not relate to any~of these 
matters and the concurrence of the Central 
Government was therefore ‘unnecessary. It 
may be that the concurrence of the Central 
Government was obtained ‘by.the State Gov- 
ernment before the 1960 Control Order was 
made but that was really unnecessary. Mere- 
ly because concurrence of the Central Gov- 
ernment was needlessly obtained on an ear- 
lier occasion, the State. Government was not 
obligated to obtain the concurrence of the 
Central Government whenever again ` there 
was an amendment of the Control Order. 


7. The submission that the amendment 
was invalid because it had not been placed 
before the Legislature within six months is 
totally misconceived. The amendment was 
not an Ordinance and it was not ‘required 
to be placed before’ the’ Legislature within 
six months. We are also not able to appre- 

. ciate why the amendment ‘should have been 
placed” before the Parliament. What’ is re- 
quired to be placed ‘before the Parliament 
‘under S. 3, sub-section (6) of the Essential 
Commodities Act is an order made by the 
Central Government or by. any officer op 
authority of the Central Government. An 
order made by the State Government. in 
exercise of the powers delegated to it by 
the Central Government under S. 5 is not 
required to be placed before Parliament. 

S. It was submitted that the amendment 
Jot the Control Order had the effect of doing 


= Sarkari Sasta Anaj Vikreta Sangh v. State of M: P. 


‘stuffs, including edible oil-seeds 
The Government, therefore, has the undoubt- 


| l 
A. I R. * 


away with ‘appointed retailers’ and as this 
was being done without notice to them, 


there was a violation of the principles of 
natural justice. The amendment of the 
Control Order was a! legislative function and| 
there was therefore no question of affording 
an opportunity to those who were to be 
affected by it. Vide! International Tourist 
Corporation, Delhi v. State of Haryana, 
(1981) 2 SCR 364: (AIR 1981 SC 774). 


9 One of the submissions of the learn- 
ed counsel was that |the formulation -of the 





Scheme was an exercise of power by the 


delegate of a delegate and, therefore, void. 
We see no force in this submission. The 
basic assumption underlying the argument 
was that the scheme. was formulated by the 
Government pursuant to some power pur- 
ported to be vested in the Government under 
the: M. P. Foodstuffs. (Distribution) Control 
Order, 1960 and that) the Government would 
otherwise have no power to formulate such 
a scheme. The assumption is not well 
founded. ‘In the first place the’ M. P. Food- 
stuffs: (Distribution) Control Order, 1960: as 
amended in 1980 defines ‘fair price shop’ 
as a “shop set up by, the Government under 
the Government scheme” and the ‘Govern- 
ment scheme’, as “the scheme for distribu- 
tion of foodstuffs to! iconsumers through fair 
price shops set up by the Government in 
this behalf”, There lis no other provision 
in the order authorising’ the setting up of 
fair price shops or the making of a scheme 
for setting up fair price shops. On the 
other hand the State Government has un- 
doubted competence to make a scheme for 
setting up fair price shops and to -set up 
fair price shops in ipursuance thereof, in 
exercise of its executive power under Arti- 
cle 162 of the Constitution. The executive} 
power of the State Government under Arti- 
cle 162 of ‘the Constitution is co-extensive 
with the legislative power of the State Legis- 
lature. Entry 33 (b);of List HI (Concurrent 
List) is “trade and commerce in, and the 
production, supply and distribution of food- 
and oils”. 


ed right to make a scheme for the distribu- 
tion of foodstuffs, without being vested with 
any special authority | under any order made 


-under the Essential. Commodities Act, As 


already mentioned by us. the M. P. Foodstuffs 
(Distribution) Control Order, 1960 does .not 
purport to vest any such power in the Gove 


-ernment. It must, therefore, be taken that the 


M. P. Foodstuffs (Civil Supplies Public Dis- 
tribution) Scheme, 1981, was‘ made in exercise 
of the executive power ‘of the Government 


1981 


and not in exercise of any power delegated 


by a delegate under the Essential Commo- 


dities Act. 


10. Finally we come to the . argument 

4 which was strenuously pressed before us 
namely that the scheme was discriminatory 

- inasmuch as preference was to be shown to 
co-operative societies in the matter of allot- 
ment of fair price shops.and thus a mono- 
poly was sought to be created in favour of 
co-operative societies.. Before we proceed 
to discuss the matter further we must refer 
to the statement made by the learned Ad- 
vocate General before the High Court and 
repeated before us by the learned counsel 
for the State that the expression ‘co-opera- 
tive society’ in Cl. 2 of the scheme meant 
only a consumers’ co-operative society and 
no other. The learned couns2l for the peti- 
tioners urged that the scheme itself used 
the expression ‘co-operative society’ and 
not ‘consumers’ co-operative society’ and 
therefore there was no reasom to think that 
the expression ‘co-operative society’. was in- 
tended to be confined to consumers’. co- 
operative societies only. According to the 
learned counsel not. only consumers’: co- 
operative societies but other societies also 
have been allotted fair price shops in actual 
practice. We are of the view that in the 
context of the scheme the expression ‘co- 
operative society’ was meant so include- con- 
sumers’ co-operative societies only and ‘no 
other. If any society other than a consu- 
mers’ co-operative society has been allotted 
a fair price shop, we are assured by the 


sy 


t 


learned counsel for the Stałe tbat steps 
would be taken for cancellation of such 
allotment. We will proceed ən the basis 


„that the preference proposed -0 be given by 
"the scheme in the matter of allotment of 


. fair price shops was to consumers co-opera- ` 


tive societies only. ` 

11. Earlier, we have referred to the 
abuses which bad grown up in the prevail- 
ing system of distribution of foodstuffs under 
the M. P. Foodstuffs (Distritution) Control 
Order, 1960. The system had deteriorated 
and become completely unworkable and 
rotten to a breaking point. An’ absolute 
and thorough overhaul of the system - had 
become compulsive if 
Madhya Pradesh were to receive a regular 
supply of their rations. It wes in those cir- 
cumstances that the Government came to 
*the conclusion that distribution of food- 
stuffs through co-operative: societies 
sumers co-operative societies), would be the 
best method of distribution by which the 
goods could be delivered i.e. rations could 
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bé supplied to the consumers., No one can 
doubt the positive and progressive role 
which co-operative societies are expected to 
and do play in the economy of our country 


and, most surely, in the fair and effective , 


distfibution of essential ‘ articles of food. 
There certainly was a reasonable classifica- 
tion and a nexus with the object intended 
to be achieved, which was a fair and as- 
sured supply of rations to the consumer. 
The fundamental right of traders like the 


-Petitioners to carry on business in foodstuffs 


was in no way affected. Tkey could carry 


‘on trade in foodstuffs without ‘hindrance as 
_ dealers; only, they could not run fair price 


Shops- as. agents of the Government. No! 
one could claim a right to run a fair price 
shop as an agent of the Government. All 
that he could claim was a right fo be con- 
sidered to be appointed as. an agent of thej 
Government. to run a fair price shop. i 
the Government took a policy decision to! 
prefer co-operative societies for appointment! 
as their agents to run fair price shops, in! 
the light of the frustrating and unfortunate 
experience gathered in the last two decades, 
we do not see how we can possibly hold 
that there was any discrimination. 





12. The learned counsel for’ the peti- 
tioners placed strong reliance on Mannalal 
Jain v. State of Assam (AIR 1962 SC 386). 
An examination of what was decided in 
that -case shows that it does not help the 
petitioners. The Assam Foodgrains Licens- 
ing and Control Order was made in exer- 
cise of the powers conferred by S. 3 of the 
Essential Commodities Act. The’ order pro- 
vided that no one could do wholesale busi- 
ness in paddy and rice except under a 
licence, In granting or refusing a licence 
the licensing authority was required to have 
regard, among other matters, to the’ matters 
enumerated in sub-clauses (e) to (e) of 
CL (5). One such matter (sub-cl. (e)) was 
“whether the applicant is a co-operative 
society”, The Government issued directions 
to all licensing authorities ‘that rights of 
monopoly procurement had been given to 
the Apex Co-operative Society. The peti- 
tioners’ application for a licence was reject- 
ed because of the Government’s directions. 
The Supreme Court held “the duty of the 
licensing authority was to pass orders in 
accordance with Cl. 5 of the Control Order! 
1961. Instead- of doing that, it passed an 
order in accordance with the instructions 
given to it on behalf of the State Govern- 
ment, instructions which appear to us to be. 
not in cotisonance with sub-clause (e) . of 
Cl. 5, because sub-clause’ (e) contemplates a 


) 
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preference to co-operative societies in cer- 
tain circumstances, but not a monopoly in 
their favour”. It is apparent that the ques- 
tion before us is altogether different from 
the question considered by the Court in 
Mannalal Jain’s case. In that case the Con- 
trol Order prescribed the matters to be 
considered in deciding whether a licence 
should be granted or not. The licence was 
refused on a ground extraneous to the mat- 
ters prescribed by the Control Order. It 
was not the Control Order that was found 
to be wrong but its administration. That- 
was expressly stated by the Court who ob- 
served (at p. 392 of AIR): 


“It was open to the licensing authority to 
give preference to co-operative societies, if 
it was of the opinion that granting a licence 
to a co-operative society in a particular 
locality would facilitate the objects of Sec- 


tion 3 of the Act. This is not what the 
licensing authority did. He repeatedly re- 
fused a licence to the petitioner, for the 
only reason and purpose of granting a 
monopoly to co-operative societies. In 
other words, the discrimination that has 


been made by the licensing authority is 
really in the administration of the law, It 
has been administered in a discriminatory 
manner and for the purpose of achieving 
an ulterior object, namely, the creation of a 
monopoly in favour of co-operatives, an 
object which, clearly enough, is not within 
sub-clause (e) of Cl. 5 of the Control Order, 
1961.” 

In the present case, apart from defining the 
expressions “fair price shop” and “Govern- 
ment scheme”, the Control Order has given 
no indication of the lines on which the 
Government scheme was to be drawn or of 
the guidelines to regulate the allotment of 
fair price shops. The scheme, as elready 
found by us, was formulated outside the 
Control Order and in exercise of the State’s 
executive power. The appointment of agents 
to run fair price shops was to be made 
under the scheme and in accordance with 
the guidelines prescribed by the scheme. 
There could, therefore, be no question of 
the fair price shops not being allotted in 
consonance with the Control Order. On 
the other hand, there are several observa- 
tions in the judgment which are in fact op- 
posed to the contention of the petitioners. 
It was said (at p. 949 of SCR): (at p. 391 
of AIR): 

“We are of the view mat by 
the position which co-operative societies 
may occupy in the village economy of.a 
particular area, it cannot be laid down as a 


reason of 
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general proposition. that sub-clause (e) of 
Cl. 5 of the Control Order, 1961, is un- 
related to the objects mentioned in Sec. 3 
of the Essential Commodities Act, 1955. 
There may be places or areas where co- 
operative societies are in a better position’ 
for maintaining or increasing. supplies of 
tice and paddy and even for securing their 
equitable distribution and availability at fair 
prices. We must, therefore, repel the very 
broadly stated contention of the learned 
counsel for the petitioner that sub-clause (e) 


of Cl. 5 of the Control Order, 1961, can 
have no relation whatsoever to the two 
objects mentioned in S. 3 of the Essential 
Commodities Act, 1955 ...... Sub- 


clause (e) of Cl. 5, we have already stated, 
enables the licensing authority to give pre- 
ference to a co-operative society in certain 
circumstances; but it does not create a 
monopoly in favour of co-operative societies. 
The preference given has a reasonable rela-" 
tion to the objects of the legislation set out 
in Section 3 of the Act; therefore sub-cl. (e) 
of Cl, 5 of the Control Order, 1961, cannot 
be held to be bad on the ground of class 
legislation, but the passing of an order under 
the sub-clause for a purpose not contemplat- 
ed by it will amount to discrimination and 
denial of the guarantee cf equal protection 
of the law.” 


We are, therefore, unable to agree with the 
submission of the petitioners that the pre- 
ference to be shown to co-operative societies 
creates a monopoly in their favour and is 
discriminatory. In the result the writ peti- 
tions and special leave petitions are dis- 
missed. 
Petitions dismissed. 
` 
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D. A. DESAI AND A. P. SEN, JJ. 
Civil Appeal No. 264 of 1981. Dj- 20-1- 

1980. 


Bikram Singh and others, Appellants v. 
Ram Baboo and others, Respondents. i 


Civil P. C. (5 of 1908), 0. 6 R. 17 — 
Amendment of plaint — Consequential am- 
endment — Ought te be allowed. Deci- 
sion of High Court, Reversed. (Para 1) 

DESAI, J.:— In our opinion, this is a 
case in which the trial Court and ihe Revi- 
sional Court were in error in refusing am- 
endment of the plaint. This was a  conse-* 
quential amendment which ought to have 
been allowed. Accordingly this appeal is 
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allowed. Application for amendment is ac- 
cordingly granted and-the trial be proceed- 
ed further in accordance with law. it will 
be open to the defendants to submit written 
statement to amend plaint. 
r. 2. In the circumstances, there will be no 
order as to costs. 

Appeal allowed. 
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: 1981 Cri. L. J. 1497 
(From: Punjab & Haryana)* 
0. CHINNAPPA REDDY, A. P. SEN AND 
BAHARUL ISLAM, JJ. 

Criminal Appeal No. 90 of 1981, D/- 8-9- 
1981. 

Raghbir, Appellant v. State of Haryana, 
Respondent. 

Haryana Children Act (14 of 1974), Sec- 
‘tions 2 (d), 21 and 65 — Criminal P. C. 
(1974), Ss. 5 and 27 — Person under 16 years 
of age and accused of offence of murder — 
He can get benefit of Children Act. 1978 
Cri LJ 585 (Madh Pra) (FB), Overruled; Cr. 
A. No. 909 of 1979, D/- 7-8-1980 (Punj and 
Har). Reversed. ((i) Constitution of India, 
Art, 254, Sch. VII, List 3, Item 2; (ii) Child- 
ren Act (60 of 1960), S. 22; (iii) Penal Code 
(1860), S. 302). 

An accused who is less than 16 years and 
thus a child within. the meaning of S. 2 (d) 
of the Act and who is accused of an offence 
under Section 302, Penal Code is entitled to 
the benefit of the Haryana Children Act. 
Therefore, his trial and conviction under -the 
Cr. P. C. is illegal. 1978 Cri LJ 585 (Madh 
Pra) (FB), Overruled; Cr. A. No. 909 of 1979, 
D/- 7-8-1980 .(Punj & Har), Reversed; AIR 
1979 SC 1839, Approved, * (Para 12) 


. The Haryana Children'Act came into force 
on March 1, 1974 while the Criminal P. C., 
1973 came into force on April 1,, 1974. If 
there be any conflict between any provisions 
of the Act and the Code, in view of Arti- 
cle 254 (1) of the Constitution, the provision 
of the Act repugnant to any provision of the 
Code will be void to the extent of 
repugnancy. (Para 7) 

The purpose of the Haryana Legislature as 
well as of the Parliament in enacting the 
Haryana Children Act and the Central 
Children Act respectively was to give sepa- 
rate treatment to delinquent children in trial, 
conviction and punishment for offences in- 


* Criminal Appeal No. 909 of 1979, D/- 7- a 
1980 (Punj & Har). 
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‘yana Children Act, 


:plicability of the Act to -his. case. 
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cluding offences punishable with death or im- 
prisonment for life. Section. 27 of the Cri- 
minal P, C. is not ‘a specific provision to the 
contrary’ within the meaning of Section 5 of 
the Code; the intention of the- Parliament 
was not to exclude the trial of delinquent 
children for offences punishable with death 
or imprisonment for life, inasmuch as $. 27 
does not contain any expression to the effect 
“notwithstanding anything contained in any 
Children Act passed by any State Legisla- 
ture”. Parliament certainly was not unaware 
of the existence of the Haryana Children Act 
coming into forcé a month earlier or the 
Central Children Act coming into force 
nearly fourteen years earlier. What S. 27 


[contemplates is that a child under the age of 


16 years may be tried by a Chief. Judicial 


‘Magistrate or any Court specially empowered 


under the Children Act, 1960. It is an 
enabling provision, and, has not affected the 
Haryana Children Act in the trial of delin-| 
quent children for offences punishable with’ 
death or imprisonment for life. Criminal 
Procedure appears in Item 2 of the Con- 
current List of the Seventh Schedule of the 
Constitution. One of the circumstances 
under which repugnancy between the law 
made by the State and the law made by the 
Parliament may result is whether the provi-' 
sions of a Central Act and a State Act in the, 
Concurrent List are fully inconsistent and 
are absolutely irreconcilable. In the jn-. 
stant case it can be ‘held that the relevant: 
provisions of the Code and the Act can co-: 


exist. Their spheres of operation are diffrent.: 
(Paras 9, 10) 

Cases Referred: Chronological Paras’ 
AIR 1979 SC 1839 : (1979) 4 SCC 229: 1979 
Cri LI 1365 3 
1978 Cri LJ 585 (Madh Pra) (FB) ` 11 


‘Mr. Prem Malhotra: Advocate, for Appel- 
lant; Mr. K. G. Bhagat and Mr. R. N. Pod- 
dar Advocates, for Respondent. 

BAHARUL ISLAM, J.:— The question 
for consideration in this appeal by ‘special 
leave is whether a person under. 16 years of. 
age and accused of an offence under S. 302, 
Penal Code’.can get the benefit of the Har- 
1974 (hereinafter ‘the! 
Act’). The undisputed facts are that the ap-' 
pellant along with three others was convict- 
ed of the offence of murder’ and sentenced 
to imprisonment for life by the Sessions 
Judge. The appeal was disinissed by the 
High Court. The appellant then filed an ap- 
plication for special leave to appeal under 
Article 136 of the Constitution. Leave was 
granted confined to the question. of the ap- 
It is also: 
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not disputed that the appellant was less than 
16 years at the time he first appeared . before 
the trial Court. He was thus a ‘child’ within 
the meaning of that term under Ci. (d) of 
Section 2 of the Act. , : : 


2. Mr. Prem Malhotra, learned counsel 
appearing for. the appellant, submitted that in 

. view of. Section 5 of Criminal P. C, 1973 
(hereinafter called ‘the Code’), the appellant 
would get the benefit of the Act; while on 
the other hand, Mr.. Bhagat. appearing for 
the State, relying on Section 27 of the Code 
submitted that an offence punishable ,. with 
‘death or imprisonment for life would ‘not be 


triable under the Act.- ... mee 
3.. There is a decision of this Court’ on 
the point in the case of Rohtas v. State of 
Haryana reported in (1979) 4 SCC 229: (AIR. 
1979 SC 1839: 1979 -Cri LI 1365), ‘that held 
the trial of a child- under the provisions ‘of the 
Act was not barred. Inthat case, however, it 
appears; S. 27 of the ‘Code was not brought 
tothe notice of the Court. In'that view of the 
„matter, the Bench consisting.of two members 
including one of us (Baharul Islam, J.) bé- 
fore whom this appeal came up for hearing 
referred it to a larger Bench, in order to 
avoid possible conflict of decisions. This ia 
how this appeal came up for hearing before 
this Bench consisting of ‘three -membets. ` 


i d { Cents . ! x / 
4.. Mr. Malhotra submits that Section 5 of 


the Code leaves special and local laws un- 
affected by the provisions of the Code and 
that, therefore, the Act remains wholly intact. 
On the other hand, Mr. Bhagat’s submission 
is that all offences are triable under the Act 
by reason of the provision of Section 27 of 
the Code so long as they fall within the cate- 
gory of offences “not punishable with death 
or imprisonment for life”. 
` 5, “In the -Act, ‘child’ thas ‘been defined as 
meaning a:'boy who has mot attained the age 
of sixteen years or’a girl ‘who has not at- 
tained the age of eighteen years. ‘Delinquent 
child’ has been defined as meaning a child 
who has been found to have committed an 
offence. i Bia tess ` l 
Apart from procedural ‘differences in ‘the 
- Act and ‘the Code, for the trial of a child 
for murder, the outstanding difference is that 
the trial of the child under the Code may 
end in the sentence of death or imprisonment 
for life while a child cannot be seritenced to 
death or imprisonment for life under the Act. 
in order ‘to ‘better appreciate the differences, 
it is necessary to refer to some of the salient 
provisions’ of ‘the Act. hired 
Sub-section (1) of Section 4 provides ` for 
the constitution of children’s court. It pro- 
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. Vides that where a 
‘ Court has been constituted for any area, such 


-relating to neglected 
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vides that notwithstanding anything contain- 
ed in the Code of Criminal Procedure, 1898 
(hereinafter the ‘old i Code’), the State Gov- 
ernment may constitute one or more child- 
ren’s courts for exercising the powers an 

discharging the duties conferred or imposed 
on such Court in relation to delinquent child- 
ren-under the Act. ‘Sub-section (3) of S. 5 
provides that a person may be appointed as, 
a member of the Board or as a Magistrate in 
the children’s Court' only where he ‘has in 
the opinion of. the State Government, know- 
ledge of. child psychology and child welfare. 
Sub-section (1) of Section-6 of the Act pro- 


‘Board or a children’s 


Board or Court shall; notwithstanding any- 
thing contained in any other law for the time 
being in force but save as otherwise expressly 
provided in the Act, |have power to deal ex- 
clusively with all proceedings under the Act. 
children or delinquent’ 
children, as the ‘case may ‘be. Section 8 pro- 
vides for establishment of children’s homes; 
Section 9. for Special Schools, Section 10 for 
Observation Homes and Section 11 for the. 
establishment of Aftercare Organisations. 
Section 17 provides for the bail and custody 
of delinquent children. It provides that a 
child accused’ of any non-bailable, offence, 
notwithstanding anything contained in the 
old Code or in any !othér Jaw for the time 
being in force be released on bail with or 
without surety unless! such release defeats the 
purpose of the. Act, [Section 19 provides that 
the children’s Court | shall hold an inquiry 
against the: child charged with an offence in 
accordance with the provisions of Section 37 
of..the Act and ‘may, subject to the provi- 
sions of the Act, ‘make such order in relation 
to the child as it deems fit. Section 20, inter, 
alia, provides that where a children’s Court 





_is satisfied on- inquiry that a child has com- 


mitted an offence, then notwithstanding any- 
thing to the contrary, contained in any other 
law for the time being in force, the child- 
ren’s Court may, ‘if it thinks fit,— ; 

{a) allow the child ito go home after advice 
or admonition; eee 

-(b) direct the child to be released on pro- 
bation of good conduct and placed under 
the care of any parent, guardian, or other 
fit person on his executing a bond with or 
without .surety as the Court may require for 
the good, behaviour iand well-being’ of ' the 
child for any period not exceeding, three 
years; and ph ; 
- (c) make an order directing the child ‘to 
be sent to a special school. f 
Section 21 is important. It prohibits passing 
of certain orders against delinquent children. 


1981. 


It provides, inter alia, that notwithstanding 
anything to the conirary contained in any 
other law for the time being in. force, no de- 
linquent child shall be sentenced to death or 
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-imprisonment or committed to prison in de- 
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fault of payment of fine or in default of 
furnishing security. Section 23 bars the joint 
trial of a delinquent child with any other 
person who is not a child: Sub-section (2) 
of Section 23 enjoins separation ‘of trials of 
a delinquent child and a person who is not 
a child, when they are sent up in the same 
case, 


Sub-section (1) of Section 65 which is im- 
portant is in the following terms — 


“The Reformatory Schools Act, 1897 (Cen- ' 


tral Act 8 of 1897), and Sections 29-B and 
399 of the Code of Criminal Procedure, 1898 
(Central Act 5 of 1898), shall cease to apply 
to any area in which this Act has been 
brought into force.” 


` Section 29-B of the old Code is eaei 
to Section 27 of the Code. Section 399 of 


` the old Code provided for confinement of 


tm, 


the delinquent children in .reformatories after 
conviction instead of sending them to prison. 

6. It may be mentioned that there are 
similar provisions in the Central Children 
Act, 1960 (Act LX of 1960) which is ap- 
plicable to the Union Territories only. Sec- 


tion 22 of this Act is in pari materia’ with . 


Section 21 of ‘the Haryana Children Act. A 
perusal of the above and other provisions of 
the Act and those of the Central Children 
Act shows that the procedure for trial, con- 
viction and sentence under the Children Acts 
are simple, humane and by Courts manned 
with persons with knowledge of child psycho- 


‘logy and child welfare; but not so under the 


Criminal P. Cs. of 1898 and 1973. The inten- 
tion of the State Legislature of Haryana and 
of the Parliament in enacting the Children 
Acts was to make provisions for trial of de- 
linquent children and dealing with them in 
accordance with such procedures, so that the 
delinquent children do not come in contact 
with accused persons who are not children 
but are hardened criminals. The pur- 
pose undoubtedly was to reclaim delinquent 
children and rehabilitate them in such a way 
that they become useful citizens later in life. 


7. It may be mentioned at this stage that 
the Act came into force on March 1, 1974 
while the Criminal P. C., 1973 came into 
force on April 1, 1974. If there be any con- 
flict between any provisions of the Act and 
the Code, in view of Article 254-(1) of the 
Constitution, the provision of the Act re- 
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pugnant to any provision of the Code will 
be void to. the extent of repugnancy. 


8. It was not the contention of Mr. Bha- 
gat appearing for the State that the Act was 
bad for lack. of legislative competence of the 
State Assembly -or for any other reason. The 
sheet-anchor of his submission was Sec. 27 
of the Code of 1973. 

9. Let us now set out the relevant provi- 
sions of the Criminal P. C., 1973 with which 
we are directly concerned. ` ` 
Section 4 reads: 

“(1) All offences under the Indian Penal 
Code shall be investigated, inquired into, 
tried, and otherwise dealt with according to 
the provisions hereinafter contained. 

(2) All’ offences . under any other law shall 
be investigated, inquired into, tried and 
otherwise dealt with according to the same 
provisions, but subject to any enactment for 
the time- being in force regulating the manner 


or place of investigating, inquiring into, 
trying or otherwise dealing with such 
offences.” ; 
Section 5 reads: 4 


“Nothing contained in this Code shall, in 
the absence of a specific provision to the con- 
trary, affect any special or local law for the 
time being in force, or any special jurisdic- 
tion or power conferred, or any special form 
of procedure prescribed, by: any other by 
for the time being in force.” 


_ Section 27 reads: 


“Any offence. not punishable with death or 
imprisonment for life, committed by any per- 
son who at the date when he appears or is 
brought before the Court is under the age 
of sixteen years, may be tried by the Court 
of a Chief Judicial Magistrate, or by any 
Court specially empowered under the Child- 
ren Act, 1960, or any other law for the time 
being in force providing for the treatment, 
training and rehabilitation of youthful offen- 
ders.” 

Putting emphasis onthe expression, “in 
the absence of any specific provisions to the 
contrary”, occurring in Section 5, Mr, Bha- 
gat submits that Section 27 is the specific 
provision to the contrary and as such -this 
provision shall affect the Haryana Children 
Act which is a local law for the time being 
in force. We are unable to accept the sub- 
mission.” ‘As it has. been pointed out above, 
the purpose of the Haryana Legislature as 
well as of the Parliament in enacting the 
Haryana Children. Act and the Central Child- 
ren Act (Act LX of 1960) respectively: was 
to give separate- treatment to- delinquent child: 
ren in trial, conviction and. ponisigent for 
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offences including offences punishable with 
death or imprisonment for life. In our 
opinion, Section 27 is not ‘a specific provi- 
sion to the contrary’ within the meaning of 
Section 5 of the Code; the intention of the 
Parliament was not to exclude the trial of 
delinquent children for offences punishable 
with death or imprisonment for life, inasmuch 
Jas Section 27 does not contain any expression 
to the effect “notwithstanding anything con- 
tained in any Children Act passed by any 
State Legislature”. Parliament certainly was 
not unaware of the existence of the Haryana 
Children Act coming into force a month 
earlier or the Central Children Act coming 
into force nearly fourteen years earlier. 
What Section 27 contemplates is that a child 
under the age of 16 years may be tried by 
a Chief Judicial Magistrate or any Court spe- 
cially empowered under the Children Act, 
1960. It is an enabling provision, and, in our 
opinion, has not affected the Haryana Child- 
ren Act in the trial of delinquent children 
for offences punishable with death or im- 
prisonment for life. i 


10. Criminal Procedure appears in Item 2 
of the Concurrent List of the Seventh Sche- 
dule of the Constitution. One of the circum- 
stances under which repugnancy between the 
law made by the State and the law made by 
the Parliament may result is whether the pro- 
visions of a Central Act and a State Act in 
the Concurrent List are fully inconsistent and 
are absolutely irreconcilable. In the case 
in hand as we have shown that the relevant 
provisions of the Code and the Act can co- 


exist. Their spheres of operation are 
different. ' 
1i. Mr. Bhagat in support of his conten- 


tion has relied on a Full Bench decision of 
the Madhya Pradesh High Court reported in 
1978 Cri LJ 585. The Full’ Bench of three 
Judges considered the jurisdiction of the 
Madhya Pradesh Bal Adhiniyam, 1970 (15 of 
1970) to try a juvenile offender for offences 
punishable with death or imprisonment for 
life. There was a difference of opinion. The 
view of the majority was that the juvenile 
Courts constituted under the Madhya Pra- 
desh Bal Adhiniyam has exclusive jurisdic- 
tion to try a delinquent child (a person under 
16 years of age) for all offences except those 


punishable with death or imprisonment for 
life even after the commencement of the 
Code of Criminal Procedure, 1973 (Act 2 of 
1974), while the minority view of Verma J. 
was to the contrary. With respect, the majo- 
rity view is erroneous. Verma J. .has ob- 
served as follows (at p. 590) :— 
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“The oniy question before us is whether 
the provisions of the new Code have brought 
about any change in this position. There can 
be no doubt that if there is an irreconcilable 
conflict between the provisions of the new 
Code and those of the Bal Adhiniyam, then” 
the new Code being the later Central enact- 
ment it will supersede Bal Adhiniyam, the 
earlier State enactment, to the extent of ré- 
pugnancy by virtue of Clause (1) of Arti- 
cle 254 of the Constitution. The real ques- 
tion, therefore, is whether there is any such 
repugnancy between the two enactments so 
as to attract Article 254. It is equally clear 
that in case there is no such repugnancy and 
the relevant provisions of the two enactments 
are capable of co-existence, then Art. 254 
would not be attracted, and the provisions: of 
the Bal Adhiniyam conferring exclusive juris- 
diction on the Juvenile Courts to try- all 
offences including those punishable with life 
imprisonment or death would continue to ` 
operate. Such a conclusion is supported also 
by the fact that the Bal Adhiniyam is a spe- 
cial local Act while the new Code is a gene- 
tal enactment applicable throughout the 
country on account of which the special local 
Act would apply within this State in prefer- 
ence to the general law on the subject. It is 
in this light that the question has to be ex- 
amined with a view to determine whether 
there is any such irreconcilable conflict so 
as to attract Article 254 of the Constitution. 
This is the real question for decision.” 


He has held (at p. 594): 


“Applying the tests indicated by the settled 
principles, I have no hesitation in holding 
that there is no real conflict between the pro- 
visions of the new Code, particularly S. 27 
thereof, and the provisions of the Bal Adhi- 
niyam. In short, the provisions of the new 
Code clearly save any special or local law 
like the Bal Adhinivam and Section 27 of the 
new Code is merely an enabling provision 
which does not express any contrary inten- 
tidn to undo the saving provided in Sec. 5 of 
the new Code. There being thus no conflict 
or repugnancy, the question of Article 254 of 
the Constitution being attracted does not 
arise.” 

With respect, Verma J. has expressed 
correct opinion. 


Y% 
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12. As a result of: the foregoing discus- 
sions, we allow the appeal, set aside the con- 
viction and sentence imposed upon the ap-} 
pellant and quash the entire trial of the ap- 
pellant. We direct that the appellant shall 
be dealt with in accordance with the provi- 
sions of the Haryana Children Act. 


.for preventive detention. 
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13. It is a pity that the potnt urged before 
us was not urged in any of the Courts below. 
i Appeal allowed. 
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Nand Lal Bajaj, Petitioner v. The State of 
Punjab and another, Respordents. 

Prevention of Blackmarketing and Mainten- 
ance of Supplies of Essenliat Commodities 
Act (7 of 1980), Ss, 11, 12 and 3 — Constitu- 
tion of India, Arts. 21, 14 and 22 — Deten- 
tion — Proceedings before Advisory Board 
— Legal assistance to detenu — Detaining 
Authority given legal assistance but detenu 
denied — Procedure is arbitrary and illegal. 

It is clear upon the terms of sub-sec. (4) 
of Section 11 of the Act that the detenu has 
no right to legal assistance .n the proceedings 
before the Advisory Board, but it does not 
preclude the Board to allow such assistance 


. to the detenu, when it allowed the State to 


be represented by an array of lawyers. 
(Para 10) 
Further, in the instant case the Advisory 
Board did not forward the record of its pre- 
ceedings ‘to the State Gov-. The procedure 
adopied by the Board was not in consonance 
with proceedings established by law. The 
State Government while confirming the de- 
tention order under Section 12 of the Act 
‘has not only to peruse the report of tke 


; Advisory Board, but also to apply its mind 


to the material on record. If the record it- 


‘ self was not before the State Government, it 


follows that the order passed by the Stale 
‘Government under Section 12 of the Act was 


. Without due application o? mind. This is a 


serious infirmity in the case which makes the 
continued detention of the detenu illegal. 


(Para 11) 

Axbitrariness is the very antithesis of Arti- 
cle 14. The principle of reasonableness is an 
essential element of equa‘ity and the proce- 
dure contemplated by Article 21 must answer 
the test of reasonableness in order to be in 
conformity with Article 14. Under Art. 22 
(3) (b) of the Constitution, the right to con- 


“sult and be defended by a legal practitioner 


of fis choice is denied to any person who is 
arrested or detained undez any law providing 
Sub-section (4) of 
Section 11 of the Act is isndoubtedly in con- 
formity with Article 22 r3) (b) of the Con- 
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stitution.. Normally, lawyers have no place 
in the proceedings before’ the Advisory 
Board. The functions of the Advisory Board 
are purely consultative. (Paras 6, 8) 


It is the arbitrariness of the procedúre 
adopted by the Advisory Board that vitiates 
the impugned order of detention. There is 
no denying the fact that while the Advisory 
Board disallowed the detenu’s request for 
legal assistance, it allowed the detaining auth- 
ority to be represented by counsel. It ap- 
pears that the Advisory Board blindly applied 
the provisions of sub-section (4) of S. 11 of 
the Act to the case of the detenu failing to 
appreciate that it could not allow legal as- 
sistance to the detaining authority and deny 
the same to the detenu, (Para 7) 
Cases Referred:. Chronological Paras 


AIR 1981 SC 746: (1981) 2 SCR 516: 1981 
Cri LJ 306 9 
AIR 1981 SC 1641 : 1981 Cri LJ 1262 10 
AIR 1978 SC 597 : (1978) 2 SCR 621 8,9 
AIR 1974 SC 555 : (1974) 2 SCR 348: 1974 
Lab IC 427 8 


SEN, J.:— This is a petition under Arti- 
cle 32 of the Constitution by one Nand Lal 
Bajaj for the issuance of a writ of habeas 
corpus for the release of hisson, Inderjit alias 
Billa, who has been detained by an order of 
detention passed by the District Magistrate, 
Ropar, under Section 3 of the Prevention of 
Blackmarketing and Maintenance of Supplies 
of Essential Commodities Act, 1980 (herein- 
after called’ ‘the Act’), on being satisfied that 
his detention was necessary with a view to 
preventing him from acting in any manner 
prejudicial to the maintenance of supplies of 
commodities essential to the life of the com- 
munity. 


2. Various grounds have been taken chal- 
lenging the validity of the order of deten- 
tion, but it is not necessary for us to deal 
with them all as the view that we take on 
one of them is sufficient to dispose of the 
petition. The main contention is-that, the 
procedure adopted by the Advisory. Board in 
allowing legal assistance to the State and 
denying such assistance to the detenu was 
both arbitrary and unreasonable and thus 
violative of Article 21 read with Article 14 
of the Constitution. 

3. First as to the facts. On June 1, 1981, 
the District Magistrate passed an order of 
detention under sub-section (2) of Section 3 
of the Act on being satisfied that detention 
of Inderjit was necessary with a view to pre- 
venting him from acting in any manner pre- 
judicial to the maintenance - of supplies -of 
commodities essential to the community, and 


- issue of the detention order. 
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as required by sub-section (3) thereof, made 
a report forthwith to the State Government 
together with the grounds on which the order 
of detention had been made and the State 
. Government approved of the same. The de- 
tenu was apprehended on June 11, 1981 and 
served with the order of detention together 
with the grounds and, in due course, the de- 
tenu submitted his representation challenging 
the order of detention to the State Govern- 
ment. He made a request in writing that he 
be allowed the assistance of counsel during 


the hearing before the Advisory Board, but - 


the Government did not accede to his re- 
quest. However, it appears that the detain- 
ing authority was represented by the State 
counsel at the hearing. The detenu there- 
upon asked the Advisory Board that he may 
also be afforded an opportunity for legal as- 
sistance. What transpired before the Advi- 
sory Board can best be stated in the words 
‘of the petitioner. The relevant averment in 
para 17 of the petition is as follows: 

Before the commencement of these pro- 
ceedings the detenu requested the State Gov- 
ernment in writing that he be allowed as- 
sistance of counsel during the course of the 
proceedings before the Advisory Board. The 
said request was denied. The detenu to his 
utter surprise found that whereas he had to 
place his case before the Advisory Board 
without assistance of counsel, the order of 
detention was defended by State counsel. 
The lawyers representing the State, during 
the course of the proceedings before the Ad- 
visory Board included the District Attorney 
and the Additional District Attorney who 
were assisted by the District Legal Adviser 
and one legal assistant. The detenu had also 
requested the Advisory Board verbally that 
he be allowed the assistance of. counsel dur- 
ing the course of the proceedings ..-.. 1.. 

{emphasis added) 
In answer to the rule nisi, the District Magis- 
trate Ropar who is the detaining authority, 
has- filed a counter-affidavit by which he ex- 
plained the circumstances which led to the 
In reply to 
para. 17 of the petition, it is averred : 

















In reply io para 17 of the petition it is 
stated that Section 11 (4) of the. Prevention 


of Blackmarketing and Maintenance of Sup- . 


plies of Essential Commodities Act, 1980 pro- 
hibited the assistance of a lawyer to the de- 
tenu before the proceedings of ' Advisory 
Board,. which are confidential. However the 


Advisory Board is competent to call any in- 
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formation from: the appropriate Govt. or 
from any person for the purpose through the 
appropriate Govt. as laid in Section 11 (1) 
of the Act. 
It is thus manifest that, there was no traverse Y 
of the specific allegation made by the peti- 
tioner that while the Advisory Board allow- 
ed legal assistance to the detaining authority, 
there was denial of such an opportunity to 
the detenu. In substance „the District Magis- 
trate does not deal with the facts but states 
the law. 


x 


4. Despite the order ‘of this Court for the ` 
production of the file containing the proceed- 
ings of the Advisory Board, all that was 
shown to us’ was the report of the Advisory 
Board. We were informed that the record 
was not with the State Government but with 
the-Board. It was represented that the Ad- 
visory Board does not forward its records 
because they are confidential. In the absence 
of the record, there is no other alternative 
but to proceed on the allegations made by 
the petitioner. It was, however, asserted that 
the“ lawyers representing, the State did not 
before the 
Board. It is not possible for us to` 
infer that they did not assist the Board 
in its deliberations. There is no such 
averment in‘ the counter-affidavit filed by 
the District’ Magistrate. The report of 
the Board does indicate that the Public 
Prosecutor who was present was questioned 
on one of the aspects of ‘the matter. It also 
records the presence of me Additional Dis-. 
trict Attorneys. 


5. It is argued on behalf of the State that 
under sub-section (4) of Section 11 of the Act 
the detenu was not entitled to any legal as- 
sistance before the Advisory Board. The 
submission is ‘that the proceedings of the 
Board and its report except that part of the 
report in which the opinion of the Board is 
expressed, are confidential. Therefore, law- 
yers have no place in the proceedings before 
the -Advisory Board. 


6. Ii is further argued’ that the Advisory 
Board is entitled to devise its own procedure. 
Our attention ‘was drawn, to sub-section (1) 
of Section 11 of the Act, and it is urged that 
the Advisory Board is entitled not only to 
look into the record and ‘see whether there 
was any material on which the order of de- 
tention could be passed under Section 3 of 


‘the Act, but may also call for any such fur- 


ther information as it may deem necessary. 
Sub-sections (1) and (4) on which reliance 
has been placed by the State are as follows: 


1981 - 
“11.(1) The Advisory Board shall, after con- 
sidering. the materials placed -before it, end. 
after calling for such further information as 
it may deem necessary” from ‘the appropriate- 
. Government or”from any person called for 
the purpose through the appropriate Govern- 
ment or from the person concerned, and if, 
in any particular case, it considers it essertial 
so to do or if the person concerned desires 
to be heard, after hearing him. in- person, 
submit its report to the. appropriate Govern- 
ment within seven weeks from the date. of 
detention of the person concerned. 

(4) Nothing in this section ‘shall entitle 
any person. against whom a detention -order 
has been made to appear ‘by any legal precti- 
tioner in any matter connected with the re- 
ference to the Advisory Board, and the: pro-. 
ceedings of the. Advisory Board, and its re~ 
port, excepting that part of the report iñ 
which the opinion of the Advisory ‘Board is 
specified, shall be confidential.” . - - 


Under Article 2 (3) (b) of the onnaa 
the right to consult and be defended br a 
legal practitioner of his choice is deniec to 
any person who is arrested or detained umde? 
any law providing for preventive detention. 
Sub-section (4) of Section 11 of, the Act is 
undoubtedly in’ conformity with Art. 22 (3). 
(b) of the Constitution. Normally, lawyers 
have no place in the proceedings before the 
Advisory Board. The functions of the Ad- 
visory Board are purely consultative. It is 
an independent body constituted under S. 9 
of the Act consisting of a sitting Judge a3 
the Chairman and not less than two other 
members, who may be sitting or retred 
Judges of the High Court. It is expected 
that the Advisory Board would act in a fair 
and impartial manner in making a resort 


whether or not there is, in its opinion, suffi-. 


cient cause for the detention of a person. In 
coming to that conclusion, the -Board has to 
make an objective determination on th 
question as to whether there was sufficient 
material on which the- subjective satisfaction: 
of the detaining authority could be besed. 
Under sub-section (1) of Section 11 of tha 
Act, the Board is not only entitled to look 
into the record and see whether there was 
any material’ on which the order of deten- 
tion could be passed under Section 3 of the 
Act, but may also call for such further in- 
formation as it may deem necessary from the 
appropriate Government or from the pe-son 
concerned and if, in any particular case, it 
considers essential to do so or if the person 
concerned desires to be heard:'shall hear hin 
in person. The Board is entued to devise 
e own procedure, 
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7. It is the arbitrariness of the procedure 
adopted by the Advisory’ Board that vitiates 
the impugned order of detention. There is 
no denying the fact that while the Advisory 


` Board disallowed the detenu’s request‘ for 


legal assistance, it allowed the detaining auth- 
ority to be represented by counsel. It ap: 
pears that the Advisory Board blindly ap- 
plied ‘the provisions of sub-section (4) of Sec- 
tion 11 of the Act to the case of the detenu 
failing to appreciate that it could not allow 
legal assistance fo the detaining authority 
and deny the same to. the detenu. “The Ad- 
visory Board is expected to act in a manner 
which is just and fair to both the parties. 
The report of the Board placed before us 
shows that the detenu exercised his right to 
recall some of the witnesses for the purpose 
of cross-examination. We are informed that 
the hearing before the. Advisory Board went 
on for 4 to 5 days and there were as many 
as 11 witnesses cross-examined by the de- 
tenu, It cannot be, as it is suggested by the 
counsel for the ‘State, that the lawyers ‘re-. 
presenting the State Government did not 
participate in the proceedings. On the con- 
trary, the report itself shows that the Public 
Prosecutor was called upon to explain some 
aspects of the case. If the matter was: so 
intricate, the “Advisory | Board should: have 
ensured that both the ‘parties had equal lop- 
portunities to place their respective cases. It 
appears that the dice was loaded against the 
detenu in that whereas he had to go with- 
out legal assistance, the State Government 
had the benefit of an array of lawyers. 


8. The expression ‘procedure established 
by law’ in the context of deprivation of life 
and liberty. under Article 21 was. interpreted 
in Maneka Gandhi v. Union of India, (1978) 
2 SCR 621 : (AIR 1978 SC 597) and the 
interpretation so put has been, treated as in- 
volving an enlargement of the right conferred 
by Art. 21 of the Constitution. As limited to 
the procedure, the Judges were agreed that 
‘the procedure must be reasonable and ‘fair 
and not arbitrary or capricious. For, if, the - 
procedure was arbitrary, it would violate 
Art. 14 since Árt. 14 is not consistent with 
any arbitrary power. (H. M. Seervai, Con- 
stitutional Law.of India, 2nd Edn. Voi. 3 
pp. 1940-41). In interpreting the expression 
‘procedure established .by law’ in Article 21 
with reference to Article 14 of the Constitu- 
tion, Bhagwati, J. observed .[(1978) 2 SCR 
621 at p. 674: (AIR 1978'SC 597 at p. 624)]: 


' “We must reiterate here what was pointed 
out by. the: majority in E. P. Royappa v. State 
of Tamil Nadu, (1974) 2 SCR 348: (AIR 
1974 SC 555) namely, that ‘from a positivistic 
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point of view, equality is antithetic to arbi- 
trariness. In fact equality and arbitrariness 
are sworn enemies; one belongs to the rule 
of law in a republic, while the other, to the 
whim and caprice of an absolute monarch. 
Where an act is arbitrary, it is implicit in it 
that it is unequal both according to political 
logic and constitutional law and is therefore 
violative of Article 14. Article 14 strikes 
at arbitrariness in State action and ensures 
fairness and equality of treatment. The prin- 
ciple of reasonableness, which legally as well 
as philosophically, is an essential element of 
equality or non-arbitrariness pervades Arti- 
cle 14 like a brooding omnipresence and the. 
procedure contemplated by Article 21 must 
answer the test of reasonableness in order to 
be in conformity with Article 14. It must 
be ‘right and just and fair’ and not arbitrary, 
fanciful or oppressive; otherwise, it would 
be no procedure at all and the requirement. 
.of Article 21 would not be satisfied.” 

Arbitrariness is the very antithesis of Art. 14. 
I The principle of reasonableness is an essen- 
{tial -element of equality and the procedure 
, contemplated by Article 21 must answer the 
test of reasonableness in order to be in con- 
formity with Article 14. i 

9. Among the concurring opinions, Kri- 
shna Iyer, J., although he generally agreed 
with Bhagwati, J., goes a step forward by 
observing [(1978) 2 SCR 621 at p. 723 : (AIR 
1978. SC 597 at p. 658)] : 

“Procedural safeguards are the indispensable 
essence of liberty. In fact, the history of 
_ personal liberty is largely the history of 
` procedural safeguards and the right to a 
hearing has a human-right ring. In India, 
because of poverty and illiteracy, the people 
are unable to protect and defend their rights: 
observance of fundamental rights is not re» 
garded as good politics and their transgres 
sion as bad politics.” 
In short, the history of personal liberty is 
. largely the history of procedural safeguards. 
The need for observance of procedural safe- 
guards, particularly in cases of deprivation’ 
of life and liberty is, therefore, of prime im- 
portance to the body politic. In Francis 
Coralie Mullin v. The Administrator, Union 
` Territory of Delhi, (1981) 2 SCR 516 at 
p. 531: (AIR 1981 SC 746 at p. 754) the 
inter-relation ‘between Articles 21 and 14 of 
the Constitution was brought out by Bhag- 

wati, J. in these words: 

“The right of a detenu to consult a legal 
adviser of his choice for any purpose not 
necessarily limited to defence in a criminal 
proceeding but also for securing release from 
preventive detention or filing a writ petition 
or prosecuting any claim or proceeding, civil 
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or criminal, is obviously included in the right 
to live with human dignity and is also part 
of personal liberty and the detenu cannot be 
deprived of this right nor can this right of 
thə detenu be interfered with except in ac- 
cordance with reasonable, fair and just pro- 
cedure established by a valid law.” 


It is increasingly felt that in the context of 
‘deprivation of life and liberty’ under Art. 21, 
the ‘procedure established by law’ carried 
with it the inherent right to legal assistance. 
Apart from authority it is easy to appreciate 
that in overwhelming majority of cases a 
de-enu can do nothing to! help himself before 
the Advisory Board. . The right to be heard 
before the Advisory Board would be, in 
many cases, of little avail if it did not com- 
prehend the right to be heard by counsel. It 
is expected that Parliament while making a 
law to regulate the procedure before an Ad-. 
visory Board under Article 22 (7) (c) cf the 
Constitution should provide the right to con- 
sult and be defended by'a legal practitioner 
of his choice. It is incomprehensible -that a 
person committing a crime should have 
under Article 22 (1) of the Constitution the 
tight to consult and be defended by a legal 
practitioner of his choice, but a person under 
preventive detention, more often than not 
for his political beliefs, 'should be deprived 
of this valuable right. It cannot be denied 
that preventive detention: is an anachronism 
in a democratic society’ like ours.’ The de- 
tention of individuals without trial for any 
length of time, however short, is wholly in- 


. consistent. with the basic: ideals of a Parlia- 


mentary system of Government. In the 
nature of things, under the law as it exists, 
a person under preventive detention is not: 
entitled to legal assistance. However, we 
think it is futile for us to attempt to project 
our personal views in a matter which lies in 
the realm of decision-making of Parliament. 
Thbə matter is essentially political and as 
such it is the concern ofj the statesmen and, 
therefore, within the domain of the Legisla- 
ture, and not the Judiciary. 


10. In Smt. Kavita v. The State of Maha- 
rashtra, W. P. (Crl.) Nos. 2690 and 3241 of 
1981, decided on 28th July, 1981 : (reported 
in AIR 1981 SC 1641): the’ Court recently 
had an occasion to deal with Section .8 of the 
Conservation of Foreign Exchange and Pre- . 
vention of Smuggling Activities Act, 1974, 
which is in pari materia with sub-section (4) 
of Section 11 of the Act: The Court speak- 
ing through Chinnappa Reddy, J. observed : 
Tet is true that while Sec. 8 (e) disentitles 
a detenu fronmr claiming as of right to be re- 
presented. by a lawyer, it does not disentitle 


- a differential treatment. 
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him from making a reques: 
of a lawyer.” 


for the services 


The learned Judge emphasised that “as often 
than not adequate legal assistance may be 
essential for the protectior of the Funda- 
mental Right to life and personal liberty 
guaranteed by Article 21 oZ the Constitution 
and the right to be heard ziven to a detenu 
by Section 8 (e), COFEPOSA Act” and ob- 
served that this valuable right may be jeo- 
pardized and reduced to mere nothing with- 
out adequate legal assistance, in the light ož 
the intricacies of the probl2ms involved and 
other relevant factors. He then went on to 
say whether or not legal assistance should be 
afforded by the Advisory Board must neces- 
sarily depend on the facts and circumstances 
of each individual case and observed :- 

“Therefore, where a deteru makes a request 
for legal assistance, his request would have 
to be considered on its own merit in each 
individual case. In the present case, the 
Government merely informed the detenu 
that he had no statutory -right to be repre- 
sented by a lawyer before the Advisory 
Board. Since it was for the Advisory Board 
and not for the Government to afford legal 
assistance to the detenu the latter. when he 
was produced before the Advisory Board, 
could have, if he was so minded, made a re- 
quest to the Advisory Board for permission 
to be represented by a lawyer.” 


In that case, there was no denial of proce- 
dural fairness which’ is a part of the funda- 
mental right guaranteed under Article 21 of 
the Constitution, since no such request was 
made by the detenu befere the Advisory 
Board. The decision in Kavita’s case (supra) 
is, however, an authority fer the proposition 
that while there is no right under S, 8 (e) of 
the COFEPOSA Act to legal assistance to a 
detenu in the proceedings before the Advisory 
Board, he is entitled to maxe such a request 
to the Board and the Board is. bound to 
consider such a request wken so made. In 
the present case, the detenu made such a re- 
quest, but in the absence of the record of 
the Advisory Board, it is not possible te 
infer whether the request was considered. 
Even if it was denied, as the petitioner him- 
self alleges, there was no ‘rational basis for 
Taere is no denial 
of the fact that while the detenu was not 
afforded legal assistance, the detaining auth- 
ority was allowed to be repzesented by coun- 
sel. It is quite clear upon the terms of sub- 
section (4) of Section 11 of the Act that the 
detenu had no right to legal assistance in the 
proceedings before the Advisory Board, but 
it did not preclude the. Board to allow ‘such 
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assistance to the detenu, when it allowed the 
State to be represented by an array of law- 
yers. 

11. The matter can be viewed from an- 
other angle. We were informed that the 
Advisory Board did not forward the record 
of its proceedings to the State Government. 


`- If that be so, then the procedure adopted 


was not in consonance with the procedure 
established by law. The State Government 
while confirming the detention order under 
Section 12 of the Act has not only to peruse 
the report of the Advisory Board, but also 
to apply its mind to the material on record. 
If the record itself was not before the State 
Government, it follows that the order piss- 
ed by the State Government under Sec. 12 
of the Act was without due application of 
mind. This is a serious infirmity in the case 
which makes the continued detention ofthe 
detenu illegal. 


12. We refrain from expressing any opin- 
ion on the other grounds raised. It appears 
to us prima facie that the grounds for de- 
tention set out the facts with sufficient de- 
gree of particularity and that they did furnish 
sufficient nexus for forming the subjective 
satisfaction of the detaining authority. It 
seems to us that the order of detention can- 
not also be challenged that the grounds’ 
furnished were vague or indifferent or lack- 
ing in particulars or were not adequate or 
sufficient for the satisfaction of the detain- 
ing authority, or, for that matter, for the 
making of an effective representation. 

13. For the reasons stated above, the 
order of detention passed by the District 
Magistrate, Ropar dated June 1, 1981 is 
quashed and we direct that the detenu Inderjit 
alias Billa be-set at liberty forthwith 

Petition allowed. 
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marks for selection of students to Medical 
Colleges — Executive Order rae ae) 
relaxing such conditions in case of S. C. 
and S. T. candidates — Not invalid or un- 
constitutional, AIR 1981 Madh Pra 129, 
Reversed and AIR 1980 Pat 1 (FB), Over- 
ruled. (Constitution of India, Arts, 14 and 
15 and 162). 
The Executive Order dated 9th Sept., 

1980 passed by the State Government 


completely relaxing the conditions relat- . 
ing to the minimum qualifying marks in. 


Pre-Medical Examination for selection .of 
students to Medical Colleges-of the State 
in respect of candidates belonging - to 


- Scheduled Castes and Scheduled . Tribes’ 


categories is not liable to be struck down: 
as being violative of Regulation II or 
Art. 15 of the Constitution. AIR 1981 
Madh Pra 129, Reversed, AIR 1979 SC 
765, Distinguished. . (Para 28) 

The use of the words “should be”. in 
Regulation II is deliberate and is intend- 
ed to indicate the intention of the Coun- 
cil that it is only in the nature of a re- 
commendation. Regulation I which lays 
down the conditions or qualifications for 
admission into Medical Course ‘comes. 
within the competence of the Council 
under S. 33 of the Act and is mandatory 
and the Council has used language to 
mahifest the mandatory character clear- 
ly, whereas Regulation II which deals 
with the process or procedure for selec- 


tion from amongst eligible | candidates for 


admission is merely in the nature’ of a 
‘recommendation and directory in nature, 
as laying down the process or procedure 
for selection for admission of candidates 
out of the candidates eligible or qualified 
- for such admission under Regn. I. Regn. II 
recommending the process of selection is 
outside the authority of the Council 
under S. 33 of the Act and the Council 
has advisedly and deliberately used such 
language in Regn. II as makes the posi- 
tion clear and places the matter ‘beyond 
any doubt. AIR. 1981 SC_ 1009, Rel. on. 
(Para 20) 


Entry 66 in List I (Union List) .of the 
7th Schedule to the Constitution by it- 
self does not have any bearing on the 
question of selection: of candidates to the 
Medical Colleges from amongst candi- 
. dates who are eligible for such -admis~- 
sion. On the other hand, Entry 25 in List 
II (Concurrent List) of ‘the same ‘Schedule 
is wide enough to include ‘within’ its ambit 
the question of ‘selection ‘of ‘candidates to 
Medical Colleges and there is nothing’ in 
the Entries 63, 64 and 65.of List I to sug- 
gest to the contrary. Therefore the 
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Regn. II which is nerdy directory and 
in the nature of a recommendation has no 
such statutory force as to render the 
order in question which contravenes the 
said regulation illegal, , ' invalid and un- 
constitutional, (Para 21) 

Under Art. 162 of the Constitution the 
executive power of a State, extends. to 
the matter with regard to which the” legis- 
lature of a State has power to make laws, 
As there is no legislation covering the 


‘field of selection of candidates for’ ad- 
mission to medical colleges, the State 
Government would, undoubtedly, be 


competent to pass executive orders in this 
regard, ‘AIR 1971 sc 2960, Rel. on. 
(Para 23) 
As the order in astin is not liable to 
be struck down on-the;ground of contra- 
vention of Regulation H the order can 
clearly be supported under Art. 15 (4) of 
the Constitution. It cannot be disputed 
that the State must do everything possi- 
ble for the upliftment! of the Scheduled 
Castes and Scheduled Tribes and other 
backward communities ;and the State is 
entitled to make reservations for them in 
the matter of admission to medical and 
other technical institutions. In the ab- 
sence of any law to the contrary, it must 
also be open to the Government to im- 
pose, such conditions as would make the 
reservation effective and would benefit 
the candidates belonging to these catego- 
ries for whose benefit) and welfare the 


‘reservations have been Imade, In any par- 


ticular situation, taking into ‘considera- 
tion the realities and circumstances. pre- 
vailing in the State it will be-open to the 
State to vary and modify. the conditions 


regarding selection for | admission, if such . 


modification or variation becomes neces- 
sary for achieving the |purpose for’ which 
reservation has been. made.. and if there 
be no law to.the contrary. Note 2 of R. 20 
of the Rules for admission fřamed by the 
State: Government specifically. empower 
the Government to grant such relaxa- 
tion in, the. minimum. qualifying marks to 
the extent considered necessary. The re- 
laxation made by the State Government 
in the rule regarding selection of candi- 
dates belonging to Scheduled Castes and 
Scheduled Tribes for! admission into 
medical colleges cannot be said to be un- 
reasonable and the said relaxation con- 


stitutes no violation of} Art, 15 (1) and (2): 


of the Constitution. The said relaxation 
also does not offend Art. 14 of the’ Consti- 
tution. AIR 1976 ` Sc 490 and AIR 1980 


SC 820, Rel. on. 
There is no relaxation in the standard 


of medical education ' 
i 


f~ 


! (Paras 24 and 25). 


or curriculum of 


SN 


> 
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studies in medical colleges. for those can- 
didates after their admission to the col- 
lege and the standard of examination and 
the curriculum remains the same for ‘all, 
AIR 1980 Pat 1 (FB), Overruled. 
E (Para 26) 

(B) Constitution of India, Arts. 136 and 
226 — Executive order challenged in writ 
petition — Plea of violation of ordinance 
of University not raised -n petition — No 
definite finding given by High Court — 
Plea not open to be urged before Sup- 
reme Court the same nor being question 
of pure law. (Para 27) 


Cases Referred: Chrenological Paras 
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, a T, : 19 

AIR 1980 SC 820: (1980) 2 SCR 831 10, 
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AIR 1980 Pat 1 (FB) ` 13, 26 
AIR 1979 SC 765: (1979) 2. SCR 974 , 12, 
18 


AIR 1976 SC 490: (1976) 1 SCR 906 : 1976 
Lab IC 395 $e 25 
AIR 197r SC 2560: (19715 3 SCR 699 22 


.Mr. M. N. Phadke, Sr. Advocate (Mr. 
A M. Mathur, Advocate General, M. P., 
Mr. S$. K. Gambhir and Mr. Vijay 
Hansaria, Advocates, for: Appellants; 
Mr, S. N. Kackar, Sr. Advocate (M/s. S. Q. 
Hasan, P. N. Puri, E. M. S. Anam and 
M K. Dua, Advocates wizh him), for Re~- 
spondents; M/s. S. K. Mehta, P. N. Puri 
and M. K. Dua, Advocates, for the BAS 
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AMARENDRA NATH -SEN, Ji— The 
validity of the executive order dated 9th 
September, 1980 passed by the State Gov- 
ernment completely relazing the condi- 
tions relating to the minimum qualifying 
marks for selection of students to Medi- 
cal Colleges of the State in respect of 
candidates belonging to Scheduled Castes 
and Scheduled Tribes categories, forms 
the subject-matter of these appeals by 
Special Leave. 5 

2. The facts material for the pur- 
poses of these appeals may be stated: 

Kumari Nivedita Jain, one of the re- 
spondents in the present appeals, was a 
candidate for admission to a Medical Col- 
lege in the State of Madhya. Pradesh. In 
the State.of Madhya Pradesłi there are 
six Medical Colleges affiliated to different 
Universities in the State, The total num- 
ber of seats in all these Colleges is 720. 
By an order dated 2nd April, 1980 the 
State Government made rules for admis- 
sion to Medical. Colleges, the College of 
Dentistry. Indore. and Government Ayur- 


vedic Colleges of the State and the said 
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Rules are called “Rules for Admission 
into the Medical, Dentistry and Ayurve- 
dic Colleges in Madhya Pradesh” ‘(herein- 
after referred tō as the Rules): These 
Rules were made in exercise of the 'ex- 
ecutive power of the State and. these 
Rules are not statutory. By and .under 
Rule 7 of the Rules, the State - Govern- 
ment has reserved 15% seats for each of 
the categories of the Scheduled Castes 
and Scheduled’ Tribes candidates, That 
means, out of 720 seats, 108 seats are re- 
served for the Scheduled Castes candi- 
dates; and the same number, that is, 108 
seats are also reserved for the candi- 
dates belonging to the category of Sche- 
duled Tribes. By and under the same 
Rules, 15% seats are reserved for women 
candidates and seats not exceeding 3% 
are reserved for the children of military 
personnel. Under Rule & some further 
reservations have been made and’ under 
this Rule, seats not exceeding 3% are 're- 
served for the: nominees of the. Govern- 
ment of India and 3 seats are reserved 
for the candidates nominated by the Gov- 
ernment of Jammu & Kashmir. Rule 1 (iii) 
provides that a Pre-Medical Examination 
shall be held every year for selection of 
candidates for admission to 'the Medical 
Colleges and all admissions shall be made 
only from the merit list prepared on the 
basis of the result of this examination 
except in case of seats placed at the dis- 
posal of the Government of India and 
other States. Rule 15 mentions the sub- 
jects of the Pre-Medical Examination and 
Rule 20 lays down that selection of candi- 
dates from amongst those who. have qua- 
lified in the examination shall be made 
strictly on merit as disclosed by total 
number of marks obtained by: candidates 
in the Pre-Medical Examination. Rule: 20 
further: provides that minimum qualify- 
ing marks for admission. to Medical Col- 
leges shall be 50% in the aggregate and 
33% in each subject separately; but, for ` 
Scheduled Castes and Scheduled Tribes 
candidates, the minimum qualifying 
marks shall be 40% in the aggregate and 
30% in each subject, Rule 20 in ‘its 
note (ii) empowers the Government to 
grant in-case of candidates belonging’ to 


the categories of Scheduled Castes and 


Scheduled Tribes special relaxation in 
the minimum qualifying marks to the ex- 
tent considered necessary in the event 
of the required number of candidates in 
these two categories not. being available. 
For the total number of 720 seats in the 
Medical ‘Colleges of the State, there were 
9400_candidates in all,- Of the 9400 candi- 
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dates, there were 623 candidates -belong- 
ing to the category of Scheduled Castes 
for whom 108 seats were reserved; and, 
for the 108 seats reserved for candidates 
of the Scheduled Tribes category, there 
were 145 candidates belonging to that 
category. On the result of the Pre-Medi- 
cal Examination only 18 seats in the cate- 
gory of the Scheduled Castes and 2 seats 
in the category of Scheduled Tribes could 
be filled up, because the other candidates 
of these categories did not secure qualify- 
ing marks prescribed by Rule 20. As 90 
seats had remained vacant in the cate- 
gory reserved for Scheduled Castes after 
“selection of the 18 candidates and 106 
seats remained unfilled in the category 
of seats reserved for Scheduled Tribes 
after selection of the two candidates on 
the result of the examination, the Board 
in exercise of the power under Note (i) 
to Rule 20 made a relaxation of 5% in 
terms thereof and thereafter 7 more can- 
didates in the category of Scheduled 
Castes and one more in the category of 
Scheduled Tribes got admitted. Thus out 
of 108 seats reserved for cach category 
of the Scheduled Castes and Scheduled 
Tribes, only 25 seats could be filled in the 
category of Scheduled Castes and three 
in the category of Scheduled Tribes. As 
only a very few candidates of ‘these two 
categories could get admitted into Medi- 
cal Colleges and a large number of seats 
reserved for them could not be filled up 
by the candidates of these two categories 
on the basis of the result of the examina- 
tion even after relaxation had been made 
in terms of the provisions contained in 
Note (i) to Rule 20, the State Government 
passed an order on the 9th September, 
-1980 completely relaxing the conditions 
relating to the minimum qualifying 
marks for these two categories. The order 
dated 9th September, 1980, the validity 
of which has been questioned in the writ 
petitions filed by Nivedita Jain in the 
High Court, is to the following effect:— 
“The Government has taken a decision 
that the candidates belonging to the 
‘Scheduled Castes and Scheduled Tribes 
be admitted to the Medical -Colleges in 
the seats reserved for them in accordance 
with the merit to be determined on the 
basis of the marks obtained by them in 
the Pre-Medical Examination -and that 
for this purpose, the condition relating. to 
the obtaining . ‘of minimum qualifying 
marks be removed”. ; : 
‘38. Kumari Nivedita Jain, as we have 


earlier noticed, was a candidate for ad- 
mission into a Medical College in the 
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general seats, that is, the seats 
have not been otherwise reserved. Though 
she had obtained necessary qualifying 
marks, she could not ‘secure her admis- 
sion, as other candidates for the general 
seats had obtained marks higher than 
she had obtained in ‘the Pre-Medical 
Examination, for filling up the vacancies 
available in the general category. It 
may be noted that Rule 9 contained a 
provision to the effect: that in case seats 
of reserved categories - of -Scheduled 
Castes and Scheduled Tribes remain 
vacant, these seats will be filled up by 
the candidates available on the com- 
bined merit list. If the seats in the re- 
served categories had been thrown open 
to candidates in the general category on 
account of the failure on the part of the 
candidates belonging to’ the categories of 
Scheduled Castes and ‘Scheduled ‘Tribes 
to obtain minimum qualifying marks, 
Nivedita Jain would have been in a posi- 
tion to secure her admission to the medi- 
cal college. As the State Government by 
its order dated 9th September, 1980 de- 
cided to relax completély the conditions 
relating to minimum qualifying marks 
for these two categories of Scheduled 
Castes and Scheduled : Tribes candidates 
instead of filling up these seats by candi- 
dates available on the. combined merit 
list, she was deprived of the opportunity 
of getting her admission into the medi- 
cal college. She, therefore, filed this writ 
petition in the High Court of Madhya 


Pradesh challenging the validity of the 
said order of the State Government 
dated 9th September, 1980. It will oe 


noticed that this order:of the State Gov- 
ernment is also an executive order. 


4. The principal grounds on which the 


validity of the order has been challenged 
by, Nivedita Jain, the respondent herein 
and the petitioner in the writ petition 
that 
the order of the Government contravenes 
Regulation II of the Medica] Council of 
India and would hit S.: 19 of the Indian 
Medical Counci! Act, 1956, exposing the 
medical colleges to the risk of being de- 
recognised; and (2) that the order of the 
Government will have the effect of allow- 
ing’ less qualified and less deserving can- 
didates to fill up the Seats. and would, 
therefore, destroy equality and violate 
Arts. 14 and 15 of the- Cònstitution. 


5. It appears from the judgment of 
the High Court that.' another ground, 
namely, that the order dated 9th Sep- 


tember, ‘1980 was violative of Ordinance. 


94 of the University of Jabalpur, was 


which . 


y 


1981 


also urged before the High Court, though 
this ground does not appear to have been 
taken in the petition. ; 

6. The High Court acc2pted the con- 
tention of the writ petitioner that the 

order in question violated Regulations of 
the Council holding that “the executive 
power of-the State under Art. 162 can- 
not be so exercised as to override the 
statutory provisions, more so when the 
said provision is in a field occupied by 
the Union List. The executive power can 
be used to supplement a law but not to 
supplant it”. The High Court further 
held that “the total relaxation of mini- 
mum marks for the candidates belonging 
to these categories cannot be supported 
under Art. 15 (4) being violative of the 
Regulations which have the force of 
law.” Dealing with the contentions of 
violation of Ordinance 54 of the Univer- 
sity of Jabalpur, the High Court observ- 

£ ed:— : 

“As ‘the Ordinance has to be read along 
with the regulations and can be given 
effect to only in so far it is consistent 
with the regulations, it cannot constitute 
a new ground for invalidating the im- 
pugned order. We would, however, like 
to emphasise again that when a common 
entrance: test for selectior of candidates 
is, held by the Government for all the 
medical colleges, it is v2ry necessary 
that the Universities must prescribe iden- 
tical. conditions for admission consistent 
with the Regulations made by the Medi- 
cal Council to avoid any confusion in the 
matter of admission.” 


7. In the result, the High Court allow- 
ed the writ petition and struck down the 
order of the State Government dated 9th 
September, 1980. 


State of Madhya Pradesh and the Con- 
troller of the Examinations of Pre-Medi- 
cal test have challenged the correctness 
of the decision of the High Court. 
- 9. . Before we proceed tc consider the 
various arguments advanced on behalf of 
the parties, we may here note that in 
the writ petition filed by Nivedita Jain, 
she also challenged the validity of the 
reservation made by the State Govern- 
ment of 3% of the seats for the children 
and grandchildren of freedom-fighters 
by another order passed ty the State 
Government on the 19th September, 1980. 
_The validity of this order was, however, 
“upheld by the High Court. The matter 
rests there and in this appeal we are not 
concerned with this aspect of the matter, - 
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¢ 8. >In this appeal by special leave, the 
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10. Mr. Phadke, learned counsel ap- 
pearing on behalf of the appellants, has 
submitted that the High Court struck 
down the order in question mainly on the 
ground that the order is violative of the 
Regulation II of the Council. He has argu- 
ed that the validity of the reservations 
for the members of the Scheduled Castes 
and Scheduled Tribes has not been ques- 
tioned, It is his argument that the seats 
are reserved for those communities in 
the interest of weaker sections of the 
society and the State under Art, 15 (4) of 
the Constitution is competent to do every- 
thing possible for the upliftment of the 
Scheduled Castes and Scheduled Tribes 
and other backward communities and 
the State is entitled to make necessary 
reservations of seats in the matter of their- 
admission to medical colleges. He submits 
that it must be open to the State to lay 
down such conditions as will make such 
reservations effective and will enable the 
candidates belonging to the categories of 
Scheduled Castes and Scheduled Tribes 
to get the benefits of such reservations, 
in discharge of the duties and obligation 
of the State. to the members of those 
communities and other backward com- 
munities. It is his submission that in the 
instant case when the State found that | 
the qualifying conditions laid down for 
the admission of the candidates belong- 
ing to those.communities had in reality 
resulted in denial of the opportunities 
sought to be given to them, the Govern- 
ment considered it expedient to relax the 
conditions to enable the candidates of 
those communities to get the admission 
to medical colleges for prosecuting their 
studies to become qualified medical 
practitioners. Mr. Phadke has contended 
that the provisions contained in Regula- 
tion II for violation of which the order 


in question has been struck down, are 
directory in nature and they are not 
mandatory in character, and, as such, 


they do not have any binding effect: and 
it is open to the State to make Rules 
which may not be in accord with the pro- 
visions contained in the said regulation 
for admission to the medical colleges. Mr. 
Phadke has taken us to the various pro- 
visions of the Indian Medical Council Act 
(hereinafter referred to as the Act) and 
also to the Regulations framed by the 
Council. Mr. Phadke submits that the 
scheme of the Act clearly suggests ‘that 
the standard of medical education in the 
country and that stage only arrives after 
the students have been admitted into 
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Medical Colleges. Mr. Phadke has drawn 
our atiention particularly to Sections 19 
and 19A of the Act and he has comment- 
ed that under S. 33 of the Act, and Coun- 
cil with the previous sanction cf the 
.Cen*ral Government can frame Regula- 
tions for carrying out the purposes of the 
Act. He has submitted that the selection 
of candidates for admission to Medicai 
Colleges cannot be said to constitute any 
purpose for which the Act has been 
enacted, as selection of students has no 
bearing on the standard of medical edu- 
cation and the Council is not competent 
to frame Regulations for admission to 
Medical Colleges. Mr. Phadke in this con- 
nection has referred to the decision of 
“his Court in the case of Arti Sapru v. 
State of Jammu & Kashmir, (1981) 3 SCR 
-34; (AIR 1981 SC 1009) and has relied on 
the following observations of the Court 
at p. 44 (of SCR): (At p. 1013 of AIR}:— 

“Objection to the objective ‘test and the 
viva voce examination is based on the 
ground™that they fall outside the scheme 
envisaged by the Regulations made by the 
Indian Medical Council for admission to 
the M.B.B.S. Course. The  respor.dents, 
however, question the validity oz the 
Regulations. We are then referred by the 
petitioner to clauses (i) and (1) of S. 33, 
Indian Medical Council Act, 1956, in sup- 
port of the contention that the power of 
the Council to make regulations extends 
to making regulations prescribing the 
examinations and tests for admission, It 
seems tc us prima facie that those provi- 
sions do not authorise the Council to do 
so. But we refrain from expressing any 
final opinion in the matter as the Council 
is not a party before us”. 


Mr. Phadke has argued that Item 36 in 
List I of the Seventh Schedule 
Constitution does not stand in the way 
of the State Government to frame rules 
for admission to Medical Colleges in view 
of Iiem 25 included in List III of the 
said Schedule. It is the argument of Mr. 
Phadke that item 66 in List I which pro- 
vides for “co-ordination and determina- 
tion of standards in institutions for higher 
education or research and scientific and 
technical institutions’, is not intended to 
deal with the question . of selection of 
candidates and Item-25 in list III which 
provides for “education including techni- 
cal education, medical education in univer- 
sities subject to provisions of Entries 63, 
64, 65 and 66 of List I; vocational and 
technical training of labour”, is broad 
enough to include all matters relating to 
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education subject to the provisions of En- 
iries 63, 64, 65 and 66 of List I and em- 
powers the State to frame rules relating 
to selection of candidates for admission. 
Mr. Phadke has submitted that the Coun- 
cil must have been aware of the limita~». 
tions of its power in the matter of selec- 
tion of candidates for admission; and, the 
Council has, therefore, made only a re- 
commendation in this regard and has not 
made any mandatory provision about it. 
In this connection Mr. Phadke has refer- 
red to the language used in Regulation II 
and has contrasted the same with the 
language used in Regulation I of the Re- 
gulations, Mr. Phadke submits that as 
Regulation II is only in the nature of a 
recommendation and directory, any rules 
iramed by the State Government regard- 
ing selection of candidates in contraven- 
zion of the said recommendation cannot 
de held to be invalid and illegal ard can- 
not be struck down on that ground. Mr. \ 
Phadke has also argued that there is no 
question of violation of Art. 15 (1) and (2) 
of the Constitution. It is his argument 
that in view of the provisions in Arti- - 
cle 15 (4) of Constitution, the State Gov- 
ernment is competent to make special 
provisions for the advancement of social- 
ly and educationally backward classes or 
for, the Scheduled Castes and Scheduled 
Tribes. Mr. Phadke in this connection has 
referred to the case of Jagdish Saran v. 
Union of India, (1980) 2 SCR 831: (AIR 
1980 SC 820). Mr. Phadke has comment- 
ed that the view expressed by the High 
Court that the order which violates the 
statutory regulation of the Council must 
be held to be violative of Art. 15 (1) and 
{2) and-not protected by Art. 15 (4) must 
necessarily be held to be erroneous, as 
Regulation II is not mandatory and has ` 
no binding effect. 


11. Regarding violation of Ordinance 
54 of Jabalpur University, Mr. Phadke 
submits that no such ground has been 
-aken in the petition and further the affi- 
Javit filed on behalf of the university 
shows that the Ordinance has not be- 
2ome effective. 


12. Mr. Kacker, learned counsel ap- 
pearing on behalf of the respondent 
Nivedita Jain, the petitioner in the writ 
petition, has argued that Regulation II of 
the Medical Council is mandatory with 
statutory force. He has submitted that | 
the Indian Medical Council has been’ 
established by the Parliament, inter alia, 
for the maintenance of Medical Register 
for India and the matters relating there- 
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<- with. He further submits that under Sec- 
tion 33- of the Act the Council with the 
‘previous sanction of the Central Govern- 
ment has been authorised to make. regu- 
lations generally to carry out the pur- 
¥poses of the Act, and- without prejudice 
to the generality of this. power, the regu- 
lation made by the Council may provide 
for matters specifically mentioned in the 
said section including any matter for 
which. under the Act provision may be 
-made by regulations, as provided in sub- 
section (uy of Section 33. It is the argu- 
ment of Mr. Kacker that Regulation II of 
the Council which relates to selection of 
candidates has been made for carrying 
out the purposes of the Act and selection 
of the right type of ‘students for main- 
taining proper standard of medical edu- 
cation comes clearly within the purview 
and jurisdiction of the Council. Mr. 


Kacker has placed before us various sec~ 


* tions of the Act in support of his submis- 
sion that regulating selection of students 
for admission to medical colleges 
comes within the jurisdiction and func- 
tion of the Council. In this con- 
‘nection, Mr. Kacker has- also refer- 
red to the decision of this Court in the 
case of State of Kerala v. Kumar T. P. 
Roshana, (1979) 2 SCR 974: (AIR 1979 
SC 765).and he has relied on the follow- 
ing observations at p. 984 (of SCR): (At 
p. 771 of AIR):— 


“The Indian Medical Council Act, 1956 


has constituted the Medical Council of 
India as an expert body to control the 
minimum standards of, medical’ education 
and to regulate their observance, Obvi- 
ously, this high-powered Council has 
power to prescribe the minimum stand- 
„ards of medical education. It has implicit 
“ power to supervise the qualifications or 
eligibility standards for admission into 
medical institutions. Thus there is an 
overall invigilation by the Medical Coun- 
cil to prevent sub-standard entrance 
qualifications for medical courses.” ` 


13. Mr. Kacker submits that in the 
instant case there is no dispute that the 
order of the Government dated 9th Sep- 
tember, 1980 in question clearly contra- 
venes Regulation II of the Council. Mr. 
Kacker has also drawn our attention to 
Entry 66 of the Union List which has 
been set out earlier. Mr. Katker has con- 
tended that the State Government by an 

“executive order cannot override Regula- 
tion II of the Council which has statutory. 
force of a Parliamentary Legislation, par- 
ticularly, when the said provisions are 
in a field occupied by the Union List. Mr. 
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Kacker has next contended that complete 
relaxation of the conditions in relecion 
to qualifying marks for admission into 
Medical Colleges in case of Scheduled 
Castes and Scheduled Tribes. candidates 
purported co have been made by the 
State Government by .the impugned 
order dated 9th September, 1980 must 
also be held to be unconstitutional as the 
said order is clearly violative of Arti- 
cle 15 (1) and (2) of the Constitution and 
cannot be said to be protected by Arti- 
ele 15 (4). In support of this submission 
Mr. Kacker has relied on the decision of 
the Full Bench of the Patna High Court 
in the case of Amalendu Kumar v. State 
of Bihar, AIR 1980 Pat 1. In this case the 
Patna High Court held that where the 
State Government reduces the percentage 
of marks, marks prescribed for the Sche- 
duled Castes and Scheduled Tribes for 
passing competitive examination held for 
the purpose of admission to medical col- 
lege, by executive fiát, first from 45% 
to 40% and subsequently to 35% on the 
ground that.seats reserved for the Sche- 
duled Castes and Tribes would remain 
unfilled, both reductions were invalid as 
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violative of guarantee given under Arti- $ 


cle 15 (1). 

14. Mr. Kacker has finally submit- 
ted that the order in question is also 
liable to be struck down as the order is 
violative of Ordinance 54 of University 
of Jabalpur. | 

15. In concluding Mr. Kacker has ap- 
pealed to this Court that irrespective of 


the result of this appeal, the respondent -> 


Nivedita Jain who has already been ad- 
mitted into a College on the basis of in- 
terim order passed by this Court in this 
appeal for prosecuting her studies in the 
Medical College, should be allowed to 
continue her studies and the fate of this 
appeal should not interfere with her stu- 
dies and with her career. 


16. As we have earlier noticed, the 
order in question has been struck down 
by. the High Court essentially on the 
ground that the order which is an execu- 
tive order violates Regulation II of the 
Council_which has the force of a Statute. 
It is not in dispute and it cannot be dis- 
puted that the order in question is in 
conflict with the provisions contained 
in Regulation II of the Council. The main 
question that falls for determination is 
whether the order in question which con- 
travenes Regulation II is liable to bpe 
struck down on the ground that the State 
order is 
purporting to override Regulation II of 


. 2052 S.C. 


the Council, For a proper determination 
of the question it is necessary to under- 
stand the true nature of the said Regula- 
tion II and to consider whether the said 
Regulation is of mandatory character 
with statutory force. The contention of 
the appellants, as we have earlier notie- 
ed, is that Regulation II is only in the 
nature of a recommendation and is direc- 
tory and has‘no statutory force; and the 
contention of the respondent Nivedita 
Jain, on the other hand, has been that 
the said Regulation is mandatory in 
character with statutory force. For a 
proper appreciation of these rival con- 
tentions, it becomes necessary to analyse 
and understand the scheme of the Act 
and the Regulations framed thereunder. 
The Act was enacted “to provide for re- 
constitution of the Medical Council of 
India and the maintenance of Medical 
-© Register for India and for matters con- 
nected therewith.” Section 2 deals with 
definitions and defines “Regulation” in 
sub-sec. (i) to mean “a Regulation under 
S. 33”. Sections 3 to 10 of the Act are not 
of any material consequence and these 
sections deal with composition of ' the 
Council and its functions. Sections 11, 12, 
13 and 14 which deal with the question of 
recognition of medical qualifications by 
the Council are also not very relevant for 
our present purpose. Section 15 which 
deals with question of the right of a per- 
son possessing: qualifications for enrol- 
ment on any State Medical | Register, is 
also not very material. Section 16 pro- 
- vides that every University or Medical 
Institution in India which grants a recog- 
nised medical qualification shall furnish 
such information as the Council may 
from time to time require, as to the cour- 
ses of study and examination to be 
undergone in order to obtain such quali- 
fication, as to the ages at which courses 
of study and examination are required to 
‘ be undergone and such qualification is 
conferred and generally as to the requi- 
sites for obtaining such qualifications 
granted by the University or. Medical In- 
stitution. Section. 17 confers a right of 
inspection of Medical Institution, College, 
Hospital or other institutions where medi- 
cal education is given and also to attend 
any examination held by any University 
or Medical Institution for the purpose of 
recommending to the Central Govern- 
ment recognition of médical qualifications 
granted by. that University or medical 
institution. Section 18 confers a further 
right of appointing visitors for inspection 
of any. medical institution, College, Hospi- 


. 
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tal or other institutions where medical 
education is given and for attending any 
examination held by any University 
or Medical Institution for the purpose of 
granting recognised medical qualifications, 
Section 19 empowers the committee to 
make a representation to the Central 
Government for withdrawal of the re- 
cognition, if it appears to the Council on 
a report by the Committee or the visitor 
that the courses of study and examina- 
tion to be undergone in, or the proficiency 
required from candidates at any examina 
tion held by any University or medical 
institution do not conform to the stand~ 
ards prescribed by the Council or that 
the staff, equipment, accommodation, 
instruc+ 
tions and training provided in such Uni- 
versity or Medical Institution or in any 
College or other institution affiliated to 
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that University do not conform to the, 


standards prescribed by the Council. The 
said Section 19 further provides that in 
the event of any representation being 
made to the Central Government by the 
Council, the Central Government will 
forward the same to the Government of 
the State in- which the University or 
medical institution is situated and 
State Government shall forward it along 
with such remarks as it may make to the 
University or Medical Institution, with 
an intimation of the period within which, 


the. 


the University or medical institution may ' 


submit its explanation to the State Gov- 
ernment; and on receipt of the explana~ 
tion, if any, within the stipulated period 
the State Government on the expiry of 
the period shall make its recommenda- 
tions to the Central Government and the 
Central Government after making such 


further enquiries, if any, as it may think? 


fit, proceed to act in the manner laid 
down in sub-sec. (4) of S. 19 of the Act, 
Section 19A of the Act which is important 
for our purposes in this appeal reads as 
follows:— 


*(1) The Council may prescribe the 
minimum standards of medical education 
required for granting -recognised medica] 
qualifications (other than post-graduate 
medical qualifications) by Universities or 
medical institutions in India. 


(2) Copies of the draft regulations and 
of all subsequent amendments thereof 


Y 


shall be furnished by the Council tò all” 


State Government and the Council shall 
before submitting the regulations or any 


amendment thereof, as the case may be, 


to the Central Government for sanction, 
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take into consideration the comments of 
any State Government received within 


three months from the furnishing of the 


copies as aforesaid. 


~ (3) The Committee shall from time to 
time report to the Council on the efficacy 
of the regulations and may recommend 
to the Council such amendments thereof 
as it may think fit.” 
S. 20 deals with post-graduate medical 
studies and S. 20A deals with professional 
conduct. Sections 21 to 28 make provi- 
sion for the maintenance of Indian Medi- 
cal Register, supply of copies of the State 
Medical Registers to the Council by the 
State Medical Council, registration in the 
Indian Medical Council Register, removal 
of any name from the Indian Medical 
Register, provisional registration, regis- 
tration of additional qualifications, privi- 
leges of persons who are enrolled on the 
^ Indian Medical Register and the require- 
ment of notification of change of address 
by every person’ registered in Indian 
Medical Register. Section 29 casts an ob- 
ligation on the Council to furnish re- 
ports, copies of minutes, abstracts of its 
accounts and other information that the 
Central Government will require, to the 
Central Government. Section 30 em- 
powers the Central Governmen: to insti- 
tute a commission of enquiry whenever 
it is made to appear to the Central Gov- 
ernment that the Council is not comply- 
ing with any provisions of the Act. Sec- 
tion 31 is intended to offer protection in 
respect of acts done in good faith under 
the Act. These sections do not have any 
„material bearing on the question involv- 
ed in the present proceeding. Section 32 
authorises the Central Government to 
“make rules to carry out the purposes cf 
this Act, and sub-section’ (2) of S. 32 
makes it obligatory that such rules shall 
be laid before’the Parliament. S. 33 of 
the Act provides: 


q 


“The . Council may, with the previous 
sanction of the Central Government, 
make regulations generally to carry out 

` the purposes of this Act, and without pre- 
judice to the generality of this power, 
such regulations may provide for: 


(a) ... wee tes eens aes vee 


(j) the courses and period of study and 
of practical training to be undertaken, 
“the subjects of examination and the 
. standards of proficiency therein to be 

obtained in Universities or medical insti- 
tutions for grant of recognised medical 
qualifications; + os 
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(k) the standards of staff, equipment, 
accommodation, training and other facili- 
ties for medical education; 


(1) the conduct of professional exami- 


‘nations, qualifications of examiners, and 


the conditions of admission to such 


examination; 


(m) the standard of professional con- 
duct and etiquette and code of ethics to 
be observed by medical practitioners; and 


(n) any matter for which under this 
Act provision may be made by regula- 
tions.” 


Section 34 of the Act which happens to 
be the last section repeals the earlier 
Indian Medical Council Act of 1933, pro- 
viding for the usual saving clause, 


T. An analysis of the various sec- 
tions of the Act indicate that the main 


- purpose of the Act is to establish Medical 


Council of India, to provide for its con- 
stitution, composition and its functions; 
and the main function of the Council is 
to maintain the medical register of India 
and to maintain a proper standard of 
medical education and medical ethics and 
professional conduct for medical practi- 
tioners. The scheme of the Act appears 
to be that the Medical Council of India 
is to be set up in the manner provided 
in the Act and the Medical Council will 
maintain a proper medical register, will 
prescribe minimum standards of medical 
education required for granting recog- 
nised medical qualifications, will also 
prescribe , standards of post-graduate 
medical education and will further regu- 
late the standards of professional conduct 
and etiquette and code of ethics for medi- 
cal practitioners. The Act further envi- 
sages that if it appears to the Council that 
the courses of study and examination to 
be undergone in, or the proficiency re- 
quired from candidates at any examina- 
tion held by any University or Medical 
Institution do not conform to the stand- 
ard prescribed by the Council or that the 
Staff, equipment, accommodation, train- 
ing and other facilities for instructions 
and training provided in such University 
or médical institution or in any -college 
or other institution affiliated to that Uni- 
versity do not conform to the standards 
prescribed by the Council, the Council 
will make a representation to that effect 
to the Central Government and on con- 
sideration of the representation made by 
the Council, the Central Government 
may take. action in terms of the provi- 


, sions contained in Sec. 19 of the Act. The 
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- Act also empowers the Council to take 
varicus measures to enable the Council 
to judge whether proper medical stand- 
ard is being maintained in any particular 
institution or not. 


18. Now coming to the consideration 
of the question involved in this appeal, 
it. appears from the provisions of the Act 
that the authority of the Council extends 
to the sphere of maintaining prover 
medical standards in medical colleges or 
institutions necessary for obtaining re- 
cognised medical qualifications. By virtue 
of this’ authority it may be open to the 
Council to lay down the minimum edu- 
cational qualifications required of a stu- 
dent who may seek admission into a 
medical college. In other words, the eligi- 
bility of a candidate who may seek to get 
admitied into a medical college for ob- 
taining recognised médical qualifications 
may be prescribed by the Council. All 
the candidates who are eligible for 
mission into Medical Colleges or Institu- 
tions for getting themselves qualified as 
medical practitioners are entitled to seek 
admission into a Medical College or In- 
stitution. As to how the selection has to 
be made out of the eligible candidates for 
admission into the Medical College is a 
matter which has necessarily to depend 
on circumstances and conditions prevail- 
ing in particular States. Though the 
question of eligibility for admission into 
the medical curriculum may come within 


the power and jurisdiction of the Coun- 


cil, the question of selection of candidates 
out of the candidates eligible to undergo 
the medical course does not appear to 
come within the purview of the Council. 
The observations of the Supreme Court 
in the case of State of Kerala v. Kumari 
T. P. Roshana (AIR 1979 SC 765) (supra) 
quoted earlier relate to the question of 
‘qualification or eligibility of students for 
- admission into a medical college and the 
said observations are ‘not intended to 
apply to a case of selection of students 
for admission into a Medical College out 
of the eligible candidates. As the number 
of candidates seeking admission to medi- 
cal colleges largely exceed the number 
of vacancies available to such candidates 
for admission, some kind of procedure 
has to be evolved for such selection, The 
process of selection of candidates for ad< 
mission to a medical college out of the 
candidates eligible for admission for fill- 
ing up the limited vacancies has no real 
bearing on the question of, eligibility or 
qualification for admission or on the 
standard of medical education. 
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standard of medical education, really 
comes into the picture in the course of 
studies in the medical colleges or institu- 
tions after the selection and admission 
of candidates into medical colleges 


and, 


institutions. Students who satisfy the re-* 


quirements of Regulation I become quali- 
fied or eligible to seek admission into 
the Medical Course. Regulation Į pre- 
scribes the requisites which have to be 
satisfied to enable every student to be- 
come eligible or qualified to seek admis- 
sion and the process of selection comes 
thereafter. 


19. Undoubtedly, under S. 33 of the 
Act, the Council is empowered to make 
regulations with the previous.sanction of 
the Central Government generally to 
carry out the purposes of the Ac; and 
such regulations may also provide for 
eny of the matters mentioned in Sec. 33 


cf the Act. We have earlier indicated ` 


what are the purposes of this Act. Sub- 
sections (j), (k), () and (m) of Section 33 


cf the Act which we have earlier set out. 


clearly indicate that they have no appli- 
cation to the process of selection of a stu- 


cent out of the eligible candidates for 
admission into the medical course. Sub- 
sections (j), (k), and (l) relate to post 


edmission stages and the period of study 
efter admission in medical colleges. Sub- 
section (m) of S. 33 relates to a post- 
degree stage. Sub-sec. (n) of S. 33 which 
has also been quoted earlier is also of no 
assistance as the Act is not concerned 
with the question of selection of students 
out of the eligible candidates for admis- 
sion into medical colleges. It appears to 
us that the observations of this Court in 
the case of Arti Sapru v. State of Jammu 
& Kashmir (AIR 1981 SC 1009) (supra) 
which we have earlier quoted and which 
were relied on by Mr. Phadke, were 
made on such consideration, though the 
question was not very properly, finally 
decided in the absence of the Council. 


20. We shall now consider the twa 
relevant regulations of the Council and 


they are Regulations I and II. The said 
Regulations read.— 3 
I, Admission to the Medical Course: 


No candidate shall be allowed to be ad- 
mitted to the Medical Curriculum proper 
until: : 

(i) he has completed the age of 17 years 
at the time of admission or will 
Þlete the age on or before 31st December 
of the year of his admission to the ist 
M.B.B.S. Courses. Provided that the can- 
didates who are admitted directly to the 


Te 


xw 


com- ~ 


La 


tion. 
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5} years integrated MB. B.S. course 
should have completed the age of t6 years 
at the time of admission or will com- 
plete this age on 3lst December of the 
year of admission to the pre-medical 
course, 

(ii) he has passed: 

(a) the Intermediate’ examination in 
Science of an Indian University/Board or 
other recognised examining body with 
Physics, Chemistry and Biology,’ which 
shall include a practical test in- -these 
subjects: 

' “OR 


(b) the pre-professional/pre-medical 
examination with physies, chemistry and 
biology, after passing either the higher 
secondary school examination, or the 
pre-university or an equivalent examina- 
The  pre-professional/pre-medical 
examination shall include a practical ‘test 
in these subjects: 

OR 

(c) the first year of the three -years ` 
degree course of a recognised university, 
with physics, chemistry and biology, in- 
cluding a practical test in these subjects | 
provided the examination is a “Univer- 
sity Examination”, 


(d) "B. Se. examination of an Indian 
University: 

Provided that he has passed the -B. Se. 
examination with not less than two of © 
the following subjects — Physics, Che- 
mistry, Biology (Botany, Zoology) and 
further that he has passed the earlier 
qualifying examination with the follow- 
ing subjects, Physics, Chemistry, Biology 
and English. 


Note:— A student who has passed the 
B. Sc. examination with one or mare of 
the subjects mentioned earlier would be 
admitted to the Medical Course if he had 
passed the remaining subjects of -the 
Medical group (Physics, Chemistry and 
Biology) in the pre-professional/inter- 
mediate examination. - 


(e) The Higher Secondary Examination 
or the Indian School Certificate Exami- 
nation which is equivalent to 10+2 
Higher Secondary Examination after a 


period of. 12 years study, the 
last two years of study com- 
prising of Physics, Chemistry, Bio- 


‘logy and Mathematics or any other elec- 


tive subject with English at a level not 
less than the Core Course for English 
as prescribed by the National Council for 
Education; Research and Training, after 
the introduction of 10+2+3 years educa- 


State of M. P. v. 


S. C. 2055 


cational structure as recommended by 
the National Committee on Education. 

Note:— .Where. the course 
not as prescribed for 10+2 education 
structure of the National Committee, the 
candidates will have: to undergo a period 
of one year pre-professional training be- 
fore: admission to the medical college 

D ay OR : 

(f) any other. examination which, in 
scope and standard, is found to be equi- 
valent to the intermediate science 
examination of an Indian University- 
Board, taking physics, chemistry and 
biology, including a practical test in each 
of these subjects and English, 

Note: (a) The pre-medical course may 
be conducted either at Medical College or 
a Science College. - 

(b) After the 10+2 course is introduced, 
the integrated course should be abolished. 
Il. Selection of students: The selec- 
tion of students to a medical college 
Should be based solely on merit of the 
candidate and for determination of merit, 
the following criteria be adopted uni- 
formly throughout the country:— 

(a) In States, having only one Medical 
College’ and one  University/Board/ 
Examining Body conducting the qualify- 
ing examination, the marks obtained at 
such qualifying examination be taken 
into consideration. 

(b) In States having more than one 
University/Board/Examination Body con- 
ducting the qualifying examination (or 
where there are more than one medical 
college under the administrative control 
of one authority), a competitive entrance 
examination should be held so as to 
achieve a uniform evaluation due to the 
variation of the standard of qualifying 
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examinations conducted by different 
agencies. 
(c) Where there are more than one 


college in a State and only- one Univer- 
sity/Board conducting the qualifying 
examination then a joint selection board 
be constituted for all the colleges. 

(d) A competitive entrance examination 
is absolutely necessary in the case of in- 
stitutions of All India character. 

(e) To be eligible for competitive en- 
trance examination, candidate must have 
passed any of the qualifying examina- 
tions as enumerated under the head-note 
“Admission to Medical Course.” 

‘Provided that a candidate who has ap- 
peared in a qualifying examination | the 
result of which has not been declared, 
may be provisionally allowed to take up 
the- competitive examination and in case 


content is > 
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of his selection for admission to a medicai 
college, he shall not be admitted thereto 
unless in the meanwhile he has passed 
the qualifying examination, 

Provided also that a candidate for ad- 
mission to the medical course must have 
obtained not less than 50% of the total 
marks in English and Science subjects 
taken together (i) at the qualifying 
€xamination (or at a higher examination) 
in the case of medical college where the 
admissions are made on the basis of 
marks obtained at these examinations or 
(ii) 50% of the total marks in English 


and Science subjects taken together at 
the competitive entrance ‘examination 
where such examinations are held for 
selection. 


Provided further that in respect of can- 
didates belonging to Scheduled Castes/ 
Scheduled Tribes the minimum marks 
required for admission shall be 40% in 
lieu of 50% for general candidates. 


Where the seats reserved for Scheduled 
Castes and Scheduled. Tribes students in 


any State cannot be filled for want of 
requisite number of candidates fulfilling 
the minimum requirements prescribed 


from that State then such vacant seats 
may be filled up on all India basis with 
Scheduled Castes and Scheduled Tribes 
candidates getting not less than the mini- 
mum prescribed pass percentage of re- 
verted to general category. 


The authorities (State Government and 
Universities) should arrange special 
coaching classes for Scheduled Castes/ 
Scheduled Tribes candidates before the 
qualifying/competitive examination ta 
enable them to come up to the appro- 
priate standard for admission to the Medi- 
cal Courses, 

Regulation I prescribes the eligibility of a 
candidate for admission to medical 
‘courses, For maintaining proper standards 
in medical colleges and institutions it 
comes within the competence of the 
Council to prescribe the necessary quali- 
fication of the candidates who may seek 
admission into the Medical Colleges. As 
this Regulation is within the ‘competence 
of the Council, the Council has framed 
this Regulation in a manner which leaves 
no doubt that this Regulation is manda- 
tory. The language of this Regulation, 
which starts with the words “no candi- 
date shall be allowed to be admitted to 
the medical curriculum until...........+.+ 

makes this position absolutely clear. 
the other hand the language 
tion II which relates to selection of candi- 
dates -clearly goes to indicate-- that. the 
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Council itself appears to have been aware 


.of the limitation on its powers to frame 


any such regulation: regarding the pro- 
cedure or process of selection of candi- 
dates for admission to the Medical Course 


out of the candidates qualified or eligi-” 


ble to seek such admission. As, however, 
the question of selection of candidates 
for admission into medical colleges out 
of the eligible candidates is a problem 
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more or less common to all the States, . 


the Council might have considered it de- 
sirable to recommend certain guidelines 
which may be followed in the matter of 


selection of students out of the eligible 
candidates -for admission into medical 
colleges. It is well-known that all over 


India candidates who aspire to get ad- 
mission into medical colleges and who-are 
otherwise eligible or qualified for admis- 
sion to medical courses on the basis of 
the provisions contained in Regulation I 
of the Council, cannot all be 
into the medical college or institution for 
dearth of seats. By way of solution of this 
problem, the Council appears to have 
thought it fit to suggest the procedure 
which will have the effect of selecting 
such candidates on the basis of meril 
only. The procedure suggested is intend- 
ed to do away with nepotism and favouri- 
tism and any unfair practice in the mat- 
ter of such admission, as the procedure 
recommends merit to be the criterion. 
The Council itself appears to have appre- 
hended that what is*contained in Regu- 
lation II is merely in the nature of ə 
recommendation and this is evident from 
the language used in Regulation IT parti- 
cularly when the same is contrasted with 
the language used by the Council in Re- 
gulation I. Regulation II begins with the 
words “selection of students in a medical 
college should be based solely on merit”. 
We are of the opinion that the use of thel 
words “should be” in Regulation II ıs 
deliberate and is intended to indicate the 
intention of the Council that it. is only 
in the nature of a recommendation. Re- 
gulation I which lays down the conditions 
or qualifications for admission into Medi- 
cal Course comes within the competence: 
of the Council under S. 33 of the Act and 
is mandatory and the Council has used 
language to manifest the mandatory cha- 
acter clearly, whereas Regulation Tl 
which deals with the' process or proce- 
dure for selection from amongst eligible 
candidates for admission is merely in the 
nature. of a recommendation and direc- 
tory in-nature, as laying down the pro- 
cess: or procedure for selection for’ ad- 
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mission of candidates out of the .candi- 
dates eligible or qualified for such ad- 
mission under Regulation I. Regulation 
II recommending the process of selection 
is outside the authority of the Council 
under S. 33 of the Act and the Council 
has advisedly and deliberately used such 
language in Regulation IĮ as makes the 
position clear and places the matter he- 





yond any doubt. There is another aspect 
of the matier which also goes to suggest 
that Regulation II is merely directory and 
does not have any mandatory force. 
Apart from reservations of seats for Sche- 
duled Castes and Scheduled Tribes cate- 


' gories and other reservations, reservation 


* medical colleges and there is nothing 


of seats is commonly made for being fill- 
ed up by nomination. In the instant case 
before us, it appears that the seats not 
exceeding three per cent are reserved for 
the nominees of the Government of India 
apart from the other reservations. These 
nominees of the Central Government do 
not have to sit for any pre-medical 
examination to qualify themselves for 
selection to the medical colleges, They 
must of course be eligible for admission 
in the sense that they must have the ne- 
cessary qualification for admission in 
accordance with Regulation I. The candi- 
dates eligible under Regulation I are 
selected by virtue of nomination and 
there is no question of any pre-medical 
test for such candidates nominated by 
the Central Government. If Regulation I 
could be considered to be mandatory, 
there could be no such nomination of 


candidates by the Central Government. 


21. Entry 66 in List I (Union List) of 
the 7th Schedule to the ~~ Constitution, 
rélates to ‘co-ordination and determina- 


tion of standard in institution for higher 


education .of research and scientific and 
technical institutions”. This entry by it- 
self does not have any bearing on the 


question of selection of candidates to 
the Medical Colleges from amongst candi- 
dates who are eligible for such admis- 
sion. On the other hand, Entry 25 in List 
II (Concurrent ‘List) of the same Schedule 
speaks of—‘education, including techni- 
cal education, medical education in Uni- 
versities, subject to Entries 63, 64, 65 
and 66 of List I...... vocational and tech- 
nical training of labour”. This entry is 
wide enough to include within its ambit 
the question of selection of candidates to 
in 
the Entries 63, 64 and 65 of List I to 
suggest to the contrary. We are, there- 





fore, of the opinion that Regulation II of 
‘the Council which is merely. directory and - 
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in the nature of a recommendation has 
no such statutory force as :o rende~ the 
order in question which contravenes the 
said regulation illegal, invalid and wun- 
constitutional. 


22. In the case of State 
Pradesh v. Lavu Narendranath, (1971) 3 
SCR 699: (AIR 1971 SC 2560) this Court 
held at p. 709 of (SCR): (At p. 2566 of 
AIR)— “the executive have a power te 
make any regulation which should have 
the effect of a law so long as it does not 
contravene any legislation already cover- 
ing the field......... 2 


23. ` Under Art. 162 of the Constitution 
the executive power of a State, therefore, 
extends to the matter with regard. to 
which the legislature of a State has 
power to make laws. As there is no legis- 
lation covering the field of selection ot 
candidates for admission to medical col- 
leges, the State Government would, un- 
doubtedly, be competent to pass executive 
orders in this regard. 


Nivedita Jain’ 


24. We shall now proceed to consider 
whether the order in question is violative 
of Art. 15 (1) and (2) of the Constitution. 
The High Court has held that as the order 
is violative of the Regulation of the Coun- 
cil, the order cannot be supported: under 
Art. 15 (4) of the Constitution. We have 
earlier held that the contravention of 
Regulation II which-is merely | directory 
and in the nature of a recommendation 
does not invalidate .the order. As the 
order in question is not liable to be struck 
down on the ground of contravention of 
Regulation II of the Council, the -order 
can clearly be supported under Art, 15 (4) 
of the Constitution. - 


. 25. It cannot be disputed that the 
State must do everything possible for 
the upliftment of the Scheduled Castes 
and Scheduled Tribes and other 
ward communities and the State is entitl- 
ed to make reservations for them in the 
matter of admission to medical and other 
technical institutions. In the absence of 
any law to the contrary, it must also be 
open to the Government to impose such 
conditions as would make the reserva- 
tion effective and would benefit the candi- 
dates belonging to these categories for 
whose benefit and welfare the reserva- 
tions have been made. In any particular 
situation, taking into consideration the 
realities and circumstances prevailing in 
the State it will be open to the State to 
vary and modify the conditions regarding 
selection for admission, if such modifi- 
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cation or variation becomes necessary for 
achieving the purpose for. which reserva- 
tion has been- made and if there be no 
law to the contrary. Note 2 of. Rule 20 of 
the Rules for admission framed by the 
State Government specifically empower 
' ithe Government to grant such relaxation 
in the minimum - -qualifying marks to the 
extent considered necessary. In the State 
of Kerala v. N. M. Thomas, (1976) 1 SCR 
906: (ATR 1976 SC 490), this Court by ia 
majority had held that relaxation of ‘the 
- Rules which required a lower division 
clerk to pass a departmental, test within 
a period of two years in the interest of 
the employees belonging to Scheduled 
Castes and Scheduled Tribes was not un- 
constitutional or illegal. The. relaxation 
made by the State Government: in the 
rule regarding selection of candidates be- 
longing. to Scheduled Castes and Sche- 
duled Tribes for admission into medical 
colleges cannot be said’ to be unreason- 
able and the said relaxation constitutes 
no violation of Art. 15 (1) and (2) of the 
Constitution. The said relaxation also 
does not offend Art. 14 of the Constitu- 
tion, It has to be noticed’ that there is no 
relaxation of the condition regarding eli- 
gibility for admission into medical col- 
leges. The relaxation is only in the rule 
regarding selection of candidates belong- 
ing to Scheduled Castes and Scheduled 
Tribes categories who were otherwise 
qualified and eligible to seek admission 
into medical colleges only in relation to 
seats reserved for them. The respondent 
Nivedita Jain and other deserving candi- 
dates may feel that because of the reser- 
vations they are being deprived of -the 
opportunity of getting their admission, in- 
to medical colleges. It is, however, to be 
noted that the validity of the reservations 
of seais for candidates belonging to Sche- 
duled Castes and Scheduled Tribes cate- 
. gories have not been challenged in the 
writ petition and very properly as in 
view of Art. 15 (4) of the Constitution. In 
the case of Jagdish Saran v. Union .of 
India, (1980) 2 SCR 831: (AIR 1980 SC 
820), relied on by Mr. Phadke, this Court 
has held that the Indian Constitution! is 
wedded to equal protection and’ non-dis- 
crimination and Arts, 14, 15 and 16 are 
inviolable and Art. 20 (2) strikes a`siri- 
lar note though it does not refer to re- 
- gional restrictions or reservations, Art. ‘15 
further saves State’s power to make 
special provisions for women and child- 
ren or for advancement of socially and 
educationally backward! classes: and re- 


servations under Art. 15: (4) exist. and! are 
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applied. This Court further held at p. 855 
(of SCR): (at p. 833 of AIR) as under: — 

“Coming -to brass tacks, deviation from 
equal marks will meet- with approval only 
if the essential conditions set out above 
are fulfilled. The class which enjoys re- 
servation must be educationally handi- 
capped. The reservation must be geared 
to getting over the handicap. The ration- 
ale of reservation must be in. the 
case of medical students, removal of re- 
gional or class ; inadequacy or like disad- 
vantage.” 


26. The view éepreeied by the Patna 
High Court in the 
Kumar v. State of Bihar (AIR 1980 Pat 1) 
(FB) (supra) that Art.'15 (1) of the Con- 
stitution cannot be meaningful and will 
become illusory until minimum standards 
of proficiency are laid, down and followed 
in the matter of admission to. Medical 
Colleges and if undeserving candidates 
are admitted into medical colleges, 
standard of medical ` education will go 
down, undeserving candidates. admitted to 
medical colleges would not be able to 
pass out and qualify as doctors and there 
may be many drop-outs and doctors not 
properly qualified will prove a danger to 
society, appears to be untenable. It fails 
to notice that there is nò relaxation iv 
the standard of medical education or 


curriculum ‘of studies in medical colleges| 


for those candidates after their admission 
to the college and the standard of ex- 
amination and the curriculum remains 
the. same for all. There may be drop-outs 
and many of these candidates may not 
qualify. There may also þe such failures 
and drop-outs in the case of other candi- 
dates than those belonging to these cate- 
gories. It is. eminently 'desirable that some 
kind of minimum standard for selection 
for admission to medical college apart 
from eligibility should be there, It has 
been, represented to us by the counsel for 
the State that the State has, in fact, pre- 
scribed such a minimum standard for 
selection ‘of even the ‘candidates belong- 
ing to Scheduled Castes and Scheduled 
Tribes into medical colleges. 


27. The only other: ground that was 
urged in support of the case of the writ 
petitioners that the order in question is 
illegal and invalid, is:that the order vio- 
lates Ordinance 54 of the University of 
Jabalpur. No such ground has been taken 
in the writ petition. ‘Though. the High 
Court has considered this argument, the 
High Court. does not appear to have come 
to any definite finding on this question. 
This question, in the instant case, can- 
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not be said to be a question of pure law. 
In the affidavit which has beén filed on 
behalf of the University, it has been stat- 
éd that the Orcinance 54 has not been 
adhered to. In ihe absence of any plea 
being taken.in the writ petition, we are 
of the opinion that the respondent is not 
entitled to urge this point and rely on 
any alleged contravention of Ordinance 
54 of Jabalpur University. ' 


28. In the result the order in ques- 
tion is not, therefore, liable to be struck 
down ,As being violative of Regulation. Il 
or of Art. 15 of the Constitution. The ap- 
peal, therefore, succeeds. The judgment 
and order passed by the High Court are 
hereby set aside and the writ petition is 
dismissed. There will, however, be no 
order as to costs. 


29. Though this appeal succeeds, yet 
in our opinion justice requires that the 
respondent Nivedita Jain who has already 
been admitted to the Medical College on 
the basis of interim order passed by the 
Court and has keen prosecuting her stu- 
dies should be allowed to continue _ her 
studies and to continue to be student of 
the Medical College where she is already 
studying. She is otherwise a qualified 
candidate and eligible for admission into 
the medical course which she is now 
undergoing and the cause of justice does 
not require that her studies should be 
interrupted and her career should not be 
put in jeopardy. We, therefore, direct 
the authorities concerned to treat the 
student Nivedita Jain as a regular stu- 
dent of the college where she has been 
admitted and to allow her to continue 
her studies. 
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S. 95 (2) — It admits of two meanings — 
In the context of purpose of the Act, it- 
signifies as many accidents as number of 
persons injured in an accident — Limit of 
compensation of Rs. 20,000 extends to each 
claimant. AIR 1976 Kant 146 (Pt C) and 
1975 Acc CJ 177 (Ori), Overruled, (In- 
terpretation . of Statutes — Ambiguous 
language). 


The expression “any one accident” in 
S. 95 (2) is susceptible of the equally 
reasonable meanings or interpretations. . 
If a collision occurs between a car and ` 
truck resulting in injuries to five persons, 
it is as much plausible to say that five 
‘persons were injured in one accident as 
it is to say that each of the five persons 
met with an accident. A bystander: look- 
ing at the occurrence objectively will be 
right in saying that the truck and the car 
met with an accident or that they were 
concerned in one accident. On the other 
hand, a person looking at the occurrence 
subjectively, like the one who is injured 
in the collision, will say that he met with 
an accident. And so will each of the five 
persons who were injured. From their 
point of view, which is the relevant point 
of view, “any one. accident” means “acci- 
dent to any one”. In matters involving 
third party risks, it is subjective consi- 
derations which must prevail and the 
occurrence has to be looked at from the 
point of view of those who are imme- 
diately affected by it. If the matter is 
looked a; from an objective point of view, 
the insurer’s liability will be limited to 
Rs, 20,000 in respect of injuries caused 
to all the five persons considered en bloc 


` as a single entity, since they were injur- 
Appeal allowed. © 


ed as a result of one single collision. On 
the other hand, if the matter is looked at 
subjectively as it ought to be, the insur- 
er’s liability will extend to a sum of 
Rs. 20,000 in respect of the injuries suf- 
fered by each of the five persons, ' since 
@ach met with an accident, though dur- 
ing the course of the same transaction. A 
consideration of preponderating import- 
ance in a matter of this nature is not 
whether there was any one ‘transaction 
which resulted in injuries to many but 
whether more than one person was injur- 
ed, giving rise to more than one claim 
or cause of action, even if the injuries 
were caused in the course of one single 
transaction. If more than one person 1s 
injured during the course of the same 
transaction, each one of the persons has 
met with an accident. AIR 1976 Kant 146 
(Pt C) and 1975 Ace CJ 177 (Ori), Over- 
ruled. ; (Para 17) 
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The ambiguity in the language used .by 
the legislature in the opening part of 
S. 95 (2) and the doubt arising out of the 
correlation of that language with the 
words “in all” which occur in Cl. (a), 
must be resolved by having regard to the 
underlying legislative purpose of the 
provisions contained in Chapter VIII of 
the Act which deals with third party 
risks. That is a sensitive process which 
has to accommodate the claims of the 
society as reflected in that purpose. In- 
deed, it is in this area of legislative ambi- 
guities, unfortunately not receding, that 
courts have to fill gaps, clear doubts and 
mitigate hardships. There is no table of 
logarithms to guide or govern statutory 
construction.in this area, which leaves a 
sufficient and desirable discretion for the 
Judges to interpret laws in the light of 
their purpose, where the language used 
by ‘he law-makers does not yield to one 
and one meaning only. Considering the 
matter that way it is appropriate to hold 
that the word “accident” is used in the 
expression “any one accident” from the 
point of view of the various claimants, 
each of whom is entitled to make a sepa- 
rate claim for the accident suffered by 
him and not from the point of view oi the 
insurer. i (Para 13) 

It may be that this interpretation put 
on S. 95 (2) (a) will create difficulties in 
‘cases where the insured also incurs liabi- 
lity under the Workmen’s Compensation 
Act, 1923 in respect of the death of, or 
bodily injury to, employees (other than 
the driver), not exceeding six in number, 
being carried in the vehicle. It is true that 
under S. 95 (2) (a), the liability of the 
insured and therefore the insurer’s in- 
demnity includes the liability of the 
aforesaid description under the Act of 
‘1923. But that is a matter of apportion- 
ment which may require a rateable de- 
duction to be made from the compensa- 
tion payable to each victim, depending 
upon the quantum of compensation pay- 
able under the Act of 1923 to employees 
carried in the goods vehicle. (Para 27) 
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(1945) 148 F 2d 737, Cabell v. Markham 
18 
(1891) 1 QBD 402 (CA), The South Staf- 
fordshire Tramways: Co. Ltd. v. The 
Sickness and Accident Assurance Asso-_ 
ciation Ltd. 19, 21 
Mr. Soli J. Sorabjee, Sr. Advocate; M/s. 
LN. Shroff and H. S. Parihar, Advocates 
with: him, for Appellant; M/s. S. K. Dho- 


lakia and R. C. Bhatia, Advocates, for 
Respondents Nos. 3-6. ` 
CHANDRACHUD, C. J.:— These ap- 


peals raise a question of some importance 
from the point of view of Insurance 
Companies which insure motor vehicles 
agains; third party risks and more So, 
from the point of view of the ‘general 
public which, by reason of the increasing 
hazards of indisciplined and fast moving 
traffic, is driven in despair to lodge 
claims for injuries suffered jin motor 
vehicle accidents. In case of air accidents, 
the injured and the dependents of the 
deceased receive, without contest, fairly 
large sums by way of compensation from 
the Air Corporations. We have still to 
awaken to the need to evolve a reason- 
ably comparable method for compensat- 
ing those who receive injuries or die in 
road or train accidents. The victims of 
road accidents or their dependents are 
driven to wage a long and unequal battle 
against the Insurance Companies, which 
deny their liability on every conceivable 
ground and indulge in an ingenious 
variety of factual disputations from ‘who 
was driving the vehicle’ to ‘whose negli- 
gence was the sine qua non of the acci- 
dent’. The delay in the final disposal of 
motor accident compensation cases, as in 
all other classes of litigation, takes the 
sting out of the laws of compensation be- 
cause, an infant child who seeks. compen~ 
sation as a dependent of his deceased 
father has often to await the attainment 
of majority in order to see the colour of 
ihe money. Add to that the monstrous 
inflation and the consequent fall in the 
value of the rupee: Compensation de- 
manded say, ten years ago, is less than 
quarter of its value when it is received 
today. We do hope that the Government 
will apply itself seriously and urgently 
to this problem and find a satisfactory 
method of ameliorating the woes of vic- 
tims of road accidents. i 
2. We have just talked of delay and 
Jit is just as well tha: we begin by saying 
that the accident out of which these pro- 
ceedings arise happened on February 1, 
1966. A collision took place between a. 
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motor car No. GJY 4973 and a goods truck 

No. GTA 4123, 
Naroda Road, Ahmedabad, as a result ot 
which Ajit Sinh, who was driving the car 
died instantaneously and Jadavji Keshav- 
ji Modi, who was travelling in the car, 
sustained injuries. The truck was insured 
against third party risk with the appel- 
lant, the Motor Owners’ Insurance Co. 
Ltd. 

3. The appellant had then an office in 
Ahmedabad but it ultimately merged 
with the New India Assurance Co. Lid., 
Bombay. Respondents 1 (a) to Y (g), who 
are the heirs and legal representatives of 
the deceased Ajit Sinh, filed an applica- 
tion before the Motor Accidents Claims 
Tribunal, Ahmedabad, under S. 110-D of 
the M. V. Act 4 of 1939, seeking com- 
pensation in the sum of Rs. 30,000 for his 
death. Jadavji Modi filed a separate ap- 
plication asking for compensation of 
Rs. 10,000 for the injuries suffered by 
him. The Tribunal dismissed both tha 
applications by a common judgment 
dated June 20, 1968 on the ground that 
respondent No. 3 could not be said 
to have been driving the truck  rashly 
and negligently at the time of the ac- 
cident. . 

4. Jadavji Modi and respondents 1 (a) 
to 1 (g) filed separate appeals in the Guja- 
rat High Court from the judgment of 
the Tribunal, being First Appeals - Nos. 
1202 of 1969 and 696 of 1971 respec-ive- 
ly. These appeals were disposed of by 
the High Court by a common judgmenz 
dated September 30, 1976. The -hearing 
proceeded, both before the Tribunal and 
the High Court, on the basis that the 
truck was used for carrying goods. The 
High Court allowed the appeals, award- 
ing a compensation of Rs. 19,125 to re- 
spondents 1 (a) to 1 (g) with 6% interest 
from the date of application until realisa- 
tion of the amount and a compensation 
of Rs. 10;000 with similar interest to 
Jadavji Modi. These appeals by special 
leave are directed against the judgment 
of the High Court. i 

5. This Court by its order dated April 
18, 1978 granted special leave to the ap- 
pellant to appeal-from the judgment of 
the High Court, limited to the question 
relating to the construction of S. 95 (2) 
of the M. V. Act, 1939 (“the Act”). 

6. Chapter VIII of the Act bears the 
.title ‘Insurance of motor vehicles against 
third party risks”. Section 93 defines cer- 
tain terms while S. 94 (1) provides for 

. the necessity to insure a vehicle against-. 
third party risks. By that section, no per- 
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son can use a motor vehicle in a public 
place, except as a passenger, unless there 
is in force in relation to the use of the 
vehicle a policy of insurance complying 
with the requirements of the chapter. 
S. 95 prescribes the requirements of the 
insurance policy and the “limits of lia- 
bility” thereunder. Broadly, by sub-sec- 
tion (1) of S. 95, a policy of imsurance 
must insure the person or classes of per- 
sons specified in the policy to the extent 
specified in sub-sec. (2) against any liabi- 
lity which may be incurred by him or 
them in respect of the death of or bodily 
injury to any person caused by or aris- 
ing out of the use of the vehicle in a 
public place. The proviso to sub-sec, (1) - 
consists of three clauses by which, 
speaking generally, a policy is not re- 
quired to cover (i) liability in respect of 
the death of or injuries to an employee 
arising out of and in the course of his 
employment; (ii) liability in respect of 
the death of or bodily injury to persons 
carried in the vehicle.except where the 
vehicle is used for carrying passengers 
for hire or reward; and (iii) any con- 
tractual liability. 


7. -That takes us to the provisions con- 
tained in S. 95 (2) of the Act, the inter- 
pretation of which is the sole question 
for our consideration in this appeal. The 
M. V. Act, 1939, save for Chapter VIII 
relating to the insurance of motor, vehi- 
cles against third party risks, has been 
in force since July 1, 1939, in what were 
known as Part A and Part C States and 
1, 1951 in Part B States, 
Chapter VIII came into force on July 1, 
1946. 

8. Section 95 (2) of the Act originally 
reads thus: 

-"95 (2). Subject to the proviso to sub- 
section (1), a policy of insurance shall 
cover any liability incurred in respect of 
any one accident up to the following 
limits, namely:— 

(a) where the vehicle is a vehicle used 
or adapted to be used for the carriage 
of goods, a limit of twenty thousand 
rupees; 

(b) where the vehicle is a vehicle in 
which passengers are carried for Hire or 
reward or by reason of or in pursuance 
of a contract of employment, in respect 
of persons other than passengers carried 
for hire or reward, a limit of twenty 
thousand rupees; and in respect of pas- 
Sengers a limit of twenty thousand 
rupees in all, and four thousand rupees . 
in respect of an indwidual passenger, if 
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the vehicle is registered to carry not 
more than six passengers excluding the 
driver or two thousand rupees in respect 
of an individual passenger, if the vehicle 
is registered to carry more than six pas- 
sengers excluding the driver; 


(c) where the vehicle is a vehicle of 
any other class, the amount of the liabi- 
lity incurred.” (emphasis supplied) 
Clause (ai of sub-sec. (2) was substituted 
by a new clause by S. 74 of the Motor 
Vehicles (Amendment) Act, 100 of 1956, 
with effect from February 16, 1957. The 
amended cl. (a), which was in force on 
February 1, 1966 when the incident lead- 
ing to these- proceedings occurred, reads 
thus: 

"95 (2) (a)— Where the vehicle is a 
goods vehicle, a limit of twenty thousand 
rupees in all, including the liabilities, if 
any, arising under the Workmen’s Com- 
pensation Act, 1923, in respect of the 
death of, or bodily injury to, employees 
(other than the driver), not exceeding six 
in number, being carried in the vehicle.” 
(emphasis. supplied). ' 
Clauses (b) and (c) of S. 95 (2) remaine 
as they were in 1939 and were not touch- 
ed by the 1956 Amendment, 

9. Section 95 (2) underwent a further 
amendment by the M. V. (Amendment) 
Aci, 56 of 1969, which came into force on 
March 2, 1970. As a result of that amend- 
ment, the section reads thus: 

“95 (2). Subjects to the proviso to 
Sub-section (1), a policy of insurance 
shall cover any liability incurred in res- 
pect of any one accident up to the fol- 
lowing limits, namely:— 

(ay where the vehicle is a goods vehi- 
cle, a limit of fifty thousand rupees in all, 
including the liabilities, if any, arising 
under the Workmen’s Compensation Act, 
1923, in respect of the death of, or bodily 
injury to employees (other than the dri- 
ver), not exceeding six in number, being 
carried in the vehicle; 

(b) where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment— 

(ü) in respect of persons other than 
passengers carried for hire or reward, a 
limit of fifty thousand rupees in all; 

(ii) in respect of passengers: 

(1) a limit of fifty thousand rupees in 
all where the vehicle is registered to 
carry not more than thirty passengers; 

(2) a limit of seventy-five thousand 
rupees in all where the vehicle is regis- 
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tered to carry more than thirty but not 
more than sixty passengers; : 
(3) a limit of one lakh rupees in all 


where the vehicle is registered to carry 
more than sixty passengers; and 


(4) subject to the limits aforesaid ten 
thousand rupees for each individual pas- 
senger in any. other case; 

(c) save as provided in clause (d), 
where the vehicle is a vehicle of any 


other class, the amount of liability in- 
curred; ' : 


(d) irrespective of the class of the vehi- 


cle, a limit of rupees two thousand in all . ` 





in respect of damage to any property of 
a third party. (emphasis supplied). 

10. We are concerned only with 
Clause (a) of Section 95 (2) and that too, 
as it existed on February 1, 1966 when 
the collision between the car and the 
truck took place. We have extracted the 
other clauses of Section 95 (2) in order : 
to trace the legislative history of the 
section and to see whether the language 
used by the legislature in other parts of 
the same section affords a comparative 
clue to the interpretation of the provi- 
sion contained in Cl, (a). 


11. Clause (a) as originally enacted in 
1€39, provided that the insurance policy 
must cover the liability in respect of 
tkird party risks up to the limit of 
twenty thousand rupees, where the vehi- 
cle is used or adapted to be used for the 
cerriage of goods.- By the amendment 
introduced by the Amendment Act 100 


of 1956, the words “in all” were added 
after the words “twenty thousand 
rupees”, Clause (a) thus amended read 


tc say that where the vehicle is a goods 
vehicle, the policy of insurance shall 
cover the liability in. regard to third 
party risks up to the limit of twenty 
thousand rupees in all. Whereas Cl. (a) 
in its original form spoke of a vehicle 
tased or adapted to be used for the 
carriage of goods”, under the amendment 
of 1956, the clause was made applicable 
to cases where the vehicle “is a goods 
vehicle”. The other amendment intro- 
duced by the Act of 1956 was that the 
overall limit of twenty thousand rupees 
was expressed to include the liability 
arising under the Workmen’s Compensa- 
tion Act, 1923 to the extent mentioned 
in the amendment. The amendment in- 
troduced by the Amendment Act 56 of 
1969 enhanced the Hability under Cl. (a) 
from twenty thousand rupees to fifty 
thousand rupees in all. 
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12. Clause.(b) of Section 95 ap- 
plies to vehicles in which paSsengers are 
carried for hire or reward or by reason 
of or in pursuance of a contract of em- 
ployment. Under that clause as it stodd 
originally in 1939, the liability was re- 
‘stricted to, twenty thousand rupees in 
respect of persons other than passengers 
carried for hire or reward; and to 
twenty thousand rupees in all in respect 
of passengers. The Améndment Act of 
1956 did not make any change in Cl. (b). 
But, the Amendment Act of 1969 
enhanced the liability to the limit of 
fifty thousand rupees in all in respect of 
persons other than passengers carried 
for hire or reward. In respect of pas- 
sengers, the liability was enhanced from 
twenty thousand rupees to fifty thousand 
rupees in all, seventy-five 
rupees in all and one lakh rupees in all, 
depending upon the registered capacity 
of the vehicle to carry passengers, — 


13. 
Court awarded compensation in the sum 
of Rs. 19,125/- to respondents 1 (a) to 
1 (g) who are the heirs and legal re- 
presentatives. of Ajit Sinh who was 
driving the car, and Rs. 10,000/- to 
Jadavji. Modi who was travelling in the 
car. The ‘totak amount of com- 
pensation awarded to the claimants thus 
comes to Rs, 29,125/-, that is to say, it is 
in excess of Rs. 20,000/-. The conten- 
tion of Shri Sorabjee who appears :on 
behalf of the appellant insurance-com- 
pany is, that under Clause (a) as it stood 
at the material time, the liability of the 
insurer under the statutory policy taken 
by the owner of the goods vehicle is 
limited to twenty thousand rupees in all 
and, therefore, the insurer cannot be 
asked to pay compensation in excess of 
that amount. The liability to pay ‘the 
balance, viz. Rs. 9,125/- must . according 
to the learned counsel, be fastened on 
the owner of' the goods vehicle who 
would be vicariously responsible for the 
negligence of his employee who was 
driving the goods vehicle. In support of 
this submission counsel relies strongly 
on the circumstance that the Amendment 
Act of 1956 which came into. force on 
February 16, 1957, introduced the words 
“in all” in Clause (a). It is 
these words were introduced advisedly. 
and deliberately in order to limit the 
overall liability of the insurer to twenty 
thousand rupees under the. statutory 
policy. These words of limitation can- 
not be ignored by asking the appellant 
to. pay compensation in excess of twenty 
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thousand rupees. Counsel also seeks to 
derive support to’ his submission from ` 
the use of the words “in-all” in Cis. (b): 
and (d) of Section 95 (2) as amended by 
Amendment Ac: 56 of 1969 which came 
into force on March 2, 1970. 


` 14. Having given our anxious con- 
sideration to. these contentions of Shri 
Sorabjeé, which are not without plausibi- 
lity, we have come to the conclusion that 
the construction canvassed by the learned 
counsel will lead to great injustice and 
absurdity and must, therefore, be 
eschewed since, especially, the words of 
Section 95 (2) ‘cannot, in the context in 
which they occur, be regarded as plain 
and” unambiguous. 
monstrate the harsh and strange conse- 
quences which will flow out of the con- 
struction pressed upon us and we -will 
then show why we consider that the 
material words of the section are of 
doubtful import. If, for example, two 
or three persons die in a collision be- 
tween a car and a goods vehicle and two 
or three others are injured as a result of 
the negligence of the driver of the goods 
vehicle, .the heirs of the deceased and the 
injured persons will together be entitled 
to twenty. thousand rupees in all, no 


. matter how serious the injuries and how 


grave the hardship to the heirs ensuing 
upon the loss of lives of those who per- 
ished in the collision. But there is a 
more flagrant injustice which one shall 
have to countenance if-one were to ac- 
cept the argument advanced on behalf of 
the appellant and it is this : If two per- 
sons of unequal economic status die in 
the kind of collision mentioned above, the 
heirs of the affluent victim will ‘virtually 
monopolise the compensation by getting a 
lion’s share in it, thereby adding insult to 
the injury caused to the heirs of the in- 
digent victim. The purpose of law is te 
alleviate, not augment, the sufferings of 
the people. It is well-known that the 
award of compensation depends upon a 
variety of factors, including the extent of 
monetary deprivation to which the heirs 
of the deceased are subjected. Applying 
that criterion as one of the many variable 
criteria which are applied for fixing com- 
pensation. in motor accident cases, the 
heirs of the affluent victim may have 
been awarded, say a compensation of 
Rs, 90,000. The heirs of the other victim 
who may have been just managing to 
keep his body and soul together will pro- 
bably have received by that standard a 
compensation of, say, ten thousand 


Xupees, The compensation awarded to 


We will first de- . 


* tory 
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these two groups of heirs shall have to be 
reduced rateably in the proportion of 
9: 1, in order.to ensure that it does not 
exceed rupees twenty thousand “in all’. 
The result of this will be that the insur- 
ance company will be liable to pay a sum 
of Rs. 18,000/- to the heirs of the affluent 
person and Rs. 2,000/- to the heirs of the 
other person, The icy hand of death may 
have fallen in.one stroke on two victims 
of desperate economic status but then, 
the arithmetic of the appellants argu- 
ment will perpetuate the gross inequality 
between the two even after their death. 
We must avoid a construction which will 
produce such an unfair result, if we can 
do so without doing violence to the 
language of the section. The owner of 
. the truck will undoubtedly be liable to 
pay the balance but common experience 
shows that the woes of the injured and of 
the heirs of those who perish in auto- 
mobile accidents begin after they em- 
-bark upon the adventure of execution 
proceedings. There are proverbial diffi- 
culties in proving ownership of goods 
vehicles, particularly if they are subject 
to a hire-purchase agreement and truck 
owners are quite known for the ease with 
which they proclaim their insolvency. It 
is therefore no consolation that the left- 
over liability fall on the insured. 


15. Both by common practice and the 
application of recognised rules of statu- 
construction, harsh consequences 
following upon an interpretation are not 
considered as governing factor in the con- 
striction of a statute, unless its language 
is equivocal or ambiguous. If the 
language is’ plain and capable of one 
interpretation only, we will not be justi- 
fied in reading into the words of the Act a 
meaning which does not follow naturally 
from the language used by the legislature. 
It therefore becomes necessary to con- 
sider whether the language used by the 
legislature in Section 95 (2) of the Act 
admits of any doubt or difficulty or is 
capable of one interpretation only. 


16. If the words used by the legisla- 
ture in Clause (a) of Section 95 (2) were 
the sole factor for determining the out- 
side limit of the insurer’s liability, it may 
have been possible to accept the submis- 
sion that the total liability of the insurer 
arising out of the incident or occurrence 
in question cannot exceed Rs. 20,000. 
- Clause (a) qualifies the extent of the 
insurer’s liability by the use of the un- 
ambiguous expression ‘in all’ and since 
that expression was specially introduced 
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by an amendment, it must be allowed its 
full play. The legislature must be pre- 
sumed to have intended what it has 
plainly said. But Clause (a) does not 
Stand alone and is not the only provision 
to be considered for determining: the out- 
side limit of the insurer’s liability in 
fact. Clause (a) does not even form a 
complete sentence and makes no meaning 
by itself. Like the other Clauses (b) to 
(d), Clause (a) is governed by the open- 
ing words of Section 95 (2) to the effect 
that ‘a policy of insurance shall cover 
any liability incurred in respect of any, 
one accident up to the following limits’, 
that is to say, the limits laid down in 
Clauses (a) to (d). We have supplied em- 
phasis in order to focus attention on the 
true question which emerges for con- 
sideration: What is the meaning of the 
expression ‘any one accident’? If that 
expression were plain and unambiguous, 
and its meaning clear and definite, effect 
would be required to be given to it re- 
gardless of what we think of its wisdom 
or policy. But as we will presently 
show, the expression “any one accident” 
does not disclose one meaning conclu-~ 
sively according to the laws of language. 
It, clearly, is capable of more than one 
meaning, introducing thereby an ambi- 
guity which has to be resolved by resort- 
ing to the well settled principles of statu- 
tory construction, i 


17. The expression “any one accident” 
is susceptible of two equally reasonable 
meanings or interpretations. If a colli 
sion occurs between a car and a truck re 
sulting in injuries to five persons, it is as 
much plausible to say that five persons 
were injured in one accident as it is t 
say that each of the five persons met with 
an accident. A bystander looking at the 
occurrence objectively will be right i 
Saying that the truck and the car met 
with an accident or that they were con- 
cerned in one accident. On the othe 
hand, a person looking at the occurrenc 
subjectively, like the one who is injured 
in the collision, will: say that he met with 
an accident. And so will each of the five 
persons who were injured. From their: 
point of view, which is the relevant point 
of view, “any one accident” means “ac- 
cident to any one”. In matters involving 
third party risks, it is subjective conside- 
rations which must prevail and the oc- 
currence has to be looked at from the 
point of view of those who are im- 
mediately affected by it. If the maiter 
is looked at from. an objective point of 
view, the insurer’s liability will be limit- 
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en bloc as a single entity, since they were 
injured as a result of onè single. colli- 
sion. On. the -other~hand, if. the matter 
is ‘looked at subjectively as ‘it ought to 
be, the insurer's liability will extend t- 
a sum of -Rs;/20,000/- in respect of the 
injuries suffered by .each:one of the five 
persons, since each met with an accident, 
though during the course of the’ same: 
‘transaction. A consideration of pre-- 
ponderating importance .in a matter: of 


one transaction which resultéd in injuries 
‘ito ‘many but whether more than one per- 


one. claim or cause of action, even if the 
‘jinjuries were caused in the course of one 
single transaction. If more than one per- 


same transaction, each one of-the per- 
|sons has met with an accident. . 


18. We are, therefore, of. the opinion 
that the’ ambiguity in the language used 
by the legislature in the opening. part of 
Section 95 (2) and the’ doubt, arising out. 
of the ‘correlation. of that language with 
the words “in all” which occur in Cl. (a), 


must be, resolved by having regard to the : 


underlying legislative _purpose of -the 
provisions contained in Chapter VIII of 
the Act which deals. with third party 
risks, That is a sensitive . process which 
has‘ to` accommodate the claims 
society as reflected in that purpose. In- 
deed, it is in this area of legislative 
ambiguities, unfortunately not, receding, 
that Courts have to fill gaps, clear doubts 
and mitigate hardships. In the words of 
Judge learned Hand— 


“It is‘one of surest indexes of a mature 
and developed jurisprudence ... . . to 
remember- that statutes always have 
some purpose or object to accomplish 
whose ‘sympathetic and imaginative dis- 
covery is- the surest guide to their mean- 
ing”. : 
737, 739." , 
there. is -no, table of logarithms to guide 


or govern statutory construction in this 
area, which leaves a sufficient and de- 







pret! laws. in, the light of their purpose, 
‘where ‘ the: language. used: by the law- 
makers" doés . not: yield- to one and one 


that way, we are of. the opinion that it 
“His appropriate to hold that the word: “ac- 
i cident”. is. used in ,the’. DES ` y 
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one. -aceident”.-from: the point- of view off. 
the. various:.claimants,:‘éach of whom. iş. 
- entitled to make: a separate claim for th 
. accident suffered by him and not fro 
.the point of view of the insurer. 


ed: to Rs: -20,000/- in: -respect.:of..injuries--- 
` [caused to--all: the.five persons:: considered - 


‘Accident ` 


this nature is not. whether there was any- 


son was injured, giving rise to more than’ 


son is injured during the course of the - 


of the. 


Cabell v.. Markham, (1945) 148 F 2d 


sirable. discretion for the Judges to inter- | 


‘meaning ‘only. , Considering. the matter : 
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19. In The South Staffordshire Tram- 
ways Company Ltd. v. The Sickness and 
‘Assurance Association, Ltd., 
(1891) 1 QBD 402 (CA) the plaintiffs, a 
tramcar company, effected with the de- 
fendants ‘an insurance against claims for 


personal injury in’ respect of accidents ` 
caused by vehicles up to the amount of ;’ 


£ 250 “in respect of any one accident”, 


One of the vehicles ‘specified in the 


insurance policy’ was overturned, causing 
injuries to about forty persons, as a re- 
sult of which the plaintiffs became liable 
to-pay to those persons compensation to 
the extent of £ 833., The question before 
the Court was whether ‘the injuries 
caused to each of the said forty persons 
constituted ‘a separate accident within 
the meaning of the policy. The Court of 
Appeal answered. that question in the 
affirmative. Lord Esher, M. R., observed 
in his judgment that the claims made by 
the plaintiffs were in respect of personal 


‘injuries, and ‘each person injured claim- 


ed for injuries in respect of an accident 
to his person caused by the vehicle. “If 
‘several persons were injured”, said the 
‘Master of Rolls, “upon, the true construc- 
tion of the policy, there were several ac- 
cidents”. ‘Bowen, L. J. took the. same 
view of the matter by saying that the 
word “accident” may be used in either 
of two ways: An accident may be spoken 
of as occurring to a person, or as oc- 
curring to-a train, or vehicle, or bridge. 
In the latter case, though several .persons 


“were injured who were in the train, or 
‘vehicle, or on the bridge, it would be an . 


accident to the train, or vehicle, or 
bridge. In the former, “there . might, 
however, be said..to be several accidents 
to the several persons injured”, . Fry, 
L. J., concurred in the view taken by his 
Brethren, and observed that the meaning 
of the word “accident”, 
policy of. insurance, is “any single injury 
to the person’ or Property accidentally 


‘caused. ý 


2. In. Forney: v.- Dominion -Insurance 
Co.. Ltd., (1969) 1 WLR- 928 the plaintiff, 


.a solicitor, was insured- under a profes- 


sional indemnity policy. whereby the de- 
fendants; the insurers, agreed to 
.demnify him in. respect of loss arising 


as used in the | 


m- > 


from any claim ‘or claims which may. be- 


oie upon: him by: reason’ aol y PSS: 


Se A Bas rent 
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omission or error committed in the con- 
duct of his business, subject to a proviso 
that the liability of the insurers was not 
to exceed a sum of £ 3000, “in respect of 
any one claim or number of claims: arising 
out of the same occurrence”. The Solici- 
tor’s assistant gave a certain advice in a 
motor accident case which betrayed ne- 
gligence. The assistant had wrongly 
allowed a person to become administra- 
trix of her late husband's estate and the 
assistant also failed to- issue writs within 
the six-month limitation period. A claim 
was made against the Solicitor for his 
assistani’s negligence for depriving the 
- claimants of their right to. be paid 
damages, The Court assessed the quan- 


tum of. damages differently for different’ 


claimants, which together exceeded the 
sum of £ 3000. It was held that the Solici- 


tor’s. assistant was negligent twice and- 


therefore there were two occurrences: in 
the same case in respect of which the 
Solicitor became liable to pay damages 
for negligence. Accordingly, the insurance 
company was held liable to indemnify 


the Solicitor in respect of the damages. 


awarded against him up to a limit of 
& 3000 for each act of. negligence. 

.21. In Halsbury’s Laws of England; 
‘(4th Edition, Volume 25 pages 354-355, 
paragraph 696) the decision in South 
Staffordshire Tramways Company. is. cited! 
in support of the proposition that. the 
word ‘accident’. ' 


` “may fall to be construed ben the 
` point of view of each individual victim, 
so as to produce, in effect, as many ac- 
cidents (even in a single occurrence), as 
there are victims”. 

22, The provisions contained in Sec- 
tion 95 (2) of the Act arose for considera- 
tion before a Full Bench of the High 
Court of Punjab in Northern India 
Transporters Insurance Co. Lid. v. Smt. 
Amrawati, AIR 1966 Punj 288 a Full 
Bench of the High Court in Madras in 
Jayalakshmi v. Ruby General Insurance 
Company, Madras, AIR. 1971 Mad 143; 
' the High Court of Karnataka in Sanjiva 
Shetty v: Anantha, 1976 Acc CJ 261: 


(AIR 1976 Kant 146) and the High Court. 


of Orissa in Sabita Pati v. Rameshwar 
Singh, 1973 Acc CJ 319 and M/s. Construc- 
tion India v. Mahindra Pal Singh Ahlu- 
walia, 1975 Acc CJ 177. The Punjab case 
arose under Sectiorr 95 (2) (b), while the 
other cases’ arose under Section 95 (2) (a) 
of the Act. 

23. In the case before the Madras Full 
Bench, a person ‘called Krishnaswami 
who was driving a car died as @ result 
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ofa collision between his car and æ. goods- 


vehicle. The Claims. Tribunal dismissed 

the claim of the heirs of the deceased; 

but a Division Bench of the High” Court 
took: the view that compensation in the 
sum of Rs. 40,000/- wonid be payable to 
them. The Division Bench: referred for 
consideration of the Full Bench the ques- 
tion whether on a true construction. of 
CI.. (a) of Section 95 (2), the liability of. 
the Insurance Company was limited to 
rupees twenty thousand. The Full Bench, 

overruling a previous decision of a Divi- 
sion. Bench, answered. this: question: in. the 
affirmative. It. is important te bear in: 
mind that the case i before the Madras. 
High Court was in a material respect 
different from the case before us. The 
High Court had. to consider the claim of 
one person only since, only one person 
had met with an accident. In the case 
before us, more than: one person have been: 
injured, which raises. the question. as re- 
gards the construction of the words “any 
one accident” which occur in S. 95 (2), 
That question did not, arise in the Madras 
case and the decision, therefore, does not: 
touch: the question. before us. Similarly, 

in. the case before the Orissa High Court. 
in Sabita Pati only: one person was in- 
volved in the collision between a jeep 
and a goods. vehicle. Relying, on the judg- 
ment of the Full Bench of the Madras: 
High Court, the Orissa High Court held 

that the liability of the Insurance Com- 
pany was limited to rupees twenty thou - 
sand under S. 95 (2) (a); of the Act. The- 
involvement. of more, than one person in 

a single occurrence raises a different. 
question for consideration under §: 95 
(2) (a) than the involvement of a single 
person in a single occurrence. In the 
latter case, it may be true to say that the 
liability of the insurer is limited to: 
rupees twenty thousand under a statu- 
tery policy. In the former, .the inter- 
pretation of the words “any one accident” 
come into play and we have already’ ex- 
pressed our view. on the meaning of those 
words, 


24. In the case before the Karnataka 
High Court in Sanjiva Shetty (AIR 1976 
Kant 146), a taxi and a car met. with a 
collision, as a result: of which two. per- — 
sons travelling in the taxi, the driver of . 
the car and a boy called: Bharatisha sitting. 
on: the roadside were injured: Before: 
the High Court was; ‘the claim of the 
driver of tħe car and the boy. A Divi- 
sion Bench of the High Court held’ that. 
the total liability of the Insurance. Com- 
pany was limited to rupees: twenty, 
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thousand in respect of the’ injuries 
suffered by them. -The High Court ap- 
portioned the liability by directing the 
insurance company to pay Rs. 18,730/- to 
the boy and Rs. 1,270/- to the driver of 
the car, In view of our judgment in the. 
instant case, the decision of the Karna- 
taka High Court cannot be considered to 
‘be good law. We may add ‘that para. 22 
of the judgment. of the High Court says 
that it was “common ground” between 
the parties that the mit of the lability 
‘of the insurers was only rupees twenty 
‘thousand in all The High ‘Court added: 
ish: bee S85 indeed, no argument was ad- 
dressed to the contrary by any of ‘the 
‘parties’, In the case before the ‘Orissa 
Figh Court in M/s. Construction India 
(1975 Acc CJ 177) two children travel- 
ling in a school ‘bus belonging to ‘the 
‘Orissa Government died/in a collision be- 
‘tween the bus and a goods vehicle. Sec- 
tion ‘95 (2) (a) was held attracted and 
since more than one person were injured 
as a result of a single ‘occurrence,’ the 
same question arose as before us. ‘he 
‘Orissa High ‘Court ‘held that since the 
total -campensation exceeded rupees 
twenty thousand, the ‘ability of ‘the 
insurers «was. limited to rupees’ twenty 
thousand in all ‘and ‘that the amount pay- 
able ‘to the heirs of the deceased. child- 
ren was liable to be apportioned. ‘This. 
decision also cannot be considered as 
laying ‘down. the correct law and ithere 
too, as in Sanjiva Shetty, no argument 
was advanced before the High ‘Court on 
. the -construction of ‘Clause Xa), particu- 
larly in reference to ‘the words “any one 
accident” which occur in Section 95 (2). 


25. The case before the ‘Punjab Full 
Bench in Northern India Transporters, 
{AIR 1966 Punj 288) arose under the old 
Section 95 (2) (b) and need not really 
detain us, Under that section, as it stood 
prior to its amendment in 1969, a policy. 
of insurance was required to cover any 
liability incurred in respect of any one 
accident up to the limit of twenty 
thousand. rupees in respect of persons 
other than passengers carried for hire or. 
reward, where the vehicle was one in 
which passengers were carried for hire 
or for reward or by reason of or in 
pursuance of a contract of employment. 
In respect of ‘passengers, there was a 
twofold limit on the insurer’s liability: 

“a limit of twenty thousand Tupees in 
all” and, four, thousand rupees in respect 
ef an individual passenger if the vehicle 
was registered to carry’ not ‘more than 
six. passengers excluding the driver, -or. 
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two thousand rupees in respect of an in- 
dividual passenger if the vehicle was re- 
istered to carry more than six passen- 
gers excluding the driver. A passenger 
bus was involved in an occurrence in 
which two passengers were killed. The 
High Court held that the straightforward 
course was to take the language of the 
Act as it stood, which left no doubt that 
in the case of a bus registered’ for carry- 
ing more than six passengers, the limit 
of the liability was twenty thousand 
rupees in all and there was a further 
limit in respect of each individual passen- 
ger in the sum of two theusand rupees. 
The words “any one accident” in the 
opening part of Section 95 (2) made no 
difference to this interpretation because, 
if more than one passenger were injured 
in a single occurrence, no one passenger 
was entitled to receive more than rupees 
two thousand or four thousand, depend- 
ing on the registered capacity of the 
vehicle to carry passengers. 


26. The judgment of the Punjab High 
Court was brought in appeal to this Court 
in Sheikhupura Transport Co, Ltd. v. 
Northern India ‘Transport Co., (1971) 
Suppl SCR 20: (AIR 1971 SC 1624). For 
reasons aforesaid, the judgment in that 
case. is not an authority on the interpreta- 
tion of Clause (a) of Section 95- (2). After 
setting out the relevant provisions of Sec- 
tion ‘95 (2) at pages 24 and 25 (of Supp 
SCR). : (at p. 1627 of AIR) of the Report, 
Hegde J. speaking for himself and Jagan- 
mohan Reddy, J. concluded: 

“In the present case we are - dealing 
with a vehicle in which more than six 
passengers were allowed to be carried. 
Hence the maximum liability imposed 
under Section 95 (2) on the insurer -is 
Rs, 2,000/- per passenger though the total 
liability may go. up to Rs. '20,000/-.” 
Towards the end of the judgment, it was 
observed that reading the provisions con- 
tained in Sections.95 and 96 toge-her, 

neni tian aas it is clear that the staiutory 
liability of the insurer to indemnify ihe 
insured is as prescribed in Section 95 (2). 
Hence the High Court was right in its 
conclusion that the liability of the insurer 
in the present case only extends up to 
Rs. 2,000/- each, in the case of Bachan 
Singh and Narinder Nath”. In view of 
the limit on the imsurer’s liability in re- 
spect of each passenger, the argument on 
the construction. of the words “any one 
accident”. had no relevance and. was 
therefore néither made. nor considered 
‘by the ‘Court. ‘Different considerations 


ay arise under -Clause {b}, as amended - -~ 


O it was‘four. years ago‘ that - 


2068..S. C. 
by Act 56-of 1969, but wè do not" propose 


arise before us. 


27. It was. suggested that the inter- 
pretation which we are putting on Sec- 
tion 95 (2) (a), will create difficulties in 
cases where the ‘insured also incurs liabi- 
lity under the Workmen’s Compensation 


Act, 1923 in respect of the death of, or' 


bodily injury to, employees (other than 
‘Ithe driver), not exceeding six in number, 
being carried in the vehicle. It is true 
that under Section 95 (2) (a), the liabi- 
lity: of the insured and therefore ‘the 
Jinsurer’s indemnity includes the liability 
of the aforesaid description under the Act 
of 1923. But that is a matter of appor- 
tionment which may require a rateable 
deduction to be made from the compensa- 
tion payable to each ‘victim, depending 
upon the quantum of compensation pay- 
able under the Act of 1923 to employees 
carried in the goods vehicle. `’ 


28. We cannot part with this case 
without impressing upon the Government, 
once again, the urgent need to provide 
by law for the payment of reasonable 
amounts of compensation, without con- 
test, to victims of road accidents. We 
find - that road accidents involving pas- 
sengers travelling by rail or public’ buses 
are usually followed by an official an- 


nouncement of payment of ex gratia’ 


sums to. victims, varying between ` five 
hundred and two thousand rupees or so. 
That is a niggardly recognition of the 
State’s obligation to its people, parti- 
cularly so when the frequency of ac- 
cidents involving the public transport 
system has increased beyond believable 
limits. The newspaper reports of Aug. 
and Sent, 1981 regarding deaths and in- 
juries caused in such accidents have a 
sorry story to tell. But wé need not re- 


produce figures depending upon -news- 
`- paper assessment. because, the newspapers 


of Sep. 18, 1981 carry the report of a 
statement made by the Union Minister of 
State for Shipping. and Transport 
before the North Zone goods transport 
operators that’ 20,000° persons 
were killed and 1.5 lakh were injured in 
highway accidents during 1980. We won- 
der whether adequate compensation was 
paid to this large mass of suffering 
humanity. In any event, the need to pro- 
vide by law for the payment of adequate 
compensation without contest to such vic- 
‘tims -can no longer -be ‘denied or disputed. 
` this” 


Motor. Owners’. Insurance Co.Ltd. v: J. K.: Modi 


~ sounded “a warning: 
to’ make any obgervations on’ that .‘aspeet -` 
' of the matter, since `it- does: hot- directly’ : 


‘seems to suggest such a distinction. 


“pp. 945,°946; 950, 951) (of SCR): 
Meares 


-A.L R: 


‘and’ a reminder, 
(Manjusri Raha‘ v. BLL. Gupta; (1977) 2. 
SCR 944: (AIR. 1977 ‘SC '1158): ` 

“With thé “emergence of an ultra- 


* modern 'age which has led to strides’ of 


progress in all spheres of life, we have’ 
switched ftom fast to faster vehicular 
traffic which has come as a boon to many, 
though some times in the case of some it 
has also proved to be a misfortune......... 
‘The time is ripe for serious con- 
sideration of creating no-fault liability. 
Having regard to the directive: principles 
of State policy, the poverty ‘of the ordi-: 
nary run of, victims of automobile acci- 
dents, the compulsory nature of insurance 
of motor vehicles, the nationalisation of 
general insurance companies and the ex- 
panding trends towards nationalisation 
of bus transport, the law of torts based 
on no-fault needs reform. 

Miraris it is only just and fair that ihe 
Legislature should make a suitable provi- 
vision so as to pay adequate ` compensa- 
tion by properly evaluating the precious 
life of a citizen in its true perspective 
rather than devaluing human lives on 
the basis of an artificial mathematical for- 
mula. It is common knowledge that where 
a passenger travelling by a plane dies 
in an accident, he gets a compensation of 


ee eeeeees 


. Rs. 1,00,000 or like large sums, and yet 


when death comes to him not through a 
plane but through a motor vehicle he is 
entitled only to Rs. 2,000. Does it indi- 
cate that the life of a passenger travel- 
ling by plane becomes more precious 
merely because he has chosen a particu- 
lar conveyance and the value of his life 
is considerably reduced if he happens to 
choose a conveyance of a lesser value like 
a motor vehicle? Such an invidious dis- 
tinction js- absolutely shocking to any 
judicial or social conscience and yet Sec- 
tion 95 (2) (d) of the Motor Vehicles Act 
We 
hope and trust that our law-makers will 
give serious attention to this aspect of 
the matter and remove this serious lacuna 
in S. 95 (2) (d) of the Motor Vehicles Act. 
We would also like to suggest that. ` in- 
stead of limiting the liability of the In- 
surance Companies to a specified sum of 
money as representing the value of hu- 
man life, the amount should be left to be 


‘determined by a Court in the special cir- 


cumstances of each case. We further hope 
our suggestions will be duly implement- 
ed and the observations of the highest 
Court of the country do not become `a 
mere pious. wish.” (Per Fazal Ali J, 
‘(at Pps 
1159, 1162, 11630f AIR}. ee. 


198% 


“These .observations are still - janguishing 

in the cold-storage of pious wishes. With 
the. emergence Gf-:the General: Insurance 
Corporation which: has“ taken over general - 
insurarice business of all kinds, including 
motor vehicles insurance; it shotld-. bhe 
easy to give statutory recognition to` 
the State’s obligation to compensate vic- 
tims of road-accidents promptly, ade- 
quately and-without contest. > 

29. We are happy to note that the 
Gujarat High Court, by its. - judgment 
under appeal, took a just, correct and 
realistic view of the matter by holding 
that, under the statutory: policy, the: ap- 
pellant insurance company is , liable to 
pay the full amount of compensation to 
the heirs of the driver of the car and to 
the: passenger who was travelling in the 
car, each amount being i than 
Rs, - 20,000. 


30. In the result the ees are dis- 
missed with costs in separate, sets in 
favour of respondents 1 (a) to 1 (g) who 
are the heirs of the deceased Ajit Sinh 
and in favour of respondents 3 to 6 who 
are the heirs of Jadavji Keshavji Modi 
since deceased. 

Appeals dismissed, 





AIR 1981 SUPREME COURT 2069 
A. P. SEN AND BAHARUL ISLAM, JJ. 


Writ Petn, Cri. No. 5124 of 1981, D/- 
28-9-1981. 


Dr. Rahamatullah, Petitioner v, State of 
Bihar and another, Respondents. : 


Constitution of India, Arts. 22 (5), 19 (1) 
(d) — Preventive detention — Representa- 
tion by detenu — Govt. instead of itself 
considering representation waiting for 
opinion of Advisory Board — — Unexplained 
delay in consideration of representation of 
about 24 days — Detention is illegal. 


The law is well settled that in case of 
preventive detention of a citizen, the obli- ` 


gation of the appropriate government is 
two-fold: (i) to afford the detenu the op- 
portunity to make a representation and to 


consider the representation which may re- . 


sult in release of the detenu,. and (ii) ta 
constitute a Board and to communicate the 
representation of the detenu ‘along with 
other materials to the Board to enable it 
to form its opinion and to obtain such 
opinion. The former is. distinct, from the 
latter. As there is a` two-fold obligation 


FY/SY/E659/81/SNV Ra ee ae 


r 


. Rahamatillah,-v.-Siate of Bihar.”. 


S.C. 2069, 


-a two-fold right. in faveur of the, detenu : - - - 


to ‘have his representation considered ‘by 


_ the appropriate government and to have - --- 


- the representation once again, considered > 
by the Government in the light of the cir- 
cumstances of the case‘considered by the 
“Board for the purpose of: giving its’ opin- 
ion. AIR~ -1979 SC 420 and AIR 1970 SC 
97, Rel. on. ~~. (Para 4) 
Further, if a person ‘ought. to be detain-- 
ed- under any of the preventive detention 
laws as may often-be necessary to prevent - 
further commission of ‘offence or «offences 
committed earlier, then the provisions . of 
Art. 22 (5) must be complied with. Sub- 
art. (5) of Art. 22 provides, inter alia, that 
the detaining -authority shall as soon as 
may be communicate the grounds of de- 
tention and shall -afford him the earliest 
opportunity of making a representation 
against the order. The opportunity of 
making a representation is not for nothing. 
The representation, if any, submitted by 
the detenu is meant for ` consideration by 
the Appropriate Authority without any 
unreasonable delay, as it involves the 
liberty of a citizen guaranteed by Art. 19. 
The non-consideration or an unreasonably 
belated consideration of the representation . 
tantamounts to non-compliance, of Sub- 
art. (5) of Art. 22. (Para 4) 
Where the State Govt. waited till. the 
receipt of the Advisory Board's opinion 
and there was an unexplained period: of 
twenty-four days of non-consideration of 
the representation and, thus there was no 
independent consideration of the represen- 
tation by the State Government, there was 
clear non-compliance of Art, 22 (5) and. 
detention was, consequently, liable to: be 
quashed, (Para 5) 


Cases Referred : Chronological Paras 
- AIR 1979 SC 420: (1979) 2 SCR 315: 1979 

Cri LJ 469 4 
AIR 1970-SC 97: (1970) 1 SCR 543 4 


Mr. R. K. Garg, Sr. Advocate (Mr. V. J. 
Francis Advocate and Mr. Sunil Kumar 
Jain, Advocate with him), for Petitioner; 
Mr. K. G. Bhagat; Advocate (Mr. D. 
Goburdhan, Advocate with him), for Re- 
` spondents. 

BAHARUL ISLAM, J.:— This'is a writ 
petition under Art. 32 of the Constitution 
by the petitioner who has been detained 
under.S. 3 (2) of the National Security 
Act, 1980 (hereinafter “the Act”). The 
facts material for the purpose of disposal 
of this petition and not disputed before us 


- may be stated thus; 
of the appropriate government; so there is 3 H 


-The order -of detention v was ‘passed. by. 
‘the District, Magistrate, -“Dhanbad,:. Bihai, 


2070 S.C. 


on April 30; 1981. The grounds of detention 
which were three in number were served 
on the petitioner on May. 1, 1981 and: the 
State. Government approved the order of 
detention on May 7, 1981. In pursuance of 
S. 10 of the: Act, the State Government re- 


ferred the: matter to the Advisory Board’ 


constituted under'the Act on May 19. The 
petitioner submitted -his representation 
against his detention on. May 31, 1981. A 
copy of the representation was sent to: the 


Advisory Board. The Advisory Board by ` 


its report. dated June 29, 1981 gave its 
opinion that there was sufficient ground 
for the detention of the petitioner and on 
receipt of the report, the State Govt. 
in-pursuance of the provisions of sub- 
sec. (1) of S. 12 of the. Act confirmed the 
detention of the petitioner and under S. 13 
of the Act directed the detention of the 
petitioner for a period of one year. 


2. The first contention of Mr. R. K. 
Garg, learned caunsel' appearing for the 
petitioner, is that. the State Government 
did not consider the representation sub- 
mitted: by the: petitioner and. thereby vio- 
ated: Art. 22 (5) of the Constitution, In. the 
‘counter-affidavit, the respondents have 
stated; “since the Advisory: Board was. go- 
‘ing. to consider this case on June 29, 1981, 
‘the comments of the District Magistrate 
were kept handy for use during the sitting 
of the Board. The report af the Board was 


received by the Government after office. 


hours on. June 29, 1981. The next morning: 
Le: on June 30; 1981, the report of the: Ad- 
visory Board: as well as. the representation 
of the petitioner was examined by the 
office andi the file was endorsed to the 
Chief Minister on July 1, 1981 by the Spe- 
cial Secretary of the Home (Spécial) De- 
partment suggesting that ‘in view of the 
report, of the: Advisory Board, the deten- 
tion of Shri Rahamatullah may be con- 
firmed and: be directed to- be detained. for 
a period of twelve months’.” 

3. Before we consider the first submis- 
sion of learned counsel, a few more facts 
need be stated: In the writ petition, the 
petitioner alleged that he had submitted 
the representation on May 13, 1981 which 
fact was denied by the respondents in 
their counter-affidavit; they asserted that 
the representation was submitted not on 
May 13,. but May 3k This has not beén 
controverted before us by Mr. Garg. It 
has- further been stated’ in the counter- 
affidavit—and not. denied by the peti- 
tioner—that the petitioner submitted the 
representation to the Superintendent of 
the Dist. Jail. Dhanbad, where he was 
detained; the- Superintendent; District Jail, 


Rahamatullah v. State of Bihar 
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sent it by registered post on the following 
day, namely, June 1, and the Home (Spe- 
cial) Department. of the Government re- 
ceived. it on Juna 5. It has been stated 
further_in the counter-affidavit that “the 
representation contained certain. points 
which needed a report” from the District 
Magistrate. A copy ef the representation 
was sent on June 10, to the District Magis- 
trate, Dhanbad, through a special messen- 
ger, for comments, which were received 
on June 24. The respondents explained that 
since the Advisory Board was going to sit 
for consideration of the petitioner’s case 
on June 29, they sent the ` representation 
of the petitioner to the Advisory Board 
for consideration and placed the com- 
ments of the District Magistrate before 
the Advisory Board. The Advisory Board’s 
report was. received on June 29 and the 
following day, the Home Department ‘ex- 
amined’ the representation as well as- 
the opinion of the Advisory Board on 
June 30, and endorsed the file on July 1 
to. the Chief Minister who approved the 
detention. But the respondents have not 
explained their inaction during, (i) the pe- 
riod' of five days from: June § to-June 10 
taken by the Home Department to send 
the representation to the District Magis- 
trate for his comments; (ii) the period of 
fourteen days from June 10 to June 24 
taken- by the: District Magistrate to send 
his comments and. (iii) the period of five 
days from June 24 to June 29 taken by 
the Home Department in placing the Dis- 
trict Magistrate’s comments before the Ad- 
visory Board and placing the matter be- 
fore the Chief Minister. Thus the total 
period of inaction of the respondents is 
twenty-four days, 







4. The normal rule of law is that wh 
a preson commits an offence or a numbe 
of offences, he should. be prosecuted and 
punished’ in accordance with the normal 
appropriate criminal law; but if he is 
sought to be detained under any of the 
preventive detention. laws as may often 
be necessary to prevent further commis- 
sion of such offences, then the provisions 
of Art. 22 (5) must be complied with. Sub- 
art. (5) of Art. 22 reads: 


“When any person is detained in pursu- 
ance of.an order made under any law pro- 
viding for preventive detention, the auth- 
ority making the order shall, as soon as 
may be, communicate to such person. the 
grounds on which ihe order has been made 
and shall afford him the earliest opportu- 
nity of making a representation Pe 
the order.” 


1981 _ State -of Bihar v. 


This: sub-art. (5) provides, inter alia, 
that the detaining authority shall as soon 
as may be communicate the grounds of 
{detention and shall afford him the earliest 
jopportunity of making a presentation 
against the order. The opportunity of 
jmaking a representation is not for nothing. 
The representation, if any, submitted by 
ithe detenu is meant for consideration ‘by 
ithe appropriate authority without any un- 
‘reasonable delay, as it involves the liberty 
lok a citizen guaranteed by Art. 19 of the 
|Constitution. The non-consideration or an 
‘unreasonably belated consideration of the 
representation tantamounts to nen-compli~ 
Jance of sub-art. (5) of Art. 22 of the Con- 
stitution. 

The law is well settled that in case of 
preventive detention of a citizen, the obli- 
gation of the appropriate government is 
two-fold: (i) to afford the detenu the op- 
portunity to make a representation and to 
consider the representation which may re- 
sult in the release of the detenu, and (ii) to 
constitute à Board and to communicate the 
representation of the detenu along with 
other materials to the Board to enable it 
to forn its opinion. and to obtain such 
opinion, The former is distinct from the 
latter, As there is a two-fold obligation of 


the appropriate government, so there is a` 


two-fold right in favour ofthe detenu to 
have his representation considered by the 
appropriate government and to have the 
representation once again considered by 
the Government in the light of the circum- 
stances of the case considered by the Board 
for the purpose of giving its opin- 
ion (see 1979 (2) SCR 315: (AIR 1979 SC 
an and 1970 (1) SCR 543: (AIR 1970 SC 


5. In the instant case, the State Gov- 
ernment. did not discharge the first of the 
two-fold obligation and -waited . till the 
receipt of the Advisory Board’s opinion. 
There was, as pointed out above, an un- 
explained period of twenty-four days of 
non-consideration of the representation. 
This shows there was no independent con- 
sideration of the representation by the 
State Government; on the contrary they 
deferred its consideration till they receiv- 
ed the report of the Advisory Board. ‘This 
is clear non-compliance of Art, 22 (5) as 
interpreted by this Court. The order of 
deténtion is, therefore, liable to be ee 
ed on this ground alone. 


6. Mr. Garg raised two other conten- 
tions before us; namely (i) that the first 
two of the three grounds of detention 
were stale and the grounds showed -no 


Tightly makes a grievance. 
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continuity of the alleged activities of the 
detenu; and (ii) that the documents relied 
on by the detaining authority in the 
grounds were not furnished to the’ detenu. 
In view cf the fact that we are quashing 
the order of detention on the first ground, 
we need not examine these two conter- 
tions. , 
7. The petition is allowed. ‘The order’ 
of detention is quashed. The detenu shall 
be set at liberty forthwith. 
Petition allowed, 





‘AIR 1381 SUPREME COURT 2071 
(From: Patna) 
A. P. SEN AND E S. 
VENKATARAMIAH, JJ. 
Civil Appeal No. 260 of 1981, D/- 22-a- 
1981. 


State of Bihar and en Appellants 


v.: Sri Chandradip Rai and others, Re- ` 
spondents. 
Bihar Non-Government Elementary 


Schools (Taking Over of Control) Act (30 
of 1976), Ss. 3 and 4 — School in which 
respondents were teachers not taken over 
by Government — Benefits under Act not 
available to respondents — High Court 
in writ petition filed by respondents issu- 
ing mandamus directing Government to 
take steps..for proper management of 
school and pay salary to respondent 
teachers — -Order is illegal. Decision D/- 
23-5-1980 (Pat), Reversed. (Constitution 
of India, Art. 226). (Para 3) 

JUDGMENT:— This appeal by special 
leave is directed against a judgment of 
the Patna High Court dated May 23, 1980, 
by which the High ‘Court directed the 
appellant to take steps for the proper 
management of the Middle School, Bela, 
in the dis-rict of Patna and to pay salary 
to the respondents Nos, 2 to 6 who are 
teachers cf the school, in accordance with 


law. 


2. The learned Attorney General ap- 
pearing on behalf of the State of Bihar, 
that no ‘such 
direction could be made by the High 
Court. The Bihar Non-Government Ele- 
mentary Schools (Taking Over of Con- 
trol) Act, 1976 was enacted for the ‘better. 
organisation and development of Elemen- 
tary Education in the State of Bibat. 
Sub-secs, (2) and (3) of the Act provide 
as follows:— 

“3 (2) Aided Elementary ‘School, the 
Managing Committee of which ‘have hand- 
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. ed over voluntarily the 


_ the date which shall be . 


‘any public or private undertakings 
-be taken over by the State Government. 


control of the 
school to the Government, shall be. taken 
over by the Government with effect from 
determined by 
the District Committee referred to in sub- 


‘sec. (4) for this purpose. 


-(3) Elementary Schools administered by 
shall 


by publication of a notification in the offi- 
cial gazette with effect from the date to 
be’ specified therein.” 


Section 4 of the Act provides for the con- 


_ Sequences that ensue upon the taking 


“sub-sec. (1) of S. 4 of the Act, 


Under 
zall the 
assets and properties whether movable 
or immovable owned or possessed by the 
schools’ taken over by the Government 
under S. 3, stand transferred to and are 


over of such schools under S. 3. 


“deemed to have come into the possession 


and ownership of the State Government. 
‘Sub-sec. (2) of S. 4 of the Act, which: is 


relevant for our „purposes reads as fol-. 


lows:— 


“4' (2) Every officer, teacher or ‘other 
employee holding any office or post in 
the school taken over by the State Gov- 
ernment shall be deemed ‘to have been 
transferred to and become an officer, 
teacher or employee of the State Gov- 
ernment with’ such designation - as the 
State Government may determine ‘and 
shall hold office by the same tenure, at 
the same remuneration and on the terms 
and conditions -of service as he ‘would 
have held before the takirlg over of. the 
said school and shall continue to do so 
unless and until such tenure, remunera- 
tion, terms and conditions of ‘service are 
duly altered by the State Government.”: 

3. It is evident that the school has not 
been taken over by the State Govern- 
ment. The District Committee never re- 
commended for the taking over of con- 
trol and management of the school under 
sub-sec, (2) of S. 3 of the Act. There: is 
also no notification issued. by the State 


Government under sub-sec. (3) of S. 3 of 


the Act, The-school not having. been taken 
over by the State Government ` under 
S. 3 of the Act, the consequences ‘set forth 
under sub-sec. (2) of S. 4 do not ensue. 


‘|That being so, the- respondents Nos. 2 "to ` 


6-were not entitled - -to the benefit of. sub- 
sec. (2) of S. 4-of the | Act.- 


Court was, ‘therefore, not justified. in- issu- 


“ing: of. whit of ‘mandamus ` 


directing -the 


-State Government: to. take ‘steps. for. the - 
_ proper- management of ‘the’ ‘school 
' or for payment- of salary- ‘to. “the: 


. Anwar Hussain v.-State of Y. P © ~v 


- port ‘the. judgment; counsel.: 
' spondents Nos. 2'to 6 seeks leave to-with- 


-The-. High. . Court to dispose of the 


í 

TA LR- 

: for-“the re- ; 

draw the writ petition filed in -the -High - 
Court. We accord leave prayed for. 

4. The learned Attorney General with 


‘his usual fairness, ‘makes a statement that 


in view of the recommendation of the 
Regional Deputy Director of Education 
Patna’ Division, Patna, conveyed by her 
letter dated February 17, 1978, to the Di- 
rector ‘(School Education), Bihar, the 
State Government will consider the fea- 
sibility of taking over the Middle School, 
Bela by the issue of.a notification under 
sub-sec. (3) of S. 3 of the Bihar .Non- 
Goverriment Elementary Schools (Tak- 
ing Over of Control Act, 1978 and ° tha 
question of absorption of the ` respon- 
dents Nos. 2 to 6 as teachers of.the school 
subject to'their satisfying the requisite: 
qualifications for said absorption. 


5. Accordingly, the appeal 
and is allowed. The judgment of the 
High Court is set aside and the writ 
petition filed by ‘the respondents is -dis- 
missed as withdrawn. There shall be no 
order as to- costs, 


succeeds 


Appeal ‘allowed, 


AIR 1981 SUPREME COURT 2072 
(From: Allahabad) . 
D. A. DESAI AND A. P. SEN, JJ. 


Criminal Appeal No. 167 of 1981, DI 
16- 2- -1981. 


Anwar Hussain, Appellant v. The State: 
of U} P. and another, Respondents. ; 

Criminal P. C, (2 of 1974), Ss. 385 and‘ 
386 — Appeal to High Court- against ac- 
quittal by State — Notice not served on. 
accused — High Court setting aside ac- 
quittal at his back without hearing him 
— Order is illegal . — Matter remanded. ` 


(Para. 1}: 


DESAI, J.:— It is admitted that in the 
appeal against acquittal’. of present ap- 
pellant, Anwar Hussain filed by the 
State of U. P., no notice was served upon 
him and his acquittal was set aside by 
the High Court at his back and without 
hearing him. This is ‘clearly impermissi- 
ble. Accordingly the appeal’ is allowed) 
andthe matter, is remitted to the . High 
State appe 


filed in High Court in . accordance withl. 


slaw after: notor to the present appellant. 


ele Appeal allowed; . 


TOREEN 3 
“: rèspoùdents, Finding «it. difficult -to - ‘subs ote Scie sl oo 





_iug placé towards - 


impossible, - 


4981-. . 
o> AIR 1981 SUPREME. COURT 2073. - - 
: (From: Allahabad) ` 
s. MURTAZA FÁŽAL ALI AND 
A. VARADARAJAN, dds 
Criminal Appeals Nos. 334 and 335- of 


1975, D/- 8-1-1981. 


> State of vU. P., Appellant v. Manohar- 
lal and others, Respondents, 


(A) Constitution of India, Art. 136 — 
Appeal against acquittal — Murder case 
—. Heinous nature of offence — High 
Court making computerised approach 
without giving any allowance ` to human 


' factor — Judgment of High Court slip- 


shod — High Court shirking its duty to 
decide appeal in accordance with law — 
Case remanded to High Court for fresh 
hearing and disposal, (Para 2) 


(B) Evidence Act (1 of 1872), S. 9 — 
Identification — Case of double 
— All accused persons were known be- 
longing to same village and bearing ani- 
mus against deceased — Occurrence tak- 


identification 
(Para 2) 


_ ©) Evidence Act (1 of 1872),.S. 3 — 
Appreciation of evidence — Murder case 
— ‘Eye-witnesses, interested and inimical 
— Their evidence may be 


not be so dark as to make 


partisan nature, (Para 2) 
FAZAL ALI, J.:—` These appeals. by 
-Special Leave are directed against the 


judgment of the Allahabad High Court ` 


by which the respondents: in both the 
appeals were acquitted of the charges 
under S. 302/149 of which they were con- 
victed by the Sessions Judge. We have 
heard.the counsel for the parties and 
haye gone ‘through the judgment of the 


High Court which is extremely short .and. 


cryptic and contains. no discussion of the 
evidence on its intrinsic merits. 


“2. The High Court seems to have re- 


sorted to the éasy course of throwing out 


‘the entire prosecution case merely on the 


question of identification. The High -Court 
held that the occurrence must have taken 
place while it was dark and as there was 


no ‘sufficient ` light to enable the eye-wit- | 
“nesses ’ to” identify the assailants - of - the 
' “deceased, the identity of the ‘respondents 
- was not established, In 
' finding the High Court completely _ over- 


. TY/S-Y/E436/81/SSG.- 


‘coming to this 





State. of U. P. v Manoharial - `- 


murder. 


end of February in 
epén field at 5-30 P. M. — Held, it would- 


- approached . 
- with a little caution but-it cannot be dis- 
carded merely on ground of being of a’ 


S; C. 2073 


looked the: fact ‘that all:the accused ‘were 
known “persons” belonging tö the same 
village and bore animus against the .de- 
ceased. The High Court further failed to 
consider’ that two of the . eye-witnesses 
were injured ` and: had’ the opportunity of 
seeing . the’ accused persons from a very 
close distance and.even if there was no 
sufficient light, they . could have been- 
identified by voice, by gait and by their 
features. The occurrence had taken place, 
towards the end of February. in an ope 

field ‘at about 5-30 p.m. when it would 
not be so dark as to make identification 
impossible. The High Court, however, b 

a. process of involved reasoning based o; 

purely conjectures and surmises , assum- 
ed that the occurrence must have taken 


-place near about 7-30 p.m. so as to. ex- 


clude identification of the accused by the 
witnesses. The High Court ought to have 
considered the heinous nature of the of- 
fence alleged to have been committed by 
the accused. resulting in the death of ‘two 
persons and has completely ignored «the 
human factor which may have delayed. 
the informant, Bhajan’ Lal, in going to 
the station and sending a telegram re- 


_ garding’ the occurrence when giving suffi- 


cient allowance for the fact that before 
proceeding in the matter, the witnesses 
would take sometime to compose them- 
selves and decide the course of action. 
In fact, the High Court has made more: 
or less a computerised approach to the 


.case without at all giving any allowance 


to the human factor. Another error into 
which, the High Court has: fallen is to 
reject the entire evidence of the eye-wit- 
nesses. merely on the ground | that they 
were interested or inimical. This Court 
has laid down in several cases that while 
the evidence of interested eye-witnesses 


“may be approached with a little caution 
but it cannot be discarded only on the 


ground of being of a partisan nature. The 
High Court should’ have appraised the 
testimony of the witnesses on its intrinsic 
merits to’ determine its credibility. - The 
High Court has not at all gone into the. 


- intrinsic merits of the evidence, nor has 


it tried to-displace a large - number of. 
circumstances taken into account by the: 
learned Sessions Judge in holding that- 
the prosecution case. was provéd. With 
due deference to the learned Judges who. 
decided this appéal, we are constrainéd to _ 
observe that, the judgment is extremely” 
slip-shod ‘and is not in ‘accordance with- 
law, We would have appraised’ the- evi- 


. dence: ourselves, -but as we feel, that the~ 
- .High. Court has shirked. its duty. to decide... 
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the appeal in accordance with law, we 
would like the High Court to reconsider 
this case and make a correct approach 
according to the well-settled principles of 
the appreciation of evidence, We, there- 
fore, allow the appeal and remand the 
case back to the High Court for.a fresh 
hearing and disposal in accordance with 
„law and in the light of the observations 
made by us. We, further, direct that the 
appeal shall be ` heard by a Division 
Bench consisting of Judges other than 
the Judges whose judgment we have set 
aside. The appeals should ‘be heard with- 
in two months from day. 


Appeal allowed, 


AIR. 1981 SUPREME COURT 2074 
(From: Punjab & Haryana) 
S. MURTAZA FAZAL ALI: AND 
A. VARADARAJAN, JJ. 
Criminal Appeal No, 391 of 1975, DŁ 
8-1-1981. 


Satbir, Appellant v, State of Waa 
Respondent.. 


(A) Evidence Act (1 of 1872), S. 11 (2): 


— Robbery case — Accused A arrested 
on 29-9-1973 ~~ Apprehending his arrest, 
co-accused B filing application during in- 
vestigation — B’s application showing A 
being arrested on or before 27-9-1973 — 
Prosecution story about recovery render- 
ed suspicious — B’s. application is re- 
Jevant under S. 11 (2) — It could be con- 
sidered as part B’s statement under Sec- 
tion 342, Cr. P. C. (old). (Criminal P. C. 


(4898), S. 342). (Para :2) 
(B) Constitution of India, Art. 136 — 
Appeal against conviction — Robbery 


case — Case of acquitted accused could 
not be segregated from that of convicted 
accused — Inconsistency in medical evi- 
dence and ocular evidence — Story. of 
arrest of convicted accused and recovery 
from him, not above board — Held, case 
against appellant (convicted accused) also 
not proved ‘beyond douht. (Criminal P. C. 
(1898), S. 367). {Para 2) 


S. M. FAZAL ALI, J.:— This appeal by 
Special Leave is directed against the 
judgment of the Punjab and Haryana 
High Court in which the conviction ‘of 
_ the appellant ‘under Section 397 to.7 
years’ R. L, under Section 394/34 to 2 
years’ R. I. and under Section 323 to 2 
months’ R. I. has been upheld. The pro- 
secution case is detailed in the judgments 
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Satbir v, State of Haryana 


A. LR. 


of the High Court and that of the trial 
Court. According to ` the complainant 
Bhagwant Singh he was robbed by Satbir 
and Daya Nand (Daya'Nand acquitted ac- 
cused) of a watch and a cycle. It was 
also alleged that the complainant was as- 
saulted by fists and kicks by Daya Nand 
and also at a later stage by the appellant. 
F.LR. was lodged on September 23, 1973 
giving the details of the properties -rob- 
bed. The appellant was arrested on 29th 
September 1973 and identification parade 
was arranged to be held on the 9th Octo- 
ber, 1973 but the parade could not take 
place ecause the appellant refused to 
participate in the same on -the ground 
that he had been shown to the witnesses, 
The defence of the appellant was that ‘he 
had been falsely implicated and that he 
had not committed any offence. The High 
Court came to a clear ‘finding that as 
P,W. 3 Bhagwan Singh was the only wit- 
ness to identify the appellant and as no 
test identification parade could be held, 
his identification in Court was of no 
value and such an identification would 
not be sufficient to found a conviction of 
the appellant. The High Court, however, 
based the conviction of the appellant 
mainly ‘on the recovery of watch made 
from the accused -on the 29th September, 
1973 when he was arrested in the course 
of ambush and presumption under Sec- 
tion 114 of the Evidence Act. There is 
the evidence of P.W. 7 Dhanpat and some 
other police officers to prove the recovery 
of the watch from the eee of the 
appellant, i 


2. We have heard counsel for the par- 
ties and we find that there are certain 
intrinsic circumstances which throw con- 
siderable doubt on the complicity of the 
complainant in the crime alleged. To 
begin with it appears that on the 27th 
of September, 1973, Daya Nand the accus- 
ed filed an application before the Magis~ 
trate alleging clearly that the police had 
arrested the appellant: Satbir in connec- 
tion with the F.LR, lodged by Bhagwant 
Singh (and) was trying to arrest Daya 
Nand also in order to implicate him 
falsely and to get him identified. This 
statement was made at a time when 
there was no warrant against Daya Nand 
and he merely apprehended his arrest, 
This statement clearly shows that there 
is a possibility of the appellant having 
been arrested on the 27th September, _ 
1973 or even before that. If there is any 
truth in this statement which was made 
at a time when there was no dispute then 
the evidence of recovery produced by the 


1981 ‘M/s. Guru. Nanak Foundation v. 


prosecution becomes extremely  suspici- 
ous. Mr. Bhagat appearing for the State 
very vehemently argued that the appli- 
cation. filed by Daya Nand was not ad- 
missible and. could not be taken into con- 
sideration in order to dislodge the pro- 
secution case. It. is true that the applica- 
tion does not have much evidentiary 
value but it is undoubtedly relevant 
under Section 11 (2) of the Evidence Act 
or at any rate it could be considered as 
a part of the statement of Daya Nand, 
accused under Section 342 of the Criminal 
Procedure Code and. therefore could be 
considered by the Court for whatever 


worth it is. We do not mean. to. suggest 


for a moment that. this application.is by 
itself sufficient to. discard the prosecution 
case, But taking in conjunction with. other 
circumstances referred. to hereinafter 
this document throws 
amount. of doubt. on the prosecution: case 
of. recovery. It is. positive case of the 
complainant. Bhagwant Singh. that he 
was given fist’ blows. by Daya Nand. and 
-in his evidence in the Court he adds. that 
both. the accused namely the appellant 
Satbir and. Daya Nand had given kicks to 
him: The Doctor who examined Bhag- 
want Singh found abrasions and opined 
that the injuries could be caused by a 
blunt weapon. The Doctor does not say 
that the injuries caused to the deceased 
could be caused. by: fists or even by kicks. 
Tn view of the inconsistency in. the međi- 
eal evidence and the oeular evidence 
‘ jecoupled. with the recitals in the applica- 
tion filed’ by Daya. Nand, clearly shows 
that the story of the arrest of the accused: 
on the 29th September, 1973 and re- 
covery is not above board: Moreover the 
High Court has acquitted Daya Nand 


and having. regard to the nature of the- 


prosecution case against both the accused 
it will be difficult to segregate the case of 
Satbir from that of Daya Nand. From the 
. narrative given by Bhagwant Singh. it 
appears that the entire story of robbery 
is one integral part which is not capable 
ef being truncated or segregated, I£, 
therefore, this important part of the story 


is not believed by the High Court then’ 


indeed it would be difficult to accept the 
other part without doing damage to- the. 
doctrine of benefit of doubt. In view of 
these circumstances we are satisfied that 
the case against the appellant also has 
not been proved beyond doubt: Mr. 
Bhagat submitted that there are addi- 
tional reasons why Daya Nand could have 
been acquitted. Even if that is so, the pre- 
sent case against the two accused persons. 








considerable- 


M/s Rattan Singh & Sons S.C. 2075 


being inseparable once a Court holds that 
the case against one azcused fails it 
would be difficult to uphold the convie- 
tion of the other accused. We, therefore, 
allow this appeal, set aside the ‘convic- 
tion and sentence of the appellant and 
acquit him.of all the charges framed 
against him. The accused will be dis- 
charged from the bail bonds, Fine, if 
any, paid may be refunded. 


Appeal allowed. 


AIR 1981 SUPREME. COURT 2075 
(From: Delhi}* 
D. A. DESAI AND A. P. SEN, JJ. 
Civil’ Misc. Petns. Nos. 14079 and 14078 
of 1977, in Civil Appeal No. 17 of 1977, 
D/- 29-9-1981.. 


M/s. Guru Nanak Foundation, Appel- 
lant v. M/s. Rattan Singh & Sons, Respon- 
dents.. - ; 

(A) Arbitration. Act. (16 of 1940), Ss. 31 
(4),. 14,..2' (c). — Scope — Application in 

, reference made to some- other Court than 
one contemplated’ by S.. 14 — That other 
Court also having jurisdiction to enter- 
tain arbitration proceedings — Subse- 
quent. applications arising out of. refer- . 
ence will have to be made to that other 
Court. 


In the instant case: an application. was 
made to. Delhi High Court under’S, .20 for 
a direction.fo file the arbitration agree- 
ment im the court. The proceeding: was 
numbered as a suit. The suit ended.in an 
order of reference to the arbitrator. A 
subsequent application was made to Delhi 
High Court. under S. 5 read with S. 11 of 
the. Act for removal. of the arbitrator, On 
this application being dismissed, the mat- 
ter was brought to-the Supreme Court 
in appeal. By the decision of the Supreme 
Court in the appeal the arbitrator was 
removed and another person was appoint- 
ed as sole arbitrator: Indisautably, there- 
fore, the arbitrator was appointed by the 
Supreme Court. The appeal was accord- 
ingly disposed of. Thereafter, the Sup- 
reme Court gave further direction about 
the mannér and method of conducting 
the arbitration proceedings and fixed the 
fime for completion of arbitration’ pro- 
ceedings, 

Held that the disposal of the appeal by 
the Supreme Court-by appointing another 


*O. M. P. No. 133 of 1975, D/- 11-12-1975 
(Delhi). 
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. arbitrator would not mean,that the-Sup-- 
reme. Court was not in seisin of the mat-- 


ter. Consequently, in view of the provi- 
sion of S. 31 (4) the Supreme Court alone 
would have jurisdiction to entértain - the 
award and it could not be filed before the 
Delhi High Court. AIR 1972 SC 1507, Rel, 
on. - (Paras 16, 17, 13, 21) 


Merely because the initial application 


for filing arbitration agreement was made © 


to the Delhi High Court, it could not be 
said: that all subsequent applications will 
have to be made to that Court alone. A 
proceeding earlier to the reference in a 
‘eourt would not clothe that court with 
such jurisdiction as to render the provi- 
sion contained in S. 31 (4) otiose. AIR 
"1953 SC 313, Explained; AIR 1970 SC 
189, Rel. on. (Para 22) 
The fact that the award is to be filed 
in the Supreme Court would not amount 
to depriving a party of its valuable right 
of appeal. On the contrary it would . be 
open- to raise all contentions which one 
can raise in a proceeding in an originat- 
ing summons. 2 (Para 23) 
-In the absence of an arbitration agree- 
ment if a dispute was required to be re- 
solved by initiating proceedings in a civil 
court, that court which will have juris- 
diction to entertain the suit alone would 
-have jurisdiction to entertain the award 
and the arbitrator in view of S. 14, sub- 
sec. (2) would have to file the award in 
that court. However, the non obstante 
clause occurring in sub-section (4) ôi Sec- 
tion 31 excludes anything anywhere con- 
tained in the whole Act or in any other 
lew for the time being in force if it is 
contrary to or inconsistent with the sub- 
stantive provision contained in sub-sec- 
tion (4). To that extent it carves out an 
exception to the general question of juris- 
diction of the court in which award may 
be filed elsewhere provided in the Act 
in respect of the proceedings referred to 
in sub-sec. (4). The provision contained 
in sub-sec. (4) will have an overriding 
effect in relation to the filing o: the 
_award if the conditions therein prescrib- 
ed are satisfied. If these conditions are 
satisfied the court other than the one 
envisaged in S. 14 (2) or S. 31 (1). will 
be the court in which award will have 
to be filed. Sub-sec. (4) of S. 31 invests 
exclusive jurisdiction in the court, ` to 
Which an application has been madè in 
any reference and which that court 1s 
-¢ompetent to entertain as the court hav- 
“ing jurisdiction over the arbitration pro- 
ceedings and al) subsequent applications 
" arising out of referénce’ and the arbitra- 


conducted and without an exception chal: 


n, Sin OELE 


tion: proceedings shall- have to be made-in 
that court and in- -no other court. Thus 
sub-sec. - (4) not only < confers ` exclusive - 


- jurisdiction on the court to which an ap- 
- plication -is made in any reference but 


simultaneously ousts. the jurisdiction of 

any other court which may as well have 
jurisdiction in this behalf. 

(Paras 14, 15, 16, 17) 

(B) Arbitration Act: (10 of . 1940),- Pre. 

— Proceedings under the Act.— . Nature 

of — Whether fulfills object and purpose 


. of the Act, : 


The way in which the proceedings 
under the Act, are conducted and with- 
out an exception challenged in Courts, 
has made lawyers laugh and legal philo- 
sophers weep. Experience shows and law 
reports bear ample testimony that the | 
proceedings under the Act have become 
highly. technical accompanied by unend- 
ing prolixity, at every stage providing ‘a 
legal trap to the unwary. Informal forum 
chosen by the parties for expeditious dis- 
posal of their disputes has by the deci- 
sions of the Courts been clothed with 
‘legalese’ of unforeseeable complexity. 

T (Para 1) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1507: (1972) 3 SCR 233 23 
AIR 1970 SC 189. (1970) 1 SCR 351 22 
AIR 1960 SC 307: (1960) 2 SCR 209 14 


AIR 1957 SC 540: 1957 SCR 488 23 
AIR 1953 SC 313: 1953 SCR 878 - 22 

Mr. R. S. Narula, Sr. Advocate (Mr. 
Harbans Singh, Advocate with him), for 


Petitioner; M/s. S. C. Wattal, R. C, Wat- 
tal, C. R. Somasekharan and T. V. S. N, 
Chari, Advocates, for Respondents. 


DESAI, J.:— Interminable; time 
suming, complex and expensive 
procedures impelled jurists to search for 
an alternative forum, less formal, mor 
effective and speedy for resolution of dis- 
putes avoiding procedural claptrap and 
this led them to Arbitration Act, 19406 
(Act? for short). However, the way in 
which the proceedings under the Act ar 













lenged in Courts, has-made lawyers laugh] - 
and legal philosophers weep. Experience 
shows and law reports bear ample testi- 
mony that the proceedings under the Ac 
have become highly technical accompani- 
ed by unending prolixity, at every stage 
providing a legal trap to the unwary. In- 
formal forum chosen’ by the parties for 
expeditious disposal of their disputes has 
hy. the decisions of the Courts been cloth- 


ed with: ‘legalese’ .of ‘unforeseeable. com-}’. 


` J981- 


l plexity.. This case’ ' amply - ‘demonstrates’ 
the: samé. 


2.4 Sona dated ` 4th ` April, 1972 | 
for construction of a building y was entered 
into between the appellant and the 1st 
respondent. Clause 47 of this contract in- 
corporated , an arbitration ‘agreement 
between the parties, The differences and 
disputes: haying arisen between the par- 
ties to the’ contract; the 1st respondent 

moved an application numbered as Suil 
No. 400 (A) of 1974 in thè Delhi High 
` Court under S. 20 of the Act seeking a 
direction calling upon the ‘appellant to 
file the arbitration agreement: in the cour: 
and for a further direction to refer the 
disputes and the differences covered’ by 
the arbitration agreement to the arbi- 
trator to be appointed by the Court. By 
the order dated: August 14, 1974 the High 
Court appointed the 2nd respondent Shri 
M.-L. Nanda, retired Chief Engineer, 

' CPWD as the sole arbitrator to examine 
the differences -and the disputes between 
the parties and to make an award in 
respect of them, When the reference was 
pending before the arbitrator, a petition 
No. OMP 133 of 1975 was moved by the 
appellant in Delhi High Court seeking 
directions purporting to be under Ss. 5 
and 11 of the Act for the removal of the 
2nd respondent. as. arbitrator. - This peti- 
tion made by the appellant failed as per 
the order dated Dec. 23, 1975. The appel- 
lant having been aggrieved by the dis- 
missal of the petition moved a Special 
Leave Petition (Civil) No. 882 of 1976 m 
this court’ questioning the correctnéss 
the dismissal of the petition for removal 
. of the arbitrator. The special leave’ peti- 
tion came up before a bench of this 
court. Special leave to appeal was grant- 
ed and Civil Appeal No. 17 of 1977 aris- 
_ ing out of the special leave petition was 
heard by a three-Judge Bench of the 


Mis. Guru-Nanak: Foundation v. M/s. Rattan Singh. & Sons ` 


A 


‘counsel on- both 


of © 


Court. Khanna, J. speaking for the Court , 


made an order dated January 5, 1977 
wherein by the consent of the parties the 
2nd respondent Shri M. L. Nanda was 
removed as arbitrator and the 3rd re- 
- spondent Shri C. P. Malik retired ‘Chief 
Engineer, CPWD was appointed as the 
sole arbitrator to settle the disputes be- 
tween the parties, Usual direction for the 
remuneration of the arbitrator was made, 
The 3rd respondent was directed to com- 
mence the arbitration .proceedings . with- 
in 15 days from the date of the order of 
the court and to dispose of the ` Same as 
Expeditiously as possible. 


` 3.' It appears: that ‘the -3rd . E 
after entering into”. ‘arbitration. 


| S.C. 2077 
the parties ‘to file- fresh: slidi indicat- , 
.ing that he desired to commence the arbi- .- . 
tration -proceedings -afresh which. would . 
imply ‘that the pleadings filed. before the . 
former arbitrator. and the evidence leg 
before: him were to-be ignored. The first . 
-respondent moved an application number- : 
ed äs-C:-M.P. No: 1088 of 1977 in this 


. court inter alia-praying for a relief that ` 


the. 3rd respondent should commerce the 
arbitration. proceedings.. from the stage 
where’ it was left by the-2nd respondent, . 
In other words the -lst respondent prayed ` 
in the petition that the pleadings before 
the former arbitrator as well as evidence 
recorded by him shall be treated as part 
~ the proceedings before the ad respon- 
ent, 


4. After hearing both ‘the parties, this 
court made the following order. As it has 
some impact on the outcome of this peti- : 
tion, it is reproduced in extenso: 


“C. M. P. No. 1088/77: We. have heard ' 
sides. It is absolutely ‘ 
plain that the new arbitrator in tune with 
the spirit of the order passed by this | 
court should proceed with speed to con- . 
clude the arbitration: proceedings. In thé 
earlier directions by this court it had 
been ‘stated that the proceedings should 
commence within 15.days and that the 
arbitrator “shall try to dispose of the ` 
same as expeditiously as possible.’ -We -> 
direct ‘the arbitrator, bearing in mind 
the concurrence of the counsel on both 


‘sides, that he shall conclude the proceed- 


ings within four months from today. 


' A grievance is made that the arbitrator 
is calling for fresh pleadings which may 
perhaps be otiose since pleadings have - 
already been filed by both sides before: 


the earlier arbitrator Mr. Nanda. If any . . 


supplementary statement is to be filed it 
is certainly open to the parties to per- 
suade the arbitrator to receive them in 
one week from today, The arbitrator will 
remember that already some evidence has 
been collected and.he is only to consider 
and conclude, With this directive we dis- . 
pose of the application.” 


5. Pursuant to the directions given 
by this court, the 3rd respondent com- | 
menced the arbitration, proceedings from - 
the stage where the same was left by the 
previous arbitrator. He gave opportunity 
to the parties to place before him supple- 
mentary pleadings, if any, as well as 
additional: evidence, if any. He also 
examined some witnesses. T 

6. When the arbitration - proceedings , 


directed: were: ‘pending before’ the’ 3rd ‘respondent, : 


a 
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‘the appellant moved an application num= 
‘bered as Suit No. 526 (A) of 1977 in. Delhi 
High Court praying for a relief that the 
counter-claim of the appellant against. the: 
first respondent be also covered by the 
terms of reference and an award be made 
in that behalf. The first respondent ques- 
tioned the jurisdiction of Delhi High 
Court to entertain the application on the 
ground that the Supreme Court alone is 
in seisin. of the matter, and that court 
alone has jurisdiction to give directions 
in the reference. Wiser counsel prevailed 
with the parties. The first. respondent 
amicably agreed to permit the arbitrator 
to examine the counter-claim, if any, 
made by the appellant against the tst. 
respondent, In view of this private agree- 
ment between the parties, application 
bearing number Suit No: 526 (A) of 1077 
filed by the appellant was dismissed by 
Delhi High Court. Thereafter the arbi-. 
trator made his award on November 1i, 
` 1977 and on the-same day served a notice 
‘on the parties to the proceedings inti- 
mating that the arbitrator has made the 
award, The ist respondent by his letter 
dated November 17, 1977 requested the 
8rd. respondent arbitrator to. file or cause 
to_be filed the award along with pleadings. 
and documents before the Supreme Court.. 


7. It appears that the 3rd. respondent. 
arbitrator approached. the Registry of the 
Supreme Court for filing of award when 
he was. advised by an officer of this Court 
that the award should’ be filed in, Delhi. 
High Court. Pursuant to this advice, the 
3rd: respondent filed the award in Delhi 
High Court and informed the ist respon- 
dent accordingly. Thereupon the Ist re- 
Spondent moved this petition seeking a 
declaration that the: award has to be filed. 
in this court in view of provisions con- 
tained in S. 14 (2). read with S. 31 (4) of 
the Act and for a direction that the award 


be collected from Delhi High Court and . 
be filed before this court and notice of 


the filing of the award be issued. to the 
parties. In seeking this relief the Ist re- 
Spondent contended in the petition that 
the reference was made to ‘the arbitrator 
by this court; that further directions were 
given by this court and this court has 
seisin of the matter and therefore this 
court alone has jurisdiction to entertain 
the award in view of the provisions con- 
tained in S. 31 (4). of the Act. 


& During the pendency of this peti- 
tion, by an order in €.M.P: No. 14078 of 
1977, the proceedings before Delhi High 
‘Court ware stayed. $ 


‘ence if the same had been the- 


ALR. 


9.. The appellant filed a counter-affi- 
davit and contested the petition.inter alia 
contending that Delhi High Court would 
be the court within the meaning of Sec- 
tion 14 (2) in which award ought to have 
been and has rightly been filed. It was 
contended that if the court withdrew tha 
proceedings to itself, the appellant would’ 
be denied the valuable right. of appeal 
under the Letters Patent and. a further 
appeal to this court under Art, 136 of 
the Constitution, 


10. The narrow question in this case 
therefore is whether in view of the cir- 
cumstances hérein.. delineated, which is 
the court which would have jurisdiction 
to entertain the award: in other words 
which is the court having jurisdiction in 
which ‘the award should be filed by the 
arbitrator? 


~I. At the outset relevant provisions 
of the Act may be noticed. The expres= 
Sion ‘Court’ has been defined in S. 2 (cj 
as under: 

“2 (c). “Court” means a Civil ‘Court’ 
having jurisdiction to decide the questions 
forming the subject matter of. the refer- 
Subject 
matter of a suit, but does not, except for 
the. purpose of. the arbitration: proceed- 
ings u/s,‘21, include a Small Cause 
Court.” ‘ : 

12. Section 14 provides for filing of 
the award. Sub-sec. (2) is relevant for 
the present, purpose which reads as 
under: — f i 

“14 (2). The: arbitrators.or umpire shall, 
at the request of any party to the arbi- 
tration agreement or any person claim- 
ing under such party or if so directed by 
the Court and: upon payment of the fees 
and charges due in respect of the arbi- 


_ tration and award and of the costs and 


charges of filing the. award, cause the 
award or a signed copy of it, together 
with any. depositions. and - documents 
which may have been taken and proved 
before them, to be filed in Court, and the 
Court shall. thereupon give notice to the 
parties of the filing ofi the award.” 


Section 31 deals with the jurisdiction of 
the court in respect. of an award which. 
reads as under: 


“31, (1) Subject to the provisions of 
this Act an award may be. filed in any 
Court having jurisdiction in the matter 
to whieh the reference relates. 

(2). Notwithstanding anything. contained 
in any other law for the time being in 
force and save as otherwise provided in 
this Act, -all questions regarding the vali- . 


~ 
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dity, effect or existence of an award oz? 
an arbitration agreement .:between the 
parties to the agreement or persons 
claiming under them shall be decided by 
the Court in which the award under the 
agreement has been, or may be, filed and 
by no other court. 

(3) All applications regarding the con- 
duct of arbitration proceedings or other- 
wise arising out of such proceedings shali 
be made to the Court where the award 


has been, or may be, fled and. to no- 


other court. 

‘(4). Notwithstanding Siye contained 
elsewhere in this Act or in -any other 
law for the time being in force, where ir 
any reference any application under this 
Act has been made in a Court competent 
to entertain it, that Court alone shall 
have jurisdiction over the arbitration pro- 
ceedings and all subsequent applications 
arising out of that’ reference, and the 
arbitration proceedings shall be made in 
that Court and in no other Court.” 

'13. The dictionary meaning of expres- 
sion ‘Court’ in. S. 2 (c) has to be applied 
wherever that word occurs in the Act, 
but with this limitation that if there is 


anything repugnant in the subject or con- - 


text, the dictionary meaning may not .be 
applied to the expression ‘Court’. Assum- 
ing that there is nothing repugnant in 
` the subject or context the expression 
‘Court’ in the Act would mean that civil 
_ court which would have jurisdiction to 
- decide the: question forming the subject- 
matter of the reference if the same had 
been the subject matter of a suit but 
does’ not include a Small Cause Court 
though it is a civil court except for the 
arbitration proceedings under Section 21. 
Section 14 sub-sec. (2) provides for filing 
of, the award in the court and in view of 
the definition of the expression ‘Court’ 
‘the arbitrator will have to file the award 
in' that court which would have jurisdic- 
‘tion to entertain the suit forming the 
subject-matter of reference, -. f 

14. Paraphrasing this clause in simple 
language it would mean that the court 
in which the suit involving a-dispute. in 
arbitration: would be required to be filed 
alone would have jurisdiction to enter- 
tain the award. This will by: necessary 
implication incorporate the provisions as 
to jurisdiction of court to entertain civil 
suits as set out.in the Code of ‘Civil Pro- 
cedure, 1908. In fact, S. 41 of the Act 
provides that subject to the provisions of 
the Act and Rules made thereunder, the 
provisions of the Civil P. C., 1908, ‘shall 
apply to all proceedings ' before the court. 
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and to all appeals under the Act. In other. 
words, in. the absence of an arbitration 
agreement if a dispute was required t 
be resolved by initiating proceedings ini 
a civil court, that court which will have 
jurisdiction to entertain the suit alone 
would have jurisdiction to entertain th 
award and the arbitrator in view of Sec- 
tion 14 sub-sec. (2) would have to file th 
award in that court. Ther2 was some con- 
troversy between the High Courts -whe- 
ther the expression ‘Court’? would com~ 
prehend appellate court in which the 
award can be filed but it was finally re- 
solved by the decision of this Court in 
Nacchiappa Chettiar. v. Subramaniam 
Chettiar, (1960) 2 SCR 209: (AIR 1960 SC‘ 
307) wherein it was held that the expres- 
sions ‘suit’ and ‘court’ in 5, 21 of the Act 
would also comprehend proceedings in 
‘appeai’ and ‘appellate Court’ respective- 
ly. This court observed that the expres- 
sion ‘court’ in S. 21 includes the appellate 
Court proceedings which are generally 
recognised as continuation of the suit; 

and the word ‘suit’ will include such 
appeilate rraceedings. ‘Indisputably, 










‘award will have to be filed in the court 


in which, in the absence of an arbitra- 
tion proceeding a suit will have to be fil- 
ed touching the subject-matter involved 
in ‘the ‘suit. If sub-see. (2) of S. 14 was 
the last word on the question of jurisdic- 
tion of the court in which the award is 
to be filed, there is considerable force 
in the submisson of Mr. Narula that the 
award in this case will have to be filed 
in Delhi High Court alone. 


15. Section 31 of the Act provides the 
forum in which an award may be filed. 
Sub-sec. (1) of S. 31: provides that an 
award may be filed in any court having 
jurisdiction in the matter to which the 


‘reference relates. Incorporating the deñ- 


nition of the ‘expression ‘court? as set 
out in Section 2 (c) in sub-section (1) of 
S. 31 would mean that the award will 
have to be filed in that court in which 
the suit in respect of the dispute involv= 
ed in the award: would have ‘been requir- 
ed to be filed. This is quite consistent 
with the provision contained in sub-s. (2) 
of S. 14. So far there is ‘no difficulty. The 
scheme disclosed in sub-ss_ (2), (3) and (4) 
of S. 31 clearly indicates that to the ex- 
clusion of all other courts only one court 
will have jurisdiction to deal with the 
proceedings incidental to the reference 
and the arbitration. “‘Sub-sec. (3) ‘clearly 
points in this direction when it provides 
that all applications regarding - the con- 


ws 
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duct of, arbitration .proceedings or. other- 
wise arising out, of such proceedings shall. 
be made to the court where the award 
has been or may-be filed and to no other 


court. Then comes sub-sec, (4). It opens ` 


with .a non obstante clause and is com- 
“prehensive in character. The non obstante 
clause excludes anything anywhere con- 
tained in the whole Act, or in ‘any other 
law. for the time being in force if it is 
contrary to or inconsistent with the sub- 
stantive provision contained in sub-sec- 
tion (4). To that extent it carves out an 
exception to.the general question of 
jurisdiction of the court in which’ award 
may be filed elsewhere provided in the 
‘Act in respect of the proceedings referred 
‘to in sub-sec, (4). The provision con- 
tained in sub-sec. (4) will have an over- 
riding ‘effect in relation to the filing of 
the award if- the conditions therein pre- 
scribed are satisfied. If those conditions 


are satisfied the court.other than the one’ 


envisaged in S. 14 (2) or S. 31 (1) will be 
‘|the court in which award will have to 
be filed. That is the effect of the non 
. [obstante clause in sub-sec. (4) of Sec. 31. 
Sub-section (4) thus invests exclusive 
jurisdiction in-the court, to which an. ap- 
plication -has been: made in any reference 
and which that court is competent to 
entertain as the court having jurisdiction 
over the arbitration proceedings and all 
‘Istibsequent applications arising out of re- 


ference and the arbitration proceedings — 


shall have to bé made in that court and 
in no other court. Thus sub-s. (4) not 
only confers exclusive jurisdiction on the 
court to which an application is made in 


any reference but simultaneously ousts 
the jurisdiction of . any other 
court which may as well have 


jurisdiction in. this behalf. To illus- 
trate the point, if an award was required 
to be filed under S. 14 (2) read with Sec- 
tion 31 (1) in any particular court as be- 
ing the court in which a suit touching 
the subject-matter of award would have 
been required to be filed, but if any’ ap- 
plication in the reference under the Act 
has been: filed in some other court which 
.was competent to entertain that applica- 
tion, then to: the exclusion of the. 
mentioned court the latter court alone, 
in. view of the overriding effect. of : the 
provision contained in S. 31 (4), 
have jurisdiction to entertain the. award 
and the award. will have to be filed in 
that.-court alone and no .other court will 
i have doriscichon, to eritertain the | same. 


; "16." “The provision“ ‘Contained < ‘in: “ibs 
sec.’ (2)-of S) 14° will neither be: rendéred. 


\ 


-first — 


will. 


otiose nor, stand in disharmony ‘on .: the] 
construction: thatwe place on sub-sec. (4) 
of S.. 3r because the expression ‘court’ asf 
defined in S. 2 (c) will have to be adher- 
ed to unless there is anything repugnant 
in the subject or context in which it is 
used. . Therefore, the expression ‘court’ as 
used in S. 14 (2) will have to be vunder- 
stood in this background. . 


17. On a pure grammatical construc- 
tion as well as taking harmonious and | 
overall view of the various. provisions . 
contained in the Act it is: crystal. clear 
that ordinarily that court will have juris- 
diction to deal with the questions arising 
under the Act, except the one in Chap- 
ter IV, in which a suit with regard to the 
dispute involved in the arbitration would 
be required to be filed under the provi- 
sions of the Civil P. C. However, where 
an application is made in any reference 
to a court competent to entertain it, that 
court alone will have jurisdiction over 
the arbitration proceedings and all sub-|. 
sequent applications arising out of that 
reference and the arbitration proceedings} 
shall have to be made in that court aloné 
and in no other court." - 


18. In this case an application was — 
made to Delhi High Court under S. 20 o 
the Act for a direction to file the arbi- 
tration agreement.in the court. As pro- 
vided in sub-sec, (2) of S. 20, the pro-} 
ceeding ‘was numbered as a‘suit. The suit] 
ended in an order of reference to -thej 
arbitrator, the 2nd respondent, A subse- 
quent application was ` made. to Delhi 
High Court under S. 5 read with S., 11 of 
the Act for removal of the 2nd respon-}’ 
dent as arbitrator. On this application be- 
ing dismissed, the matter was brought to 
this court in appeal being Civil Appeal). 
No. 17 of 1977. By the decision of this 
court in the appeal the 2nd respondent 
was removed as arbitrator’ and the’ 3rd 
respondent: was appointed as sole arbi-} . 
trator, Indisputably, therefore, the arbi-|. : 
trator was appointed by this court... The!- 





- order appointing the 8rd respondent. as: 


arbitrator gave a further direction that 
the arbitrator shall enter upon the refer- ' 
‘ence within 15 days from the date of the 
order of the court and he should try to 
dispose of the same as, expeditiously as} 
possible. The final order was that the ap- 
peal, was disposed. of in terms hereinabove] . 
indicated. A contention that ‘thereafter 


this court was. not in seisin of the matter}. ` 


was ‘urged’ relying upon “the fact that the} . 
~ appeal. was disposed ‘of. by the order o ; 
. the court and: that: there. was ‘no. further. 
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proceeding before this court. This con-: 


tention has merely to be stated to be re- 
jected,.as will be presently pointed-- out. 
After the disposal of the appeal. C.M.P. 
No. ‘896/77 was presented to this court 
for ‘clarification and/or modification of 
ithe ‘order of the court dated January- 5; 
1977. This Court by its order dated -Feb- 
ruary 10, 1977, gave further directions 
and a specific time limit was fixed by 
this court directing the 3rd respondent as 
arbitrator to conclude the proceedings 
within four months from the date of 
order of the court. Even with regard to 
the conduct of proceedings this court 
directed that the 3rd respondent should 
proceed with the reference from the 
stage where it was left by the 2nd re- 
spondent and that not only that he may 
permit additional evidence to be led but 
he must consider the pleadings and evi- 
dence already placed before the previous 
arbitrator. This will indisputably show 
that this court had complete control over 
the proceedings before the arbitrator. 
` 19. -Mr. R. S. Narula, learned counsel 
for the appellant pointed out that sub- 
sequently an application was made by 
the appellant before Delhi High Court 
that the 3rd respondent must also re- 
solve the dispute arising out of a coun- 
ter-claim made by the appellant against 
the 1st respondent and-that this applica- 
tion was entertained by Delhi High 
Court and that therefore, it cannot be 
said that this court alone was in seisin of 
the matter or was seized of the matter. 
There is no substance in this contention 
because the ist respondent had chal- 
lenged the jurisdiction of Delhi High 
Court to entertain the same and ultimate- 
ly the application filed by the appellant 
was dismissed, albeit upon a compromise 


between the -parties enlarging the juris- 


diction of the arbitrator by consent. But 
the petition having been dismissed and 
the contention having been taken as to 
jurisdiction, it cannot be said that Delhi 
High Court had control over the arbitra- 
tion proceedings, In the light of this un- 
controverted evidence in view of the pro- 
vision contained in sub-sec. (4) of S. 31 
the arbitrator will have to file the award 
in this court and he rightly approached 
this court upon a notice being given. by 
the Ist respondent for filing the award in 
this -court. ` 


20.' Curiously, an officer of this Court 
took it into his head to advise the arbi- 
trator to file the award in Delhi’ High 
Court without obtaining any direction of 
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.petition, The High Court by its 
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the. court. We must record our ‘displea- : 
sure about this’ usurpation of jurisdiction 
of the court by an officer of.this . Court. 
We say no more. In view of the fact that 
a reference was made- by this Court to 
the 8rd respondent and that this court 
gave further direction about the manner]. 
and method of conducting the arbitration 
proceedings and fixed the time for com- 
pletion of arbitration proceedings, thi 
Court alone would have jurisdiction to 
entertain the award. 


21, The view which we are taking is 
completely borne out by the decision of 
this Court in State of Madhya Pradesh 
v. M/s. Saith & Skelton (P.) Ltd., (1972) 
3 SCR 233. In that case the facts were 
that the State of Madhya Pradesh had 
entered into a contract with M/s. Saith &. 
Skelton (P.) Ltd. for the supply and erec- 
tion of penstocks for ‘Gandhi Sagar Power 
Station, Chambal Hydel Works. Clause 21 
of the contract incorporated an arbitra- | 
tion agreement. Disputes having . arisen 
between the parties to the contract, the- 
contractor. intimated to the Madhya Pra- 
desh State nominating one Shri T, R. 
Sharma as an arbitrator under Cl. 21 of 
the contract. On receipt of the intimation 
the Government nominated one Shri 
G. S. Gaitonde as an arbitrator and on 
his resignation one Shri R. R. Desai was 
nominated as an arbitrator. The arbitra- 
tors appointed Shri R. C. Soni as umpire. 
On a disagreement between the arbitra- 
tors the reference was taken over.by the 
umpire.-A petition was moved on behalf 
of the Government in the Court of the. 
Additional District Judge, Mandsaur for 
setting aside the nomination as arbitrator 
of both Shri T, R. Sharma and Shri R. R. 
Desai as also the appointment of Shri 
R. C. Soni as umpire. The learned Addi- 
tional District Judge held that the ap- | 
pointment of Shri R. R. Desai as arbitra- 
tor and Shri R. C. Soni as umpire was 
invalid. The contractor filed. an appeal 
before the High Court of Madhya Pra- 
desh which was converted into a revision © 
order 
dated August 6, 1970, appointed Shri R. C. 
Soni as the sole arbitrator and to that 


‘extent modified the order of the Addi- 


tional District Judge. The State approach- 
ed this Court by petition for special leave. 


‘to appeal which was granted. This Court 


by consent of both the parties appointed 
Shri V. 5. Desai, Senior Advocate of this 
Court as the sole arbitrator. During the 
pendency of the proceedings, this Court 


gave directions to.call for the records and 
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to be sent to the arbitrator. The Court 


also extended time initially granted to 


the arbitrator to complete the proceed- 
ings. The arbitrator thereafter gave his 
award and filed the same in the Supreme 


Court. A petition was filed by the Con- 


tractor for passing a judgment and decree 
according to the award, The State filed 
a petition praying for an order declining 
to take the award on its file or in any 


-vent to set aside or modify the same. 


On behalf of the State it was, inter alia, 
contended that the Supreme Court is not 
the court contemplated by S. 14 (2) read 
with S. 2 (c) of the Act where the award 
can be filed. Negativing this contention 
this Court held as under: 


“According to Mr. Shroff the award 
should. have been filed, not in this Court, 
but in the Court of the Additional Dis- 
trict Judge, Mandsaur, as that is the 
Court which will have jurisdiction to 
entertain the suit regarding the subject 
matter of the reference. We are not in- 
clined to accept this contention of Mr. 
Shroff. It should’ be noted that the open- 
ing words of Section 2 are “In this Act, 
unless there is anything repugnant in the 
subject or context”. Therefore the ‘ex- 
pression “Court” will have to be under- 
stood as defined in Section 2 (c) of: the 
Act, only if there is nothing repugnant 
in the subject or context, It is in that 
light that the expression. “Court” occur- 
ring in Section 14 (2) of the Act will have 
to be understood and interpreted. It. was 
this Court that appointed Shri WVW. S. 
Desai on January 29, 1971, by consent of 
parties, as an arbitrator and to make his 
award, It will be seem that no further 
directions: were ‘given in the said order 
which will indicate that this Court had 
not divested itself of its jurisdiction to 
deal with the award or matters arising 
out of the award, In fact, the indications 
are to the contrary. The direction in the 
order dated January 29, 1971; is that the 
arbitrator is “to make his award”. Surely 
the law contemplates further steps“ to be 
taken after the award has been made, 
and quite naturally the forum for taking 
the further action is only: this- court. 
There was also direction to the effect 
that the parties are at liberty to- apply 
for extension. of time for making. the 
award. In the absence of any other court 
having been invested with such jurisdic- 
tion by the order, the only conclusion 
that is possible is that. such a request must 
be made only to the court which passed 


that order, namely, this court, 
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Fhat this court retained completė con- 
trol over the arbitration proceedings is 
made clear by its orders dated February 
t, 1971 and. April 30;, 1971. Om the former 
date, after hearing. counsel for both the 
parties, this court gave direction that the 
record of the arbitration proceedings he 
called for and: delivered to the sole arbi- 
trator Mr. V. S. Desai. On the latter date, 
again, after heating the counsel, this. 
Court. extended the time for making the 
award by four months. and further per- 
mitted the arbitrator to hold the arbitra- 
tion proceedings at Bombay. The. nature: 
of the order passed. on January 29, 1971, 
and the subsequent proceedings, referred: 


_ to above, clearly shaw that this. court re- 


tained. full contral over the: arbitration. 
proceedings. 

Mr. Shroff referred: us to the fact that 
in the order dated January 29;. 19%, it is 
clearly stated: “The appeal is allowed”. 
According te him, when the appeal has 
come to an end finally, this. court. had: 
lost all jurisdiction regarding the arbi~ 
tration proceedings, and therefore: the fil- 
ing, of the award should be only in the 
court as defined in Section 2 (c) of the 
Act. Here again, we are not. inclined: to 


accept: the contention. of Mr. Shroff That 


the appeal was allowed, is no: daubt cor- 
rect. But the appeal, was allowed by: sef- 
ting, aside the order of the High Court and 
this court in turn appointed. Mr. V? 8: 
Desai as. the sole arbitrator. Al other 
directions. contained in: the order dated: 
January 29, 1971, and the further pra- 
ceedings, as. pointed out. earlier, indicate 
the. retention of full. control by this: Court 
over the. arbitration proceedings.” 
The reasoning therein will mutatis 
mutandis apply to. the facts. which. are 
more or less identical in the case before 
us.. Therefore, both on principle and. ox 
authority this. Court alone will have 
jurisdiction for the filing of the. award. 
22. Mr. Narula ‘contended. that the 
decision of this*Court in Kumbha Mawi 
v. Union of India, 1953 SCR 
878: (AIR. 1953 SC 313) will in- 
dicate that S. 31 (4) is not confined to ap- 
plications made after the reference is 
made or during the pendency of the re- 
ference but may take within its sweep 
an application made earlier to the refer- 
ence. ‘being. made. And' that. if such an apr 
plication is made that court alone will 
have jurisdiction to entertain subsequent 
applications. Proceeding from this basis 
Mr. Narula contended: that the initial 
application under Section 20 for filing the 
arbitration: agreement was made to Delhi 
High Court and,‘ terete a all: subsequent 
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applications. will have to be made 
to that court alone. In Kumbha 
Mawji's case a contention was raised 


-before this Court that Section 31 (4) is 
merely confined to applications during 
tthe course of pendency of a reference to 
arbitration. This Court after analysing 
the scheme of Section 31, held that there 
is mo conceivable reason why the legisla- 
ture should have intended to confine the 
‘operation of sub-section (4) only to ap- 


plications made during the pendency of, 


an arbitration, if as is contended, ‘the 
{phrase “in any reference’ is to be taken 
as meaning ‘in the course of a reference’. 
Uitinately this Court held that the phrase 
“in any reference’ used in sub-section (4) 
oi ‘Section 31 means- “in the course of any 
reference’, and concluded that Sec. 31, 
sub-section @) would vest exclusive 
jurisdiction in the court in which an ap- 
plication for the filing of an award ‘has 
‘been first made under Section 14 of the 
Act. We fail to see how ‘fhis 
would help in answermg-the™ contention 
canvassed on behalf of the appellant. im 
fact the decision ‘im Kumbha - Mawji’s 
case was further explained iby this Comt 
in Union of India w. Surjeet Singh Atwal, 
(1970) 1 SCR 351: (AIR 1970-SC 189). The 
vontention in the latter case was whe- 
ther an application under Section 34 of 
the Act for stay of ithe suit was an ap- 
glication made in a reference within the 
meaning of Section 31 (4) of the Act and, 
therefore, subsequent application can 
poly be made te that court in which 
stay of the suit was prayed for. In sup- 
port of this rontention reliance was plac- 
ed on Kumbha Mawji’s case urging that 
fhe expression “in any reference’ under 
Section 31 (4) of the Act is camprehen- 
ive enough to’ cover application ‘first 
made after the arbitration ts completed 
and a final award made and the sub- 
Section is mot confirmed to applications 
made during the pendency of ‘the arbi- 
tration proceeding. Wegativing ‘this con- 
tention this Court held that accepting tthe 
wider meaning given to the phrase “in 
any reference’ as implying ‘in the course 
wf a reference’ an application under 
Section 34 is not an application ina re- 
ference within the meaning of the phrase 
as elaborated in Kambha Mawiji’s case. 
The Court took notice of various.sections 
under which an application can be made 
-before a reference has been made. There- 
fore, the decision in Kumbha Mawijji’s 
case would not mean that a proceeding 
earlier to the reference in a court would 


clothe that court with such jurisdiction 
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decision ~ 
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as to render the provision contained in 
Section 31 (4) .otiose. = : 
‘23. Mr, Narula lastly urged that if 
this Court were to arrogate jurisdiction 
to itself by putting on sub-section (4) of 
Section 31 a construction as canvassed for 
on behalf of the ist respondent it would 
deprive the appellant of its valuable 
right to prefer an appeal under the Let- 
ters Patent and approach’ this Court 
under Article 136 of the Constitution. If 
this Court has jurisdiction to entertain 
the award and this Court in view of Sec- 
tion 31 (4) alone has jurisdiction for 
entertaining the award meaning that the 
award has to be filed in this Court alone 
and no other, the same cannot be defeat- 
ed by a specious plea that the right of 
appeal would be denied. In an iden- 
tica situation in M/s. Saith & Skel- 
ton {P.) Ltä. case, (AIR 1972 SC 1507) 
this Court held that-the award has 
ta be filed a this Court alone which 
would ‘certainly negative an oppercunity 


to appeal because this is the final court. 


Conceding as held by this Court in Gari- 
kapatti Veeraya v. N. Subbiah Chou- 
dhury,. 1957 SCR 488: (ATR 1957 
BC 540), that the right of appeal 
is a vested right and such a right 
to enter the superior court accrues to the 
litigant and exists as en and from the 
date the lis commences, in the view we 
are taking such a right is not denied or 
defeated because the highest court to 
which one can come by way of appeal 
wiil entertain all contentions that may 
have to be canvassed on behalf of ihe ap- 
pellant. The door of this Court is not 
being closed to the appellant. In fact the 
door is being held wide ajar for him to 
raise all contentions’ which one can, raise 
in a proceeding in an originating sum- 
mons. Therefore, we see no-merit in this 
contention and it must be rejected. 


24. Accordingly we allow CMP. 
Mo. 14079 of 1977 and declare that this 


_Gourt is the Court having exclusive juris- 


diction wherein the award dated Novem- 
ber 11, 1977, should be filed and we fur- 
ther direct the ist respondent to approach 
the Registrar of the Delhi High Court. 
to collect the award along ‘with the record 
ef proceedings sf the 3rd respondent in 
the reference made by this Court and 
the same be. filed in. this 
Court. We direct that on the 
receipt of the Award and the pro- 
ceedings a notice of the filing of the 
award should be issued to the appellant 
and the ist respontent.and the further 
proceedings should be held. The costs of 
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the present ‘hearing will abide the” final 
< outcome of the matter. 
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Smt. Kavita, Petitioner v. State of 
` Maharashtra and others, Respondents: 


‘Constitution of India, Art. 32 — Habeas. 


corpus — Procedure — Earlier petition 
dismissed — Subsequent petition virtual- 
, ły seeking review of earlier petition — 
‘Plea that some similar grounds awaiting 
decision of Constitution Bench and there- 
-fore the petition be heard with those 
cases — Not allowed. as it is open to seek 
review of earlier petition thereafter or 
to file fresh petition — 
not pressing certain plea in earlier peti- 
tion though petitioner was aware that 
other cases on similar point are pending 
before Supreme Court — Petition not 
admitted. (Para 1) 


Cases. Referred: Chronological Paras. 


- AIR 1981 SC 728: 1981 Cri LJ 288 1 
AIR 1981 SC 1641: 1981 Cri LJ 1262 1 


ORDER:— This is an application under 
Art. 32 of the Constitution for the issue 
of a Writ of Habeas Corpus to release the 
detenu, Sunder Shankardas Devidasani, 
detained under the. provisions of the 
COFEPOSA. An identical writ petition 
-on almost the same grounds was rejected 
by us on July. 28, 1981 (since reported in 
AIR 1981 SC 1641) after a full-dressed 
‘debate. At that hearing the detenu . was 
represented by Shri Ram Jethmalani. He 
is now represented by Shri R. K. Garg. 
The grounds now taken in the petition 
are generally the same as the grounds 
taken then, except that the present peti- 
tion contains a trenchant criticism of 
the judgment pronounced by us on July 
28, 1981 arid asks for a virtual review of 


the earlier judgment. Advantage has been . 


| taken of our ruling in Lallu Bhai v. Union 
of India. (AIR 1981 SC 728) that the prin- 
_¢iple of res judicata is not applicable in 
- all its vigour in applications for that issue 
of writs of Habeas Corpus,. and, instead 
of filing a petition for review, the’ pre- 
sent independent writ petition has been 


filed.. We have heard the learned counsel > 


at great length and we are unable to find 
1 Se ee ee 
I¥/1Y/E14/81/DVT 


Kavita v., ‘State of Maharashtra 


Petition. allowed. ` 


Petitioner also: 


-tutional question was 


A. I. R. 
any ground justifying the admission of 
this writ petition. One’ ground is that 
some of the grounds, particularly the one 
relating to representation by a counsel 
before the Advisory Board, is awaiting 
decision by the Constitution Bench in 
other cases and therefore the present writ 
petition may also be heard by a Consti- 
tution Bench. We do not see any reason 
to adopt such a course. We have express- 
ed our view on the question raised before 
us and if our view is later found to be 
wrong in the light of what may be said 
by. the ‘Constitution „Bench it will be open 
to the petitioner to seek a review of our 
judgment or file another writ petition, 
as he may be advised. Another ground 
now taken is about the vires of the 
COFEPOSA, the argument being that its 
inclusion in the Ninth Schedule of the 
Constitution offends the basic: structure 
of the Constitution.: This ground was 
hinted at but not argued on the earlier 
occasion. It was not raised in the writ 
petition ‘at that time. It could not be that 
the petitioner was not properly advised. 
According to Shri Garg the question of 
legality of the inclusion of the _ COFE- 
POSA in the Ninth Schedule of the Con- 
stitution is pending decision in other writ 
petitions. Those writ petitions are said to 
have been pending even when we heard 
the earlier writ petition. I do not think 
the applicants and ‘their advisers were 
unaware of the pendency of the writ 
petitions in which the question was be- 
ing canvassed. On the other hand we 
were told by the counsel that no consti- 
proposed to` he 
argued. The petitioner having deliberate- 
ly and advisedly not chosen to raise, the 
question in the earlier petition, we do 
not think we will be justified in admit- 
ting this writ petition. We may add that 
we are‘also not satisfied even prima facie 
how the basic structure of the Constitu- 
tion is affected, We, however, leave it 
open to the petitioner to file an applica~ 
tion for review or file an independent 
writ petition, as he may be advised, after 
this Court decides in other cases, the 
question now posed before us. The, ap- 
plication is dismissed. 


Application dismissed. 
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. AIR 1981 SUPREME COURT 2085, 

(From: (1966) 70 Cal WN 199) - 

P. N. SHINGHAL AND D. A. DESAI, JJ. 


` ‘Civil Appeals Nos. 2407 and 2408 of 
1968, D/- 9-10-1980. 


.Ramji Dayawala & Sons | (P.) Ltd, Ap- o 


pellant v. Invest Import, Respondent, 


(A) Evidence Act (1 of 1872), S. 3 — 
‘Evidence — Appreciation of proof — 


Proof of handwriting — Not proof facts 


im a document. (1966) 70 Cal 
Reversed. 

Undoubtedly, mere proof of the hand- 
writing of a document would not tanta- 
mount to proof of all the contents or the 
. facts stated in the document. if the truth 
of the facts stated in a document is in 
issue mere-proof of the handwriting and 
execution of the document would not 
furnish evidence of the truth of the facts 
or contents of the document. The truth 
or otherwise of the facts or contents so 
stated would have to be proved by ad- 
missible evidence i.e. by the evidence of 
those persons who can vouchsafe for the 
truth of the facts in issue. 

Held that the letter dated 10th July, 
1961 and the cable dated 13th July, 1961 
sent by- the appellant and received by 
the respondent, would show that the arbi- 
tration agreement to refer disputes to a 
foreign arbitral tribunal in the draft 
agreement -was not acceptable to the ap- 
. pellant though the other terms were ac- 

ceptable. The appellant repudiated the 

arbitration agreement soon ` after the 
agreement was signed when the Manag- 
ing Director of the appellant was in Bel- 
grade and took the follow up action by 
sending a cable reiterating and repeating 
_the objection immediately after his re- 
turn to India. In this case one J who filed 
an affidavit on behalf of the appellant 
_ referred to the averments in the letter 
and the cable. He was a principal officer 
and constituted attorney of the appellant 
company. Once the receipt of the letter 
and the cable were admitted’ or proved 
coupled with the fact that even after the 
dispute arose and before the suit in this 
case was filed, in the correspondence. that 
ensued between the parties, the respon- 
dent did not make any overt or covert 
reference to the arbitration agreement, 
and utter failure of the respondent to 
reply to the letter and the cable contro- 
verting the avermenis made  therem 
would unmistakably establish the 
of the averments made in the letter. The 
_averments contained in the letter and the 


KX/JY/P782/80/DHZ 


WN 199, 


` Ramji Dayawala & Sons (E) Ltd. v. Invest Import., 
z cable- were „satisfactorily proved. , 


` acceptance. Where there is a mistake 


truth ` 


S. C. -2085 


70 Cal - WN. 199, Reversed. (Para 16) 
` (B) Contract Act (8 of 1872), S. 2 — 


(1966) `. 


Offer and acceptance — What constitute. ` 


(1966) 70 Cal WN. 199, Reversed. 


of a suggestion may be sub silentio rein- 
forced by the subsequent condi:ct. 
it is that the general rule is that an offer 
is not accepted by mere ‘silence on the 
part of the offeree. There may, however, 
be further facts which taken together 
with the offeree’s silence’ constitute 
acceptance. One such case is where a 
part of the offer was disputed at the ne- 
gotiation stage and the original offeree 
communicated that fact to the offerer 
showing that he understood the offer in a 
particular „sense. This communication 
will probably amount to a counter-offer 
in which case it may be that mere silence 
of the original offerer will constitute his 
as 
to terms of a document, amendment to 
the draft was suggested and a counter- 
offer was made, the signatory to the ori- 
ginal contract is not estopped by his 
signature from denying that he intended 
to make an offer in the terms set out in 
the document. Where the contract is in 
a number of parts it is essential to the 
validity of the contract that the con- 
tracting party should either have assent- 


‘ed to or taken to have assented to the 


same thing in the same sense or as it is 
sometimes put, there should be’ consensus 
ad idem. And from this it follows that a 
party may be taken to have assented if 
he has so conducted’ himself as to. be 
estopped from denying that he has -so 
assented. Even apart from this, it would 
still be open to the party contending no- 
vatio to prove that he had not accepted 
a part of the original agreement though 
it has signed the agreement containing 
that part, (1951) 1 All ER 482, Rel. on, 
(1966) 70 Cal WN 199, Reversed. 


(Para 17) 
(C) Evidence Act (1 of 1872), S. 17 — 
Admissions — Value of — Admission, 


unless explained, furnishes the best evi- 
dence, (1966) 70 Cal WN 199, Reversed. 
(Para 17) 


(D) Constitution of India, 
Finding of fact — Interference by Sup- 
reme Court, ; 

A finding of fact recorded by the High 
Court overlooking the incontrovertible 
evidence which points to. the- contrary 
and, therefore, utterly unsuStainable can- 


not come in the way- of. the Supreme . 


In the facts of a given case acceptance - 


True — 


an . 


Art. 133 — - 


x 
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Court reaching a correct conclusion on 
facts and the examination of 
dence by the Supreme Court cannot be 
impeded by a mere submission that the 
Supreme Court does not interfere with 
finding of fact. (Para 17) 

(E). Arbitration Act (10 of 1940), S. 34 
— Civil P. C. (1908), S. 151 — Application 
for stay of suit — Burden of proof. r 
70 Cal WN 199, Reversed. 


If tke application for stay filed by | a 
party. purported: to be under S. 34 of the 
Arbitration Act granting of stay of the 
suit is within the discretion of the court. 
The expression “such authority may 
‘make an order staying the proceedings” 
clearly indicates that the Court has a dis- 
cretion whether to grant the stay and 
thereby compel the parties to abide by 
the contract. or the Court may refuse to 
lend its. assistance by undertaking to ad- 
fudicate the dispute by refusing the stay. 
Tf the application is under S. 151, C.P.C., 
undoubtedly the Court will still have a 
discretion in exercise of its inherent juris- 
diction to grant stay of the suit or refuse 
the same bat the approach of the Court 
would be different. If S. 34 of the. Arbi- 
‘tration Act, 1940, is attracted, ordinarily 
the approach of the Court would be to 
see that people are held to their bargain. 
Therefore, the party who in breach of 
arbitration. agreement institutes an action 
before the Court, the burden would be on 
such party to prove why the stay should 
be refused. On the other hand, if the ap- 
plication is under S. 151, C.P.C., invoking 
inherent jurisdiction of the. court to 
-grant stay, the burden will . be on the 
party seeking stay to. establish facts for 
exercise of discretion in. favour of such 
party. (1966) 70 Cal WN 199, Reversed. 

; (Para 19) 

(©) Evidence Act (1 of 1872), Ss. 101- 
104 — Burden of proof — Where both 
the parties have led. evidence, the burden 
of proof. would -assume secondary im- 


portance, (Para 19) 
(G) Constitution of India, Art. 133 :— 
Exercise of discretion by trial Court .— 


Interference by. appellate Court. (1966) 


70 Cal WN. 199, Reversed. 


Where the trial Court has a discretion 
in the matter, the appellate- Court would 
not or dinarily substitute its discretion in 
place of the discretion exercised by the 
trial Court. ‘But where the trial Court 
ignoring the relevant evidence, side 
tracking the approach ‘to be adopted . in 
the matter and. overlooking various 
relevant considerations, has exercised ‘its 
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the evi- . 


ALR. 


discretion one way, the appellate Court 
keeping in view the fundamental princi- 
ple can and ought to interfere because 
when it is said that a matter is within 
the discretion of the court it is to be ex- 
€rcised according to well established 
judicial principles, according to reason 
and fair play, and not according’ to whim 
and caprice. (1966) 70 Cal WN 199, Re- 
versed. (Para 20) 
- (B) Civil P. C. (5 of 1908), O. 20, R. 1 
— Power of court to consider subsequent 
events. 


In the very nature of action for evic- 


_tion on the ground of: personal require- 


ment, the court has not only to be satis- 
fied that the requirement was present at 
the date of institution of the action but 
continued to exist at the time of decree 
and has to mould the decree accordingly. 
(Para 23) 

(i) Arbitration Act (10 of 1940), S. 34 
— Stay of suit — Exercise of discretion 


by Court — Considerations. (1966) 70 
Cal WN 199, Reversed. 
When parties by contract agree to 


arrange for settlement- of their disputes 
by a Judge of their choice, by procedure 
of arbitration voluntarily agreed upon, 
ordinarily the. Court must hold the par- 
ties to their bargain, ‘As a corollary, if 
a party to a subsisting arbitration agree- 
ment in breach or violation of the agree- 
ment to refer dispute to. arbitration ap- 
proaches the Court, the Court would not 
lend its assistance to such a party and 
by staying. the suit compel the party in 
breach to abide by its contract. When 
the parties have agreed to an arbitration 


‘by a foreign arbitral tribunal the case for 


stay would be stronger than if there was 
a domestic arbitration agreement. This 
proceeds on the assumption that parties 
not only sought and agreed upon- the 
forum: for resolution of dispute but also 
the law according to which the dispute 
would be resolved. However, this is not 
an absolute rule.. Granting or refusing to 
grant stay is still a matter within the dis- 
cretion of the Court. How discretion 
would be exercised in' a. given case would 
depend upon various ‘circumstances, 


The entire evidence both of the appel- 
lant and the respondent was in this 
country; the contract: as a whole was 
executed and carried out in this country; 
the claim as a whole arose in this coun- 
try; the appellant was a company incor- 
‘porated in- this. country and the respon- 
dent was having its office in this coun- 
try; and the respondent was not moti- 
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vated by any principle to have the deci- 
sion of the foreign arbitral’ tribunal at 
Paris but the principal object of the re- 
spondent was merely to make it more 
difficult, if not impossible, for the appel- 
lant to assert the claim. Add to this two 
other vital considerations, viz. that’ the 
cost of arbitration at Paris would be so 
disproportionately high to the claim in- 
volved in adjudication that one would 
never think of incurring such a huge cost 
to realise such a sum claimed, and the 
restriction on the availability of foreign 
exchange, another vital - relevant consi- 
deration, The sum total of all these well 
established circumstances clearly indi- 
cated that this was a suit in which when 
discretion was exercised on well settled 
judicial considerations no court would 
grant stay of the suit filed by the appel- 
lant and the stay had to be refused. Case 
law discussed. (1966) 70 Cal WN 199, Re- 
versed, (Paras 22, 29) 


(J) Arbitration (Protocol and Conven- 
tion) Act (6 of 1937), S. 3 — “If any party 
to a submission made in pursuance of an 
arbitration agreement to which the pro- 
tocol set forth in the First Schedule as 
modified by: the reservation subject to 
which it was signed by India applies” — 
Meaning of — Applicability — Submis- 
sion made in pursuance of agreement 
necessary. (1966) 70 Cal WN 199; Re- 
versed. . 


The important expression in S. 3 to 
be noted is: “if any party to a submission 
made in pursuance of an arbitration 
agreement to which the protocol set 
forth in the First Schedule as modified 
by the reservation subject to which it 
was signed by India applies”, This ex- 
pression postulates an agreement to 
which the protocol set forth in the First 
Schedule as modified by the reservation 
subject to which it'was signed by India 
applies and a submission made in pursu- 
ance of such agreement, Now, both India 
and Yugoslavia have ratified the protocol 
modified by the reservation subject to 
which it was signed by India. Section 3 
is, however, not attracted merely where 
an agreement as set forth in the First. 
Schedule is subsisting between the par- 
ties but the next step ought to have been 
taken before proceedings can be stayed 
in exercise of the power conferred by 
S. 3, viz. submission made in pursuance 
. of such an agreement. In this case while 
there was an agreemént as contemplated 
by First Schedule to 1937 Act, there was 
"no submission made in pursuance of such 
agreement and, therefore, the application 


Ltd. v. Invest Import 
- of the party could not have been enter- 
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(1962) 2 WLR 525: 


“ATR 1945 PC 174 
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tained under S. 3. AIR 1971 SC 1, Rel. on, 
(1966) 70 Cal WN 199, Reversed. i 
(Paras 32, 33) 
(K) Foreign Awards (Recognition and 
Enforcement) Act (45 of 1961), S. 3 — 
Applicability. 
Yugoslavia has not ratified the protocol 
pursuant to which 1961 Act was enacted 
and, therefore, the party cannot maintain 


_its application- under S. 3 of the 1961 Act. 


‘(Para 33) 
Cases Referred: Chronological - Paras 
AIR 1975.5C 1409: (1975) 3 SCR 958 23 
AIR 1971 SC 1: (1970) 3 SCR 53 25, 


(1966) 1 WLR 1235 
Price v. Milner 
AIR 1963 SC 1044: (1964) 1 SCR 19 19, 

~ 28, 25, 26 

(1962) 1 All ER -92: 
` (1962) 2 QB 300, Davies v. Sweet -17 
(1958) 1_All ER 333: (1957) 2 ‘Lloyd’s 
Rep 551, The Fehmarn’s case 27 
(1957) 2 All ER 707: (1957) 1 WLR 815, 
The Fehmarn’s case 26, 27 
(1951) 1 All ER 482: (1951) 2 KB 1: (1951) 
Y TLR 423, R. .v. Fulhan, Hammer- 
smith and Kensington ` Rent Tribunal, 
‘ex parte Zerek 17 
. 16 
(1922) 11 Lloyd’s Rep 6, Cwners of Cargo 
Ex “Athenee” v. Athenee 22, 23 
(1916) 2 Ch 187: 115 LT 4: 85 LJ Ch 460, 
Perry v. Suffields Ltd. : 17 
1913 AC 241: 108 LT 434: 82 LJKB 684, 
Bristol Corporation v. John Aird & Co. 
22, 28 
(1770) 98 ER 327: 4 Burr 2527, R. v. 
Wilkes . 20 


Mr. P. K. Chatterjee, Sr. Advocate 
(Mr. P.. K. Mukherjee, Advocate with ` 
him), for Appellant; M/s. S. C. Majum- 
dar and Mr. Arvind Kumar, S. Dasgupta 
and Mrs. L. Arvind and Miss Karabi 
Banerji, Advocates, for Respondent. 


DESAI, J.:— Protracted, time consum- 
ing, exasperating ‘and atrociously ex- 
pensive court trials impelled an alterna- 
tive mode’ of resolution of disputes be- 
tween the parties: arbitrate—don’t liti- 
gate. Arbitration being a mode of reso- 


. 32, 33 
:. (1966) 2 All ER 780, 
1 


‘lution of disputes by a Judge of . the 
-choice of the parties was considered prè- 


ferable to adjudication of disputes by 
court. If expeditious, less expensive reso- 
lution of disputes by a Judge of the 
choice of the parties was the consumatien 
devoutly to be wished through arbitra- 
tion, experience shows and this case illus- 
trates that the hope is wholly belied be- 
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cause -in the words of Edmond Davis, J.. 
in Price v. Milner, (1966) 1 WLR 1235, 
these may be disastrous proceedings, 


2. A petty labour contractor in search 
of its labour charges in a paltry amount 
‘of Rs. 4,25,343-00 from a giant foreign 
engineering and construction company 
which had undertaken to erect a thermal 
power station at Barauni in Bihar State 
under a contract dated February 27, 1960, 
with Bihar State Electricity Board, filed 
a suit in the year 1963 which stands stay- 
ed without the slightest progress for the 
last 17 years and with end nowhere in 
sight. Plaintiff (appellant herein), a pri- 
vate limited company, a labour contrac- 
tor, entered into a sub-contract for erect- 
ing two complete radiation type steam 
boilers as part of Thermal Power Station 
at Barauni, with the defendant Invest- 
Import, a Yugoslavia’ based company 
which in turn had entered into a contract 
with the Bihar State Electricity Board for 
setting up the power station. Plain -iff 
sub-contractor, pursuant to the sub-con- 
tract dated July 10, 1961, had to supply 
skilled labour, unskilled labour and ap- 


prentice labour, to carry out the erection - 
- appellant and the respondent out of or 


work and incidentally to do other things 
provided in the sub-contract. The con- 
tract also provided for employing extra- 
labour force as well as carrying out 
extra stipulated job for installation, sub- 
stantial alteration of design etc. as and 
when desired and directed by the prin- 
cipal contractor, respondent herein. . In 
carrying out the work undertaken under 
the sub-contract, the plaintiff claims that 
it carried out some extra work for which 
it was entitled to recover Rs. 70,000 from 
the respondent. There were also other 
claims made by the appellant which were 
not satisfied or met with by the respon-, 
dent -with the result that the ‘appellant 
filed Suit No. 1359/63 on the original side 
of the-High Court at Calcutta on Aug. 1, 
1963, to recover Rs. 4,25,343-00 from the 
respondent. The split up of the total claim 
has been set out in the particulars ap- 
pended to para .16 of the plaint. The 
appellant also annexed sub-contract be- 
tween the appellant and the respondent 
as Arinexure ‘A’ to the plaint. On Aug. 2, 
1963, on a notice of motion taken out by 
the’ appellant, a learned single Judge of 
the High Court granted an ad interim ex 
parte injunction restraining the respon- 
dent from withdrawing the money due 
to i: from the Bihar State Electricity 
Board. 


3. Pursuant to service of notice of 
motion taken out by the appellant, on 
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‘principal contention taken in the 
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August 8, 1963, the respondent appeared 
through one Ilija Kostantinovic, Manager 
of the respondent company posted at its 
Office at 36, Ganesh Chandra Avenue, 
Calcutta, and moved an application pur- 
porting to be under S. 151 -of the Code 
of Civil Procedure, contending, inter alia 
that the sub-contract between the appel- 
lant and the respondent incorporates an 
agreement to refer all the disputes aris- 
ing out of the sub-contract to arbitration 
and, therefore, the suit should be stayed. 
The clause spelling out agreement to 
refer disputes to arbitration was repro- 
duced in the petition. It reads as under: 


“Any mutual disputes should be settled 
in mutual agreement, however, should 
they fail to reach an agreement in the 
way, both contracting parties accept the 
jurisdiction of the Arbitration ky the 
International Chamber of Commerce in 
Paris with application of Yugoslav mate- 
rials and economical law.” á 

4. After setting out the background, 
of disputes between the parties, it was 
alleged in the petition for stay that in the 
circumstances set out in the petition, dis- 
putes and differences arose between the 


in respect of and/or relating to the sub- 
contraci dated July 10, 1961, and in view 
of the subsisting agreement to refer dis- 
putes or differences arising under or out 
of the sub-contract between.the parties 
to arbitration, the suit filed by the appel- 
lant should be stayed. It was also aver- 
red that if the provisions of Arbitration 
Ac; did not apply the Court should in ex- 
ercise of its inherent jurisdiction injunct | 
the plaintiff-appellant from procseding 
with the suit instituted by it. There were 
further averments praying for vacating 
ad interim injunction granted by the 
High Court which are no more relevant. 
The respondent annexed to the petition 
for stay the sub-contract between the 
parties dated July 10, 1961, as also some - 
correspondence that had ensued betwee 
the parties. ; 

5. Appellant filed a counter-affidavit 
sworn by one Bhikhubhai Gourishankar 
Joshi who described himself as principal 
officer and constituted attorney of the 
appellant company controverting the 
averments made by the respondent in 
the petition seeking stay of the suit. The 
coun- 
ter-affidavit was that there was no con- | 
cluded agreement between the parties to 
refer all the disputes arising out of the 
sub-contract to arbitration as contended -. 
for and on behalf of the respondent. To 
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substantiate this contention letter. dated 
July 10, 1961, the very date on which the 
sub-contract was, entered’.into.- between 
the appellant and the respondent, sent 
by the Managing Director of the appel- 
lant company as also a telegram sent by 
the same person on July 13, 1961, were 
annexed to the counter-affidavit. 

6. Ilija Kostantinovic, Manager of the 
respondent company at Calcutta filed an 
affidavit in rejoinder in which there are 
certain averments which go to the root of 
the matter and, therefore, they may bet- 
ter be extracted here. They read as 
‘under: 


“5. With rebre to the allegations 
contained in paragraph 4 of the said affi- 
davit, I reiterate the statements con- 
tained in paragraphs 3 and 4 of the peti- 
tion and I deny all allegations, which are 

contrary thereto and/or inconsistent 
therewith. 


6. With further reference to the allega- 
tions contained in paragraph 4 of the' 
said affidavit, I say that after entering 
into the contract dated July 10, 1961, and 
after executing the same, the respondent 
purported to send a letter to the peti- 
tioner seeking to modify and/or delete 
the arbitration clause contained in the 
contract dated July 10, 1961, and also 
purported to send a cable to the peti- 
tioner. The petitioner never agreed to the 
modification and/or deletion of the arbi- 
tration clause. as contained in the said 
contract or to the alleged arbitration | 
clause suggested by the respondent.” 

7. The petition for stay was set down 
for recording evidence, One Panich Sto- 
jan son of Nikola Panich, Project Mana- 
ger, Barauni Thermal Project, 4n emplo- 
yee of the respondent company was 
examined on behalf.of the respondent. 
No oral evidence was offered on behalf 
of the appellant. The learned single Judge 
by his order dated January 10, 1964, 
granted the petition of the respondent 
and stayed further proceedings in the suit 
filed by the appellant. The learned Judge 
also vacated the ad interim injunction 
granied in favour of the appellant. 

8 The appellant preferred two ap- 
peals being Civil Appeal No. 110/64 
against the order of the learned single 
Judge granting stay of the suit of the 
appellant- and. Civil Appeal No. 111/64 
against the order dated February 6, 1964, 
vacating the interim injunction granted 
in favour of the appellant. A Division 
Bench of the High Court disposed of both 
the appeals by a common judgment dated 
December 1, 1965, dismissing both’ the 


a 
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appeals. While dismissing the appeals the 
Division Bench held that there was-a 
valid subsisting arbitration -agreement be- 
tween .the parties and it was binding on 
both. the parties. It was also held that the 
claims made by the appellant in the suit 
arose out of the sub-contract which in- 
cluded arbitration agreement and, there- 
fore, the plaintiff must be bound by the 
bargain undertaken by him. The conten- 
tion of the appellant that even if there 
was a subsisting arbitration agreement, 
in the facts and circumstances of the case 
discretionary relief of granting stay of 
suit would cause irreparable hardship and 
deny justice to the appellant was nega- 
tived, 


9. Appellant then moved an applica- 
tion for a certificate under Art. 133 Q) (e) 
of the Constitution. The High Court was 
of the opinion that the appeals did in- 
volve substantial questions of law and the 
case was a fit one for appeal to the 
Supreme Court and accordingly granted 
a. certificate under Art. 183 (1) (c). Ap- 
pellant accordingly preferred these two 
appeals by certificate. 


10. At the commencement of hearing 
of the appeals Mr. P. K. Chatterjee, 
learned counsel who appeared for the 
appellant stated that by passage of time 
the prayer for injunction restraining the 
respondent from recovering its claim 
from Bihar State Electricity Board had 
become infructuous and accordingly Civil 
Appeal No. 2408/68 which was against the 
order vacating ad interim injunction 
granted by the High Court and the dis- 
missal of the appeal against that order 
was not pressed. Therefore, Civil Appeal 
No. 2408/68 would stand dismissed as hav- 
ing not been pressed. . 


il. Mr. Chatterjee in support of Civil 
Appeal No: 2407/68 canvassed four con- 
tentions before us. They are:— 
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1. There is no concluded arbitration 
agreement between the parties to refer 
the disputes arising out of the sub-con- 
tract dated July 10, 1961, to arbitration 
and, therefore, the suit cannot be stayed; 


_ 2, Alternatively, even if the Court 
comes to the conclusion that there is such 
a subsisting arbitration agreement be- 
tween the parties, prayer for stay having 
been made under S. 151 of the Code of 
Civil Procedure and/or under S. 34 of the 
Arbitration Act, 1940, read with Sec. 151, 
C.P.C., the Court should not enforce it 
in its discretionary jurisdiction in the 
facts and circumstances of the case as it 
would result.in miscarriage of justice; 
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3. In view of the provisions contained 
in Arbitration (Protocol and Convention) 
Act, 1937, the Court could not invoke its 
inherent jurisdiction under S. 151, C.P.C. 
and the special Act. would not assist the 
rêspondent because the present case is 
not covered by the provisions of the Act; 


4. This being a foreign arbitration, 
S. 34 of the Arbitration Act, 1940, is not 
attracted and the Court would have: no 
jurisdiction to grant stay of the suit filed 
by the eppellant. : 

12. The first contention is that there 
is no concluded arbitration agreement be- 
tween the parties to refer the disputes 
arising out of the sub-contract dated 


July 10, 1961, to arbitration and in ‘the. 


absence of a mutually agreed arbitration 
agreement, the respondent is not entitled 
to a stay of the snit filed -by the appel- 
lant either under S. 34 of the Arbitration 
Act or under S. 34 read with S. 151 `of 


the Code of Civil Procedure. Undoubted- . 


ly, sub-contract marked Ext, A has been 
Signed both by the Managing Director of 


the appellant company and by one Mr.. 


Petrovije on behalf of the respondent 
company. ‘Third paragraph of Art. 12 of 
sub-contract Ext. A recites an arbitration 
agreement. The provision is for a vefer- 
ence of disputes arising out of the sub- 
contract to foreign arbitral ‘tribunal, 
namely, the International Chamber af 
Commerce: in Paris. Such a clause has 
always been interpreted to spell out an 
arbitration agreement, Respondent con- 
tends that admittedly the Managing Di- 
rector of the appellant company has sign- 
ed sub-contract Ext. A which incorpo- 
rates arbitration agreement and the ap- 
pellant accepted the same and entered 
upon the work entrusted to it under Ext. 
A and, therefore, it is not now open ‘to_it 
to repudiate a part of the contract which 
provides for. reference of disputes aris- 
ing: out of the sub-contract to arbitration 
of a foreign arbitral tribunal. Appellant 
countered. by saying that fhe appellant 
accepted the principal contract but not 
the agreement to refer the dispute to 
foreign arbitral tribunal and that there 
are tell-tale circumstances on record 
which would convincingly establish ` that 
the parties were not ad idem with regard 
to arbitration clause in Ext. A. 


13. To recall, sub-contract ‘Ext. A was 
signed by the parties im Belgrade on 
‘July 10, 1961. Managing Director of the 
appellant was in Belgrade on that day. 
Or- that very day Managing Director sent 
a létter from Belgrade itself addressed 
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to the respondent at Belgrade, relevant 
portion of which may be extracted: 
10th July 1961 

VI bave signed the contract of Barauni 
Thermal Power Station work «with you. 

I have objected to the clause of Arbi- 
tration put in there in agreement which 
was deleted from our revised draft of 
agreement sent to ‘you in ‘advance. 

Arbitration clause will be acceptable to 

us if only arbitration :to ibe done in India, 
according to the rules and regulations 
and procedure of our country.” 
This letter was handed in to the respon~ 
dent on the same day on which Ext. A 
was signed and accepted by the parties 
and it would imply that it must be soon 
after the signing ceremony was over. 
Further, the Managing Director of the 
‘appellant immediately on landing in 
‘Bombay on July 13, 1961, sent a cable to 
the respondent which reads as under: ` 

“Reached safely Bombay (stop) Refer-~ 
ence fo our Ietter of 10th Jilly, 1961 re- 
garding Arbitration clause to be deleted 
from the contract document.” ~ 


Three things emerge from a conjoint 


-reading of the letter and the cable that 


‘before sub-contract Ext. A was signed 
by the parties at Belgrade, a draft of the 
intended. sub-contract was sent by the 
respondent to the appellant for its ap- 
proval and the Managing Director of the 
appellant had raised-a limited objection 
to. the arbitration clause. On behalf of 
the :appsllant it was suggested tha; there 
would be no objection to the arbitration 
clause if arbitration was to be dane in 
India. But as the ariginal draft submit- 
ted on behalf of the respondent suggest- 
ed arbitration by a foreign arbitral tri~ 
bunal stationed in Paris, the same was 
objected to on behalf of the appellant 
and its amendment was sought. Undoubt~ 
edly, Managing Director of appellant 
signed Ext. A which incorporated the 
arbitration agreement as extracted here~ 
inbefore. But the letter referred to herein 
was handed in presumably sonn after the 
signing ceremony of sub-contract Ext. A 
was over and was followed by the cable 
which not only referred to letter dated’ 
July 10, 1961, but also reiterated and 
repeated the objection to the arbitration 
clause. 

. 34. At one stage ot the proceeding the 
respondent adopted a position that nei- 
ther the letter nor the cable were recer- 
ed by it and they are not genuine docu- 
‘ments. The appellate. Bench of the High 
Court held that the letter and the cable 
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were not received by the respondent. 
This: conclusion is not only contrary to 
evidence om record: but. is reached: m utter 
_ disregard of. the admission ef the Mana- 
ges of the respondent. Ilija Kostantinovic, 
Manager af the respamdemt, . company 
stationed: at Caleuttta filed an: affidavit in 
rejoinder. The: admissions are speit. out in. 
paragraphs. § and & of the affidavit which 
‘ave extracted: hereimahave Im para G it is 
im terms admitted that the appellant. 
purported to send a letter ta the respon~ 
dent. seeking to modify and/or delete the: 
arbitration clause contained im the econ- 
tract dated July 1@,-1961, and alsa pur- 
ported tœ send a telegram: tœ the respon- 
dent. He further proceeded to state that 
fhe respondent never agreed: to the madi- 
fication and/or deletiom of the arbitra- 
tion clause. This umambiguous admission. 
unmistakably shows. that the letter andi 
the cable were received by the respon~ 
deni. Of course, again. at a ater stage 
whem Panich Stojan, Projecti Manager of 
the respondemt entered the witness bax 
to give evidence im support of the appi- 
catiom for stay he was asked at Questiom 
No. 13, whether he had any knowledge 
abaut the Tether sent by the appellant on 
July 10; 1962, relating tm the arbitration: 
` clause comtained im the agreement. The 
answer. was that the depomext had not 
received: any letter im his. department. To 
question No. £6 about the cable, the an- 
swer was that the respondent hadi not 
received amy cable also. Im cross-exanti- 
mation when. he was condrasted with the 
avermentis: im paragraph 6 of the affidawit 
of Tlija Kostantinowic,, a nebulous answer 
was. given that Mr. 
have replied to the letter and the tele- 
gram. And he admitted: that Mr. Kostan- 
tinovie was the Manager of the branch 
Office of the respomdemt company at Cal- 
cuita, Now, one employee, viz, ‘the 
‘Manager afi the respondent company sta- 
tioned at Calcutta itm terms. admitted the 
receipt of the letter amd. the cable while 
the witness who claimed to be present at 
the signing ceremony of the sub-contract 
Ext.. A. was. emphatic that the cable and 
the letter were not received and gave am 
explanation: with regard to the averments: 
af the affidavit which only show that 
the truth was atherwise, Im the face of 
ewncontreverted and unambiguous admis- 
sion in the affidavit off the Manager of 
the company one can without 
fear of eantradietiom assert that the Fetter 
and the cable were received by the re- 
spomdent. The letter and the cable would 
show that the arbitration, agreement to 
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refer disputes. fo a foreign. arbitral tribu- 
nal in the draft was not acceptable to 
the appellant though: the other terms 
were acceptable The appellant repudiat- 
ed the arbitration agreement soon after 
the agreememt was. signed. when ‘the 
Managing Directer of the appellant was 
in Belgrade andi took the follow up ac-- 
tiom by sending a cable reiterating, and 
repeating the objectiom immediately after 
his return. to India. 

15. Naw, once it is admitted and 
established that the letter and the cable 
were received by fhe respomdent, ordi- 
narily if the contents of the letter and 


. cable are mot acceptable ta respondent, a 


reply to that effect is. naturally expected: 
Contention is that respondent accepted 
the change in arbitration clause proposed 
by the appellant sub silentio coupled 
with. the subsequent conduet -it is a fact 
that the respondens did mot write back 
saying that ff the arbitration agreement 
Wasi not acceptable tea the appellant the 
sub-contract. would not be acceptable as ` 
a whole to: the respondent. On the eon- 
trary, after a specifie objection omly with 
regard to, arbitration agreement. in the 
sub-contract Ext. A by the appellant, the 
respondent: allowed the appellant. to. pro- 
ceed. further with the implementatiom and 
execution of the sub-contract, without 
controverting what the appelant had 
stated in the Ietter and the cable. This. 
would: unmistakably shaw that the re- 
spondent. accepted) the alteratiom as. sug- 
gested by the appellant im that the arti- 
tration agreement was deemed to have 
beer deleted from the sub-contract Ext. 
AL Add to this the circumstance that a 
petty labour contracter could not fave- 
heem expected to or was mot likely to 
agree to arbitration by a foreign arbitral 
tribunal stationed in. Paris because ‘it 
would he beyond its. reach to seek relief 
by arbitratiom in a foreign country. 

E6. Incidentally it was urged by Mr. 
Majumdar that ever if the court proceeds 
om the assunsptiom that the letter amd the 
cable were received, it is noft apen to this 
court to laok info the contents of the Iet- 
ter and the cable because the contents are 
not proved as the Managing Director of 
the appellant company whe is supposed 
te have signed the Fetter and the cable 
has neither entered the witness box nor 
filed: his affidavit proving the contents 
thereof. Reliance was placed on Judab v. 
Isclyne Bose, AIR 1945 PC 174. In that 
case a letter and two telegrams were ten- 
dered im evidemce and it was. observed 
thai the contents: of the letter and the 


. 
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telegram -were not the evidence. of -the 
facts stated therein. The question in that 
ease was whether the testatrix was so 
seriously ill as would result 
ment of her testamentary capacity. To 
substantiate the degree of. illness, a letter 
and two telegrams written by ‘a nurse 
were tendered in evidence. The question 
was whether in the absence of any inde- 
pendent evidence about the testamentary 
eapacity of the testatrix the contents ‘of 
the leiter could be utilised to prove want 
of testamentary capacity. Obviously, in 
these circumstances: the Privy Council 
observed that the fact that a letter and 
two telegrams were sent by itself would 
not prove the truth of the contents of the 
letter and, therefore, the contents of the 


leiter bearing on the question of lack of. 


testamentary capacity would not be sub- 
stantive evidence, Undoubtedly, mere 
proof of the handwriting of a document 
would not tantamount to proof of all the 
contents or the facts stated in the docu- 
ment. If the truth of the facts stated in 
a document is in issue mere proof of the 
handwriting and execution of the docu- 
ment would not furnish evidence of the 
truth of the facts or contents of the docu- 
ment. The truth or otherwise of the facts 
or contents so stated would have to he 
proved by admissible evidence, ie. by 


the evidence of those persons who can, 


vouchsafe for the truth of the facts in 
issue, But in this case Bhikhubhai Gouri- 
shankar Joshi who filed an affidavit on 
behalf of the appellant has referred to 
the averments in the letter and the cable. 
He is a principal officer and constituted 
attorney of the appellant company. Once 
the receipt of the letter and the cable are 
admitted or proved coupled with the fact 
that even after the dispute arose and’ be- 
fore the suit was filed, in the correspond- 
ence that ensued between the parties, the 
respondent did not make. any overt or 
covert reference to the arbitration agree- 
ment and utter failure of the respondent 
to reply to the letter and the cable con- 
. [troverting the averments made therein 
would unmistakably establish the truth 
of the averments made in the letter. What 
is the effect of averments is a different 
quéstion altogether but the averments 
contained in the letter and the cable are 
satisfactorily proved. 


17. It was, however, contended that 
once sub-contract Ext. A was admittedly 
signed and executed by the Managing 
Director of the. appellant company, sub- 
sequent attempt on behalf of the appel- 
lant to repudiate a part of the contract 


. 
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would be of no avail and the court can- 
not give effect to it except if the novatio 
suggested by the appellant is unreserved- 
ly accepted and agreed to by the respon- 
dent. In the facts of a given case accept- 
ance of a suggestion may be sub silentiol. 
reinforced by the subsequent conduct. 


_True it is that the general rule is that an 


offer is not accepted by mere silence on 
the part of the offeree. There may, how-] > 
ever, be further facts which taken .to- 
gether with the offeree’s silence constitute 
an acceptance. One such case is where 
a part of the offer was disputed at the 
negotiation stage and the original offeree 
communicated that fact to the offerer 
showing that he understood the offer in 
a particular sense. This communication 
will probably amount to a counter-offer 
in which case it may be that mere silence 
of the original offerer will constitute his 
acceptance (see Halsbury’s Laws of Eng- 
land, 4th Edn., Vol. 9, para 251). Where 
there is a mistake as to terms of a docu- 
ment as in this case, amendment to the 
draft was suggested and a counter-offer 
was made, the signatory to the original 
contract is not estopped by his signature 
from denying that he intended to make 
an offer in the terms set out in the docu- 
ment; to wit, the letter and the cable 
(Ibid, para 295). It can, therefore, be 
stated that where the contract is in a 
number of parts it is essential to the 
validity of the contract that the contract- 
ing party should either have assented to 
or taken to have assented to the same] 
thing in the same sense or as it is some- 
times put, there should be consensus ad 
idem. And from this it follows that a 
party may be taken to have assented if 


he has so conducted himself as to be 
-estopped from denying that he has so 
assented (Ibid, para '288). Even apart 


from this, it would still be open to the 
party contending novatio to prove that 
he had not. accepted a part of the original 
agreement though it has signed the agree- 
ment containing that part. It would in 
this connection be advantageous to refer 
to R. v. Fulhan, Hammersmith and Ken- 
sington Rent Tribunal, ex parte Zerek, 
(1951) 1 All ER 482, . wherein an oral 
agreement was entered into between the 
landlord and a tenant for lease of un- 
furnished premises at a weekly rent of 
35s. The landlord subsequently refused 
to grant the tenant possession unless he 
agreed to hire his furniture to the land- 
lord for one year at.a rental of £12 and 
to execute a document certifying, inter. 


alia, that. the letting was a .furnished let- 
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ting at a rent of 35s. a week. The tenant 
signed the document and entered into 
possession. Later the tenant applied to a 
rent tribunal to fix a reasonable rent for 
the premises as an unfurnished dwelling 
. house under the Landlord and ‘Tenant 
(Rent Control) Act, 1949. 


‘accepted the tenant’s evidence that thé 
premises were originally let un- 
furnished and ‘came to the con- 


clusión that the document signed by the 
tenant did not constitute a valid agree- 
‘ ment and did-not modify or replace the 
` earlier oral agreement and that the pre- 
mises were not bona fide let furnished. 
The tribunal reduced the rent to 15s. a 
week. On an application by the landlord 
for an order of certiorari, motion for 
< certiorari was refused and in so doing 
the subsequent written agreement was 
ignored and the previous oral agreement 
was accepted as genuine and binding. It 
would, therefore, be inappropriate to say 
that because the appellant has signed the 
sub-contract, every part of it is accepted 
by him even though there is convincing 
evidence’ pointing to the contrary, It was, 
however, said that a subsequent negotia- 
tion or a repudiation of part of the con- 
tract cannot in any manner 
concluded agreement. Reliance was plac- 
ed on Davies v. Sweet, (1962) 2 WLR 525, 
the pertinent observation at p. 529 being 
as under: ; 


“If there was originally a concluded 
bargain between the parties, this could 
only be got rid of by either (a) a mutual 
agreement to call off the sale, or (b) an 
agreement for a variation of the terms of 
the original contract. The mere fact that 
there have been negotiations which prove 
to be abortive and do not result in an en- 
forceable agreement does not destroy the 
original contract: see Perry v, Suffields 
Ltd., (1916) 2 ‘Ch 187, (C.A.)” 


If on the evidence in this case it can be 
held that the sub-contract Ext. A was a 
concluded contract in respect of all clau- 
ses of it including the arbitration 
agreement, a subsequent repudiation of 
a part of it by a party to the ~ contract 
cannot affect the concluded agreement. 
But as clearly pointed out hereinbefore 
an amendment was suggested to the draft 
of the intended contract and immediately 
after the signing ceremony a - letter 
pointing out that that part in respect of 
which amendment was sought and not 
carried out was not acceptable. and it was 
followed by a cable it would indicate that 
-the parties were not .consensus: ad idem 
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with regard to a severable portion of con- 
tract and there was thus. lack of mutu- 
ality on.the question of arbitration agree- 
ment. Therefore, the conclusion is in- 
escapable that there was iho concluded: 
arbitration agreement between the par-. 
ties. The High Court rejected the conten- 
tion of the appellant holding that when 
the Managing Director of the appellant 
signed the contract at Belgrade on July 
10, 1961, the sub-contract contained the 
arbitration agreement and his signature 
was only less than half an inch away 
from the arbitration clause and that he 
has not entered. the witness box and of- 
fered himself for cross-examination and 
that the respondent’s contention that the 
letter and the cable were not received 
appeared to be acceptable. The High 
Court totally overlooked and ignored the 
admission of ‘receipt of letter and cable 
in paragraph 6 of the affidavit of Ilija 
Kostantinovic. The High Court attached 
importance to the denial of the receipt of 
the letter and the cable by Mr, Panich 
Stojan in his oral evidence and did not 
attach importance ‘to his subsequent ad- 
mission that Mr. Kostantinovic must have 
replied to the letter and the cable. Ad- 
mission, unless explained, furnishes the 
best~ evidence. With respect, the High 
Court overlookéd- the. material evidence, 
drew impermissible inferencéand-. -came 
to the conclusion ‘which on evidence wej- 
find. utterly unsustainable. A finding of 
fact recorded by the High Court over-| 
looking the incontrovertible evidence 
which points to the contrary and, there- 
fore, utterly unsustainable cannot come 
in the way of this Court reaching a cor- 
rect conclusion on facts and the examina- 
tion of the evidence by this Court cannot 
be impeded by a mere submission that 
this Court does not merits with finding} 





. of fact. 


18. Assuming we are not right in 
reaching the conclusion that there was no 
concluded arbitration agreement between 
the parties and that the concurrent find- 
ing of fact recorded by the learned single 
Judge and the Division Bench of the High 
Court in Letters Patent Appeal are 
binding on us, we may now examine the 
contention of law whether in the facts 
and circumstances of this case the High 
Court was right in exercising its discre- 
tion in favour of the respondent by 


granting stay of the suit filed by the ap- 
pean 


` 19. If the application for stay filed by 
the respondent purported’ to be under’ 
S: se of the Arbitration ‘Act, Dya. catena 
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of decisions it is well settled that grant- 
ing of stay of the suit is within the dis- 
cretion of the Court. The expression ‘such 
authority may make an order staying the 
proceedings’ clearly indicates that the 
Court has a discretion whether to grant 
the stay ‘and thereby compel the parties 
to abide by the contract or the Court 
may refuse to lend its assistance by 
undertaking to adjudicate the dispute by 
eefusing the stay. If the application ‘is 
under S. 151, CEC, undoubtedly the 
Court will still have a discretion in ex- 
ercise of its inherent jurisdiction to grant 
stay of the suit or refuse the same but 
the appraach af the Court would be dif- 
ferent. If S. 34 of the Arbitration Act, 
1940; is attracted, ordinarily the approach 
of the Court would be. to see that people 
are held to their bargam. Therefore, the 
party who in breach of arbitration agree- 
ment institutes an action before the 
Court, the burden would be on such party 
jto prove why the stay should be refused. 
On the other hand, if the application is 
,under S. 151, C.P.C., invoking inherent 
jJyurisdiction of the Court to grant stay, 
jéhe burden will be on the party seeking 
stay to. establish facts for exercise: of dis- 
eretion in favour of such party. In the 
present case respandent who moved an 
application for stay of suit instituted by 
the appektant founded itis: request for stay 
en shifting sands in that at one stage it 
was stated that the application was under 
S: 34 of the Arbitration Act, at 
stage it was stated that it was under Sec- 
tion 151, C.P.C., and before us it was 
stated that it is under S. 3 of the Arbi- 
tration (Protocol and Convention) Act, 
1937, or under the Foreign Awards (Re- 
cognition and Enforcement) Act, 1961. In 
the notice of motion taken out for stay 
Of the suit by the respondent it. was stat- 
ed that the application purports 
under S. 151, C.P.C. There is no reference 
to S. 34 of the Arbitration Act, 1940, in 
the body of the petition or in the affi- 
davit annexed to the petition. On the 
contrary, it was stated in para 16 of the 
petition that if Arbitration Act, 1940, 
does not apply to the arbitration agree- 
` ment relied upon by the respondent, the 
Court may in exercise of its inherent 
jurisdiction restrain the appellant from 
proceeding with the suit. Learned single 
Judge appears to have treated the appli- 
cation to'be under S. 34 of the Arbitra- 
tion Act, because in the last paragraph of 
his order he has stated that the Arbitra- 
tion Act applies even if the arbitration 
agreement provides for reference to a 
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foreign arbitral tribunal. So saying, stay 
was granted which would imply that the 
learned Judge treated the application to 
be one under S. 34 of the Arbitration Act. 
While dealing with the contention of the 
appellant that in view of the fact that 
arbitration agreement refers to arbitra- 
tion by a foreign arbitral tribunal, Arbi- 
tration Act, 1940, is not attracted, the 
Division Bench has assumed as was done 
in Michael Golodetz v. Serajuddin & Co., 
(1964) 1 SCR 19: (AIR 1963 SC 1044), that 
the Arbitration Act, 1940, invests a Court 
in India with authority to stay a legal 
proceeding commenced by a party to an 
agreement against any other party there- 
to in respect of any matter agreed to be 
referred, even when the agreement is to 
submit it to a foreign arbitral tribunal. 
Tt further, however, held that even if 
S. 34 is not attracted, the Court can in 
exercise of the inherent jurisdiction for 
doing justice between the parties, stay 
further proceeding of the suit which 
would imply that the Court exercised its 
jurisdiction under S. 151, C.P.C. Both the 
Courts practically overlooked thé basic 
approach which the 
Court will have to adopt if the applica- 
tion is te-be treated under Section 34 o 
the Arbitration Act, 1940, or one under 
Section 151, C.P.C. In any event, as the 
motion is at the discretion of the Court 
and as both the parties have led evidence, 
the burden of proof would assume second- 
ary importance. 


20. The important question is whether 
the Court was justified in the facts and 
circumstances of the case in exercising 
its discretion in favour of the respondent. 
Before examining this aspect, a -minor 
contention raised by Mr. Majumdar that 
when the motion is addressed to the dis- 
cretion of the Court and the Court has 
exercised its -discretion one way, the ap- 
pellate Court should be. slow to interfere 
with the discretionary order and substi- 
tute its own discretion in place of the dis- 
cretion of the Court before which ‘the 
motion was addressed and as in’ this case 
both the learned single Judge and the 
appellate Bench have exercised the dis- 
cretion in favour of the respondent, in 
exercise of its extraordinary jurisdiction 
this Court should not interfere with the 
same, may be disposed of. It is well 
settled that where the trial Court has 
discretion in the matter, the : 
Court would not ordinarily substitute its 
discretion in place of the discretion exer- 
ised by the trial Court. But it is equally} 
well settled that where the trial Court 
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ignoring the relevant - evidence, side ` 
tracking the approach to be adopted. in 
the matter and overlooking various 
relevant considerations, has exercised its 
discretion one way, the appellate Court 
keeping in view the fundamental princi- 
ple can and ought to interfere because 
when it is said that a matter is within 
the discretion of the court it is to be ex- 
ercised according to well established judi- 
cial principles, according to reason and 
fair play, and not according to whim and 
caprice, ‘Discretion’, said Lord Mansfield 
in R. v. Wilkes, ((1770) 98 ER 327), ‘when 
applied to a court of justice; means 
sound discretion guided by law. It must 
be governed by rule, not by humour; it- 
must not be arbitrary, vague, and fanci- ` 
ful, but legal and regular’ (see Craies on 
Statute Law, 6th Edn., p. 273). In the 
course of this judgment we would be con- 
strained to point out that both the learn- 
ed single Judge and the Judges of the 
Division Bench completely overlooked the 
well established principles in granting 
stay of suit in a ease where reliance is 


placed upon a subsisting arbitration 
agreement, g : 
21. Mr. Chatterjee, learned counsel 


for the appellant deduced the following 

. Circumstances from the evidence on re- 
cord which, when properly evaluated, 
would unmistakably -indicate that this is 
not a fit case in which the Court should 
decline to adjudicate upon the dispute. 
brought before it by granting stay in 
favour of the respondent: 


(i) The entire main contract including 
the work. of erecting the boilers entrusted 
to the appellant under the sub-contract 
Ext. A dated July 10, 1961, was executed 
and: carried. out in India and the whole 
of the evidence both for and against the 
appellant is in India; 

(ii) The amount claimed in the suit is 
so. disproportionately small in relation 
to the huge cost of arbitration to be held 
at Paris.in France that. forcing the appel- 
lant to incur the costs to realise a small 
sum would be denial of justice; 


(iii) Restrictions on availability of 
foreign exchange is a relevant considera- 
tion, a fact of which Court can take judi-. 
cial notice; ; 


(iv) The Court should not- lend its as- 
sistance by granting the stay to one who 
insists on arbitration not as a matter of 
principle but with a view to thwarting. 
stifling or exhausting the other side; 

(v) In all cases of arbitration by a 
foreign arbitral tribunal there is always 


‘ment to refer dispute to arbitration ap- 


` the parties have agreed to an arbitration 
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a rider that in case of hardship or in- 
justice Courts of the country of the party 
being forced to go to foreign arbitral tri- 
bunal will protect ‘him. 


We would analyse and examine each one 
of the circumstances hereinabove. extract- . 
ed separately and évaluate their cumula- 
tive impact on exercise of the judicial 
discretion one way or the other. While 


- so doing the observations of the learned 
- single Judge and learned Judges of the 


Division Bench in granting stay of suit 


must receive serious consideration. 


22. When parties by contract agree to 
arrange for settlement of their disputes 
by a Judge of their choice, by procedure 
of arbitration voluntarily agreed upon, 
ordinarily the Court must hold the par- 
ties to their bargain. As a corollary, if 
a party to a subsisting arbitration agree-| 
ment in breach or violation of the agree- 


proaches the Court, the Court would not 
lend its assistance to such a party and 
by staying the suit compel the party in 
breach to abide by its contract. When 


by a foreign arbitral tribunal the case 
for stay would be stronger than if there 
was a domestic arbitration agreement. 
This proceeds on the assumption that par- 
ties not only sought and agreed upon the 
forum for resolution of dispute but also 
the law according to which the dispute 
would be resolved. However, this is not 
an absolute rule, Granting or refusing to 
grant stay is still a matter within the 
discretion of the Court. How discretion 
would be exercised in a given case would 
depend upon various circumstances, But 
to grant stay of the suit is still a matter 
within the discretion of the Court. In 
Bristol Corporation v. John Aird & Co., 
1913 AC 241 at p. 257, Moulton, L. J. ob- 
served as under: 


“But, my Lords, it must be EENT S 
ed that these arbitration clauses must be 
taken to have been: inserted with due 
regard to the existing law of the land, 
and the law of the land as applicable to 
them is, as I have said, that it does not 
prevent the parties coming to the Court, 
but only gives to the Court the power to 
refuse its assistance in proper cases. 
Therefore, to say that if we refuse to 
stay an action we are not earrying out 
the bargain between the parties does not 
fairly describe the position. We are car- 
rying out the bargain between the parties, 
because that bargain to substitute for the 
Courts of the land a domestie tribunal 
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was a bargain into which was written, 
by reason of the existing legislation, the 
condition that it should only be enforced 
if the Court thought it a proper case for 
its being so enforced”. 

In Owners of Cargo Ex “Athenee” vy. 
Athenee, (1922) 11 Liloyd’s Rep 6, the 
Court of Appeal affirmed the extracted 
passage from Lord Moulton’s judgment. 
In that case the action was brought by 


the receivers of a part cargo of onions, - 
which it was alleged were damaged in’ 


course of carriage from Alexandria to 
Hull, and the President of the Admiralty 
Division declined to stay the action. The 
Court of Appeal in the appeal at the in- 
stance of the defendants declined to in- 
terfere with the order refusing the stay 
on the ground that the balance of 
convenience and the substantial advant- 
age which the plaintiffs have by suing in 
U. K. (and which they lose by not being 
able to proceed in rem against this ship) 
and many other advantages such as in 
respect of proof of loss, a matter which 


any commercial tribunal would wish 
should be decided, if possible, having 
regard to the evidence obtained at the 


time by inspection of the, vessel and so 
on, and in these circumstances the arbi- 
tration clause in the contract was not 
given effect to. 


23. Reverting to the  circtimstances 
relied upon by the appellant which are 
likely to influence the discretion of the 
Court, the first submission is that -the 
whole of the principal contract including 
the sub-contrac: was carried out in India 
and the whole of the evidence both of 
the appellant and the respondent is in 
India and that this is a relevant circum- 
stance which must influence the judicial 
verdict. Appellant has itemised his dif- 
ferent claims in the plaint. Broadly stat- 
ed, it claims payment for extra work, 
difference between agreed charges and 
the revised charges, loss incurred on ac- 
count of non-performance of a part of 
the contract by the respondent, etc. In 


respect of most of the claims the appel-~ 


have to examine the men in 
charge of the work, strength of labour 
force supplied by it and this evidence 
weuld certainly be in India. Respondent 
had set up its office at Calcutta and this 
office was functioning even when the suit 
was instituted, Looking to the various 
heads of claim by the appellant and the 
correspondence between the parties prior 
to the suit it is safe to conclude that the 
evidence of the respondent. would also be 
in India. Of course, as a remote possibi- 


lant will 
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lity some highly placed officer may have 
to be examined by the respondent who 
may be in Yugoslavia. Mr. Majumdar 
learned counsel for the respondents, 
however, urged that the respondent has 
closed its office and all the books and 
relevant documenis have been taken to 
Belgrade and, therefore, it is now too 
late in the day to say that the evidence 
of the respondent is also in India. The 
Court is required to consider the situation 
as on the date of institution of the suit 
and unquestionably on the date of insti- 
tution of the suit office of the respondent 
at 36, Ganesh Chandra Avenue, Cal- 
cutta, was functioning and within 7-8 
days of the institution of the suit respon- 
dent appeared in the suit through Ilija 
Kostantinovic, Manager of the respondent 
stationed at Calcutta, Neither in the main 
petition for stay nor in the affidavit in 
rejoinder it was anywhere stated ‘that 
the evidence of the respondent was not 
in India. It was, however, urged that 
nearly a decade has rolled by and that 
this Court should-take into consideration 
the change in circumstances on account 
of the passage of time for which respon- 
dent is in no way responsible. Reliance 
was placed on Pasupuleti Venkateswarlu 
v. Motor & General Traders, (1975) 3 


‘SCR 958: (AIR 1975 SC 1409). In that 


case an action was brought by the land- 
lord for recovering possession of certain 
premises from the tenant. When the mat- 
ter was pending in the High Court, evi- 
dence was tendered to point out that 
Since the institution of the action in the 
trial Court the landlord -has recovered 
another accommodation and that if . the 
subsequent development is taken into 
consideration landlord has no present 
need of the accommodation in possession. 
of the tenant. The High Court admitted 
evidence on this point and took into con- 
sideration the fact that the landlord has 
since the institution of the suit obtained - 
possession of another accommodation and 
on this finding non-suited the appellant. 
An objection was taken on behalf of the 


“landlord before this Court, that the High 


Court was in error in taking. into consi- 
deraiion subsequent events and this con- 
tention was negaiived. In the very nature 
of action for eviction on the ground of 
personal requirement, the Court has not 
only to be satisfied that the requirement 
was present at the date of institution of 
the action but continued to exist at the 
time of decree and has to mould the de- 
cree accordingly. Even. if subsequent 
events as have a bearing. on the conten- ` 
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tion canvassed. before the Court. have to 


be taken into -consideration,. there is - no: 


material: on record to show that the re- 
spondent has closed its office at Caleu-ta 
and that the documents and books of éc- 


counts which may have to be tendered-in’ 


- evidence have been taken to Yugoslavia. 
Save this, Mr. Majumdar could not ccn- 
trovert the fact that the entire eviderce 
both of the appellant and the respondent 
which may be relevant for resolution of 
the dispute involved in the suit is in this 
country, India. In Athenee case (1922-11 
Lloyd’s Rep 6) the fact that the evidence 
was in U. K. was considered as very 
relevant consideration for refusal to stay 
the suit. In Michael Golodetz (AIR 1953 
SC 1044), the fact that all the evidence of 
the parties was in India was. accepted by 
this Court as a relevant consideration Dr 
refusing to stay the suit. 

24. The next circumstance relied. u2- 
on is that, the cost of arbitration to >e 
held at Paris would be so disproportion- 
ately high to the amount claimed in the 
suit that forcing the appellant to go to 
arbitration would be denial of justice: 
This is.self-evident. The claim in the suiit 
is Rs, 4,25,343.: Now, . just 


taking witnesses and books -of accounts 


to Paris for leading evidence before the ` 


International Chamber of Commerce. The 
cost would certainly: be disproportionat2- 


ly high. One need not go into the math=- ° 


matical calculations for this obvious ard 
self-evident’ proposition. 

25. The next circumstance relied up- 
on is restriction on availability of foreign 
exchange as a relevant consideration. If 
witnesses are required to be taken to 
Paris, if lawyers are to be engaged. in 
Paris and if documents are to be sent to 
Paris, all. this would require foreign ex- 
change. Foreign exchange is a scarce and 
controlled commodity. It ean be obtained 
for prescribed purpose. Both in the case 
of Michael Golodetz (AIR 1963 SC 104«) 
and in V/O Tractoro-Export, Moscow ~. 
Tarapore & Company, (1970) 3 SCR 53: 
(AIR 1971 SC 1), this Court held thet 
restriction on availability of- foreign ex- 
change is a relevant consideration whica 
should enter into judicial verdict for ex- 
ercising the discretion one way or the 
other. The High Court in this connection 
observed that if the. Managing . Director 
of the appellant .company could obtain 
foreign exchange for going to: .Belgrad= 
to. sign the contract, why should it. b2 
assumed that he would not, get 
exchange this. time too to plead: his cause 
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existence to 
the grant of foreign exchange in 1961? 
This casual approach is none-too-convinc- 
ing. Foreign Exchange for a visit for a 
few days cannot be equated with heavy 
requirements of foreign exchange for en- 
gaging counsel, taking witnesses and 
transporting documents from India to 
Paris so as to substantiate a claim of 
Rs. 4,25,343. And the judicial approach is 
not whether the appellant would get ne- 
cessary foreign exchange but the approach 
is should this valuable national asset of 
foreign exchange be frittered away for 
resolving a petty matter which can be 


ecnveniently resolved even jin this 
country. 
26. The next circumstance canvassed 


is that the Court should not lend its as- 
sistance by granting the stay of the suit 
to one who insists on arbitration not as 
a matter of principle but with a view to 
thwarting, stifling or exhausting the 
other side. Respondent insists that by 
staying the suit the appellant should be 
forced to go to arbitration if it desires to 
vindicate its claim. Is this ‘approach dic- 
tated by some principle or was the 
respondent aware of the fact that look- 
ing to the quantum of claim the appellant 
would’ not undertake the hazardous and 
expensive adventure of going to foreign 
stationed at Paris 
and that thereby the respondent would 


‘ be able to thwart or stifle the claim of 
` the appellant? If the relief to be granted 


is discretionary, the approach of each 
party persuading the Court to exercise 
the discretion one way or the other would 
be a vital and relevant consideration, 
The respondent has anyhow either ta 
appear before the Court in India or a 
foreign arbitral tribunal in Paris.. The 
respondent .is from Yugoslavia. Apart 
from this, the respondent has an office 
at Calcutta and a responsible officer 
like a Manager was stationed at Calcutta, 
The correspondence between the parties 
prior to the institution of the suit shows 
that the relevant documents were in India 
on the basis of which certain replies were 
given by the respondent to the claims 
advanced on behalf of the appellant. But 
once the suit was filed, the respondent 
insists that arbitration agreement should 
be: given full effect. Having regard to all 
the circumstances of the case it appears 


-crystal clear that the respondent is moti» 


vated to seek stay neither to vindicate 
any principle nor. to hold the ap-- 


A Ce a ae oe 


pellant to the -bargain ‘but to force- the i 
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appellant to go to Paris incurring idis- 
proportionately heavy cost or te give 
up the claim. In Michael “Golodetz~ ‘the 
-fact that arbitration in New York would 
proceed éx parte was viewed with dis- 
favour and stay- was refused. Similarly, 
im The Fehmarn, (1957) 2 AH ER 707, the 
. principal object of the defendant (which) 
was not to achieve a trial in Russia ‘but 
merely make ‘it more difficult to the plain- 
tiffs to assert their claim, was emphasised 
while refusing stay. In such ‘a situation 
if there are other weighty circumstances 
which indicaté that the Court should 
not lend ‘its assistance to the respondent 
‘by staying ‘the suit, this aspect of- the 
approach of the respondent would rein- 
force the conclusion. 


27. The next circumstance urged is 
that even where parties have agreed ' to 
refer a dispute to foreign arbitral tribunal 
it is always subject to a rider that ‘the 
agreement is subject to the law of ‘the 
tand, viz., that, it does not prevent ‘the 
parties from coming to the court but only 
givés tothe Court the power to refuse 
its assistance in ‘appropriate cases. 
(where) enforcing ‘the agreement would 
work hardship or injustice, the ‘Court 
would take it into consideration before 
holding the parties to their bargain. In The 
Fehmarn, a cargo was loaded at a Russian 
port by a Russian shipper on board ‘the 
Fehmarn, a ship owned by a ‘German 
Company. The cargo’ was, by ‘terms, of 
the bill of lading, shipped in apparent 
good order and condition, and was 10 be 
‘delivered at the ‘port of London in ` 
order and condition. The plaintifs, fan 
English company, purchased the cargo 
and ‘became the ‘holders of the : bill of 
lading, thereby agreeing to be bourid by 
‘its terms, one of which was that all-ques- 
tions and disputes should ‘be determined 
in the U.S.S.R. At the Port of ‘London 
the cargo was discovered, according to 
the plaintiff, to be contaminated end: the 
damage was surveyed. The plaintiffs issu- 
ed a writ claiming against ‘the defendants 
damages for breach of the contract evi- 
_ denced by the bill of lading. “The only 
matter for evidence, so far as the plain- 
tiffs’ case was concerned’ that did | nöt 
arise, in ‘England was the condition ‘of the 
goods when shipped, as regards which the 
bill of lading contained the statement 
mentioned above. The defendants ‘moved 
to set. aside the writ for want of jurisdic- 
tion on the ground that by the contract 
the parties had agreed that all disputes 
arising under it should be judged in the 
U.S.S.R. and contended alternatively : that 
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all proceedings should be stayed. Will- 
mer, J. in’ ‘Admiralty Division, held that 


where there is a provision in the contract 
providing that disputes are to be referred 
to a foreign tribunal: prima facie the 
court will stay the proceedings instituted 
in England in breach of such ' agreement 
and will only allow them to proceed when 
Satisfied that it is just and proper to do 
so. That according to the. Court was the 
principle. After further holding ‘that the 
matter is in the discretion of the Court, 
Stay was refused -on the ground. that the 
plaintiffs were -persons domiciled in Eng- 
land, the claim arose in England, the 
damage sued for was ‘discovered in Eng- 
land, ithe :cargo was surveyed in England, 
and ‘the damage was Jascertained after the 
survey. The fact that the entire ‘evidence 
was in England was emphasised as a rel- 
event consideration, . The ‘Court also 
observed that from the correspondence 
one is left with the ‘suspicion that the 
principal object of the defendant was 
not to achieve a trial in Russia, but 
‘merely to make it more difficult for the 
plaintiffs to assert their claim., On all 
these considerations stay was. refused. 
And this decision was. affirmed | by the 
Court of Appeal.in The Fehmarn, (1958) 
I All ER 333. Denning, L. J., observed 
that the dispute’ is more, closely . connect- 
ed with England than with Russia. We 
cannot resist the temptation to point out 
that the fact situation in ‘the case before 
us is almost similar, if. not identical, to 
the one in The Fehmarn, á 


‘28 The last circumstance’ relied upon , 
is that in’ all cases’ of arbitration: by a 
foreign arbitral tribunal there is always 
a rider that in case of hardship or injus- 
tice ‘Courts of the: country of the party 
being forced to go to foreign ‘arbitral tri- 
bunal will protect him. Ordinarily, the 


‘Court where ‘the cause of action has arisen 


would try to resolve the ‘dispute brought 
before it from the cause of action arising 
‘out of its jurisdiction. T£ parties have 
agreed to another mode of resolution , of 
dispute, the Court may “hold ‘the ‘parties 
to their bargain but when the Court is 
deprived of ‘the jurisdiction by an agree- 
ment between the ‘parties and if the 
Court is called ‘upon ‘to ` enforce it, the 
matter ‘will still ‘be within the - discretion 
of the Court, As was stated in Bristol 
Corporation case (1913 AC 241), when 
the Court refused to stay an ` action it 
cannot be said that the Court is not car- 
rying out the bargain between the parties 
because that does not fairly describe the 
position, The Court, is carrying out the 
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bargain „between the parties. because the 
bargain to substitute for the Courts: of. 
the land a domestic tribunal was a bar- 
gain into’ which was written, by: reason 
of the existing legislation, the condition 
that it should only be enforced if the 


Court thought it. a proper case. for its be~ . 


ing so enforced. And: that -is where the: 
discretion. of the Court creeps in. Fur- 
ther, Russel on Arbitration, 19th - Edn... 
p. 194, neatly sums up: the relevant con- 
siderations for granting. or refusing stay- 
It reads.— 


“The principles established by the au- 
thorities can, I think, be summarised as 
follows: (1) Where plaintiffs sue in Eng- 
land in breach of an. agreement to refer 
disputes to a foreign. court, and the de- 
fendants apply for a stay, the English. 
court, assuming the claim to be otherwis¢ 
within its jurisdiction, is not bound to 
grant a stay but has a discretion whether 
fo: do so or not. (2) the discretion should. 
be exercised by granting a stay unless 
strong cause. for not doing sœ is shown.. 
(3) The burden of proving.such strong, 
cause is on the plaintiffs. (4) In exercis- 
ing its discretion the court should take 
mto account all the circumstances of the. 
particular case, (5). In particular, but 
without prejudice to (4), the following 
matters, where they arise, may properly 
be regarded:— (a) In what country the 
evidence on the issues of fact is situated, 


or more readily available, and the effect 


of that on the relative convenience and 
expense of trial as between. the English 
and foreign courts. (b). Whether the law 
of the foreign court applies and, if so, 
whether it differs. from English law in. 
any material respects. (c) With what 
country either party is connected; and’ 
how closely. (d) Whether the defendants 
genuinely desire rial in the foreign 
country, or are only seeking procedural: 
advantages. (e) Whether l 
would be prejudiced by having to: sue in 
the foreign court because they would:. 
(i) be deprived of security for their: claim;: 
Gi) be unable to: enforce any judgment 
obtained; (ii) be faced with: a time-bar 
not applicable im England; or (iv) for po- 


litical, racial, religious or other reasons: 


be unlikely to: get a fair trial.” 


_ 29. To: sum up, the entire: evidence 
both of the appellant andthe: respondent 
is in this country; the contract as a whole 
was executed and carried out. in. this. coun- 
try; the claim: as a whole arose in: this 
country; the appellant is a eompany in- 
corporated -in this country and. the re- 
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spondent is having its office in this coun- 
try; and that the respondent is, not moti- 
vated by. any principle, to have the deci- 
sion. of the foreign arbitral tribunal at 
Paris but the principal object of the re- 
spondent is merely to make it more dif- 
ficult, if not impossible; for the appellant 
to: assert the claim. Add to. this: {wo other 
vital considerations, viz., that the cost ofi- 
arbitratiom at Paris will be so dispropor- 
fionately high to the claim involved in 
adjudication that one would never think! 
of incurring, such a huge cost to realise] 
such a. small sum claimed, and the re-| 
striction on the availability of foreign! 
exchange, another vital relevant consi-} 
deration. The: sum total of all these well 
established circumstances. clearly indicate; 
that this was a. suit in which when dis-| 
eretion is: exercised on well settled judi-’. 
tial considerations no. court would grant. 
stay and the stay has to- be refused. 
30. And. now to the approach of the 
High Court 
relevant to- the point. Says the Court. 
: “Here is a contract solemnly entered 
into between the appellant,’ an Indian 
company, andthe respondent, a Yugoslav 
company, in aid of another contract 
entered! into between the latter and the 
State of Bihar through its Electricity 
Board: for: erection of a thermal . power 
station: at Barauni.. What a valuable pos- 
session for the nation such ’ thermal 
power station means is: plain to be seen: 
We do not,. Yugoslavs. do, know the know- ` 
how, of erecting a thermal power sta- 
tion. Hence they are here in the role 
of collaborators to help. us make such an 
invaluable acquisition. And to get it built 
the authorities spare from their none toa 
adequate resources the requisite foreign 
exchange for the appellant’s managing 
director, Lalbhai, in order to enable him. 
to proceed. to Belgrade with a view to 
signing, the contract, which he does, his 
Signature being. “only one centimetre 
away from the contract’s arbitration 


Does. it call for any comment or analysis 
that the- divisior bench completely mis- 
directed itself while examining the ques-. 
tion of granting discretionary relief one 
way or the other? Does it disclose exer- 
cise of discretion on sound judicial prin- 
ciples; or -the Court is carried away by 
the considerations wholly extraneous and 
Irrelevant? Yugoslavs did not undertake 
construction of thermal power station 
actuated by any altruistic motive but 
guided. by sound business considerations. 
One. who: comes. here to. earn. by going in- 
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The High Court ‘overlooked the global 
competition for obtaining international 
contracts and it is not 


motive. The extracted - passage clearly 


indicates an approach not dictated by ~ 


sound judicial principles but considera- 
tions wholly extraneous to the issue 
under discussion. It is in these circum- 
stances that this court is constrained ‘to 
interfere with the discretionary relief 
granted in this case. 


31. The next contention is that in view 
of the provisions contained in ` Arbitra- 
tion (Protocol and Convention) Act, 1937, 
(1937 Act’ for short), the Court could 
not invoke its inherent jurisdiction under 
S. 151, C.P.C., and the special Act would 
mot assist the respondent because the 
present case is not covered by the provi- 
sions of the Act. Mr. Majumdar urged 
that the 1937 Act was enacted to give 
effect to the protocol on arbitration clause 
set forth in the First Schedule and to the 
convention on the execution of foreign 
arbitral awards set forth in the Second 
Schedule as India was a signatory to the 
protocol. Mr. Majumdar urged that even 
- #f the application for stay is not enter- 
tainable under S. 34 of the Arbitration 
Act on the ground that this is a foreign 
arbitration to which Arbitration Act, 
1940, will not apply, nor could he invoke 
inherent jurisdiction of the Court under 
S. 151 of the Code of Civil Procedure, 
yet the application is maintainable under 
S. 3 of the 1937 Act. Section 3 reads as 
under: . 


“3, Notwithstanding anything contain- 
ed in the Arbitration Act X of 1940, or 
in the Code of Civil Procedure, 1908, if 
any party to a submission made in pur- 
suance of an agreement to which the 
protocol set forth in the First Schedule 
as modified by the reservation subject , to 
which it was signed by India applies, or 
any person claiming through or under 
him, commences any legal proceedings 
in any court against any other party to 
the submission or any person claiming 
through or under him in respect of any 
maiter agreed to be referred, any party 
to such legal proceeding may, at any time 
after appearance and before filing a writ- 
ten statement or taking any other steps 
in the proceedings, apply to the Court 
to stay the proceedings; and the Court 
unless satisfied that the- agreement : Or 
arbitration has become inoperative oF 
eannot proceed, or that there is not iD 


fact-any dispute between the parties with, 


` regard to the matter agreed to be refer- 
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red, shall make an order staying the pro- 
ceedings,” ` = 

32. India and Yugoslavia have ratified 
the protocol. The question, however, is 
whether S. 3-is attracted in this case. The 
important expression in S. 3 to be noted 
is ‘if any party to a submission made in 
pursuance of an arbitration agreement 
to which the protocol’ set forth in the 
First Schedule as modified by the reser- 


_ vation subject to which it was signed by 


India applies’. This expression postulates 
an agreement to which the protocol seti 
forth in the First Schedule as modified by 
the reservation subject to which it was 
signed by India applies and a submission 
made in pursuance of such agreement. 
Now, both India and Yugoslavia have rati- 
fied the protocol modified by the reserva- 
L signed by 
India. It may be assumed that arbitration 
agreement between the parties to this 
appeal is governed by the 1937 Act. Sec- 
tion 3 is, however, not attracted merely 
where an agreement as set forth in the 
First Schedule is subsisting between the 
parties but the next step ought to have 
been taken before proceedings can be 
stayed in exercise of the power conferred 
by S. 3, viz., submission made in pursu- 
ance of such an agreement. A reference 
to S. 3 of the Foreign Awards (Recogni~- 
tion & Enforcement) Act, 1961. (‘1961 Act’ 
for short), prior to its amendment by the 
Amending Act of 1973 and a decision of 
this Court interpreting the expression: 
if any party to a submission made : in 
pursuance of an agreement to which’ 
would clearly establish that mere exist- 
ence of an agreement as envisaged ‘by 
the First Schedule would not attract S. 3 
of the 1937 Act but it would only be at- 
tracted where there is a submission pur- 
suant to that agreement. Sec. 3 of the 
1961 Act prior to the amendment in 1973 
read ‘as under: 


«3 Stay of proceedings in 
matter. to be referred to arbitration: 
Notwithstanding anything contained in 
the Arbitration Act X of 1940 or in the 
Code of Civil Procedure, 1908, if any 
party to a submission made in pursuance 
of an agreement to which the conven- 
tion set forth in the Schedule applies, or 
any person claiming through or under 
him, commences any’ legal proceedings in 
any Court against any other party to the 
submission or any person claiming 
through or under him in respect of any 
matter agreed to be referred, any party. 
to such legal proceedings may at any. 


respect of 


. time after appearance or before filing- a 


\, 
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written statement or taking -any other 
steps in the proceedings, apply to: the 
Court to stay the proceedings and the 
Court, unless satisfied that the agreement 
is null and void, inoperative or incapable 
of being performed or that there is not 
in fact any dispute between the parties 
with regards to the matter agreed to be 
referred, shall, make an order staying 
the proceedings.” 3 
This section came in for interpretation in 
V/O Tractoro-Export, Moscow (AIR 1971 
SC 1). Interpreting this section this Court 
held as under (at p. 12): : 
“But in the present case a suit is being 
tried in the courts of this country which, 
for the reasons already stated, cannot be 
stayed under Section 3 of the Act in the 
absence of an actual submission of the 
disputes to the arbitral tribunal at Mos- 
cow prior to the institution of the suit.” 
33. Section 3 of 1937 Act is in pari 
materia with S. 3 of 1961 Act. It, there- 
fore, becomes crystal clear that S. 3 of 
the 1937 Act would only be attracted if 
there is a submission pursuant to an 
agreement to that effect. In fact, the deci- 
sion in V/O Tractoro-Export, Moscow, 
made it necessary for the Parliament to 
amend Section 3 of the 1961 Act. 
In this case we are concerned with 
S. 3 of the 1937 Act which is not amend- 
ed. It must, therefore, receive the same 
interpretation which an identical provi- 
sion received at the hands of this Court. 


Viewed from that angle, in this case 
while there is an agreement as contem- 
| plated by First Schedule to 1937 Act, 


, there is no submission made in pursuance 
of such agreement and, therefore, the 





i have been entertained under S. 3 of the 
1937 Act. As far as the 1961 Act is con- 
cerned, Mr. Majumdar conceded that 
Yugoslavia has not ratified the protocol 
| pursuant to which 1961 Act was enacted 
‘and, therefore, the - respondent cannot 
'maintain its application under S. 3 of the 
1961 Act. : 


34. The last’ submission is that this 
being an arbitration agreement to refer 
a dispute to a foreign arbitral tribunal, 
S. 34 of the Arbitration Act would not 
be applicable and hence the application 
of the respondent for stay of the suit is 
not maintainable. It is not necessary to 
examine ‘his contention on its merits be- 
cause we have assumed for the purpose 
of this appeal that S. 34 of the 1940 Act 
would be attracted even where the agree- 
ment is to refer..a dispute to 


P5 


arbitral tribunal. To Fe 
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application of the respondent could not- 


a foreign--- 
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. 35. Having examined the matter from 
all angles it is clear that both the learned 
single Judge and the Division Bench of 
the High Court were in error in granting 
stay of the suit in this matter and, there- 
fore, Civil Appeal No. 2407 cf 1968 is 
allowed and the stay of suit granted by 
the learned single Judge and affirmed by 
the Division Bench of the Calcutta High - 
Court is vacated. The suit should accord- 
ingly proceed further from the stage 
where it was stayed. As the suit is a very 


old one, we hope the trial Court would 
give priority to it and dispose it of as 


expeditiously as possible. The appeal is 
allowed with costs throughout. 
Appeal allowed. 
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= 1981 Tax. L. R. 2985 
(From: Allahakad)* 
V.: D. TULZAPURKAR AND 
R. S. PATHAK, JJ. 

Civil Appeal No. 337 of 1981, 
30-1-1981. 

Rainbow Steels Ltd. and another, Ap- 
pellants v. The Commissioner of Sales 
ie Uttar Pradesh and another, Respon- 

ents, 


U. P. Sales Tax Act (15 of 1948), Sec- 
tion 3-A, Sch. I, Cl. (b) — Notification 
No. ST. Ii. 4949/X-10(2)-74, D/- 30-5- 
1975, Entry 15 — Word “old” occurring 
in Entry 15 — Interpretation of — Prin- 
ciple “noscitur a sociis” is applicable — 
Thermal Power Plant whieh had been 
used previously but is in perfect running 
condition at time of sale — Cannot be 
regarded as ‘old machinery’ within mean- 
ing of Entry 15 — Not exigible to sales 
tax. F. A. F. O. No. 39/77, D/- 18-4-1979 
(AH), Reversed. (Interpretation of Statu- 
tes — Meaning of words — Maxim — 
‘Noscitur a sociis’). o 

Where the Thermal Power Plant which 
had been used previously but was in 
perfect running condition at the time of 
sale and was sold as such, it would not 
be deemcd to be “old machinery” within 
the meaning of Entry 15 of the Notifica- 
tion, and therefore, would not be exigi- 
ble to sales tax. The word “old” occurs 
in Entry 15 associated with the words 
‘discarded, unserviceable or obsolete’ and - 
therefore, the principle of ‘noscitur a 


*F_ A. F. O. No. 39 of 1977, D/- 18-4-1979 
(AD). 
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Socii? would be applicable to the con- 
struction of the word ‘old’ occurring in 
Entry 15 and the . expression’ would ibe 
given, a restricted meaning -a sense ana- 
logous to that of the less general words 
clubbed with it. AIR 1960 SC 610, (1965) 
1 QB 232, AIR 1960 SC 675, Disting. 
(Paras 6,. 8) 
The adjective old”: qualifying the 
word ‘ ‘machinery”” in Entry 15 is by ‘it- 
self vague, imprecise and ambiguous ‘ as 


there is no indication, as to how aes 


old the machinery should be before ' 

could be described as ‘old machinery’. A 
machinerv could ‘be one day old, 
month old, one year old, five years old 
or even ten years old, (the degree , of 
oldness, being a relative concept) ' and 
which one is intended to be included. in 
the Entry has not been made clear at all, 
and as there is nothing in the Entry to in- 
dicate that the adjective “old” has been 


deliberately used'in a wider sense and 
when the expression ‘old’ is by itself 
vague, imprecise and ambiguous, being 


foo general, the principle of ‘noscitur a 
sociis’ will be applicable i.e. all the asso- 
ciated words would take colour from 
each other, the meaning of more general 
adjective viz: ‘old’. being restricted: to a 
sense analogous to less general adjectives 
“discarded, unserviceable or obsolete”. 
Therefore, in order to fall within oe 
expression “old machinery” occurring ` 

the Entry, the machinery must be old 
machinery in the sense that it has be- 
come non-functional or non-useable F; A. 
F. O. No. 39/77, D/- 18-4-1979 (All), Re- 


versed. (Para 7) 
Cases Referred: Chronological Paras 
(1965) 1 QB 232: (1964) 3 WLR 573: 


(1964) 2 All ER 929, Letang v. Cooper 
5, 


_ ATR. 1960 SC 675: (1960) 2 SCR 942° 5 
AIR 1960 SC 610: (1960) 2 SCR 866 5 


Mr. V. M. Tarkunde, Sr. Advocate, Mr. 
B. R. Sabharwal, Advocate, for Appel- 
lants; Mr, S. Markandey, Advocate, "fof 
Respondents. 


- TULZAPURKAR, ies This appeal by 
special leave raises the question whether 
on true construction of Entry No. 15 of 
the Notification No. ST-II-4949/X-10 ,(2)- 
74 dated May 30, 1975 issued under Sec- 
tion 3-A of U. P: Sales Tax Act, 1948,' the 
negotiated: sale of a Thermal Power Plant 
oy appellant No. I to appellant No, 2 | is 
exigible .to sales tax thereunder? 

2. The short facts giving rise to, the 
question may ‘be stated: A Thermal 
Power Plan: at Rampur comprising. seven 


$ 
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one. 


discarded: 


A.L R. 


boilers, five turbines together with its 
associate auxiliaries, components and ac- 
cessories originally belonged to the U. P. 
State Electricity Board. The Board after 
selling it in working: condition to appel- 
lant No. 1:on May 29, 1974 for Rs. 41.31 
lakhs called upon the latter to pay sales 
tax thereon which was paid under pro- 
test. Appellant No. 1 used it for generat- 
ing electricity from May 29, 1974 to Sept. 
30, 1975. As the power position improved 
in the State of U. P. ‘appellant No. 1 dis- 
continued the generation of electricity 


through this power plant and finding it 


expedient to realise its investment nego- 
tiated a sale- thereof’ in perfect working 
condition to appellant No. 2. Appellant 
No. 1- desired to charge sales tax an the 
said negotiated sale but appellant No, 2 
informed appellant No. T that ij; had ob- 
tained considered opinion that no sales 
tax on such a transaction was leviable 
inasmuch as the sale, was not of “old, 
unserviceable or obsolete 
machinery”, falling within Entry No. 15 
of the concerned: Notification dated May 
30, 1975. Both the. appellants thereupon 
referred the question, for clarification to 
the Commissioner of: Sales Tax U. P., 
Lucknow under Section. 35 of the U. P. 
Sales Tax Act, 1948. It was contended on 
their behalf that the word (adjective) 
“old” occurring in the- Entry would take 
colour from the other words (adjectives) 
that follow it and the. cumulative effect 
of all the words taken together showed 
that those' words were either synonymous 
or near synonymous ‘suggesting that the 
machinery in order to fall within the 
Entry should become non-functional or 
non-usable and that since the power 
plant in question had not become “old” 


-in that sense and was in perfect working 


condition it would not fall within the 
Entry and the sale thereof by appellant 
No. 1 to appellant No. 2 was not exigible 
to tax. The Commissioner by his order 
dated February 19,'1977 negatived the 
contention holding that the four words 
“old, discarded, unserviceable or obso- 
lete” had been used disjunctively and 
each adjective had its own meaning and 
sense and that since the power plant had 
been used -before the sale by appellant 
No. 1 to appellant No. 2 it was old 
machinery and the sale thereof was liable 
to tax under the said Entry. 


3. Feeling aggrieved by that order the 
appellants preferred an appeal to the 
Allahabad High Court being F. A. F. O. 
No. 39 of 1977 and a learned single Judge 
of the Lucknow Bench on April 18, 1979 


x 


: i | 
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dismissed the appeal and -confirmed the 
‘Commissioner’s view that since the con- 
cerned power plant had been purchased 
by appellant No. 1 long ago and had been 
put to use it was “old machinery” within 
the meaning of the Entry, observing that 
“the degree of oldness has to be greater 
than recently manufactured machinery 
used only for the some time”, The Com- 
missioner’s view as confirmed by the 
High Court is challenged by the. appel- 
lants before us in this appeal. ' 


4: Section 3-A of the U. P. Sales Tax 
Act, 1948 empowers the State Govern- 
ment to specify the rates of taxes and 
the point ‘at which the tax can be impos- 
ed, subject to a maximum of 12 per: cent. 
on the turnover in respect of the goods 
specified in the First Schedule to the Act 
and clause (b) empowers the State Gov- 
ernment to amend the entries in the 
Schedule. In exercise of the aforesaid 
power the State Government issued the 
Notification No. ST-II-4949/X-10 (2)-74 
dated May 30, 1975 which provided that 
with effect from June 1, 1975 the turn- 
over in respect of the goods specified in 
. column II of the Schedule to this Notifi- 
cation shall be liable to tax at the point 
of'sale and at the rate specified respec- 
tively in columns JII and IV thereof: 


(See table below). 


The question is whether the negotiated 
sale of the Thermal Power Plant at Ram- 
pur by appellant No. J to appellant No. 2 
falls within the aforesaid Entry so as to 
attract sales tax at 5 per cent on, thé 
sale price charged by appellant No: 1 
to appellant No. 2? In ` other words 
the question is whether it is a sale of 


“old machinery” within the meaning of © 


the Entry and what is the true meaning 

‘of the expression “old machinery’? It 

dis undisputed that -the Thermal Power 

Plant in ‘question when it was sold: by 

U. P. State Electricity Board tae appel- 
(Contd. on Col, 2) 
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lant No. 1 on May 29, 1974 was in perfect 
running condition’ and the sales tax on 
that transaction was paid under protest. 
It is further undisputed that appellant 
No. 1 used that power: plant for generat- 
ing electricity for about a year and 
four months and because the power 
position improved in the State of U. P. 
the appellant No. 1 negotiated the sale 
thereof to appellant No, 2 with the view 
to realise back its investment and the 
power plant had been kept in perfect 
running condition with periodical checks 
by the Inspector of Factories as also by 
the Inspector of Boilers and when sold 
it was in perfect working and running 
condition. Question is whether such 
power plant could be regarded as “old 


machinery” within the meaning of 
Entry 15. 
5. Counsel for the. appellants con- 


tended that it could not be regarded as 
old machinery in the sense that it had 
become non-founctional or non-usable 
which meaning should be given to the 
expression ‘old’ occurring in the Entry. 
In other words, he sought to invoke the 
principle of noscitur a sociis for con- 
struing the expression ‘old’ because of 
its association with the other expres- 
sions like “discarded, unserviceable or 
obsolete” occurring in the Entry. Ac- 
counsel the expression 
‘old’ which is more general should be 
restricted to a sense analogous to that 
of the less general expressions, name-. 
ly, “discarded, unserviceable . or obso-, 
lete” ‘and read in this manner the sale 
of the’ power plant in question could 
not be regarded as sale of old machi- 
nery falling within the Entry. -On the 
other hand counsel for the respondents 
supported -the view taken by the Com- 
missioner of Sales Tax as well as by 


-tbe High Court, for, according to him 


the principle of noscitur a sociis would 
not apply to the construction of the -ex- 
pression ‘old’ occurring in. the Entry, He 


Schedule, 


M Stands for sale by manufacturer in Uttar Pradesh. 
‘I’ Stands for sale'by the importer in Uttar Pradesh, . - 

















‘SI a : Point at whieh 
No. Description of goods.. tax shall be Rate of tax. 
ee ' no“ levied, “ae 
a Pe ee bom |. ‘iw 
16, Old, discarded, unserviceable or obsolete machinery, Sale to ’ 5 per cent, 
stores or vehicles including waste products except ‘consumer, 


cinder, coal ash and such items as. are included in . . 


other notification issued under the Act. 
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urged that the four adjectives have been 
used disjunctively and each - must . be 
given its own separate meaning and 
pointed out. that in two decisions, name- 
ly, State of Bombay v. The Hospital 
Mazdoor Sabha, (T960)- 2 SCR 866: 
(AIR 1960 SC 610) and the Corporation 
of the City of Nagpur v. Its Employees, 
(1260) 2 SCR 942: (AIR 1960 SC 675) 
this Court refused to apply the said prin- 
ciple while construing the definition of 
‘industry’ given in Section 2 (j) of Indus- 
trial’ Disputes Act, 1947 and in Section 2 
(14) of the C. P. and Berar Industrial 
Disputes Setilement Act, 1947 respective- 
ly, and that in Letang. v. Cooper, (1965) 
1 QB 232 Diplock, L. J., has observed 
thus: “The maxim noscitur a sociis is 
always a treacherous one unless’ you 
know the societas to which the socii 
belong.” According to him further the 
ejusdem generis principle would be clear- 
ly inapplicable inasmuch as it was not 
a case where some general words follow 
any particular, generic or specific words. 


6. Having given our anxious consid- 
eration to the rival contentions urged 
before us, we are clearly of the view 
that the principle of noscitur a sociis is 
clearly apvlicable to the construction of 
the expression ‘old’ occurring in Entry 
No. 15, and that expression will have to 
be given restricted meaning— a sense 
analogous to that of the less general 
words clubbed with it. The principle . is 
explained in Maxwell on the Interpre- 
tation of Statutes (12th Edn.) at page 289 
thus: ` 


“Where two or more words which are 
susceptible of analogous meaning are 
coupled together, noscitur a sociis. They 
are understood to be used in their cog- 
nate sense. They take, as it were, their 
colour from each other, the meaning of 
the more general being restricted to a 
Sense analogous to that of the less gene- 
ral." 


Moreover, even in the two decisions 
relied upon by counsel for the respon- 
dents where this Court refused to apply 
the principle’ of noscitur a sociis while 


construing the definition of ‘industry’ in’ 


the two concerned enactments because 
the Legislature 
wider words in order to make the scope 
of defined word correspondingly wider, 
the Court has observed that “it is only 
when the intention of the Legislature in 
` associating wider words with words of 


Rainbow Steels Ltd. v. ST. Commr., U. P. 


- solete”. In other words in order to fal 
had deliberately used. 


ALR. 


narrower significance is doubtful or is 


_ 


otherwise not clear that the present rule 
of construction can be usefully applied”. 
In other words, if the wider words used 
are in themselves vague, imprecise orl. 
ambiguous and there is no indication that 
these have been deliberately used to in- 
fuse wider meaning then this rule of con-, 
struction can be invoked. 


7. ‘Dealing with the Entry in ques- 
tion. in the first place it cannot be dis- 
puted that the four adjectives which 
are susceptible to analogous meaning 
are clubbed together while qualifying 
‘machinery’ in the Entry. Secondly, it 


_ cannot be disputed that the first adjec~ 


tive ‘old’ is clearly more general than 
the other three and as such all the four 
would take their colour from each 
other, the meaning of the more general 
adjective ‘old’ being restricted to a 
sense analogous to that of the less gene- 
ral namely, “discarded, unserviceable 
or obsolete.” Thirdly, it is true that all 
the four adjectives which qualify the 
word “machinery” have been used dis- 
junctively but it is precisely for that 
reason that the adjective ‘old’ becomes 


vague, imprecise and ambiguous, being’ 
too general. The adjective ‘old’ by 
itself is certainly vague, imprecise ‘and 


ambiguous for there is no indication as 
to how much old the machinery- should 
be before it could be described as ‘old 
machinerv’, A machinery could be one 
day old, one month old, one year old, 
five years old or even ten years old, 
(the degree of oldness being a relative’ 
concept) and which one is intended to 
be included in the Entry has not been 
made clear at all. And, lastly, there i 
nothing in the Entry’ to indicate tha’ 
the adjective ‘eld’ has been deliberatel 
used in a wider sense. In the absence o 
any indication to that effect and when 
the expression ‘old’ is by itself vague, 
imprecise, and ambiguous, being too 
general the principle of noscitur a sociis 
will have to be applied i.e. all the asso- 
ciated words will take colour from eac 
other, the meaning of the more general 
adjective viz. ‘old’ being réstricted to 
sense analogous to the less general ad 
jectives “discarded, unserviceable or ob 




















within the expression ‘old machinery’ 
occurring in the Entry, the machine 
must be old machinery in the sense tha’ 
it has become non-functional or non- 
usable. In our view, therefore, on | tru 


construction the sale of the Therm 
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‘Power Plant. which at the time of sale 
by appellant No. 1 to appellant No, 2 was 


in perfect running condition and which: 


was sold as such would not fall within 
the aforesaid Entry No. 15 of the con- 
cerned Notification dated May 30, 1975. 


8. The Englisk decision of the Court 
of Appeal in Letang v. Cooper ((1965) 1 
QB 232) (supra), relied upon by counsel 
for the respondents is clearly distinguish- 
able inasmuch as it dealt with a statute 
which referred to “negligencé, nuisance 
or breach of duty (whether the duty ex- 
ists by virtue of a contract or of provi- 
sion made by or under a statute or in- 
dependently of any contract or any. such 
provision)” and when it was argued that 
because the cause of action in both nuis- 
ance and negligence included the inflic- 
tion of actual damage as an essential 
element, “breach of duty” should also be 
understood as confined to causes of action 
in which actual damage . was likewise 
essential the said contention was rejected 
by Diplock L. J. by observing thus: 


“It is clear, however, that ‘breach of 
duty’ cannot be restricted to those giv- 
ing rise to causes of action in which 
the infliction of actual damage is an 
‘essential element, for the words in 
parenthesis expressly extend to a duty 
which exists by virtue of a contract and 
the infliction of actual damage is not an 
essential element in van action for breach 
of contractual duty i 


In other words, it was a case of a sta- 
tute where the parenthetical portion 
occurring therein 2xpressly indicated the 
contrary intention — contrary to the con- 
tention urged and, therefore, the princi- 
ple of noscitur a sociis was not applied. 


: 9 In the resul{ the appeal is allow- 
ed and the view cf the lower authorities 
is set aside and the sale in question is 


declared to be not exigible to tax under. 


.Entry No. 15 of the concerned Notifica- 
tion dated May 30, 1975. In the circum- 
stances there will 2e no order as to costs. 


Appeal allowed. 
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. Civil Appeals Nos. 860 of 1973 and 
1614 (NT) of 1978, Review Petn. No. 57 
of 1980, Spl. Leave Petn. No. 4602 of 1977 
and Tax Reference Cases Nos. 2 & 3 of 
1977 and 5 of 1978, D/- 25-9-1981. 

(1) Vazir Sultan Tobacco Co. Ltd, Ap- 
pellant v. Commissioner, of Income-tax, 
Andhra .Pradesh, Hyderabad, Respondent. 

AND ` ! 

(2) Ballarpur Industries Ltd., Appel- 
lant v. Commissioner of Income-tax, Cal- 
cutta, Respondent. 

AND 

B M/s. Bengal Paper Mills Co. Ltd., 
Petitioners v. Commissioner of Income- 
tax, Calcutta, Respondent, 

AND 

(4) M/s. Echjay Industries Pvt. Ltd, 
Bombay, Appellant v. Commissioner of 
Income-tax, Bombay, Respondent. 

AND 


: (5) Hyco Products Pvt. Ltd., Bombay, 


` Appellant v. Commissioner of Income- 


tax, City-V, Bombay, Respondent. 

_ (A) Super Profits Tax Act (1963), 2nd 
Schedule, R. 1 — Companies (Profits) 
Surtax Act (1964), 2nd Schedule, R. 1 — 
“Other reserves” — Amount set apart by 
assessee Company making provision for 
taxation from out of profits and other 
surpluses — Whether “other reserves". 
(Companies Act. (1956), 6th Schedule, 
Part I, Cl. 7). 


- The amount set apart by the assessee 
Company making provision for taxation 
does not constitute ‘reserve’ for the pur- 
pose. of computation of the capital of the 
Company. > (Para 13) 

The expression ‘reserve’ has not been 
defined in the Act: and therefore. ons 
would be inclined to resort to its ordinary 


*(2) I. T. Reference No. 454 of 1974, D/- 
26-7-1976 (Cal). 

-(3) L T. Reference No. 195 of 1969, D/- 
` 11-6-1974 (Cal). 

-(4) R. A. Nos. 1223 and 1224 (Bom) of 
- 1972-73, I.T. A. T., Bombay Bench ‘B’. 
(5) R. A. No. 225 (Bom) of 1977-78, 
- UT. A.T.; Bombay Bench ‘D’. 
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natural meaning as’ given in the diction- 


ary but the dictionary meaning, though 
useful in itself, may not be sufficient. 
The broad distinction between the two 


is that whereas a provision is a charge 
against the profits to be taken into ac- 
count against gross receipts in the P & L 
account, a reserve is an appropriation 
of profits, the asset or assets by which it 
is represented being retained to form part 
of the capital employed in the business,’ 
(Paras 8, 9) 
Besides, though the expression ‘re- 
serve’ is not defined in the Act, since it 
occurs in a taxing statute which is . ap- 
plicable to companies only and to no 
other assessable entities, the meanings 
attached to these two words in the pro- 
visions of the Companies Act, 1956 deal- 
ing with preparation of balance-sheet and 
profit and loss account would govern 
their construction for the purposes of 
the two taxing enactments. (Paras 8, 46) 
On a plain reading of Cl. 7 (1) (a) and 
(b) and Cl. 7 (2) of Part III of Sch. VI to 
the Companies Act, 1956 it will appear 
clear that though the term ‘provision’ is 
defined positively by specifying what it 
means the definition of ‘reserve’ is nega- 
tive in form and not exhaustive in the 
sense that it only specifies certain 
amounts which are not to be included in 
the term ‘reserve’. In other words the 
effect of reading the two definitions to- 
gether is that if any retention or appro- 
priation of a sum falls within the defini- 
tion of ‘provision’ it can never be a re- 
serve but it does not follow that if the 
retention or appropriation is not a ‘pro- 
vision it is automatically a reserve and 
the question will have-to be decided hav- 
irg regard to the true nature and charac- 
ter of the sum so retained or appropriat- 
ed depending on several factors including 
the intention with which and the purpose 
for which such retention or appropria- 
tion has been made because the substance 
of the matter is to be regarded and in 
this context the primary dictionary 
meaning of the term ‘reserve’ may have 
to be availed of. (Para 11) 


Having regard to type of definitions 
of the two concepts which are to be 
found in Cl. 7 of Part III the proper ap- 
proach would be first to ascertain whe- 
ther the particular retention or appro- 
priation of a sum falls within the expres- 
sion ‘provision’ and if it does then clear- 
ly the concerned sum will have to be 


excluded from the computation of a capi-' 


tal, but in case the retention or _ appro- 
priation of the sum is not a provision as 
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defined the question will have to be de- 
cided by reference to the true nature and 
character of the sum so retained or ap- 
propriated having regard to several fac- 
tors as mentioned above and if the con- 
cerned sum is in fact a reserve then it 
will be taken into account for the com- 
putation of capital, (Para 11) 

Held, that the item of Rs. 33,68,360 
which had been set apart by the Board of 
Directors for taxation could be regarded 
as a provision and could not:be regarded 
as a reserve. For the assessment year 
1963-64 the relevant accounting period 
was the year which ended on Sept. 30, 
1962; under R. 1 of the Second Schedule 
to the Super Profits Tax Act, the first day 
of the previous year would be Oct. 1, 
1961 and, therefore, the balance sheet of 
that company as on Sept. 30, 1961 and 
the profit and loss account which ended 
on Sept, 30, 1961 would be relevant. On 
the expiry of Sept. 30, 1961, the assessee 
company incurred the taxation liability in 
respect of the profits which it had earned 
during that year, though the exact amount 
of such liability could not be determined 
with substantial accuracy at that time and 
the same would have to be ascertained 
by reference to rate ‘of taxes applicable ' 
to that year. The liability for taxation 
having thus arisen on the expiry of the 
last day of the year, the setting apart of 
the sum of Rs. 33,68,360 by the Board of 
Directors had to be regarded as a pro- 
vision for a known and existing liability, 
the quantification whereof had to be done 
later. The amount therefore would not 
be includible in capital computation. AIR 
1966 SC 1370 Rel. on. (Para 13) 

(B) Super Profits Tax Act (14 of 1963), 
2nd Schedule, R. 1 — Companies (Pro- 
fits) Surtax Act (1964), 2nd Sch., Rule 1 
— Amount set apart by assessee Com- 
pany making , provision for retirement 
gratuity from out ‘of profits and other 
surpluses — Whether ‘provision’ or ‘re~ 
serve’ — Absence of proper material — 
Question remanded to taxing authorities. 
(Companies Act (1956), 6th Sch. Part H 
Cl. 7). 

Ordinarily an appropriation to gratuity 
reserve will have to be regarded as a 
provision made for a contingent liability, 
for, under a scheme framed by a com- 
pany the liability to pay gratuity to its 
employees on determination of employ- 
ment arises only when the employment 
of the employee is determined by death, 
incapacity, retirement or resignation — 
an event (cessation of employment) cer- 
tain to happen in the service career of 
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every employee; moreover, the amcun? 
of gratuity payable is usually dependen: 
on the employee’s wages at the time of 
determination of his employment and 
the number of years of service put in „by. 
him and the liability accrues end eń- 
hances with completion of every year of 
service; but the company can work out 
on an actuarial valuation its estimeted 
liability (i.e. discounted present value of 
the liability under the scheme on a 
Scientific basis) and make a provision for 
such liability not all at once but spread 
over a number of years, (Para 17) 
It is clear that if by. adopting such 
scientific method. any - appropriation is 
made such appropriation will constitute 
a provision representing fairly accurately 
a known and existing. liability ‘for the 
year in question, if, however, an ad noc 
sum is appropriated without resorting to 
any scientific basis such appropriafion 
would also be a provision intended to 
meet a known liability, though a contin- 
gent one; for, the expression ‘liabilty’. 
occurring in CL 7 (1) (a) of Part III of 
the Sixth Schedule to the Companies Act 
includes any expenditure contracted for 
and arising under a contingent liabil=ty; 
but if the sum.so appropriated is shown 
to be in excess of the sum required to 
meet the estimated liability - (discounzed 
present value on a scientific basis) it is 
only the excess that will have to’ be re- 
garded as a reserve under.Cl. 7 (2) of 
Part III to the Sixth Schedule. (Para 17) 


Where the assessee company did not 
clarify by placing material on record. as 
to whether the appropriation of che 
amount was based on any § actuarial 
valuation or whether it was an appzo- 
priation of an ad hoc amount —.an asp2ct 
which, had.a vital bearing on the qu3s- 
tion whether the appropriation sould ‘be 
treated as a provision or a reserve; fhe 
case was remanded through the Tribunal 
to the taxing authority to decide the 
issue whether the concerned amount set 
apart and transferred to gratuity reserve 
by the assessee company was either a 
provision or a reserve after giving an 
opportunity. to the assessee company . to 
place additional relevant materials te- 
fore it. Case law Rel. on. (Para 32) 


(C) Super Profits Tax Act (1963), 2ad 
Schedule, R. 1 — Companies (Profiis) 
Surtax Act (1964), 2nd Schedule, R., 1 — 
Amount set apart by assess€e company 
making provision for proposed dividead 
out of profits and other surpluses — Not 
‘reserve’. (Companies Act (1956), S. 217 
(1) and Sch. 1, Table A, Reg. 87). - 
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The amount set apart for the payment 
of! any proposed dividend on. the basis of 
the recommendation of- the Director can- 
not constitute reserve for the purpose of 
computation of the capital-of the Com- 
pany. : (Para 50) 

The question whether the concerned 
amounts in fact constituted ‘reserves’ or 
not will have to be decided by having 
regard to the true nature and character 
of the sums so appropriated. depending 
on the surrounding circumstances parti- 
cularly the intention: with which and the 
purpose for which such appropriations 
had been made. The fact that the con- 
cerned amounts did not. constitute ‘pro- 
visions’ by itself would not automatically 
convert the appropriations into ‘reserves’, 
regard being had to the negative and non- 
exhaustive character of the definition of 
‘reserve’ given in Cl. 7 (1) (b) of Part DT 
of the Sixth Schedule to the Companies 
Act. (Para 24) 

The true nature and character of the 
appropriation must be determined with 
reference to the substance of the matter, 
obviously this means that one must have 
regard to the intention with which and 
the purpose for which appropriation has 
been made, such intention and purpose 
being gathered from the surrounding cir- 
cumstances, In that behalf the following 
aspects provide some guidelines: (a) a 
mass of undistributed profits cannot 
automatically become a reserve and that 
somebody possessing the requisite auth- 
ority must clearly indicate that a portion 
thereof has been earmarked or separated 
from the general mass of profits with a 
view to constituting it either. a general 
reserve or a specific reserve, (b) the sur- 
rounding circumstances should -make :t 
apparent that the amount so earmarked 
or set apart is in fact a reserve to be uti- 
lised in future for a specific purpose and 
on a specific occasion, and (c) a clear 
conduct on the part of the directors in 
setting apart a sum from out of the mass 
of undistributed profits avowedly for the 
purpose of distribution as dividend in 
the same year would. run counter to any 
intention of making that amount a re- 
serve, (Para 26) 


The provisions of . the Companies Act 
1956 also lend support to the proposition 
that an appropriation for proposed divi- 
dend would not amount to a reserve. 


S. 217 (1) read with Reg. 87 of Table A 


in the Ist Schedule clearly show that 
creating reserv.; out of the profits‘is a 
Stage distinct in point of fact and anterior 
in point of time to the stage of making 
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recommendation for payment of.dividend ..- 


and the scheme of the 
gests that appropriation made by 


provisions sug- 
the 


nature of things PS a reserve. 

(Paras 28, 50) 
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„the Act, the assessee 


. Respon-. 


-aş ‘in his opinion all these © 
” “provisions” -and not “reserves” and as. 
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- Tax Reference , Case No. 5/1978. 
Board of Directors. by way of recommend- ` 
ing a payment of dividend cannot in the 


TULZAPURKAR, J.:— In these ~ Civil 
Appeals and Tax Reference Cases certain 
common questions of law arise for our 
determination and ‘hence all these are 
disposed of by this common judgment. 
The common questions raised are whe- 
ther amounts retained or appropriated 
or set apart by the concerned assessee - 
company by way of making provision (a) 
for taxation, (b) for retirement gratuity 


‘and (c) for proposed dividends from out 
_of profits and other surpluses 


could be 
considered as “other reserves” within the’ 
meaning of Rule 1 of the Second Sche- 
dule to the Super Profits Tax Act, 1963 
(or Rule 1 of the Second Schedule to the 
Companies (Profits) Surtax Act, 1964) 
for inclusion in capital computation of the 
Company for the purpose of levying 
super profit tax? The first three matters 
concerning Vazir Sultan Tobacco Co. Ltd., 


Hyderabad, Ballarpur Industries Ltd., 
and M/s. Bengal Paper Mills Co. Ltd., 
Calcutta arise under the Super Profits 


Tax Act, 1963 while the Tax Reference 
Cases concerning M/s. Echjay Industries 
Pvt. Ltd., and Hyco Products Pvt. Ltd., 
Bombay arise under the Companies (Pro- 
fits) Surtax Act, 1964. 


2. Since Civil Appeal No. 860 of 1973 
(Vazir Sultan Tobacco Company’s case} 
is comprehensive and comprises all th@ 
three items of appropriation it will be 
sufficient if-the facts in this case are 
set out in detail so as to understand how 
the questions for determination arise in 
these matters. Vazir Sultan Tobacco Co. 
Ltd. was an assessee under the Super 
Profits Tax Act. 1963. For the assess- 
ment year 1963-64, for which the relevant 
accounting period was the year which 
ended 30th Sept., 1962, for computing tha 
chargeable profits of that year for the 
purpose of levy of super profits tax under 
company claimed 
that the appropriation of (a) Rs. 33,68,360 
for taxation, (b) Rs. '9,08,106 for retire- 
ment gratuity and (c) "Rs. 18,41,820 for 
dividends (all of which items were shown 
under the heading ‘current liabilities and 
provisions’ in the concerned balance- 
sheet as at 30th Sept., 1962): should be 
regarded as “other reserves” within the 
meaning of Rule 1 of Second Schedule 
to the Act and be included while deter- 
mining its capital. The Super Profits Tax 
Officer rejected the assessee’s contention 
items were 
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‘such these ‘had to be.ignored or excluded 
from the capital: computation of the as- 
Sessee company and on that basis he -de- 
termined the capital and-the standard 
deduction and levied super profits tax 


on that portion of the chargeable profits. 
of the previous year which exceeded the - 
pre- . 


standard deduction. In the appeal 
ferred by the assessee company against 
the assessment, the Appellate Assistant 
Commissioner upheld the assessee’s con- 
tentions and held that those items were 
` “reserves” and took them into account 
while computing the capital of the asses- 
see company. In the further appeal pre- 
ferred by the Super Profits Tax Officer, the 
Income-tax Appellate Tribunal accept- 
ed the Department’s contention and held 
that these were not “reserves” within 
the meaning of Rule 1 of the Second 
Schedule to the Act and as such these 
could not enter into capital computation 
of the assessee company. In the Refer- 
ence that was made under Section 256 (1) 
of the Income-tax Act, 1961 read with 
5. 19 of the Super Profits Tax Act at the 
instance of the assessee company the fol- 
lowing question’ of law was referred to 
the Andhra Pradesh High Court for its 
opinion: 


“Whether on the facts and in the cir- 
cumstances of the case the provisions (a) 
for taxation Rs. 33,68,360, (b) for retire- 
ment gratuity Rs. 9,08,106 and (c) for 
dividends Rs. 18,41,820, could be treated 
as ‘reserves’ for computing ‘the capital 
for the purpose of super profits tax under 
Second Schedule to the Super . Profits 
Tax Act, 1963 for the assessment year 
1963-64?” 


3. The High Court on a consideration 
of several authorities answered the ques- 
tion in respect of the three items in 
favour of the Revenue and against the 
assessee company and held that the three 
sums so set apart by the assessee com- 
pany in its balance-sheet were not “re- 
serves” and had to be excluded in the 
computation of its capital for the purpos@ 
of levying super profits tax payable on 
the chargeable profits for the relevant 


accounting year. It is this view of the 


High Court that is being challenged by 
the assessee company in the Civil Appeal 
No. 860 of 1973 before us. 


4. In Civil Appeal No. 1614/1978 (Bal- 
larpur Industries Ltd.) and Review Peti- 
tion No.. 57 of 1980 (M/s. Bengal Paper 
Mills Co. Ltd.) we are concerned with 


; only two items of appropriation being: (a) . 


provision for taxation. and (b).:provision 
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for -proposed dividend and in each . ‘orie 
of these cases the Calcutta High Court 


.has taken the view that these two items 


do not constitute “reserves” and as such 
-have to be ignored while computing the 
capital of the assessee company. 

5. In Tax Reference Cases Nos. 2 and 
3 of 1977 (M/s. Echjay Industries Pvt. 
Ltd.) — a case under Companies (Profits) 
Surtax Act, 1964, we are concerned with 
two items of appropriation being (a) pro- 
vision for taxation, (b) provision for pro- 
posed dividend for the two assessment 
years 1969-70 and 1970-71 and in each of 
the y2ars the Taxing Authorities as also 
the Income-tax’ Appellate Tribunal Bom- 
bay have ‘taken the view that these ap- 
propriations did not constitute “other re- 
serves" within the meaning of R. 1 of 
the Second Schedule to the Companies 
(Profits) Surtax Act, 1964 and as such 
were not includible in the capital com- 
putation of the assessee company but in 
view of a divergence of opinion -between 
the different High Courts on the point, 


_the Tribunal has at the instance of the 


assessee company made a direct Refer- ` 
ence to this Court under S. 257 of the 
Income-tax act, 1961 read with S. 18 of 
the Companies (Profits) Surtax Act, 1964. 


6. In Tax Ref2rence Case No. 5 of 


. 1978 (Hyco Products Pvt. Ltd.) —— also a 


case under Companies (Profits) .Surtax 
Act, 1964 the same question pertaining to 
dividend alone but in a different form 
arose for consideration before the Taxing 
Authorities and the Income-tax Appellate 
Tribunal. It was not a case of ‘proposed 
dividend’ but the assessee company after 
transferring Rs. 29,77,000 out of the cur- 
rent year’s profit amounting . to Rupees 
61,03,382 to General Reserves, paid out 
of Rs. 3,10,450 as dividend to its share- 
holders from such augmented General_ 
Reserves and the question was whether 
while computing the capital of the asses- 
see-company for the purpose of levy of 
surtax the General Reserves should or 
should not be reduced by the aforesaid 
sum of Rs. 3,10,450?.In other words, the 
question was whether the amount of 
Rs. 3,10,450 could not form part of the 
General. Reserves on the relevant date 
(being 1-1-1973) for the computation of 
the capital? The Taxing Authorities as 
well as the Appellate Tribunal Bombay 
held that the said amount of Rs. 3,10,450 
had to be ignored for the purpose of 
computation of capital for surtax pur- 
poses because it was not a reserve. Thé 
assessees company. has challenged. this 


-view of the. Tribunal.before us jin this 
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direct Reference made to this Court 
under S. 257 of the Income-tax Act, 1961 


read with S. 18 of the Companies’ (Pro- 
fits) Surtax Act, 1964. 
7. It may be stated that the scheme 


and the main provisions of the two con- 
cerned enactments are almost identical, 
the object of both these enactments be- 
ing the imposition of a special tax on 
excess profits earned by companies, 
Under Section 4 of the 1963 Act, which 
is the charging provision, there shali be 


charged on every company for every 
assessment year commencing on and 
from 1st April, 1968, a tax, called the 


super profits tax, in respect of so much of 
its “chargeable profits” of the previous 
year as exceed the “standard deduction” 
at the rate or rates specified in the Third 
Schedule. Section 2 (5) defines the ex- 
pression “chargeable profits’ to rean 
the total income of an assessee computed 
under the Income-tax Act, 1961, for any 
previous year and: adjusted in accordance 
with the provisions of First Schedule, 
while Section 2 (9) defines the expression 
“standard deduction” to mean an amount 
equal to six per cent of the capital of 
company as computed in accordance with 
the provisions of the Second Schedule. 
or an amount of Rs. 50,000 whichever is 
greater. In order to determine “standard 
deduction” it becomes necessary to com- 
pute capital of the company in accord- 
ance with the rules laid down in the Se- 
cond Schedule and Rule 1 is relevant for 
our purposes, the material portion where- 
of runs as follows: 


“I, Subject to the other provisions con- 
tained in this Schedule, the capital of a 
companv shall be the sum of the amounts, 
as on the first day of the previous year 
relevant to the assessment year, of its 
paid up share capital and of its reserve, 
if any, credited under the proviso (b) to 
Clause (vi b) of sub-section (2) of Sec. 10 
of the Indian Income-tax Act, 1922 or 
under sub-section (3) of Sec. 34 of the 
Income-tax Act, 1961, and of its other 
reserves in so far as the amounts credit- 
ed to such other reserves have not been 
allowed in computing its profits for the 
purposes of the Indian Income-tax Act. 
1922 or the Income-tax Act, 1961........ R 
It will be clear from the aforesaid provi- 
sion of Rule 1 that before any amount or 
sum qualifies for inclusion in capital com- 
putation of a company two conditions 
are required to be fulfilled— (a) that the 
amount or sum must be a “reserve” and 
(b) the same must not have been allowed 
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in computing the company’s profits for 
the purposes of. the 1922 Act or the 1961 
Act. That none of the items of appro- 
priation either for taxation or for retire- 
ment gratuity, or for proposed dividend 
in the concerned assessee’s case had been 
allowed in computing the assessees’ pro- 
fits under the 1961 Act has not been dis- 
puted; in other words the second condi- 
tion indicated above has been satisfied. 
The question is whether any of these 
items could be treated as or falls within 


the expression “other reserves” occur« 
ring in the said rule. 
8 The expression ‘reserve’ has not 


been defined in the Act and therefore one 
would be inclined to resort to its ordi- 
nary natural meaning as given in the 
dictionary but it seems to us that the 
dictionary meaning, though useful in it- 
self, may not be sufficient, for, 
tionaries do not make any distinction be- 
tween the two concepts ‘reserve’ and 
‘provision’ while giving their primary 
meanings whereas in the context of the 
legislation with which we are concerned 
in the case a clear distinction between 
the two is implied. According to the dic- 
tionaries (both Oxford and Webster) the 
applicable primary meaning of the word 
‘reserve’ is: “to keep for future use or 
some pur- 
pose or end in view; to keep in store for 
future or special use; to keep in reserve”, 
while ‘provision’ according to Webster 
means: “something provided for future”. 
In other words according to the diction- 
ary meanings both the words are more 
or less synonymous and connote the same, 
idea. Since the rules for computation of 
capital contained in the Second Schedule 
to the Act proceed on the basis of the 
formula of capital plus reserves—-a for- 
mula well-known in-~commercial account- 
ancy, it becomes essential to know the 
exact connotation of the two concepts 
‘reserve’ and ‘provision’ and the distinction: 
between the two as known in commercial, 
accountancy. Besides, though the expres- 


sion ‘reserve’ is not defined in the Act, itj. 


cannot be forgotten that it occurs in a tax- 
ing statute which is applicable to compa- 
nies only and to no other assessable enti- 
ties and as such the expression will have 
to be understood in its ordinary popular 
sense, that is to say, the sense or mean- 
ing that is attributed to it by men of 
business, trade and commerce and by 
persons interested in or dealing with 
companies. Therefore, the meanings at- 
tached to these two words in the provi- 
sions of the Companies Act, 1956 dealing| 





the dic-| - 


h 


ka 


1981 Vazir Sultan Tobacco Co. v, 


with preparation of balance-sheet .and 
profit and loss account would govern 


their construction for the purposes of the 
‘two taxing enactments. We might men- 


if 


tion here that in C.LT. v. Century Spin- 
ning and Manufacturing Company, (1953) 
24 ITR 499: (AIR 1953 SC 501) this Court 
after referring to the dictionary meaning 
of the expression ‘reserve’ observed: 
“what is the true nature and character 
of the disputed sum (sum allegedly set 
apart) must be determined with reference 
to the substance of the matter” and. went 
on to determine : the true nature and 
character of the disputed sum by relying 
upon the provisions of the Indian Com- 
panies Act, 1913, the form and the con- 
tents of the balance-sheet required to be 
drawn up and Regn. 99 in Table A of the 
Ist Schedule, : . 


9. The distinction between the two 
concepts of ‘reserve’ and ‘provision’ is 
fairly well-known in commercial account- 
ancy and the same has been explained by 
this Court in Metal Box Company of 
India Ltd. v. -Their Workmen, (1969-73 
ITR 53): (AIR 1969, sc ora) thus (at p. 
623 of AIR):— 


“The distinction between ‘a provision 
and a reserve is in commercial account- 
ancy fairly well known, Provisions made 
against anticipated losses and contin- 
gencies are charges against profits and 
therefore, to be taken into account 
against gross receipts in the P. & L. ac- 
count and the balance-sheet. On the 
other hand, reserves are‘ appropriations 
of profits, the assets by which they ‘are 
represented being retained to form part 
of the capital employed in the business. 
Provisions are usually .-shown in the 
balance-sheet by way of deductions from 
the assets in respect of which they are 
made whereas general reserves and re- 
serve funds are shown as part of the pro- 
prietor’s interest. (See Spicer and. Peg-. 
ler’s Book-keeping and Araruna; ` 15th 
Edition, page 42).” 

In other words the hioa distiñiction be 
tween the two is:‘that whereas a provision 


“ts a charge against the profits to be 


. taken into ‘account against gross receipts 
n the P & L. account, ‘a reserve is an 
| appropriation of profits, the asset: or 
assets by which it is represented being 
retained to ‘form part of the: capital em- 
ployed in-the business. Bearing in mind 
the aforesaid broad distinction we will 
briefly indicate how the two concepts are 
defined and dealt with by the. Companies ` 
Act, 1956, 


ta 
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10. Under S. 210 of the Companies 
Act. 1956 it is incumbent upon the ‘Board 
of Directors of every company to lay 
before the annual general meeting of its 
shareholders’ (a) the -annual` balance- 


‘sheet and (b) the profit and loss account 


pertaining to the previous financial year, 
Section 217 (1) provides that every 
balance-sheet of a company shall give a 
true and fair view of the state of affairs 
of the company as at the -end of the 
financial year and shall, subject to the 
provisions of this section, be in the form 
set out in Part I of Sch. VI, or near 
thereto as circumstances admit or in such 
other form as may be approved by the 


_,Central Government either generally or 


in any particular case, while S. 211 (2) 
provides that every profit and loss ac- 
count of a company shall give a true and 
fair view of the profit or loss of the com- 
pany for the financial. year and shall, 
subject as aforesaid, comply with the re- 
quirements of Part II of Sch. VI, so far 
as they are applicable thereto. In other 
words the preparation of balance-sheet 
as well as profit and loss account. in the 
prescribed forms and laying the same be- 
fore the. shareholders at (the annual 
general meeting are statutory require- ` 
ments which the company has to observe. 
The Form of balance-sheet as given in 
Part I of Sch. VI contains separate heads 
of ‘reserves and surpluses’ and ‘current 
liabilities and provisions’ and under the 
sub-head ‘reserves’ different kinds of re- 
serves are indicated and under sub-head 
‘provisions’ different types of provisions 
are indicated; Part III is the interpreta- 
tion clause „setting out the definitions of 
various expressions -occurring in Parts I 
and II and the expressions ‘reserve’, ‘pro- 
vision’ and ‘liability’ have ‘been defined 
in Cl. 7 thereof, Material portion of 
Cl. 7 of Part III runs as under: 


(1) For. the- ‘purposes, of Parts I and II 


of this: Schedule, unless the context 
otherwise requires,— $ 
‘(a) the expression “provision” shall, 


subject to sub-cl. (2) of this clause mean 
any amount written off -or retained -by 
way of providing for depreciation, re- 
newals or diminution in value of ‘assets, 
or retained by way of providing for- any 
known liability of which the amount 
cannot be determined with substantial ` 
accuracy; 


(b) the expression: “reserve” shall not, 
subject as aforesaid, include any amount 
written off or retained by way of provi- 
ding for depreciation, rénewals-or dimi~ 
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nution in value of -assets or retained by 


way of providing for any known liability; 


(c) x x x 
and in this sub-clause the expression “li- 
ability” shall include all liabilities in res- 
pect of expenditure contracted for and 
all disputed or contingent liabilities. 

(2) Where— 

(a) any amount written off or retained 
by way of providing for depreciation, 
renewals or diminution in value of as- 
sets, not being an amount written off 
in relation to fixed assets before th 
commencement of this Act; or ' 

(b) any amount retained by way of 
providing for any known liability; 
is in excess of the amount which, in the 
opinion of the directors, is reasonably 
necessary for the purpose, the excess 
shall be treated for the purposes of this 
Schedule as a ‘reserve’ and not a ‘provi- 
sion’. 

‘11. On a plain reading of Cl.-7 (1) (a) 
and (b) and Cl. 7 (2) above it will appear 
clear that though the term ‘provision’ is 
defined positively by specifying what it 
means the definition of ‘reserve’ is nega- 
tive in form and not exhaustive in the 
sense that it only specifies certain 
amounts which are not to be included in 


the term ‘reserve’. In other words the 


effect of reading the two definitions to- 


gether is that if any retention or appro- . 


priation of a sum falls within the defini- 
tion of ‘provision’ it can never be a re- 
{serve but it does not follow that if the 
retention or appropriation is not a pro- 
vision it is automatically a reserve and 
the question will have to be decided hav- 
ing regard to the true nature and charac- 
ter of the sum so retained or appropriat- 
ed depending on several factors includ- 
ing the intention with which and the 
purpose for which such retention or ap- 
propriation has been made because -the 
substance of the matter is to be regarded 
and in this context the primary diction- 
ary meaning of the term ‘reserve’ may 
have to be availed of. But it is clear þe- 
yond doubt that if any retention or ap- 
propriation of a sum is not a provision, 
that is to say, if it is not designated to 
meet depreciation, renewals or diminu- 
tion in value of assets or any known 
liability the same is not necessarily a 
reserve, We are emphasising this aspect 
of the matter because during the hearing 
almost. all counsel for the assessees stre- 
nuously contended before us that once it 
was shown or became clear that the re- 
tention or appropriation .of a sum out of 
- profits and surpluses. -was for an un- 
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known liability or for a liability which - 
did not exist on the relevant date it must 
be regarded as a reserve. ‘The fallacy 
underlying the contention becomes appa- 
rent if the negative and non-exhaustive - 
reserve are 
borne in mind. Having regard to type-of 
definitions of the two concepts which 
are to be found in Cl. 7 of Part IJI the 
proper approach in our view would be 
first to ascertain whether the particular 
retention or appropriation of a sum falls 
within the expression ‘provision’ and if 
it does then clearly the. concerned sum 
will have to be excluded from the com- 
putation of a capital, but in case the re- 
tention or appropriation of the sum isl 
not a provision as defined the question 
will have to be decided by reference to 
the true nature and character of the sum 
so retained or appropriated having re- 
gard to several factors as mentioned 
above and if the concerned sum is in fact 
a reserve then it will be taken into ac- 
count for the computation of capital. 


12, Having thus indicated the proper 
approach to be adopted, we shall proceed 
to deal with the three items of appro- 
priation being (a) provision, for taxation, 
(b) provision for retirement gratuity and’ 
(c) provision for proposed dividends in 
the case of concerned assessee companies 
a these Appeals and ‘Tax Referenca 

ases. 


13. Dealing first with the item of ap- 
propriation by way of provision for taxa- 
tion, which arises in Civil Appeal No, 860/ 
1973 (Vazir Sultan Tobacco Company), 
Civil Appeal No. 1614 (NT)/1978 (Ballar- 
pur Industries Litd.), Review Petition 
No. 57/1980 (M/s. Bengal Paper Mills Co. 
Ltd.) and Tax Reference Cases Nos. 2 & 
3/1977 (M/s. Echjay Industries Pvt. Ltd.) 


the common question: is whether ` the 
concerned amounts appropriated or set 
apart by these assessee-companies from 


out of the profits and other surpluses by. 
way of making provision for taxation 
constitute a provision or a reserve on the 
relevant date, being the first day of the 
previous year relevant to the assessment 
year in question? Taking Vazir Sultan 
Tobacco Company’s case as an illustra- 
tion, for-the assessment year 1963-64 thi 

relevant accounting period was the year 
which ended. on Sept. 30, 1962; under.’ 
Rule 1 of the Second Schedule to the 
Super Profits Tax Act, the first day o 
the previous year would. be October i, 
-the . balance-shee' 
of that- company as on Sept. 30, 1961 an 

the profit. and loss account which. endedj © 
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on Sept, 30, 1961 would be relevant. It 
cannot be disputed that on the expiry of 
Sept. 30, 1961, the assessee company in- 
curred the taxation liability in respect of 
the profits which it had earned during 
that year, though the exact amount of 
such liability could not be determined 
with substantial accuracy at that time 
and the same would have to be ascertain- 
ed by reference to rate of taxes applic- 
able to that year. The liability for taxa- 
tion having thus arisen on the expiry of 
the last day of the year the setting apart 
of the sum of Rs. 33,68,360 by the Board 
of Directors will have to be regarded as 
a provision for a known and existing 
liability, the quantification whereof had 
to be done later. On principle, therefore, 
it seems to us clear that the item of 
Rs. 33,68,360 which had been set apart 
by the Board of Directors for taxation 
must be regarded as a provision and can- 
not be regarded as a reserve. Similar 
would be the position in regard to the 
appropriations for taxation made by the 
other assessee-companies mentioned ear- 
lier. 


14. In this context a reference to this 
Court’s decision in the case of Kesoram 
Industries and Cotton Mills Lid. v. Com- 
missioner of Wealth Tax (Central) Cal- 
cutta, (1966) 59 ITR 767: (AIR 1966 SC 
1370), would be useful. In that case the 
question was whether a certain amount 
which had been set apart as provision for 
payment of income-tax and  super-tax 
was a “debt owed” within the meaning 
of S. 2 (m) of the Wealth Tax Act, 1957, 
as on March 31, 1957 which was the 
valuation date and as such was deductible 
in computing the net wealth.of the ap- 
pellant company. In its balance-sheet for 
the year ending March 31, 1957 the ap- 
pellant company had shown a certain 
amount as provision for payment of in- 
come-tax and super-tax in respect of that 
year of accoun: and this Court took the 
view that the expression “debt owed” 
within the meaning of S. 2 (m) of the 
Wealth Tax Act, 1957 could be defined as 
the liability to pay in praesenti or in 
futuro an ascertainable sum of money 
and that the liability to pay. income-tax 
was a present liability though the tax 
became payable after it was , quantified 
m accordance with ascertainable data; 
that there was a perfected debt on the 
last day of the accounting year and not 
a contingent liability. The Court further 
observed that the rate was always easily 
ascertainable, that if the Finance Act was 
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passed, it was the rate fixed by that Act; 
if the Finance Act was not yet passed, it 
was the rate proposed in the Finance Bill 
pending before the Parliament or ‘the 
rate in force in the preceding year which- 
ever was more favourable to the assesse? 
and that all the ingredients of a “debt” 
were present and it was a present liabi- 
lity of an ascertainable amount and that, 
therefore, the amount of provision for 
payment of income-tax and super-iax in 
respect of the year of account erding 
March 31, 1957 was a “debt owed” with- 
in the meaning of S. 2 (m) on the valua- 
tion date, namely March 31, 1957 and was 
as such deductible in computing the net 
wealth. The ratio of this decision clearly 
suggests that the appropriation of the 
amounts set apart by the assessee com- 
panies before us for taxation would con- 
stitute a provision made by them to meet 
a known and existing liability and as 
such the concerned amounts would not be 
includible in capital computation. 


15. Counsel for the assessee company 
in Vazir Sultan Tobacco Company's case, 
however, attempied to raise a further 
plea that the provision for taxation in the 
sum of Rs. 33,68,360 was an excess pro- 
vision in the sense it was in excess of the 
amount which was reasonably necessary 
for the purpose of taxation and, there- 
fore, the excess should be treated as a 
reserve and not a provision and in this 
behalf reliance was placed on cl. (7) (2) 
of Part III of Schedule VI and three 
decisions of the Madras High Court in 
Commr. of Income-tax Madras v. Indian 
Steel Rolling Mills Ltd. (1973-92 ITR 78): 
(1974 Tax LR 69) of the Himachal Pra- 
desh High Court in Hotz Hotels Pvt. Ltd. 
v. Commr, of Income-tax, Haryana, H. P. 
and Delhi ((1975) 101 ITR 596): (1976 Tax 
LR 290) and of Allahabad High Court in 
Commr. of Income-tax, Delhi v, Modi 
Spinning & Weaving Mills, ((1979) 117 ITR 
23). There could be no dispute about the 
principle that if provision for a known 
or existing liability is made in excess of 
the amount that would be reasonably 
necessary for the purpose the excess shall 
have to be treated as a reserve and, there- 
fore, would be inçludible in the capital 
computation but. no such case was made 
out by the assessee company at any 
stage of the assessment proceedings 
either before the Taxing Authorities or 
even before the Tribunal or the High 
Court and in the absence of any such plea 
having been raised at any stage of the 
proceedings it will not be proper for this 
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Court io allow the assessee company to 
raise such a plea, which will need investi- 
gation into facts, for the first time in its 
appeal before this Court. The contention 
is, therefore, rejected. 


16. Dealing next with the item of 
appropriation made for retirement gratu- 
ity, which arises only in Civil Appeal 
No. 860/1973 (Vazir Sultan Tobacco Co.) 
the question is whether the sum of 
Rs, 9,08,106 appropriated or set apart by 
the assessee company from out of its 
profits and other surpluses by way of 
providing for retirement gratuity is a 
provision or a reserve on the relevant 
date, viz. 1-10-1961? Counsel for the as- 
sessee-company vehemently urged be- 
fore us that this appropriation had not 
been allowed as a deduction in the in- 
come-tax assessment proceedings of the 
company for the relevant assessment 
year on the ground that it was in the 
nature of a reserve and the entire sum, 
minus the actual payments, was added 
back to the income and profits of the as- 
sessee-company and if that be so, in the 
super profit tax assessment it cannot be 
treated as a provision and excluded from 
capital computation. According to him 
there could not be two different treat- 
ments for the same item in income-tax 
assessment and super profit tax assess- 
ment. He pointed out that this conten- 
tion was specifically urged in the appeal 
before the Appellate Assistant Commis- 
sioner but was wrongly rejected. He fur- 
ther submitted that no actuarial valua- 
tion had been undertaken but an ad boc 
amount was appropriated or transferred 
to gratuity reserve and as such the same 
should have been treated as a reserve and 
included in capital computation. On the 
other hand, counsel for the Revenue seri- 
ously disputed the last submission and 
contended that it was never the case of 
the assessee-company either before the 
Taxing Authorities or before the Tribu- 
nal or before the High Court that the 
appropriation was of an «d hoc sum 
without undertaking any actuarial valua- 
tion. It must be observed that whereas 
the assessee-company did urge a conten- 
tion before the lower authorities that dif- 
ferent treatments for the same item 
could not be given for purposes of in- 


come-tax assessment and super profit tax. 


assessment, the z isessee-company did not 
clarify by placis material on record as 


to whether the : appropriation of the 
amount was based on any actuarial 
valuation or whether it was an appro- 


‘priation of an ud hoe amount—an aspect 
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which, as we shall presently point out, 
has a vital bearing on the question whe- 
ther the appropriation could be treated 
as a provision or a reserve. In the ab- 
sence of proper material touching this 
vital aspect, we are afraid, the issue in 
question will have to be remanded to 
the Taxing Authorities through the Tri- 
bunal for disposal in the light of the well 
settled princivles in that behalf, which 
we shall presently indicate. 


17. Ordinarily an appropriation to 
gratuity reserve will have to be regard- 
ed as a provision made for a contingent 
liability, for, under a scheme framed by 
a company the liability to pay gratuity 
to its employees on determination of em- 
ployment arises only when the empioy- 
ment of the employee is determined by 
death, incapacity, retirement or resigna- 
tion -— an event (cessation of employ- 
ment) certain to happen in the service 
career of every employee; moreover, the 
amount of gratuity payable is usually 


‘dependent on the employee’s wages at 


the time of determination of his employ- 
ment and the number of years of service 
put in by him and the liability accrues 
and enhances with completion of every 
year of service; but the company can 
work out on an actuarial valuation its 
estimated liability (i.e. discounted present 
value of the liability under the scheme 
on a scientific basis) and make a provi- 
sion for such liability not all at once but 
spread over a number of years. It is clear 
that if by adopting such scientific method 
any appropriation is made such appro- 
priation will constitute a provision re- 
presenting fairly accurately a known and 
existing liability for the year in question; 
if, however, an ad hoc sum is appro- 
priated without resorting to any scientific 
basis such appropriation would also be 
a provision intended to meet a known 
liability, though a contingent one, for, 
the expression ‘liability’ occurring in 
cl. (7) (1) (a) of Part HI of the Sixth 
Schedule to the Companies Act includes 
any expenditure contracted for and aris- 
ing under a contingent liability; but if 
the sum so appropriated is shown to be 
in excess of the sum required to meet the 
estimated liability (discounted present 
value on a scientific basis) it is only the 
excess that will have to be regarded as 
a reserve under cl. (7) (2) of Part III to 
the Sixth Schedule. 


18. In the above context we might 
refer to one English case decided, by the 
House of Lords and two or three decisions 
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of this Court, which seem to lead to 
aforesaid propositions. In Southern Rail- 
way of Peru Ltd. v. Owen, 1957 AC 334 
an English Company operating a railway 
in Peru was, under the laws of that 
country, liable to pay its employees com- 
pensation on the termination of their 
services either by dismissal or by notice 
or on such termination by death or 
efflux of contractual time. The compen- 
sation so paid was an amount equivalent 
to one month’s salary at the rate in force 
at the date of determination for every 
year of service. In the computation of 
taxable income under the Income-tax 
Act, 1918, the company claimed to be 
entitled to charge against each year's 
receipts the cost of making provision for 
the retirement payments which would 
ultimately be thrown on it, calculating 
the sum required to be paid to each em- 
ployee if he retired without forfeiture at 
the close of the year and setting aside the 
aggregate of what was required in so far 
as the year had contributed to the aggre- 
gate. The House of Lords rejected the 
deductions on the ground that in calcula- 
ting the deductions the company had 
ignored the factor of discount. But, their 
Lordships recognised the principle that 
the company was entitled to charge, 
against each year’s receipts, the cost of 
making the provision for the retirement 
payments which would ultimately be 
payable as the company had had the 
benefit of the employee’s services during 
that year provided the present value of 
the future payments could be fairly esti- 
mated, Lord MacDermott observed at 
page 345 as follows: 

“Teh detene as a general proposition it is, 
I think, right to say that, in computing 
his taxable profits for a particular year, 
a trader, who is under a definite obliga- 
tion to pay his employees for their ser- 
vices in that year an immediate payment 





and also a future payment in some subse-_ 


quent year, may properly deduct, not 
only the immediate payment, but the 
present value of the future payment, 


provided such present value can be satis- 
factorily determined or fairly estimated.” 


19. In Standard Mills Co. Ltd. v. 
Commr. of Wealth Tax, Bombay, (1967) 
63 ITR 470: (AIR 1967 SC 595), the ques- 
tion for decision was whether an estimat- 
ed liability under gratuity schemes fram- 
ed under industrial awards amounted to 
‘debts’ and could be deducted while com- 
puting the net wealth of the assessee- 
company under the Wealth Tax Act. This 
Court held in view of the terms of Sec- 
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tion 2 (m) of that Act, that as the Hability 
to pay gratuity was not in praesenti but 
would arise in future on determination 
of the service, ie. on the retirement, 
death or termination, the estimated liapi- 
lity under the schemes would not be a 
‘debt’ and, therefore, could not be de- 
ducted while computing the net wealth. 
The House of Lords decision in the case 
of Southern Rly. of Peru Ltd. (supra) 
was distinguished by this Court as having 
no relevance to the question before it on 
the ground that the House of Lords in 
that decision was concerned in determin- 
ing the deductibility of the present value 
of a liability which may arise in future 
in the computation of taxable income for 
zhe relevant year under the income-tax 
-aws, It will thus appear that this Court 
was of the view that though such a liabi- 
lity is a contingent liability and, there- 
fore, not a ‘debt’ under S. 2 (m) of the 
Wealth Tax Act it would be deductibie 
under the Income-tax Act while com- 
puting the taxable profits: in other words 
different considerations would apply to 
cases arising under the Wealth Tax Act 
and the Income-tax Act. 


20. In Metal Box Co.’s case (AIR 1969 
SC 612) (supra) this Court was concerned 
with the nature of liability under a 
scheme of gratuity in the context of the 
Payment of Bonus Act, 1965 and the 
question related to a sum of Rs. 18.38 
lakhs being the estimated liability under 
the two gratuity schemes framed by the 
companv, which was deducted from the 
gross receipts in the P. & L. Account, it 
being contended on behalf of the work- 
men that such deduction was not justifi- 
ed while determining the ‘available sur- 
plus’ and the ‘allocable surplus’ for pay- 
ment of bonus to them under the Pay- 
ment of Bonus Act, 1965. The Court re- 
jected the contention and adverting to 
the decision of House of Lords in the 
case of Southern Rly. of Peru Ltd. (1957 
AC 334) (supra) held that an estimated 
liability under gratuity schemes even if 
it amounted to a contingent liability and 
was not a ‘debt’ under the Wealth Tax 
Act, if properly ascertainable and its 
present value was fairly discounted was 
deductible from the gross receipts while 
preparing the P. & L. Account. The ma- 
terial portion of the head-note appear- 
ing at page 54 of the report runs thus: 

“Contingent liabilities discounted and 
valued as necessary, can be taken into 
account as trading expenses if they are 
sufficiently certain to be capable of valua- - 
tion and if profits cannot be properly 
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estimated without taking them into con- 
sideration. An estimated liability under 
a scheme of gratuity, if properly ascer- 
tainable and its present value is dis- 
counted, is deductible from the gross re- 
ceiots while preparing the P. & L. ac- 
count. This is recognised in trade circles 
and there is nothing in the Bonus Act 
which prohibits such a practice. Such a 
provision provides for a known liability 
of which the amount can be determined 
with substantial accuracy. It cannot, 
therefore, be termed a ‘reserve’. There- 
fore, the estimated liability for the year 
on account of a scheme of gratuity should 
be allowed to be deducted from the gross 
profits. The allowance is not restricted 
to the actual payment of gratuity during 
the year.” 


+ page 62 (of ITR): (at p. 620 of AIR) 
of the Report this Court observed thus. 


“Two questions, therefore, arise: (1) 
whether it is legitimate in such a scheme 
of gratuity to estimate the liability on 
an actuarial valuation and deduct such 
estimated liability in the P. & L. A/c 
while working out its net profits; (2) if it 
is, whether such appropriation amounts 
In the 
case of an assessee maintaining his ar- 
counts on mercantile system, a liability 
already accrued, though to be discharg- 
ed at a future date, would be a proper 
deduction while working out the profits 
and gains of his business, regard being 
had to the accepted principle of com- 
mercial practice and accountancy. It is 
no: as if such deduction is permissible 
only in case of amounts actually expend- 
ed or paid, Just as receipts, though not 
actual receipts but accrued due, are 
brought in for income-tax assessment, so 
also liabilities accrued due would ve 
taken into account while working out 
the profits and gains of the business.” 
Again at page 64 (of ITR): (at p. 621 of 
AIR) of the Report this Court observed 
thus: 


“In the instant case the question is not 
whether such estimated liability arising 
under the gratuity schemes amounts to 
a debt or not. The question that con- 
cerns us is whether while working out 
the net profits, a trader can provide from 
his gross receipts his liability to pay a 
certain sum for every additional year of 
service which he receives from his em- 
` ployees. This, in our view, he can do if 
such liability is properly ascertainable 
and it is possible to arrive at a proper 
discounted present value. Even if the 
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lability is a contingent liability, provided 
its discounted present value is ascertain- 
able, it can be taken into account, Con- 
tingent liabilities discounted and valued 
as necessary can be taken into account 
as trading expenses if they are sufficient- 
ly certain to be capable of valuation and 
if profits cannot be properly estimated 
without taking them into account.” 

21. In the case of Workmen of William 
Jacks & Co. Ltd. v. Management of Willi- 
am Jacks & Co. Ltd., Madras, 1971 (Supp) 
SCR 540: (AIR 1971 SC 1821) another 
decision under the Payments of Bonus 
Act, 1965, this Court, after referring to 
the distinction pointed out in Metal Box 
Co.’s case (AIR 1969 SC 612) between the 
two concepts ‘provision’ and ‘reserve’ 
has observed on page 547 (of SCR): (at 
p. 1825 of AIR) as follows: 


“The provision for gratuity, furlough 

salary, passage, service and commission, 
in the present case was all made in res- 
pect of existing and known liabilities 
though in some cases the amount could 
not be ascertained with accuracy. It was 
not a case where it was an anticipated 
loss or anticipated expenditure which 
would arise in future. Such provision is 
therefore not a reserve at all and cannot 
be added back under Item 2 (c) of the 
Second Schedule.” 
In the above case also the Court was 
concerned with the question whether 
particular provision made for gratuity, 
furlough salary, passage, etc. was a re- 
serve or a provision for the purpose of 
Second Schedule to the Payment of 
Bonus Act, 1965. At page 546 of the re- 
port the Court has categorically observed 
that all these items, namely, gratuity fur- 
lough salary, passage, service, commis- 
sion, etc. were clearly in respect of_liabi- 
lities which had already accrued in the 
years in which the provision was made 
and were not in respect of anticipated 
liabilities which might arise in future 
and, therefore, the Court held that the 
said provision was not a reserve but a 
provision. 


22. From the aforesaid discussion of 
the case law it seems to us clear: that the 
propositions indicated by us earlier clear- 
ly emerge. Since in the instant case suffi- 


cient material throwing light on the 
above aspects of the question has not 
been made available, we think, it will 
be in the interest of justice to remand 


the case through the Tribunal to the tax- 
ing authority to decide the issue whether 
the concerned amount (Rs. . 9,08,106) set 


jdecide the issue in light of 
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apart and transferred to gratuity reserve 
by the assessee company was either a 


provision or a reserve and if the latter to. 


what extent? The taxing authority will 
the above 
principles after giving an opportunity to 
the assessee company to place additional 
relevant materials before ıt. 


23. Turning to the last item of appro- 
priation by way of provision for propos- 


ed dividends, which arises in all these 
matters (except in Tax Reference Case 
No. 5/1978 of Hyco Products’ Pvt. Ltd.) 


the common question is whether the con-' 
cerned amounts appropriated or set apart 
by the assessee-companies from out of 
the profits and other surpluses by way 
of making provision for ‘proposed divi- 
dends’ constituted a provision or a re- 
serve on the relevent date? 


24. It is true that under S. 217 of the 
Companies Act, 1956 the Directors can 
merely recommend that a certain sum be 
paid as dividend but such recommenda- 
tion does not result in any obligation or 
liability; the obligation or liability to pay 
the dividend arises only when the share- 
holders at the annual general meeting of 
the company decide to accept the recom- 
mendation and pass a resolution for de- 
claration of the dividend. It is therefore 
open to the directors to withdraw or 
modify their recommendation at any 
time before the shareholders accept the 
same and it is equally open to the share- 
holders not to accept the re- 
commendation at all or to declare 
a dividend of an amount lesser than that 
recommended by directors. In Kesoram 
Indusiries case (59 ITR 767: AIR 1966 SC 
1370) (supra) this Court has clarified the 
aforesaid legal position by observing at 
p. 772 (of ITR): (at p. 1373 of AIR) of 
the report, thus: i 


“The directors cannot distribute divi- 
dends but they can only recommend to 
the general body of the company the 
quantum of dividend to be distributed. 
Under Section 217 of the Indian Com- 
panies Act, there shall be attached to 
every balance-sheet laid before a com- 
pany in general meeting a report by its 
Board of Directors with respect to, inter 
alia, the amount, if any, which it recom- 
mends to be paid by way of dividend. Till 
the company in its general body meeting 
accepts the recommendation and declares 
the dividend, the report of the directors 
in that regard is only a recommendation 
which may be withdrawn or modified as 
the case may be. As on the valuation 
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date (ynder the Wealth Tax Act) nothing 
further happened than a mere -recom- 
mendation by the directors as to the 
amount that might be distributed as divi- 
dend, it is not possible to hold that there 
was any debt owed by the assessee to 
the shareholders on the valuation date.’ 
All that follows from above is that in 
the instant cases the appropriations of the 
concerned amounts by the Board of Di- 
rectors by way of providing for proposed 
dividend would not constitute ‘provisions’ 
for, the appropriations cannot be said 
to be by way of providing for any known 
or existing liability, none having arisen 
on the date when the directors made the 
recommendation much less on the relev- 
ant date being the first day of the previ- 
ous year relevant to the assement year 
in question. But as stated earlier this by 
itself would not automatically convert the 
appropriations into ‘reserves’, regard be- 
ing had to the negative and non-exhaus- 
tive character or the definition of ‘re- 
serve’ given in cl. 7 (1) (by of Par: III of 
the Sixth Schedule to the Companies 
Act. The question whether the concerned 
amounts in fact constituted ‘reserves’ or 
not will have to be decided by having 
regard to the true nature and character 
of the sums so appropriated depending 
the surrounding circumstances par- 
ticularly the intention with which and 





the purpose for which such appropria- 
tions had been made. 
25. We have already indicated that 


according to the dictionaries (both Ox- 
ford and Webster) the applicable meaning 
of the word ‘reserve’ is: “to keep for 
future use or enjoyment; to set apart for 
some purpose or end in view; to keep in 
store for future or special use; to keep in 
reserve.” In other words, the word ‘re- 
serve’ as a noun in ordinary parlance 
would mean “something which is kept 
for future use or stored up for something 
or set apart for some purpose”. It cannot 
be disputed that_a reserve may be a 
general reserve or specific reserve and all 
that is required is that an amount should 
be kept part for some purpose, either 
general or specific. Even so the question 
is whether the earmarking of a portion 
of profits by the Board of Directors of a 
company avowedly for the purpose of 
distributing dividend would fall within 
the expression ‘reserve’ occurring in R. 1 
of the Second Schedule to the Super 
Profits Tax Act, 1963? For this purpose 
certain tests indicated in some decisions 


of this Court will have to be considered. 
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26. The first decision of this Court in 
that behalf is the decision in Century 
Spinning and Manufacturing Company’s 
case (AIR 1953 SC 501) (supra). In that 
case the material facts were these: For 
the year ending 31st December, 1945, the 
profit of the assessee-company, whose 
accounting year was the calendar year, 
was a certain sum according to the pro- 
fit and loss account. After making provi- 
sion for depreciation and taxation, the 
balance of Rs, 5,08,637 was carried to the 
baiance-sheet. This sum was not allowed 
in computing the profits of the assessee 
for the purposes of income-tax. On 28th 
February, 1946, the Board of Directors 
recommended out of that amount the 
sum of Rs. 4,92,426 should be distributed 
as dividend and the balance of Rs. 16,213 
was to be carried forward to the next 
year’s account. This recommendation was 
accepted bv the share-holders in their 
meeting on 3rd April, 1946, and the 
amount was shortly afterwards distribut- 
ed as dividend. In computing the capital 
of the assessee company on ist April, 
1946, under the Business Profits Tax Act, 
1947, the assessee claimed that the sum 
of Rs. 5,08,637 and the profit earned by 
it during the period ist January, 1946 
to Ist April, 1946 should be treated as 
“reserves” for the purpose of Rule 2 (1) 
of Schedule II. The High Court held that 
the sum of Rs. 5,08,637 must be treated 
as a reserve for the purpose of Rule 2, 
but the profit made by the assessee dur- 
ing the period 1s: January, 1946 to Ist 
April, 1946 could not be included in the 
reserves. On appeal to this Court, it was 
held that the sum of Rs. 5,08,657 as well 
as the profits earned by the assessee dur- 
ing the period 1st Jan., 1946 to 1st April, 
1946 did not constitute “reserves” with- 
in the meaning of Rule 2 (1) of Sche- 
dule II. After noting that the expression 
‘reserve’ had not been defined in the 
Business Profits Tax Act, 1947 and after 
noting dictionary meanings of that ex- 
pression the Court observed (at p. 502): 


“What is the true nature and character 
of the disputed sum, must be determined 
with reference to the substance of the 
matter and when this is borne in mind, 
it follows that on Ist of April, 1946 
which is the crucial date, the sum of 
Rs. 5,08,637 could not be called a reserve 
for nobody possessed of the requisite 
authority had indicated on that date 
the manner of disposal or destination. 
On the other hand, on the 28th February, 
1946 the directors clearly earmarked it 
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for distribution as dividend and did not 
make it a reserve. Nor did the company 
in its meeting of 3rd April, 1946 decide 
that it was a reserve. It remained on the 
lst of April, as a mass of undistributed 
profits which were available for distribu- 
tion and not earmarked as “réserve”. 
On the lst of January, 1946 the amount 
was simply brought from the profit and 
loss account to the next year and nobody 
wi:h any authority on that date made or 
declared a reserve. The reserve may be 
a general reserve or a specific reserve, 
but there must be a clear indication to 
show whether it was a reserve either of 
the one or the other kind. The fact that 
it constituted a mass of undistributed 
profits on the ist Jan., 1946 cannot auto- 
matically make it a reserve, On the Ist 
April, 1946 which is the commencement 
of the chargeable accounting year, ther 


was merely a recommendation 

the directors that the amount in ques- 
tion should be distributed as dividend. 
Far from showing that the directors 


have made the amount in question a re- 
serve it shows that they had decided to 
earmark it for distribution as dividend.” 
The decision clearly lays down that the 
true nature and chzracter of the appro- 
priation must be determined with refer- 
ence to the substance of the matter; ob- 
viously this means that one must have 
regard to the intention with which and 
the purpose for which appropriation has 
been made, such intention and purpose 
being gathered from the surrounding 
circumstances. In that behalf the fol- 
lowing aspects mentioned in the judg- 
ment provide some guidelines: (a) a mass 
of undistributed profits cannot automati- 


cally become a reserve and that some- 
body possessing the requisite authority 
must clearly indicate that a portion 


thereof has been earmarked or separated 
from the general mass of profits with a 
view to constituting it either a general 
reserve or a specific reserve, (b) the sur- 
rounding circumstances should make it 
apparent that the amount so- earmarked 
or set apart is in fact a reserve to be uti- 
lised in future for a specific purpose and 
on a specific occasion, and (c) a clear 
conduct on the part of the directors in 
setting apart a sum from out of the mass 
of undistributed profits avowedly for the 
purpose of distribution as dividend in 
the same year would run counter to any 
intention of making that amount a re- 
serve. It was because these aspects ob- 


` tained in the case that this Court took the 


view that neither the sum of Rs. 5,08,637 


by h 
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nor the profits earned by the assessee 
during the period ist Jan., 1946 to ist 
April, 1946 constituted “reserve” within 
the meaning of Rule 2 (1) of Second 
Schedule of the Business Profits Tax Act, 
1947. 


27. Two more decisions of this Court 
one in First National City Bank v. Com- 
missioner of Income-tax, (1961) 42 ITR 
17: (AIR 1961 SC 812) and the other in 
Commr. of Income-tax (Central), Cal- 
cutta v. Standard Vacuum Oil Co.. (1966) 
59 ITR 685: (AIR 1966 SC 1393), which 
provide two more guidelines, may now 


be considered. In both these cases the 
Court was concerned with the question 
whether the amount set apart as “un- 
divided profit” or set apart as “earned 
surplus” in accordance with the system 
of accountancy which obtained in the 
United States amounted to a reserve 


liable to be included in the capital com- 
putation under Rule 2 of Schedule II of 
the Business Profits Tax Act, 1947. In 
both the cases the assessees were non- 
resident companies and followed the sys- 
tem of accounting that obtained in the 
American commercial world. In the first 
case Justice Kapur, speaking for the 
court, pointed out the difference between 
the two systems of accounting at p. 23 
(of ITR): (at p. 815 of AIR) of the Re- 
port thus: 


“In India at the end of an year of ac- 
count the unallocated profit or loss is 
carried forward to the account of the 
next year, and such unallocated amount 
gets merged in the account of that year. 
In the system of accounting in the USA 
each year’s account is self-contained and 
nothing is carried forward. If after allo- 
cating the profits to diverse heads men- 
tioned: above any balance remains, it is 
credited to the “undivided profits” 
which become part of the capital fund. 
If in any year as a result of the alloca- 
tion there is loss the accumulated un- 
divided profits of the previous years are 
drawn upon and if that fund is exhausted 
the banking company draws upon the 
surplus. In its very nature the undivided 
profits are accumulation of amounts of 
residue on hand at the end of the year 
of successive periods of accounting and 
these amounts are by the prevailing ac- 
counting practice and the Treasury di- 
rections regarded as a part of the capital 
fund of the banking company.” 

After quoting with approval the above 
observations, Mr. Justice Shah in Stand- 
ard Vacuum Oil Co.’s case went on to 
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observe at p. 695 (of ITR) : (at p. 1399 
of AIR) of the report as follows: 

“It is true that the court in that case 
was dealing with a case of a banking 
company but the characteristics noted 
are not peculiar to the accounts of a 
banking company; they are applicable 
with appropriate variations to the ac- 
counts of all companies in which different 
nomenclatures are used in the accounts 
to designate the residue on hand as ‘sur- 
plus’, ‘undivided profits’ or ‘earned sur- 
plus’. 

Where the balance of net profits after 

allocation to specific reserves and pay- 
meni of dividend are entered in the ac- 
count under the caption ‘earned surplus’, 
it is intended thereby to designate the 
fund which is to be utilised for the pur- 
pose of the business of the assessee. Such 
a fund may be regarded according to the 
Indian practice as ‘general reserve’.” 
This Court in the first case held that the 
amount designated as “undivided profits” 
which was available for continuous 
future use of the business for the bank 
was a part of the reserve and had to be 
taken into account while computing the 
capical under Rule 2 (1) of Schedule II 
of the Business Profits Tax Act; similar- 
ly, in the second case the Court held that 
the amount which had been allocated to 
“earned surplus” which was intended for 
the purpose of the business of the asses- 
see company and was used in subsequent 
years in business, represented “reserves” 
within the meaning of Rule 2 of Schedule 
II of the Business Profits Tax. From 
these two decisions two aspects emerge 
very clearly. In the first place, the nom- 
enclature accorded to any particular 
fund which is set apart from out of the 
profits would not be material or decisive 
of the matter and, secondly, having re- 
gard to the purpose of Rule 2 of Sche- 
dule II of the Business Profits Tax Act, 
1947, if any amount set apart from out 
of the profits is going to make up capital 
fund of the assessee and would be avail- 
able to the assessee for its business pur- 
poses, it would become a reserve liable 
to be included in the capital computation 
of the assessee under that Act. 


28. The provisions of the Companies 
Act, 1956 also lend support to the propo- 
sition that an appropriation for proposed 
dividend would not amount to a reserve. 
Section 217 (1) runs thus: 

-“217. {1) There shall be attached to 
every balance sheet laid before a com- 
pany in general meeting, a report by its 
Board of Directors, with respect to— 
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(a) the’ fees ‘ot the company’s affairs; 

íb) the amounts, if any, which it pro- 
poses to carry to any reserves in such 
baiance sheet; 

íc) the amount, if any, which it re- 
commends should be paid by way of 
dividend; 

(A) oy leiveastee aves 4 
Regulation 87 of Table Ain the 
Schedule runs thus: 

"87. (1) The Board may, before recom- 


mending any dividend, set aside out of 


the profits of the company such sums as 
it thinks proper as a reserve or reserves 
which shall, at the discretion of the 
Board, be applicable for any purpose to 
which the profits of the company may 
be properly applied, including provision 
for meeting contingencies or for equalis- 
ing dividends; and pending such applica- 
tion, may at the like discretion, either 
be employed in the business of the com- 
peny or be invested in such investments 
(other than shares of the company) as 
the Board may, from time to time, think 
fit. 

(2) The Board may also carry iorward 

any profits which it may think prudent 
not to divide, without setting them aside 
as a reserve,” 
The aforesaid provisions read together 
clearly show that creating reserves out 
of the profits is a stage distinct in point 
of fact and anterior in point of time io 
the stage of making recommendazion for 
payment of dividend and the scheme of 
the provisions suggests that appropriation 
made by the Board of Directors by way 
of recommending a payment of dividend 
cannot in the nature of things be a re- 
serve. 


29. If regard be had to the guidelines 
indicated above as well as the provisions 
of the Companies Act 1956 specified above 
we are clearly of the opinion that the 
appropriations made by the directors for 
proposed dividend in the case of ‘he con- 
cerned assessee-companies do not consti- 
tute ‘reserves’ and the concerned amounts 
so set apart would have to be ignored 
or excluded from capital computation. 

30. Since we have reached the afore- 
said conclusion on first principles and on 
the basis of the guidelines discussed 
above it is unnecessary for us to go into 
or discuss the scope and effect of the Ex- 
planation to Rule 1 in Second Schedule 
to the Companies (Profits) Surtax Act, 
1964 though it seems to us prima facie 
that the Explanation, being clarificatory 
in nature is declaratory of the existing 
legal position. 


First 
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31. Dealing with the last case of Hyco 
Products Pvt. Ltd., Bombay (Tax Refer- 
ence Case No. 5 of 1978), where the ques- 
tion pertaining to dividend but in a dif- 
ferent form arises for consideration, the 
admitted facts may briefly be stated. The 
question relates to the assessment year 
1974-75, the relevant previous year being 
calendar year 1973 and the material date 
being 1-1-1973. After the accounts of the 
calendar year 1972 were finalised the 
directors transferred out of the profits of 
Rs. 61,03,382 of that year a sum of 
Rs. 29,77,000 to the General Reserve. 
With such transfer the General Reserve 
of the assessee company as on 1-1-1973 
stood at Rs. 86,07,712. At the end of the 
calendar year, 1973 admittedly the direc- 
tors did not make any provision for ‘pro- 
posed dividend’ in its accounts but there 
was note on the balance-sheet to the 
following effect:— 


“The directors have recommended divi- 
dend for the year 1972 at the rate of 
Rs. 10 per share free of tax. The divi- 
dend, if approved by the  share-holders 
at the forthcoming Annual General Meet- 
ing, will be paid out of general reserve 
and no separate provision has been made 
therefor in the accounts.” 

At the Annual General Meeting held on 
June 30, 1973 dividend of Rs. 3,10,450 was 
declared by the share-holders and the 
same was soon thereafter paid out of the 
said General Reserve. In the surtax as- 
sessment proceedings under the 1964 Act 
the assessee claimed that the entire gene- 
ral reserve which stood as Rs. 86,07,712 
as on 1-1-1973 should be taken into ac- 
count while computing the capital of the 
assessee company. But the taxing officer 
reduced the general reserves by the 
aforesaid sum of Rs. 3,10,450 and only 
the balance of Rs. 82,97,262 was added in 
computing the capital, The Appellate As- 
sistant Commissioner as well as the In- 
comeée-tax Appellate Tribunal, Bombay 
confirmed the order of the Taxing Officer. 
The Tribunal took the view that though 
it was not a case of ‘proposed dividend’ 
since the amount actually paid out as 


dividend was a smaller sum than the 
‘amount transferred from out of profits 
to the General Reserve that amount 


could not form part of the reserve and 
therefore the general reserve as reduced 
by Rs. 3,10,450 was properly taken into 
account for the purpose of computation 
of the capital as on the relevant date. At 
the instance of the assessee the Tribunal 
has referred the following question of 


‘law directly to this Court for its opinion 
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under S. 257 of the Income-tax Act, 1961 
read with S. 18 of the Companies (Pro- 
fits) Surtax Act, 1964:— 


“Whether on the facts and in the cir- 
cumstances of the case the Tribunal was 
justified in excluding a sum of Rupees 
3,10,450 representing the dividends dec- 
lared for the calendar year 1972 from 
the General Reserves on the opening date 
of the previous year while computing the 
capital under the Second Schedule of the 
Cornpanies (Profits) Surtax Act, 1964 for 
the assessment year 1974-75?” 


32. Counsel for the assessee-company 
contended that after conceding that this 
was not a case of “proposed dividend” 
the Tribunal erred in holding that. tha 
sum of Rs. 3,10,450 representing the divi- 
dends paid out from the General Reserve 
was liable to be excluded while comput- 
ing the capital of the company as on 
1-1-1973 for purposes of surtax assess- 
ment under the 1964 Act. According to 
him under S. 205 (1) of the Companies 
Act, 1956 dividend can be paid from ut 
of the current year’s profits or profits of 
any previous financial year or year; and 
there is no presumption in law or im 
commercial accounting that a dividend 
has to be paid either from the current 
years profits or from the past years’ pro- 
fits. He further urged that once from out 
of the current year’s profits a certain sum 
is transferred to the General Reserve it 
merges into the latter and the General 
Reserve so augmented becomes a conglo- 
merate fund and if out of such conglo- 

, merate fund any sum is recommended or 
paid out as dividend it will be difficult to 
say that such payment has come out of 
the portion of current year’s profits that 
has been transferred and merged and 
there is no reason why the principle ‘Last= 
in, First-out? should be invoked for 
drawing the inference that the payment 
has been made out of the current year’s 
profits. He pointed out that such a prin- 
ciple was applied by the Bun:bay High 
Court in two decisions, namely, Commr. 
of Income-tax. Bombay City-I v. Bharat 
Bijlee Ltd., (1977) 107 ITR 30 and Commr. 
of Income-tax, Bombay City-II v. Marrior 
(India) Ltd., (1977) 107 ITR 35, but urg- 
ed that there was no warrant for it, In 
support of his contention that the entire 
General Reserve of Rs. 86,07,712 without 
any deduction should have been taken 
into account.while computing the capital 
of the assessee-company, counsel relied 
upon a decision of the Andhra Pradesh 
-High Court in Super Spinning Mills Ltd, 
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Hyderabad, 


v. L-T. Commr., A. P. 


v. Commr. of Income-tax, 
(1979) 120 ITR 512. 

33. Alternatively counsel pointed out 
that as far as stock valuation is concern- 
ed a question often arises whether the 
stock on hand at the end of the year is 
to be valued at the closing price or at 
the initial purchase price and in ‘Ad- 
vanced Accounting’ by R. Keith Yorston 
and E. Bryan Smith (a treatise on the 
principles and practice of accounting in 
Australia) three methods of valuing the 
closing stock have been indicated at 
pages 441 and 442 of Vol. IL (5th Edn.) of 
the treatise. namely, (a) First-in First- 
out, (b) Last-in First-out and (c) Average 
Cost. In regard to these three methods 
the autnors have stated thus: 

(a) “Firss-in First-out. 

The assumption underlying this method 
is that the oldest stock is used or issued 
first or that sales are made in the order 
in which the goods are purchased or pro- 
duced. If there are several lots of goods 
at different prices, they are regarded as 
being exhausted in the order of purchase. 
On a rising market this would write off 
the lower-priced lots first, and on a fall- 
ing market the higher-priced lots would 
go first.” l 

(b) “Last-in First-out. 

_ This method assumes that the items of 
stock purchased are the first to be issued 
or sold and thus the stock remaining is 
valued at the cost of the earlier pur- 
chases.” 

(c) “Average Cost, 

On this basis issues of stock are valued 
at the weighted average cost of the stock 
on hand at the beginning and of the pur- 
chases, less any issues already made.” 
Counsel for the assessee urged that for 
determining whether the entire General 
Reserve of Rs, 86,07,712 or reduced Gen- 
eral Reserve of Rs. 82,97,262 should be 
taken into account for capital computa- 
tion either the ‘First-in First-out’ princi- 
ple should be adopted; if not, only a pro- 
portionate deduction should be made and 
the balance should be held to be includi- 
ble in capital computation, particularly 
because the payment of dividend has been 
from a conglomerate fund. 

34. It is not possible to accept either 
of these contentions urged by counsel for 
the assessee-company. It is true that 
under S. 205 (1) of the Companies Act, 
1956 it is open to the directors to rec-m- 
mend and the share-holders to approve 
payment of dividends either from the 
current year’s profits or from the past 
years’ profits, It is also true that on 
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transfer of a portion of current year’s 
profits to the General Reserve the aug- 
mented General Reserve becomes a cong- 
lomeraite fund but having regard to the 
natural course of human conduct of 
hard-headed men of business and com- 
merce it is not difficult to predicate that 
the dividends. would ordinarily be paid 
out from the current income rather than 
from the past savings, unless the direc- 
tors in their report expressly cr specifi- 
cally state that payment of dividends 
would be made from the past savings. 
From the commercial point of view if 
any amount is required for incurring any 
expenditure or making any disbursement 
like distribution of dividends in a current 
year, then ordinarily the same will come 
out of the current income of the comvany 
if it is available and only if the same is 
insufficient then the past savings vili be 
resorted to for the purpose of incurring 
that expenditure or making that dis- 
bursement; such a course would be in 
accord with the common sense point of 
view. We may point out that this aspect 
of the matter was not considered by the 
Andhra Pradesh High Court in Super 
Spinning Mills Ltd. case (1979-120 ITR 
512) (supra) and the view of the Bombay 
High Court in the case of Bharat Bijlee 
Ltd. (1977-107 ITR 30) (supra) and Mar- 
rior (India) Ltd. (1977-107 ITR 35) (supra) 
commends itself to us. Even in regard 70 
the question of valuing the closing stock 
the learned authors of the treatise refer- 
red to by the counsel for the assessee- 
company merely indicate three methods 
for such valuation and it wi'l be open to 
a commercial concern to avail of any one 
method. In our view in the context of the 
question whether while incurring any 
- expenditure or making any disbursement 
a commercial concern will resort to cur- 
rent income or past savings, the normal 
rule, in the absence of express indication 
to the contrary, would be to resort to the 
current income rather than past savings. 


35. In our view, therefore, the Tribu- 
nal was right in excluding the stm of 
Rs. 3,10,450 from the General Reserves 
while computing the capital of the asses- 
see-company for the assessment year 
1974-75, in the absence of express imdi- 
cation to the. contrary. so 


36. In the result Civil Appeal No. 1614 
(NT) of 1978 and Review Petition No. 57 
of 1980 are dismissed. Civil Appeal No. 
860 of 1973 is partly allowed and the 
issue whether the appropriation for 
retirement gratuity is a reserve or not 1s 
remanded to the Taxing Authority and 
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the rest of the appeal is dismissed, In 
Tax Reference Cases Nos. 2 and 3 of 
1977 and No. 5 of 1978 the questions re- 
ferred to us are answered in favour of 
the Department and agains: the assessee- 
companies. Each party will bear its own 
costs in all the matters. 


AMARENDRA NATH SEN, Ju—— 37. 
At the outset I wish to observe that I 
have been somewhat diffident in hearing 
these matters. I felt a little embarrassed 
as I found that as a Judge of the High 
Court at Calcutta, E had an occasion to 
consider some of the questions in the case 
of Braithwaite & Co. (India) Ltd. v. Com- 
missioner of Income-tax, West Bengal 
(1978) 111 ITR 729, (Income-tax Refer- 
ence No, 262 of 1969). As I have already 
considered some of the questions and 
have expressed my views on the same n 
the judgment delivered by me in the 
said reference, I was wondering whe- 
ther I should hear these appeals. The 
members of the Bar, however, represent- 
ed to me that they had not only no ob- 
jection to my hearing these appeals but 
they also wanted me to hear these ap- 
peals, They further represented thai 
most of the Judges of this Court had on 
some occasion or other considered these 
questions. They further stated that if T 
would decline to take up these matters 
not only the members of the Bar who 
had come from various parts of the coun- 
try for these appeals would be seriously 
inconvenienced, but also the litigant pub- 
lic who had been waiting for years for 
the hearing of these matters would be 
prejudiced. It was further pointed out 
to me that the judgment which was deli- 
vered by me was not under :ppeal and 
further it would appear from the judg- 
ment which I had earlier delivered in 
Braithwaite matter, there was in fact a 
concession made by the learned counsel 
appearing on behalf of the assessee that 
the said case was covered by the decision 
of the Supreme Court in the case of 
Commr. of Income-tax Bombay City v. 
Century Spinning and Manufacturing Co. 
Ltd., (1953) 24 ITR 499: (ATR 1958 SC 
501). The learned counsel appearing on 
behalf of the parties further represented 
to me that the earlier judgment was 
delivered by me as a Judge of the High 
Court and it was always open to me to 
reconsider my views, particularly. as a 
Judge of this Court after hearing the 
submissions to be made on behalf of the 
learned counsel appearing on behalf of 
the parties. In view of the aforesaid re- 
presentations and submissions made by 
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the learned lawyers, I was persuaded to 
hear these appeals with my learned 
brothers to avoid inconvenience not only 
to the lawyers but to the litigant public. 
I have also had no doubt in my mind that 
if I felt after hearing the submissions 
made by the learned counsel appearing 
on behalf of the parties in these appeals, 
that the earlier judgment delivered by 
me was wrong and incorrect, I would 
have no hesitation in reconsidering my 
earlier decision. 

38. I do not propose to set out ‘the 
facts of this case at any length in this 
judgment. The facis have been fully and 
correctly set out in the judgment of 
my learned brother Tulzapurkar, J. My 
learned brother in his judgment has also 
dealt with the various arguments which 
were advanced from the Bar and has also 
considered the decisions which were cited. 


39. I propose to notice only some of 
the decisions which, to my mind, are 
particularly important for decision of the 
question whether the provision made in 
the balance-sheet for payment of divi- 
dend to the share-holders recommended 
by the Board of Directors constituted a 
‘reserve’ and the amount, so set apart, 
should be taken into account in comput- 
ing the capital of the company for the 
purpose of Super Profits Tax Act, 1963. 
It may be noted that in the Act itself the 
expression ‘reserve’ has not been defined. 


40. In the case of Commr, of Income- 
tax. Bombay City v. Century Spinning 
and Manufacturing Co. Ltd. (24 ITR 499: 
ATR 1953 SC 501) (supra), this Court had 
the occasion to consider the meaning of 
the word ‘reserve’ while dealing with a 
case under Business Profits Tax Act (XXI 
of 1947). In this Act also, there were simi- 
lar provisions with regard to computation 
of the capital of the Company and the 
assessee had claimed tha: the amount re- 
commended by the Board of Directors 
and earmarked for payment of the divi- 
dend to the share-holders should be treat- 
€d as ‘reserve’ and should be taken into 
consideration in computing the capital of 
the assessee. The Supreme Court observ- 
ed at pp. 503-504 (of ITR): (at p. 502 of 
AIR) as follows:— 

“The term ‘reserve’ is not defined in 
the Act and we must resort to the ordi- 
nary natural meaning as understood in 
common parlance. The dictionary mean- 
ing of the word ‘reserve’ is:— 

‘I. (a) To keep for future use or enjoy- 
ment:— to .store up for some time or 
occasion; to refrain from using or enjoy- 
ing at once, 
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(b) To keep back or hold over to a later 
time or place or for further treatment. 

6. To set apart for some purpose or with 
some end in view, to keep for some use. 

II. To retain or preserve for certain 


purposes’ (Oxford Dictionary, Vol. VIII, 
p. 513). i 

In Websters New International Dic- 
tionary, Second Edition, page 2118 ‘re- 


serve’ is defined as follows: 

1. To keep in store for future or special 
use; to keep in reserve: to retain, to keep, 
as for oneself. 

2. To keep back; to retain or hold over 
to a future time or place. 

3. To preserve.” 

The Supreme Court further observed at 
p. 504 (of ITR): (at p. 502 of AIR). “What 
is the true nature and character of the 
disputed sum, must be determined, with 
reference to the substance the matter.” 
The Supreme Court held (at pp. 504-505 
of ITR): (at p. 502 of AIR) as follows:— 

“A reserve in the sense in which it is 
used in Rule 2 can only mean profit earn- 
ed by a company and not distributed as 
dividend to the shareholders but kept 
back by the directors for any purpose to 
which it may be put in future. Therefore, 
giving to the ‘reserve’ its plain natural 
meaning it is clear that the sum of Ru- 
pees 5,08,637 was kept in reserve by the 
company and not distributed as profits 
and subjected to taxation. Therefore, it 
Satisfied all the reauirements of Rule 2. 
The Directors had no power to distribute 


the sum as dividend. They could onlv 
recommend as indeed they did, and it 
was up to the shareholders of the com- 


pany to accept that recommendation in 
which case alone the distribution could 
take place. The recommendation was ac- 
cepted and the dividend. was actuallv 
distributed. It is, therefore, not correct 
to say that the amount was kept back 
The nature of the amount which was no- 
thing more than the undistributed pro~ 
fits of the Company. remained unaltered. 
Thus the profits lying unutilised and not 
specially set apart for any purpose on the 
crucia] date did not constitute reserves 
within the meaning of Sch. II, R. 2 (1).” 
The Supreme Cour: also referred to Ser- 
tions 131 (a) and 132 of the Indian Com- 
panies Act. Referring to these sections 
the Supreme Court observes (at p. 505 of 
ITR): (at p. 503 of AIR) as follows: 


“Section 131 (a) enjoins upon the 
directors to attach to every balance- 
sheet a report with respect to the 


state of company’s affairs and the amount 
if any which they recommend to be paid 
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by way of dividend and the amount. if 
any, which they propose to carry ‘o the 
reserve fund, general reserve or reserve 
account. The latter section refers io the 
contents of the balance-sheet which is to 
be drawn up in the Form marked F in 
Schedule III. This Form contains a sepé- 
rate head of reserves. Regulation 99 of 


the 1st Schedule, Table 9, lays down 
‘that the directors may, before recom- 
mending any dividend set aside out of 


the profits of the company such sums as 
they think proper as a reserve or re- 
serves which shall, at the discretion of 
the directors, be applicable for meeting 
contingencies, or for equalising dividends, 
or for any other purpose to which the 
profiis of the company may be properly 
applied......... > The Regulation suggests 
that any sum out of the profits of the 
company which is to be made as a re- 
serve or reserves must be se; aside before 
the directors recommend any dividend. 
In this case the directors while recom- 
mending dividend took no action to set 
aside any portion of this sum as a reserve 
or reserves. Indeed, they never applied 
their mind to this aspect of the matter. 
The balance-sheet drawn up by the as- 
sessee as showing the profits was prepar- 
ed in accordance with the provisions of 
the Indian Companies Act. These provi- 
sions also support the conclusion as to 
what is the true nature of a reserve 


Ly 


shown in a balance-sheet. 


41. In the case of Commr. of Income- 
tax v. Standard Vacuum Oil Co., (1966) 
59 ITR 685: (AIR 1966 SC 1393) this 
Court had occasion to consider the deci- 
sion in the case of Commr. of Income-tax 
v. Century Spinning and Manufacturing 
Co. Ltd. (AIR 1953 SC 501) (supra). Deal- 
ing with the said decision of this Court 
held at pp. 697-98 (of ITR): (at p. 1401 
of AIR) as follows:— 


“The Court was dealing in this case 
with the accounts of an Indian Company, 
the balance-sheet of which was prepared 
according to the provisions of the Indian 
Companies Act, 1913. Regulation 99 of 
the First Schedule, Table A, required that 
reserves must be set apart before the 
directors recommended any dividend but 
out of the profits of the company no 
amount was set apart towards reserves 
before the directors recommended pay- 
ment of dividend to the shareholders. 
The identity of the amount remaining on 
hand at the foot of the profit and loss ac- 
count was not preserved. It is on these 
facts that the court held that there was 
no allocation of the amount to reserve 
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and from the mere fact that it was carri- 
ed forward in the account of the next 
year and ultimately applied in payment 
of dividend. it could not be said to be 
specifically set apart for any purpose at 
the relevant date. i.e. the end of the year 
of account.” 

This Court then proceeded to hold at 
pp. 697-98 (of ITR): (at p. 1401 of AIR) 
as follows’ — 

“We are in this case dealing. with a 
foreign company and the system of ac- 
counting followed by the company is 
different in important respects from the 
system which obtains in India. Companies 


in India maintain diverse types of re- 
serves: such as capital reserve, reserve 
for redemption of debentures, reserve 


for replacement of plant and machinery, 
reserve for buying new plant to be added 
to the existing ones, reserve for bad and 
doubtful debts, reserve for payment of 
dividend and general reserve, Deprecia- 
tion reserves within the limit prescribed 
by the Income-tax Act or the Rules 
thereunder is the only reserve which is 
a permissible allowance in the computa- 
tion of taxable profits. In its ordinary 
meaning the expression ‘reserve’ means 
something specifically kept apart for 
future use or for a specific occasion.” 


42. In the case of Metal Box Com- 
pany of India Ltd. v. Their Workmen, 
(1963) 73 ITR 53: (AIR 1969 SC 612), this 
Court while dealing with a case under 
the Payment of Bonus Act, 1965 had 


occasion to consider the expression ‘re- 
serve’ and its meaning for the purpose 
of the said Act. This Cour: held at 


pp. -67-68 (of ITR): (at pp. 623. 624 of 
AIR) as follows:— 

“The next question is whether the 
amount so provided is a provision or a' 
reserve. The distinction between a provi- 
sion and a reserve is in commercial ac- 
countancy fairly well known. Provisions 
made against anticipated losses and con- 
tingencies are charges against profits and, 
therefore, to be taken into account against 
gross receipts in the P. & L. account and 
the balance-sheet. On the other hand, 
reserves are appropriations of profits, the 
asset by which they are represented be- 
ing retained to form part of the capital 
employed in the business. Provisions are 
usually shown in the balance-sheet by 
way of deductions from the assets in res- 
pect of which they are made whereas 
general reserves and reserve funds are 
shown as part of the proprietor’s interest 
{see Spicer and Pegler’s Book-keeping 
and Accounts, 15th Edn. page 42). An 


™ 
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amount set aside out of profits and other 
surpluses, not designed to meet a liabi- 
lity, contingency, commitment or dimi- 
nution in value of assets known to exist 
at the date of the balance-sheet is a re- 
serve but an amount set aside out of pro- 
fits and other surpluses to provide for any 
known liability of which the amount 
cannot be determined with substantial 
accuracy is a provision; see William 
Pickles Accountancy, second Edn. 
p. 192; Part III, Clause 7, Schedule VI te 
the Companies Act, 1958, which defines 
provision and reserve.” 

In the case of Commr. of Income-tax V. 
Mysore Electrical Indusiries Ltd., (1971) 
80 ITR 566 (567): (AIR 1971 SC 1361) the 
facts were briefly as follows:— 

Out of the profits of the company for 
the accounting period ending March 31, 
1963, the Director of the Company appro- 
priated the following amounts towards 
reserves on August 8, 1963: (i) Rs. 2,56,000 
as plant modernisation and rehabilitation 
reserve; (iii) Rs. 89,557 as development 
rebate reserve. The question was whether 
these amounts could be included in com- 
puting the capital of the respondent as 
on April 1, 1963 under Rule 1 of Sch. II 
to the Companies (Profits) Surtax Act, 
1964, for the purpose of the statutory 
deduction for the assessment year 1964- 
65. The contention of the department was 
that since the appropriations were made 
on 8th August, 1963 they could not be 
treated as components of capital as on 
the first day of the previous year ie. Ist 
April, 1963, Negativing the contention of 
the department, this Court held that the 
determination of the Directors to appro- 
priate the amounts of the three items of 


¿ reserve on 8th August, 1963 had to be 


related to first April. 1963, viz., the be- 
ginning of the accounts for the new year, 
and had to be treated as effective from 
that day and the said three items had to 
be added to the other items for compu- 
tation of the capital of the company as 
on first April, 1963 under Rule 1 of Sehe- 
dule II to the Companies (Profits) Surtax 
Act, 1964. It may be noted that in this 
ease before the trial Court a claim had 
been made by the company that a sum 
of Rs. 3,15,000 representing dividend re- 
serve was :o be considered in computing 
the assessee’s capital for the purpose of 
Companies (Profits) Surtax Act, 1964 and 
the High Cohrt had rejected this claim. 
As against the rejection of this claim by 
the High Court, no appeal had been pre- 
ferred by the assessee to the Supreme 
Court, The Supreme- Court while consi- 
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dering the three items which came up for 
consideration before it held, as already 
noted, that the decision of the directors 
to appropriate the amounts to these three 
items of reserve on 8th August, 1963 had 
to be related to Ist April, 1963 and this 
Court observed at pp. 569-570 (of ITR): 
(at p. 1362 of AIR) as follows:— 

“It is well known that the accounts of 
the company have to-be made up for a 
year up to a particular day. In this 
case that day was the 31s; March, 1963. 
If it was reasonably practicable to make 
up the accounts up to the 31st March, 
1963, and present the same to the direc- 
tors of the respondent on April 1, 1963, 
they could have made up their minds on 
that day and declared their intention cf 
appropriating the said and other sums to 
reserves of different kinds. But the fact 
that they could not do so for the simple 
reason that the calculation and collection 
of figures of all the items of income and 
expenditure of the company for the year 
ending March 31, 1963, was bound to 
take some time cannot make any dif- 
ference to the nature or quality of the 
appropriation of the profits to reserves 
as determined by the directors after the 
first of April, 1963. Their determination 
to appropriate the sums mentioned to the 
three separate classes of reserves on th? 
8th August, 1963. must be related to the 
Ist of April, 1963, ie, the beginning of 
the accounts for the new year and must 
be treated as effective from that day.”. : 


43. Relying on the aforesaid decisions 
and also many other decisions of the vari- 
ous High Courts which have been con- 
sidered by my learned brother Tulzapur-- 
kar, J. in his judgment, the learned coun- 
sel for the assessee has argued that the 
word ‘reserve’ which has not been defin- 
ed in the Act, has to be understood in its 
ordinary meaning as laid down by the 
Supreme Court in the case of Century 
Spinning Mills Ltd. (AIR 1953 SC 50i). 
The further argument is that the recom- 
mendation for dividend by the directors 
of the Company does not create any kind 
of liability, immediate or future. It is 
argued that the obligation to pay the 
dividend only arises when the share- 
holders at the Annual General Meeting 
of the Company decide to accept the re- 
commendation of the Directors and pass 
a resolution for declaration of di- 
vidend. It is submitted that it is 
open to the Directors to withdraw or 
modify the recommendations made by 
them any time before the shareholders 
accept the recommendations and in sup- 
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port of this contention reference is 
made to the decision of this Court in the 
ease of Kesoram Industries and Cotton 
Mills Ltd. v. .cCommr. of Wealth Tax 
(Central), Calcutta, (1966) 59 ITR 787: 
(AIR 1966 SC 1370} and reliance is placed 
on the following observations at p. 772 
(of ITR): (at p. 1373 of ATR):— 

“The directors cannot distribute divi- 
dends but they. can only recommend to 
the general body af the company the 
quantum of dividend to be distributed. 
Under Section 217 of the Indian Compa- 
nies Act. there shall be attached to every 
balance-sheet laid hefore a company in 
general meeting a report by its Board of 
Directors with respect to, inter alia, the 
amount, if any, which it recommends to 
be paid by way of dividend. Till the 
company in its general body meeting 
accepts the recommendations and de- 
clares the dividend, the report of the 
directors in that regard is only a recom- 
mendation which mav be withdrawn -ox 
modified as the case may be. As on the 


valuation date nothing further happened’ 


than a mere recommendation by the di- 
rectors as to the amount that might be 
distributed as dividend. it is not possible 
to hold that there was any debt owed by 
the assessee to the shareholders on the 
valuation date.” 
It is further argued that it is open to the 
shareholders to accept the said recom- 
mendations in its entirety or to modify 
the same by deciding to declare dividend 
at a rate lower than the one recommend- 
ed by the directors. It is, therefore, con- 
tended that the recommendatien of the 
directors for payment of dividend does 
not have the effect of creating any kind 
of liability and there is no debt owed by 
the company by virtue of the said re- 
commendations. It has heen submitted 
that the decision of this Court in the case 
of Mysore Electrical Industries Ltd. (AIR 
1971 SC 1361) (supra) is of no assistance 
and the said decision does not lay down 
that in the event of the shareholders’ 
acceptance of recommendation made by 
the directors for the distribution of divi- 
dend to the shareholders of the com- 
pany, the liability for payment of the 
dividend will also relate back; and the 
doctrine of relation-back applies only in 
respect of items which the directors are 
competent to decide for themselves, in 
view of the process involved in the. pre- 
paration of accounts of the company. 
44. The main argument advanced on 


behalf of the Revenue is tha: any amount 
which may be set apart for payment of 
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dividend recommended to be paid by the 
Directors cannot constitute ‘reserve 


within the meaning of the Act. 


45. The argument advanced on behalf 
of the assessee appears to be sound; but 
to my mind the said arguments are not 
sufficiently convincing to lead the Court 
to the conclusion that the amount set 
apart for payment of dividend recom- 
mended by the Board of Directors can 
constitute ‘reserve’ within the meaning of 
the Act for the purpose of computation 


: of the capital of the Company. 


46. The word ‘reserve’ has not been 
defined in the Act, In the absence of any 
such definition the word has to be under- 
stood in its ordinary sense, It is. however, 
to be remembered that the word ‘re- 
serve’ in the instant case occurs in a tax- 
ing statute specially applicable to Com- 
panies only. The word ‘reserve’ should 
be so construed as to give the said word 
the meaning in which it is ordinarily 
understood by persons interested in Com- 
panies or in dealing with Companies, In 
other words, the word ‘reserve’ for the 
purpose of this Act should be under- 
stood in the sense in which it is under- 
stood in company circles and by persons 
interested in Companies and in dealing 
with Companies. It may be noticed that 
while considering the true meaning and 
true nature of ‘reserve’, the Supreme 
Court in the case of Commr. of Income- 
tax v. Century Spinning and Manufac- 
turing Co. Ltd. (AIR 1953 SC 501) (supra) 
has referred io S. 131 (a) and S. 132 of 
the Indian Companies Act, to the form 
marked F in Schedule IH in which 
balance-sheet of the Company has to be 
prepared and also to Regulation 99 of 
the First Schedule, Table A. I have ear- 
lier quoted the relevant observations of 
the Supreme Court. , 


47. It is, no doubt, true that the re- 
commendations of the Directors for pay- 
ment of any dividend does not create 
any kind of liability for the payment of 
the said amount. The liability for pay- 
ment of any amount by way of dividend 
only arises when the share-holders accept 
the recommendations and a dividend is 
declared at the annual general meet- 
ing of the Company. It is open to the 
Directors to modify or withdraw ‘the 
recommendation with regard to the pay- 
ment of dividend before the said recom- 
mendation is accepted by the share~hold- 
ers, It is also open to the share-holders 
not to accept the recommendation of the 
Directors in its entirety and to modify 
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the same. The legal liability for the pay- 
ment of any dividend only arises after 
the share-holders at the annual general 
meeting have decided to declare a divi- 
dend on the basis of the recommendation 
of the Directors or on the basis of any 
modification thereof. The liability for the 
payment of dividend only arises after the 
dividend has been declared by the share- 
holders at the annual general meeting 
and this liability does not relate back to 
any earlier date on the basis of the re- 
commendations of the directors, as the 
directors do not enjoy any power of 
declaring the dividend. The amount that 
may be set apart for payment of any 
dividend on the basis of the recommen- 
dations made by the Directors, cannot be 
considered to be an amount set apart for 
meeting a known or existing liability. 


48. Though the amount which is set 
apart for paymen: of any dividend re- 
commended by the Board of Directors is 
not an amount set apart for meeting any 
known or existing liability, yet the said 
amount so set apart cannot be considered 
to be a ‘reserve’ within the meaning of 
the Act for the purpose of computation 
of the capital of the Company. 

49. Section 210 of the Companies Act, 
1956 specifically provides that at every 
annual general meeting of a Company 
the Board of Directors of a Company 
shall lay before the Company the balance 
sheet of the Company and also the Pro- 
fit and Loss Account. S. 211 further pro- 
vides that every balance-sheet of a Com- 
pany shall give a true and fair view of 
the state of affairs of the Company as 
at the end of the Financial Year and shail. 
subject to the provisions of the section, 


. be in the form set out in Part I of Sche- 


dule VI, or as near thereto as circum- 
stances admit or in such other form as 
may be approved by the Central Govern- 
ment either generally or in a particular 
case. The preparation of a balance-sheet 
in the prescribed form and laying the 
same before the share-holders a: the an- 
nual general meeting are statutory re- 
quirements which the Company has to 
observe. 


50. Regulation 87 of Table A in Sche- 
dule I provides: 


“(1) The Board may, before recom- 
mending any dividend, set aside out of 
the profits of the Company such sums as 
it thinks proper as a reserve or reserves 
which shall, at the discretion of the 
Board, be applicable for any purpose to 
which the profits of the Company may 
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be properly applied, including provisions 
for meeting contingencies or for equali- 
sing dividends, and pending such appli- 
cation, may at the like discretion, either 
be employed in the business of the Com- 
pany or be invested in such investments 
(other than shares of the Company) as 
the Board may from time to time. think 
fit. 


(2) The Board may also carry forward 
any profits which it may think prudent 
not to divide, without setting them aside 
as a reserve.” 


This Regulation contemplates that the 
Board may set aside out of the profits of 
che Company such sums, as it thinks 
proper, as a reserve or reserves which 
shall, at the discretion of the Board, be 
applicable for any purpose to which the 
profits of the Company may be properly 
applied including the provisions for 
meeting contingencies or for equalising 
the dividends, before recommending any 
dividend. In other words, the sums out 
of the profits of the Company have to be 
set apart as reserve before any dividend 
is recommended by the Board; and the 
recommendation of the Board for pay~ 
ment of dividend comes only after the 
creation of reserve. The amount -that 
may, therefore, be set apart for payment 
of dividend recommended by the Board 
is an amount which is set apart after the 
Board had created the reserve. The form 
of balance-sheet referred to in S. 211 of 
the Companies Act, 1956 is appended in 
Part I of Schedule VI of the Statute. In 
the statutory form there are various 
heads including heads of various kinds 
of reserves and also of provisions. In the 
balance-sheet of the Company which has 
necessarily been prepared in accordance 
with the provisions of the statute and 
in the form prescribed. the amount re- 
commended by the Board for payment of 
dividend has been shown under the head 
provisions and not under any head of 
reserves. It is, no doubt, true that the 
true nature and character cf the sum so 
set apart must be determined with re- 
gard to the substance of the matter. The 
substance of the matter clearly appears 
to be that the amount is set apart for 
payment of dividend recommended hy 
the Board to be paid to the shareholders 
and the said amount is never intended 
to constitute a reserve of the Company. 
Indeed a provision is made for payment 
of the said amount to the shareholders 
by way of dividend on the basis of the 
recommendation made by the Directors. 
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Though ir.law the recommendation made 
by the Directors for payment of dividend 
to shareholders does not create any 
liability for the payment of-dividend and 
liability only arises when the share- 
hoiders accept the said recommendation, 
_ and though in law it may be open to 
the Board to modify or withdraw the 
recommendation with regard to the pay- 
ment of dividend before the acceptance 
by the shareholders and it may also be 
open to the shareholders not to accent 
the said recommendation in its entirety 
and to modify the same, yet, for business 
purposes, when the directors make any 
recommendation for payment of divi- 
dend and set apart any amount 
for the payment of dividend 
so recommended, the directors m- 
tended to make a provision for the pay- 
ment of dividend recommended by them 
and not to create any reserve, as the Di- 
rectors very well knew that the recom- 
mendation made by them with regard io 
the payment of dividend is not normally 
upset by the shareholders and it. is 
generally accepted by the shareholders, 
as a matter of course. Any amoun; set 
apart by the Directors for payment , of 
dividend to the shareholders recom- 
mended by them, is understood by per- 
sons interested in company and in dealing 
with companies to mean a provision for 
the payment of dividend to the share- 
holders and is not understood to consti- 
tute a reserve. In my opinion, this true 
nature and character of the sum so set 


apart are reflected in the provisions: of 


the Companies Act and more particularly 
in the manner of preparation of the 
balance-sheet of the Company. I am, 
therefore, of the opinion that the amount 
set apart for the payment of any propos- 
ed dividend on the basis of the recom- 
mendation of the Directors cannot consti- 
tute reserve for the purpose of computa- 
tion of the capital of the Company. The 
view that I have taken, to my mind, :ap- 
pears to be in accord with the view ear- 
ler expressed by this Court in the deci- 
sions to which I have already referred. 


51. On the other questions, I entirely 


agree with the view expressed by my 


learned brother Tulzapurkar, J. and I 
agree with the order proposed by him. 


Order accordingly. 
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e Appeal No. 515 of 1970, D/- 15-10- 
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K. C. Kapoor, Appellant v. Smt. 
Radhika Devi (dead) by LRs. and others, 
Respondents. - 3 

Hindu Law — Joint family property — 
Alienation by son the Karta who was in 
exclusive possession — Consent by widow 
— Estoppel — Plea of — Sale for legal 
necessity — Proof. S. A. No. 362 of 1966, 
D/- 19-2-1970 (All), Reversed. ((i) Evi- 
dence Act (1872), Ss. 106 and 115; (ii) Civil 
P. C. (1908). S. 100, O. 6, R, 2). 

On the death of her husband, the pro- 
perty devolved on the widow plaintiff 1, 
son deft. 2 and plaintiffs 2 & 3, the sons 
of deft. 2. The entire property was 
mutated in the name of deft. 2 both in 
the revenue records as well as municipal 
registers. The disputed properties con- 
sisted of block of houses in Rae Bareli 
town. Till the date of the disputed sale< 
deed defendant No. ‘2 was in possession 
of the entire property left by his father 
and also acted as its exclusive manager. 
He received compensation for some of the 
Zamindari property, a part of which was 
also sold by him in 1959 for a considera- 
tion of Rs. 800. In the years 1960 & 1961 
defendant No. 2 constructed a one-storey 
building on a plot of land in Lucknow, 
where he was employed as a clerk in the 
Department of Health of the Government 
of Uttar Pradesh and where he was 
residing with his wife and children. The 
disputed sale-deed was exceuted by de- 
fendant No. 2 on 14-2-1964 in respect 
of the western portion of the block of 
houses.in favour of defendant No. 1. In 
that sale-deed defendant No. 2 described 
himself as “exclusive and complete 
owner” of the Rae Bareli property and 
claimed that he was “in possession and 
occupation thereof with powers of trans- 
fer of all kinds,..”. The suit was filed for 
setting aside the sale-deed alleging that 
half of the property- belonged exclusively 
to Pltf 1, and that Pltfs. 2, 3 acquired 
interest by birth in the other half, along 
with deft. 2. She also alleged that the sale 
transaction was not.for any necessity of 
the family and that she did not consent 


*Second Appeal No. 362 of 1966, D/- 
19-2-1970 (All—Lucknow Bench). 
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to the sale and thus she was not estopped 
from challenging the alienation. The trial 
court. came to the conclusion that the 

~ house at Lucknow was joint family pro- 
perty and the sale by Deft. 2 was for 
benefit of the family and therefore for 
legal necessity and dismissed the suit. 
The appellate Court confirmed the finding 
inter alia on the ground that the plaintiff 
was estopped from challenging the sale 
because. of her consent. However, the 
High Court accepted the appeal, cancell- 
ed the sale deed and granted decree for 
possession of property. The findings of 
High Court on the question of estoppel 
and sale for necessity were against de- 
fendant 1, the vendee. 


Held that, the High Court was in error 
in cancelling the sale deed and granting 
relief to plaintiffs. S. A. No. 362 of 1966, 

a Di- 19-2-1970 (All—Lucknow Bench), Re- 
versed. (Para 8) 


The finding ‘given by the lower appel- 
late Court on the point of estoppel was 


eminently reasonable. That finding being ` 


a finding of fact and being based on good 


evidence, iz was not open to the High 
Court to interfere with it in second 
appeal. (Para 10) 


It could not be contended that the plea 
of estoppel could not be allowed to be 
raised for the reason ‘that no proper 
foundation was laid for it in the plead- 
ings. Undoubtedly the written statement 
is inartistically drafted and leaves much 
to be desired, but then pleadings are not 
to be construed in such a hypertechnical 
manner and what is to be seen is whe- 
ther the allegations gave sufficient notice 
to the plaintiffs of what case they had 
to meet. It is a significant fact that no 
-objection to the lack of particulars was 
taken at the stage when issues were 
framed or later when statements of par- 
ties’ counsel were recorded on a subse- 
quent occasion or during the course of 
arguments addressed to the trial Court 
the District Judge and the High Court, 
even though the issue of estoppel was 
hotly contested before all three of them. 
All these circumstances unmistakably in- 
dicate that the case put forward by 
defendant No. 1 was throughout under- 
stood by the plaintiffs to be that it was 
the belief induced in him by the repre- 
Sentation of plaintiff No. 1 which made 


shim accept the title of defendant No. 2 
as being exclusive. (Para 19) 
In the instant case defendant No. 1 


“was a total stranger to the family of the 
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plaintiff and in the very nature of things 
could not have had any personal know- 
ledge referable to the actual manner in 
and the precise source from which either 
the Lucknow house or, for that matter, 
the Rae Bareli property was ‘acquired, 
such manner and source being within | 
the special knowledge of plaintiff No. 1 
and defendant No. 2 only. Therefore, it 
was on the plaintiff 1 to prove the same. 
Since plaintiff 1 stayed away from the 
witness box the court has been deprived 
of the only real evidence which could 
throw light on the source of the consid- 
eration paid for the purchase. of the. 
Lucknow house. (Para 12) 


Further, the alienation was also for 
legal necessity. The property sold was in 
a dilapidated condition and the sale pro- 
ceeds were spent on constructing second 
storey on a joint family house in which 
defendant 2 was staying. (1856) 6 Moo Ind 
App 393. (PC) and AIR 1922 Bom 122, 
Foll, {Paras 14, 15) 
Cases Referred: Chronological Paras 
AIR 1922 Bom 122: ILR 45 Bom 312 

14, 15 
(1856) 6 Moo Ind App 393 (PC) 14 

Mr: G. L. Sanghi, Sr. Advocate, Mr. 
K. P. Gupta, Advocate with him, for Ap- 
pellant; Mr. G. C. Mathur, Sr. Advocate, 


Mr.' C. P. Lal, Advocate with him, for 
Respondents Nos. 2 and 3. 
KOSHAL, J.:— This is an appeal by 


special leave against a judgment of a 
learned single Judge of the High Court 
of Allahabad dated 19th February, 1970 
reversing in a second appeal the first 
appellate decree passed on ist June, 1966 
by the District Judge, Rae Bareli in con- 
firmation of the decree of the trial Court. 
The prayer made by the plaintiffs in the 
suit, which was dismissed by the first two - 
Courts, was to the effect that a sale deed 
executed on 14th February. 1964 (Exhi- 
bit A-1) by defendant No. 2 in favour of 
defendant No. f in respect of a portion of 
a block of houses situated in Rae Bareli, 
be cancelled, and that possession of that 
portion be delivered to the plaintiffs who 
should also be awarded mesne profits. 
While accepting the second appeal the 
High Court decreed the suit except in re- 
gard to mesne profits. 


‘2. Most of the facts giving rise to this 
appeal are undisputed and may be briefly 
stated with -reference to the following 
pedigree-table: i 


sam 


E et 


2130 S.C. 


Sheo Dularey Misra Radhika Devi 
(Plaintiff No. 1) 


Parmeshwar Din Misra 
(Defendant No. 2) 





| 
Gajendra Narain 
(Plaintiff No. 2) 


Sunil 
(Plaintiff No. 3) 


In the years 1916 and 1918 Sheo 
Dularey Misra (S. D. Misra for short) 
who was a leading lawyer at Rae Bareli 
purchased a block of houses in that town 
. by means of two sale deeds (Exhibits 2 
and 3), both executed by one Shambhu 
Dayal. In the year 1931 S. D. Misra filed 
a suir against his father and brothers for 
a declaration that he was the absolute 
owner of the Rae Bareli houses above 
mentioned as also of 4 annas and 9 
pes share in proprietary Zamindari situ- 
ated in Mohal Badri Prasad of Village 
Tera Baraula in Pargana and district Rae 
Bareli. On the 29th August 1931 a decree 
based on a compromise (Exhibit 5) was 
passed in that suit to the effect thai S. D. 
Misra was the exclusive owner of the 
Rae Bareli houses and also of a half of 
the said 4 annas and a pies share in the 
Zamindari. 


On the death of S. D. “Misra in 1951, his 
entire property was mutated in the name 
_ of defendant No. 2, both in the revenue 
records as well as in the registers main- 
tained by the Rae Bareli Municipal Com- 
mitiee. From then onwards till the date 
of the disputed sale deed (Exhibit A-1) 
defendant No. 2 was in possession of the 
entire property left by his father and 
also acted as its exclusive manager. He 
received compensation for some of thé 
zamindari property, a part of which was 
also sold by him on the 12th Jan., 1959 
to one Imam Ali for a consideration of 
Rs. 800 (vide Exhibit A-19). In the years 
1960 and 1961 defendant No, 2 construct- 


ed a one-storey, building on a plot of land, 


in Khurshid Bagh, Lucknow, where he 
was employed as a clerk in the Depart- 
meni of Health of the Government of 
Uttar Pradesh and where he was-residing 
with his wife and children. 


The disputed sale deed (Exhibit A-1) 
was executed by defendant No. 2 on the 
14th Feb., 1964 in respect of the western 
portion of the said block of houses for 
Rs. 6.500 in favour of K. C. Kapoor, 
defendant No, 1 who is the sole appellant 
before us. In that sale deed defendant 
No, 2 described himself as “exclusive and 


complete owner” of the Rae Bareli pro, 


K. C. Kapoor v. Radhika Devi 


ALR. 


perty and claimed that he was “in pos- 
Session and occupation thereof with 
powers of tr ansfer of all kinds............ mh 
The necessity for the sale was thus de- 
scribed-by him: 

“I am constructing a house in “Mohalla 
Khurshed Bagh, City Lucknow, the lower 
portion whereof has already been con- 
structed and for the construction of the 
upper portion whereof funds are re~ 
quired.” 

3. This litigation started on the 17th 
September 1964 with the institution of a 
suit by the three plaintiffs. It was claim- 
ed therein that.on the death of S. D. 
Misra, plaintiff Mo. 1 succeeded to a half 
share in his property, being his widow, 
while the other half was inherited by 
defendant No. 2 so, however, that his 
sons (plaintiffs. Nos. 2 and 3) had an in- 
terest therein by birth. In other words, 
while half of the property left by S. D. 
Misra was claimed to belong exclusively 
to Radhika Devi, plaintiff No. 1, in res- 
pect of the other half the assertion was 
that it belonged to a coparcenary consist- 
ing of defendant No.:2 and his two sons. 
The relief of possession of the property 
sold by virtue of sale deed Exhibit A-1 
was prayed for in consequence of the can- 
cellation of that document which was 


‘sought to be set aside for the reason that 


the transaction covered by it was not for 
any necessity of the said family. 

4. In the written statement the stand 
taken by defendant No. 1 was that defen- 
dant No. 2 was the sole owner of the 
entire block of houses above mentioned 
and had full power to alienate the same, 
but that even if it was proved to be co- 
parcenary property as alleged, the sale 
would still be good as it was made for 
legal necessity. In this connection the- 
contents of paragraph 15 of the written 
statement may be. quoted here with ad- 
vantage:— 

“That defendant No. 2 sold the house 
in suit for the purpose of building a more 
profitable and advantageous house at 
Lucknow and with a view to dispose of a 
construction which was old and in peril- 
ous condition and which was of no present 
utility. Even if the house in suit is proved 
to be joint family property the transfer 
is for legal necessity by the Karta and is 
binding on the joint family and the plain- 
tiffs.” ` 

“Two other material pleas were put for- 
ward in paragraphs 14 and 16 of the writ- 
ten statement end are extracted below: 

“l4. That defendant No. 2 represented 
to the answering defendant No. 1 that 
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defendant No. 2 was the sole owner 
the house, a portion of which is the sub- 
ject-matter of dispute, and in fact he was 
yall along been acting as sole . owner of 
the properties left by his father. The an- 
swering defendant No, I also made diji- 
gent and reasonable enquiries about th® 
right, title and interest of defendant No. 
2 and his sole power to transfer it,-and as 
such the answering defendant is a trans- 
feree in good. faith for consideration and 
without notice.” 

“16. That defendant No. 2 executed 
the sale deed in favour of the answering 
defendant with the active consent and 
approval of plaintiff No. 1 and plaintff 
No. 1 is estopped from asserting her right 
against it.” 

Statements of counsel for parties were 
recorded by the trial court on the 27th of 
April, 1965 when it framed 8 issues of 
which issues Nos. 1 to 3, 5 and 7 were: 

“1. Whether plaintiffs’ and , defendant 
No. 2 formed a joint family? If so. who 
was the Karta of the family? 

“2. Whether plaintiffs Nos. 2 and 3 
have interest in the house in suit by 
birth? 

"3. Whether defendant No. 2 had a 
legal necessity to sell the house? If so, its 
effect? 


“5. Whether defendant No. 1 is a trans- 
feree for value in good faith and is en- 
titled to protection of Section 41 of the 
Transfer of Property Act? 

“7, Whether the suit by plaintiff No. 1 
is barred by estoppel?” 

Statements of learned counsel for the 
parties were again recorded on 28th May 
1965 and 31st May, 1965. On behalf of 
defendant No. 1 a part of his case was 
“Stated like this: 

“Defendant is a purchaser for value in 
good faith and without notice. In .any 
view of the case the disputed portion is 
not more than the share of Parmeshwar 
Din and the alienation is valid and can- 
mot be impeached by the plaintiffs. Dis- 
sputed portion was sold with the active 
wconsent and approval of plaintiff No. 1 
pand she is estopped from challenging the 
Kransaction.” 

5. In its judgment the trial court held 
hat all the three plaintiffs and defendant 

o. 2 formed a joint Hindu family of 
«vhich defendant No. 2 was the Karta and 
*hat plaintiffs Nos. 2 and 3 acquired an 
Mnterest by birth in the property left “by 
sheir grandfather. 

In deciding issue No. 3 the trial Court 
¿ook note of the following facts: 
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(a) The joint Hindu. family consisting of 
the three plaintiffs and defendant No. 2 
received compensation for the Zamindari.- 

(b) The family had income from the 
Zamindari. 

(c) The family derived rent from the 
said block of houses. 

(d) S. D. Misra was a successful lawyer, 
which circumstance made it probable 
that he had left behind some cash in 
addition to other property. 

(e) On 12th January 1959 defendant 
No. 2 receivéd Rs. 800 as consideration 
for the sale covered by Exhibit A-19. 


(Í) Sanction for the plan of the build- 
ing of the Lucknow house (Exhibit A~-21) 
„was accorded by the Lucknow Munici- 
pality on 28th June, 1960 and the build- 
ing was completed in- 1961. 

(g) There is no evidence to show that 
defendant.No. 2 had income of his own 
from which he could save enough money 
to be spent on the said building, 

. (h) Plaintiff No. 1; who was actively 
conducting the case on behalf of the 
plaintiffs, and defendant No. 2, had both 
stayed away from the witness-box. 


Taking all these facts into considera-~ 
tion the trial court concluded that the 
Lucknow house was the property of the 
said.joint Hindu family. It wen; on` to 
point out that the disputed sale was an 
act of good management in view of the. 
following circumstances: 


(i) The portion of the block of houses 
sold through exhibit A-1 was in a dilapi- 
dated condition and on.14tkh July, 1964, 
i.e., less than 5 months after the same, 
the municipal authorities issued a notice 
to defendant No. 1 pointing out that the 
building purchased by him wasin a 
dangerous condition and requiring him to 
demolish it within 3 days. so that defen- 
dant No. 2 was under an obligation to’ 
pull down the building arid either leave 
the site underneath un-built (which 
would have meant a loss of some income 
to the family) or to construct.a new 
building thereon. i : 

(ii) Construction of a building in Luck- 
now would have been more rewarding 
incomewise than erecting one at Rae 
Bareli. 


(ii) Defendant No. 2 was employed at 
Lucknow and it was in the interest of 
the family to put on a second storey in . 
the house there. g 

_The trial court concluded that the sale 
was, in the circumstances above men- 
tioned, for the benetit of the family and, 
therefore, for legal necessity. 
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Issue No. 5 was decided by the trial 
cour: against defendant No. 1 for the fol- 
lowing reasons: 

(a) Defendant No. 1 knew that the 
property sold to him had descended from 
S. D. Misra who had left behind a widow 
and a son, so that defendant No. 1 could 
not be regarded as a purchaser without 


notice of the fact that the plaintiffs had ` 


an interest in the house. 


(b) Defendan; No, 1 did not consult any 
lawyer to make sure that defendant No. 2 
was the sole owner of the property sold 
as asserted by the latter. 

The trial court, therefore, held that 
defendant. No. 1 was not entitled te any 
protection under Section 41 of the Trans-. 
fer of Property Act. 

In relation to issue No. 7 the trial court 

remarked that it was the duty of defen- 
dant No. 1 to give- the details of-the mis- 
representation constituting estoppel in 
the written statement, which was not 
done so that the evidence on the point 
could not .be looked into. Issue No. 7 was 
thus decided against defendant No. 1. 
_ Legal necessity for the disputed sale 
having been found by the trial court io 
be established, it dismissed the suit with 
costs. 

6. It is also necessary to recount at 
some length the findings arrived at by 
„the learned District Judge in appeal. The 
conclusions reached by the trial court 
that the plaintiffs and defendant No. 2 
formed a joint Hindu family and that the 
Said block of houses belonged to that 
family were not challenged before him 
and the main contest in the course of the 
first appeal embraced points of legal 
necessity and estoppel as also the appli- 
cability of Section 41 of the Transfer of 
Property Act to the facts of the case. 
Taking up the last point first, the learned 
District Judge decided it against defen- 
dan: No. 1 for the following two reasons: 

(a) Defendant No. 1 had had notice that 
the building in dispute originally belong- 
ed to S. D. Misra and that the latter died 
leaving behind a widow, a son and a 
grandson. Thus defendant No. 2 was post- 
ed with the knowledge that at the time 
of the sale in his fayour persons other 
than defendant No. 2 had interest in the 
property in dispute. 

(b) Plaintiffs Nos. 2 and 3 were minors 
on the date of the sale and even at the 
time of the institution of the suit. and 
could not. by reason of their minority, be 
deemed to have consented to the ostensi- 
ble ownership of the property vesting in 
- their father. 
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On the question of estoppel, the learn- 
ed District Judge discussed in detail the 
evidence produced ‘before the trial court 
and concluded that on 22nd January, 1964» 
when a sum of Rs. 1,000 was paid by de- 
fendant No. 1 to defendant No. 2 as earn- 
est money through receipt Exhibit A-26, 
plaintiff No. 1 gave her consent to the 
transaction of sale in the presence of de- 
fendant No. 1 as well as that of Radha 
Krishan D.W. 5 and Gopal Nath Chopra, 
D.W. 6, both of whom were attesting wit- 
nesses to that receipt. He went on to hold 
that the trial court was in error when it 
refused to look into the evidence on the 
point with the observation that the parti- 
culars of the consent of plaintiff No. 1 
were not given in the pleadings. The 
learned District Judge was firmly of the 
opinion that the statement in para 16 of 
the written statement to the effect ‘that, 
the sale had taken place with the active 
consent and approval of plaintiff No. 1 
was enough to raise the question of estop- 
pel and that it was not necessary for 
defendant No. 1 to further mention in his 
pleadings the particulars of such consent 
or the details of the evidence by which 
the same was to be proved. The learned 
District Judge concluded that by reason 
of the consent given by plaintiff No. 1 
to the sale, she was estopped from at- 
tacking disputed sale deed. 


On the question of legal necessity, the 
District Judge took note of all those facts 
which the trial court had taken into con- 
sideration, as also of the following addi- 
tional circumstances: 


(a) Defendant No. 2. was the only adult 
male member of the family at the time 
of the sale. He had throughout been 
managing the property of his father and 
was the Karta of the joint Hindu famil ly 
aforesaid. 


(b) The sale had come about with the 
consent of plaintiff, No..1 who was the 
only other adult member of the family. 


In the result, the learned District 
Judge upheld the finding of the trial 
court that the Lucknow house | belongec 
to the joint Hindu, family. He further 
held, for more or less the same reasons 
as had weighed with the trial court ir 
that behalf, that the sale was an act. © 
prudence on the part. of defendant No. $ 
who had wisely sold a dilapidated build. 
ing, and instead of pulling it down anc 
imeurring expense over its re- -construe 
tion, had raised money for the purpose ¢ 
building the first floor of the new house 
at Lucknow which was a big city as com 
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pared to the."small and sleepy town” of 
Rae Bareli. 5 


On the above findings, the first appeal 
was dismissed with costs. 


7. Before the High Court it. was conce- 
ded on behalf of defendant No. 1 that ihe 
widow of S. D. Misra had inherited half 
of his property by reason of the provi- 
sions of section 3 of the Hindu Women’s 
Right to Property Act, 1937 (for short the 
1937 Act), that she had become the full 
owner of that half share on the com- 
mencement of the Hindu Succession Act 
in 1956 (hereinafter referred to as the 
1956 Act) and that she was, therefore, 
not bound by any sale of her share 
effected by her son unless she was estop- 
ped from challenging it. The learned 
single Judge, therefore, at once took up 
the question of estoppel, reliance in sup- 
port of which .was placed on behalf of 
defendant No. 1 on a portion of his own 
testimony as D.W. 3 which, when freely 
translated, would read thus: 


“Parmeshwar Din told his mother that 
a portion of the Rae Bareli house was 
in ruins and yielded low rent, that the 
family (ham log) were residing at Luck- 
now and tha: he wanted to sell a portion 
of the Rae Bareli house and make the 
Lucknow house  two-storeyed which 
would result in a better rent yield’ and’ 
would also provide comfort for residence 
(of the family). Then Parmeshwar Din’s 
mother said: ‘It is your thing; do as you 
wish’.” 

The learned single Judge was of the 
opinion that this statement could not 
estop plaintiff No. 1 from challenging the 
Sale in so far as her share in the disput- 
ed house was concerned. His. reasons 


a Were: 


“The above-cited statement of. respon- 
dent No. 1 (defendant No. 1) does not in- 
dicate if the portion which was~ being 
actually sold was then specified to ap- 
pellant No. 1 (plaintiff No. 1) by respon- 
dent No. 2 (defendant No. 2). So if in 
these circumstances she did not resist the 
proposal saying thai Parmeshwar Din 
was at liberty to'do as he chose since it 
was his property, it can by no means be 
construed to mean that she thereby 
readily agreed even for the sale of her 
share by her son.” 

The question of legal necessity was 
also determined by the learned single 
Judge against defendant. No. 1 with the 
following findings: 

(a) There was no pleading by ` defen- 
dant No. 1 in his written statement to the 
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effect that the house at Lucknow was the 
.property of the said- joint Hindu family. 
Besides, in his deposition as D.W. 3, de- 
fendant No. 1 had himself stated that to 
his knowledge Parmeshwar Din was the 
sole owner of that house. 

(b) Merely because S. D. Misra posses- 
sed property and cash at the time of hiş 
death and that property continued tet 
yield some income thereafter did not fur- 
nish reasons enough for the Court to pre- , 
sume that the Lucknow house belonged 
to the joint Hindu family. A presumption 
to that effect could only be raised if it 
was shown that there was sufficient nu- 
cleus for the acquisition of that house. 

In view of the above findings the 
learned single Judge cancelled sale deed 
Exhibit. A-1 and, accepting the appeal 
passed a decree for possession of the dis- . 
puted property in favour of the plain- 
tiffs. 


-8. After hearing learned counsel for 
the parties at great length we have no 
hesitation in recording our disagreement 
with the High Court on the findings 
reached by it in relation to both thej, 
points canvassed before it, namely, those 
of estoppel and legal necessity. and are 
fully satisfied that it stepped outside the 
limits. of its jurisdiction when it inter- 
fered with the conclusions of fact arriv- 
ed at by the learned District Judge on 
‘the basis of fully acceptable evidence and 
a correct appreciation thereof. 

9. Before we proceed to detail our 
reasons for differing with the view ex- 
pressed by the High Court we would like 
to advert to that aspect of the case which 
concerns the rights of plaintiff No. 1 in 
the property inherited by her husband. 
Tke trial court acted on the assumption 
that the entire property left by S. D. 
Misra on his death vested in the joint 
Hindu family consisting of his widow, 
son and grandsons.’ No challenge to this 
assumption was made before the learned 
District Judge and the casé proceeded on 
the basis that it was correct. Before the 
High Court, however, the assumption was 
assailed and, as already stated, it was 
conceded on behalf of defendant No, 1 
that plaintiff No. 1 succeeded to life estate 
in a half share in the property of her 
husband in pursuance of the provisions 
of Section 3 of the 1937 Act and that such 
an estate ripened into absolute ownership 
on the enforcement of the 1956 Act. This 
concession, in our opinion, could be said 
to have been correctly made only on the 
assumptions (1) that S. D. Misra died in- 
testate or that if he left a will, he devis- 
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ed a half share in the disputed house to 
plaintiff No. 1 and (2) that the~share to 
which plaintiff No. 1 succeeded was not 
relinquished in favour of defendant No. 2 
or otherwise transferred to him by Her 
right up to the time when the disputed 
sale took place. 

10. We shall now take up the question 
of estoppel. Plaintiffs Nos. 2 and 3 being 
minors that question does not arise <in 
their case and it is only in relation to the 
half share of plaintiff No. 1 in the disput- 
ed property that it calls for a decision. In 
this connection the following facts which 
are undisputed may be taken note of: 

(a) On S. D. Misra’s death his entire 
property was mutated.in the name of his 
son (defendant No. 2) to the exclusion .of 
the former’s widow (plaintiff No. 1). 

(b) Right up to the date of the disputed 
Sale that property was managed exclu- 
sively by defendant No. 2. 

(c) No objection to the exclusion of her 
name from the records of. the revenue 
department or of the municipal commit- 
tee or from the management was ever 
preferred by plaintiff No. Il who fully ac- 
` quiesced in such exclusion all through. 

(d) Defendant No. 2 alone received 
compensation for the Zamindari and sold 
a portion thereof as sole owner (vide ex- 
- hibit A-19) again without any objection 
on the part of plaintiff No. 1. 

(e) When negotiations for the disputed 
sale were initiated. defendant No. 1 en- 
quired from defendant No. 2 as to how 
the latter had acquired full ownership of 
the property in dispute. The reply’ of 
defendan: No. 2 as contained in his letier 
from Lucknow dated 14th January, 1364 

(exhibit A-25) was: 

"Regarding -our talks about the sale of 
my house at Station Road, Rae Bareli 
and regarding your enquiry about the 
title to the said house, I have to inform 
you that I am the absolute owner of the 
portion of house proposed to be sold: 

"I own all responsibility and give you 
word of honour that there is absolutely 
no dispute about my title to the portion 
proposed to be sold and you should have 
no hesitation on that score. 

“Further I may add that I realize :the 
-rent of the shops which you can enquire 
from the tenants.” 

“Presumably defendant No. 1 was not 
quite satisfied with this reply and asked 
defendant No. 2 to furnish copies of the 
municipal records which were shown to 
defendant No. 1 on the 22nd January, 
1964 at the Lucknow residence of defen- 
dant ND. 2. ; ne 
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(f) According to the testimony of defen- 

dant No. 1 as D.W. 3 and of the two wit- 
nesses (Radha Krishan, D.W. 5 and 
Gopal Nath Chopra, D.W., 6) who attesced 
receipt exhibit A-23, it was at that stage 
that deféndant No. 1 told his mother. 
about the proposed sale and she consent- 
ed thereto. In the words of defendant No. 
2 she declared: “It is your thing. do as you 
wish.” The evidence of these three wit- 
nesses was not challenged during the 
course of their cross-examination. - 

These facts would -conclusively show 
that by declaring in the presence of de- 
fendant No. 1 that the property belong- 
ed to the defendant No. 2 and that he 
was at liberty to deal with it as he wish- 
ed, plaintiff No. I represented to. defen- 
dant No. 1 that her son was the -sole 
owner of the propcrty and that she had 
nothing to do with it.:Her declaration is, 
therefore. a clincher ‘on the point of 
estoppel and we find it impossible to 
agree with the learned single Judge 
‘when he says that the declaration did not- 
mean that defendant ‘No. 2 had the per- 
mission of plaintiff No. 1 to deal with 
the latter’s share of the property. In our 
opinion the declaration does not suffer 
from any such ambiguity as the learned 
single Judge has read into. In'giving the - 
details of the proposed sale the son had 
not told the mother that he was selling 
oniy his own half share in that part of 
the block of houses situated in Rae 
Bareli which was proposed to be sold. 
He said in clear terms that a portion of 
the Rae Bareli house, was to be sold and 


. his mother declared that he was the sole 


arbiter in ‘the matter of the disposal of 
the property, There was no proposal io 
sel] only defendant No. 2's undivided half 
share nor did any question arise of either 
defendant No. 1 purchasing it or: plaintiff, 
No..1 being consulted about it. In the ab- 
sence of any qualifying words limiting. 
the proposed sale to such a share, the 
lady must be taken to have understood 
the statement made to her by her son 
as carrying its plain meaning, i.e., that 
the sale was to be of the entire portion 
chosen for the purpose and her consent 
must be construed accordingly. 2 


Learned counsel for the plaintiff vene-. 
mently argued that even if the declaration 
made by plaintiff No. 1 be interpreted as 
we have done, it would create no estop- 
pel against her inasmuch as defendant 
No. 1 had not actedion it but had pur- 
chased the property| on the strength of 
the representations made.to him by de- 
fendant No. 1. Now it is true that; defen<- 
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dant No. 1 had made enquiries regarding 


the title of defendant No. 2 to the pro-- 


perty in dispute and the letter had made 
_an unequivocal representation that he 
f alone was the owner therecf, but then it 
was only after the lady had been con- 
sulted and had told her san to go ahead 
with what he thought prover as he was 
the owner of the property that receipt 
exhibit A-26 was executec. Till then 
defendant No. 1 was not fully satisfied 
about the title of defendant No. 2 and 
- had not only raised the question with 
defendant No. 1 at Luckrow | but even 
after the assurance given by the latter in 
communication exhibit A-25 insisted on 
the municipal records being produced for 
his inspection. The inquiry into the ‘title 
was, therefore, very much 
when defendant No. 2 consulted his 
mother in- the presence of defendant No. 
‘1, This: was presumably done to allay 
the lurking suspicion in tha mind of de- 
fendant No. 2 as to the title to the entire 
property vesting in defendant No. 2. 


It was contended on behalf of the plain- 
tiffs that the representation made by the 
lady could not have been zaken at its 
face value. by any prudent purchaser in 
view of the fact that one-half of the pro- 
perty left by S. D. Misra kad admittedly 
devolved on plaintiff No. 1. This conten- 
tion suffers from two impcrtant infirmi- 
ties. Under Section 3 of the 1937 Act, 
plaintiff No. 1 would have succeeded to a 
half share only if S. D. Misra had died 
intestate. So the question would be whe- 
ther or not S. D. Misra lef. a will. The 
concession made before the High Court 
on the point of inheritance of a half 
share by plaintiff No. 1 was obviously 
_based not on any facts within the know- 

“ledge of defendant No. 1 but on the cir- 
cumstance that nobody had talked of 
any will by S. D. Misra. Whether or not 
such a will was made was a fact special- 
ly within the knowledge of plaintiff No. 
1 and, as stated earlier, she . remained 
absent from the witness-box so that -the 
Court is left in the dark as to what was 
the actual state of affairs. The onus of 
proof of the allegation that she was the 
owner of a half share in th properly at 
the time of the sale was on her and she 
was duty bound to depose to facts which 
would make Section 3 aforesaid applicable 
to her case. Her failure to Jepose to the 
existence thereof must result in a finding 
that she has failed to prove the issue. 

Again. even if it be assumed that plain- 
tiff No. T succeeded to a hal? share in the 


property of S. D. Misra, . there. was no. 
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impediment in the way of her relinquish- 
ing that share in favour of her son either 
immediately after her husband’s death or 
at any other point of time prior to ‘the 
disputed sale. This aspect of the matter 
cannot be lost sight of in view of the fact 
that on S. D. Misra’s death all his pro- 
perty was mutated in favour of his son 
to the exclusion of plaintiff No. 1 and 
was all along being dealt with by him as 
its sole and absolute owner without any 
objection whatsoever having been raised 
by her at any point of time to such ex- 
clusion or dealing. 

In the above situation defendant No. 1 
was fully justified in accepting her word 
on the point of ownership, the said Sec- 
tion 3 notwithstanding. 

The above discussion of the evidence 
has been entered into by us merely: to 
show that the finding given by the learn- 


ed District Judge on the point of estop- 


pel was eminently reasonable and that 
the short ground on which the High 
Court turned the tables on defendant No. 
1 was untenable. That finding of the Dis- 
trict Judge being a finding of fact and 
being based on good evidence, it was not 
open to the High Court to interfere with 
it in a second appeal. 

Before parting with the question of 
estoppel, we may briefly notice another 
contention put. forward on behalf of the 
plaintiffs whose learned counsel urged 
that no plea of estoppel could .be coun- 
tenanced for the reason that no proper 
foundation was laid for it in the plead- 
ings. A combined reading of paragraphs 
14 and 16 of the written statement, how- 
ever, furnishes a complete answer to the 
contention. The representation said to 
have been made by plaintiff No. 1 is set 
out in paragraph 14 while the plea that 
she was estopped from contesting the 
sale is taken in paragraph 16. It is true 
that the plea last mentioned is linked 
with “the active consent and approval 
of plaintiff No. 1” and not in so many 
words with the said representation. It can 
also not be disputed that defendant No. 1 
did not specifically state that he purchas- 
ed the disputed property in the ` belief 
that the representation was true and that 
he would not have entered into the trans- 


‘action but for that belief. Thus undoubt- 


edly the written statement is  inartisti- 
cally drafted and leaves much to be desir- 
ed, but then pleadings are not to be con- 
strued in such a.hypertechnical manner 
and what is to be seen is whether the 
allegations made in paras. 14 and. 16 gave 
sufficient notice to the plaintiffs of what 
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case they had to meet. In this connection 
we may refer to the significant fact that no 
objection to the lack of particulars was 
taken at the stage when issues wer@ 
framed or later when statements of par- 
ties’ counsel were recorded on a subse- 
-quent occasion or during the course of 
arguments addressed to the trial Court, 
the District Judge and the High Court, 
even though the issue of estoppel was 
hotly contested before all three ‘of them. 
All these circumstances unmistakably in- 
dicate that the case put forward by defen- 
dant No. 1 was throughout understood 
by the. plaintiffs to be that it was the 
belief induced in him by the representa- 
tion of plaintiff No, 3 (No. 1?) which 
made him accept the title of defendant 
No. 1 (No. 2?):as being exclusive. In this 
view of the matter it is too late in the 
day for the plaintiffs to raise the conten- 
tion under consideration and we have no 
hesitation in rejecting it as untenable. 


11. We may now attend to the contro- 
versy about the legal necessity for the 
disputed sale. The contest on the point 
is restricted to that half share of the 
property sold which belonged to the co- 
parcenary consisting of-the son and 
grandsons. of S. D. Misra in this connec- 
tion the High Court observed that -not 
only, defendant No. 1 did not plead in his 
written statement that the Lucknow 
house was the property of the coparce- 

nary but that he also stated in the wit- 
ness-box as D.W. 3 that to his knowledge 
defendant No. 1 was the sole owner of 
that house. We are clearly of the opinion 
that the High Court erred in tak- 
ing either of these 
as a minus point .for defendant 
No, 1. In so far as the written state- 
ment is concerned, it contains a definite 
plea in para 15 to the effect that if the 
disputed property is proved to be joint 
Hindu family property. its transfer was 
made by the Karta for legal necessity -o 
that it was binding on the family. Was 
it then incumbent on defendant No. 1 to 
further plead how he proposed to. prove 
the legal necessity? This question was 
pointedly posed to learned counsel for the 
plaintiffs during the course of arguments 
and although his answer was in the af- 
firmative, he. could quote neither law vor 
precedent in support of the same. 

T; may also be pointed out that no’ ob- 
jection by the plaintiffs was ever taken 
at any stage of the trial to any lack ‘uf 
particulars of the legal necessity set up 
by defendant No. 1 in paragraph 15 of 
the. written statement.. On the. other hand 
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- dence stage to the right of 


circumstances ` 
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case 
they have to meet on the point by reason 
of the contents of that paragraph itself 
in which it wads specifically asserted that | 
the disputed house was sold by defen- 
dant No, 2 “for the purpose of building 
a more profitable and advantageous house 
at Lucknow and with a view to dispose of 
a construction which was old and in peril- 
ous condition and which was of no pre- 
sent utility.” In view of this averment it 
was fully open io defendant No. 1 to 
prove by evidence that putting up a 
second storey in the Lucknow house 
constituted legal necessity and in the pro- 
cess, to establish that the Lucknow house . 
was owned by the said  coparcenary. 
Again no objection was taken at the evi- 
defendant 
No. 1 to show that the Lucknow house 
was so owned and thereby to prove the 
existence of legal necessity for the sale. ` 


‘ No fault can thus be found with the case 


of defendant No. 1 on the ground of his 
failure to take a specific plea in the. wr:t~ 
ten statement about the ownership of 
that house vesting in the coparcenary, 


Nor was the High Court right in put-. 
ting the construction that it did on the 
testimony of defendant No. 1 as D.W. 3 
to the effect that to his knowledge defen- 
dant No. 2 was the sole owner of the 
Lucknow house. Obviously all that he 
meant was that according to 
such knowledge as he kad the Luck- 
now house’ vested in the exclusive 
ownership of defendant No. 2; and that 
knowledge, in the circumstances of the 
case, could be no more than a belief aris- 
ing from what he was told by defendant 
No. 2 who had been at pains to stake his 
claim to, the exclusive ownership of all., 
the property under his control, including 
the property left by his father. In this 
connection we cannot lose sight of the 
fact that defendant No. 1 was a total 
stranger to the family of the plaintiffs 
and in the very nature of things could 
not have had any personal knowledge re- 


ferable to the actual manner in and the 
precise source from which either the 
Lucknow house or, for that matter, the 


Rae Bareli property was acquired, such 
manner and source being within the spe- 
cial knowledge of plaintiff No. 1 and 
defendant No. 2 only. That part of ‘the 
devosition of defendant No. 1 which the 
High Court hes pressed into service 
against him cannot, therefore. form the 
basis of a solution to the question of the 


- ownership of the property. 


1981 


12. In the present case both plaintiff 
No. 1 and defendan: No. 2 have stayed 
away from the witness~box and have thus 
deprived the Court of the only real evi- 
“ dence which could throw light on the 
source of the consideration paid for the 
purchase of the Lucknow house. There 
may be some force in the argument that 
no duty was cast upon defendant No. 2 lo 
appear as a witness inasmuch as he was 
not a contesting party, but then such an 
excuse is not open to plaintiff No. 1 who 
was actively contesting the case in tne- 
trial court on behalf of herself and her 
two grand-children, It is in the light of 
this significant circumstance that the 
Court must decide whether or not defen- 
dant No. 1 has been able to discharge tne 
burden of proving that the Lucknow house 
was.purchased with joint Hindu family 
funds. This important aspect of the 
matter was completely lost on the High 
Court although it was an unassailable 
ground when it formulated the proposi- 
tion that before a presumption could be 
raised that a property acquired by a 
member of a joint Hindu family could be 
regarded as the property of the famuty, 
it must be shown that the family owned 
other property. which could be- regarded 
as a nucleus providing a sufficient source 
for the later acquisition. Furthermore, in 
assessing the evidence on the point, the 
High Court referred only to two facts, 
namely, that S. D. Misra left immovable 
property and cash at the time of his 
death and that that property continued 
to yield some income thereafter but 
paid no heed to at least three other im- 
portant circumstances which had been 
listed by the trial court in. support of the 
_finding that a sufficient nucleus for the 
purchase had been proved, Those circum- 


“ -stances are: 


. (a) The family received 
for the Zamindari. 


(b) On 12th January, 1959, defendant 
No. 2 received Rs. 800 as consideration 
_for the sale covered by exhibit A~19. 


(c) No evidence had been produced to 
show that defendant No. 2 had income of 
his own from which he could have saved 
enough money to be spent on the Luck- 
now building. 


We may add that there is definite evi- 
dence in the form of exhibit A-99 to the 
effect that in 1965. the family of defen- 
dant No. 2 consisted of nine sons and 
that he was then holding a subordinate 
position in the office of the Director of 
Health Services. U. P., at Lucknow with 


compensation 
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a salary of no more than Rs. 240 per men- 
sem. It goes without saying that his 
salary was too meagre to, have sufficed 
for the maintenance of the family and 
that any savings therefrom were out of 
question. 

Although each of the facts just above - 
taken note of, when considered in isola- 
tion, may not enable the Court to raise 
a presumption of the sufficiency of the 
requisite nucleus, collectively that con- 
stitutes a formidable array and practi- 
cally a clincher -in favour of such a 
presumption, especially in the absence of 
any attempt on the part of the plaintiffs 
to produce evidence showing that defen- 
dant No. 2 had any source of income of 
his own other than his salary. And then 
the failure (referred to above) of plaintiff 
No. 1 to step into the witness-box is 
enough for the Court to raise another 
presumption, namely, that her deposi- 
tion would not have supported the plain- 
tiff’s case. The onus of proof of the issue 
on the defendant was, therefore, very 
light and stood amply discharged by the 
facts noted in that behali by the trial 
court, with whose finding on the point 
the first appellate court concurred. No 
case at all was thus made out for inter- 
ference by the High Court with that find- 
ing. 

13. The High Court did not express 
any dissent from the conclusion concur- 
rently reached by the trial court and the 
learned District Judge that the disputed 
sale -constituted an act of prudence on 
the part of defendant No. 2 and was ou 
that account for the benefit of the family. 
We find ourselves in full agreement with 
that conclusion which too is based on 
fully reliable evidence and follows logi-+ 
cally therefrom. as also with the reasons 
given by the two courts in support there= 
of. However, we may point to another 
significant factor which lends strength 
to that conclusion. the same being that 
defendant No. 2 was not only the Karta 
of the family and its sole adult male 
member at the time of the sale but was 
‘also the father of the only other two 
coparceners for whom he must naturally 
be having great: affection and whose in- 
terests he would surely protect and pro- 
mote, rather than jeopardise, there being 


no allegation by the plaintiffs that he was 


a profligate or had other reason to act to 
their detriment. 


14. The Lucknow house being the 
property of the joint Hindu family con- 
sisting of defendant No. 2 and his sons 


and the disputed sale being an act of 
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good management, the latter must be held ` 


to be justified by legal necessity, which 
. expression, as pointed out in, Nagindas 
Maneklal v. Mahomed Yusuf Mitchella, 
ILR 46 Bom 312:- (AIR 1922 Bom 122), is 
not to be strictly construed. In that case 
the facts were very similar to those ob- 
taming here and may be briefly recapi- 
tuiated, A joint Hindu family had several 
housse, one of which was in such a dila- 
pidated condition that the Municipality 
required it to be pulled down. The adult 
coparceners contracted to sell it to a third 
person. The joint family. was in fairly 
good circumstances and it was not neces- 
sary to sell the house which, however, 
could not be used by the family for resi- 
dence and would not have fetched any 
rent. In a suit for specific performance 
of the contract to sell instituted by the 
purchaser. the minor coparceners con- 
tended that the contract did not affect 
their interest in the absence of ‘neces- 
sity” for the sale. In repelling the con- 
tention, Shah, J., who delivered ‘the 
leading judgment of the Division Bench, 
referred to the ‘manner in which the ex- 
pression kutumbarthe had been constru- 
ed by Vijnanesvara in the Mitakshara and 
observed: 


“The expression used must be inter- 
preted with due regard to the conditions 
of madern life. I am not at all sure that 
Vijnanésvara intended to curtail the scope 
of the word kutumbarthe while explain- 
ing it I do not see any reason why a 
restricted interpretation should be placed 
upon the word ‘necessity’ so as to ex- 
clude a case like the present in which 
defendants Nos. 1 and 2, on ail the facts 
proved, properly and wisely decided to 
get rid of the property which wds in such 
state as to be a burden to the ‘family. 

I think that the facts of the case fairly 
satisfy the test; D 


Fawcett, J., who agreed with these 
observations added a separate short note 
of his own and relied: upon the following 
passage in Hunoomanpersaud Panday v. 
Mt, Babooee Munraj Koonweree, (1856) 6 
Moo Ind App 393 (PC): 

“But where, in the particular instance, 
the charge is one that a prudent owner 
would make, in order to benefit the estate, 
the .bona fide lender is not affected: by 
the precedent. mismanagement of the 
estate. The actual pressure on the estate, 
the danger to be averted, or the benefit 
to be conferred upon it, in the particular 
instance, is the thing to be regarded.” 

2 ai cia supplied) 
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Although these remarks were made in 
relation to a charge created on the estate ' 
of an infant heir by its manager under 
the Hindu law, it is well settled that the 
principles governing an alienation of 
property of a joint Hindu family by its 
Karta are identical. | 


15. The perimeters'of the expression 
kutumbarthe, as interpreted in Nagin- 
das’s case (AIR 1922 Bom 122) (supra) 
which meets with our unqualified ap- 
proval, fully embrace the facts of ‘the 
present case in so far'as legal ‘necessity 
for the disputed sale is concerned. 


16. In the result, the appeal succeeds 
and is accepted, The judgment impugned 
before us is set asidé and that of the 
District Judge restored. There will be 
no order as to costs of the proceedings 
in this Court. 


Appeal allowed, 
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Writ Petns. Nos. 355, 360, 863, 994 and 
3624 of 1981, D/- 20-10-1981 and 13-11-1981. 

R. K. Garg, Petitioner v. Union of India 
and others, Respondents. 


R. K. Karanjia, Petitioner v. Union of. 
India, Respondent. 


Madhu Mehta and another, Petitioners v. 
Union of India and other, Respondents, 
P. K. Soi, Petitioner v, Union of India, 
Respondent. 
S. S.- Bedi, Petitioner v. Union of India 
and others, Respondents. i 
(A) Constitution of ' Ingia, Art. 
Ordinance promulgated; by the President — . 
Act with similar provisions passed by Parlia- ` 
ment subsequently giving retrospective effect: 
— Anything done or action taken under the 
Ordinance saved by the Act — Validity of” 
Ordinance is to be judged with reference to 
provisions of the Act dnd not the Ordinance. 
(Para 3) 


®) Constitaiion of India, Arts. 123, 245, 
367 (2) — Promulgation of Ordinance by the 
President — Object is to enable executive to 
meet emergent situation — Power under Arti- 
cle 123 is co-extensive with. Parliaments power 
— President is competent to issúe Ordinance 
amending or altering tax laws. (Tax Laws— 
Amendment of — Competency). i 
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i 


‘ 


123 — “ 
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The President is competent under Art, £23 
to issue an Ordinance amending or altering 
the tax laws. The legislative power of the 
' c President under Article 123. to promulgate an 
Ordinance is co-extensive with the power of 
the Parliament to make laws, and no limita- 
tion can be read into this Egislative power 
of the President so as to meke it ineffective 
to alter or amend tax Jaws. (Para 5) 
Article 123, confers powers on the Presi- 
dent to promulgate a law by issuing an 
Ordinance to enable the exzcutive to deal 
with the emergent situation which might well 
include a situation created ky a law being 
declared void by a Court of law. . The legis- 
lative power conferred on the President 
under this Article is not a parallel power of 
legislation. Moreover, the law made by the 
President by issuing an Crdinance is of 
strictly limited duration. This also affords 
+ the clearest indication that the President is 
invested with this legislative power only in 
order to enable the executive to tide over an 
emergent situation which may arise whilst 
the Houses of Parliament are not in session. 
Furthermore, this‘ power to promulgate an 
Ordinance conferred on the President is co- 
extensive with the power of Parliament to 
make laws and the President cannot-issue an 
Ordinance which Parliamen= cannot enact 
into a law. AIR 1974 SC 2192, AIR - 1977 
SC 1361, Rel. on. (Pata 4) 
(C) Special Bearer Bonds @mmunities and 
Exemptions) Ordinance (1 of 1981), Pre. — 
Ordinance is not ultra vires Art. 123 of the 
Constitution. (Constitution o£ India, Arti- 
cle 123). (Para 5) 
(D) Special Bearer Bonds Gmmunities and, 
Exemptions) Act (7 of 1981), Pre. and Ss. 3 
and 4 — Validity —— Classification between 
person having black money and others — 
“Not unreasonable — Provisiens of the Act 
` are not violative of Art, 14 — Nor offend 
- against morality. (Constitution of India, Arti- 
ele 14). l 
Per Majority (A. C. Gupta, J. contra) : 
The object: of the Act beng to unearth 
black money for being utilised for produc- 
tive purposes with a view to effective social 
and economic planning, there has necessarily 


to be a classification between persons possess- _ 


ing black money and others aad such classifi- 
cation cannot be regarded. as arbitrary or 
irrational. Of course, there .s no legal bar 
enacted in the Act against investment of 
white money in subscription tə or acquisition 
of special bearer bonds, but the provisions of 
the Act properly construed ane such that no 
one would even think of ‘nvesting white 
money in special bearer boncs and from a. 
practical point of view, they do operate as a 
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-sion of black money. 


- Rel. on, 
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bar against acquisition, whether by original 
subscription or ‘by purchase, of special 
bearer ‘bonds with white money. There is a 
practical and real classification made between 
persons having black money and persons not 
having such money and this de facto clas- 
sification is clearly: based on intelligible dif- 
ferentia having rational relation with the 
object of the Act.. The validity of a classifi- 
cation has to be judged ‘with reference to the 
object of the legislation and if that is done, 


` there can be no doubt that the classification _ 
made by the Act is rational and intelligible ` 


and the operation of the provisions of the 
Act is rightly confined to persons in posses- 
blac! (Para 17) 
It cannot also be said that the Act is un- 
constitutional as it offends against morality 
by according to dishonest assessees who have 
evaded payment of tax, immunities and ex- 
emptions which are denied to honest tax 
payers. There may be cases where the pro- 
visions of a statute may be so reeking with 
immorality that the legislation can be readily 
condemned. as arbitrary or irrational” and 
hence violative of Article 14. But the test 
in every such case would be not whether the 
provisions of the statute offend against 
morality but whether. they are arbitrary and 
irrational having regard to ail the facts and 
circumstances of the case. Immorality by it- 
self is not’ a; ground of’ constitutional chal- 
lenge and it obviously cannot be. The pro- 
visions of the Act may seem to be putting 
premium on dishonesty and they may, not,. 
without some justification, be accused of 
being tinged with some immorality, but how- 
soever regrettable or unfortunate it may be, 
they had to be enacted by the legislature in 
order to bring out black money in the open 
and canalise it for productive purposes. 
(Para 17) 
Œ) Constitution of India, Art. 14 — Scope 
—— Does not forbid reasonable classification 
— Law relating te economic activities — 
Construction of. 


Article 14 does not forbid reasonable 
classification of persons, objects and transac- 
tions by the legislature for the purpose of at- 
taining specific ends. What is necessary in 
order to pass the test of permissible classifica- 
tion under Article 14 is that the classification 
must not be “arbitrary, artificial or evasive” 
but must be based on some real and sub- 
stantial distinction bearing a just and re- 
asonable relation to the object sought to be 
achieved by the ee AIR 1979 SC 478, 
(Para 6) 
. While considering ‘the constitutional validity 
of a statute said: to be violative of Art. 14, 
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it is necessary to bear in mind certain well 
established principles which have been 
„evolved by the Courts as rules of guidance 
in discharge of its constitutional function of 
`- judicial review. The first rule is that there 
is always a presumption in favour of the 
- econstitutionality of a statute and the burden 
is upon him who attacks it to show that 
there has been a clear transgression of the 
constitutional principles. Another rule «of 
equal importance is .that laws relating . to 
economic activities should be viewed with 
| -préater latitude than laws touching civil rights 
such as freedom of speech, religion étc. 
(1957) 354 US 457 and (1950) 94 L Ed. 381, 
Rel. on. - 

(F) Special Bearer Bonds (Immunities and 
Exemptions) Act (7 of 1981), Pre. — Object 
of the Act — It is to unearth black money 
and make available-for’ aupara resources 
of the State. 

It is to combat the menacing problem , of 
black money and to unearth black money 
lying secreted and outside the ordinary trade 
channels that the Act was enacted by Parlia- 
ment. 
tect black money and to uncover it had fail- 
ed and, the problem of black money was an 
obstinate economic issue which was defying 
soluticn and the Act providing for issue of 
_Special Bearer Bonds was therefore enacted 
with a view to mopping-up black money and 
bringing it out in the open, so that, instead of 
remaining concealed and idle, such money 
may become available for augmenting the 
resources of the State and being utilised for 
productive purposes so as to promote efiec- 
tive social and economic planning. 

(Para 12) 

(G) Special Bearer Bonds (Immunities and 
Exemptions) Act (7 of 1981), S. 3 — Invest- 
ment of black money in Special Bearer 
Bonds — Immunities granted under S. 3 — 
Limited in scope. (Income-tax Act (1961), 
S. 43; eS Act (1957), S. 5; 
Act, (1958), S 
‘ The nie granted under Section 3, 

sub-section (1) are very limited in scope. 
They do not protect the holder of Special 
Bearer Bonds from any inquiry or investiga- 
tion into concealed income which could have 
been made if he had not subscribed to or 
acquired: Special Bearer Bonds. 
immunity from taxation ` given to the black 
money which may- be ` invested in Special 
Bearer Bonds. That money remains subject 
to tax with: all consequential penalties, if it 
can be discovered independently of the “fact 
of subscription’ to or acquisition of Special 
` Bearer Bonds. The only protection given by 
Section 3, sub-section Og is that the fact of 
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(Paras 7, 8)- 


It was realised that all efforts to de-- 


Gift-tax . 


There is no 
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subscription. to or acquisition of Special 
Bearer Bonds shall be ignored altogether and 
shall not be relied upon as evidence showing 
possession of undisclosed money. This provi- 
sion relegates the Revenue to the position as 
if Special Bearer Bonds had not been pur- 
chased at all. Here there is no amnesty 
granted in respect of any part of the con- 
cealed income even though it be invested in 
Special Bearer Bonds. ‘The whole object of 
the impugned Act is tò induce those having 
black money to convert it into “white money” 
by making it available to the State for pro- 
ductive purposes, without granting in return 
any immunity in respect of such black 
money, if it could be detected through the 
ordinary processes of taxation laws without 
taking into account the fact of purchase of 
Special Bearer Bonds. It is precisely be- 
cause, in spite of considerable efforts made 
by the tax authorities including carrying out 
of searches and seizures, the bulk of black 
money remained secreted and could not be 
unearthed, that the Act had to be enacted. 


P 


Moreover, actual seizure of black money by . 


carrying out séarches is not the only method 
available to tax administration for detecting 
and discovering black money. (Para 13) 
(Œ) Special Bearer Bonds (immunities and 
Exemptions) Act (7 of 1981), S. 4 — Scope 
of — Special Bearer Bonds — Negotiability 
— Section 4 acts as strong deterrent — 
Legalisation of black money is limited to 
amount originally subscribed in. bonds. 
Section 4 is calculated to act as a strong 
deterrent against. negotiability of Special 
Bearer Bonds for disclosed or “white” money. 
Ordinarily a persen would go in for Special 
Bearer Bonds only for the purpose of con- 
verting his undisclosed money into “white” 
money and it would. be quite unusual border- 


ing almost on freakishness for anyone to ac-< 


quire Special Bearer Bonds with disclosed or. 


“white money”, when ‘he can get only 2%- ` 


simple interest on the investment ‘in Special: 
Bearer Bonds, while outside he can easily 
get anything between 15 % to 40% - -yield by 
openly dealing with his disclosed or 


Bonds against disclosed or “white? money is 
thus, from a practical point of view, com- 
pletely excluded. f (Para 14) 

The immunity granted under the provisions 
of.the Act, limited as, it is, extends only to 
the person who is for the time being the 
holder of Special Bearer, Bonds and the per- 


- son who has transferred the Special Bearer 


Bonds for black money has no immunity at 
all and all the .provisions of tax laws are 


_available against. him for determining his 


true income or wealth and therefore no one 


i 


“white”, 
money.. The transferability of Special Bearer - 
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who has purchased Special Bearer Bonds 
with a view to earning security against dis- 
covery of unaccounted money in his hands 
would ordinarily barter away that security 
by again receiving black money for Special 
Bearer Bonds. Howsoever Special Bearer 
Bonds may be transferred and for whatever 
consideration, only a limited amount of black 
Money, namely, the amount originally sub- 
scribed for the Special Bearer Bonds or at 
the most the amount represenling the face 
value of the Special Bearer Bonds would be 
legaJised into white money and the sup- 
posedly free negotiability of Special Bearer 
Bonds would not have the effect of legalising 
more black money into white or encouraging 
further generation of black money. 
(Paras 14, 15) 
Further, even if it is assumed that the sale 
of Special Bearer Bonds after its maturity is 
permissible, such a transfer is very unlikely 
as it would bring the purchaser in troubles. 
Therefore, it is difficult to contemplate that 
the transfer of Special Bearer Bonds after the 
date of maturity, even if legally permissible, 
can be utilised for the purpose of legalising 
more black money into white. Moreover, if 
at any time afler the date of maturity or 
even before, it is found that there is some 
loophole in the provisions of the Act or that 
Special Bearer Bonds are utilised for any dis- 
honest or nefarious purpose or are being 
perverted to any improper use, the legisla- 
ture can always step in and amend the Act 
or pass other appropriate legislation with a 
view to preventing such abuse. 
Cases Referred: | Chronological Paras 
AIR 1979 SC 478 : (1979) 2 SCR 476 6 
AIR 1978 SC 597 : (1978) 2 SCR 621 
; 26, 27, 30, 31 
AIR 1977 SC 1361 : (1978) 1 SCR 1 4 
AIR 1974 SC 555 : (1974) 2 SCR 348: 


1974 Lab IC 427 26, 27, 30, 31 
AIR 1974 SC 2192 : (1975) 1 SCR 814: 
1974 Lab IC 1380 4 
AIR 1967 SC 964 3 
(1957) 354 US 457: 1 L Ed 2nd 1485 : 77 
S Ct 1344, Morey v. Doud 8 
AIR 1955 SC 84 : (1955) 1 SCR 893 : 1955 
Cri LJ 254 7 5 


AIR 1952 SC 75 : 1952 SCR 284 : 1952 
Cri LJ 510 i 
AIR 1951 Bom 440 3 
(1950) 94 L Ed 381 : 338 US 604, Secy. of 
Agriculture v. Central Roig Refining Co. 8 
(1927) 72 Law ed 927: 277 US 397, 
Quaker City Cab Co. v. Commonwealth of 
Pennsylvania i i 27 


(1912) 57 L Ed 730 : 228 US 61 : 33 S Ct- 


441, Metropolis Theatre Co. v. City of 
Chicago 5 E © 48 
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BHAGWATI, 3. (Majority view) :— These 
writ petitions raise a common question of 
law relating to the constitutional validity 
of the Special Bearer Bonds (Immunities 
and Exemptions) Ordinance, 1981  (herein- 
after referred to as the Ordinance) and Spe- 
cial Bearer Bonds (Immunities and Exemp- 
tions) Act, 1981 (hereinafter referred to as 
the Act). The principal ground on which 
the constitutional validity of the Ordinance 
and the Act is challenged is that they are 
violative of the equality clause contained in 
Art. 14 of the Constitution. There ‘is also 
one other ground on which the Ordinance is 
assailed as constitutionally: invalid: and it is 
that the President had no power under Arti- 
cle 123 of the Constitution to issue the Ordi- 
mance and the Ordinance is therefore ultra 
vires and void. We shall first deal with the 
latter ground since it can be disposed of 
briefly, but before we do so, it would be 
convenient to refer to the relevant provisions 
of the Act. It is not necessary to make any 
specific reference to the -provisions of- the 
the Act 
are substantially a reprocuction of the pro-| 
visions of the Ordinance. 

2. On 12th Jan., 1981, both Houses of 
Parliament not being in session, the President 
issued the Ordinance in exercise of the power 
conferred’ upon him under Article 123 of the 
Constitution. The Ordinance was later re- 
placed by the Act which received the assent 
of the President on 27th March, 1981, but 
which was brought into force with retrospec- 
tive effect from 12th Jan., 1981 being the 
date of promulgation of the Ordinance. The 
Act is a brief piece of legislation with only a 
few sections but the ascertainment of their 
true meaning and legal effect has given rise 
to considerable controversy between the par- 
ties and hence it is necessary to examine the 
provisions of the Act in some detail. The 
long title of the Act describes it as an Act 
“to provide for certain immunities to holders 
of Special Bearer Bonds 1991 and for cer- - 
tain exemptions from direct taxes in relation 
to such Bonds and for matters connected 
therewith” and the provisions enacted in the 
Act are preceded by a Preamble which indi- 
cates the object and purpose of the Act in 
the following words: i 





Whereas for effective economic and social 
planning it is necessary tc canalise for pro- 
ductive purposes black money which has be- 
come a serjous - threat to the national 
economy; 


And whereas with a view to such canalisa- 
tion the Central Government has decided to 
issue at par certain bearer bonds to be known 
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as the Special Bearer Bonds, 1991, of the 
face value of ten thousand rupees and re- 
demption value, after ten years, of twelve 
thousand rupees; 

And whereas it is expedient to provide for 
certain immunities and exemptions to render 
it possible for persons in possession of ,black 
money to invest the same in the said Bonds: 
Sections 3 and 4 are extremely material since 
on their true interpretation depends to a 
large extent the determination of the ques- 
tion relating to the constitutional validity of 
the Act and they may be reproduced as 
follows : . 

3. (1) Notwithstanding anything contained 
in any otber law for the time. being in 
force :— 

(a) no person who has subscribed to or 
has otherwise acquired Special Bearer Bonds 
shall be required to disclose, for any pur- 
pose whatsoever, the nature and source of 
acquisition of such Bonds; 

(b) no inquiry or investigation shall be 
commenced against any person under any 


“such law on the ground that such person has’ 
subscribed to or has otherwise acquired Spe-. 


cial Bearer Bonds; and 


(c) the fact that a person has subscribed to 
or has otherwise acquired Special Bearer 
Bonds shall not be taken into account and 
shall be inadmissible as evidence in any pro- 
ceedings relating to any offence or the im- 
position of any penalty under any such law. 

(2) Nothing in sub-section (1) shall apply 
in’ relation to prosecution for any offence 
punishable under Chap. IX or Chap. XVII 
of the Indian Penal Code, the Prevention of 
Corruption Act, 1947 or any offence which 
is punishable under any other law and which 
is similar to an offence punishable under 
either of those Chapters or under that Act 
or for the purpose of enforcement of any 
civil liability. 

Explanation: For the purposes of this sub- 
section “civil liability’ does not include 
liability by way of tax under any law for the 
time being in force. ~ 

4. Without prejudice to the generality of 
tbe provisions of Sec. 3, the subscription to, 
or acquisition of, Special Bearer Bonds by 
any person shall not be taken into account 
for the purpose of any proceedings under the 
Income-tax Act, 1961 (hereinafter referred to 
as the Income-tax Act), the Wealth-tax Act, 
1957 (hereinafter referred to as the Wealth- 
tax Act), or the Gift-tax Act, 1958 (herein- 
after referred to as the Gift-tax Act) and, 
in particular, no person who has subscribed 
to, or has otherwise acquired, the said Bonds 
shall be entitled— : 
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(a) to claim any set-off or relief in any 
assessment, reassessment, appeal, reference or 
other proceeding under the Income-tax Act 
or to reopen any assessment or re-assessnient 
made under that Act on the ground that he 
has subscribed to or has otherwise acquired 
the said Bonds; 

(b) to claim, in relation to any period be- 
fore the date of maturity of the said Bonds, 
that any asset which is includible in his net 
wealth for any assessment year under the 
Wealth-tax Act has been converted into the 
said Bonds; or 

(c) to claim, in relation to any period 

before the date of maturity of the said 
Bonds, that any asset held by him or any 
sum credited in his books of account or 
otherwise held by him represents the con- 
sideration received by him for the transfer of 
fhe said Bonds. 
We shall analyse the provisions of these two 
sections when we deal with the arguments 
advanced on behalf of the parties and that 
will largely decide the fate of the challenge 
against the constitutional validity of the Act, 
but in the meanwhile we may proceed to 
summarise the remaining provisions of the 
Act. Section 5 amends the Income-tax Act, 
1961 by providing that the definition of “capi- 
tal asset” in Section 2, Clause (14) shall not 
include the Special Bearer Bonds “issued 
under the Act so that any profit arising on 
sale of the Special Bearer Bonds would not 
be liable to capital gains tax and it also ex- 
cludes from the computation of the total 
income of the assessee, premium on redemp- 
tion of the Special Bearer Bonds by intro- 
ducing a new sub-clause in Section 10, 
Clause (15). Section 5, sub-section (1) of the 
Wealth-tax Act, 1957 is also amended by 
Section 6 so as to exclude the’ Special Bearer 
Bonds from the net wealth of the assessee 
liable to wealth-tax. Section 7, by amending 
Section 5, sub-section (1) of the Gift-tax 
Act, 1958 exempts gifts of Special Bearer 
Bonds from the incidence of gift-tax. Sec- 
tion 8 confers powers on the Central Govern- 
ment to make order removing any difficulty 
which may arise in giving effect to the provi- 
sions of the Act and Section 9, sub-sec. (1) 
repeals. the Ordinance, but since the Act is 
brought into force with effect from the date 
of promulgation of the Ordinance, sub-sec- 
tion (2) of Section 9 provides that notwith- 
standing the repeal of the Ordinance, any- 
thing done or any action taken under the 
Ordinance shall be deeined to have been 
done or taken under the corresponding pro- 
visions of the Act, 

3. Having set out the provisions of the 
Act — and be it noted again tbat the pro- 


» 


` 
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visions of the Ordinance were substantially in 
ihe same terms. as the provisions of the Act 
—- we may now proceed to -consider the 
challenge against the constitutional validity of 
the Ordinance on the ground that the Pre- 
siderit had no power to issue the Ordinance 
under Art. 123 of the Constitution. There 
were two limbs of the argument under this 
head of challenge; one was that since the 
Ordinance had the effect of amending the 
tax laws, it was outside the competence of 
the President under Article 123 and the other 
was that the subject-matter of the Ordinance 
was in the nature of a Money Bill which 
could be introduced only in the House of 
the People and passed according to the pro- 
cedure provided in Articles 109 and 110 and 
the President had therefore no power under 
Article 123 to issue the Ordinance by-passing 
the special procedure ‘provided in Arts. 109 
and 110 for the passing of a Money Bill. 
There is, as we shall presently point out, no 
force in either of these two contentions, but 
we may point out straightway ‚that both 
these contentions are. academic; since the Act 
has been brought into force with effect from 
the date of. promulgation of the Ordinance 
and sub-section (2) of Section 9 provides that 
anything done or any action taken under the 
Ordinance shall be deemed to have been 
done or taken under the corresponding provi- 
sions of the Act and the validity of any- 
thing done or any action taken under the 
Ordinance is therefore required to be judged 
not with reference to the Ordinance under 
which it was done or taken, but with refer- 
ence to the Act which was, by reason of its 
retrospective enactment, in force right from 
the date of promulgation of the Ordinance: 
and under which the thing or action was. 
deemed to have been done or taken. It is 
in the circumstances wholly unnecessary to 
consider the constitutional validity of the 
Ordinance, because even if the Ordinance be 
unconstitutional, the validity of anything done 
or any action taken under the Ordinance 
could still be justified with reference to the 
provisions of the Act. This would seem to 
be clear on first principles as a matter of 
pure construction and no authority is need- 
ed in support of it, but if any were needed, 
it may be found in the decision of this Court 


-in Gujarat Pottery Works v. B. P. Sood, 


(AIR 1967 SC 964). There the question was 
whether the Mining Leases (Modification of 
Terms) Rules, 1956 (hereinafter referred to 
as, the 1956 Rules) made under Mines and 
Minerals (Regulation and Development). Act, 
1948 (referred to shortly as 1948 Act) were 
void as being inconsistent with the provisions 


of the 1948 Act and if.they were void, they. — 
4 
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could be said to be' continued by reason of 
Section 29 of the Mines and Minerals (Re- 
gulation and Development) Act, 1957 (here-' 
inafter called the 1957 Act). This Court 
sitting in a Constitution Bench held that -the 
1956 Rules were not inconsistent with the 
provisions of the 1948 Act and were there- 
fore valid, but proceeded to observe that 
even if the 1956 Rules were void as being in- 
consistent with the provisions of the 1948 
Act, they must by reason of Section 29 of 
the 1957 Act be deemed to have been made 
under that Act and their validity and con- 
tinuity must therefore be determined with 
teference to the provisions of the 1957 Act 
and not the provisions: of the 1948 Act and 
since there was no inconsistency between the 
1956 Rules. and the provisions of the 1957 
Act, the 1956 Rules could not be faulted as 
being outside the power of the Central Gov- 
ernment. Raghubar Dayal, J. speaking on 
behalf of the Court articulated the reason for 
taking this view in the following words (at 
p. 968): l 

“Even if the rules were not consistent wiih 
the provisions of the 1948 Act and were, 
therefore, void, we do not agree that they 
could not have continued after the enforce- 
ment of the 1957 Act. Section 29 reads: 

‘All rules made or purporting to have been 
made under the Mines and Minerals (Regula- 
tion and Development) Act, 1948, shall, in 
so far as they relate to matters for which 
provision is made in this Act and are not in- 
consistent therewith, be deemed to have been 
made under this Act as if this Act had been. 
in force on the date on which such rules 
were made and shall continue in force unless 
and until they are superseded by any rules 
made under this Act’. 


The effect of this section is that the rules 
which were made or purported to have been 
made under the 1948 Act in respect of matters 


for which rules could be. made under the 


1957 Act would be deemed to have been 
made under the 1957 Act as if that Act had 
been in force on the date on which such 
rules were made and would continue in 
force. The Act of 1957 in a way is deemed 
tohave been inforce when the Modification 
Rules were framed in 1956. The 1956 Rules 
would be deemed to be framed under the 
1957 Act and, therefore, their validity and 
continuity depends on the provisions. of the 
1957 Act and not of the 1948 Act. : 
In this connection we may refer ‘to the 
case reported as Abdul Majid v. P. R. Nayak, 
AIR 1951 Bom 440. In that case Sec. 58 of 
Act XXXI of 1950 repealed Ordinance No. 
XXVII of 1949 and provided as follows: 
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‘The repeal by this Act of the Adiministra- 
tion of Evacuee Property Ordinance, 1949 
- (XXVII of 1949) shall not affect the previous 
operation thereof, and subject thereto, any- 
thing done or any action taken in the exer- 
cise of any power conferred. by or under 
that Ordinance shall be deemed to have been 
done or taken in the exercise of -the powers 
conferred by or under this Act, as if this 
Act were in force on the day on which such 
thing was done or action was taken.’ 
Section 58 was construed thus: 

‘The language used in Section 58 is both 
striking and significant. It does not merely 
provide that the orders passed under the 
Ordinance shall be deemed to be orders pass- 
ed under the Act but it provides that the 
orders passed under the Ordinance shall be 
deemed to be orders under this Act as if this 
Act were in force on the day on which cer- 
tain things were done or action was taken. 
_ Therefore, the object of this section is, as it 
were, to antedate this Act so as to bring it 
into force on the day on which a particular 
order was passed which is being challenged. 
In other words, the validity of an order is 
to be judged not with reference to the 
Ordinance under which it was passed, but 
with reference to the Act subsequently pass- 
ed by Parliament.’ 

The rules have not been challenged to be 
ultra vires the 1957 Act in the instant case.” 
The same process of reasoning which appeals 
ed to this Court in upholding the validity of 
the 1956 Rules must apply equally in the 
present ‘case and the validity of anything 
done or any action taken under the Ordinance 
must be judged with reference to the provi- 
sions -of the Act and not of the Ordinance. 
It would therefore be academic for us to 


consider whether the Ordinance was within’ 


the ordinance-making power of the President 
under Article 123° and ordinarily we would 
have resisted the temptation of pronouncing 
on this issue because it is a self-restraining 
tule of prudence adopted: by this Court that 
“the Court will not formulate a rule of con- 


stitutional law broader than is required by. 


the precise facts to which it is to be ap- 
plied.” But since considerable argument: was 
advanced before us in regard to this issue 
we do not think it would be right on our 
-part to refuse to express our view upon it. 
4. The Ordinance was issued. by the Pre- 
sident under Art. 123 which is the solitary 
-Article in Chap. IM headed “Legislative 
Powers of the President”. This article pro- 
vides- inter alia as follows: i 7 
“Art, 123. (1): If at any~-time, except when 
both Houses of Parliament are in session, the 
President is satisfied that circumstances exist 


R. K. Garg v. Union of India’ 


_SCR.814 : 


ALR 


which render it. necessary for him to take 
immediate action, he may promulgate such 
Ordinances as the circumstances appear to 
him to require. 

-.(2) An Ordinance promulgated under this 
article shall have the same force and éffect 
as an Act of Parliament, but every such 
Ordinance 


` (a) shall be laid TRA both Houses of 
Parliament and shall cease to operate at the 
expiration of six weeks from the reassembly 
of Parliament, or, if before the expiration of 
that period resolutions ‘disapproving it are 
passed by both Houses, upon the passing of 


the second of those resolutions; and 


(b) may be withdrawn at any time by the 
President. 

‘Explanation 0.0.00 cc... aanas aeree 

(3) If and so far as an ` Ordinance under 


trosse ceases 


- this article makes any provision which Parlia- . 


ment would not under: this Constitution be 
competent to enact, it shall be void.” 

It will be noticed that under this Article 
legislative power is conferred on the Pre- 
sident exercisable when both Houses of 
Parliament are not in session. It is possible 
that when neither House of Parliament is in 
session, a situation may arise which needs 
to be dealt with immediately and for which 
there is no adequate provision: in the exist- 
ing law and emergent legislation may be 
necessary to enable the executive to cope 
with the situation. What is to be done and 
how is the problem to ,be solved in such a 
case? Both Houses of, Parliament being in 
recess, no legislation can be immediately 
undertaken and if the legislation is postponed 
until the Houses of Parliament meet damage 
may be caused to public weal. Article 123, 
therefore, confers powers on the President to 


promulgate a law by issuing an Ordinance to - 
the 


enable the' executive to deal with 
emergent situation which might well include 
a situation created by a law being declared 
void by a Court of law.. “Grave public in- 
convenience would. be caused”, points out 
Mr. Seervai in his famous book on Constitu- 
tional Law, if on a statute like the Sales Tax 
Act being declared void, “no machinery 
existed whereby a-valid law could be pro- 
mulgated to take the place of the law de- 
clared void”. 
legislative power to issue an Ordinance and 
since under our constitutional scheme as 


authoritatively, expounded by this Court in.. 


Shamsher Singh v. State of Punjab, (1975) 1 


The President is thus given. 


(AIR 1974 SC 2192) the President l 


Pi) 


cannot act except in accordance with the aid. 


and advice of his Council of Ministers, it is i 
really the executive which is. invested. with 
: ; 
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this legislative power.’ Now .at first blush’ it 
might appear rather ‘unusual and that was 
the main thrust of the criticism of Mr. R. K. 
Garg on this point — that the power to make 
laws should have been entrusted by the 
founding fathers of the Constitution to the 
executive, because according to the tradi- 
tional outfit of a democratic political struc- 
ture, the legislative power must belong’ ex- 
clusively to the elected representatives of the 
people and vesting it in the executive, though 
responsible to the legislature, would. be un- 
democratic, as it: might enable the executive 
to abuse this power by securing the passage 
of an ordinary bill without risking a debate 
in the legislature. But if we closely analyse 
this provision and consider.it in all its as- 
pects, it does not appear to be so startling, 
though we may point out even if it were, the 
Court would have to accept it as the expres- 
sion of the collective will of the founding 
fathers. It may be noted, and this was point- 
ed out forcibly by Dr. Ambedkar while re- 
plying to the criticism against the introduc- 
tion of Article 123 in the Constituent As- 
sembly — that the legislative power conferred 
on the President under this Article is not a 
parallel power of legislation. It is a power 
exercisable only when both Houses of Parlia- 
ment are not in session and it has been con- 
ferred ex necessitate in order to enable the ex- 
ecutive to meet an emergent situation. More- 
over, the law made by the President by 
issuing an Ordinance is of strictly limited 
duration. It ceases to operate at the expira- 
tion of six weeks from the reassembly of 
Parliament or if before the expiration of this 
period, resolutions disapproving it are passed 
by both Houses, upon the passing of the se- 
cond of those resolutions. This also affords 
the clearest indication that the President is 
invested with this legislative power only in 
order to enable the executive to tide over an 
emergent situation which may arise whilst 
the Houses of Parliament are not in session. 
Furthermore, this power to promulgate an 
Ordinance conferred on the President is co- 
extensive With the power of Parliament to 
make laws and the President cannot issue an 
Ordinance which Parliament cannot. enact 
into a law. It will therefore be seen that 
legislative power has been conferred on the 
executive by the Constitution makers for a 
necessary purpose and it is hedged in by 
limitations and conditions. The conferment 
of such power may appear to be un- 
democratic but it is not so, because the ex- 
ecutive is clearly answerable to the legisla- 
ture and if the President, on the aid and ad- 
vice of the executive, promulgates an 
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Ordinance in misuse or abuse of this power, 
the legislature cannot ‘only pass a resolu- 
tion disapproving the Ordinance but can also 
pass a vote of no confidence in the execu- 
tive. There is in the theory of Constitutional 
law complete control of the legislature over 
the executive, because if the executive mis- 
behaves or forfeits the confidence of the 
legislature, it can be thrown out by tha 
legislature. Of course this safeguard against 
misuse or abuse of power by the executive 
would dwindle in efficacy and value accord- 
ing as if the legislative control over the ex- 
ecutive diminishes and the executive begins 
to dominate the legislature. But nonetheless 
it is a safeguard which protects the vesting 
of the legislative power in the President from 
the charge of being an undemocratic provi- 
sion. We might profitably quote here the 
words of one of us (Chandrachud, J. as he ` 
then was) in the State of Rajasthan v. Union 
of India, (1978) 1 SCR 1: (AIR 1977 SC 
1361) where, repelling the contention of the 
petitioner that the interpretation which the 
Union of India was inviting the Court to 
place on Article 356 would impair the future 
of democraéy by enabling the Central Gov- 
ernment to supersede a duly elected State 
Government and to dissolve its legislature 
‘without prior approval of Parliament, th 
learned Judge said— 

webs tole . there may be situations in 
which it is imperative to act expeditiously 
and recourse to the parliamentary process 


` may, by reason of the delay involved, impair 


rather than strengthen the functioning of 
democracy. The Constitution has therefore 
provided safety-valves to meet extraordinary 
situations. They have an imperious garb and 
a repressive content but they are designed to 
save, not destroy, democracy. The fault, if 
any, is not in the making of the Constitution 
but in the working of it.” 

These words provide a complete answer to 
the criticism of Mr. R. K. Garg. 

5. Now once it is accepted that the Pre- 
sident has legislative power under Art, 123 
to promulgate an ordinance and this legisla- 
tive power is co-extensive with the power of 
the Parliament to make laws, it is difficult to 
see how any limitation ‘can be read into this 
legislative power of the President so as to 
make it ineffective to alter or amend tax 
laws. If Parliament can by enacting legisla- 
tion alter or amend tax laws, equally can the 
President do so by issuing an Ordinance 
under Article 123. There have been, in fact, 
numerous instances where the President has 
issued an Ordinance. replacing with retrospec- 
tive effect a tax law declared void by the 
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High Court or this Court. Even offences 
have been created by Ordinance issied by 
the President under Article 123 and such 
‘offences committed during the life of the 
Ordinance have been held to -be. punishable 
despite the expiry of the Ordinance. Vide: 
State of Punjab v. Mohar Singh, (1955) 1 
SCR 893 : (AIR 1955 SC 84). It may also 
be noted that Clause (2) of Article 123 pro- 
vides in terms clear and explicit that an 
Ordinance promulgated under that Article 
shall have the same force and effect as an 
Aci of Parliament. That there is no qualita- 
tive difference between an ordinance issued 
by the President and an Act passed by Parlia- 
ment is also emphasized by Clause (2) of 
Article 367 which provides that any refer- 
ence in the Constitution to Acts or laws 
made by Parliament shall be construed as in- 
cluding a reference to an Ordinance made 
by the President. We do not therefore think 
there is‘any substance in the contention of 
the petitioner that the President has no 
power under Article 123 to issue an Ordinance 
amending or altering the tax laws and ‘that 
the Ordinance was therefore outside the 
legislative power of the President under that 
Article. - : 


6 That takes us to the principal ques- 
tion arising in the writ petitions namely, 
whether the provisions of the Act are viola- 
tive of Article 14 of the Constitution. The 
true scope and ambit of Article 14 has’ been 
the subject matter of discussion in numerous 
decisions of this Court and the propositions 
applicable to cases arising under that Article 
have been repeated so many times during the 
last 30 years that they now sound platitudin- 
ous. The latest and most complete exposition 
of the propositions relating to the applicability 
of Article 14 as emerging from “the avalanche 
of cases which have flooded this Court” since 
the commencement-of the Constitution is: to 
be found in the -judgment of one of us 
(Chandrachud, J. as he then was) in Re: 
Special Courts Bill, (1979) 2 SCR 476 : AIR 
.1979 SC 478. It not only contains a. lucid 

_ Statement of the propositions arising under 
‘Article 14, but being a decision given by a 
Bench of seven Judges of this Court, it is 
binding upon us. That decision sets out 
-several propositions delineating the. true scope 
and: ambit of Article 14 but not-all of them 
are relevant for our purpose and hence we 
shall refer only to those which have a direct 
bearing on the issue before us. They clearly 
Tecognise that classification can be made for 
the purpose of legislation but lay down- that: 

1. The classification must not be arbitrary 

but must be rational, that is to Say, it must 
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` cognised and accepted, 
and correctly appreciates the 


ALR, 


not only be: based on! some qualities or 


characteristics which are/to be found in all’ 


the persons. grouped together and not in 
others who are: left ‘out but those qualities 
or characteristics must ‘hdve a reasonable 
relation to the object of the legislation. In 
order to pass the test, two conditions .must 
be fulfilled, namely, (1) that the classification 
must be founded on an intelligible differentia 
which distinguishes those that are grouped 
together from others and (2) that differentia 
must: have a rational relation to the object 
sought to be achieved by the Act, ` 


2. The differentia which is the basis of the 
classification and the object of the Act are 
distinct things and what, is necessary is that 
there must be a nexus: between them. In 
short, while Article 14 forbids class discrimi- 
nation ’ by. conferring privileges or imposing 
liabilities upon’ persons; arbitrarily selected 
out of a large number of other persons simi- 
larly situated in relation to the privileges 
sought to bë conferred or the liabilities pro- 
posed to be imposed, it does not forbid 
classification for the purpose ‘of legislation, 
provided such classification is not arbitrary 
in the sense .above mentioned, 


It is clear that Art. 14 does not forbid re- 
objects: 


asonable classification ‘of persons, 
and transactions by the legislature for the 
purpose of attaining specific ends. What is 
necessary in order to pass the test of per- 
missible classification under Article 14 is that 
the classification must! not be “arbitrary, 
artificial or evasive” but must be based on 
some real and substantial distinction bearing 
a just`and reasonable relation to the object 
sought to be achieved by the legislature. The 
question to which we must therefore address 
ourselves is whether the classification made 
by the Act in the present case satisfies the 
aforesaid test or it is arbitrary, and irrational 
and hence violative. of |the equal protection 
clause in Article 14., | Oo 

7. Now while considering the constitu- 
tional validity of a statute said to be viola- 
tive of Article 14, it is! necessary to bear in 
mind certain well established principles which 
have been evolved by the Courts as rules of 
guidance in discharge: of its constitutional 
function of judicial review. The first rule is 
that there is always a presumption in favour 
of the constitutionality; of a statute and the 
burden is upon him who attacks it -to show 
that there has been a'clear transgression of 
the constitutional principles. This rule is 
based on the assumption, judicially re- 
that the legislature 
understands 
needs of its own people, its laws are directed 
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to problems made manifest by experience 
and its discrimination are based on adequate 
grounds. The presumption: of constitu- 
tionality is indeed so strong that in order to 
sustain it, the Court may take into consideta- 
tion matters of common knowledge, matters 
of common report, the history of the times 
and may assume every state of facts which 
ean be conceived existing at the time of 
legislation. : : 
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8. Another rule of equal importance is 
that laws relating to economic activities 
should be viewed with greater latitude than 
laws touching civil rights such as freedom of 
speech, religion etc. It has been said by no 


‘less a person than Holmes, J., that the legis- 


lature should be allowed some play in the 
joints, because it has to deal with con-plex 
problems which do not admit of solution 
through any doctrinaire or straight jacket 
formula and this is particularly true in .case 
of legislation dealing with economic matters, 
where, having regard to the nature of the 
problems required to be dealt with, greater 
play in the joints has to be allowed to the 
legislature. The Court should feel more in- 
clined to give judicial deference to législative 
judgment in the field of economic regulation 
than in other areas where fundamental human 
rights are involved. Nowhere has this ad- 
monition been more felicitously expressed 
than in Morey v. Doud, (1957) 354 US 457 
where Frankfurter, J. said in his inimitable 
style : ; ; 
“In the utilities, tax and economic regula- 
tion cases, there are good reasons for judicial 
self-restraint if- not judicial- deference to 
legislative judgment. The legislature after 
all has the affirmative responsibility. The 
Courts have only the power to destroy, not 
When these are added to 
the complexity of economic. regulation, the 
uncertainty, the liability to error, the bewil- 
dering conflict of the experts, and the number. 
of times the judges have been overruled by 
events self-limitation can be seen to be the 
path to judicial wisdom and institutional 
prestige and stability.” . 
The Court must always remember that “legis- 
lation is directed to practical problems, that 
the economic mechanism is highly sensitive 
and complex, that many problems are singu- 
lar and contingent, that laws are not abstract 
propositions and do not relate’ to abstract 
units and are not to be measured by abstract 
symmetry” that exact wisdom and nice adap- 
tion, of remedy are not always possible and 
that “judgment is largely a prophecy based 
on meagre and uninterpreted experience”. 
Every legislation particularly in economic 


. pate all possible abuses. 
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matters is essentially empiric and it is based 
on experimentation or what one may call 
trialand error method and therefore it cannot. 
provide for all possible situations or antici- 
There may be 
crudities and inequities in complicated experi- 
mental economic legislation but on that ac- 
count alone it cannot be struck down as in- 
valid. The Courts cannot, as pointed out by 
the United States Supreme Court in Secy. of 
Agriculture , v. Central Roig. Refining Co., 
(1950) 94 L ed 381, be converted into tri- 
bunals for relief from such crudities and 
inequities. There may even be possibilities 
of abuse, but that too cannot of itself be ‘a 
‘ground for invalidating the legislation, be- 
cause it is not possible for any legislature to 
anticipate as if by some divine prescience, 
distortions and abuses of its legislation which 
may be made by those subject to its provi- 
sions and to provide against such distortions 
and abuses. Indeed, howsoever great may be 
the care bestowed on its framing, it is diffi- 
cult to conceive of a legislation which is not 
capable of being abused by perverted human 
ingenuity. The Court must therefore adjudge 
the constitutionality of such legislation by- 
the generality of its provisions and not by 
its crudities or inequities or by the possibili- 
ties of abuse of any of its provisions. If 
any crudities, inequities or possibilities of 
abuse come to light, the legislature can 
always step if and enact suitable amendatory 
legislation. That is the essence of pragmatic 
approach which must guide ‘and inspire the 
legislature in de-ling with complex economic 
issues. - ' 


9. With these prefatory observations, we 
May now proceed to examine the constitu- 
tional validity of the Act. The Preamble of 
the Act which. “affords useful light as to 
what the statute intends to, reach” or. in other 
words “affords a clue to the scope of the 
statute” makes it clear that the Act is in- 
tended to’ canalise for productive purposes 
black money which has become a serious 
threat to the national economy. It is an 
undisputed fact that there is considerable 
amount of black money in circulation which 
is unaccounted or concealed and therefore 
outside the disclosed trading channels. It is 
largely the product of black market transac- 
tions and evasion of tax. Indeed, as pointed 
out by the Direct Taxes Enquiry Committee 
headed by Mr. Wanchoo, retired Chief Jus- 
tice of India “tax evasion and black money 
are closely and inextricably interlinked.” The 
a ranee re money has in ‘fact given 

se to a parallel economy ' operating -simul- 
taneously and competing with the - official 
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economy. This parallel: economy .has over 


the years grown in size and dimension and. 


even on a conservative estimate; the amount 
of black money in circulation runs into some 
thousand crores. The menace of black 
money has now reached: such staggering pro- 
portions that it is causing havoc to the 
economy of the country and poses a serious 
challenge to the fulfilment of our objectives 
of distributive justice and setting up of an 
egalitarian society. There are several causes 
responsible for the generation of black money 
and they have been analysed in the Report 
of the Wanchoo Commiitee. Some of the 
principal causes may be summarised as 
follows: (1) high rates of taxation under the 
direct tax laws: they breed tax evasion and 
generate black money; (2) economy of short- 
ages and consequent controls and licences 
Jeading to corruption for issuing licences and 
permits and turning blind eye to the viola- 
tion of controls; (3) donations of black 
money encouraged by political parties to 
meet election expenses and for augmenting 
party funds and also for personal purposes; 
(4) Corrupt business practices such as pay- 
ments of secret commission, bribes, on 
money, pugtee etc. which need keeping on 
hand money in black; (5) ineffective admin- 
istration and enforcement of tax laws by the 
authorities and (6) deterioration in moral 
standards so that tax evasion is no longer re- 
garded as immoral and unethical and does 
not carry any social stigma. ‘These causes 
need to be eliminated if we want to eradi- 
cate the evil of black money. But whether 
any steps are taken or not for removing these 
causes with a view to preventing future 
generation of black money, the fact remains 
that today there is considerable amount of 
black money, unaccounted and concealed, in 
the hands of a few persons and it is causing 
incalculable damage to the economy of the 
ceuntry. 


10. The first casualty of this evil of black 
money is the revenue because it loses the tax 
which should otherwise have come to the 
exchequer. The generation of black money 
through tax evasion throws a greater burden 
on the honest tax payer and leads to 
economic inequality and concentration of 
wealth in the hands of unscrupulous few in 
the country. In addition, since black money 
is in a way ‘cheap’ money because it has not 


suffered reduction by way of taxation, there , 


is a natural tendency among those who pos- 
sess it to use it for lavish expenditure and 
conspicuous consumption. The existence of 
black money is to a large, extent responsible 
for inflationary pressures, shortages, Tise in 
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prices and economically unhealthy - specula- 
tion in commodities. It also leads to leakage 
of foreign exchange, making our balance of 
payments rather distorted and unreal and 
tends to defeat the economic policies of the 
Government by making their implementation 
ineffective, particularly in the field of credit 
and investment. Moreover, since black money 
has necessarily to be suppressed in order to 
escaped detection, it results in immobilisation 
of investible funds which would otherwise be 
available to further the economic growth of 
the nation and in turn, foster the welfare of 
the common man. It is therefore no ex- 
aggeration to say that black money is a 
cancerous growth in the country’s economy 
which if not checked in time is certain to- 
lead to chaos and ruination. There can be 
no doubt that urgent measures are therefore 
required to be adopted for preventing further 
generation of black, money as also for un- 
earthing existing black money so that it can 
be canalised for productive purposes with a 
view to effective economic and social plan- 
ning. 


11. Now this problem of black money 
cofroding the economy of the country is not 
a Mew or recent problem. It has been there 
almost since the Second World War and it 
has been continuously engaging the attention 
of the Government. The Government has 
adopted various measures in the past with a 
view to curbing the generation of black 
money and bringing it out in the open so 
that it may become available for strengthen- 
ing the economy. For instance, the Govern- 
ment introduced several changes in the ad- 
ministrative set up of the tax department 
from time to time with a view to strengthen- 
ing the administrative machinery for check- 
ing tax evasion. The Government also 


` amended Section 37 of the Indian -Income-tax 


Act, 1922 with a view'to conferring power 
on the tax authorities to carry out searches 
and seizures and this power was elaborated 
and made more effectual when the Income- 
tax Act, 1961 came to be enacted. - Quite 
apart from these legal’ and administrative 
measures taken for the purpose of curbing 
evasion of tax, certain steps were also taken 
to tackle the black money built up out of 
past evasions. In 1946, just at the close of 
the Second World- War, high denomination 
notes were demonetised so as to bring with- 
jn the net of taxation. black money earned 
during the War. This was followed by the 
enactment of the Taxation of Income In- 
vestigation Commission Act, 1947. Then 
came the Voluntary Disclosure Scheme of 
1951, popularly known as: Tyagi Scheme, to 


i 
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facilitate the disclosure of suppressed income 
by affording certain immunities from the 
penal provisions. This scheme was however 
Rot successful because it helped to unearth 
only Rs. 70.20 crores of black money. There- 
after, nearly a decade and a half later, a 
second scheme of voluntary disclosure was 
introduced by Section 68 of the Finance Act, 
1965. This scheme, popularly known as the 
sixty-forty scheme, enabled the tax evaders 
to disclose suppressed income by paying 60% 
of the concealed income as tax and bringing 
the balance of 40% into their books. This 
scheme was a little more successful than the 
earlier one, but it could help to net only 
about Rs. 52.11 crores of black money. 
Closely following on the heels of this scheme 
came another scheme under Section 24 of 
the Finance (No. 2) Act, 1965 popularly 
known as the ‘Block Scheme’ according to 
which tax was payable at rates applicable to 
the block of concealed income disclosed and 
not at a flat rate as under the. sixty-forty 
scheme. This scheme | 
better response and the income disclosed 
under it amounied to about Rs. 145 crores. 
Then came the Taxation Laws (Amendment 
and Miscellaneous Provisions) ‘Ordinance, 
1965 followed by an Act in identical terms, 
which provided for exemption from tax in 
wcertain cases of undisclosed income invested 
Kn National Defence Gold Bonds, 1980. We 
sshall have occasion to consider the broad 
«scheme of this Act a little later, but for the 
Mime being we may point out that the scheme 
ms envisaged in this Act was very closely 
wimilar to the scheme under the impugned 
“Act, Subsequent to this Act followed the 
Report of the Wanchoo Committee and as a 
esult of the recommendations made in this 
teport certain penal provisions contained in 
“ie Income-tax Act, 1961 were made more 
«€vere and rigorous. Then came the Volan- 
ary Disclosure of Income and Wealth 
Ydinance 1975 which was followed by an 
act in the same terms. This legislation in- 
toduced a scheme of voluntary disclosure of 
come and wealth and provided certain im- 
lunities and exemptions. The record before 
ss does not show as to what was the con- 
zaled income and wealth disclosed pursuant 
» this scheme. But it is an indisputable 
mct that the adoption of these stringent legal 
1d administrative measures as also the in- 
<oduction of these different voluntary dis- 

osure‘ schemes did not have any appreciable 
fect and despite all these efforts made by 
e Government, the problem of black money 
sntinues unabated and has assumed. serious 


mensions.. It may be possible to say , and- 
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received a slightly . 
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that was the criticism .of. Mr. -R. K. Garg — 
that the enforcement machinery .of the tax 
department is. not as effective- as- it should 
be and no serious effort has been made to 
eliminate the other causes of generation of 
black money, but whatever may be the 
failures of the political and administrative 
machinery and we are not here concerned to 
inquire into that question nor are we com- 
petent to express any opinion upon it; the 
fact remains that there is considerable amount 
of black money in the hands of persons. 
which is causing havoc to the economy of 
the country and seriously prejudicing mobilisa- 
tion of resources for social and economical 
reconstruction of the nation. 


12. It was to combat this menacing pro- 
blem of black money and to unearth black 
money lying secreted and outside the ordinary 
trade channels that the Act was enacted by 
Parliament. It was realised that all efforts to 
detect black money and to uncover it had 
failed and the problem of black money was 
an obstinate economic issue which was 
defying solution and the impugned legisla- 
tion providing for issue of Special Bearer 
Bonds was therefore enacted with a view to 
mopping-up black money and bringing it out 
ic the open, so that, instead of remaining 
concealed and idle, such money may become 
available for augmenting the resources of the 
State and being utilised for productive pur- 
poses so as to promote effective social and 
economic planning. This was the object for 
which the Act was enacted and it is with 
teference to this object that we have to de- 
termine whether any.impermissible differentia- 
tion is made by the Act so as to ) involve 
violation of Article 14. 


13. We may now turn to examine the 
provision of the Act. Section 3, sub-sec. (1) 


‘provides certain immunities to ‘a person who 


has subscribed to or otherwise acquired Spe- 
cial Bearer Bonds. Clause (a) protects such 
a person from being required to disclose, for 
any purpose whatsoever, the nature and 
source of acquisition of the Special Bearer 
Bonds, Cl. (b) prohibits the commencement 
of any inquiry or investigation against a _ 
person on the ground of his having sub- 
scribed to or otherwise acquired the Special 
Bearer Bonds. And Cl. (c) provides that. the 
fact of subscription to or acquisition of Spe- 
cial Bearer Bonds shall not be taken into 
account and shall be inadmissible in evidence 
In any proceedings relating to any offence or 
the imposition of any penalty. It will be 
seen that the immunities granted under Sec- 


. tion 3, sub-section (1) are “very limited in|’ 
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scope. They” ‘do not protect the holder of 
Special Bearer Bonds from - any inquiry ‘or 
investigation into concealed: income which 
could have been made if he had not sub- 
scribed to or acquired Special Bearer Bonds. 


There is no immunity from taxation given to . 


the black money which may be invested in 
Special Bearer Bonds. That money remains 
subject to’ tax with all consequential penal- 


ties, if it can be discovered independently of. 


the fact of subscription to or acquisition of 
Special Bearer Bonds. The only protection 
given by Section 3, sub-section’ (1) is ‘that 
the fact of subscription to or acquisition of 
Special Bearer Bonds shall be’ ignored 
altogether and shall not be relied upon as 
evidence showing Possession of undisclosed 
money. ‘This provision relegates the Reve- 
nue to the position as if Special Bearer 
Bonds had not been purchased at all. If 
without taking into account the fact of sub- 
scription to or acquisition of Special Bearer 
Bonds and totally ignoring it as if it were 
non-existent, any’ inquiry’ or investigation into 
concealed income could be carried out and 
such income detected and unearthed, it would 
be open to the Revenue to do so‘and it 
would be no answer for the assessee to say 
that this money has been invested by him in 
Special Bearer Bonds and it is therefore ex- 
empt from tax or that he is on that account 
not liable to prosecution. and penalty for con- 
cealment of such income. This is the main 
difference between the impugned Act and 
the Taxation Laws (Amendment and Miscel- 
Janeous Provisions) Act; 1965. Under the 
` latter Act, where gold is acquired by a per- 
son out of his ‘undisclosed income, which is 
the same thing as black money, and such 
.gold is tendered by him as subscription for 
the National Defence Gold Bonds, 1980, the 
income. invested in such gold in exempted 
- from tax, but where Special Bearer Bonds 
are purchased out of undisclosed income 
under the impugned Act, the income invested 
in the Special Bearer Bonds is not exempt 
from tax and if independently of the fact of 
purchase of the Special Bearer Bonds and 
ignoring them altogether, such income can be 
detected, it would be subject to tax. The 
entire machinery of the ‘taxation Laws for 
inquiry and investigation into concealed: in- 
come is thus left untouched and no protec- 
tion is granted to a person in respect: of his 
concealed income merely because he has in- 
vested such income in Special Bearer Bonds. 
Jt is therefore incorrect to say- that: as. soon 
as any person purchases - Special ' Bearer 


Bonds, he is ‘immunised against the processes 
of taxation laws. -Here there'is no amnesty 
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granted in respect of. any part of. the con- 
cealed income éven though it be invested in 
Special Bearer Bonds.' The whole object of 
the impugned Act is to induce those havin 

black money to convert it into ‘white money 
by making it available to the State for pro- 
ductive purposes, without granting in return 
any immunity in respect of such black 
money, if it could be detected through the 
ordinary processes of taxation laws without 


taking into account the fact of purchase of 


Special Bearer Bonds. -Now it is true and 
this was one of the arguments advanced on 
behalf of the petitioner that if black money 
were not invested in Special Bearer Bonds 


. but were lying in cash, it could be seized by 


the tax authorities by carrying out search 
and seizure ‘in accordance with the provisions 
of the tax laws. and this opportunity to detect 
and unearth black money would be lost, if 
such black “money were invested in Special 
Bearer Bonds, because even if Special Beare? 
Bonds were seized, ' they cannot be relied 
upon as evidence of possession of black 
money. But this argument of the petitioner 
that the detection and discovery of black 
money would thus be thwarted by the con- 
version of black money into Special Bearer 
Bonds is highly theoretical and does not take 
into account the practical realities of the 
situation.. If it had; been possible to detectm 
and discover a substantial part of the black 
money in circulation by carrying out searches 
and seizures, there would have been no neec 
to enact the impugned Act. It is precisely 
because, ‘in spite of considerable efforts made 


' by the tax authorities including carrying ow 
of searches and seizures, the bulk of black 


money remained secreted and could not be 


‘unearthed, that the impugned Act had to p 


enacted. Moreover; actual seizure of blac 
money by carrying ,out searches is not thy 
only method available to tax administratio: 
for detecting and discovering black money, 
There are’ other methods also by which con» 
cealment of income ‘can be detected-and thes» 
are’ commonly employed by the tax autt 
orities in making assessment of income c 
wealth. Close and;searching scrutiny ‘of tt 
books of account may reveal that account 


are not properly ! maintained, unexplaine 


. 5 I . ` 
cash credits may provide evidence of cor 
cealment and-so too unaccounted for inves 


ments or lavish expenditure; informatic 
derived from external sources may indica‘ 
that income has been concealed by resortit 
to strategems like | suppression of sales w 
under-stafement of: consideration; and exis 
ence of assets in the names ‘of ‘near relative 
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thay give a lead ‘showing investment of un- 
disclosed income. ‘All these methods and 
many others would still remain available to 
the tax authorities for detecting undisclosed 
income and bringing it to tax despite invest- 
ment in Special Bearer Bonds. The taxable 
income of the holder of Special Bearer 
Bonds would not stand reduced by the 
amount invested in the purchase of Special 
Bearer Bonds and it would be open to the 
Revenue to assess such’ taxable: income in the 
same manner in which it would do in any 
other case, employing the same methods and 
techniques. of inquiry and- investigation for 
determining the true taxable incsme. ‘The 
only inhibition on the Revenue would be that 
it would not be entitled to cali upon the as- 


sessee to disclose for the purpose of assess- .- 


ment, the nature and source of acquisition of 
the Special Bearer Bonds and in making the 
assessment, the ‘investment im the Special 
Bearer Bonds would have to be left wholly 
out of account and the Reverue would ‘not 
be entitled to rely upon it as evidence’ of pos- 
session of undisclosed money. ' This is the 
only limited immunity granted under Sec. 3, 
sub-section (1) and even this limited im- 
munity is cut-down by the prcvision enacted 
in sub-section (2) of Section 3. This sub-sec- 
tion says that the immunity granted under 
sub-section (1) shall not be available in re- 
lation to prosecution for any cffence punish- 
able under Chapter IX or Chapter XVII of 
the Indian Penal Code or the Prevention of 
=Corruption Act, 1947 or any other similar 
law. If therefore an inquiry or investigation 
Wis sought to be made against a public ser- 
=yant in respect of an. offence under Chap. IX 
wof the Indian Penal Code or the Prevention 
rof Corruption Act, 1947 alleged to have been 
committed by him, the acquistion or pos- 
mission of Special Bearer Boncs could be a 
3round for instituting such inquiry or in- 
westigation and it could also >e an admis- 
ible piece of evidence in a prosecution in 
"espect of such offence: The seme would be 
he position in ’ relation to an inquiry, in- 
“estigation or prosecution: in respect of an 
ffence under Chapter XVII of the Indian 
‘enal Code. “The acquisition er ` possession 
«f Special Bearer Bonds would aot ‘therefore 
fford any protection to a pablic ‘servant 


gainst a chargé of corruption or to ‘a per-. 


on committing any offence aga`nst property. 
qually this immunity would not be avail- 
dle where what is sought to b3 enforced is 
civil ability other ‘than liability by way of 
x. It will thus’ be seen that he immunity 
ranted in respect of subscripticn to or ac- 
iisition of Special’ Bearer 3onds is a 
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severely ‘restricted immunity -and this is ‘the’ 


bare minimum immunity necessary in order! 
to induce holders of black money te bring 


it out in the open and ‘invest it in Special 
' Bearer Bonds. ` : 


14. It is also necessary to note the further 
restrictions provided in Section 4 which are 
calculated to pre-empt any possible abuse of 
the immunity granted in respect of subscrip- 
tion to :or ~acquisition of Special Bearer 
Bonds. This section in its opening part 
affirms in unmistakable terms that subscrip- 


- tion to or acquisition of Special Bearer Bonds 


shall. not be taken into account in any pro- 
ceeding under the Income-tax Act, 1961 or 
the Wealth-tax Act, 1957 or the Gift Tax Act, 
1958. If any investment in Special ' Bearer 
Bonds has been made by the assessee, it is 


to be ignored in making assessment on him, 
under any of the above-mentioned three tax 


laws: .the assessment is to be made as if no 
Special Bearer Bonds had been purchased at 


all. The process of computation of taxable. 


income and assessment of tax on it remains 
unaffected: and is not in any way deflected or 
thwarted by the investment in Special. Bearer 


Bonds. The position remains the same as it | 
.would have been if there were no investment 


in Special Bearer Bonds. We have already 
discussed the full implications of this. pro- 
position in the preceding paragraph while 
dealing with Sec. 3 and it is not necessary to 
say anything more about it. Then, proceed- 
ing further, after enacting this provision in 
the opening part, Section 4 branches off into 
three different clauses. Clause (a) provides 
that no person who has subscribed to or 
otberwise acquired Special Bearer Bonds 
shall be entitled -to claim any set off or re- 
lief in any, proceeding under.the Income-tax 
Act, 1961 or to reopen any assessment or Te- 
assessment made under that Act on. the 
ground that he has subscribed to or other- 
wise acquired such Bonds. The holder of 
Special Bearer Bonds is thus precluded from 
claiming any advantage by way of set-off or 
relief or reopening of assessment on the 
ground of having invested undisclosed money 
in purchase of Special Bearer Bonds. Cl. (b) 
enacts another prohibition with a view to 
preventing abuse of the immunity granted in 
respect of Special Bearer Bonds and says 
that no person who.has subscribed to or 
otherwise acquired Special. Bearer Bonds 
shall be entitled to claim, in relation to any 
period before the date of maturity of such 
Bonds, that any. asset which is includible in 
his net wealth for any assessment year under 
the Wealth-tax Act has been converted into 
such Bonds. The object of this provision is 


Pa 
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to preclude an assessee who is sought to be 


taxed on his net wealth under the Wealth-- 
tax Act from escaping assessment to.tax on ` 


any asset forming part of his net wealth by 
claiming that he has invested-it in purchase 
of Special Bearer Bonds. The investment in 
Special Bearer Bonds would not grant im- 
munity from assessment to wealth-tax. to any 
asset which is found by the taxing auth- 
orities, otherwise than by relying. on the fact 
of acquisition of Special Bearer Bonds, to 
belong to the assessee and hence forming 
part of his net. wealth. The asset would be 
subjected to wealth tax despite the invest- 
ment in Special Bearer Bonds. Then follows 
Clause (c) which is extremely important and 
which effectively counters the possibility of 
Serious abuse to which the issue of Spe- 
cial Bearer Bonds might otherwise have 
lent itself. It provides that ho person 
who has subscribed to or otherwise ac- 
quired Special Bearer Bonds shall be entitled 
to claim, in relation to any period before the 
date of maturity of such Bonds, that any 
asset held by him or any sum credited in his 
books of account or otherwise held by him 
represents the consideration received by him 
for the transfer of such Bonds. This provi- 
sion precludes a person from explaining away 
the existence of any asset held by him or any 
sum credited in his books of account or 
otherwise held by him by claiming that it re- 
presents the sale proceeds of Special Bearer 
Bonds held by him. If at any time before 
the date of maturity of the Special Bearer 
Bonds held by an assessee, it is found that 
any asset is held by him or any sum is cre- 
dited in his books of account or is otherwise 
held by him and he is required to explain the 
nature and source of acquisition of such 
asset or sums of money, he cannot be heard 
to say by way of explanation that such asset 
or sum of money represents the considera- 
tion received by him for transfer of the Spe- 
cial Bearer Bonds, even if that be factually 
correct. This explanation, though’ true’ being 
statutorily excluded, it would be impossible 
for the assessee to offer any other explana- 
tion for the acquisition of such asset or sum 
of money, because any such explanation 
which might be given by him would be un- 
true and in the absence of any satisfactory 
explanation in regard to the nature and 
source of acquisition of such asset or sum of 
money, the Revenue would be entitled to 
infer that such asset has been acquired out 
.of undisclosed income or that such sum of 
‘money. represents concealed income and hence 
the value of such asset or such sum of money, 


as the case may be, should be treated as un- 


` R. K. Garg v. Union of India 


- unayailable to him, 


ALR 


disclosed income liable to be included in the 
taxable income of the assessee vide Ss. 69, 
69-A and 69-B of the Income-tax Act, 1961, 

It is obvious that this provision is calculated 
to. act as a strong deterrent against negotiabis 
lity of Special Bearer’ Bonds for disclosed or 
‘white’ money. No holder of Special Bearer 
Bonds would dare: to transfer. his Bonds to 
another person against receipt of disclosed or 
‘white’ money, because he will not be able 
to account for the consideration received by 
him, the true explanation being statutorily 
and such consideration 
would inevitably be liable to be regarded as 
his concealed income’ and would be subject- 
ed to tax and penalties. Moreover, it is 
difficult to see why anyone should want to 
invest disclosed or ‘white’ money in the ac- 
quisition of Special Bearer Bonds. Ordinarily 


‘a person would go in for Special Bearer 


Bonds only for the purpose of converting his! 
undisclosed monzy into ‘white’ money and it 
would be quite unusual bordering almost on 
freakishness for anyone to acquire Special 
Bearer Bonds with disclosed or ‘white money, 
when he can get only 2% simple interest on 
the investment in Special Bearer Bonds 
while outside he can easily get anything be 
tween 15% to 40% ‘yield by openly dealing 
with his disclosed or ‘white’ money, The 
transferability of Special Bearer. Bonds 
against disclosed or. ‘white’ -money is thus, 
from a practical point of view, completely. 
excluded. The question may still arise whe 
ther Special Bearer Bonds would not pass 
from ‘hand to hand against undisclosed om 
black money. Would they not be freely, 
negotiable against payment of undisclosed 2 
black money? Now it may be concedec 
that a purchaser of Special Bearer Bond 
would undoubtedly be interested in acquirina 
such Bonds by making payment of ‘black 
money, because he would thereby convéle 
his undisclosed or ‘black money’ into ‘white 
money. But it is difficult to understand wh 
a holder of Special Bearer Bonds should eve 
be interested in selling such Bonds again: 
receipt of ‘black ; money’, Obviously h 
would have acquired such Bonds for the pw» 
pose of converting ‘ his ‘black money’ int 

‘white’ in order to;avoid the risk of bein 
found in possession: of ‘black money’ and 

that be so, it is inexplicable as to why k 

should again want to convert his ‘whi 
money’ into ‘black’! by selling such Bonc 

against receipt of ‘black money’. The ir 

munity granted under the provisions of tt 

Act, limited as it isi extends only to the pe 
son who is for the-time being the holder . 

Special Bearer Bonds and the person who h 
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Bonds. 


bearer bonds. 
_ prehension is well founded. It is true. that 
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transferred the ‚Special - Bearer Bonds for 
black-morey has no immunity at all and ali 
the provisions of tax laws are-available against 
him for determining his true income or wealth 
and therefore no one who bas purchased 
Special: Bearer Bonds with a view to earning 
security against discovery of unaccounted 
money in his hands would ordinariiy barter 
away that security by again receiving 
back. black money for the Special Bearer 
Furthermore, even if special bearer 
bonds are transferred against receipt of black 
money, it will not have the effect of lega- 
lising more black money into white, because 
the black money- of the seller which had be~- 
come white on his subscribing to or acquiring 
special bearer bonas would again be convert- 


-ed into black money and the black money 


paid by the purchaser by way of considera- 
tion would become white by reason of being 
converted into special bearer bonds. The 
petitioners however expressed an apprehen- 
sion that special bearer bonds would fetch a 
much higher value in the black market- than 
‘that originally subscribed and this would 
enable a larger amount of black money to- 


-be legalised into white than what was origi- 


invested ` in subscription to special 
We do not think this ap- 


nally 


once the date for original. subscription to 
special bearer bonds has expired, the only 
way in which special bearer bonds could 
thereafter be acquired would be by going in 


‘the open market and the number of special 


bearer bonds in the market being necessarily 
limited, they may fetch a higher value in 
black money from a person who is anxious 
to convert his black money into white. If 
the demand outreaches the limited supply, 
the price of special bearer bonds in the black 
market may exceed the amount originally in- 
vested in subscription to special bearer bonds. 
But even so, the black money paid by the 
purchaser for acquisition of special bearer 
bonds would not in its entirety be converted 
into white; it would change its colour from 
black to white only to the extent of the 
amount originally subscribed for the special 
bearer bonds’ or at the most, if we also take 
into account interest on such amount, to the 
exlent of the face value of the special bearer 
bonds, because whatever be the amount he 
might have paid in black money for acquisi- 
tion of the special bearer bonds, the holder 
of the special bearer bonds will get only the 


amount representing the face value on matu- 
rity of the special bearer bonds. It will thus 
be seen that howsoever special bearer bonds 
may be transferred and for whatever con- 


- money, namely, the amount originally sub 
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sideration, only a limited amount of black 
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scribed ‘for the special bearer bonds or at 
the most the amount representing the fa 
value of the special ‘bearer bonds would be 
legalised into white money and the sup- 
posedly free negotiability of special bearer 
bonds would not have .the effect of legalising 
more black money into white or encouraging 
further generation of black money. 


15. There was also one other abuse, said 
the petitioners, to which special bearer bonds 
might -lend themselves and it was that if’ spe- 
cial bearer bonds are sold and the sale pro- 
ceeds are utilised in meeting expenditure, the 
assessee would not be precluded by Sec. 4, 
Clause (c) from- explaining the source of the 
expenditure to be the sale consideration of 
special bearer bonds and hence by resorting 
to this strategy, white money can be .ac- 
cumulated as capital while expenditure is met 
out of black money received by way of con- 
sideration for sale of special bearer bonds. 
We do not think there is any scope for such 
abuse; the apprehension expressed by the 
petitioner is more imaginary than’ real. It 
may, be noted that in order to sustain his ex- 
planation, the assessee would have to prove 
to the satisfaction of the tax department that 
he had special bearer bends and that he sold 
them for a certain amount. Now if he has 
received black money by way of considera- 
tion, it is difficult to see how he would ever 
be able to establish that he sold special bearer! 
bonds for that particular amount of black' 
money. Would he be so foolhardy as to 
admit that he received the consideration in 
black money and even if he does, would he 
ever be able to prove it? Who would believe 
him even if he makes such an’ admission? 
And when he has beught special bearer 
bonds for the purpose of converting his black 
money into white, why should he again re- 
convert it into black by selling special bearer 
bonds for black money? The entire postu- 
late of the argument of the petitioners is 
theoretical and has no basis in reality. No 
assessee would ever admit that he incurred 
expenditure out of black money received as 
consideration for sale of special bearer bonds 
because it would be impossible for him to 
establish receipt of black money from the 
purchaser and if he is unable to do so, the 
amount of the expenditure would, by reason 
‘of Section 69-C of the Income-tax Act, 1961, 
be deemed to be his concealed income liable . 
to tax. Even if we assume that in some rare 
and exceptional case the assessee may be 
able to establish that hé sold special bearer 
bonds: against: receipt. of black money, the 
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purchaser would straightway run into diffi- 
culties because the evidence furnished by the 
assessee would, in such a case, clearly estab- 
lish that the purchaser had black money and 
he paid it to the assessee by way of con- 
sideration and he would in that event be 
rendered liable to.tax and penalty in respect 
of such black money. This would show the 
utter improbability bordering almost on im- 
possibility, of special bearer bonds being 
subjected to any such abuse as is apprehend- 
ed by the petitioners. i 


16. It was then urged on behalf of the 
petitioners that Section 4, Clause (c) operates 
only in relation to a period before the date 
of maturity of special bearer bonds and after 
the date of maturity, the holder of special 
_bearer bonds can sell such bonds, and, with- 
out running any risk, disclose the considera- 
tion received by him as his white money, be- 
cause Section 4, Clause (c) being out of the 
way, he can account for the possession of 
such money by showing that he has received 
it as consideration for sale of special bearer 
bonds and so far as. the purchaser is con- 
cerned, if he has paid the consideration out 
of his black money, he can claim the im- 
munity granted under Section 3, sub-sec. (1) 
and his black money would be converted: into 
white. Thus the black money of the seller 
which had been converted into white on his 
subscribing to or otherwise acquiring special 

. bearer bonds would remain white and in 
‘addition, the black money of the purchaser 
would also be converted into white by rea- 
son of his purchase of special bearer bonds 
This argument, plausible though it may seem, 
is in our opinion, fallacious and cannot be 
sustained, It is a highly debatable issue 
whether, under the provisions of the Act, 
special bearer bonds are at all intended to be 
transferable after the date of maturity, for 
the postulate of the legislation clearly seems 
_to be that on the date of maturity, special 
bearer bonds will be encashed. It is indeed 
difficult to believe that any one holding spe- 
cial bearer bonds would keep them uncashed 
without earning any interest from and after 
the date of maturity, when they can be im- 
mediately encashed and the amount received 
can be invested yielding interest ranging be- 
tween 18 per cent to 40 per cent. Moreover, 
special bearer bonds would cease to be ex- 
empt from wealth-tax from and after the 
date of maturity and they would therefore 
be includible in the net wealth of the holder 
for the purpose of wealth-tax and if that be 
so, how would it benefit the holder to keep 
them as part of his net wealth and pay 
wealth-tax upon it without earning any inter- 
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est? It is therefore extremely unlikely that 
special bearer bonds would remain uncashed 


„after the date of maturity and it would be 


equally improbable that anyone should want 
to purchase special bearer bonds after the 
date of maturity when they do not yield any 
interest but are still includible in the net 
wealth for the purpose of liability to wealth- 
tax. But let us assume for the purpose of 
argument that in a given case special bearer 


-bonds are not encashed on the date of 


maturity and they are lawfully transferred 
after the date of maturity for a consideration 
paid by the purchaser. There are two 
alternatives: the consideration may be paid 
by the purchaser in white money or in black 


-money. If the purchaser pays the considera- 


tion in white money, no question of conyer- 
sion of further black money into white arises. 
It would be a straight open transaction to 
which no exception can be taken. But let 
us consider what consequences would ensue 
if he pays in black money. The seller would 
obviously be interested in showing the con- 
sideration as his white money and there may 
be no difficulty so far as ‘he is concerned, be- 
cause he would be able to explain the pos- 
session of such money by claiming that he 
has received it by way of consideration for 
sale of special bearer bonds. Section 4, 
Clause (c) will not stand in the way of his > 
offering that explanation. But so far as the 
purchaser is concerned, he will run into 
serious difficulties. Even if the immunity 
under Section 3, sub-sec. (1) were available 
to him after the date of maturity, he will 
still be in trouble, because the disclosure 
made by the seller would be the clearest evi- 
dence showing that the purchaser had black 
money which he paid by way of considera- 
tion to the seller, and this evidence, being. 
independent of the fact of acquisition of spe- 
cial bearer bonds by the purchaser, would 
be admissible and the purchaser would be 
liable to tax and penalty on the amount of 
black money paid by him as consideration. 
We fail to see how transfer of special bearer 
bonds after the date of maturity, even if 
legally permissible, can be utilised for the 
purpose of legalising more black money into 
white. But we may point out that if at any 
time after the date of maturity or even be- 
fore, it is found that there: is some loophole 
in the provisions of the Act or that special 
bearer bonds are utilised for any dishonest or 
nefarious purpose or aré being perverted to 
any improper use, the legislature can always 
step in and amend the Act or pass other ap- 
propriate legislation with a view to prevent- 
ing such abuse. It must be remembered that 
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every legislation is an experiment in achieving 
certain desired ends and trial and error 
method is inherent`in everr such experiment. 
Therefore, when experienc: shows that the 
legislation as framed has proved inadequate 
to achieve its purpose of mitigating an evil 
or there are cracks and locpholes in it which 
are being taken advantage of by the re- 
sourcefulness and ingenuity of those minded 
to benefit themselves at the cost of the State 
or the others, the legislature can and most 
certainly would intervene and change the 
law. But the law cannot be condemned as 
invalid on the ground that after a period of 
ten years it may lend itsel: to some possible 
abuse. 


17. We may now procead to consider the 
constitutional validity of the Act in the light 
of the above discussion as regards the scope 
and effect of its various provisions. It is 
obvious that the Act makes a classification 
between holders of black money and the rest 
and provides for issue of special bearer bonds 
with a view to inducing persons belonging to 
‘the former class to invest their unaccounted 
money in purchase of spezial bearer bonds, 
so that such money which is today lying idle 
outside the regular economy of the country 
is canalised into productive purposes. - The 
object of the Act being to unearth black 
money for being utilised fer productive pur- 
poses with a view to effective social and 
economic planning, there ñas necessarily to 
be a classification between persons possessing 


_|black money and others aad such classifica- 


tion cannot be regarded as arbitrary or ir- 
rational. It is of course true and this must be 
pointed out here since it was faintly touched 
upon in the course of the arguments — that 
there is no legal bar enected in the Act 


scription to or acquisition of special bearer 
bonds. But the provisions of the Act pro- 
perly construed are such that no one would 
even think of investing white money in spe- 
cial bearer bonds and from a practical point 
of view, they do operate as a bar against 
acquisition, whether by orizinal subscription 
or by purchase, of special >earer bonds with 
white money. We do not see why anyone 
should want to invest his white money in 
subscribing to or acquirirg special ‘bearer 
bonds which yield only 2 per cent. simple 
interest per annum and which are not encash- 
able for a period of not less than ten years. 
It is true that special beaner bonds can be 
sold before the date of maturity but who 
would pay white money fer them and even 
if in some rare and exceptional case, a pur- 
chaser could be found whe would pay: the 
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against investment of white money in sub-, 
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consideration in white. money, no one will 
dare to sell special bearer bonds for white 
money, because of the disincentive: provided 
in Section 4, Clause (c). The investment of 
white. money in special bearer bonds is ac- 
cordingly, as a practical medsure, completely 
tuled out and the provisions of the Act are 
intended to operate only qua persons in pos- 
session of black money. There is a practi- 
cal aud real classification made between per- 
sons having black money and persons not 
having such money and this de facto classifi- 
cation is clearly based on intelligible aif 
ferentia having rational relation with thei 
object of the Act. The petitioners disputed! 
the validity of. this proposition and contend- 
ed that the classification made by the Act is 
discriminatory in that it excludes persons 
with - white money from taking advantage of 
the provisions of the Act by subscribing to 
or acquiring special. bearer bonds. But this 
contention is totally unfounded and we can- 
not accept the same. The validity of aj 
classification has to "be judged with reference 
to the object of the legislation and if that is 
done, there can be no doubt that the classifi- 
cation made by the Act is rational and intel- 
ligible and the operation of the provisions of 
the Act is rightly- confined to persons in pos- 
‘session of black money, 
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It was then contended that the Act is un- 
constitutional: as it offends against morality 


“by according to dishonest assessees who have 


evaded payment of tax, immunities and ex- 
emptions which are denied to honest tax 
payers. Those who have broken the law and 
deprived the State of its legitimate dues are 
given benefits and concessions placing them 
at an advantage over those who have ob- 
served the law and paid the taxes due from 
them and this, according to the- petitioners, 
is clearly immoral and unwarranted by the 
Constitution. We do not think this conten- 
tion can be sustained. It is necessary to re- 
member. that we are concerned here only 
with the constitutional validity of the Act 
and not with its morality. Of course, when 
we sav this we do not wish to suggest that 
morality can in no case have relevance to the 
constitutional validity of a legislation. There 
may be cases where the provisions of a sta- 
tute may be so reeking with immorality that 
the legislation can be readily condemned as 
arbitrary or irrational and hence violative of 
Article 14. But the test in every such case 
would be not whether the provisions of the 
statute offend against morality but whether 
they are arbitrary and irrational having re- 
gard to all the facts and ‘circumstances of 
the case. Immorality, by. itself is not a 
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ground of constitutional challenge and it 
obviously cannot -be, bccause morality is 
essentially a subjective value, except in so 
far as it may be reflected in any provision 
of the Constitution or may have .crystallised 
into some well-accepted norm of special 
behaviour. Now there can be no doubt that 
under the provisions of the Act certain im- 
munities and exemptions are granted with a 
view to inducing tax evaders to invest their 
undisclosed money in special bearer bonds 
and to that extent they are given benefits 


and concessions which are denied to those. 


who honestly pay their taxes. Those who 
are honest and who observe the law are 
mulcted in paying the taxes legitimately due 
from them while those who have broken the 
law and evaded payment of taxes are allow- 
ed by the provisions of the Act to convert 
their black money into ‘white’ without pay- 
ment of any tax or penalty. The provisions 
of the Act may thus seem to be putting pre- 
mium on dishonesty and they may not, with- 
out some justification, be accused of being 
tinged with some immorality, but howscever 
_|regrettable or unfortunate it may be, they 
had to be enacted by the legislature in order 
to bring out black money in the open and 
canalise it for productive purposes. Notwith- 
standing stringent laws imposing severe penal- 
ties and vigorous steps taken by the tax ad- 
ministration to detect black money and de- 
spite various voluntary disclosure schemes 
introduced by the Government from time to 
time, it had not been possible to unearth 
black money and the menace of black money 
had over the years assumed alarming pro- 
portions causing havoc to the economy of 


‘the country and the legislature was therefore ` 


constrained to enact the Act with a view to 
mopping up black money so that instead of 
remaining idle, such money could be utilised 
for productive purposes. 
black money was an obstinate economic pro- 
blem which had been defying the Govern- 
ment for quite sometime and it was in order 
to resolve this problem that, other efforts 
having failed, the legislature decided to enact 
‘the Act, even though the effect of iis provi- 
sions might be to confer certain undeserved 
advantages on tax evaders in possession “of 
black money. The legislature had obviously 
only two alternatives: either to allow the 
black money to remain idle and unproduc- 
tive or to induce those in possession of it io 
bring it out in the open for being utilised for 


productive purposes. The first alternative 


would have left no choice to the Government 
but to resort to deficit financing or to impose 


a heavy dose of taxation. The former.would , 
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have resulted in .inflationary pressures . affect- 
ing the vulnerable sections of the society 
while the latter would have increased the 
burden on the honest tax payer and Perhaps 
led to greater iax evasion. The legislature 
therefore decided to adopt the second alterna- 
tive of coaxing persons in possession of black 


- money to disclose it and make jt available . 


to the Government for augmenting its re-. 
sources for productive purposes and with 
that end in view. enacted the Act providing 
for issue of special bearer bonds. It may be 
pointed out that the idea of issuing special 
bearer bonds for the purpose of unearthing 
black money -was not a brain wave which 
originated for the first time in the, mind of 
the legislature in the year 1981. The sug- 


_gestion for issue of special bearer bonds was 


made as far back as 1950 by some of the 
members of the provisional Parliament, 
notably those belonging to the opposition 
and the Government was repeatedly asked 
why it was not issuing special bearer bonds 
in order to absorb the liquidity and thereby 
control the inflationary pressures in the. 
country. Though the majority of the mem- 


bers of the Wanchoo Committee expressed 


themselves against the issue of special bearer 
bonds, Shri Chitale, a member of that Com- 
mittee wrote a dissenting note in which he 
suggested that special bearer bonds should. 
be issued. We may point out that the majo- 
tity members of the Wanchoo Committee 
were against issue of special bearer bonds 
for the purpose of mopping up black money, 
because they apprehended certain abuses to 
which special bearer bonds might be subject-. 
ed, but as we have already pointed out while 
discussing the true meaning and legal effect 
of the provisions of the Act, we do not think 
that there is any scope for such abuses, for 
the legislature has, while, enacting the’ provi- 
sions of the Act, taken care to see that such 
abuses are reduced to the minimum, if not 
eliminated altogether. 


18. It is true that certain immunities and 
exemptions are granted to persons invésting 
their unaccounted money’ in purchase of spe- 
cial bearer bonds but that is an inducement 
which has to be offered for unearthing black 
money. Those who have successfully evaded 
taxation and concealed their income or 
wealth despite the stringent tax laws and the 
efforts of the tax department are not likely - 
to disclose their unaccounted money with- 
out ‘some inducement by way of immunities 
and excéptions and it must necessarily be 
left" to the legislature to decide what im- 


_munities and exemptions would he sufficient 


for the purpose. It would .be. outside the 
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province of the Court “to consider’ if any 
particular immunity or exemption is neces- 
sary or not for the purpose of inducing dis- 
_ closure of black money. That would depend 
“upon diverse fiscal and economic considera- 
tions based on practical necessity and ad- 
ministrative expediency and would also in- 
volve a certain amount of experimentation 
on which the Court would be least filted to 
pronounce. The Court would not have the 
Necessary competence and expertise to ad- 
judicate upon such an economic issue. The 
Court cannot possibly assess or evaluate what 
would be the impact of a particular immunity 
or exemption and whether it would serve 
the purpose in view or not. There are so 
many imponderables that would enter into 
the determination that it would be wise for 
the Court not to hazard an opinion where 
even economists may differ. The Court must 
while examining the constitutional validity of 
a legislation of this kind, “be resilient, not 
tigid, forward looking, not static, liberal, not 
verbal” and the Court must always bear in 
mind the constitutional proposition enun- 
ciated by the Supreme Court of the United 
States in Munn v. Illinois 94 US 13, namely, 
that “Courts do not substitute their social 
and economic beliefs for the judgment of 
legislative bodies”. ‘The Court must defer to 
legislative judgment in matters relating to 
social and economic policies and must not 
interfere, unless the exercise of legislative 
‘judgment appears to be palpably arbitrary. 
The Court should constantly remind itself of 
whai the Supreme Court of the United States 
said in Metropolis Theater Co. v. City of 
Chicago, (1912) 57 L Ed 730: “The problems 
of Government are practical ones and may 
justify, if they do not require, rough ac- 
commodations, illogical it may be, and un- 
scientific. But even such criticism should not 
be hastily expressed. What is best is not 
always discernible, the wisdom of any choice 
may be disputed or condemned. Mere errors 
of Government are not subject to our judi- 
cial review.” It is true that one or the other 
of the immunities or exemptions granted 
under the provisions of the Act may be 
taken advantage of by resourceful persons 
by adopting ingenious methods and devices 
with a view to avoiding or saving tax. But 
that cannot be helped because human in- 
genuity is so great when it comes to tax 
avoidance that it would be almost impossible 
to frame tax legislation which: cannot be 
‘abused. Moreover, as already pointed out 


above, the trial and error method is inherent 
in every legislative effort to deal. with an 


obstinate social or economic issue’ and if it- 
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~is found that any: immunity: or exemption 


granted under the Act is being utilised for 
tax evasion or avoidance not intended by the 
legislature, the Act can always be amended 
and the abuse terminated. We are accord- 
ingly of the view that none of the provisicns 
of the Act is violative of Article 14 and its 
constitutional validity must be upheld. 


19. These were the reasons for which we 
passed our order dated 2nd September, 1981 
rejecting the challenge against the constitu- 
tional validity of the Ordinance and the Act 
and dismissing the writ petitions. Since 
these writ petitions are in the nature of 
public interest litigation, we directed that 
there should be no order as to costs. 


GUPTA, J. (Minority view — 13th Nov., 
1981} :— 20. I was unable to share the view 
taken by the majority in disposing of these 
writ petifions on Sept. 2, 1981 that “neither 
the Special Bearer Bonds (Immunities and 
Exemptions) Ordinance, 1981 nor the Special 
Bearer Bonds (Immunities and Exemptions) 
Act, 1981 is violative of Art. 14 of the Con- 
stitution”, and I made the following order on 
the same day :— 


“I have come to the conclusion that the 
Special Bearer Bonds (Immunities and Exemp- 
tions) Ordinance, 1981 and the Special Bearer 
Bonds (Immunities and Exemptions) Act,’ 1981 
violate Article 14 of the Constitution and are 
therefore invalid. I would allow the writ 
petitions with costs. 

I shall give my reasons later.” 


21. Here briefly are my reasons. 

22. ‘These five writ petitions question the 
constitutional validity of the Special Bearer 
Bonds (Immunities and Exemptions) Ordi- 
nance, 1981 and Special Bearer Bonds (Im- 
munities and Exemptions) Act, 1981. The 
Ordinance which was promulgated by the 
President on Jan. 12, 1981 was repealed and 
replaced by the Act. The Act received the 
President’s .assent on March 27, 1981. Sec- 
tion 1 (3) of the Act says that it shall be 
deemed to have come into force on Jan. 12, 
1981. The provisions of the Ordinance and 
the Act are similar except that Section 4 (c) 
of the Act is worded slightly differently from 
the corresponding provision of the Ordinance 
but the difference is not material and I shall 
hereinafter refer to the provisions of the Act 
only. 

23. As the long title of the Act shows, if 
is is “An Act to provide for certain im- 
munities to holdefs of Special Bearer Bonds, 
1991 and for certain exemptions from the 
direct ‘taxes in. felation to’ such Bonds and 
for” matters connected therewith.” -The pur- 
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ing from the preamble is :— 

“Whereas for effective economic and social 
planning it is necessary to canalise for pro- 
ductive purposes black money which ‘has :be- 
come a_ serious at to the national 
economy; 

And whereas with A view to such canalisa- 
tion the Central Gevernment has decided to 
issue at par certain: bearer ‘bonds ‘to be known 
as the Special bearer Bonds, 1991 of the face 
value. of ten thousand rupees and redemption 
value, after ten years, of twelve thousand 
rupees; i 

And whereas it is expedient to provide for 
certain immunities and exemptions to render 
it possible for persons in possession of black 
money to invest the same in the said Bonds :” 
The preamble thus takes note of the fact that 
black money has become a serious threat to 
national economy and says that to make 
economic and social’ planning effective it is 
Necessary to canalise this black money for 
productive purposes. ‘The Act does not at- 
tempt to define black money. The Direct 
Taxes Enquiry Committee set up by the Gov- 
ernment of India in 1970 with Shri K. N. 
Wanchoo, retired Chief. Justice of the Su- 
preme Court of India, as Chairman explains 
-what the term black money means in its final 
report submitted in Dec., 1971: : 

“It (black money) is, as its name ‘suggests, 
‘tainted’ money — money which is not clean 
or which has a stigma attached to it ......... 
Black is a colour which is generally associated 
with evil. ‘While it symbolises something 
which violates moral, social or legal norms, 
it also suggests a veil of secrecy shrouding 
it. The term ‘black money’ consequently has 
both these implications. It not only stands 
for money earned by violating legal provi- 
sions — even social conscience — but also 
suggests that such money is kept secret and 
not accounted for. 


Today the term ‘‘black money’ is generally ` 


‘used to denote unaccounted money or con- 


cealed income and/or undisclosed wealth, as 


well as money involved in transactions wholly 
or partly suppressed.” 

The Act contains nine sections. The ‘'séc- 
tions that are relevant for the present --pur- 
pes are set out below. 

. “Immunities. (1) Notwithstanding any- 
‘ha contained in any other law for the time 
-being in force, — 

‘(a) no person who has subscribed to ‘or. has 
otherwise acquired Special Bearer -Bonds 
shall be required to ‘disclose, for any purpose 
whatsoever, the nature and source of ac- 
quisition of such Bonds; 
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(b) no inguiry' or investigation shall be 
commenced against any person under any 
guch law on the ground that such person has 
subscribed to or has otherwise aeamrod Spe- 
cial Bearer Bonds; and 

(c) the fact that a person‘ fas subscribed 
to or has otherwise acquired Special Bearer 
Bonds shall not be taken into- account and 
shall be inadmissible as evidence in any pro- 
ceedings relating to any offence or the im- 
position of any penalty under any such law. 

(2) x | x “x 

4. Acquisition, etc. of Bonds not to be 
taken into account for, certain proceedings.— 
Without prejudice to ‘the generality of. the 
provisions of Section 3, the subscription to, 
‘or acquisition of, Special Bearer Bonds by 
any person shall not be taken into account 
for the purpose of any proceedings under 
the Income-tax Act, '1961 (hereinafter re- 
ferred to as the Income-tax Act), the Wealth-; 


. tax Act, 1957. (hereinafter referred to as the 


‘Wealth-tax Act) or, the Gift Tax Act, 1958 
(hereinafter referred to as the Gift Tax Act) 
and, in particular, no, person who has sub- 
scribed to, or has otherwise acquired, the 
said Bonds shall be entitled — 


(a) to claim any set-off or relief in any as- 
sessment, re-assessment, appeal, reference or 
other proceeding under tbe Income-tax Act 
or to reopen any asscssment or re-assessment 


‘made under that Act on the ground that he 


has subscribed to or has otherwise acquired 
the ‘said Bonds; . 

(b) to claim, in rélation to any period 
before the date of ‘maturity of the said 
Bonds, that any asset’ which is includible in 
‘his net wealth for any assessment year. under 
the Wealth-tax Act has been converted into 
the said Bonds; or 

(c) to claim, in relation to any period be-. 
fore the date of maturity of the said Bonds,’ 
that any asset held by him or’ any sum 
credited in his books' of account or other- 
wise held by him’ represents the consideration 
receivéd by him for the transfer of the said 
Bonds. i 

5. Amendment of Act 43 of 1961.— In the 
Income-tax Act  ' 

(a) in section 2, in Clause (14), after sub- 
Clause (iv), the following sub-clause shall be 
inserted, namely :— 

“(v) Special Bearer Bonds, 1991, Tad by 
the Central Governments ni 


{b) in Section 10, in, Clause (15), after sub- _ 
clause (ia); the following sub-clause shall be ” 
inserted, namely : — ; 

“Gb) premium ‘on the paren of Spe 
cial Bearer Bonds, 1991;” 


i 
1 
$ 


1981 - 


6. Amendment of Act 27 of ..1957-—~ In 
Section 5 of the .Wealth-tax Act, in sub-sec- 
tion (1), after Clause (xvia), the following 
clause shall be inserted, namely.:— 

=" “(xvib) Special Bearer Bonds, 1991”; ` 

7. Amendment of Act 18 of 1958— .In 
Section 5 of the Gift Tax Act, in sub-sec. (1), 
after Clause (iiia), the following chase shall 
be inserted, namely :— 

“(iiib)} of property in’ the form of Special 

Bearer Bonds, 1991”; 
The marginal notes against ‘Sections 5, 6 and 7 
indicate that these sections are amendments 
respectively of the Income-tax Act of .1961, 
Wealth-tax Act of 1957 and Gift Tax Act 
of 1958. Section 5 excludes: Special Bearer 
Bonds, 1991 from the capital asset of an as- 
Sessee and exempts the premium payable on 
the redemption of the Bonds from income- 
tax. Section 6 exempts the Bonds -from 
zWwealth-tax. Section 7 exempts from gift-tax 
* property in ‘the, form of these Bonds. 


24. The Act has beer -challenged mainly 
on the ground that it infringes Art. 14. of the 
Constitution. Article 14 forbids class legisla- 
tion but permits classification. Permissible 
classification, it is well established, must 
satisfy two conditions which .Das J. enun- 
ciated in State of West Bengal v. Anwar. Ali 
Sarkar, 1952 SCR 284: (AIR 1952 SC 75 
at p. 93) as follows:— — f 
“(1) that the’ classification must be found- 
ed on an intelligible differentia which dis- 
tinguishes; those that are ronpi together 
from others and, 
(2) that the differentia must have a rational 
relation to the object Sought to be -achieved 
by the Act.” 
The ‘immunities provided by the- impugned 
Act are clearly for the benefit of those who 

ave acquired the Bonds with black money: 
"Clauses (a), (b} and (c) of Section 3 (1) pro- 
vide for these immunities “notwithstanding 
anything contained in any other law for the 
time being in force.” Clause (a) states that 
no holder of Special Bearer Bonds shall be 
required to disclose for any purpose the 
nature and source .of acquisition of the 
Bonds. Clause (b) forbids commencement 
of any enquiry or investigation ‘under any 
law against a person on the ground that he 
has subscribed to or otherwise acquired the 
Bonds. Under Clause (c) the fact that a per- 
son has subscribed to or otherwise acquired 
Special Bearer Bonds shall be inadmissible in 
evidence and cannot be taken into account 
“jn any proceeding relating to any offence or 
the imposition of any penalty under any law. 
None of these immunities is required by a 
person who thas. paid ‘white’ money, that is, 
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money tiat has been accounted: for, to ac- 

quire the Bonds: ‘Fo. a person: who hag dis- 
closed the source of acquisition of the Bonds, 
these immunities are of no use: : Section 4 
makes. it clear that the immunities conferred 


-by the Act are of use. only to those who . 


have acquired the Bonds with unaccounted: 
money. Sec, 4 states thatthe fact that one 
has subscribed toor. otherwise acquired the 


. Bonds shall not be taken into account in any 


proceedings under the E-T. Act, 1961, the 
W.-F. Act, 1957 and the G. T. Act, 1938. and 
goes on to provide. specifically that no onz 
shall be entitled to: 

(a) any manner of relief under the Income: 
tax. Act on the ground that’ he has acquired: 
the Bonds; or 

(b) claim. that any asset belonging to him ` 
which formed part of his net wealth in any 
period before the maturity’ of the Bonds, has 
been converted: into such Bonds; or 

{c) claim that any asset held by him or 
any sum ‘of money credited in his books of 
account or otherwise held by him in the 
aforesaid period is the consideration received 
by him for the transfer of the Bonds. 

Mr. Salve appearing for the petitioners in- 
Writ Petitions Nos. 863 and 994 of 1981 con- 
tended that Section 4 (c) ‘did not constitute 
absolute bar to the assessee seeking tc prove 
that the said sum or asset represents the sale 


“price of Special Bearer Bonds; on behalf of 


the Union of India it was asserted that this 
was an absolute bar. In view of the con- 
clusion I have reached, F do not propose to 


-decide the point and I shall proceed’ on the 
‘basis. that it is an absolute bar. 


It is ap- 
parent from Cls. (a) to (c): of Section 4 that 
the rights. they. deny affect only those who 
have disclosed their source of acquisition of 
the Bonds. Those in whose case the source 
of acquisition has not been. detected are not 
affected by the prohibition’ contained im S. 4. 
The impugned Act denies-to those who- have 
acquired. the Bonds not with black. money 
any relief under the Income-tax: Act or the 
Wealth-tax Act or any benefit in any other 
way claimed on the ground that they are 
holders of Special Bearer Bonds, and the.re- 
lief and the benefit denied to them have been 
made available to those who have acquired 
the Bonds with black money by ignoring the 
source of acquisition in their case. 

25. The Act thus distinguishes Peroci 
two classes of holders of Special Bearer 
Bonds: tax-evaders. and honest tax-payers. 
Has this classification: a. rational relation to 
the- object. of the Act? The object, as. already. 
noticed, is to canalise black money for: pro- 
ductive. purposes » to make. economic.’ and 
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social planning effective. - if the’ exemptions 
and immunities conferred by’ the Act are 
sufficiently attractive to induce tax-evaders to 
acquire Special Bearer Bonds, they will re- 
main as attractive even if all these benefits 
were granted to those who will pay ‘white’ 
money for the Bonds. Denial of these bene- 
fits to those who have acquired the Bonds 
with money which has been accounted for 
does not in any’ way further the object of 
canalisation of black money for productive 
purposes. The discrimination in favour of 
black money therefore seems to be obvious. 
Jt was however argued. that no. one would 
be inclined to invest ‘white’ money for Spe- 
cial Bearer Bonds which carry cniy 2 per 
cent annual interest. I do not think this is a 
consideration -which could justify the dis- 
crimination. Apart from that, a return of 
2 per cent simple interest per annum is not 
a correct measure of the actual advantages 
conferred by the Act. Taking into account 
the income-tax and the wealth-tax savings if 
one did not have to pay any tax on .the 
amount with which Special Bearer Bonds 
were acquired — purchasers of the Bonds 
with black money did: not — and the tax 


freé premium on the bonds, the actual re- ' 


turn would be many times more than 2 per 
cent simple interest per annum. It. must 
-|therefore be held that the basis on which the 
holders of Special Bearer Bonds have been 
classified to’ give certain advantages to one 
class and deny them to the other, has no 
rational nexus with the object of the Act. 


26. The matter has another aspect. The 
classification of holders of Special Bearer 
Bonds into tax-payers and tax-evaders does 
disclose a basis. Would it be an acceptable 
argument to say that this basis has a rela- 
tion. to the object of the Act because the 
black money invested in Special Bearer 
Bonds by tax-evaders could be utilised for 
` productive purposes for, ten years and that 
both the conditions of a valid classification 
: were thus satisfied?. I am afraid not. In 
State of West Bengal v. Anwar Ali Sarkar, 
(AIR 1952 SC 75 at P. 93), Das J. points 
out: 


“The differentia which is the basis of the 
classification and the object of the Act ‘are 
distinct things and what ‘is necessary is that 
there must. be a nexus between them: In 
short, while the Article (Art. 14) forbids class 
legislation in the sense of making improper 
discrimination by conferring privileges or im- 
posing liabilities upon persons arbitrarily. se- 
lected out of a large number of other persons 
similarly situated in relation to the- privileges 
sought’ to be conferred or the liability pro- 
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posed to.. be - ee :ı it. does not. forbid 
classification ‘for the purpose of legislation 
In Anwar Ali Sarkar’s’ case the constitutional 
validity’ of the West Bengai Special Courts” 
Act (X of 1950) constituting Special Courts 
and empowering the State Government to 
refer ‘cases’ or ‘offences’ cr ‘classes of cases’ 
or ‘classes of offences’ te such Courts was 
in question. The object of the West Bengal 


_ Act was to provide for the speedier trial of 


certain offences. 
p. 95): à 


“To achieve this abjedi, offences or cases 

have to be classified upon. the basis of some 
differentia which will distinguish those 
offences or cases from others and which will 
have a reasonable relation to the recited 
object of the Act. The differentia and the 
being, as I have said, different 
elements, it follows that the object by itself 
cannot be the basis of the classification of 
offences or the cases, for, in the absence of 
any special circumstances which may dis- 
tinguish one offence or one class of offences 
or one class of cases:from another offence, 
or class of offences or ‘class of cases, speedier 
trial is desirable in the disposal of all offences 
or classes of offences or classes of cases,” 
If the differentia, that is, the basis of 
classification, and the object of the Act are 
distinct things, it follows that it is not enough 
that the differentia should have a nexus with. 
the object, but it should alsó be intelligible. 
The presence of some characteristics in one 
class which are not found in another is the 
difference between the two classes, but a 
further requirement is that this differentia 
must be intelligible. If the basis of classifica- 
tion is on the face of it arbitrary in the sense 
that it is palpably unreasonable, I'do not 
think it is possible to: call the differentia in-3 
telligible. The following passage from the 
judgment of Bose, J. in Anwar Ali Sarkar’s 
case (AIR 1952 SC 75 at p. 102) illustrates, 
the point: 

“I can conceive of cases where there is the 
utmost good faith and | where the classification 
is scientific and rational and yet which would 
offend this law, Let.us take an imaginary 


Das, J. observes further (at 


‘case in which a State legislature considers 


that all accused persons whose skull measure- 
ments are below a certain standard, or who 
cannot pass a given, series of intelligence 
tests, shall be tried summarily whatever the 
offence on the ground that the less compli- 
cated the trial the fairer it is to their sub-- 
standard of intelligence. Here is classifica- 
It is scientific, and systematic. The 
intention. and motive are good. There is no 


` 
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question, of -favouritism, and yet I can hardly 
believe that-such a law would be allowed :to 
stand. But what would be the true basis of 
_-the’ decision ?. ‘Surely simply ‘this that the 
™ Judges arouse not consider that fair and 
proper.” : 
The scope of Article 14 was further elabo- 
tated in some of. the. later decisions of this 
Court.. This is what Bhagwati, J. speaking 
for. himself and Chandrachud and Krishna 
Iyer, JJ. in E..P. Royappa, v. State of Tamil 
Nadu, .(1974) 2 SCR ‘348 : (AIR 1974 SC 
555 at p. 583) says: 
“We cannot countenance any attempt to 
truncate its all-embracing scope and mean- 


‘ing, for to do so would be to violate its 


~ 


R 
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activist magnitude. Equality is a dynamic 
concept with many aspects and dimensions 
and-it cannot -be “cribbed, cabined and con- 
fined” within traditional and doctrinaire 
From a positivistic point of view, 
equality is antithetic to arbitrariness. In fact 
equality- and arbitrariness are sworn enemies; 
one, belongs to the rule of law in a republic 
while the other, to the whim and caprice’ of 
an absolute monarch. Where an act is arbi- 
trary it is implicit in it that it is unequal both 
according to political logic and constitutional 
law and is therefore violative of Art. 14 ...... = 
Bhagwati, J. reiterates in Maneka Gandhi v. 
Union of India, (1978) 2, SCR 621.: (AIR 
1978 SC 597) what he had said in Royappa’s 
case -and adds (at p. 624): 

. “The principle of reasonableness, which 
legally as well as ‘philosophically, is an essen- 
tial element of equality ‘or non-arbitrariness 
pervades Article 14 like a brooding omni- 
presence ..... cee” 

- 27: To pass the test of reasonableness if 
it was enough that there should be a differ- 
entia which should have some connection 
*with the object of the Act, then these ob- 
servations made in Maneka Gandhi and 
Royappa would be so much wasted eloquence. 
The decisions of this -Court insist that the 
differentia must be intelligible and the . nexus 
rational, and the observations quoted above 
would seem to be appropriate only if we 
attach some significance to the words ‘intel- 
ligible’ and ‘rational’. -The question however 
remains: when is one justified in describing 
something as arbitrary or unreasonable ? 
Terms like ‘reasonable’, ‘just’ or ‘fair’ derive 
their significance from the existing social 
conditions. W. Friedmann in his “Legal 
Theory” (Sth Edn. page 80) points out that 
expressions like “a reasonable and fair price” 
or a “fair and equitable” restitution means 


“nothing, except in conjunction with the social 
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conditions of the fime”.. -Brandeis, J. in his 
opinion in Quaker City Cab Co. v. Common- . 
wealth of Pennsylvania, (1927) 72 Law Ed 

927. explains when a classification shall be 
reasonable: “We call that action reasonable 
which an informed, intelligent, just-minded, 


civilized man could rationally favour.” 
Bose, J. in Anwar Ali Sarkar’s case says 
much the same thing in holding that the 
West Bengal Special Courts Act of 1950 


offends Art. 14: 

“We find men accused of heinous crimes 
called upon to answer for their lives and 
liberties. We find them picked out from their 
fellows, and however much the new proce- 
dedure may give them a few crumbs of ad- 
vantage, in the bulk they are deprived of 
substantial and valuable privileges of defence 
which others, similarly charged, are able to 
claim. It matters not to me, nor indeed to 


, them and their families and their friends, 


whether this be done in good faith, whether 
it be done for the convenience of Govern- 
ment, whether the process can be scientifi- 
cally classified and labelled, or whether it is 
an experiment ‘in speedier trials made for the 
good of society at large. It matters not how 
lofty and laudable the motives are. The 
question with which I charge myself is, can 
fairminded, reasonable, unbiased and resolute 
men, who are ‘not swayed by emotion or pre- 
judice, regard this with equanimity and call it 
reasonable, just and fair, regard it as that 
equal'treatment and protection in the defence 
of liberties which is expected of a sovereign 
democratic republic in thé conditions which 
obtain in India today ?” 

28. Keeping in mind these observations 
on what is reasonable, is the basis on which 
the holders of Special Bearer Bonds: have 
been classified into two groups, honest tax- 
payers and -tax-evaders, intelligible? What 
is arbitrary and offends Art. 14, cannot be 
called intelligible. It is‘clear from the pro- 
visions of the Act set out earlier that the ad- 
vantages which the tax-evaders derive from 
the immunities provided by the Act are not 
available to those who have acquired the 
Bonds with ‘white’ money. The Act pro- 
mises anonymity and security for tax-evaders. 
No question can be asked as to the. nature 
and source of acquisition or possession of 
the Bonds. The Bonds can be transferred 
freely, and the apprehension expressed by the 
petitioners cannot be said to be baseless that 


. passing from hand to hand the Bonds are. 


likely to operate as parallel currency and bei 
used for any kind of transaction. From ai. 
ua of the preamble of ‘the Act it ‘does 


eo 


she 
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not seem that the object of the Act was only 
to. enable the Central Government to have 
some use for 10 years of the black money 
which is said to have. “become. a serious 
threat tothe national economy”. As I read 
the preamble the purpose of the Act is:: to 
unearth black money and use it for produc- 
tive purposes for effective economic and 
social planning. If that be the object of the 
Act, it. is difficult to seé how its provisions 
held to achieve the intended purpose. . The 
Act discloses a scheme, which enables tax- 
evaders to convert black money into white 
-after 10 years-and in the meantime use’ the 
Bonds as parallel currency initiating | a chain 
of black, money investments. There is. no 
provision in the Act. requiring that on matu- 
rity of the Bonds their holders would have 
to disclose. their identity, which means that 
if after 10 years black money .which had 
taken the shape of Special Bearer Bonds goes 
underground again. and retain its. colour, 
there is' nothing to prevent it. There: is 
nothing in the scheme to halt generation | of 
black money which threatens- the national 
economy. . Some people by successful evasion 
manoeuvres are able to throw the burden, of 
taxation off their own shoulders which means 


` a greater burden. on the honest tax-payers and, 


this leads to economic. imbalance., On. the 
effect-of giving concessions to. such unscrupul- 
ous -tax-evaders in preference to the honest 
tax-payers, Mr..R. K. Garg appéaring:in per- 
son and Mr. Salve both repeated what the 
Direct Taxes Enquiry. Committee's . final: re~, 
port says: ‘“Resorting to ‘such a measure 
would only shake the confidence of 


_ the honest tax-payers in the’ capacity. of. the 
` Government to deal with the law breakers 


and would invite contempt for its enforce- 
ment miachinery.”, Counsel for the peti- 
tioners submitted . further that measures like 
the Special Bearer Bonds ‘Scheme. would: 
tempt more people to evade taxes and instead 
of serving a legitimate public interest would 
grievously damage it « . T a 


29. It has been TERY ‘out ‘that, ‘there 
haye been voluntary disclosure schemes in 
the: ‘past, 


only , exempts. the unaccounted” money in the 
shape of Special Bearer Bonds. from all’ taxes 
but provides also for tax-free” premium on it: 
According to the petitioners, if the éarlier 
schemes have been conciliatory, the present 
scheme amounts to capitulation | to ‘black 
money.«; I asked the Attorney General if it 
was his case that all attempts ‘to unearth, 
black money had failed and’ the present 
scheme was the only course open. His 
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answer ‘was.that that was not his case.. The 
affidavit filed on behalf of the Union of 
India also.. does not ‘make such a case. 
Clearly, the impugned :Act. puts a premium 
on dishonesty: without even: a justification of ” 
necessity — that the situation in the country 
left no option. - 


30. ‘The Act has been criticised as immoral 
and ‘unethical. “Any law that rewards law 
breakers and tax dodgers is bound to invite 
such criticism. Should'the Court concern it- 
self with questions of morality and ethics in 
considering the constitutional. validity of an 
Act? Of course no law can be struck down 
only on the’ ground that it-is unethical. How- 
ever as Friedmann in! his “Legal Theory” 
(page 43) says “There cannot be — and there. 
never has been — a complete separation of 
law and morality, “Historical and ideological 
differences concern the’ extent to which the 
norms of the social order are absorbed into 
the legal order.” It has been held by this 


. Court in Royappa, (AIR 1974 SC 555) and 


Maneka Gandhi, (AIR. 1978 SC 597) that 
the principle: of reasonableness is an essen- 
tial element of equality: - The concept of re- 
asonableness does ‘not! exclude notions of 
morality and_ethics. Ido‘ not see ‘how. it can 
be disputed that ‘in ‘the circumstances of a 
given'case considerations. of morality and 
ethics may have a bearing on the span: 
ness of. the law in question. - 

31. Having regard to the provisions of the 
impugned’ Act which I' have discussed -above 
and the object of the ‘Act to which I have 
referred, is ‘it possible to say that it is re- 
asonable to classify the holders of Special 
Bearer . Bonds into honest tax-payers and 
tax-evaders for-" the purpose of conferring 
benefits on ‘the taxtevaders and deny- 
ing them to“ those , who' have honestly, 
paid their taxes, especially when ‘a measure 
appeasing “fhe tax-evaders' to the extent the 
scheme in question does is not claimed as 
unavoidable’? ~ The informed, fair-minded, 
civilized- man’ on: whose judgment ‘both Bran- 
deis J, and Bose J. rely, would he ‘have: 
found’ the’ basis: oft’ the - classification intel~ 
ligible? “The questions’ answer -themselves,. 


the -arbitrary ‘charactér of the differentiation’ 


is' so obvious. I do not think it is possible 
to take the rhetoric of ‘Royappa’ and Maneka 
Gandhi seriously ‘arid find. ‘that the nc passes 
the tést of ‘reasonableness. 

" 32. What I have said ‘above on the Spe- 


cial Bearer’ Bonds ‘Scheme should not be read X 


as an expression “of opinion on the wisdom of 
the Government policy — ‘that the scheme is 
not thé ‘best in’ the’ ¢irciimstances. My con- 
clusion is based not on what the policy of 


Z 
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the Government is. but on what the. equality: 
clause im Art. 14. requires, . 

33. Having held ‘that ` the Special Bearer’ 
= Bonds. (immunities dnd ` -Exemptions ` Ordi- 
nance, 1981 and the Special Bearer ` Bonds 
(Immunities and Exemptions) Act, 198t are 


invalid on the ground that they infringe Arti- 


cle 14 of the Constitution, I do not find it 
necessary to consider whether Special Bearer 
Bonds (Immunities and. Exemptions) Ordi- 
nace, 1981 is outside the ordinance “making 
power of ‘the President under Art. 123 of 
the Constitution. i 
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+ _ Bombay)* 
A. D. KOSHAE, V: BALAKRISHNA - 
` BRADI AND: R. B. MISRA, JJ. 

Civil Appeal’ No. 1484- of 1971, D/- 16-10-: 
1981. 

M/s. Tata. Engineering and Locomotive Co. 
Ltd., Appellant v. Their EAR Respon- 
dents. 


(A) Industrial Disputes de a4 of 1947, 


Section 2 (p) — Settlement — Proof — Onus 


— Unions: of workers —— Union challenging 
settlement not proving that signatures. of 
workmen appearing underneath declaration 
was forged or fictitious 
signatory to- declaration that he was member 
of Union entering settlement has to be taken 


at ity face value and presumed to: be correct. 


- (Para 4y 
œ) Industrial Disputes Act (14,. of ` 1947), 


? Ss, 18 (1).and 2 (p) — Settlement’ between, 


company and workers — Arrived at by vast 
majority of workers — Refusal by. "small 
number of. workers — Settlement does not 
cease to be. just. and fair. - 

If. the. settlement had, heen arrived ‘at be- 
tween the company and- the- union- of .the 
workers by a vast majority .of- the. concerned 
workers with their eyes open and ,was also 
accepted by them in its totality... it. must ‘be 
presumed to be just and fair and-.not liable 
to be ignored merely because a small number 
of workers. were: not parties tonit or refused 
to accept it, or because the: tribunal was of 
the opinion that the workers deserved. margi- 


————— a 
* Award in Referénce, No.” I T.. No. 123 of 
1968,. DE 30-4-1971. i n 
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— Assertion ‘by each 
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naily- higher emolument , than they them- 
selves thought they did, A settlement can- 
not be-.weighed in any golden scales and the 
question whether it is just-and fair, has to b> 
answered on the basiz of principles different 
from those. which come into play when. an 
industrial : dispute is under adjudication. 
AIR 1977. SC 322, Rel. on. (Para 6) 

When the settlement is just and fair and 
is arrived at by a union representing 
majority workmen, the. question ‘of acquies- 
cence to the settlement. by the workmen does 
not arise. AIR 1975. SC 171 and AIR 1978 
SC .828, Distinguished. . (Para 7) 
Cases Referred: Chronological Paras 


AIR 1978 SC 828 : (1978) 3 SCR 535: 1978 
Lab IC 637 7 

AIR 1977 SC 322: a977) 2 SCR 15: 1977 
Lab IC 162 > 

AIR 1975 SC 171: 
Lab IC 137 | 


Mr. M. Ce Bhandare and Dr. Y. S. eile 
Sr. Advocate with M/s. O. C, Mathur, K. J. 
John and J. S..Sinha, Advocates with them 
for Appellant; M/s. Jitendra Sharma and 
Janardan Sharma, Advocates (for No. 1). 
and Mr. K. Rajendra Choudhary, Advocate 
(for No. 2), for Respondents. 


KOSHAL, J.:— This is an appeal by spe- 
cial leave against an award dated 15th June, . 
1971 (30-4-1971) of the Industrial Tribunal, 
Maharashira (the Tribunal, for short), de- 
ciding a reference made to it under Cl. (d) 
of sub-section’ (1) of Section 10 of the In- 
dustrial Disputes Act (hereinafter called the 
Act) requiring adjudication of demands raised 
by the workmen of the Tata Engineering and’ 
Locomotive Company Limited (Machine’ 
Tools Division), Chinchwad (hereinafter re- 
ferred to as the Company). 

2. The facts leading to this appeal may’ 
be briefly set out.’ The Company came ‘into 


6 
(1975) 2 SOR ae ed 


. existence under an order passed by the High: 


Court of Maharashtra on the 27th June, 1966 
directing amalgamation of two. pre-existing 
concerns, one having the same name as the 
Company and another known as the. Investa 
Machine. Tools and Engineering Company. 
After. the amalgamation .a section of the 
workers. of. the Company formed a union 
known: as Telco:.Kamgar ; Union (for short, 
the. Telċo: Union) which was registered. as, 
such :on the 2nd June, 1967; but which, even, 
before that, submitted a charter of demands 
to the Company 'on the Ist May, 1967. Sub: 
sequently other workers of the Company 
established:.another union--named__the Telco, 
Kamgar Sanghatana_ (hereinafter. called the 
Sanghatana) which. presented another set oË 
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demands to the Company on the-29th- Sept., 
1967. A settlement was reached in concilia- 
tion proceedings in relation to the demands 
last mentioned in the 3rd ‘Oct.; 1967. Being 
dissatisfied with the attitude of the Assistant 
Labour Commissioner, Poona who acted ‘as 
the Conciliation Officer, the Telco Union ap- 
. proached the State Government who made 
the reference culminating in the impugned 
award, i 
3. The reference was received by the Tri- 
bunal on. the 22nd March, 1968 and was 
pending adjudication when, on the 18th Feb., 
1970, the Company filed an application (Exhi- 
bit C-10) stating that a settlement (Exhi- 
bit C-10A) bad been reached between it and 
the Sanghatana on the 7th Feb., 1970, that 
the same had been assented to by 564 out 
of 635 daily-rated workmen, that the dispute 
pending adjudication before the Tribunal 
related only to that category of workmen 
and that did not survive by reason of the 
settlement. f f 
Settlement Exhibit C-10A was challenged 
by the Telco Union through an application 
(Exhibit U-1) made to the Tribunal on the 
14th April, 1970 and signed by 400 daily- 
tated workmen who professed to be- mem- 


bers of that Union with the allegation that ` 


it had been brought about by coercion, 
duress and false promises. 


In these circumstances, the Tribunal ad- 
dressed itself to the controversy regarding the 
legality and binding nature of the settlement. 
In that behalf its findings were: 

(a) There was no evidence of the settle- 
ment being vitiated by any duress, coercion 
or false promises. It was, therefore, both 
legal and fully binding on the parties thereto 
under sub-section (1) of Section 18 read with 
Clause (p) of Section 2 of the Act. 

(b) No attempt had been made by either 
party to the reference to prove as to how 
many of the 564 workmen who had assent- 
ed to the settlement were members of. ‘the 
Sanghatana. oS ei 


(©) Those of the 564 workmen aforesaid 
who were not members of the Sanghatana 
were not bound by the settlement inasmuch 
as they were not parties thereto but had 
Yatified or accepted the settlement only. after 
it had been reached; and: such ratification 
and acceptance does not make them parties 
to the settlement for, the purposes of: the 
Act, j 

The Tribunal, therefore, proceeded to find 
out: whether the settlement was just and fair 
and although: it found it to be so in most 
aspects, it was of “the opinion that. an in- 
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- Grease in‘the additional daily wage was call- 


ed for in respect of each of the 7 grades of 
daily-rated workmen. That increase was 
calculated by it separately for each grade 
and varies from Rs. 7.80 to Rs. 12.90 per 
month. By the impugned award it declared 
accordingly, refusing to act upon the seitle- 
ment although the same had been held by 
1 to be legal and binding on the parties to 
it 

'4. After hearing learned counsel for the 
parties, we have come to the conclusion that 
finding (b) above set out cannot be sustain- 
ed. ‘It is not disputed before us that the 
settlement dated 7th Feb., 1970 was arrived 
at between the Company on the one hand 
and the Sanghatana on the other and also 
that it was assented to by the said 564 work- 
men by means of a document (Ext. ` §-8) 
bearing their signatures underneath of de- 
claration which reads: 

“We, the following, workers, 
members of the Telco Kamgar Sanghatana, 
hereby sign individually on the settlement, 
which has been agreed upon and signed 
under Section 2 (p) of the Industrial Disputes 
Act, 1947. The terms and conditions of the 
settlement are acceptable to` me and are 
binding on me.” (emphasis supplied). 

It is nobody’s case ‘that any of the 
signatories to this declaration was not one of 
the said 635 workers or that any of the 
Signatures appearing underneath the declara- 
lion was forged or fictitious. And if that 
be so, the assertion by each signatory to the 
declaration that he was:a member of the 
Sanghatana has to be taken at its face value 
and presumed to be correct until it is shown 
to be false. The onus to prove the falsity of 
the assertion in the case. of any particular 
workman thus rested heavily on the Telco 
Union but it made no aitempt to discharge 
the same. It has been urged on its behalf 
that the very fact that 400 workmen’ had 
challenged the settlement claiming to be mem: 
bers of the Telco Union showed ‘that the de- 
claration: made earlier was not correct. Now 
it is true that out of a total of 635 workmen, 
564 signed the declaration and later on 400 
challenged the settlement. . The only reason- 
able inference to be drawn from the circum- 
stance would, however, be that at least 329 
workers changed sides in between the 18th 
of Feb., 1970 and the 14th of April, 1970. 
It cannot be. further interpreted to mean, 
in the absence of any other evidence on the 


who are 


“ 


point, that the declaration, when made, was’ 


false. In this view of the matter. we must 
hold that the -declaration ` constitutes _pre- 
sumptive proof of, the fact-that the signa- 
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tories to it were.all members of the Sangin- ~ 
` general peace and well being there is always 


tana when they signed it. 

5. The correctness of finding (a) has- not 
been assailed before us on behalf of either 
party and in view of the provisions of sud- 
section (1) of S. 18 of the Act that finding 
must be upheld so that the settlement dated 
the 7th Feb., 1970 would be binding on all 
workers who were members of the Sangha- 
‘tana as on that date including the 554 
workers who signed the declaration. Con- 
sequently finding {c) which is unexception- 
able in so far as it goes, loses all its rel- 
evance and we need take no further notte 
of it. 


6.. The conclusion reached by the Triba- 
nal that the settlement was not just and fair 
is again unsustainable. As earlier pointed 
out, the Tribunal itself found that there 
_ was nothing wrong with the settlement in 
most of its aspects and all that was neces- 
sary was to marginally increase the addi- 
tional daily wage. We are clearly . of the 
opinion that the approach adopted by the 
Tribunal in dealing with the matter was 
erroneous. If the settlement had been arr.v- 
ed at by a vast majority of the concerned 
workers with their eyes open and was also 
accepted by them in its totality, it must be 
presumed to be just and fair and not liable 
to be ignored while deciding the refererce 
merely because a small number of workers 
(in this case 71, i.e., 11.18 per cent) were 
not parties to it or refused to accept it, or 
because the Tribunal was of the opinion 
that the workers deserved marginally higher 
emoluments than they themselves thought 
they did. A settlement cannot be weighed 
in any golden scales and the question whe- 
ther it is just and fair has to be answered 
on the basis of principles different fram 
those which come into play when an indas- 
trial. dispute is under adjudication. In tais 
connection we cannot do better than quote 
extensively from Herbertsons Limited v. 
Workmen of Herbertsons Limited, (1977) 2 
SCR 15:(AIR 1977 SC 322), wherein 
Goswami, J.; speaking for the Court observ- 
ed (at p. 327 of AIR): 


“Besides, the settlement has to be cons-d- 
ered in the light. of the conditions that were 
in force at the time of the reference. -- It 
will not be correct to judge the settlement 
merely in the light of the award which: was 
pending appeal before this Court. So far as 
the parties are concerned there will always 
be uncertainty with regard to the result’ of 
the litigation in a Court proceeding. When, 
therefore, negotiations take place which have 
to be encouraged, particularly ~between 
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lēbour and: employer, in the interest of 
gve and take. Having regard to the nature 
o? the dispute, which was raised as far back 
as 1968, the very fact of the existence of. a 
léigation with regard to the same matter 
vhich was bound to take some time must 
have influenced both the parties to come to 
to some settlement. The settlement has tọ 
bə taken as a package deal and when labour 
has gained’ in the matter of wages and if 
there is some reduction in the matter of 
dzarness allowance so far as the award is 
concerned, it cannot be said that the settle- 


. went as a whole is unfair and unjust. 


xx XX XX XX i 
“We should point out that there is some 
misconception. about this aspect of the case.” 


‘The question of adjudication has to be dis- 


tinguished from a voluntary settlement. It 
is true that this Court has laid down certain 
principles with regard to the fixation of 
dearness allowance and it may.” be even 
siown that if the appeal is heard the said 
principles have been: correctly followed in 
the award. That, however, will be no an- 
swer to the parties agreeing to a lesser 
amount under certain given circumstances. 
Ey the settlement, labour has scored in 
some other aspects and will save all ` un- 
recessary expenses in uncertain litigation. 
The settlement, therefore, cannot be judged 
cm the touch-stone of the principles which 
ace laid down by this Court for adjudica- 
ton. : 


“There may be several factors that may 


. influence parties to come to a settlement as 


g phased endeavour in the course of collec- 
fve bargaining. Once cordiality is estab- 
Lshed between the employer and labour in 
erriving at a settlement which operates well 
in force, there is 
élways a likelihood of further advances in 
the shape of improved emoluments by 
voluntary settlement avoiding friction and 
unhealthy litigation. This is’ the. quintess- 
ence of settlement which ‘Courts and Tribu- 
rals should endeavour to encourage. It is 
in that spirit the settlement has to be judg- 
ed and not by the yardstick adopted in 
Srutinising an award in adjudication. The 
Tribunal fell into an error in invoking the 
principles that should govern in adjudicating 
a dispute regarding dearness allowance in 
jadging whether the settlement was’ just and 
fair. 
“It is not Possible to scan the settlenient 
im its bits and pieces and hold some parts 
good and acceptable and others bad: Un- 
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less it can be demonstrated that the objec- 
tionable portion is such that it completely 
outweighs all the other advantages gained 
the Court will be slow to hold a settlement 
as unfair and unjust. Fhe settlement has 
to be accepted or rejected as a whole and 
we are unable to reject it as a whole as un- 
fair or unjust. Even before tHis Court the 
3rd respondent representing admittedly the 
large majority of the workmen has stood 
by this settlement and that is a strong factor 
which it is difficult to ‘ignore. As stated 
elsewhere in the judgment, we cannot also 
be oblivious of the fact that all workmen. of 
the company have accepted the settlement. 
Besides, the period of settlement has since 
expired and we are informed that the em- 
‘ployer and the 3rd respondent are negotiat- 
ing another settlement with further improve- 
ments. These factors, apart from what has 
been stated above, and the need for indus- 
trial peace and harmony when a -union 
backed by a large majority of workmen has 
accepted a settlement in. the course of collec- 
tive bargaining have impelled us not to 
interfere with this settlement.” 


The principles thus enunciated fully govern 
the facts of the case in. hand, and, respect- 
fully following them, we hold that, the settle- 
ment dated the 7th Feb., 1970 as a whole 
was just and fair. 


7. There is no quarrel with the argument 
addressed to us on behalf of the workers 
that mere acquiescence in a settlement or 
its acceptance by a worker would not make 
him a party to the settlement for the pur- 
pose of S. 18 of the Act (vide Jhagrakhan 
Collieries (P.) Ltd. v. G. C. Agarwal, (1975) 
2 SCR 873:(AIR 1975 SC. 171). It is fur- 
ther unquestionable that a minority union 
of workers may raise an industrial dispute 
even if another union which consists of the 
majority of them enters into a settlement 
with the employer (vide Tata Chemicals Ltd. 
y. Its, Workmen, (1978). 3 SCR, 535: (AIR 
1978 SC 828) ). But then here the company 
is not raising a plea that the 564. workers 
became parties to the settlement by reason 
of their acquiescence ;in or acceptance , ‘of a 
settlement already arrived at or a plea that 
the reference is not “maintainable because 
the Telco Union represents only a minority 
of workers. On the other hand the only, 
two contentions raised by the company are: 

(i) that the settlement is binding on all 
members of the Sanghatana including the 
564 mentioned . above because 


tana: was a ‘Party to, it, and 


eriek 


Wasi Uddin Ahmed v. District Magistrate, Aligarh 


the Sangha- 


A.L. R. 


Gi) that the reference is liable to be an- 
swered in accordance with the settlement 
because the same is just and fair. 

And both these are contentions which we 
find fully acceptable for reasons already 
stated. : : 


8. In the result the appeal succeeds and 
is accepted. The impugned award is set 
aside and is substituted by one in confor- 
mity with the setilement. There will be no 
order as to ‘costs, 


Appeal allowed. 
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A. P. SEN AND BAHARUL ISLAM, JJ. 

Writ Petn. No. 3252 of 1981, D/- 16-10- 
1981. : 

Wasi Uddin Ahmed, Petitioner v. The 
District Magistrate, Aligarh, U. P. and 
others, Respondents: 


(A) Constitution of India. Art. 22 (5) — 
National Security Act (65 of 1980), S. § — 
Preventive detention —.Affording oppor- 
tunity to detenu to make representation 
— Requirements of — Deteny furnished 
copies of documents relied upon in Hindi 
— Detenu knowing Hindi — No infrac- 
tion of constitutional safeguards enshrin- 
ed in Art. 22 (5). 


The constitutional imperatives indicat- 
ed in Art. 22 (5) are two fold: (1) the de- 
taining authority must, as soon as “may 
be, that is, as soon as practicable, after 
the detention, communicate to the detenu 
the grounds on which the order of deten- 
tion has been made, and (2) the detaining 
authority: must afford the detenu the ear- 
liest opportunity of making a ,represen- 
tation against the order of detention. The 
right. to make a_ representation implies 
what it means “the right of making an 
effective representation”. Where certain 
documents are relied upon in the grounds 
of detention the grounds would be in- 
complete without such documents, The 
detenu, therefore, has the. right to be’ 
furnished with the grounds of detention 
along with the documents relied upon. 
Factual contents of the grounds of deten- 
tion on which the subjective satisfaction 
of the detaining authority is based have 
to be disclosed to the detenu to make an 
effective _Tepresentation. (Case law dis- 
cussed), « (Paras 13, 15)” 


Where tha detenu had the earliest op- 
portunity of _making a representation 
when the order of detention as well as, 
J¥/FY/E800/81/SNV l l 
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grounds of detention were served on him 
personally but he refused to receive tre 
documents on the ground that they were 


in Hindi, a language he'`was not conver- / 


sant with, but no. such .grievance wes 
made in the representation filed by tke 
detenu beforé the Advisory: Board, and 


the detenu admitted: before the Advisory . 


Board that he knew Hindi andhe actua 
ly read out the documents in Hindi white 
making his submissions before:the Ač- 
visory Board, there was no infraction cf 
the constitutional safeguards enshrined m 
Art. 22 (5). (Para 17) 

(B) Constitution of India, Art, 22- (5) — 
Preventive detention — Words “and shail 
afford” in’ Art. 22 (5) — They cast a dufy 
on detaining authority to. inform deténu 
of his right to make representation +0 
Advisory Board — Failure to do so — 
Effect of, on detention. ` ; 


It is expected of a detaining authority © 


while serving an order of detention, as a 
rule, to mention in the grounds of deter- 
tion, that the detenu has a right to make 
a representation against the. order: of 
detention and also a right to be heard ‘ty 
the Advisory > Board. The words “and 
shall afford” in Art. 22 (5) have a’pos~ 
tive content in matters of personal liberty, 
The law insists upon the literal perform- 
ance of a procedural requirement. 
need for observance of procedural safe- 
gards, particularly in cases of deprivaticn 
of life and liberty is of prime importance 
to the body politic, It is, therefore. im- 
‘perative that the detaining: authority 
must “apprise” a detenu of his constiti- 
tional right under Art. 22 (5) to . make 
a representation against the order of de- 
tention and of his right to be heard be- 
fore the Advisory Board. | (Para 18) 

Where the detenu' was an enlightened 
person and had been in active politics 


and was, therefore, fully cognisant’ of hrs. 


right to. make a representation. under 
Art. 22 (5) and under S. 8 of the Nationel 
Security Act and he, in fact appearej 
before the Advisory Board and filed a re- 
presentation against the order of deter~ 
tion arid was also personally heard by the 
Advisory Board, the failure to comply 
With the requirement of informing the 
detenu with his right to make a repre- 
sentation would not have the effect cf 
vitiating the order of detention or render 
the continued detention .of the detena 
illegal. i ee “ (Para 18 
(C) Constitution of India, Art. 22 (5) — 
Preventive detention — ‘Duty to supply 
copies of documents relied on — Natur? 
of, (National Security Act (1980), S. 9). 
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Tre . 


S. C. 2167 


` Where the District Magistrate relied on 
criminal case in which the detenu ‘was 
convicted and certain -cases pending 
against him, no grievance could be made 
as to violation of rights únder Art. 22 (5) 
for non-supply of copies of first informa- 
tion. reports in those cases when under 
sub-section (5) of Section 173 of the Cri- 
minal P. C. the detenu had already been 
supplied with all the documents or relev~ 
ant extracts thereof on which the prose- 
cution relied in the criminal case in 
which he was convicted as well as on 
which the prosecution proposes to rely in 
the three criminal cases pending against 
him. There was, therefore. no need to 
supply the copies of the first information 
reports referred to in the grounds of de- 
tention over again, and no grievance can 
be-made that the detenu’was deprived 
of the right of making a representation 
at the earliest opportunity due to non- 
supply of those documents. (Para 19) 
(D) Constitution of India, Art. 22 (5) (b) 
— Duty to ‘afford opportunity ‘to detenu 
of making representation — Does not en- 
compass duty to divulge intelligence re- 
ports or supply copy of history sheet. 
No doubt, the: constitutional impera- 
tives of Art. 22 (5) enjoin the disclosure 
of all the basic facts and materials which 
have been’ taken into account. by the de- 
taining authority in making the order of 
detention, but this right of the detenu is 
subject to the provisions of Art. 22 (6). 
Article 22 (6) provides tha; nothing in 
cl.. (5) shall require an authority making 
an order of detention, to disclose facts 
which such:authority considers to be 
against the public interest. Under Arti- 
cle 22 (6), the District Magistrate was, 
therefore, not bound to disclose the in- 
telligence reports and it was also not 
necessary for him to supply the history- 
sheet, if any.. AIR 1975 SC 550. Foll., 
A onp Kas E (Para. 20) 
- (E) National Security Act (65 of 1980), 
S. 3 — Acts touching “public, order”? — 
Instance, . |, ma: ; i 
The. distinction between concepts.. of 
“law and order” and “public order? is 
one of the degree and the extent of the 
reach of the, act upon the ‘society. An act- 
by itself is:not determinant of its gravity. 
In its quality it may not differ ‘from an- 
other. but in its potentiality it may be 
very different. Any -contravention of law 
always affects order. but-before it could 
be said to affect “public order?, it must 
affect the community or the public . at 
large. In order to appreciate the extent 
and scope of each one of the three con- 
cepts viz, “law and order’; “public 
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An act may affect “law and order”, 


might affect specific 


-the detenu 


-and should have a 
‘with the conclusion that the detention of 


order” and “the security’ of the State” 
generally used in preventive detention 
laws, three concentric circles have ta be 


‘conceived of, the largest of them repre- 
“senting “law and order”, 
` senting “public order” and smallest 


the next repre- 
re- 
the State’. 
but 
just as an act may 


presenting “the security of 


not “public order” 


‘affect “public order” but not “the secu- 


rity of the State”. The true distinction 
between the areas of law and order and 
public order lies not merely in the nature 
or quality of the act but upon the degree 
and extent of its reach upon the society. 
The acts similar in nature but committed 
in different reactions. In one case, it 
individuals and, 
therefore. touches the problem of law 
and order only, while in another it might 
affect public order. In order to see- whe- 
ther an act has affected “public order” 
what has to be seen is whether the de- 
tenu’s activities have any impact upon 
the local community, or in other words 
“disturb the even tempo of the life of 
the community of that specified locality.” 
_ (Paras 21, 20) 
Where the series of acts on the part of 
completely paralysed the 
whole working of the University and the 
University had to be closed indefinitely 
due to serious public disorder, and the 
situation became so grave that the Dis- 
trict Magistrate had to call in 20 com- 
panies of Provincial Armed Constabulary 
and 10 companies of Central Reserve 
Police for the maintenance of public 
order, the activities fell squarely within 
the realm of public order. (Para 23) 
(£) Constitution of India, Art. 22 (5) — 
Order of detention — Past conduct — 
Relevancy of. l 
- The past conduct or antecedent history 
of a person can appropriately be taken 
into account in making a detention order. 
It is indeed usually from prior events 
showing tendencies or inclination of a 
man that an inference is drawn whether 
he is likely in the future to act in a man- 
ner prejudicial to the maintenance of 
public’ order. Of course, such prejudicial 
conduct or antecedent history should 
ordinarily be proximate in point of time 
rational 


the person-is necessary, (Para 24) 
(G) National Security Act (1980), .S. 3 


“_ Preventive detention — Mala fides — 


Inference of. 
Where the detaining authority denied 


“that he ever said in the press conference 
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addressed some` time‘ before detention of 
the detenu that an order for detention 
had been issued against six undesirable 
persons including the detenu but stated 
that he only expréssed the apprehension 
that if those persons did not refrain from 
instigating communal riots or in partak- 
ing in such riots, one day they would 
have to be detained under the Act then 
it could not be inferred that there was 
want of good faith'on the part of the 
District Magistrate or that he was actuat- 
ed with personal prejudice or bias when 
he ordered detention of one of them’ 
subsequent to press conference. (Para 26) 
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` Miss Rani Jéthmalani, Advocate. for 
Petitioner; Mr. R. K. Bhatt, Advocate, 


for the State.. 

SEN, J.:— This is a petition under Arti- 
cle 32 of the Constitution by one Wasi- 
uddin Ahmed for the issuance of a writ 
of habeas corpus for the release of his 
brother Manzar Safi @ Safiuddin who 
has been detained by an order of deten- 
tion dated February 21, 1981 passed by 
the District Magistrate, Aligarh, under 
sub-sec. (2) of S. 3 of the National Secu- 
rity Act. 1980 (hereinafter referred to as 
‘the Act’), on his being satisfied that his 
detention was necessary with a view to 
preventing him from “acting in any man- 
ner prejudicial to the maintenance of 
public order”. On the same day, ‘the Dis- 
trict Magistrate made a report to the 
State Government about the passing of 
the detention order togéther with tha 


1981 


grounds of detention and all other. parti- 
culars bearing on the same. The. said re- 
port and other particulars were consid=r- 
ed by the State Government and it ap- 
proved of the detention order under sab- 
sec, (4) of S..3 of the Act and sent a re- 
port to the Central Government under 
S. 3 (5) of the Act. It appears that ~he 
detenu could. not be apprehended fill 
March 9, 1981 when he suddenly. emerged 
_in the glare of lime-light before the Prass 
under the care of politicians at Delhi. He 
was taken into custody by the Aligarh 
Police from. Tilak Marg Police Station, 
New Delhi. The District Magistrate ap- 
prehending an untoward incident in his 
district, directed, > that the detenu be 
taken to the Central Jail Agra, where he 
was’ served with the detention order <o- 
gether with the grounds -of detention as 
well as documents in support thereof, 
but the detenu declined. to accept the 
documents on the ground that he was not 
conversant with. Hindi. The detenu was 
removed to the Central Jail,- Fatehgerh 
where he is at present under detention | 


2. The State Government forwarced 
the case of the petitioner to the Adviscry 
Board in due course under S. 10 of the 
Act along with detention order together 
with the grounds of detention. The de- 
tenu was on March ‘25, 1981, served w-th 
translated copies of some 80 documerts, 
many of which were in Hindi. At fhe 
hearing before the Advisory Board on 
April 21; 1981, the detenu submitted hnis 
representation. On the same day, the Ad- 
visory Board, after considering the maze- 
rials placed before it and the said . re- 
presentation and after giving a personal 
hearing to the detenu, made..a report to 
the State Government under sub-sec. {1} 
-of S. T1.of the Act to the effect that there 
was sufficient cause for the detention. 3y 
‘an order dated May 1, 1981, the State 
Government, ‘in exercise of its powers 
under sub-sec. (1) of S. 12 of the Act, 
confirmed the order of detention. ` 

3. In response to the rule nisi, the 
District Magistrate, Aligarh, the Jomnt 
Secretary to the State Government of 
Uttar Pradesh, Ministry of Home and 
the Additional District Magistrate (City), 
Aligarh have filed counter-affidavits 2y 
which they explain the circumstances 
which led to the issuance of the deten- 
tion order. They controvert the allega- 
tions made .by the detenu and unequivo- 
cally state that the constitutional saje- 
guards of Art, 22 (5) and that of Sec. 8 
of the Act, -have been strictly . compli2d 
with. They allege. that the detenu,,on. his 
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being taken into. detention on March 3, 
1981 was served with the order of deten- 
tion together with the grounds of deten- 
tion and the. relevant documents in sup- 
port thereof at the Central Jail Agra but 
he refused to accept the documents some 
of which happen to be in Hindi, the Offi- 
ciai Language of Uttar Pradesh on the 
pretext that he did not know Hindi. But 
a few days thereafter from the Central 
Jail Fatehgarh he desired to have English 
translation of -all the documents which 
were later given to him. They assert that 
the detenu knows Hindi very well but 
kept on harassing all concerned by plead- 
for the 


purpose of compelling the District ad- 


ministration to supply English translation 


of all the Hindi documents. They contend 
that the grounds of detention set out all 


‘the basic facts and materials which had 


been taken into account by the District 
Magistrate in making the order of deten- 
tion and that his subjective satisfaction 
was reached on a consideration of all the 
materials placed before him. They state 
that the detenu instead of making a re- 
presentation before the Government sub- 
mitted it directly to the Advisory Board 
and further that the Advisory Board 
gave him a personal hearing. They con- 
tend that the District Magistrate was 
entitled to take into consideration be- 
sides what had been reported against the 
detenu, such other particulars, as in his 
opinion, had a bearing on the matter such 
as intelligence reports and his previous 
criminal record, etc. 


4. It appears that the detenu led a 
crusade against Prof. Irfan Habeeb, an 
eminent scholar. of Indian History and 
an enlightened man of progressive views 
who is the Dean of the Faculty of Social 
Sciences, Aligarh Muslim University, The 
detenu is a person aged 39 years, a resi- 
dent of-Timer Das Sarai, Sambal, Dis- 
trict Moradabad and was a student of 
the Aligarh Muslim University in the 
year 1967 when he left his studies due to 
the death of his grandfather. It appears 
that he took an active part in the com- 
munal riots in Moradabad in February, 
1976. On March 1, 1976, he was placed 
under detention under S. 3 (1) (a) (ii) of 
the Maintenance of Internal Security Act, 
1971 during the period of Emergency, In 
1977, he contested the elections to the 
Lok Sabha and-also to the. Uttar Pradesh 
Legislative. Assembly as an independent 
candidate. On July 30, 1978, he was ex- 
terned from Sambal region of the Mora- 
dabad District. After ten years of break 
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in his studies, he re-joined the Aligarh 
Muslim University as a student of B.-A. 
(Hons.) obviously for political reasons 
and not to pursue his studies further, 
having failed to establish himself in the 
family business. He claims tobe a journa- 
list and to have written several ariicles 
on international affairs and is a Convener 
of the Human Rights Forum in the Uni- 
versity and also claims to be a prominent 
worker and an active protector of human 
rights. y 


5. The detenu is a fundamentalist and 
stärted creating discord between Muslims 
and Hindus in the student community 
‘which disturbed the even tempo in | the 
University campus. The Aligarh Muslim 
University has 18,000 students and there 
are 7,000 members of the teaching and 
other staff. There was an open confron- 
tation between the two communities lead- 
ing to acts of violence and hooliganism. 
. There was a serious law and order situa- 
tion and on January 31, 1981 the Dis- 
trict Magistrate clamped a prohibitory 
order under S. 144 of the Code: of Crimi- 
nal Procedure, 1973 inside and outside 
the campus of the University in order to 
maintain public peace and tranquillity. 
Despite the prohibitory order under Sec- 
tion 144 of the Code, the detenu and his 
followers continued to defy the ban and 
the situation took a turn for the worse. 
For maintenance of public order, the Dis- 
trict administration had to call in twenty 
companies of the Provincial Armed Con- 
stabulary and ten of the Central Reserve 
Police, who were stationed at Aligarh to 
assist the local police, and the University 
had to be closed for- an indefinite period. 
Although 213 students taking part in the 
agitation were taken into custody, the 
District Magistrate in his counter-affida- 
vit has stated that’ after due circum- 
spection, he passed-the order of detention 
of the detenu alone, who had instigated 
the students to indulge-in violent activi- 
ties, with a view ‘to preventing him ‘from 
acting in a manner prejudicial to the 
maintenance of public order. Ea i 


' 6. ‘The prejudicial activities of the 
detenu leading to public disorder as re- 
vealed in the grounds of detention were: 
On February 6, 1980 at about 11.30 a.m. 
the detenu went to Prof. I. D. Pant, Read- 
er in Geology and levelled certain 
charges against him, saying that he was 
a representative of M. Sc. Final Geology, 
with a threat that he was a resident of 
Sambal, District Moradabad and was 
under detention for two years during the 


= 
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period of Emergency and ‘had finished 
dozens of Hindus and there. would be no 
difficulty in: finishing. one more Hindu’. 
Prof. Pant reporied the matter to the 
Proctor. The Vice-Chancellor. thereupon 
sent down the detenu on June 25, 1980 on 
the ground of his misbehaviour with a 
senior teacher. On June 30, 1980 the Stu- 
dents’ Union of the University sent a 
threatening letter to the Vice-Chancellor 
to the effect that numerous students were 
with the detenu and the grounds on which 
he was sent dowr. were - baseless, and 
demanded that the order of the Vice- 
Chancellor be withdrawn. The report of 
Prof. Pant was placed before the Discip- 
linary Committee of the University on 
July 3, 1980. The clarification given by 
the detenu was considered and the Dis- 
ciplinary Committee found him guilty of 
the charge of misbehaviour. The Com- 
mittee ordered him to submit a written 
apology to the Vice-Chancellor for his 
acts of misbehaviour with Prof. Pant and 
on his failure to do ‘so, the matter was to 
come up before the Committee again. The 
detenu was. imposed fine of Rs. 50 for 
his acts of indiscipline. While the matter 
was ,pending before the Disciplinary 
Committee, Prof. Irfan Habeeb of | the 
Faculty of Social Sciences caught the de- 
tenu who was appearing in B. A. (Hons.) 
3rd Year examination of the year 1980 
while using unfair means on July 7, 1980. 
Prof. Irfan Habeeb placed the matter be- 
fore the Examination Committee on Sep- 
tember 27, 1980. The Committee accord- 
ingly cancelled the result of the detenu 
for the year 1976-80. . 


7. Prof. Irfan Habeeb appears to have 
incurred the displeasure of the. detenu 
because on September 10, 1980 he wrote 
to the Registrar of the University stating 
that the detenu in compliance with the 
order of the Disciplinary Committee “had 
neither tendered a written apology nor 
deposited the fine of Rs. 50 for his act of 
misbehaviour with Prof. Pant, The other 
reason for which the detenu spearheaded 
the students’ agitation -" against Prof. 
Irfan Habeeb ‘was because he on Decem- 
ber 12, 1980 informed the Registrar’ that 
the Superintendent of Police (City) by 
his letter dated December 8, 1980 had 
written to him about: the past history of 
the detenu, It appeared therefrom that 
the detenu had taken -an active part in 
the communal riots at Moradabad during 
February 1976, that he was placed under 
detention under S. 3 (1) (a) Gi) of the 
Mainteriance of Internal Security Act, 
1971 during the period of Emergency ‘and 
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that on July 30, 1978 he was externed 
from the: Sambal region .of the Moraca- 
bad District. It also appears that the de- 
tenu had been convicted in a‘criminal cese 
and there were three other- criminal cases 
pending against him. Prof. Irfan Habeeb 
requested the Registrar that the past cri- 
minal record of the detenu should be ‘put 
up before. the Disciplinary Commitee 
which was to be held on the next day 


8. On December 30, 1980, the detenu 
having disobeyed the earlier order of the. 
. Disciplinary Committee, as he did not 
apologise in wriling for his act of mis- 
conduct, the’ Disciplinary Commitee 
rusticated him from the Aligarh Univer- 
sity. Thereupon the detenu spearheaced 
a students’ agitation against Prof. Irian 
Habeeh and the University authorities. 
The detenu became desperate and on 
December 17, 1980 at his instigation, wis 

. companions attacked Prof. Ifran Habeeb 
and wielded out a threat to him. On De- 
ceniber 18, 1980 Prof. Irfan Habeeb sent 
a detailed ‘report to the . Vice-Chancellor. 
On December 22, 1980, the detenu address- 
ed a letter to the Proctor to the effect 
that he had come to know from a ` loeal 
newspaper that he had been" rusticated 
from the University saying that he should 
controvert the news otherwise the pesce 
of the University should be disturbed. 
The leaders of ‘the Students’ Union of 
the University also sent a threatening 
letter to the Vice-Chancellor on Decem- 
ber 27, 1980 attributing ihat the detenu 
had been rusticated under the influerce 
exercised by Prof. Irfan Habeeb and he 
was called upon to withdraw the rustica- 
tion order otherwise they would resort to 
other means. This was followed by an- 
othér letter of the Students’ Union’ dated 
January 4, 1981 written at the instigation 
of the detenu that, in case the rustica- 
tion order was not withdrawn and Prof. 
Irfan Habeeb was ‘not removed frcm 
Deanship, they. would start hunger strixe 
for 24 hours at his residence. from 2. p. mn. 
on the next day. Thé‘ students ` went 
about shouting slogans to that effect “iti 
the University campus and™ since the rus- 
tication order was not withdrawn, taé 
leaders of the Union distributed. ae. cyclo- 
styled pamphlet in Urdu on July 14,1931 
within. the University campus, On- tae 
same day, a meeting of the * Stiden:s’ 
Union was held’and it was decided that 
unless Prof. Irfan Habeeb withdrew his 
statement published in the © Indian’ Ez- 
press of January! ‘13, 1981, he should be 
‘removed from .the ‘office of Dean and if 
‘the resolution ‘of the’ Union >was- not 
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accepted the students would ` start a 
Dharna at the residence of the . Vice- 
Chancellor. One more cyclostyled pam- 
phlet in Urdu was distributed in ‘the Uni- 
versity Campus alleging that Prof. Irfan 
Habeeb was „a re-incarnation of Karl 
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Marx and Lenin, that the administration’ 


of the University was in the hands of a few 
persons and the time had now come when 
they should come out with a confronta- 
tion with that group. Thereafter, a series 
of incidents took place which disturbed 
-the peace of the University campus and 
completely paralysed the working of the 
University. On January 18, 1981 the stu- 
dents at the instigation of- the detenu 
started a Dharna at the residence of the 
Vice-Chancellor.’ The main door of his 
residencé was locked arid he was not 
allowed to go” anywhere from his resi- 
dence. The students also locked the doors 
of other departments of the University 
and the working of the University came 
to a standstill’ The Dharna at the Vice- 


Charicellor’s residence continued up to 
January .31, 1981 when the District 
Magistrate issued a prohibitory order 


under 5. 144 of the Code inside and oui- 
side the campus of the University. De- 
spite the prohibitory order under ‘S. 144 
of the. Code, the students continued the 
Gherao of the Vice-Chancellor. On Janu- 
ary 31, 1981 the police in a pre-dawn 
swoop arrested 213 students of the Uni- 
versity, and the University was closed 
for an..indefinite period. > 

9. After setting out the activities of 
the detenu the- grounds . of - aes 
recite:— ; 

‘Shri Manzar Safi ordunisad different 
groups of students on the: basis. of: Islam 
religion. They ` distributed one pamphlet 
in Urdu in which it was alleged that 
Vice-Chancellor is not evaluating the agi- 
tation properly. In fact this -agitation ‘is 


between ‘the supporters of Islam and com- 
ponents,” Prof. Irfan Habeeb has. raised 


an army ‘of, his supporters in order, to 
‘achieve | the" ‘goal ‘of his idealogy. It is a 


great blow. on the character of Univer- . 


sity. If. the Mohammedans . would: have 
not: approved :it,.then the :mosques ‘might 
have been turned into temples. -And>be- 
fore starting the daily :work.of Univer- 
sity, ‘the recitation of Ramayan :: would 
have been started insteàd of Holy Quran. 
Under influence of desparate ‘movement 
of Shri Mahzar Safi. students took part in 
the Gherao of, Vice- Chancellor and de; 





monstration, -Thus :there: become. an open 


` 
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. confrontation . between 
progressive groups. 

Shri Manzar Safi from inside and out- 
Side of University campus, instigated the 
students to be violent. His agitation 
created disturbances in the daily routine 
of University and it is adversely affecting 
the Aligarh City Public Order and com- 
munal feelings, because Aligarh is very 
sensitive regarding communal riots from 
before. 

On the abovementioned grounds, I am 
satisfied that Shri Manzar Safi is acting 
in a manner pre-judicial to the mainten- 
ance of public order. And with a view to 
prevent him from indulging in such acti- 
vities, it is necessary to detain him under 
' National Security Act, 1980. 


District Magistrate 
Aligarh, 


21-2-1981. 
(emphasis supplied.) 


10. We are informed that the Univer- 
sity has now reopened on August 17, 
1981, i.e. after a closure of more than 
six months. 

11. The Court has the delicate task of 
balancing the interest of the community 
as against the rights of an individual. 
The Aligarh Muslim University establish- 
ed under S. 3 of the Aligarh Muslim 
University Act, 1920 for imparting liberal 
education, is a part of our national heri- 
tage. The community has a vital interest 
to foster the growth and prosperity of 
this great educational institution based 
on purely secular ideologies. The Court 
has to see that the law is not used arbi- 
trarily to suppress the citizen of his right 
to life and liberty. -The Court must, 
therefore, be satisfied that the constitu- 
tional safeguards under Art. 22 (5) read 
with S. 8 of the Act have not been trans- 
gressed; otherwise, the impugned order 
_of detention is liable to be struck down. 


12. Before dealing with the merits, it 
is necessary to point out that the aver- 
ment in para. 3 of the writ petition, is 
that the detenu was served with an order 
of detention in: Hindi, a language with 
which he was not conversant. The peti- 
tioner along with the writ petition filed a 
translated copy of the impugned order 
of detention which purports to show that 
the detention was for ‘maintenance of 
law and order’ and not for ‘maintenance 
of public order’, As this was not in con- 
sonance with the subjective satisfaction 
of the District- Magistrate as recorded in 


communal .and 
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the grounds of detention set.out above, 
and since this prima facie appeared to 
be a serious legal infirmity, we called 
upon learned counsel for the State to 
produce the orig-nal order of detention 
passed by the District Magistrate. It 
clearly shows that the District Magis- 
trate was satisfied that the detention of 
the detenu was necessary ‘with a view to 
preventing him from acting in any, man- 
ner prejudicial to the maintenance of 
public order’. . 

12-A. In ‘support of the petition, learn- 
ed counsel for the petitioner has, in sub-~ 
stance, challenged the validity of the im- 
pugned order of detention on the follow- 
ing grounds, namely: 

(1) While the order of detention — was 
served on the detenu, he was not ‘inform- 
ed’ in the grounds of . detention of his 


constitutional right to make a represen- 


tation against such order of detention and 
also the right to be heard by the Advi- 
sory Board; 

(2) the procedural ‘safeguards, of Arti- 
cle 22 (5) and S. 8 of the Act were not 
complied with since the detenu was not 
supplied with any document till March 
25, 1981 and some of them as of today 
have not been supplied at all, and fur- 
ther that the grounds of detention and 
the documents in support thereof were 
in Hindi and not in Urdu, that is, in a 
language with which the detenu was not 
conversant; (3) the order of detention is 
also vitiated because the District Magis- 
trate acted on extraneous considerations 
by relying on intelligence reports and 
history-sheet, which were not disclosed 
to the detenu and, therefore, he was de- 
prived of the, right under Att. 22 (5) of 
making an efective representation; 
(4) the grounds of detention served on 
the detenu are not connected with ‘main- 
tenance of public order’, but they relate 
to ‘maintenance of law and‘order’ and, 
therefore, the impugned order of deten- 
tion purported to have been passed by the 
District Magistrate in exercise of his pow- 
ers under sub-section -(2) of Section 3 of 
the Act is liable to be struck down, as 
being invalid; and (5) the impugned order 
of detention passed by the District 
Magistrate is also liable to be set aside 
as being mala fide and actuated with 
personal prejudice and bias. We regret, 
we are unable to accept any of these 
contentions. 

13. This Court has forged certain pro- 
cédural safeguards in the case of preven- 
tive detention of citizens. The constitu- 
tional imperatives indicated in Art. 22 (5)| 


A 


.Union of India, (1980) 4 SCC 544: 
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are twofold: (1) the detaining ‘authority 
must, as soon. as may be, that is, as soon 
as practicable, after the detention, com- 
municate to the detenu the grounds on 
which the order of detention has been 
made, and (2) the detaining authority 
must ‘afford the detenu the earliest oppor- 
tunity of making a representation against 
the order of detention. The right to make 
a representation implies what it means 
‘the right of making an effective repre- 
sentation’, Where certain documents are 
relied upon in the grounds of detention 
the grounds would be incomplete without 
such documents. The detenu, therefore, 


has the right to be furnished with the 


grounds of detention ° with the 
documents relied upon. 
v. State of West Bengal; (1975) 2 SCC 81: 
(AIR 1975 SC 550), Narendra Purshotam 
Umrao v. B. B. Gujral, (1979) 2 SCR 315: 


(AIR eee SC 420). 


along 


14, The power .of preventive detention 
by the Government under the National 


Security Act is necessarily subject to the - 


limitation enjoined on the exercise of 
such power by Art. 22-(5) of the Consti- 
tution as construed by this Court. 


15. Ina series of decisions, this Court 


‘has, on a construction of Art. 22 (5) of 


the Constitution, read with sub-sec. (3) 
of S. 3 of the COFEPOSA Act, held that 
‘the right of making an effective repre- 
sentation’ carries with it the right to 
copies of documents relied upon in the 
grounds of detention. Factual contents of 
the grounds of detention on which the 
subjective satisfaction of the detaining 
authority was based have to be disclosed 
to the detenu to make an effective repre- 
sentation. It is, however, not necessary 
to furnish copies of documents to which 
casual or passing reference may be made 
in the .course of narration of events and 
which are not relied upon by the detain- 
ing. authority in making the order of de- 


tention.. Ramchandra A..Kamat-v. Union 


of India; (1980) 2.SCC 270:. (AIR 1980 
SC 765), Frances Coralie Mullin v. W, C. 
Khambra & Co:, (1980) 2 SCC. 275: (AIR 
1980 SC 849), Mangalbhai Motiram Patel 
v. State of Maharashtra, (1980) 4 SCC 
470: (AIR 1981 SC 510), . Pritam Nath 


‘Hoon v. Union of India, (1980) 4 SCC 525. 
‘(AIR 1981 SC 92), Smt. Iechu Devi Chora- 


ria v. Union of India, (1980) 4 SCC 531: 
(AIR 1980 SC 1983), Smt. Shalini Soni v. 
(AIR 
1981 SC 431) and Mst. L, M. °S. Ummu 


Saleema v. B.B. Gujaral, oe 3° ‘SCR 


. 647: (AIR 198r SC 1191). 


"Wasi -Uddin Ahmed v. District “Magistrate, Aligarh 


Khudiram Das > 


S.C, 2173 


- 16.° The rationale. of these decisions: is 
that the right to be supplied with. copies 
of the. documents, statements’ and other 
materials’ relied upon in the grounds’ “of 
detention without any delay flows‘as ‘a 
necessary corollary from the right con- 
ferred to be afforded the earliest oppor- 
tunity of making a representation against 
the detention, because unless the former 
right is. available the latter cannot be 
meaningfully exercised. The constitu- 
tional imperatives of Art. 22 (5) which 


` enjoins a duty on the detaining authority 


making an order of detention to afford 
the detenu ‘the earliest opportunity’ of 
making a representation against ` the 
order’ . equally applies to a detention 
under S, 3 of the National Security Act. 


17. In.the instant case, however, there 
was no infraction of the constitutional 
safeguards enshrined in Art. 22 (5). We 
are Satisfied that there was no failure on 
the part of the Government to discharge 
its obligations under Art. 22 (5) of the 
Constitution and S. 8 of the Act. There 
is no warrant for the submission that the 
detenu was deprived of the right of 
being afforded the earliest opportunity as 
enjoined by Art. 22 (5) and S. 8 of the 
Act in that he was not served with the 
grounds of detention and the relevant 
documents in support thereof at the ear- 
liest opportunity on March 9, 1981 .when 
he was placed under detention or within 
a reasonable time thereafter and that the 
documents were indeed not furnished in 
a language with which he was not con- 
versant. There was no such grievance 
made in the representation filed by the 
detenu before the Advisory Board. ‘The 
contention now raised that the detenu 
was not furnished with copies of the 
relevant documents is only an after- 
thought. In the instant case, the detenu 
pag the earliest opportunity of making 

a, representation when the order of de- 
tention as well as. grounds of detention 
were served on him personally on March 
9, 1981 at the Central Jail, Agra but he 
refused to receive the documents on, the 
ground that they were in Hindi. The 
detenu disdained from making a repre- 
sentation to the detaining authority. In 
fact, the detenu did: make a detailed re- 
presentation before the Advisory Board. 
A bare perusal of the representation 
would show that it was drawn by a per> 
son conversant with law. 

18. It is-unfortunate that there was a 
failure. to mention in, the grounds of de- 
tention, thatthe detenu had the right to 
make. a representation against the order 
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of detention as envisaged by Art. 22 (5) 
of the Constitution read with S. 8 of the 
Act, and also the right of being heard 
before the Advisory “Board while he was 
served with the order of detention. It is 
expected of a detaining authority while 
serving an order of detention, as a rule, 
to mention in the grounds of detention, 
that the detenu has a right to make. a 
representation against the order of de- 
tention and also a right to be heard by 
the Advisory Board. In the present case, 
the grounds of detention served upon the 
detenu do not contain any such recital. 
It, however, appears that the detenyu was 
furnished a copy of the Constitution on 
March 25, 1981 at the Central Jail, Fateh- 
garh, presumably at his own request, for 
the purpose of making a representation 
against the order of detention. The words 
“and shall afford” in Art, 22 (5) have a 
positive content in. matters of personal 
liberty. The law insists upon. the 
{literal performance of a procedural re- 
quirement. The need for observance of 
procedural safeguards, particularly in 
cases of deprivation of life and liberty is 
of prime importance to the body politic. 
It is, therefore, imperative that the de- 
taining authority must “apprise” a detenu 
of his constitutional right under Art. 22 
(5) to make a representation against the 
order of detention and of his right to be 
heard before the Advisory Board. The 
right of the detenu to make a representa- 
tion under Art. 22 (5) would.be, in many 
cases, .of little‘ avail if the detenu is not 
‘informed’ of this right. The failure to 
comply with this requirement, however, 
does not have the effect of vitiating ‘the 
impugned order of detention or render 
the continued detention. of the detenu 
illegal in this case for the reason that the 
detenu is an enlightened person and has 
been in active politics and was, therefore, 
fully cognisant of his right to make a 
representation under Art. 22 (5) of the 
Constitution and under S. 8 of the Act. 
In fact, the detenu appeared ‘before the 
Advisory .Board and filed a representation 
against the order of detention. and was 
also peers heard by the Advisory 
Boara.. & 


19. The ppo? of the Kava Board 
placed before us clearly shows that the 
detenu appeared before it and admitted 

_that he had been served with the deten- 
tion order and the grounds of detention 
as well as 80° documents: He -also stated 
that ‘whatever he had to say had:been 
Put in writing in his. representation ‘and 
there is not ‘a whisper that he was not 
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afforded the.earliest opportunity of mak- 
ing a representation under Art. 22 (5) or 
that he had'not been supplied with the 
grounds of detention or with the copies 
of the -relevant documents. He admitted’ 
before the Advisory Board that he knows 
Hindi and he actually read out the docu- 
ments in Hindi while making his submis- 
sions. before: the Advisory Board. The 
Joint Secretary to the Government of 
Uttar Pradesh, Ministry of Home, along 
with his counter-affidavit has filed a copy 
of the statement made by the detenu be- 
fore the Advisory Board ‘which reads: 


oy have been rere with fe deten- 
tion order and the grounds of detention 


‘as well as 80 documents. I have submit~ 


ted my representation dated 21st April, 
1981 in. writing before the Advisory 
Board today when I was produced before 
the Advisory Board for personal hearing. 
Along with my representation I have filed 
certain documents for the perusal of the 
Board. Whatever I have to say against 
the detention order or the grounds of 
detention, I have put them: in writing in 
my representation. I have nothing more 
to add to it nor do I want to place any 
other evidence in support of my conten-- 
tion except the documents which I have 
filed today before the Advisory Board. n 


Much stress was, ‘however, laid on the 
fact that the detenu had not been fur- 
nished with the copies of the first infor-|. 
mation reports in the criminal case in 
which he was convicted and in the three} 
other criminal cases pending against him. 
It is said that the failure to furnish these 
documents vitiates the impugned order 
of detention. The contention appears to 
be misconceived. Under. sub-sec.: (5) of 
S. 173 of the Criminal P..C., 1973 ` the 
detenu ‘had already been: supplied with 
all the documents or relevant extracts| 
thereof on which the prosecution relied 
in the criminal case in: which -he was 
convicted as well as on which the: prose- 
cution proposes to`rely. inthe three -cri- 
minal cases pending against him. There 
was, therefore, no need to` supply thel- 
copiés ‘of the first information reports re- 
ferred to in the -grounds' of detention 
over again, and no grievance can be made 
that the detenu was deprived of the right 
of making ‘a representation at- the earliest 
opportunity due to non-supply . of these 
documents. The contention that: the con- 
stitutional safeguards under Art: 22° (5) 
read with:S. 8 of the Act.were not com- 
plied with due to non-supply of. docu-|’ 
ments or failure to.supply: the slocuments 
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-in a language with which the detenu was 
‚conversant must, therefore, fail. 

_ 20. No doubt, the corstitutional 
yperatives of Art. 22 (5) enjoin. the dis- 
closure of all the basic facts and materials 
which have been taken into account by 
the detaining authority in making zhe 
jorder of detention, but this right of zhe 
detenu is subject to the provisions of 
Art. 22 (6). Article 22 (6) pf the Consticu- 
tion provides that nothing in cl. (5) skall 
jrequire an authority making an order of 
detention, to' disclose facts which such 
authority considers to be against the pub- 
lic interest. Under Art. 22 (6), the- Dis- 
trict Magistrate was, therefore, mot 
{bound to disclose the intelligence reports 
and it was also not necessary for him to 
supply the history-sheet, if any. In 
Khudiram Das v. State af West Bengal, 
(AIR 1975 SC 550) (supra) the Court, in 
somewhat similar circumstances, held 
that the non-disclosure of the . history- 
sheet had not the effect of invalidating 
the order of detention. 


21. On the merits, it is argued that 
the grounds of detention served.on the 
detenu were ‘not connected with ‘main- 
tenance of public order’, Sut they relete 
to ‘maintenance of law and order’. There 
is no merit in the contention whatsoever: 
The distinction between ‘law and order’ 
and ‘public order’: has. been brought aut 
succinctly in Dr. Ram Manohar Lohia v. 
State of. Bihar, (1966). 1 SCR- 709: (A-R 
1966 SC 740), ‘Arun: Ghosh v.i. State. of 
West Bengal, (1970) 3 SCR: 288: (AIR 
1970 SC 1228), Pushkar’ Mukherjee v, 
State of West Bengal, (19€9) 2 SCR 635: 
(AIR 1970 SC 852) and Nagendra Nach 


Mondal v. "State of West Bengal, (1972) 
1 SCC 498: (AIR 1972 SC 665). As -o 
what is meant by ‘public order’, Hidaya- 


tullah, J. (as he then was) said-in Ram 
Manohar Lohia’s : case (supra). ‘that ary 
contravention of law always: affects order 
but before it- could be said to ‘affect ‘pule- 
lic order’, it must affect fhe community 
or the public at large. He went. om, to 
consider the three concepts viz.: ‘law ard 
order’; ‘public order’ and ‘the security ef 
the State’, generally used in preventive 
detention laws, and indicatad.that to ap- 
preciate the extent and scope of each ore 
of them, we should have three concer- 
tric circles, the largest of them represent- 
ing ‘law and order’, the n2xt represent- 
ing ‘public. order’ and the smallest repre- 
senting ‘the security of the State’. An act 
may affect ‘law and order’, but not ‘pub- 
lic order’, just as an act mey- affect .‘pub- 
lic order’ but not ‘the security of- tha 
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State’. The true distinction between the 
areas of law and order and public order 
lies not merely in the nature of (or?) 
quality of the act but upon the degree 
and extent of its reach upon the society. 
The acts similar in nature but commit- 
ted in different contexts and circumstan- 
ces, might cause different reactions. In 
one case, it might -affect specific indivi- 
duals and, therefore, touches the ‘prob- 
lem of law and order only, while in an- 
other it. might affect public order. 


22. In Arun Ghosh’s case (AIR 1970 
SC ‘1228); the concepts of ‘law and order’ 
and ‘public order’ were ‘pointed out and 
it was observed that the distinction is 
one of the degree and the extent of the 
reach of the act upon the society. The 
Court, speaking through Hidayatullah, 
C. J., observed “an act by itself is not 
determinant of its gravity. In its quality 
it may not differ from another but in 
its potentiality it may be very different”. 
The principles laid down in Ram Mano- 
har Lohia’s case (AIR 1966 SC 740) were 
reiterated -in“Arun Ghosh’s case. So, it 
has to be seen in the instant case whe- 
ther the petitioner’s activities have ‘any 
impact upon the local. community, or to 
put it in -words of Hidayatullah, C.J. in 
Arun Ghosh’s case (supra) “disturb the 
even tempo of -the life of the community 
of that specified locality”. . 


> 23. It is in this light. that the acts 
relied upon for ordering ‘detention in 
the case before us have to be judged. The 
particular acts. enumerated in the 
grounds. of detention clearly show that. 
the activities of the detenu covered a 
wide field, calculated to disturb public 
peace and tranquillity..The series of acts 
on the: part of the detenu-. which . com: 
pletely: paralysed the’ whole work- . 





ing. of the University.. and the 
University had . to -þe closed indefi- 
nitely due to::+serious:. public disorder, 


squarely falls within the realm of public 
order. ‘The situation became. so- grave that 
the ‘District Magistrate: had- to:call in 20 


“companiés of Provincial Armed Consta- 


bulary and.10 companies of Central Re- 
serve Police for :the maintenance of pub- 
lic order. ‘There. can be no doubt that 
creating terror or disorder based on ideo- 
logical differences in a town like Aligarh 
where the . Muslim: population predomi- 
nates which may lead to communal vio- 
lence, pertains to “public. order’ and -not 
merely to.'law and order’. -` . 

` 24. The’ past- conduct or- . quitecedert 
history of a person can appropriately. be 
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taken into account in making a detention 
order. It is indeed usually from prior 
events showing’ tendencies or inclination 
of ‘a man that an inference is drawn whe- 
ther he is likely in the future to act in a 
manner prejudicial to the maintenance 
of public order. Of course, such prejudi- 
cial conduct or antecedent history should 
ordinarily be proximate in point of time 
and should have-a rational connection 
with the conclusion that the detention of 
the person is. necessary. 


25. The District Magistrate has in his 
counter-affidavit stated that he was satis- 
fied on the materials placed before him, 
that the detention of the detenu was 
necessary with a view to preventing him 
from acting in any manner prejudicial to 
the maintenance of public order. The 
District Magistrate states that he passed 
the order with due circumspection, and 
that he had no other alternative but to 
pass an order of detention in respect of 
the detenu, that is, in the case of one out 
of the six persons, as he found that his 
activities had become unmanageable and 
were creating serious public disorder. 


26. Lastly, it was urged that the im- 
pugned order of detention was liable to 
be struck down as mala fide and actuated 
with personal prejudice and bias of the 
District Magistrate, We are unable to 
hold from the material on record. that 
there was any bias on the part of the Dis- 
trict Magistrate. The contention is based 
on the alleged statement made by the Di- 
strict Magistrate at a press conference 
held at Aligarh on January 31, 1981, 
after the disturbances in the university 
campus leading to the closure of the 
- university and arrest of 213 students, as 
reporied in “Tha Statesman”, “The 
Indian Express” end “The Times of 
India” the next day. That statement of 
his was made on January 31, 1981 ie. as 
much as 21 days before the passing of 
the impugned order of detention. It is 
therefore urged that the District Magis- 
trate was actuated by personal prejudice 
and bias in passing the impugned order 
of detention. The District Magistrate. in 
his counter-affidavit has categorically 
dénied that he ever made the statements 
attributed to him and stated that he had 
been misreported in the press, in some 
of the newspapers. According to him, 
only the Times of India correctly report- 
ed his statement.’ He denies that he ever 
said that an order for detention: under 
the Act had been issued: - against six un- 
desirable persons including the detenu 
but states that he only expressed the ap- 
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prehension that if these ‘persons did ` not 
refrain from instigating communal riots 
or in partaking in such riots, one day 
they would have- to be detained under 
the Act. If that be so, then it cannot be 
inferred that there was want of good 
faith on the part of the District Magis- 
trate or that he was actuated with per- 
sonal prejudice or bias. There is n 
reason for us not to act on the counter- 
affidavit of the District Magistrate. The 
contention that the order of detention 
was mala fide or that the District Magis- 
trate was actuated with improper motives 
cannot, therefore, prevail. 


27. There being no invalidity in the 
impugned order of detention, the writ 
petition fails and is dismissed. 

Petition dismissed, 
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Civil Appeal No. 352 of 1981, D/- 15-1- 
1981. 

Ghazanfarulla, Appel- 
lant v. The Municipal Board of Aligarh 
and others, Respondents. 

Constitution of India, Art. 136 — Spe- 
cial leave — Grant of — New plea — Ap- 
pellant amending his writ petition before 
High Court so as to include challenge to | 
constitutional validity of a provision — 
Controversy between parties as to can- 
vassing of constitutional validity before 
High Court — Even though new plea is 
not allowed to be raised in special leave 
petition, as another writ petition could 
be filed by appellant to challenge con- 
stitutional validity, special leave was 
granted and matter was remitted back to 
High Court to decide all question includ- 
ing question of constitutional validity. 

(Para 2), 


ORDER:— Special leave granted. 

‘2. It appears from. the record that the 
appellants amended their Writ Petition 
before the High Court so as to include a 
challenge to the constitutional validity 
of the U. P. Municipal (Amendment) Act 
45 of 1975 and the respondents also filed 
an affidavit in reply to the amendment. 
But there is a controversy between the 
parties as to whether the constitutional. 
validity of the Amendment Act was can- 
vassed before the High Court. The ap- 
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pellants contend that .the constitutional 
validity of the Amendment Act was cha- 
lenged by them but the High Court erre- 
neously stated in the judgment under 
appeal that the validity of the Amend- 
ment Act ‘was not challenged before i. 
The respondents submit that what the 
High Court has stated is correct and thet 
in fact the constitutional validity of the 
Amendment Act was not canvassed ona: 
behalf of.the appellants. We do not pro~ 
pose to enter into this controversy ani 
we will assume for the purpose of our 
judgment that the question regarding the 
constitutional validity of the Amend- 
ment Act was not argued before the Hign 
Court. But, even so, we do not see any 
reason why we should not allow the ap- 
pellants to raise this question at the hear- 
ing of the appeal before us. It is true thet 
ordinarily we do not permit a party to 


7 lraise before us a new question which hes 


not been argued before the High Cour. 
But here the question relates to the cor- 
stitutional validity of a legislation anid 
even if we do not permit the question 
as regards its constitutional validity to ke 
raised, it would always be open to the. 
appellant to file another petition chal-’ 
lenging the constitutional validity of tbe 
Amendment Act. We do not think thet 
any useful purpose will be served by 
declining to allow the appellant to ques- 
tion the validity of the Amendment Acz. 
On the contrary, it will lead to the filing 
of another writ petition and unneceéssari- 
ly prolong and delay the proceeding. We 
are, therefore, of the view that the ap- 
pellant should be allowed to raise the 
question in regard to the constitutional 
validity of the Amendment Act and since 
that question has not been discussed be- 
fore the High Court, we would set aside 
the judgment of the ‘High Court. and send 
the matter back to the High Court, so 
that the High Court may decide all tbe 
questions arising before it as have nct 
been so far decided, including the ques- 
tion of the constitutional . validity of the 
Amendment Act. 


3. We are not ‘pronouncing upon the 
correctness of the judgment of the Higa 
Court on the ` points considered 
and decided by it and if the 
appellant ultimately fails before 
the High Court, it would be- open 
to the appellant to canvass the correct- 
ness of the judgment of the High Court 
on those points in a petition for Special 
Leave which may be filed by. them. 
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4. The appeal is allowed to this ex- 
tent with no order as to costs. Since this 
is a very old matter we would request 
it of within 
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four’ months from today. 
Order accordingly. 
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© Y. V. CHANDRACHUD, C. J., 
A. VARADARAJAN AND 

AMARENDRA NATH SEN, JJ. 
Civil Appeal No. 1085 of 1981, D/- 
16-10-1981. h 
- The Divisional Personnel Officer, West- 


ern Railway, Kota, Appellant v. ‘Sunder 
Dass, Respondent. . 


Indian Railway Establishment Code, 
R. 1706 (4) — Applicability — Suspension 
of employee during disciplinary enquiry 
— Dismissal ordered but set aside by 
Court — Fresh enquiry on same charge 
— Initial suspension continues till final 
order of dismissal is passed — Employee 
entitled to subsistence allowance only 
and not full wages. C. R. Nos. 63 and 158 
of 1973, D/- 28-2-1979 (Raj.), Reversed. 
(Constitution of India, Art. 311). 

Clause (4) of R. 1706 . is attracted in 
cases where there had been a suspension 
of a railway servant due to a contem- 
plated or pending disciplinary proceeding 
and the order of dismissal pursuant to 
the finding recorded in that disciplinary 
proceeding is set aside or declared or 
rendered void in consequence of or by a 
decision of a court of law and the dis- 
ciplinary authority, on a consideration of 
the circumstances of the case decides te 
hold a fresh inquiry against him on the 
allegation on which the penalty of dis- 
missal, removal or compulsory retirement 
was originally imposed. _ (Para 8) 
. In the instant case an employee who 
was working as a sub-clerk in the 
Karachi Division of Ex-North Western 
Railway was discharged from service in 
the year 1944; he migrated to India dur- 
ing partition; reported for duty to the 
Transfer Officer (India) and was employ- 


- ed in the then B. B. & C. i. Railway. He 


was subsequently charge-sheeted for con- 
cealing the fact that he was not in ser- 
vice but was already discharged from 
service and was ultimately dismissed. The 
TX aa ec anda Ra Sa 


*Civil Revns. Nos. 63 and 158 of 1973, 
- D/- 28-2-1979. 
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dismissal was set aside on ground that 
enquiry: was conducted without following 
the principles of natural justice. Fresh 
enquiry was conducted and hs was: dis- 
missed from: the. date of original orcer 
of dismissal. He. was suspended during 
the enquiry before the first order of dis- 
charge. He did, not. join duty after, trat 
order’ was set aside. `` 

Held that ‘the ‘charge ‘under both the 
enquiries was only one and the same and 
therefore Clause _.(4) ‘of Rule 1706 74) 
would be attracted. The: employee woud, 
therefore, be deemed to have continued 
under suspension even during the secoad 
enquiry and. would be entitled only: to 
subsistence’ ‘allowance being 50% of his 
wages for the period of“ suspension until 
the final order of dismissal and not to 
full wages. Civil: Revns. Nos. 63 and 138 
of 1973, Dj- 28-2-1979 (Raj), Reversed, 

(Para 8) 

“Mi. ,N. C: ` Taluqdaf; Sr. Advocate and 
“Mr. R N. Poddar, for Appellant; Respoa- 
dent in person. 

_ VARADARAJAN, J.:— In this appeal 
by special leave the ‘respondent Sunder 
Dass appears in person. The. appeal 3y 
the Divisional Personnel Officer, Western 
Railway, Kota is egainst the judgment of 
Dwarkaprasad, J. of the Rajasthan Hizh 
Court at Jaipur in Civil Revris, Nos, 33 
and 158 of 1973.. The learned Judge allow- 
éd Civil Revision No. 63 of 1973 filed >y 
Sunder Dass and dismissed Civil Rew. 
No. 158 of 1973 filed by. the Divisioral 
Personnel Officer with costs in both.” `; 

2. The two revision petitions, ‘were ti- 
ed against the order dated 18-9-1972 ` pass- 
ed by the learned District Judge, Kcta 
under the Paymen; of, Wages ‘Act (herein- 
after referred tö as “the Act”). The re- 
spondent filed petitions under s. 15 (2) of 
the Act before the authority under the 
Act, the, Special Judicial (Railways) 
Magistrate, ‘Kota who held by his order 
dated’. 30-10-1967,.that, the. resporident is 
entitled to get. his salary’ for ‘the period 
from 17-2- 1949 to: 14-5- 1949 after ädjust- 
ment’ of any amount, which might have 
been | ‘paid’ to him for ‘that „period. | "Bcth 
parties, filed appeals against that . “oréer 
before - the District Judge, Kota ‘who Sy 
order -dated 18-9-1972 . held that the re- 
spondent. should have, been“ paid , wages 
for. the period ‘of six. ‘months | prior. to 
25-3-1963, the.date of 
under the Act and also for a.period of 
six months in respect of each one of his 
“subsequent seven’ applications filed uncer 
the Act. The learned *-District. Jucge 
directed the authority under the Act to 
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calculate the ameunt of salary and dear- 
ness allowance payable to the respondent 
as per his. direction on the basis of the 
respondent’s basic salary as on 14-5-1949, 
the. date of his original dismissal from 
service, after deducting the usual Pro- 
vident Fund deduction and other permis- 
Sible deductions,. if any. . Both parties 
filed revision petitions in the High Court 
against the order of the learned District 
Judge. ,: i ; 


3. The meen was employed as an 
Assistant Sub-Divisional Clerk at Sukkar 
in the Karachi Division of" the North 
Western Railway. While he was working 
in that capacity -at ‘Nawabshah, he was 
discharged from service by order dated 
-12-4-1944 ' issued by the Divisional Engi- 
neer. The respondent instituted a suit in 
the Court of the Judicial Commissioner, 
Karachi for declaration that the order of 
discharge ; was invalid. During the pen- 
dency of that suit there was partition ` of 
India and' he migrated to India and re- 
ported’ for duty to the Transfer Officer, 
(India) ati Ambala Cantonment on 8-1- 
1948. On the basis of the ‘respondent’s 
declaration, he was taken as a Clerk in 
the’ former B.B. & C.I Railway, which 
eventually. ‘become the Western Railway. 
But when the fact that the respondent 
had already been discharged from rail- 
way service on 12-4-1944 before the 
partition of India took place came to 
light, the; respondent was suspended 
from service on 17-2-1949 and a charge- 
sheet ` was issued to him by the Chief 
Engineer of the Railway~for the miscon- 
duct of concealment: of the order of dis- 
charge from service ‘and he was dismiss- 
ed-from service’on '14-5-1949 in pursu- 
ance of the finding of guilt recorded in 
the’ ‘inquiry: The respondent’s appeal 
against the order of discharge was dis- 
missed’ by, the General Manager ‘of the 
Railway. The: respondent ` ‘thereafter filed 
a suit, on“ 10-1- 1950 for declaration that 
the’ order; of: discharge” was void and-ob-: 
tained decree in the trial Court, which 
was modified by the District Judge on 
appeal. Both parties filed Second Appeals 
in the High Court, which dismissed the 
same on 6-3-1963 by holding that the re- 
spondent is entitled to a ‘declaration that 
‘the, order of his dismissal’ from service 
dated 14-5- 1949 is ‘egal on the ground 
that there was’ breach of the ‘principles 
of natural justice and that it was, „how 
ever, open to’ the: Railway Administration 
to ‘take fresh ` disciplinary ‘proceedings 

- against him from ae stage at_ ‘which the 
illegality crept. in.” ee 
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4, Subsequently, the Chief | Engineer, 
Western Railway started fresh discipli- 
nary proceedings -against the respondent 
and issued a fresh charge-sheet' with a 
statement of allegations against : him- on 
4-11-1963, No fresh order of suspension 
was issued to the. respondent on this 
oceasion. The departmental inquiry was 
held and an inquiry report dated 29-11- 
1965 was made holding the :. respondent 
guilty of the charge. The Chief ‘Engineer 
accepted the report of the Inquiry Officer 
and issued a notice to the respondent 
calling upon him to show cause against 
the punishment proposed to be awarded 
to him and eventually dismissed him 


from service by his order dated 23-12- - 


1966 with. effect from 14-5-1949, the date 
of his original dismissal, This order of 
dismissal was confirmed by the General 

_ Manager, Western Railway in the respon- 

“-dent’s appeal which . was dismissed on 
10-5-1967. The.. respondent: challenged 
the order of dismissal by filing Writ Petn. 
No. 558 of 1967 . which was. dis- 
missed by the Rajasthan High Court 
on 21-11-1971 holding that the depart- 
mental inquiry was properly conducted 
and that the dismissal is valid but not 
retrospectively from 14-5-1949. The re- 
spondent’s Review Petition was. dismissed 
by the learned Judge of the en Court 
on 7-3-1972. 


5. After the dismissal of the second 
appeals on 6-3-1963 the petitioner moved 
the Payment of Wages Authority on 25-3- 
1963 by a petition filed under’ S. 15 (2) 
of the Act claiming wages for the period 
from 17-2-1949,-the date’ of the original 
suspension, to 28-2- 1963 less’ subsistence 
allowance, ‘namely,’ Rs; 24,792.70 and. 
thereafter, filed” seveh more petitions. ‘once 
in every ‘Six months claiming’ in, all wages. 


of Rs. 34,096.07" for the period’ ‘from 1- 3- 


1963 to 31-8-1966. As’ stated earlier, the’ 
Authority, under the Act ‘held that_ the 
respondent is; entitled to „Wages for ‘a 
period from ‘7-2-1949 ‘to ‘14-5-1949 ‘and, 
in the ` appeals filed before the learned” 
District Judge’ it was held that ` ‘the re- 
spondent: is entitled ,to wages for a 
periód of Six months’ „prior, to 25- 6- 1963: 
and also’for the period” of Six ‘months-in 
respect of each oné of the sevén ‘petitions 
filed by him and the District J udge 
directed the Authority under the -Act to’ 
calculate the. amount payable to the re- 
spondent after making the necessary de- 
ductions on the basis of the Fespondent’s 

basic wages as ‘on 14-5-1949. Both the 
parties filed révision petitions’ against 
the. order of the earned -District Judge, 
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6. The plea of limitation which. ap`’ 
pears to have been. raised in the revision 
petitions before. the learned Single 
Judge of. the- -Rajasthan High Court at 
Jaipur, has been- held, to be no longer 


available -in;.- view of the — deci- 
sions of © this Court referred to. 
in the judgment of. the High 
Court in the Civil Revision cases under 


appeal in this case. The other objection 
raised. under O. 2, Rule 2 of the Civil 
P.. C. <in view of the fact that the claim 
for wages .had not been put forward in 
the civil suit and connected appeal . and 
second appeal has also been rejected by 
the High Court. The learned Single Judge 
held that if the order of dismissal is set 
aside, it is not necessary to give a fur-: 
ther declaration that the employees con- 
tinues to remain in service in view of 
the fact that it follows: as a consequence’ 
of that order of cismaissal faxing been set 
aside, >., he 

-T. It was add before the learn- 
ed Single Judge of the High Court that 
since after the original order of dismis~ 
sal had been set aside by the High Court, 
the disciplinary authority had decided to- 
hold a fresh inquiry and had dismissed’ 
the respondent pursuant to the finding of 
guilt recorded by the Inquiry Officer in’ 
the fresh inquiry and accepted’ by thé dis- 
ciplinary authority, in view of the pro- 
visions of Rule-1706 (4) of the Indian 
Railway Establishment Code, the. respon- 
dent must.be- deemed to have been plac- 
ed under suspension from the date of the; 
original order of dismissal. The learned 
Single Judge did not allow that conten-. 
tion to be . raised before him on. the. 
ground that: it was not raised either be-. 
fore. the ‘Authority under the: Act or, be-- 
fore the:,learned District. Judge. . in the, 
appeals. The: Jearned - Judge. dismissed the, 
Divisional ., Personnel . Officer’s revision, 
petition and allowed the respondent’s re-. 
vision petition with. costs and held . that. 
the respondent is entitled- -to receive, 
arrears. of; wages from 17-2-1949 to .31-8- 
1966. The. Divisional, ,;Personnel. Officer 
had filed this. civil appeal by special leave 
against those orders of the. pened ee 
TUBE of the High Court. , 

- 8. -The fact that, the ‘respondent had : 
been dismissed from service. pursuant; to! 
the finding of. guilt recorded in the fresh: 
inquiry has not been disputed before us, 
by the respondent who:has:. appeared in 
person though the .appellant:in this .ap-‘ 
peal. had been directed jby,. this Court: 
while ordering: showy, cause notice in the; 


special leave:’petition,.to deposit :a sum. ot! 
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Rs. 1,000 to enable the respondent to 
engage a counsel to appear for him’ in 
this Court and that amount had been 
deposited by the appellant and with- 
drawn by the respondent, We perused 
the record of the fresh inquiry and are 
satisfied that the respondent has admit- 
ted the fact of his discharge from service 
On 12-4-1944 while securing fresh em- 
ployment under B.B. & C.I. Railway. Mr. 
Taluqdar, Senior Counsel, appearing for 
the appellant submitted that the respon- 
dent had been suspended from service 
on 17-2-1949 before he was originally dis- 
missed from service on 14-5-1949 pur- 
suant to a finding of guilt recorded in the 
departmental inquiry and that in the 
subsequent departmental inquiry also, he 
had been found guilty and was -subse- 
quently dismissed from service and, 
therefore, by virtue of the provisions of 
Rule 1706 (4) of the Indian Railway 
Establishment Code, he must be deemed 
to have been under suspension right 
through from 17-2-1949 and he would be 
entitled only to subsistence allowance 
and not to full wages for the period 
from 17-2-1949. Clause (1) of Rule 1706 
provides for a railway servant being 
placed under suspension inter alia where 
a disciplinary proceeding against him is 
contemplated or pending. Clause (4) of 
that Rule reads thus: 


“Where a penalty of dismissal, re- 
moval or compulsory retirement from 
service imposed upon a railway servant 
is set aside or declared or rendered void 
in consequence of or by a decision of a 


court of law and the disciplinary auth- 
ority, on a consideration of the circum- 
stances of the case, decides to hold a 


further inquiry against him on the alle- 
gations on which the penalty of dismissal, 
removal or compulsory retirement was 
originally imposed, the railway servant 
shall be deemed to have been placed 
under suspension by the competent 
authority, mentioned in Rule 1705, from 
the date of the original order of dismis- 
sal, removal or ‘compulsory retirement 
and shall continue to remain under sus- 
pension until further orders.” 

We are of the opinion that this sub-clause 
will be attracted in cases where there 
had been a suspension of a railway ser- 
vant due to a contemplated or pending 
disciplinary proceeding and the order. of 
dismissal pursuant to the finding record- 
ed in that disciplinary proceeding is set 
aside or declared or rendered void in 
consequence of‘or by a decision of a 
court of law. and the ‘disciplinary © auth- 
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ority, on` a consideration of the circum- 
stances of the case, as in the present case, 
decides to hold a fresh inquiry against 
him on the allegations on which tha 
penalty of dismissal, removal or compul- 
sory retirement was originally imposed. 
It is not the case of the respondent ‘that 
he had resumed duty after the original 
order of dismissal dated 14-5-1949 was 
set aside and that he continued to be in 
service until he was subsequently dis- 
missed from service by the order dated 
23-12-1966. It is seen from the original 
order of dismissal dated 14-5-1949 that 
the respondent had been informed by 
the instruction appended to that order 
that he would be given subsistence allow- 
ance at the rate of 50% of his pay for 
the period from 17-2-1949 to 14-5-1949, 
both days inclusive, when he remained 
under suspension. The respondent did 
not dispute before us the fact that he 
was placed under suspension from 17-2- 
1949 pending the inquiry resulting in his 
dismissal by the order dated 14-5-1949. 
But what the respondent contended be- 
fore us is that the original order of dis- 
missal dated 14-5-1949 is based on the 
finding of guilt recorded in respect of a 
single charge and that a second allega- 
tion has been made in the charge framed 
in the fresh inquiry and, therefore, the 
provisions of R. 1706 (4) of the Indian 
Railways Establishment Code are not at- 
tracted. The respondent invited our at- 
tention to the fact that in the first sus- 
pension order dated 17-2-1949, he has 
been described as a Clerk, Executive 
Engineer’s Office, Kota Division and in 
the charge framed in the fresh inquiry 
on 22-3-1965 as ex-clerk of the Office of 
the Executive Engineer, Kota Division 
and also to the fact that he had been 
informed by the Chief Engineer’s letter 
D/- 9-9-1965 that he has not been placed 
under suspension by the administration 
and only fresh proceedings have been 
taken against him in view of the judg- 
ment of the Rajasthan High Court and 
therefore, the question of the administra~ 
tion granting him permission to leave his 
residence or Kota Railway Station does 
not arise in support of his contention 
that he could not be deemed to have 
been under suspension after his original 
order of dismissal had been set aside by 
the High Court. The respondent appears 
to have been conscious of the fact that 
the order of suspension dated 17-2-1949 
had not been revoked when he applied 
for permission to: absent from his head- 


quarters. The Chief Engineer appears to 
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have stated in his letter dated 9-9-1955 
that the respondent had not been placed 
under suspension and, therefore, he d-d 


¿ not require the permission of. the Rail- 


way administration to leave Kota ony 


_ on the basis that there was no fresh order 


*, 


of suspension after the original order əf 
dismissal dated 14-5-1949 had been sot 
aside by the High Court. As stated eaz- 
lier, the respondent has not disputed the 
fact that he had been placed under sus- 
pension by the order 17-2-1949, and it is 
clear that he was under 
thereafter throughout and he had attain- 
ed the age of superannuation in 1963, Kis 
year of birth being 1908. The charge 
framed against respondent in the first in- 
quiry was this: 

“Obtaining employment by conceal- 
ment of his antecedents which woud 
have prevented his employment in rai- 
way service, had they been known before 
his appointment, to the authority ap- 
pointing him.” 


The reasons for that charge given were 
that he obtained employment in the 
Western Railway by giving false intima- 
tion to the Transfer Officer (Indie), 
Ambala Cantonment to the effect that he 
was in service-on the North Western 
Railway at the time of partition. In ‘the 
fresh charge dated 22-3-1965 framed 
against the respondent, it is*stated that: 

“Fresh proceedings are being . taken 
against him in view of the judgment ef 
the Rajasthan High Court that his diz- 
missal from service was illegal and .te 
has been informed that the charge -s 
based on (1) the declaration of 8-1-1948 
made by respondent - to the Assistart 
Transfer Officer, Ambala Cantt. that Te 
was working on the ex-North Western 
Railway and was in receipt of substantive 
pay of Rs. 98 plus Rs. 4.50 and has been 
confirmed in that post on 1-11-1943 amd 
(2) the declaration dated 26-1-1948 after 
he joined the ex-B B. & C.I, Railway.” 
On a perusal of the two charges, we ar® 
of the opinion. that the fresh charge. dated 
22-3-1965 is only.a single charge and thet 
the second allegation, namely, the decle~ 
ration dated 26-1-1948 made by the re- 
Spondent after he joined the ex-B. B. & 
CI. Railway, was only intended to b=2 
relied upon for proving that charge. Wə 
are, therefore, unable to accept the sub- 
mission of the respondent that any dif 
ferent’ or additional charge was framed 
against him in the fresh inquiry. Tha 
subsequent inquiry was in respect of th 
same charge, namely, that the respondent 
had suppressed the fact that he had: beep 
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discharged from railway service on 12-4- 
1944 while he secured employment in 
1948 after the partition of India. R. 1706 
(4) of the Indian Railway Establishment 
Code is squarely attracted to the case of 
the respondent. In these circumstances, 
we hold that the respondent who had 
been suspended on 17-2-1949 pending in- 
quiry and had not reported for duty after 
the original order of dismissal dated 14-5- 
1949 had been declared to be illegal by 
the High Court of Rajasthan in the 
second appeals filed by both the parties, 
must be’ deemed to have continued to be 
under suspension by virtue of the provi- 
sions of R. 1706 (4) in view of the fresh 
inquiry and would be entitled only to 
subsistence allowance being 50% of his 
wages for the period of suspension until 
the final order of dismissal and not to 
full wages. The appeal is accordingly 
allowed, but in the circumstances of the 
case without costs. The appellant had! 
deposited in this Court a sum of Rupees 
16,000 being subsistence allowance for 
the said period as directed by this Court 
on 2-12-1980 when notice to show cause 
was ordered in the special leave’ pétition 
and it has been withdrawn by the respon- 
dent. We, therefore, add that nothing 
more remains to be paid to the respon- 
dent towards his subsistence allowance... 


Appeal allowed. 


AIR 1981 SUPREME COURT 2181 
(From : Himachal Pradesh)* 
S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 
Civil Appeals Nos. 2104 and 2384 of 
1980, D/- 2-11-1981. i 
Dr. S. P, Kapoor; Appellant v. State 
of Himachal ‘Pradesh ‘and others, Re- 
spondents. | 
and’ ¢ 
Dr. Jiwan Lal, Appellant v. State of 


Himachal Pradesh and ner Respon- 
denta, 7 f A ; 


(A) Constitution of India, Art. 309, Pro- 
viso — Himachal Pradesh Health Service 
Rules (1974), R. 10 (a) .(iii) — State of 
Himachal Pradesh Act (1970) S. 45 
Letter D/+ 9-7-1971 by Ministry . and, 
Family Planning Welfare, Govt, of Indii 
fae SP Be aA AR DEE O L E 


1980 Lab IC NOC 146° 


*Reported in 
_ (Him, Pra.) 


KY/KY/F87/81/SNV 
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to Secretary to Govt. of Himachal Pra- 
desh —- Constitution of Himachal Pra- 
desh Health Service — Doctors belong- 
ing to Central Health Service opting for 
State Service — Inter se seniority — 
Fixation of. 1980 Lab IC (NOT) 146 
(Him. Pra.), Reversed. 


Where on the constitution of Hima- 
chal Pradesh Health. Service after for- 
mation of the new State, certain doctors 
belonging to the Central Health Service 
opteg. for the State service and were ap- 
pointed on the general side, the doctor 
who had been appointed to the Punjab 
‘Civil Medical Service (Grade I) post on 
29-1-1965 and was inducted into the 
Specialists’ grade in the Central Health 
Service with effect from 1-11-1966 would 
rank senior under Rule 10 (a): (iii) and 
in accordance with the letter D/- 9-7- 
1971 to those doctors who were in the 
Central Health Service on the date of 
its constitution on 9-9-1966 but had 
been taken in the Specialists’ grade and 
G. D. O. Grade I respectively under the 
Central Health Service with effect only 
from 9-9-1968, under Rule 10 (a) (iii) as 
inier se seniority of the officers drawn 
from the integrating States had to be 
determined only in accordance with 
Rule 10 (a) (iii) of the Rules. 1980 Lab 
Ic (NOC) 146 (Him. Pra.), Reversed, 


(Paras 23, 30) - 


(B) Constitution of India, Article 309, 
Proviso —: Himachal Pradesh - Health 


Service Rules (1974), R. 2 (g) — Depart-. 


mental Promotion Committee — Proce- 
dure — Doctor, one of the competitors 
for promotion post — His confidential 
reports as regards others taken into ac- 
count — Held, it was not fair for Pro- 
motion Committee to have done so. 
(Para 31) 


(©) Constitution of India, Article 316 
— Appointments —” Validity — Officers 
holding posts on ad hoc basis fer long 
time —— Meeting of Promotion Commit- 
tee held when a member, Secretary of 
the Deptt., was on leave by appointing 
Principal ‘Secretary to the Chief Min- 
ister additionally as Secretary of ‘the 
Deptt. — Appointments made by accept- 
ing recommendations on the date on 
which they were made — Held post 
haste manner ‘in which things were done 
on one particular date suggests that 
some higher-up was interested in push- 
ine through the matter hastily when the 
regular Secretary was on leave —- Mat- 
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ter ordered to be considered afresh. 
> (Para 33) 
(D) Constitution of India, Article 309 
— Proviso — Himachal Pradesh Health 
Service Rules (1974), Rr. 9 (4) and 21 — 
Appointment of Director of Health Ser- 
vices — R. 9 (4) not providing the cate- 
gory with which the roaster may be 
started, whether with HPHS (Grade 1) 
Officers or Specialists — Govt.. directing 
roaster may be started with the cate- 
gory of Specialists keeping in view the 
length of qualifying. service in each of 


the two grades — Held, Govt.’s action 
was proper. (Para 34) 
Cases Referred : Chronological Paras 
1974 Lab IC 994: (1974) 2 SCR 867: 

AIR 1974 SC 1343 27, 28 


AIR 1973 SC 69: (1973) 1 SCR 945 27 
AIR 3967 SC 52: (1966) 3 SCR 600 25 
AIR 1967 SC 1889: (1968) 1 SCR 185 25 ` 


VARADARAJAN, J.:— These ap- 
peals by special leave are against the 
common judgment of a Division Bench 
of the Himachal Pradesh High Court 
rendered in Writ Petitions Nos. 2 of 
1980 and 288 of 1979. They were heard 
together by us in view of this Court’s 
Order dated 6-11-1980. Writ Petition 
No. 288 of 1979 was filed by Dr. Jiwan 
Lal and Dr. (Mrs.) Damyanti Kapur 
against the State of Himachal Pradesh, 
Dr. S.. P. Kapoor, Dr. R. M. Bali and 
Dr. K. Pandeya. Writ Petition No. 2 of 
1980, was filed by Dr. R. M, Bali against 
State of Himachal Pradesh and 
eight others including Dr. Jiwan Lal, 
Dr. (Mrs.) Damyanti Kapur, Dr. S, P. 
Kapoor and Dr. K. Pandeya, who were 
respondents Nos. 8, 9, 6 and 7 respect- 
ively in the Writ Petition. Dr, S, P. 
Kapoor, the appellant in C, A. No, 2104 
oz 1980 is the second respondent in writ 
Petition No. 288 of 1979 and ‘6th’ respon- 
dent in W.P. No. 2 of 1980. Dr, Jiwan 


.Lal, the appellant in C. A. No. 2384 of 


1980 is the first petitioner in W. P. Num- 
ber 288 of- 1979 and 8th ‘respondent in 


`W. P, No. 2 of 1980. y 


.2. Writ Petition No. 288 of 1979, 
challenged the reversion of Dr. Jiwan 
Lal and Dr. (Mrs.) Damyanti Kapur,. 
the petitioners therein, from the post 
of Deputy Directors of Health Services, 
as illegal and violative of the conditions 
of service as also-the provisions of the 
Constitution- of India. In Writ“ Peti:ion- 
No, 2 of 1980 Dr. R. M. Bali prayed for 
quashing the seniority of specialists in- 


a 


` 


` place of the Secretary to 


1981 


1979 and: Annexure PX-1 containing tke 
list and for assignment of Serial No. 1 
in the seniority list. to him. Dr. R. M. 
Bali prayed for certain other relie=s 
also including declaraticn of. the ap- 
pointment of Dr, S. P. Kapoor és 
Director of Health Services as null and 
void and for his case being :considered 
for appointment to that post on tke 
basis of the seniority prayed for in hs 
writ Petition, ; 


3. The case of Jiwan Lal and Dr. 
(Mrs.) Damyanti Kapur, the Writ Pet- 
tioners .in W. P. No. 283 of 1979, wes 
that they were appointed as Deputy 
Directors of Health Services on a re- 
gular basis. The post of Deputy Direc=- 
or, Health Service was held by Dr. 


> Jiwan Lal for 44 years and by Dr. (Mrs) 


Damyanti Kapur for about 3} years. 
The appointment of Dr, S. P. Kapoor, 
the appellant in C. A. No, 2104 of 19€0 
and Dr. R. M. Bali and Dr. K. Pandeya 
(respondents 2 and 4 in W. P. No. 2&8 
of 1979) as Deputy Directors of Health 
Services, is contrary to the. . provisions 
of the Himachal Prades; Health Ser- 
vice Rules, 1974 (hereinafter referred 
to as the ‘Rules’). They were appointed 
in disregard of the rights of Dr. Jiwan 
Lal and Dr. (Mrs.) Damyanti Kapur. 
The Departméntal Promotion Com- 
mittee constituted for making the ap- 
pointment was. not properly::.constituted 
as one of the members of the‘ Committe2, 
namely, the Principal Secretary to tke 


then Chief Minister was unauthorisedly . 


the Ccmmittee in tke 
Government, 
Health and. Family Welfare Department; 
Himachal Pradesh. Therefore, the pro- 
ceedings of the Committee ‘are vitiated. 
The ' annual confidential ‘reports of tke 
petitioners Dr, Jiwan Lal and Dr. (Mre) 
Damyanti Kapur were initiated by an 
officer’ who was ‘not’ only junior-.#o 
them but ‘also an aspirant for promotion 
to the higher post along with them: 
Therefore, ‘those confidential repor-s 
should not have been taken ‘into con- 
sideration for further promotion by tke 
Departmental Promotion’ © Committe:. 
The appointment of Dr. S. P. Kapoo:; 
the appellant in'C. A. No, 2104 of 1989, 
Dr. R. M. Bali. ánd Dr. 3. Pandeya, re- 
spondents 2 and 4 in that Writ Petition 
was made in haste on 3-11-1979,_ im- 
mediately after the final. ‘seniority. list 


inducted into 


S. P. Kapoor v. 
dicated in- the Office Memo dated 2-11- 
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was issued on 2-11-1979. The appoint- 
“ment of Dr.: S. P. Kapoor, the second 


respondent in-W. P. No. 288'of,1979 and 
appellant in:C. A,.No. 2104 of 1980 -as 
Director of ‘Health Services on the same 
day is illegal as he did not satisfy -the 
conditions -prescribed in the Rules, and 
he. did not have even-the requisite qua- 
lifying service. Further: the: post of 
Director. of. Health Services must have 
been filled up from amongst the Health 
Services Grade-I Officers and not’ from 
amongst Specialists. The reversion of 
Dr.. Jiwan Lal and Dr, (Mrs.) Damyanti 
Kapur from the posts of Deputy Direct- 
ors is illegal and’ violative of the con- 
ditions of their service as also the pro- 
visions of the Constitution of India. 

4. The case of Dr, R. M.' Bali, the 
petitioner in W. P. No, 2 of 1980 was 
that -he: was appointed as T. B. Officer, 
T. B.. Sanatorium, Mandodhar, a Gazet- 
ted Class II post, with effect from 9-4- 
1955 and he continued to work as such 
till 28-5-1962. He was, thereafter, ap- 


_poihnted as Superintendent in that Sana- 


torium, a Class I post,. and after join- 
ing the post he was selected for appoint- 
ment on a_ regular ‘basis through the 
Public Service Commission and he was 
confirmed in that post, categorised as 
Category ‘D’ post and Class I post in 
the Central Health Services, in 1966. 
The Medical and Health Department of 
Himachal Pradesh Government appoint- 
ed him as Director’ of Health (T. B.), a 
Category ‘D’ post by a Notification 
dated 1-7-1963. He was inducted into 
the Central Health Services with effect 
from 9-9-1966 and included’ in the ini- 
tial constitution. of that Service and con- 
firmed in that Service on 9-9-1968. But 
Dr: Grover, who has since retired, and 
Dr. S. P. Kapoor, who were respondents 
5 and 6 respectively in Writ Petition 
No. 2 of 1980, were appointed merely on 
a temporary basis to the Central Health 
Services with effect from 1-11-1966., The 
inter se’ seniority of Dr. R. M.. Bali, the 
petitioner in W. P. No. .2 of 1980 and 
Dr. Grover and Dr. S. P. Kapoor in the 
Central Health Services (Specialists’ 
Grade) had to be preserved’. and could 
not’ be disturbed at the. time of absorp- 
tion in’ the Himachal” Pradesh- Health 
Services having.: regard:to the Punjab 
Reorganisation Act and the protection 
given to the members of the Punjab 
Service. In these circumstances, Dr. 
R. M. -Bali prayed for quashing of the 
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seniority list of the cadre of Specialists 
indicated in the Office Memorandum 
dated 2-11-1979 (Annexure PX-I con- 


taining in the list) and assigning to him 


Serial No. 1 in the seniority list. He also 
prayed for other reliefs including de- 
. claration of the appointment of Dr, S. P. 
Kapoor as Director of Health Services 
as null and void and for his appoint- 
ment to that post on the basis of the 
revised seniority claimed by. him, 

5. The contention of the Himachal 
Pradesh Government, the first respon- 
. dent in W. P. No. 288 of 1979, was that 
Dr. Jiwan Lal and Dr. (Mrs.) Damyanti 
Kapur were appointed as Deputy Direct- 
ors of Health Services on ad hoc 
basis, The Deputy Director’s post is a 
selection post which cannot be claimed 
as of right by persons appointed on ad 
hoc basis by way of stop-gap arrange- 
ment.- The incumbent to the post of 
Secretary to Government, Health and 
Family Welfare was on leave from 3rd 
to 9th November, 1979 and the Principal 
Secretary to then Chief Minister was 
appointed to function in his place as 
Secretary to Government in the De- 
partmental Promotion Committee by 
order dated 3-11-1979. The constitution 
of the Departmental Promotion Com- 
mittee was, therefore, perfectly valid. 
The annual confidential. reports written 
by Dr. Grover, who was working on ad 
hoc basis, were not the only reports 
taken into account by the Departmental 
Promotion Committee. That Committee 
did not take into account the reports 
of Dr. J. C. Sharma about the work and 
conduct of Dr. Jiwan Lal and Dr. (Mrs.) 
Damyanti Kapur. The post of Director 
of Health Services was manned on an 


ad hoc basis since the retirement of Dr.. 


Krishan Swarup in December 1973. The 
posts of Deputy Director also were man- 
ned on an ad hoc basis. These ‘ad hoc 
appointments were necessitated -by the 
absence of the final seniority list which 
was prepared only on 2-11-1979 and 
since that impediment was over on 
2-11-1979, the Departmental Promotion 
Committee met on 3-11-1979 and orders 
of appointment to those selected by that 
Committee on that date were issued on 
the same day. The promptness in mak- 
ing the regular appointments was ne- 
cessitated by the intention to make the 
regular appointment `as quickly as pos- 
sible after the preparation of the final 
‘seniority list on 2-11-1979. . Specialists 
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are necessarily officers possessing post- 
graduate qualifications while G, D. Os. 
Class I are, as a rule, only graduates, 
Therefore, the rule making ` authority 
divided the higher posts equally amongst 
the Officers of the two categories taking 
all factors into consideration. The ap- 
pointment of Dr. S. P. Kapoor, the 
second respondent in’ W. P. No. 288 of 
1979, as Director of Health Services is 
valid. Dr, Jiwan Lal and Dr. (Mrs.) 
Damyanti Kapur were not Deputy Di- 
rectors of Health Services on the date 
of selection of Dr, S.'P. Kapoor as Dir- 
ector of Health Services and, therefore, 
their claim for being considered for pro- 
motion to that post is wholly untenable 
having regard to Rule 9 (3) of the Rules, 
according to which only Deputy Direct- 
ors could be considered for promotion 
to the post of Director of Health Ser- . 
vices, 


6. The contention of the Himachal 
Pradesh Government, the first respon- 
dent in W. P. No. 2 of 1980 was that 
the post of Superintendent, T. B. Sana- 
torium held by Dr, R. M. Bali, the 
petitioner ‘in that Petition, was a junior 
Class I post until he was appointed to 
the Specialists’ grade in the Central 
Health Services with effect from 9-9- 
1966, Dr. Grover and Dr. S. P. Kapoor, 
respondents 5 and 6 respectively in 
W. P. No. 2 of 1980, were appointed to 
the Specialists’ grade in the Central 
Health Services with effect from 1-11- 
Central Government 
kept the question of seniority -open. Dr. 
R. M. Bali exercised his option to join 
the Himachal Pradesh Health Service 
after a copy of the Rules was supplied 
to him. The final seniority of Dr. R. M. 
Bali and others was fixed under the 
provisions of the Rules issued on 10~-1- 
1974. Seniority assigned to Dr. R. M. 
Bali is strictly in accordance with the 
provisions of Rule 10 (a) (iii) of the 


Rules. The words “whichever is ear- 
lier” which occurred in the original 
Rules 10 (a) (i) and 10 (a) (iii) were 


deleted by the’ Amendment Rules, 1966. 
The claim of Dr. R. M. Bali for seniority 
on the basis of his ad hoc appointment 
is not tenable. 

7. The Central Government and Dr. 
S. P. Kapoor, respondents 2 and 6 in 
W. P. No. 2 of 1980 had also filed coun- 
ter-affidavits opposing the Writ Petition. 
In the Central Government’s . counter- 
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affidavit it is stated that Dr. R. M. Bali 
has been ih the Specialists’ grade only 
from 9-9-1966 and that Dr, Grover and 
Dr. S. P, Kapoor were appointed to the 
Specialists’ grade on 1-11-1966, leaving 
the question of seniority open, In the 
counter-affidavit of Dr. S. P. Kapoor re- 
ference is made to Government of 
India’s letter dated 9-7-1971, which 
deals with the fixation of seniority of 
Medical Officers of the Punjab Govern- 
ment absorbed in the Central Health 
Services in the Himachal Pradesh Urion 
Territory and states as follows :— 


© “The Central Health Services was con- 
stituted with effect from 9-9-1966 and 
the seniority of the Medical Officers ap- 
pointed to the Service with effect from 
that date has been determined in ac- 
cordance with the principles laid -dcwn 
in this Ministry’s letter dated 27-7-1967. 
In accordance with sub-para 1 of this 
memoranda Officers appointed to a grade 
of the Central Health Services uncer 
Rule 7-A of the Central Health Services 
Rules, as amended by Central Heelth 
Services Amendment Rules, 1966, will 
rank en bloc senior in that grade to 
those who may be -appointed to that 
grade under Rule 8. of the Central 
Health Services Rules, 1963. 


2. The Officers of the Punjab Gov- 
ernment were appointed to the Central 
Health Services with effect from 1-il- 
1966, under Rule 8 (A) of the Central 
Health Services Rules,. 1963. Those affi- 
cers have come to the Central Health 
Service only after the initial consticu- 
tion of that Service was over. In ac- 
cordance with the principles laid down 
for the Central Health Services it is 
not permissible to assign them seniority 
in the Central Health Services over the 
Officers appointed to the.Central Health 
Services at the initial constitution of the 
Service, 


3. However, as the Government of 
Himachal- Pradesh have proposed to fər- 
-mulate their own Health Services and 
the „Medical Officers who opt from the 
Central Health Services are to be in- 
cluded in that Service, those Officers 
may be asked to exercise their option. 
In case they chose to remain as mem- 
bers of the Central Health Services their 
seniority will be reckoned only at ‘the 
maintenance stage of the Central Health 
Services and they cannot get seniority 
in the Central. Health. Service on the 
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basis: of their: prior service’ under the 
Punjab Government. Those Officers 
who opt to join the proposed Himachal 
Pradesh Health Service may, however, 
be given the benefit of their past con- 
tinuous service while fixing their senio- 
rity in the Himachal Pradesh Health 
Service. At the time of formation of 
that Service these persons can be con- 
sidered for inclusion in the initial con- 
stitution of that Service and their senio- 
rity fixed bearing in mind the princi- 
mentioned in Shri A. D, Pande’s 
D. O. Letter No, 22/5/67-SR(S) dated 
14th February, 1967”. ; 


8. ‘The learned Judges of the Himar 
chal Pradesh High Court who heard 
these two Writ Petitions and other Writ 
Petitions jointly found that Dr. Jiwan 
Lal, Dr, S, P. Kapoor and. Dr, (Mrs.) 
Damyanti Kapur were appointed as 
Deputy Directors of Health Services on 
ad hoc basis in July 1975, and January | 
1976, respectively after the Rules came 
into force on 19-1-1974, that it has not 
been contended by them that they had 
been appointed in accordancé with the 
Rules or. after relaxation of the Rules, 
that Dr. Jiwan Lal, Dr. (Mrs.) Damyanti 
Kapur and Dr..S. P. Kapoor were spe- 
cifically “appointed on ad ‘hoc basis and 
that, therefore, Dr. , Jiwan Lal and 

r.~ (Mrs.) Damyanti Kapur cannot 


- claim right to the post of Deputy Di- 


rectors of Health Services or to 
seniority on the basis of their ad hoc 
appointments though they can add the 
period of such appointment in the: 
matter of experience for promotion and 
confirmation in view of the addition of 
notes to Rule 9 of the Rules, 


9. Regarding the attack on the con- 
stitution of the Departmental Promotion 
Committee, ‘the learned Judges found 
that when the regular Secretary to the 
Government, Health and Family Wel- 
fare Department, was on leave, the 
Principal Secretary to the then Chief 
Minister was appointed’ to function ad- 
ditionally as Secretary: to Government, 


. Health and Family Welfare Department, 


as. per Office Order dated 2-11-1979 and, 
therefore, the Departmental Promotion 
Committee’ has been properly constitut- 
ed. Regarding the question whe- 
ther seniority in the Himachal 
Pradesh Health Service is to be de- 
termined with reference to the date of 


‘joining the Central Health “Service or 
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with reference to the daté-of joining the 
Punjab Civil -Medical . Service, Grade I 
(in short PCMS (I)) with Post-Graduate 
qualifications. on the date of appoini- 
ment as Deputy Medical Superintendent/ 
Resident- Medical Officer/Surgical. Spe- 
cialists, Ripon ‘Hospital from the date 
‘on which they were given the. PCMS 
scale, the learned’ Judges of the High 
Court found that the Central’. Health 
Service was constituted by. the Central 
Government. and the Health Service 
Rules, hereinafter referred to, as the 
“Central- Rules”, ` 
dent of India, in exercise of. the powers 
conferred by Article 309 of the Consti- 
tution of India, came jinto force with 
effect from 15-5-1963 and that the 
‘Central’ Rules were amended by the 
Central Health Services ' (Amendinent) 
Rules, 1966, Before the Punjab Reorga- 
‘nisation Act came into force the State 
of Punjab had its own Health Service 
known as the PCMS with two grades, 
Grade I and Grade II. After’ the. Pun- 
jab Reorganisation Act came into” force, 
and the Central Health” Service ` was 
formed, some persons belonging, to` the 
PCMS and some persons ` working’ as 
Medical ` Officers. in hospitals run” by 
‘Local Bodies’ were inducted into . that 
Service after they had exercised ` their 
. option to be inducted therein. The Writ 
Petitioners, and coritesting 
respondents. had -been inducted’ into the 
Central Health ‘Service after they” had 
exercised their’ option. When the’ Hima* 
chal Pradesh ‘Union ` Territory was" ‘in 
existence, its ~ Health ‘Department was 
manned by Officers “of: the Central 
Health ` ‘Service. But after Himachal 
Pradesh became a full-fledged ‘State, the 
Himachal Health Service, was constitut- 
ed, on,-24-1-1974, under. the Himachal 
Pradesh Health . Service Rules,:. which 
came. into: force on 19-1-1974. and ithe 
-members of the Central Health Service 
serving in’ the erstwhile Himachal Pra- 
desh Union Territory. were asked to. ex- 
ercise -their option to, continue in. .the 
new Himachal. ‘Pradesh . Health Service. 
The writ petitioners and the : contesting 
employ; yees-respondents . exercised . their 
option „to; continue. in the Himachal Pra- 
desh Health Service. . . The question. for 
consideration was the basis -on :which 
seniority in the Himachal Pradesh Health 
Service is to be . determined, namely, 
whether it is with reference to the date 
of. entry into the Central.. Health Ser- 
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vice or into the. PCMS (1) with post- 
graduate qualifications or the date of 
appointment’ as Deputy Medical. Officer/ 
Surgical- Specialists, - -Ripon ‘Hospital 
from the date on which. they were given 
PCMS scales.. According to Rule 4 of 
the ‘Himachal Pradesh: Health. Service 
Rules; .which relates to classification, 
categories -and - scales of pay, there are 


two wings jin the Himachal Pradesh 
Health ‘Service, -namély, the General 
Wing and ‘the Teaching Wing,‘- which 


are independent; and. not inter-changea- 
ble except in regard to. certain posts. 
The writ petitions had nothing to do 
with any of the Officers in the Teach- 
ing Wing. The General Wing has six 
categories, each having grades as speci- 
fied in the; table annexed to the. Rules. 
We are concerned in these appeals with 
Specialists . and Grade I Officers, The 
Officers who. were concerned with the 
writ petitions were Specialists on the 
one hand and Himachal Pradesh Health 
Service Grade I Officers.on the other 
in respect óf whom seniority is to be 
fixed on a; separate basis. Under the 
Himachal Pradesh Health Service R, 10 
relating to fixation of seniority, inter se 
seniority pt departmental . candidates 
absorbed under. Rules 7 and 8 shall be 
determined under’ Rule 10 (a) (ii) as 
regards‘ (i) ‘Himachal’ Health Service 
Grade I Officers from the’ date, of 
Yegular appointment: having ‘been duly 
selected ‘by the ‘Union Public Service 
(Commission?), Punjab Public Ser- 
vice Commission and' Himachal Pradesh 
Public’ Service‘ Commission and/or by a 
regular Departmental’ ‘Promotion Com- 
mittee in the grades of (i) PCMS (I) and 
(ii) G.D.O, Grade I, and under R. -10 (a) 
(iii) ‘as regards (ii) - Specialists from the 
date’ of regular appointment having been 
selected by ‘the!’Union Public Service 
Comission: Punjab Publi Service Com- 
mission and Himachal Pradesh Publie 
Service. Commission, and/or by a regular 
Departmental Promotion, ‘Committee in 
following. grades, namely (i) Specialists, 
(Central: Health Service); (H PCMS (1) 
with ' post-graduate; qualifications . and 
(iii), ‘Deputy.:; Medical; Superintendent/ 
Resident Medical. Officer/Surgical . Specia- ` 
lists, Ripon . Hospital. from the date on 
which the scale of. PCMS (I) was given to 
them... It was admitted that as alleged 
in W.: P.. No. -2 .of 11980, Dr. R. M.. Bali 
was, inducted into.the Central Health 
Service on a regular basis only on‘ 9-9- 
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1966‘and Dr. Grover- and. Dr. S, P. 
Kapoor; respondents 5. and. 6 in that 


Writ Petition, were inducted . into: the 
Central Health. Service only with effect 
from 1-11-1966 and, therefore, Dr. R.M. 
Bali was senior to Dr. Grover and 
Dr. S. P, Kapoor in. the Central. Health 
Service. Dr. R. M. Bali and Dr. S, P. 
Kapoor were both Specialists. Dr. S, P. 
Kapoor contended before the High Court 
thathe had been selected by the Punjab 
Public Service Commission on 29-1+1965 
and had post-graduate qualifications 
wher he was inducted into the Central 
Health Service. But Dr, R., M. Bali: con- 
tended that he was entitled--to' seniority 
from 1-6-62 when’ he. was-appointed as 
T. B. Specialist at -Mandodhar on an ad 
hoc ‘basis or at least from 31-3-1964, 
when he was regularly- appointed after 
selection by- the .Union Public . Service 
Commission. .In Rule 10- (a)- (iii) the 
words “whichever is earlier” which were 
originally found have been. deleted re- 
trospectively by an amendment as 
stated earlier. The learned Judges of 
the High Court held that seniority has 
to be determined . on the ‘basis of - the 
date of induction into the Central Health 
Service and not on the basis of the 


earlier service, if any, . in the PCMS 
though they have observed. that the 
words “whichever is earlier? -which. oc-. 


curred in the Himachal Pradesh Health 
‘Service Rule-10 (a) (iii) were omitted 
retrospectively in order to do justice in 
the matter of seniority to those doctors 
who came into,-the .-Himachal . Pradesh, 
Health Service from .any local „authority: 
or PCMS and not from : the . Central 
Health Service. .They. have fixed the 


seniority of Dr., R.- M.. : Bali . above. Dru 
5. P, Kapoor - on the ” basis that the 
former was ‘inducted -ọn ,:9-9-1966 and . 


the latter was inducted on 1-11-1966- into 
the Central - Health Service and: held 
that Dr. D.: S. Chauhan’s ’ seniority is 


rightly reflected in the Specialists’ grade, ` 


and they. directed modification of- the 
seniority of Doctors in. the -Specialists’ 
grade in accordance: with. their decision, 
namely, on the ‘basis of date of. : induc: 
tion into the: ‘Central: Bealth Service. ; 


10. Regarding vrti of the - Manner 
confidential . reports by Dr.: Grover and 
Dr. J. C. ‘Sharma, ther -contention of the 
Himachal Pradesh Government in W. P. 
No, 2 of 1980.was that Dr. Sharma’s re- 
ports were not taken. into consideration, 
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reports were revised, 
sometimes with’ additional remarks in 
favour or against the incumbents, by 
the higher authorities and that his. re- 


State of H. P. 
that .Dr: Grover’s 


‘ports were not the. only reports which 


were taken into consideration by the 
Departmental- Promotion Committee in 
November, 1979. The learned Judges of 
the: High Court accepted that conten- 
tion of ‘the -first respondent and.. held 
that no prejudice has been caused to 
the writ petitioners while the annual 
confidential reports were considered by 
the Departmental Promotion Committee 
On 3-11-1979. They quashed the senio- 
rity list of Specialists prepared on 2-11- 
1979 as well as the notification D/- 3-11- 
1979 appointing Dr. S. P. Kapoor, the 
appellant in C. A. No: 2104 of 1980, Dr. 
K. Pandeya. and Dr.. R. M. Bali as 
Deputy Directors (super-time Grade-II- 
General) and Dr.. S. P.. Kapoor as Dire- 
ctor,- - Health Services. (Super-timé 
Grade I— General) and directed the 
State Government to make, the appoint- 
ments to these posts on the basis of the 
modified seniority list to be prepared in 
accordance with the directions given in 
their judgment: They disposed of Writ 
Petitions Nos. 288 of 1979 and 2 of 1980. 
as:.indicated above. and directed the, par- 
ties to bear their respective costs. 

- It. The Himachal - Pradesh Union | 
Territory was constituted on 1-11-1966. 
On and .from the. appointed day, which 
in the present case -is 1-11-1966, Simla, 
Kangra, Kulu and Lahaul and Spiti dis- 
tricts and certain . other. areas in the 
original State. of. Punjab -became. parts 
of. that Union.Territory under Sec. 5, 
of the Punjab _ Reorganisation Act (Cen- 
tral Act): 1966. : The Central Rules, 1963. 
came into- ‘force on the -appointed day 
and:, were -later amended by, the Central 
Health: ` “Service. _(Amendment)., ‘Rules 
1966. These Rules, as amended, „are, 
found ,on pages 336 to 346 of the paper- $ 
2104 of 1980. The 
Central Health Service was. constituted 
only with ‘effect from 9-9- 1986. This. is 
clear from -the letter ` dated ‘9-7- 1971. 
from the Ministry. of . Health ‘and ‘Family. 
Planning. (Department of Health) Gov- 
ernment of India, addressed to the. 
Secretary to Government | (Medical and 
Health Department), Himachal’ Pradesh 
to which detailed reference will be made 
later in the course of this judgment. 
Dr. R. M. Bali was regularly appointed 
in the specialists’ grade. of the ‘Central 
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Health Service on probation with effect 
from 9-9-1966 along with certain others, 


pursuant to.the power conferred by 
Rule 7A (1) of the Central Rules, as 
amended in 1966, by the President's 


Order No. 1-3/67-CHS II dated 8-6-1967. 
` At that time Dr. R. M. Bali was work- 
ing as a Specialist in the T. B. Sana- 
torium, Mandodhar, Himachal Pradesh 
Union Territory, a category ‘D’ post, 
having been appointed on the recom- 
mendation of the Union Public Service 
Commission. According to the counter- 
affidavit filed on behalf of the Himachal 
Pradesh Government in W. P. No. 2 of 
1980, the post of Superintendent, T. B. 


Sanatorium, Mandodhar was a Junior 
Class I post at that time, It has been - 
upgraded subsequently. Dr, Jiwan Lal 
was appointed substantively on 21-12- 
1946 as Assistant Surgeon (Grade I) 
and had been promoted as the Chief 
Medical Officer in the Civil Surgeon's 


grade on 1-7-1958. According to para- 
graph 3 of the counter affidavit filed by 
Dr. Jiwan Lal in S. L. P. (Civil) Num- 
ber 6574 of 1980, he was appointed under 
R. 7A (1) (b) of the Central Rules, as 
amended in 1966, to a post in the cate- 
gory of G. D. O. . Grade I on 9-9-1966, 
before the constitution of Himachal 
Pradesh Union Territory and was con- 
firmed in that post on 9-9-1968, after 
the constitution of that State. Dr. R. M. 
Bali and Dr. Jiwan Lal were allotted to 
Himachal Pradesh Union Territory on 
its constitution. On the recommenda- 
tion of the Punjab Public Service Com- 
mission, Dr, S. P. Kapoor was appointed 
by the Governor of Punjab as officiat- 
ing Senior Medical Officer against the 
upgraded post of PCMS (Class I) by 
Memo No. 177-4-HBI-65 dated 7-1-1965 
with a direction to join the new assign- 
ment within a forthnight, which he did 
.. on 29-1-1965, and he was put on pro- 
bation for a period of two years with 
effect from the date of taking charge of 
the post. After joining the post as ver 
that order, Dr. S. P. Kapoor was serv- 
ing at a station which was in the terri- 
tory of the former Punjab State prior 
to the date of its reorganisation, which 
later became part of the Himachal Pra- 
desh Union Territory under Section 5 
of the Punjab Reorganisation Act. 1966, 
as mentioned above. During the period 
of his probation he had to come into 


the Central Health Service on the con= 
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stitution of Himachal Pradesh -Union 
Territory on 1-11-1966 as he was allotted 
to that State and had been selected by 
the Union Public Service ‘Commission 
in the same manner as Dr, R. M. Bali had 
been selected. Thus, all the three indivi- 
duals, Dr, R.M. Bali Dr. Jiwan Lal and 
Dr. S. P. Kapoor came to be in the Cen- 
tral Health Service on the constitution 
of Himachal Pradesh Union Territory 
on 1-11-1966. Dr. S. P. Kapoor was ap- 
pointed: to the Specialists’ Grade in the 
Central Health Service along with Dr. 
Grover and two others under R. 8A of 
the Central Rules as amended in 1966, 
by the President’s Order No, F. 32/48/ 
26-8-1970 with 
effect from 1-11-1966. Dr. R. M. Bali 
was appointed along with another zo the 
Specialists’ Grade in the Central Health 
Service with effect from 9-9-1968 by the 
President’s Order No. F, 32-1 (6)/70-CHS 
III dated 27-1-1971, 

12. The full-fledged Himachal Pra- 
desh State was formed under Sec. 3, 
of the State of Himachal Pradesh Act 
53 of 1970. a Central enactment, on and 
from the appointed day, 25-1-1971, and 
it comprised the Himachal Pradesh 
Union Territory. The Rules (Himachal 
Pradesh Health Service Rules) came into 
force on 19-1-1974, Consequent on the 
exercise of option for being absorbed in 
the Himachal Pradesh Health Service on 
the terms and conditions stipulated in 
the Rules and keeping in view the re- 
commendations of the Screening Com- 
mittee appointed under Rule 7 of those 
Rules, the Governor of Himachal Pra- 
desh appointed Dr, Grover, Dr. 8S. P. 
Kapoor, Dr. R. M. Bali and Dr, D. S. 
Chauhan as Specialists on the General. 
Side and Dr. K. Pandeya, Dr. Jiwan 
Lal, Dr. Jyoti Prasad and Dr, (Mrs.) 
Damyanti Kepur as Himachal Pradesh 
Grade I Officers with effect from 24-1- 
1974 by his order No. 1-15/75-H&FP 
dated 9-6-1975 in the categories to 
which they had been appointed prior to 
the commencement of the Rules as 
aménded. In that order relating to seven 


Specialists and four Himachal Pradesh 
Health Service Grade J Officers, Dr. 
Grover, Dr. S. P, Kapoor, Dr, R. M. 


Bali and Dr. D. S. Chauhan ‘are ranked 
as Nos: 2, 3, 6 and 7 respectively among 
Specialists while Dr, Jiwan Lal and Dr. 
(Mrs.) Damyanti Kapur are ranked later 
as Nos. 2 and 4 respectively amongst 
Himachal Pradesh Health Service 
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Grade I Officers. This was after the Gov- 
ernor of Himachal Pradesh, in view of 
the Central Government’s concurrence to 
the transfer of the Officers of the Central 
Health cadre to the Himachal Pradesh 
Health Service and on the recommenda- 
tions of the Screening Committee consti- 
tuted under Rule 7 of the Rules, appeint- 
ed nine Doctors as Professors on the 
Teaching Wing, 19 Doctors as Specialists 
in the Teaching Wing, 10 Doctors includ- 
ing Dr, S. P. Kapoor and Dr, R, M. Bali 
as Specialists on the General Side and 
Dr. K. Pandeya and Dr. Jiwan Lal as 
Himachal Pradesh Health Service 
Grade I Officers by his Order No. 
1/15/75-H&FP dated 9-6-1975. As stated 
earlier, we are not concerned in these 
appeals with any of the Doctors on the 
Teaching Wing. In that Order dated 
9-6-1975 also Dr, Grover, Dr. S. P. 
Kapoor and Dr. R, M. Bali are ranked 
as Nos. 2, 3 and 6 respectively amongst 
the General Side Specialists while Dr. 
Jiwan Lal is ranked later as No, 2 and 
below Dr. K. Pandeya amongst the 
Himachal Pradesh Health Service 
Grade I Officers. Thus it is seen that 
Dr. S. P. Kapoor and Dr. R. M, Bali are 
Specialists on the General Side and that 
Dr. Jiwan Lal and Dr. (Mr«.) Damyenti 
Kapur are Himachal Pradesh Health 
Service Grade I Officers. 


13. The Himachal Pradesh Govern- 
ment, by Order No. HFW/B(9)-7'78 
dated 19-8-1978 confirmed Dr, Grover 
and Dr. S. P. Kapoor, who originally 
belonged to the Punjab Civil Medizal 
Service, with effect from 27-4-1964 and 
29-1-1965 respectively and .Dr. R. M. 
Bali who came originally from the 
Central Health Service with effect from 
9-9-1966 and certain others with effect 
from 24-1-1974, leaving. the question of 
seniority open, ; i 

14. Prior to 2-11-1979, Dr. S, P. 
Kapoor, Dr. K.. Pandeya, Dr. R. M. Bali, 
Dr, Jiwan: Lal and Dr. (Mrs.) Damyanti 
Kapur were working as Deputy 
Directors, Health Services in the Hima- 
chal Pradesh Health Service. on ad hoe 
basis and Dr, Grover was working as 
Director of Health Services on ad ‘hoc 
basis during 1975 to 1977, Dr. K. Pan- 
deya replaced Dr. Grover as Director >f 
Health Services on ad hoc basis in June 
1978 by the-Government’s Order N>- 
1-15/74-HP (Apptt) dated 8-6-1978. This 
fact, mentioned by Mr. Mehta, learned 
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counsel - appearing for. Dr.: S: P. Kapoor 
in the course of his arguments, was not 
disputed by Mr. V. M. Tarkunde, learn- 
ed counsel appearing for Dr. R, M, Bali 
and Mr. G. L. Samnghi,. learned counsel 
appearing for Dr. Jiwan Lal. On 2-11- 
1979 the final seniority lists of Specia- 
lists and Grade J Officers in the Hima- 
chal Pradesh Health Service as on 1-1- 
1979 were published by the Himachal 
Pradesh Government’s Order No. HPW- 
B(9)-2/77 dated 2-11-1979. In the List 
relating to eight Specialists, Dr. Grover, 
Dr. S. P. Kapoor, Dr. R. M. Bali and 
Dr. D. S. Chauhan are ranked as Nos. 
l, 2, 3 and 5 respectively while in the 
List relating to 79 Grade I Officers, Dr. 
K. Pandeya, Dr, Jiwan Lal and Dr. 
(Mrs.) Damyanti Kapur are ranked as 
Nos. 1, 2 and 3 respectively. Now, Dr. 
Grover and Dr. K. Pandeya are stated to 
have retired, On 3-11-1979, the Depart- 
mental Promotion Committee constituted 
under Rule 2 (g) of the Rules, the con- ' 
stitution of which is attacked by Mr. 
Mehta, Mr. Tarkunde and Mr, Sanghi, 
recommended on the basis of the said 
final seniority lists, the appointment. of 
Dr. S. P. Kapoor, Dr. K. Pandeya and 
Dr. R, M. Bali as Deputy Directors of 
Health Services and Dr, S. P. Kapoor as 
Director of Health Services in the place 
of Dr. K. Pandeya. On the same day, 
they were appointed as such by the 
Government’s Order No, Health- kb(9)4/ 
79 dated 3-11-1979. On the same day 
Dr. Jiwan Lal and Dr, (Mrs.) Damyanti 
Kapur were reverted with immediate 
effect to the- Himachal Pradesh Grade I 
posts by the Governors Order No. 
Health-B(9)4/79 and Dr. S. P, Kapoor 


‘was promoted as Director of Health Ser- 


vices by the Government’s Notification 
No. 171002 and put on probation for a 
period of two years, It is stated in that 
Notification that orders of posting of 
Dr. K. Pandeya, presently officiating as 
Director of -Health Services. purely. on a 
temporary basis, will be. issued by the 
Secretary (Health and “Family Welfare) 
to the Government of Himachal Pradesh 
separately. The correctness of these 
seniority lists.and orders of appoint- 
ments were challenged in the Writ Peti- 
tions, The writing of the annual confi- 
dential .reports. by Dr. Grover and Dr. 
J. C. Sharma, the constitution of the, De- 
partmental Promotion Committee, and 
the rotation of Specialists in preference 
to Himachal Pradesh -Grade I Officers 


-. 
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for appointment as Director of Health 
Services on the admitted 50:50 basis 
were also questioned in the writ peti- 
tions. There is no dispute that the basis 
for selection ‘of the Specialists and 
Grade I Officers as Director of Health 
Services is 50:50. 


15. The learned Judges of the High 
Court held that seniority has to be 
determined on the basis of the date of 
induction into the Central Health Ser- 
vice and not on the basis of the earlier 
induction into the Punjab Civil Medical 
Service though they have observed that 
the words “whichever is earlier” which 
occurred originally in Rule 10 (a) (iii) 
of the Rules were omitted retrospective- 
ly in order to do justice in the matter 
of seniority to these Doctors who came 
into the Himachal Pradesh Health Ser- 
vice from any local authority or the 
Punjab Civil Medical Service and not 
from the Central: Health Service, On 
that basis they have fixed the seniority 
of Dr. R. M. Bali above Dr. S. P. 
. Kapoor on the ground that the former 
was inducted on 9-9-1966 and the latter 
was inducted on 1-11-1966 into the 
Central Health Service and /found that 
the seniority of Dr. D, S. Chauhan is 
rightly reflected. in the. Specialists’ 
Grade. They have directed modification 
of the seniority of Doctors in the Spe- 
cialists Grade in accordance with their 
judgment, namely, on the basis of the 
date of induction into the Central 
Health Service. Regarding writing of 
the annual confidential réports by Dr. 
Grover and Dr. J. C. Sharma, the learn- 


ed Judges of the High Court accepted 
the contention put “forward by the 
Himachal Pradesh Government in the 


counter-affidavit filed in W, P. No, 2 of 
1980 that Dr. Sharma’s' reports were not 
taken into consideration that Dr, Gro- 
ver’s report were revised, sometimes 
with. additional remarks, in favour or 
against the incumbents. by the’ higher 
authorities and that his reports were 
not the only reports that were 
into consideration by the Departmental 
Promotion Committee in November, 1979 
and held that no prejudice has ‘been 
caused to the writ petitioners while the 
annua] confidentia] reports were con- 
sidered by the Departmental Profnotion 
Committee. The learned’ Judges “have 
hot expressed any view regarding’ the 
attack on the Departmental Promotion 
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Committee. On the question of rotation 
selection of the Specialist as 
Director of Health Services in prefer- 
ence to Grade I.Officers, the learned 
Judges of the High Court held that the 
Rules are silent on the question as to 
which category should be chosen first 
and they accepted the contention of the 
Himachal Pradesh Government that the 
Government hed power under Rule 21 
of the Rules. to supplement the same by 
providing for starting the roster with 
the category of Specialist on the ground 
that the senior most of the Specialists 
had on the date of meeting of the De- 
partmental Promotion Committee, name- 
ly, 3-11-1979, put in greater length of 
qualifying service than the senior most 
officer of the Himachal Pradesh Health 
Service Grade I Officers and that the 
Government, therefore, started the 
roster rightly with the category of Spe- 
cialists keeping in view the length of 
qualifying service in each of the grades, 
namely, Specialists and Himachal Pra- 
desh Service Grade I Officers. 


16. Mr. Mehta, appearing for Dr. 
S..P, Kapoor, contended that having re- 
gard to Rule 10 (a) (ii) of the Rules 
and the fact that Dr, S. P. Kapoor had 
been appointed as PCMS Grade I Offi- 
cer by the Punjab Government on 29-1- 
1965, long before Dr.'R. M. Bali and Dr. 
Jiwan Lal came into Central Health 
Service on 9-9-1966 and that Dr. S, P. 
Kapoor had been appointed as a Specia- 
list in the Central Health Service with 
effect from 1-11-1966 while Dr, R. M. 
Bali had been appointed in the Specia- 
lists’ Grade only with effect from 9-9- 
1968, Dr. S. P. Kapoor is senior ta both 
Dr. R. M. Bali and Dr, Jiwan Lal in 
the Himachal Pradesh Health Service 
though he would undoubtedly: be junior 
to Dr. R. M, Bali and Dr. Jiwan Lal in’ 
the Central Health Service as -he had 
come to that Service. only on 1-11-1966" 
while those two individuals had come’ 
into that Sérvice on 9-9-1966, But Mr. 
Tarkunde, appearing for Dr. R,.M. Bali 
and Mr, Sanghi, appearing for Dr. 
Jiwan Lal; contended that the basis af 
seniority -has been rightly determined 
by the learned Judges of the High Court, 
and Mr. Sanghi submitted that in the 
List Dr. Jiwan -Lal will come first .and 
that if: Dr. R.’M. Bali is held. to be’ 
senior, Dr. Jiwan Lal would rank next, 
to him, ; : 
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17, -Mr. Pande, the then Joint Seere- 
‘tary,..Home- .Affdirs, Government of 
India had stated in his D. O, Letter No. 
22/5/67-SR(S) - dated 14-2-1967 address- 
ed to the Chief Secretary, .. Himachal 
Pradesh Government (Union Territory), 
that the Central Government has already 
informed the. Chief Secretary by, le ter 
dated 17-11-1966 that the allocation of 
the Government servants : among the 
States of Punjab, Haryana and Hina- 
chal Pradesh and Chandigarh, which 
had already been made  provisionelly 
under Section 82 (b) of the Punjab,.Re- 
organisation Act,. are to be, finalized by 
the end of February, 1967. He had re- 
quested 
for integration of the service being ini- 
tiated soon after the finalisation of -he 
allocation and had stated -that . it- in- 
volves two steps, namely (1) determina- 


"> tion of the equivalent posts and (2) - 


determination - of the relative seniority. 
of persons holding equivalent posts fut 
drawn from different integrating unńits. 
It is also stated in that letter that while 
determining the relative seniority as 
mentioned above, it may also be borne 
in mind that inter se seniority of 
officers drawn from the same integrated 
unit should, as far as possible. be main- 
tained. He had further statéd in that 
letter that as the Chief Secretary’ is 
aware that Section’ 82 (4) of the Punjab 
Reorganisation Act casts responsibility 
on the Central Government for ensuring: 
fair and equitable treatment to all tae 
officers affected by the provisions f 
that Act. : i : ; 


18. The Ministry of Health’ and 
Family Planning (Department of Health), 
Government of India wrote, the letter 
dated 9-7-1971 to the Secretary to the 
Government, Medical 
partment, Himachal. Pradesh. . regardirg 


fixing of seniority of the Medical Offi- 


cers of. the Punjab Government absork- 
ed . in . the Central Health. Service :-,m 


Himachal Pradesh as in the case of -Dr., 
S. P. Kapoor. Unfortunately, the -learr- 


ed Judges of the High Court have net 
referred to this.. letter, which is, strongly 
relied upon by- Mr. Mehta. in ther. 
judgment, Mr. Tarkunde submitted that. 
this letter was not. relied upon -before 
the. High Court., That letter cannot ke 
ignored. Jt is stated in that letter thus: 
, “The Central Health Service was cor- 
stituted with effect from 9-9-1966 and 
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the seniority of the Medical Officers ap- 
pointed to this Service with effect from 
that date, has been determined in ac- 
cordance with the principles laid down 
in -this Ministry’s O.. M. No. 5° (ID1/67- 
CHSI dated 22-7-1967. In accordance 
with sub-para 1 of this’ Memorandum, 
officers appointed ‘to a‘ grade of the 
Central Health Service ‘under Rule 7A 
of Central Health Service Rules, 1963 
as amended: by the Central Health Ser- . 

‘-vice (Amendment) Rules, 1966, will rank 
en bloc senior in that ‘grade to those 
who may be appointed to that grade 
under Rule 8A of the Central Health 
Service Rules, 1963. - 


The Officers of the Punjab Govern- 
ment were appointed to the Central 
Health Service with effect from 1-11- 
1966 under Rule 8A of the Central 
Health Service Rules, 1963. As these 
Officers have come into the Central 
Health Service only after the initial 
constitution of that service was over, in 
accordance with the principles laid 
down for the Central Health Service, it 
is not permissible. to assign them senior- 
ity in the Central Health Service over 
the officers ‘appointed to the Central 
Health Service at the initial constitution 
of the Service, 


However, as the Government of 
Himachal Pradesh have proposed to 
form their own Health Service and the 
Medical Officers ‘who are to opt from 
the Central Health Service are to be 
included in that Service, these Officers 
may be asked to exercise the option 
first, In case they choose to remain as 
members of the Central Health Service, 
their seniority will be ranked only at 
the maintenance stage of the. Central 
Health Service and they cannot get 
seniority in the Central Health Service 

‘on the basis of their prior service under, 
the Punjab ‘Government, Those officers who 
opt to join the proposed Himachal Pra- 
desh Health Service may, however, - be 
given: the benefit of. their past continu- 
ous service -while fixing their- seniority 
in the Himachal Pradesh Health Ser- 
vice, At the time of. formation of that 
Service these persons can be considered 
for inclusion .in the initial constitution 
of. that service.:and their. seniority fixed 
bearing in mind the. principles mention- 
ed in Shri. A. D. Pande’s. D. O, Letter 
No. 22/5/67-SR(S) .dated 14th February, 
1967." 2, 2 AN ih 
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19.. We think that this stand of the 
Central Government in regard to 
seniority of officers who came into the 
Central Health Service at the initial 
constitution of that Service vis-a-vis 
those who came into that service after 
initial constitution of that service is 
correct and the only stand that could 
be reasonably taken in the’ circumstances 
of the case, It would not be proper for 
anyone who came into that Service 
after it had been constituted, to ask for 
seniority over those who were in that 
Service on the date of its initial consti- 
tution on the basis of their earlier ap- 
pointment before they came into the 
Central Health Service after its initial 
constitution, : 

20. Before the Rules were framed 
there was a meeting of officials on 24-I- 
1972 to consider the question as to how 


seniority of officers who were already 
in the Central Health Service, having 
been appointed to that Service under 


Rule 7A of the Central Health Service 
-Rules at the initial constitution of that 
service and of officers of the erstwhile 
Punjab Government who were appoint- 
ed in the Central Health Service with 
effect from 1-11-1966 should be fixed. 
The minutes of that meeting are found 
at pages 285 to 287 of the paper-book 
relating to C. A. No, 2104 of 1980. It is 
seen from those minutes that in that 
meeting Mr. T. V. Menon of the Min- 
istry of Law, Central Government, evi- 
dently on the basis of the aforesaid let- 
ter dated 9-7-1971 of the Ministry of 
Home Affairs, Health and Family Plan- 
ning addressed to Secretary to Govern- 
ment, Himachal Pradesh, stated that : 
“As the Government of Himachal Pra- 
desh proposes to form a separate Hima- 
chal Pradesh Health Service, it is well 
within the right of the Himachal Pra- 
desh Government to frame Rules and 
Regulations to govern the service condi- 
tions of officers who might be appointed 
to that Service including their seniority. 
The only safeguard that should be taken 
is that these rules and principles of 
seniority should be circulated among all 
the officers and their option obtained in 
writing either to join the Himachal 
Pradesh Health Service or to remain in 
the Central Health Service. The Gov- 
ernment of Himachal Pradesh need not 
be bound by the Rules and Regulations 
governing the Central Health Service 
Scheme in respect of the provisions that 
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might be made in the Himachal Pradesh 
Health Service. The Government of 
Himachal Pradesh may lay down any 
principles that may be acceptable to the 
officers concerned keeping in view the 
principles of equity and justice.” 

21. Rule 4 of the Rules relates ta 
classification, categories and scales of 
pay and reads as follows: 

“4, Classification, categories and scales 
of pay :— i 

(1) The Himachal Pradesh Health Ser-- 
vice Cadre will consist of two wings 
namely the General Wing and the 
Teaching Wing, These two wings of the 
service shall be independent of each 
other and the posts will not be inter- 
changeable at any stage, except the 
posts which carry a scale of Rs, 400-1100 
or a pay scale lower than that which 
are included in the service. There shall 
be six categories in Health Wing; (Gen- 
eral) and four categories in Health Wing . 
(Teaching). Each category shall consist 
of the grades specified in column 2 of 
the table below :— 

(2) The scale of pay and classification 
of such grade shall be specified in cor- 
responding entries in columns 3 and: 4 
of the said table.” 

(See Table of pay scale on page 2193) 

22. Rule 10 (a) mentions abou: how 
seniority of departmental candidates ab- 
sorbed under Rules 7 and 8 shall be 
determined and reads as follows: 

“10. Fixation of Seniority, 

(a) The inter se seniority of depart- 
mental candidates absorbed under Rr. 7 
and 8 shall be determined as follows :-—~ 

O) aea aiue anan dorana 

(ii) Himachal Pradesh Health Service 
Grade-I from the date of regular ap- 
pointment having been duly selected by 
tbe Union Public Service Commission, 
Punjab Public Service Commission and 
Himachal Pradesh Public Service Com- 
mission and/or by a regular Depart- 
mental Promotion Committee (whichever 
is earlier) in the following grades :— 

PCM SL 

G. D. O, Gr L 

(iii) Specialist From the date of 
regular appointment having been duly 
selected by Union Public Service Com- 
mission, Punjab Service Commission and 
Himachal Pradesh Public Service Com- 
mission and/or by a regular Depart- 
menta] promotion Committee (whichever 
is earlier) in the following grades :— 
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Categories. . 
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1. Supertime Grade-! 
. Supertime Grade.-I 


2 

3. Specialists. 

4. Himachal Pradeah. 
Health Service, 
Grade.I. 

5. Himachal Pradesh 
Health Services, 
Grade-II. 

Amendment 6. Dental Surgeons. 

Hight.IT 


Scales of Pay. Classification. 

_ 2250.125.2500 Olasa.I 

_ Including N. P. A. 
1800. 100.2000 Olagg.I 
Including N, P. A. 
$00-50.1150/50.1300 Olasa. I 
900.50.1150/50.1300° Olaas-I 
400.30-700/40.1100 ` Otaes-IE 
400.30.700/40.1100 Olasa-II 


‘N 


Note: Two Selection Grade posts one each for Himaohal Pradesh Health 
Services Grade-I and spectalists shall be in the pay scala of 

: Rs. 1800-100.2000 (inclusive of N. P. A.). 

Note-II : See amendrent Sixth and Bight (IIT). 


Teaching 1. Principal/Professor3. 


Wing 

i 2. Specialiste Grade. 
Associate Exoleae 

Asstt. Professor. 

3. Assistant Professor 
(Dental). 

4. Assistant Surgeon 
(Dental). 


Amendment 
Eight- VI 


2) Assistant Professor 


3) Officers appointed as Chief 


Medical Officers. 
“1, Specialists (C. H. $S.) 


2. P. C. M. S. I, (with post gradwate 
qualifications) - 
3. Deputy Medical Supdt./Resident 


Medical Officer/Surgical Specialists, Ri- 
pon Hospital from the date the scale of 
P. C. M. S. I. was given.” i 


23. It would appear from Rule 10 
(a) Gi) that so far as Himachal Pracesh 
Health Service — Grade I Officers are 
concerned, seniority will have to be vec- 
koned from the date of regular appoint- 
ment having been duly selected by the 
Union Public Service Commission and 
Himachal Pradesh Public Service; Com-. 
mission and or by regular Departmental 
Promotion Committee in the following 
grades, namely, :- PCMS- Grade I and 
GDO Grade I-and: that so-far as Spezia- 
_jlists are concerned, their seniority will 
count from the date of regular appomt- 
ment having been duly selected. by the 
Union Public Service Commission, Pan- 
jab Public Service Commission; Hima- 
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1300.30.1600.100-1800 Olass-I_ 
$00.50.1150/50.1300 Olage-I 
900.50-1150/50- 1350 Clags-I - 
450.30.660.EB-40. Olass-I © 


1100.50.1250 


The special pay attachad to various posts ig as under :-— 
1) Principal (Medical College) 


Ra. 100/. P. M. 
Rs. 100/. P. M. 
Rs. 100/. P. M. 


chal Pradesh Public Service Commission 
and or by regular Departmental Promo- 
tion Committee in the following grades 
namely, (1) Specialist (CHS); (2) PCMSI 


(with post-graduate qualifications) and} - 
(3) Deputy Medical Superintendents/ 
Resident Medical Officers/Surgical Spe- 


cialists, Ripon Hospital from the date 
on which the scale of PCMS (I) was 
given to them. It has been seen above 
that Dr. S, P. Kapoor had been appoint- 
ed to the PCMS (Grade I) post on 29-1- 
1965 and he was inducted into the Spe- 
cialists’ grade in the Central Health 
Service with effect from 1-11-1966 while 
Dr. R. M. Bali and Dr. Jiwan Lal, who 
were in the Certral Health Service on 
the date of its constitution on 9-9-1966 
had been taken in the Specialists’ grade 
and G. D. O, Gradé I respectively un- 
der, the Central Health Service with ef- 
fect only from 9-9-1968. Theréfore, un- 
der Rule 10 (a) (iii) of the Rules, Dr. 


. S. P. Kapoor -has to rank senior to Dr. 


R, M. Bali. as well as, Dr.. Jiwan Lal | 


e; 
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who admittedly has to rank after Dr. 
R. M. Bali: . ee fag 


24. Mr. Tarkunde submitted that a 
letter like the one dated 9-7-1971 men- 
tioned above could have been addressed 
by the Central Government under Sec- 
tion 84 of the Punjab Reorganisation 
Act to the Administrator of the Hima- 
chal Pradesh Union Territory and that 
the letter dated- 9-7-1971 referred’ to 
above could not have been written un- 
der that Section as Himachal Pradesh 
Union Territory ceased to be in exist- 
ence when the full-fledged Himachal 
Pradesh State came into existence on 
25-1-1971 itself. Section 84 of the Pun- 
jab Reorganisation Act says that the 
“Central Government may give such 
directions to the State Government : of 
Punjab and Haryana and to the Admin- 
istrators of the Union Territories of 
Himachal Pradesh and Chandigarh as 
may appear to it to be necessary for the 
purpose of giving effect to the foregoing 
provisions of this part and the State 
Governments and the. Administrator 
shall comply with such directions.” 


25. Mr. Tarkunde relied in this con- 
nection upon the decision of this Court 
in Roshan Lal Tandon v. Union of India 
(1968) 1 SCR 185: (AIR 1967 SC 1889) 
and submitted that having come into 
the Central Health Service on 1-11-1966 
it is not open to Dr. S, P. Kapoor who 
came -into that service subsequent to the 
date on which Dr. R. M. Bali joined 
that Service on the date of its initial 
constitution to contend that his seniority 
must be fixed with reference to the date 
of his appointment to the Punjab Civil 
Medical Service Grade I. In that deci- 
sion we find the following passage at 
page 192 (of SCR) : (at p. 1893 of ATR): 

“At the time when the petitioner and 
the direct recruits were appointed to 
Grade 'D’ there was one class in Grade 
‘D’ formed of direct recruits and the. 
promotees from the grade of artisans. 
The recruits from both the sources to 
Grade ‘D’ were integrated into one class 
and no discrimination could therefore 
be made in favour of recruits from one 
source against the recruits from the 
other source in the matter of promotion 
to Grade 'C’, To put it differently, once 
the direct recruits and promotees are 
absorbed in one cadre, they form one 
‘class and they cannot be discriminated 
for the purpose of further promotion to 
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She: In the present 
it is not disputed on the part of 
the first respondent that before the im- 
pugned Notification was issued there 
was only one rule of promotion for both 
the departmental promotees and the 
direct recruits and that rule was senior- 
ity-cum-suitability, and there was no 
rule of promotion separately made for 
application to the direct recruits, As a 
consequence of the impugned notifica- 
tion a discriminatory treatment-is made 
in favour of the existing Apprentice 
Train Examiners who have already been 
absorbed in Grade ‘D> by March 31, 
1966 because the Notification provides 
that this group of Apprentice Train 
Examiners should first be accommodat- 
ed en bloc in Grade 'C up to 80 per 
cent of vacancies reserved for them 
without undergoing any selection. As 
regards 20 per cent of the vacancies 
made available for the category of Train 
Examiners to which the petitioners þe- 
long the basis of recruitment was selec- 
tion on merits and the previous test of 
seniority-cum-suitability was abandoned. 
In our opinion, — the present case falls 
within the principle of the recent deci- 
sion of.this Court in Mervyn v. Collector 
of Customs, Bombay, (1966) 3 SCR 600: 
(AIR 1967 Sc 52)”, 


26. We are of the opinion that the 
ratio of this decision will not apply to 
the facts of the present case, 


27. On the other hand, Mr. Mehta 
invited our attention to two decisions of © 
this Court in N. Subba Rao v. Union of 
India, (1973) 1 SCR 945: (AIR 1973 SC 
69) and C. P. Damodaran Nayar v. State 
of Kerala, (1974) 2 SCR 867: (AIR 1974 
SC 1343), The decision in N, Subba Rao 
v. Union of India related to the inter se 
seniority of officers of two Regions of 
different States which came to form a 
single State on ist November, 1956. On 
1-11-1956 the State of Andhra Pradesh 
came into existence under the States 
Reorganisation Act, 1956. That State was 
formed out of the former State of 
Andhra Pradesh and the Telengana area 
of the former Hyderabad State. The ap- 
pellants in that case were Engineers in 
the employment of Andhra Pradesh. On 
the formation of Andhra Pradesh, the 
appellants under the States’ Reorganisa- 
tion Act, 1956 - continued to serve the 
State of Andhra Pradesh. The respon- 
dents who: were Telengana officers in 


the higher Grade ‘Cc’, 
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the employment of the Hyderabad State 
continued: to serve ihe State of Andhra 
Pradesh. The Central Government 
directed the State Government in Septem- 
ber, 1956 to draw.up provisional “com- 
mon Gradation List. keeping in view the 
general principles agreed to at the Con- 
ference of the Chief Secretaries held -in 
April and May, 1966. The State Govern- 
ment -prepared a provisional common 


gradation list of Gazetted Officers in 
November, 1961. The Telengana Engi- 
neers challeneged the common Grada- 


tion List by filing writ petition in the 
Andhra Pradesh High Court. This Court 
observed in the Judgment thus {at 
p. 75 of AIR SC) :— . 


“Under the States Reorganisation Act 
power is conferred on the ‘Central ‘Gov- 
ernment to bring out the integration of 
the service in the State of Andhra Pra- 
desh by ensuring fair and equitable 
treatment to all persons affected by the 
provisions of Section 115 of the Act. 
The Government of Andhra Pradesh has 
a duty to bring all relevant facts to the 
notice of the Central Government. 

Under the States” Reorganisation Act, 
the Central Government is entrusted 
with the power of the division and in- 
tegration of the Service and the ensur- 
ing of fair and equitable treatment ta 
all persons affected by the provisions of 
Section 115 of the Act in. regard 'to al- 
lotment of Officers from an existing 
State to a successor State”, 


28. In the case of C. P. Damodaran 
Nayar v. State of Kerala, (1974) 2 SCR 
867 : (AIR 1974 SC 1343), the State of 
Kerala came into being on 1-11-1956 
and the appellant had been selected by 
the Madras Public Service Commission 
as a District Munsif and was posted as 
such on 26-5-1951 and he was in conti- 
nuous service since then. The service of 
the- appellant was regularised as from 
6-10-1961. The appellant was allotted to 
Kerala State with effect from 24-10- 
1956. On 26-3-1966 the Kerala State 
` published the final integrated list of the 
_Travancore-Cochin’ and Madras Judicial 
Officers in the integrated State of Kerala 
as on 1-11-1956, showing respondents 6 
and 7, whose dates of commencement of 
continuous service , were. 20-7-1951 and 
1-10-1951 respectively as senior to the 
appellant on the basis that he commenc- 
ed his continuous ‘service -on 6-10-1951. 
The appellant questioned the ‘final 


` that the appellant 
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seniority list contending.that the date 
of commencement of his continuous ser- 
vice is 26-5-1951. -This Court observed 
thus (at p. 1347 of AIR): 


` "Under Section 117 of the Act (States 
Reorganisation Act, 1956) the Central 
Government may at any. time before or 
after the appointed day give ‘such 
directions to any Staté Government as 
may appear to it to be necessary for 
the purpose of giving effect to the fore- 
going provisions of this Part and the 
State Government shall comply with 
such directions.” 

29. In accordance with the provisions 
of that Act, a meeting of the Chief 
Secretaries of the various States that 
were -to'be effected by the reorganisa- 
tion, was held at the invitation of the 
Central- Government. In that meeting it 
was agreed that in determining the rela- 
tive seniority as between two persons 
holding posts declared equivalent to 
each other’ and drawn from. different 
States, inter alia the length of continu- 
ous service, whether temporary or per- 
manent, excluding periods in which an 
appointment is held in a purely stop- 
gap or fortuitous arrangement, should 
be taken ‘into account, This Court held 
in that case should 
be given the benefit of his séniority rec- 
koning. his: continuous appointment and 
‘assigning ‘the date 26-5-1951 and substi- 


tuting the ‘same’ in the final list for 
6-10-1951, and observed (at p. 1349 ‘of 
AIR): g g 


“It is common ground that the appél- 
lant has.been appointed in, a régular 
manner .through the Public ‘Service 
Commission and his appointment cannot 
by any stretch of imagination be made 
‘to fill a “pure stopgap or, fortuitous” 
vacuum,. As noted earlier, the Govern- 
ment of India has, accepted the position 
that an allotted. employee should’ not 
suffer any disadvantage if he would not 
have been subjected to. a like handicap 
in his, parent State. ° | 

It is clear from the’ position taken by 


the Madras Government: that the appel- - 


lant would have got the benefit of his 
continuous appointment in Madras with 
effect from May 26, 1951. That being the 
position, the submissions of the learned 
counsel for the respondents are of . no 
avail” ri : . 
We are of the opinion that the ratio of 


these. two - decisions. relied upon by. 
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Mr, Mehta would apply to the facts of the 
present case. Section 45 of the State of 
Himachal Pradesh Act, 1970 lays down 
that “the Central Government may give 
such directions to the Government of 
the State of Himachal Pradesh as may 
` appear to it to be necessary for the pur- 
pose of giving effect to the foregoing 
provisions of this Part and also the 
provisions of Part 9 of the Punjab Re- 
organisation Act, 1966 and the State 
Government shall comply with such 
directions.” 


30. We agree with Mr. Mehta that 
aforesaid letter dated 9-7-1971 from the 
Ministry of Health, Family Planning, 
Department of Health, Government of 
Yndia, addressed to the Government of 
Himachal Pradesh, was written under 
the provisions of Section 45 of the State 
of Himachal Pradesh Act, 1970. Mr. 
Tarkunde submitted that even if that 
letter dated 9-7-1971 had been written 
under the provisions of Section 45 of 
the State of Himachal Pradesh Act, 
1970, equivalent posts must be deter- 
mined and that nobody has fixed the 
equivalent posts and it is for the Gov- 
ernment of India to decide. We are af 
the opinion that this submission is not 
well-founded 
have already been fixed by placing Dr. 
S. P. Kapoor and Dr. R. M. Bali in the. 
category of Specialists and Dr. Jiwan 
Lal in the category of Himachal Pradesh 
Health Service Grade I Officer, as men- 
tioned above, by the Himachal Pradesh 
Government’s Notification No, 1-15/75- 
H&FP dated’ 9-6-1975 referred to above. 
The Central Government was under an 
obligation to see that in fairness and 
equity the seniority of officers drafted 
into the newly formed State from the 
integrating .States is properly fixed and 
that obligation has been discharged by 
the Central Government: (1) by Mr. 
Pande’s D. O. Letter dated 14-2-1967, 
(2) the stand taken by Mr. T. V. Me- 
non, Deputy Legal Adviser, Central 
Government in the meeting of Officers 
held on 24-1-1972 and (3) the letter 
dated 9-7-1971 written by the Ministry 
of Health and Family Planning Welfare, 
Government of India to the Secretary 
to the Government ‘of Himachal Pradesh. 
In these circumstances we are of the 
opinion that the learned Judges of the 
High Court have erred in holding that 
[ne inter -se ` seniority -has to- be. deter- 
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as the equivalent grades - 


ALR. 


mined only on the basis of the date of 
induction into the Central Service andl. 
not with reference to R. 10 (a) (3) (iii) 
of the Rules which had, however, been 
noticed by the learned Judges without 
a correct appreciation of its impact on 
what the Government of Himachal Pra- 
desh should do in the matter of fixing 
the relative seniority of the Officers 
drawn from the integrating States, We 
are of the opinion that inter se seniority 
has to be determined only in accordance 
with Rule 10 (a) (iii) of the Rules and 
that Dr. S. P. Kapoor would be senior 
to Dr. R. M, Bali, who in turn would 
rank senior to Dr. Jiwan Lal, 


31. The annual confidential reports 
relating to Dr. S. P, Kapoor, Dr, Jiwan 
Lal and others had to be looked into by 
the Departmental Promotion Committee 
on 3-11-1979. The contention of Dr. 
Jiwan Lal was that the annual confiden~- 
tial reports of Dr, Jiwan Lal and Dr. 
(Mrs.) Damyanti Kapur were initiated 
by an Officer not only junior to them 
but also an aspirant for promotion to a 
higher post along with them, and, there- 
fore, these confidential reports should 
not have been taken into consideration 
for further promotion, The contention 
of the Himachal Pradesh Government 
was that the confidential reports made 
by Dr. J. C. Sharma were not taken 
into account and that Dr. Grover’s re- 
ports were revised, sometimes with ad- 
ditional remarks for or against the indi~ 
viduals by higher authorities and they 
were not the only reports which were 
taken into consideration by the Depart- 
mental Promotion Committee. It is clear 
from this contention of the Himachal 
Pradesh Government that Dr. Grover’s 
reports were taken into consideration by 
the Departmental Promotion Committee 
though it is stated that they had been 
earlier revised by the higher authorities. 
Dr.. Grover was in the field competing 
with Dr. S. P. Kapoor, Dr. R. M. Bali 
and Dr, (Mrs.) Damyanti Kapur at the 
relevant time for promotion to the 
higher post. Therefore, it would not 
have been fair for the Departmental 
Promotion Committee to take into ac- 
count the annual confidential reports 
made by Dr. Grover though they might 
have been revised by the higher auth- 
orities. i 


32. Section 2 (g) of. the Rules defines 
a « Departmental, Promotion Committee 
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3: “a. Committee constituted from time 
ə time by the Government for the pur- 
se of making recommendation for 
womotion or confirmation in any cate- 
ory. 3$ 

33. Dr. Jiwan Lal has stated in his 
voecial Leave Petition that under the 
ules the Departmental Promotion Com- 
ittee of Himahhal Pradesh in respect 
“ the Health Services consisted of the 
hief Secretary, Financial Commis- 
oner.and Secretary, Health and Family 
felfare, of the Himachal Pradesh Gov- 
knment, There is no dispute about this 
nct. But the Departmental Promotion 
committee which met on 3-11-1979 - to 
msider the question of appointment of 
eputy Directors and Director of 
‘ealth Services, consisted of the Chief 
2cretary, Financial Commissioner and 
mincipal Secretary to the’ Chief Min- 
Ker of Himachal Pradesh, who was ap- 
vinted additionally as Secretary of 
ealth and Family Welfare in the ab- 
nce on leave of the regular Secretary; 
zalth and Family Welfare from 3rd to 
wh November, 1979, It is seen from the 
unter-affidavit of the Himachal Pra- 
«sh Government that the Director of 
zalth Services and Deputy Director of 
zalth Services were holding the posts 
. ad hoc basis from the year 1973, The 
«al seniority list was prepared only on 
11-1979 and the Departmental Promo- 
=n Committee was constituted on 3-11- 
79. The Joint Secretary, Personnel 
‘partment, Himachal Pradesh Govern- 
mt had written the letter No, Per 
-1) B-79 dated 3-11-1979 requesting 
we. R. C. Gupta, Secretary (Health) 


machal Pradesh Government to attend © 


2 Departmental Promotion Committee. 
xeting to be held at 3.00 P.M. on that 
‘y for considering the names of offi- 
ss for the posts of Director, Health 
rvices, It is seen from what has been 
ted above and it is also admitted by 
2> Himachal Pradesh Government that 
2 selection of the Deputy Directors 
d the Director of Health Services from 
“ongst the Deputy Directors had been 
de by the Departmental Promotion 
mnmittee on 3-11-1979 itself and that 
ən the orders of appointment had 
n issued on the same day with the 
xoval of the Governor of Himachal 
mdesh. Though before the High Court 
does not appear that Dr. Jiwan Lal 
M alleged any mala fides:to anybody 


has alleged in- the: PEES ‘Leave: | 
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the post. - 
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Petition that the constitution of the. De- 
partmental Promotion Committee. and 
the process of selection and appointment 
were obviously mala fide and that they 
were appointed. on the date on which 
Mr, Yadav, the regular Secretary, Health 
and Family Welfare Department, was 
on leave and that this haste suggests 
that he would not have agreed to carry 
out the political wish of the then Chief 
Minister in making the appointments in 


-the post haste manner. Though it is not 


possible to accept the belated contention 
that there was any mala fides on the 
part of the then Chief Minister in the 
matter of constitution of the Depart- 
mental Promotion Committee with his 
Principal Secretary as one of its mem- 
bers in the place of the regular Secre- 
tary, Health and Family Welfare, we 
are of the opinion that there is room for 
suspecting the reason why the . whole 
thing was completed in haste on 3-11- 
1979 after the preparation of the final 


‘seniority list on 2-11-1979, in the light 


of the admitted position that the Deputy 
Directors .and Director of Health Ser- 
vices, Himachal Pradesh were holding 
ad hoc. appointments from 1973. The 
matter was not such as could not have 
been put off by a few days, Such rush 
-S not usual in any State Government. 
The post-haste manner in which these 
chings have been done on 3-11-1979 
suggests that some higher-up was inter- 
asted in pushing through the matter 
nastily when the regular Secretary, 
Health and Family Welfare was on leave. 


Therefore, we are of the opinion that 
“he matter requires to be considered 
afresh. 


34, In regard to the question of rota- 
tion, Rule 9 (4) of Rules lays down: (i) 
super-time Grade II (General) posts 
shall be filled by promotion of (i) HPHS- 
Grade I Officers with not less than seven 
wears of service in the category or (ii) 
Specialists’ Grade Officers with not less 
than five years service in that category. 
The selection will have to be on the re- 
commendation of a Departmental Pro- 
motion Committee on the basis of merit- 
cum-seniority of the officers concerned 
gt (i) and (ii) above on 50:50 basis keep- 
ing in view the nature of. the, duties of 
Supertime Grade I (General) 
posts shall be filled by promotion on the 
recommendations . of the Departmental 
Promotion Committee: on the ‘basis of 
merit*.: with due. regard.:to' seniority. of’ 
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Officers holding the posts of Deputy Di- 
rectors with not less than five years ser- 
vice in that category. The contention of 
Dr, Jiwan Lal was that the Departmental 
Promotion Committee should not have 
started the rotation to the post of Di- 
rector of Health Services with a Special- 
ist. On the other hand, the contention 
of the Himachal Pradesh Government 
before the High Court was that Rule 9 
was silent on the question as to the 
category with which the roster should 
be started and, therefore, the State Gov- 
ernment decided to supplement the Rule 
by starting the roster with the category 
of Specialists having regard to the fact 
that the seniormost Specialist Officer 
available on, the date of the Depart- 
mental Promotion Committee meeting 
on 3-11-1979 had put in greater length 
of qualifying service than the senior- 
most HPHS (Grade I) Officer. Rule 21 
of the Rules provides that if any diffi- 
culty is felt in giving effect to provi- 
sions of these Rules the Government 
may in consultation with the Public 
Service Commission give such directions 
not inconsistent with the provisions of 
those Rules, as appear to be necessary 
or expedient for the removal of the 
difficulty. In view of the fact that R. 9 
(4) does not provide the category with 
which the roster may be started, whe- 
ther with HPHS (Grade I) Officers or 
Specialists, difficulty appears to have 
arisen in starting the roster, Therefore, 
the Government stepped in and supple- 
mented the Rule by directing that the 
roster may be started with the category 
of Specialists keeping in view the length 
of qualifying service in each of the two 
grades, namely, 
(Grade I) Officers. The learned Judges 
of the High Court’ have expressed the 
view that the Specialists had an advant- 
age for their category starting the roster 
by the seniormost of the Specialists 
having put in more number of years of 
qualifying service than the- HPHS 
_ |(Grade I) Officers, We are of the opinion 
that the learned Judges were perfectly 
justified in taking this view and that: the 
Government was right in getting the 
roster started with Specialists instead of 
HPHS (Grade I) Officers. 


35. For the reasons stated above Civil 
Appeal No. 2104 of 1980 is allowed and 
Civil Appeal No. 2384 of 1980 is dismissed. 
The principle on which relative senior- 
ity should bè fixed having been settled 





Gulam Abbas v. State of U. P, 


.— Petitioner representing their 


Specialists and HPHS . 


A.I. E 


in this judgment, it shall be fixed ac 
cordingly and the matter of selection ( 
Deputy Directors and Director of Healt 
Services, Himachal Pradesh shall be qe 
cided afresh eccording to the Rules ar 
in the light of this judgment, Under tt 
circumstances. of the case, we make r 
order as to costs. 

Order according! 





AIR 1981 SUPREME COURT 2198 
V. D. TULZAPURKAR, D. A. DESAI, 
AND A. P. SEN, JJ. ` 
Writ Petn. No. 4675 of 1978, D/- 3-1 
1981, 
Gulam Abbas and others, Petitioners 
State of U. P, and others, Respondents. 


(A) Constitution of India, Arts. 32, 22 
25, 26 — Writ petition — Maintainabilie 
comm 
nity alleging infringement of customa 
rights to perform religious rites — A 
judication of right earlier by compete 
Courts claimed — Petition maintainah 
(Customary rights — Enforcement 
— Writ petition) 

Ordinarily adjudication of questic 
of title or rights and granting. declarato. 
relief consequent upon’ such adjudicati 
are not undertaken in a Writ Petiti 
under Art. 32 and such a petition 
usually entertained by Supreme Court m 
enforcement of. existing or establish» 
title or rights or infringement or € 
croachment thereof complained by gram 
ing appropriate reliefs in that behalf. 

(Para 


‘Where the petitioners representing ce 
tain community filed a petition un¢ 
Art. 32 and by that petition the comm. 
nity is seeking enforcement of their ce. 
tomary rights to perform their religic 
rites, practices, observances and functic 
on the concerned plots and structu 
thereon which have already been : 
judicated, determined and declared 
their favour by decisions of compet» 
Civil Courts in.the earlier litigations tk 
even if the petitioners and through th 
the community are unable to prove th 
existing or established title either to » 
concerned plots or to the structu: 
standing thereon but they are able 
prove that they have.existing or establi: 
ed customary rights to perform their re 
gious ceremonies and functions on œ 
piots and the structures thereon sim 
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meously - complaining of illegal depriva- 
ion or encroachment by executive officers _ 
“ thé behest of another community, the 
eliefs sought by them by way of enforce- 
went of such customary rights will have 
> be entertained and. considered on 
erits’ and whatever relief they-may be 
rund legally and properly entitled. to: 
way have to be granted to them. 

(Para 7) 


(B) Civil P. C. (5 of 1908), S. 11 — Scope - 


- S. 11 is not exhaustive — General doe- 

sine of res judicata — Object is to give 
mality to litigation — Technicalities like 
xcuniary jurisdiction cannot be invoked 
- Customary rights of a community esta- 
ished by decree'of competent court — 
weerates as res judicata~in subsequent 
oceedings, 


It is well settled that Sec. 11 of the 
JP, C. is not exhaustive of the general 


yetrine of res judicata and though the 


le of res judicata as enacted in S. 11 
ws some technical aspects the general 
«ctrine is founded on considerations of 
gh public policy .to achieve two ob- 
ctives namely, that. there must be a 
iality to litigation and that individuals 
ould not be harassed twice over with 
e same kind of litigation. Technical as- 
cts of S. 11 of C. P, C., as for instance, 
‘cuniary or subjectwise competence of 
œ earlier forum to adjudicate the sub- 
st-matter or grant reliefs sought in the 
bsequent litigation would. be immate- 
al when the general doctrine of res 
dicata is to be invoked. Case law dis- 
ssed, (Para 13) 


In the instant case it was held that the 
stomary rights of the Shia community 
Mohalla (locality) Deshipura, Varanasi 
perform religious rites on certain plots 
the time of Moharram was established 
' earlier decree of Court and : would 
erate as res judicata in subsequent pro- 
adings. (Para 13) 
KC) Criminal P. C. (2 of 1974), S. 144 — 
ader under — Administrative in- nature 
wl not judicial or quasi-judicial — 
menable to writ jurisdiction if it violates 
adamental right, AIR 1931 Bom 325 : 
«95) ILR. 19 Mad 18; AIR 1930 Mad 242; 
ER 1953 Mad 956; AIR 1961 SC 884; AIR 
K1 SC 1667 and AIR 1971 SC 2486 Held 
longer good law in view of . new 
P. C. (1974). (Constitution. of - India, 
ts. 32, 226; Bombay Police Act (22 of 
51),' S. 37). 
«An order made under Sec. 144,-Cr. P. C, 
74) is amenable to writ jurisdiction 


Gulam ‘Abbas v, State of U. P. 


zion to 


zhe concept of ` 
Magistrates from Judicial Magistrates, It 
-s true that before passing the order the 
District Magistrate, Sub-Divisional Magis~ 
zrate or the Executive Magistrate. gives a 


sion. But the fact that the parties 
particularly the aggrieved party are: heard 


S: C; 2199: 
either under Art. 32 or under Art. 226 of 


the Constitution if it violates ‘or infringes 


any fundamental right. AIR 1931 Bom 
325; (1895) ILR 19 Mad 18; AIR 1930 Mad 
242: ATR 1953 Mad 956; AIR 1661 SC 884: 
AIR 1971 SC 1667 and AIR 1971 SC 2486 
Held no longer good law in view of new 
Cr. P. C. (1974). (Para 23) 


The position under the old Criminal 


P. C, of 1898 wherein separation between 


the judicial functions and executive or 
administrative functions of Magistrates. 


did not obtain, was E different than 
the new Criminal P, 


>, C. of 1973 where- 
under the scheme of separation of judicial 


functions from executive functions of the 
Magistrates, as recommended by the Law 


Commission has been implemented to a 


great extent. Implementation of the con- 
cept of separation of judicial functions 
from executive or administrative 
tions and allocation of the former to the 


func- 


Judicial Magistrates and the latter to the 
Executive Magistrates under the new 
Cr. P. C. shows that the order passed by a 
District “Magistrate, Sub-Divisional 
Magistrate or any other Executive Magis- 
trate under the present S. 144 is not a 
judicial order or quasi-judicial order, the 
function thereunder being essentially an 


‘axecutive (police) function. Under the new 


Zode the designation of District Magis- 
trate or Sub-Divisional Magistrate hag 
seen statutorily. used in rela- 
officers performing ex- 
acutive „functions only in recognition of 
separating Executive 


nearing to parties except in cases of emer- 
gency when ex-parte order can be made 
ander Section 144 (2) by him without 


notice to the person or persons against 


‘whom it is directed, but in which cases 
on an application made by any aggrieved 
person he has to give hearing to such per- 


son. under Section. 144. (5) and thereupon 
he may rescind or-alter his earlier order. 
H is also true that such an order made 
by the Executive Magistrate is 
under S. 397 of the- Code because under 
the Explanation. to that section all Magis- 
trates, whether executive or judicial or 


revisable 


whether exercising appellate or original 
jurisdiction, are deemed to be inferior 
Courts for, purposes -of the revisional 
power of the High Court or Court of Ses- 
and 


A 
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before such an order is made merely en- 
sures fair play and observance of audi 


alterarn partem rule which are regarded’ 


as essential in the performance of any 
executive or administrative function and 
the further fact that a revision lies 
against the order of the executive magis- 
trate either to the Sessions Court or to 
the High Court removes the vice of arbi- 
trariness, if any, pertaining to the section. 
These aspects cannot make the order a 
judicial or quasi-judicial order and such 
an order issued under Section 144 of the 
present Code will have to be regarded as 
an executive order passed in performance 
of an executive function where no lis as 


to any rights betweeen rival 
parties is adjudicated but mere- 
ly an order for perserving 


public peace is made and as such it will 
be amenable to writ jurisdiction under 
Art. 32, The power conferred upon Sec- 
tion 144 of new Cr. P. C. is comparable 
to the power conferred on the Bombay 


Police under Sec. 37 of the Bombay Police _ 


Act, 1951, both the provisions having been 
put on the statute book to achieve the ob- 
jective of preservation of public peace and 
tranquillity and pervention of disorder and 
order passed under Section 37 of the 
Bombay Police Act is subject to writ 


jurisdiction of the High Court under Arti- ` 


cle 226 of the Constitution on the ground 
that it has the effect of violating or infring- 
mg a fundamental right of a citizen, On 
parity of reasons an order under S. 144 
can also be amenable to writ jurisdiction. 
a e (Paras 22, 23) 

(D) Criminal P. C. (2 of 1974}, S. 144 — 
Object is- to preserve public peace and 
tranquillity — Exercise of power under 


the section — Guiding principles stated 
—A community found entitled to cer- 
tain customary rights — As far as pos- 


sible attempt should be to regulate those 
rights and not prohibit them altogether. 


The entire basis of action under Sec- 
tion 144 is provided by the urgency of 
the situation and the power thereunder is 
intended to be availed of for preventing 
disorders, obstructions. dnd annoyances 
with a view to secure the publie weal by 
maintaining public peace and tranquillity. 
Preservation of the public peace and 
tranquillity is the primary function of the 
Government and the power unler S. 144 
is conferred on the executive magistracy 


enabling it to perform that function effec- 


tively during emergent situations and as 
suca it may become necessary for the 


' Executive Magistrate to override tempo- ` 
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rarily private rights and in a given situz 
tion the power must extend to restrair 
ing individuals from doing acts perfectM 
lawful in themselves, for, it is obvicy 
that when there is a conflict between tk 
public interest and private rights tl 
former must prevail. . It is ‘further we 
settled that the section does not ` conf 
any power on the Executive Magistrate ' 
adjudicate or decide disputes of ciy 
nature or questions of title to properti» 
or entitlements to rights but at the san 
time in cases where such disputes or titl 
or entitlements to rights have alreac 
been adjudicated and have become tl 
subject-matter of judicial pronouncemem 
and decrees of Civil Courts of compete: 
jurisdiction then in the exercise of kf 
power under S. 144 he must have due r» 
gard to such established rights and suN 
ject of course to the paramount consider. 
tion of maintenance of public peace ar 
tranquillity, The exercise of power mu 
be in aid of those rights and against tho. 


who interfere with the. lawf 
exercise thereof and even 
cases where there are » 


declared or established rights the pow 
should not be exercised in a manner th 
would give material advantage to o» 
party to the dispute over the other but : 
a fair manner ordinarily in defence >» 
legal rights, if there be such and the lav 
ful exercise thereof rather than in su» 
pressing them, In other words, the Magi 
trate’s action should be directed again 
the wrong-doer rather than the wronge 
Furthermore, it would not be-a prop 
exercise of discretion on the part of tħ 
Executive Magistrate to interfere with tM 
lawful exercise of the right by a party ņ 
a consideration that those who threaten 
interfere constitute a large majority a» 
it would be more convenient for the a 
ministration to impose restrictions whi 
would affect only a minor section of t 
community rather than prevent a larg 
section more vociferous and militar 
Legal rights should be regulated and m 
prohibited altogether for avoiding brea 
of peace or disturbance to public tranqu 
lity. (1880) ILR 2 Mad 140; (1882) ILR 
Mad 304, (1883) ILR 6 Mad 203 (FB), A’ 
1925 -PC 36; AIR 1922 Cal 483 and A 
1971 SC 2486, Rel. on. (Paras 26, í 
In the instant case it was found that t 
customary rites of Shia community 
Mohalla (locality) Doshipura, Varan. 
to perform religious rites at the time 
Moharram on certain plots and structu» 


thereon -was ‘established: by judicial p» 
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nouncement and decree of Court of com- 
petent jurisdiction, The Supreme Court 
cbserved that the power under S. 144 will 
be exercised by the executive magistracy 
in defence of such established. rights of 
the Shia community and instead of prohi- 
biting or suspending the exercise of such 
rights on concerned occasions on the 
facile ground of imminent danger to pub- 
lic peace and tranquillity ofthe locality 


the authorities would makea positive ap-. 


proach to the situation and if they are 
satisfied that the exercise of the rights is 
likely to create a riot or breach of peace 
it would be their duty to take from those 


from whom disturbance is apprehended 
security to keep the peace. It is only in 
an extremely extraordinary situation, 


when other measures are bound to fail, 
that a total prohibition or suspension of 
their rights may be resorted to as a last 
mieasure. (Para 32) 


(£) U. P. Muslim Wakfs Act (16 of 
1960), Ss, 28, 29 — Commissioner’s Re- 
port under 1936 U. P. Wakf Act — Regis- 
tration of, under that Act — Finality is 
attached — Registration of same property 
under 1960 Act is futile. 

The finality and conclusiveness accord- 
ed to the Commissioner’s Report under 
Section 5 (3) of the 1936 Act has been 
preserved and the registration of Wakfs 
under the 1936 Act has been maintained 
under the 1960 Act notwithstanding . the 
repeal of the former Act by the latter. 
In other words any Survey Report sub- 
mitted under the 1960 Act and any Re- 
gistration made under the 1960 Act will 
be futile and of no avail in regard to 
Wakf properties respecting which — the 
Commissioner’s Report under the 1936 Act 
has become final and registration has 
been effected under the 1936 Act. 

` (Para 15) 

In the instant case the Shia community 
of Mohalla Doshipura, Varanasi claimed 
customary right to perform religious rites 
at the time of Moharram on certain plots 
and superstructures thereon such cus- 
tomary right was noticed in the Report of 
the Commissioner of Wakf, After receiv- 
ing the Report together with the Appen- 
dices X and XI, the Shia Central Waqf 
Board, as required by Section 5 (1) of the 
Act, took steps to notify in the Official 
Gazette all the wagqfs relating to their 
sect on the basis of the Appendices an- 
nexed-to the Report; the relevant Noti- 
. fication under S. 5 (1) was ‘issued on 15th 
Jan. 1954 and published in the Govern- 


ment Gazette on 23rd January; 1954._No- 
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suit was filed either by the Sunni Central 
Board .or any other person interested in 
those wakfs challenging the decision re- 
corded in his Report by the Chief or Pro- 
vincial Commissioner for Wakfs within 
the time prescribed under S. 5 (2) of the 
U. P, Wakf Act (1936) and, therefore, the 
Chief Commissioner’s Report together 
with the appendices X and XI thereto 
dated 28th/31 Oct. 1938, on the basis of 
which the Notification dated 15th Janu- 
ary 1954 was issued and published in Offi- 
cial Gazette on 23rd Jan. 1954, must be 
held to have become final and conclusive 
as between the members of the two com- 
raunities. 


Held that the registration in respect of 
the properties mentioned under Sec. 38 
of the 1936 Act would be available to the 
Shia Community and must prevail over 
the subsequent registration, if any, ob- 
tained by the Sunnis in respect of some 
of the properties under the 1960 Act: 
really speaking such latter registration 
would be non est in the eye of law, 

(Paras 18, 19) 
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TULZAPURKAR, J.:— By this writ 
petition filed under Art. 32 of the Con- 
stitution of India the petitioners ‘and 
through them the Shia community of 
Mohalla Doshipura, Varanasi. are com- 
piaining against the various actions of 
the respondents (including respondents 5 
and 6 as representing the Sunni commu- 
nity of Mohalla Doshipura) which con- 
stitute serious infraction and/or infringe- 
ment of their fundamental rights guaran- 
teed to them under Arts. 25 and 26 of the 
Constitution in the matter of enjoying 
their religious faith and performance of 
religious rites, practices and observances 


on certain plots and properties situated in’ 


the said Mohalla of Doshipura, Police 
Station Jaitpura (formerly Adampur) in 
the city of Varanasi and in particular are 
seeking a declaration that the 9 plots ‘of 
land bearing plot Nos. 245, 246, 247, 248/ 
23/72, 602, 603, 602/1133, 246/1134 and 
- 247/1130 in the said Mohalla 
and buildings and structures therecn be- 
long to the Shia Wagf of Mohalla Doshi- 
pura and that the members of Shia com- 
munity of that Mohalla have a right to 
perform their religious functions and 
practices on the said plots and structures 
thereon as also an appropriate writ, direc- 
tion or_order in the nature of mandamus 


commanding respondents 1 to. 4 not to. 


prohibit or restrain the Shias of _the 
Mohalla from performing their: religious 
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functions and practices thereon, It may 


be stated that this Court by its order 
dated December 12, 1978 not merely 
granted permission te the petitioners 


under Order I, R. 8, C. P. C. to institute 
this action qua themselves as represent- 
ing the Shia community and respondents 5 
and 6 as representing Sunni community, 
but directed at certain stage of the hear- 
ing that the two Waqf Boards in U. P. 
State, namely, Shia Central Wagf Board 
and Sunni Central Waqf Board be im- 
pleaded as parties to the petition as their 
presence was felt necessary for complete 
adjudication of the controversy and even 
otherwise under the U. P. Muslim Wakfs 
Act, 1960, which has been done and both 
the Wagt Boards have also been heard 
through their counsel in the matter, 

2. In Mohalla Doshipura of Varanasi 
City there are two sects of Mahomedans 

— the Shias and the Sunnis. Both the 
mena revere the martyrdom of Hazrat 
Imam Hasan and Hazrat Imam Hussain, 
grandsons of Prophet Mohammed. during 
the Moharram but in a different 
manner. The case of the petitioners and 
through them of the Shias of Mohalla 
Doshipura is that the members of their 
sect numbering about 4000 constitute a re- 
ligious denomination having a common 
faith and they observe Moharram for 


“two months and eight days in a year in 


memory of Hazrat Imam Hussain who 
along with kis 72, followers attained mar- 
tyrdom at Karbala in Iraq. The said reli- 
gious belief is practise] by the men-folk 
and the women-folk of the Shia commu- 
nity by holding Majlises (religious dis- 
courses) Recitations, Nowhas, Marsia, do- 
ing Matam (wailing) and taking out pro- 
cessions with Tabut Tazia, Alams, Zul- 
jinha, etc, For performing these religious 
rites, practices and observances the Shia 
community has been customarily using 
from time immemorial the nine plots in 
Mohalla Doshipura and the structures on 
some of them, particulars whereof are as 
under:— . 

Plot No. 246: on which stands a Mosque 
which, it is common ground, belongs to 
both the sects as it was constructed out of 
general subscription from members of 
both the sects and every Mohammadan is 
entitled to go in and perform his devo- 
tions according to the ritual of his own 
sect or school. : 

Plot No. 247/1130: on which stands the- 
Baradari (Mardana Imambara — a struc- 
ture of white stone having 12 pillars) con- 
structed by Shias in 1893 used for holding 


1981 . 


Majlises, Recitations, Marsia 
other performances. - : 

Plot No. 245: on which there is a Zanana 
Imambara used by Shia ladies for 
mourning purposes and holding Majlises 
etc. i i 

Plot No. 247: on which there is . Imam 
Chowk used for placing the Tazia thereon 
(said to have been demolished by - the 
Sunnis during the pendency of the instant 
proceeding). $ 

Plot No. 248/23/72: a plot belonging to 
one Asadullah, a Shia Muslim, with his 
house standing thereon. : 

Plot No. 246/1134: on which stands a 
Sabil Chabutra (platform for distributing 
drinking water) belonging to one Nazir 
Hussain, a Shia Muslim, : 

Plots Nos. 602/1133, 602 and 603 : be- 
ing vacant plots appurtenant to the Bara- 
dari in plot No. 247/1130 used for ac- 
commodating the congregation assembled 
for Majlises etc. when ‘it over-flows the 
Baradari. i 
Particulars of the religious rites, practices 
and functions performed by the members 
of the Shia community on the occasion of 
the observance of Moharram are: 

(a) the Tazia (representing and signify- 
ing the dead body: of Hazrat Imam Hus- 
sain) is kept in the Baradari on Plot 
No. 247/1130 and for thé first 12 days of 
Moharram ` Majlises ‘(religious dis- 
_ courses) of men-folk and women-folk is 
held daily— by the men-folk in the Bara~ 
dari and on the adjoining plot Nos, 602/ 
1133, 603 and 602 and by the women-folk 
in the Zanana Imambara on Plot No. 245: 


(b) On the 6th day of ` Moharram the 
Zuljana procession (a procession of the 
replica of the horse of Prophet Moham- 
med, which was also killed at the Karbala 
at the time of martyrdom of Hazarat Imam 
Hussain) of not less than 5000 Shias from 
all over Banaras City is: brought to the 
Baradari in which the Tazia is placed 
and after visiting the Tazia there the 
horse procession moves in the whole city 
of Varanasi non-stop for another 36 
hours-and terminates at the place of its 
origin. Offerings to the horse are’ made 
not only by the Shias but also by persons 
of other communities during the proces- 
sion under the religious belief that such 
offerings bring in good, fortune. 

(c) On the 10th day'of Moharram 
the Tazia bedecked with flowers is taken 
‘out.in huge procession to Karbala situat- 
ed near- Lord Bhairon, 3 miles from 
Doshipura (the place signifying the Kar- 
bala in Iraq where martyrdom occurred), 


and doing 
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where the flowers of the Tazia are buri- 
ed and then. Majlis is held at that place.. . 

(d) ‘on’ the 11th and 12th day of Mo- 
harram Majlis (religious discourse) is 
held and the Qurankhani and Tija are 
performed in the Baradari and the ad- 
joining plots which consist of offering of 
prayers, recitations of Quran Sharif, 
Nowhaz (short melancholic poems) and 
Marsias (poems of grief and sorrow) — 
these being performed both by men-folk 
and women-folk, the latter at Zanana 
Imam Bara, 


(e) On the 25th day of | Moharram, 
being the death anniversary of Hazarat 
Zanulabadin s/o Hazrat Imam Hussain, 
again Majlis, Matam (wailing accompanied 
by breast-beating), Nawhaz and Marsias 
are held and performed in the Baradari- 
and the. adjoining plots by men and in 
Zanana Imambara by women. : 

(f) On the 40th day of the Moharram, 
Chehalum ceremony of Hazrat Imam 
Hussain ‘is -performed when’ Majiis, 
Matam, Nawhaz and Marsia are held; 
the Tazia bedecked with flowers is taken 
out in procession up -to Karbala near 
Lord:.Bhairon where again the flowers 
are buried with religious ceremonies and 
the Tazia is brought back to the 
Baradari in Doshipura. 


(g) On the 50th day of the Moharram 
i. e. 50th day of the martyrdom of Hazrat 
Imam Hussain Pachesa is performed by 
taking out the Tazia again in procession 
to the Karbala and after burial of flowers 
it is brought back to the Baradari. On 
both these days i, e. Chehalum and 
Pachesa, Majlis, Qurankhani, Nawhaz, 
Marsias and Matam are performed on the 
Baradari, adjoining plots and the Zanana 
Imambara in Doshipura; 


. (h) Four days after the Moharram 
period the Shias observed the Barawafat 
which according to them is the death an- 
niversary of Prophet Mohammad and on 
this day again on the Baradari, ‘adjoining 
plots and Zanana Imambara Majlis.is held 
which is accompanied .by -Kurankhani, 
Nawhaz and Marsias in which men-folk 
and women-folk participate. 


It is the case of petitioners that the Tazia 


‘at Doshipura is a unique Tazia in the - 


whole country, being made of fine wood 
carvings, about 15 ft. in height, having 
five storeys, and decorated with gold and, 
silver and would bè of the value of ‘not 
less than Rs. 3 lakhs. According to the 
petitioners the entire period of Moharram 
is a pericd of mourning for the -Shias 


i 
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whose staunch belief. is that the whole 
purpose of their life is to- carry out these 
religious practices and functions during 
the Moharram and that in case they do 
not perform all these rites, practices, ob- 
servances and functions, including those 
relating to the Tazia, they will never be 
delivered and till these are performed the 
whole community will be in mourning 
and in none of their families any marriage 
or other happy function can take place. 
The aforesaid religious faith and the per- 
formance of the rites, practices, observan- 
ces and functions detailed above constitute 
their fundamental rights guaranteed to 
them under Arts. 25 and 26 of the Con- 
stitution and the members of the Shia 
community of Mohalla Doshipura have a 
customary right to perform these on the 
said nine plots and in or about the struc- 
tures standing thereon from time im- 
memorial. 


3. The petitioners and through them 
the Shia community of Mohalla Doshi- 
pura are basing their customary rights to 
perform the aforesaid religious rites, 
practices, observances and functions on 
the said nine plots and the structures 
thereon on two foundations: (i) Decisions 
of competent civil courts adjudicating 
these rights in their favour in earlier liti- 
gations and (ii) Registration of Shia Wakfs 
concerning the plots and structures for 
performance of these practices and func- 
tions under Secs. 5 and 38 of the U. P. 
Muslim Wakfs Act, 1936 which has be- 
come final as no suit challenging the 
Commissioner’s report and registra- 
tion was filed - within two 
years by any member of Sunni 
community or the Sunni Central Wakf 
Board. In other words previous decisions 
of Civil Courts and registration of their 
Shia Wakfs under the U. P. Muslim 
Wakfs Act, 1936 have concluded the said 
rights in their favour and therefore Coun- 
sel for the petitioners pointed out that 
that the prayer for declaration in the 
Writ Petition was really incidental, the 
rights in favour of the Shia community 
having been already determined and the 
real grievance was regarding the infrin- 
gement of their said rights and their en- 
forcement and hence the substantial pra- 
yer was for mandamus commanding -the 
respondents not to prohibit or restrain the 
Shias from performing their religious 
rites, practices, observances and func- 

. tions on the plots and the structures stand- 
ing thereon, Baas OP? a ake ae ee 
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4. The petitioners? case further . is 
that after the final declaration by the 
Court of law in regard to their rights in 
their favour and the rejection of the 
false claims of the Sunnis the position in 
Mohalla Doshipura remained satisfactory 
for nearly two decades and the Shas 
could perform their religious functions 
and ceremonies without any let or hind- 
rance but from the year 1960 onwards the 
Sunnis, who were in majority and were 
able to muster support of local politicians 
and the police, started creating trouble 
and interference by indulging in violence 
with a result that the Executive Authori- 
ties of Varanasi acting under Sec. 144, 
Cr. P. C. but in abuse of the power there- 
under started plecing undue restrictions 
on the members of the Shia community 
in the performance of their religious func- 
tions and ceremonies, Thus during the 
period 1960-66 the Executive power under 
Section 144, Cr. P. C. came to be used 
each year to curtail the rights of the 
Shias to perform their religious practices 
and functions at the Baradari, other struc- 
tures and the appurtenant plots on the 
occasion of the Barawafat; sometimes res- 
traints were also placed on the Sunnis. 
During the years 1967 to 1969 similar 
orders depriving the Shias of their legiti- 
mate rights on the occasion of 
Moharram, Chehulam, Pachesa and 
Barawafat under Section 144 were issued 
by the District authorities. In subsequent 
years also similar orders were passed 
sometimes placing restrictions on one 
community and sometimes on the other, 
sometimes permitting certain observances 
on terms and conditions during the stated 
hours, More often than not~ under the 
pretext of imminent danger to peace and 
tranquillity both the communities were 
completely. prohibited from carrying out . 
their religious functions and ceremonies 
under such orders but since members. of 
the Sunni community had very little to 
lose in relation to the plots and structures 


in quesion it was the Shia community 
that suffered most. According to the 
petitioners the aggrieved party —- and 


mostly Shias were aggrieved — was re- 
quired to approach the superior Courts by 
way of appeal or revision but usually 
before the matter could be decided on 
merits the impugned orders . exhausted 
themselves by influx of time and the 
remedy by way of appeal or revision was 
rendered. infructuous and the controversy 
remained undecided. However, when in. 


-the yéar 1973:on the occasion of Barawa-. 
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fat the City Magistrate, Varanasi by his 
order dated 12th April, 1973 prohibited 
the Shias from performing Barawafat on 
the Baradari and its adjoining plots and 
Sunnis were illegally permitted to ob- 
serve Barawafat on Plot No. 602/1133 by 
reciting Qurankhani, Milad and Fathiha 
on 16th Apri., 1963 from 9 A. M. to 12 
Noon, Gulam, Abbas and other Shia Mus- 
lims filed a Writ Petn, No. 2397 of 1973 
(reported in 1976 All LJ 159) in the 
Allahabad High Court for quashing the 
order of the City Magistrate and for pro- 
hibiting the City Magistrate and local 
authorities from passing or promulgating 
«any order depriving the Shias of peaceful 
use and enjoyment of the Baradari and 
the adjoining plots appurtenant to it and 
also prohibiting them from permitting the 
Sunnis to make use of the Baradari and 
its adjoining plots. This Writ Petition and 
the connected criminal cases (being Cri- 
minal Revisions and a Criminal Reference 
against similar earlier orders under Sec- 
tion 144 Cr. P. C.) were heard and dis- 
posed of by the High Court by a common 


judgment delivered on Aug. 8, 1975, Not- ~ 


withstanding the fact that the various im- 
pugned orders had exhausted themselves 
by efflux of time the High Court felt that 
where a situation arose year after year 
making it necessary to take action under 
Section 144, Cr. P. C. it would be a proper 
exercise’ of its discretion to interfere with 
the impugned order, if found to be illegal 
or improper, so that the Magistrate may 
not be encouraged to use his powers in 
the same manner again when the similar 
situation arose and that if a repetition of 
successive orders under Section 144 re- 
sulted in a permanent interference, with 


private legal rights it had to be deprecat-- 


ed and the High Court went on to give 
guidelines to the Magistrates in the ex- 
ercise of their discretionary power under 
Section 144 by observing that though the 
section does not empower a Magistrate te 
decide a dispute of a civil nature between 
the private individuals, he must, before 
passing his order, take into consideration 
the nature of the claims set-up by the 
rival parties in order to judge whether ‘or 
not it was possible to afford protection to 
those who seek only the lawful exercise 
of the legal and natural rights, that the 
authority of a Magistrate under this sec- 
tion should ordinarily be exercised in 


defence of legal rights and lawful per- - 


formance of duties rather than in sup- 
pressing them and that this power: is not 
to be used:in å: manner that: would either 


the dispute over the other or interdict ‘the 
doing of an act by a party in the exercise 
of its right or power declared or sanction- 
ed under the decree of a competent Court. 
On merits the High Court recorded its 
findings on the rights of the Shias in 
their favour in view of Civil Court’s dé- 
cision in earlier litigation and quashed 
the City Magistrate’s order dated 12-4- 
1973 allowing the Sunnis and restraining 
the Shias from holding various religious 
functions on the occasion of Barawafat 
on the Baradari and the adjoining plots 
in question in Mohalla Doshipura and alsa 
passed appropriate orders in the connect- 
ed criminal cases, Against this common 
judgment rendered by the High Court on 
Aug. 8, 1975, Civil Appeal No. 941 of 1976 
and Crl. As, Nos. 432 to 436 of 1976 were 


preferred by Mohammad Ibrahim, a Sunni ` 


Muslim, all of which were disposed of by 
this Court by a common judgment dated 
6-12-1976 and this Court held that the 
High Court should not have pronounced 
any view on the impugned orders under 
Section 144 when those orders had ceased. 
to be operative and that the High Court 
should not have given findings on rights, 
title and property depending on disputed 
questions of facts in a writ petn. the judg- 
ment and findings of the High Court were 
set aside and parties were relegated to 
have their rights agitated or settled in 
a civil suit. Feeling aggrieved by the said 
judgment, Gulam Abbas and others filed 
a Review Petn. No.. 36 of 1977 in Civil 
Appeal No. 941 of 1976 which was dis- 
missed by this Court on 16§th December, 
1977 (reported in AIR 1978 SC 422) after 
making some observations:, 


‘Questions of title cannot be décided 
here (under Section 144) ‘but previous 
judgment on them may have a bearing on 
the question whether and if so, what order 
could be passed under Section 144, Cr. 
Peel, erroris It was asserted on behalf 
of the petitioners (Gulam Abbas and 
and others) that in a representative suit 
between Shia and Sunni sects of Muslims 
question of title to properties or places 
to which the Magistrates’ orders under 
Section 144, Cr. P. C. related has already 
been decided, If that be so, we have no 
doubt that the Magistrate will respect 
that decision in making an- order under 
Section 144, Cr. P. C. in the future.” 


.5. According to the ‘petitioners éven 
after the aforesaid. decision: of this Court 


-the- City ‘Magistrate, “Varanasi, who“ Kad” 
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‘give material advantage to* one’ party to 
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passed an order on 15-12-1977 under Sec- 
tion 144 directing both the communities 
of Mohalla Doshipura to follow the terms 
and conditions laid down in his said order, 
on the representation being made by the 
Shias on 17-12-1977 bringing to his notice 
this Court’s order dated 16-12-1977 in the 
Review Petition modified his earlier order 
on 19-12-1977 permitting holding of Majlis 
only at the house of Shamsher Ali but in 
respect of other properties postponed the 
passing- of his order till 21-1-1978 but on 
that day he merely passed an order stat- 
ing that his initial prohibitory order dated 
15th December, 1977 as modified on 19th 
December, 1977 has exhausted itself as 
Moharram had passed off and further ob- 
served that while passing orders on the 
occasion of Moharram,: Chehalum and 
Pachesa ete, in the coming vears due re- 
- gard will be given to the judgment of this 
Court dated 16-12-1977 in Review Petition 
along with the decisions rendered in ear- 
lier civil litigation in representative 
character between the parties including 
the Allahabad High Court’s decision in 
Second Appeal No. 1726 of 1935. But one 
week later the same City Magistrate pass- 
ed another order under Section 144, 
Cr. P. C. on 28th January, 1978 on the 
occasion of Chehalum and Pachesa to be 
observed on the Baradari and the adjoin- 
ing plots which was quite contrary to his 
earlier order dated 21-1-1978 and in 
utter disregard of the judgment of this 
Court in Review Petition No, 36 of 1977 
(reported in AIR 1978 SC 422) and all 
other earlier judicial pronouncements in 
favour of the Shias, in fact by that order 
the City Magistrate completely prohibit- 
ed every person from holding any Majlis 
either on the Baradari or om any portion 
of the adjoining plots in Mohalla Doshi- 
pura. This order dated 28-1-1978 was 
challenged by way of revision in the 
High Court but the Revisional applica- 
tion was dismissed on 13-2-1978 on the 
ground that the impugned order had 
ceased to be operative by then and Revi- 
sion had become infructuous. Subsequent 
to this on several occasions requests were 
made by Shias of Mohalla Doshipura 
seeking permission for doing ceremonies 


and taking out Tazia Proces- 
sion but on every occasion 
the City Magistrate refused per- 


mission. In the circumstances a Writ Petn. 
No. 3906 of 1978 was filed by Gulam Abbas 
and other Shia Muslims in the Allahabad 
High Court praying for mandamus against 
the State of U, P. and its Magesterial offi- 
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cers, Varanasi, directing them to gran 
permission for performing some cere 


monies and taking out Tazias but th 
Same: was dismissed by the High Court ii 
limine on 22-9-1978 principally relying o: 
the earlier judgment dated 6-12-1976 o 
this Court in Civil Appeal No. 941 of 197¢ 
Special Leave Petition No. 6226 of 197 
against the same was filed by Gular 
Abbas and-others but it was withdrawn oa: 
4-12-1978 as they were advised to file th 
present Writ Petition. During the hearin: 
the petitioners have amended: their peti 
tion by challenging the latest order passe: 
by the City Magistrate, Varanasi on 24t] 
Nov., 1979 under Section 144, Cr. P, C 
prohibiting both Shia and Sunni com 


‘munities from holding their Majlises anc 


imposing other restrictions (the restric 
tion on Recitation of Tabarra by Shias i: 
not challenged) on the occasion of cele- 
bration of Moharram Festival at the Barà 
dari and the adjoining plots in questior 
in Mohalla Doshipura. The petitioner: 
have pointed out that Shias do not utter 
Tabarra (a ritual regarded as a filthy 
abuse of the elected Imams hurting the 
feelings of Sunnis) but have fairly con: 
ceded the justness of the prohibitior 
against uttering Tabarra. Petitioners have 
contended that the exercise of the power 
under Section 144 Cr. P C. has invariab- 
ly been perverse and in utter disregard 
of the lawful exercise of their legal rights 
to perform their religious ceremonies and 
functions and instead of being in aid of 
such lawful exercise it is in favour of 
these who unlawfully and illegally inter- 
fere with such lawful exercise under the 
facile ground of apprehension of im- 
minent danger to peace and tranquillity, 
of the locality. f 


6. By their counter-affidavit filed in 
reply Respondents 5 and 6 on behalf of 
themselves and the Sunni community have 
resisted ‘the reliefs claimed by the peti- 
tioners in the Writ Petition principally 
on three or four grounds. On merits they 
have denied that there is clear or 
decisive material on record either in the 
form of judicial pronouncements or the 
registration of the Shia Wakfs of Mohalla 
Doshipura under the U. P, Muslim Wakfs 
Act, 1936 concluding in favour of Shias 
title to the concerned plots or structures 
thereon or their entitlement to the per- 
formance of the religious rites, practices, 
observances and functions. on the property 
in question as claimed; it is contended 
that a clear and sharp distinction must be 
made between title and ownership of the 
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concerned plots of land, title and owner- 
ship of the structures on those plots and 


the rights exercisable by the Shia com- 
munity over the concerned plots and 


itructures thereon and there are con- 
siderable gaps and inadequacies in the 
documents and the material before the 


Vourt in that behalf which can only be 


Killed in by trial and by recording evi-’ 


dence and in the absence of adequate 
material no declaration as to the title -to 
he plots or the structures or even as to 
žhe rights in-or over the plots and struc- 
kures thereon could be granted in favour 
of the Shia community. In other words 
khe contention is 'that a Writ Petition 
wonder Art. 32 for such a relief of declara- 
xion is not maintainable inasmuch as 
the basic purpose of a petition’ under 
sårt, 32 is to enforce existing or establish- 
2d fundamental rights and not to adjudi- 
wate and seek a declaration of such rights 
wr entitlement thereto. In this behalf 
respondents 5 and 6 have doubted and 
disputed the effect and binding nature of 
Ehe earlier Court decisions, particularly 
sof the judgments rendered by the Munsif’s 
Court, Varanasi, in Suit No, 232 of 1934 
mFathey Ullah & Ors. v. Nazir Hyssain 
wand Ors.) and by'the Appellate Courts in 
mppeals therefrom, on the entire Sunni 
«<ommunity and as regards registration of 
Khe Shia Wakfs they have. contended 
Khat the position arising out of the U. P. 
BMuslim Wakfs Act, 1936 and the U, P. 
Muslim Wakfs Act, 1960 in the context 
of registration of the Sunni Wakfs in re- 
mard to the properties in dispute under 
mthe latter Act requires serious considera- 
Mion. As regards reliefs sought against the 
sorders passed by a City Magistrate or 
BSub-Divisional. Magistrate under Sec. 144 
BCr. P: C. it is contended that no mandamus 
«under Art, 32 is competent inasmuch as 
these are judicial or quasi-judicial orders 
apassed by a Court under Section 144, 
Cr. P. C. and no fundamental right can 
“be said to be infringed by any judicial or 
squasi-judicial orders alternatively: even 
if it were''assumed that these orders are 
sadministrative or executive orders passed 
iby Executive Magistrates these cannot be 
«challenged unless. the Magistrate has, ex- 
«ceeded his powers or acted,-in disregard 
.of the provisions of the law.or perversely 
wand in the instant, case the .. impugned 
orders subsequent to this.,Court’s. decision 
dated 16-12-1977 in Review Petition No. 36 
sof 1977 (reported in AIR 1978 SC 422) 


have been passed by. keeping in mind the 
observations or the guidelines contained 


Gulam Abbas v. State of U. P. 


S. €. 2207 


in that decision and in light of the emer- 
gent situation then obtaining in the loca-. 
lity, In the circumstances, the petitioners 
are not entitled to any of the reliefs 
sought by them in the Writ- Petition. 
Lastly; it has been contended +hat...the 
present Writ Petition is barred by res 
judicata or principles analogous to res 
judicata by reason. of this Court's deci- 
sions in (a) Civil Appeal No. 941 of 1976. 
(b) Review Petn. No. 36 of 1977 (reported 
in ATR 1978 SC 422) and (c) Order per- 
mitting withdrawal of SLP No. 6226 of 1978 
on 4-12-1978. In any case the view taken 
by ‘a Bench of three judges of this Court 
in their judgment dated 6-12-1976 and re- 
iterated in the order dated 16-12-1977 on 
the Review Petition, however wrong 
it may -appear to be, should not be dis- 
turbed, 

Boards, Shia ` 


The two Cen- 
tral Wakfs Board and Sunni 
Central Wakfs - Board implead- 


ed as parties to the Writ Petition under 
this Court’s Order dated 28th March, 1980 
have supported the respective cases’ of 
each community represented by the peti- 
tioners on the: one hand and respondents 
5 and 6 on the other respectively and each. 
one has placed such additional material 
before the Court as was-in its possession 
touching the registration of Shia Wakfs 
and Sunni Wakfs under the two enact- 
ments U. P. Muslim Wakfs Act, 1936 and 
U. P. Muslim Wakts Act, 1960. 


"4, It cannot be disputed that ordinarily, 


‘adjudication of questions of title or rights 


and granting declaratory relief conse- 
quent upon such adjudication are not 
undertaken ` in a Writ Petition under Arti- 
cle 32 of the Constitution and such a peti- 
tion is usually entertained ‘by this Court 
for enforcement of existing or establish- 
ed title or rights or infringement or en- 
eroachement thereof complained by grant- 
ing appropriate reliefs in that behalf. But 
as stated earlier, counsel for the’ peti- 
tioners contended before us and in our 
view rightly that all that the Shia com- 
munity is seeking by this petition is en- 
forcement of -their customary rights to 
perform their religious rites, practices, ob- 
servances and functions on the concern- 
èd nine plots ànd ` structures thereon 
which have already been adjudicated, de- 
termined and declared in their favour by 
décisions of competent Civil Courts in the 
earlier litigations and that the declaration 
sought in. the prayer clause is really in- 
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cidental. It is-true that title and owner- 
ship ‘of:.the plots of land in: question. is 
distinct. from title and ownership of struc- 
tures standing thereon and both 
are again distinct from the customary 
rights claimed by the members of the Shia 
community to:.. perform their religious 
ceremonies and: functions on the plots and 
the structures thereon. However, it is 
clear that even if the petitioners and 
through them the Shia’ community are 
unable to prove their. existing or estab- 
lished title either to the concerned plots 
or to the structures standing thereon but 
they are able to prove that they have exi- 
sting or established customary rights to 
perform -their religious ceremonies and 
functions on the plots: and the structures 
thereon simultaneously complaining of 
ilegal deprivation or encroachment by 
executive officers at the behest of respon- 
dents 5 and 6 or the. Sunni community 
the reliefs sought by them by way of. en- 
forcement of,such customary rights will 
have to be entertained and considered on 
merits and whatever relief they may be 
found legally and properly entitled to 
may have tobe grantedto them. This is 

not to suggest that the petitioners or the 
Shia community have failed ,to prove that 
they have existing or established title and 
ownership over the plots and/or over the 
structures thereon— an aspect which.. will 
have to be considered on merits though 
secondarily, the primary question being 
whether they have succeeded in proving 
their subsisting entitlement to the custo- 
mary rights claimed by them. In this be- 
half, as stated earliér, they are basing 
their customary rights on two founda- 
tions, namely, decisions of competent 
Civil Courts adjudicating these rights in 
their favour and registration of Shia 
Wakfs concerning the plots and structu- 
‘res for performance of these practices and 
functions under Sections 5 and 38 of the 
U. P. Muslim Wakfs Act, 1936 and we 
proceed to examine critically these two 
foundational basis. 


8. Dealing first with Civil Courts’ 
decisions in earlier litigations it would be 
necessary to refer to two or three ear- 
lier litigations and-to state accurately the 
result in each which will have a bearing 
cn the rival contentions of the parties 
“hereto, 2 
- 9. In Suit No. 849.of 1878 filed by 
Sheikh Sahib -and Ors. (Shia_ Muslims) 
against Sheikh Rahmatu and Ors. (Sunni 
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Muslims) in the Munsif's: Court at Benaras 
the:dispute pertained to the mosque ins 
Plot No. 246 and the plaintiffs’ rights tc 
hold their Majlises on 9th and- 12th on 
Moharram inside . the mosque and tc 
keep and-repair their Tazia in that mos- 
que, and the learned Munsif Shri Pra- 
mode . Charan Banerji by his judgment 
dated 29th March, 1879 held: (a) that the 
disputed mosque was built: by general 
subscription, that it belonged to member: 
of both the sects and that every Moham- 
medan had a right to worship in it; (b} 
that the plaintiffs failed to establish their 
claims about the holding of the Majlises 
and the cooking and distribution of food 
in the mosque but the probabilities were 
that the Majlises of 9th and 12th 
Moharram were held by them on or close 
to the platform on the surrounding grounce 
and (c) that the plaintiffs had acquired by 
a long user a right to keep their Tazia 
in the Hujra (apartment) of the mosque 
and to repair the same in the tiled Saebare 
(Varandah) of the mosque and the defen- 
dants were restrained from interfering 
with plaintiffs’ rights in respect of the 
above matter; the rest of the plaintiffs’ 
claim was dismissed. Civil Appeal No. 73> 
of 1879 was ‘preferred by the plaintiffs 
against’ that part of the decision which 
went against them and cross-objections 
were filed by the defendants against de- 
claratory relief and injunction passedil 
against them but both the appeal as well 
as the cross-objections were dismissed by 
Sbri Ram Kali Choudhary, Subordinate 
Judge, Banaras on 16th Dec. 1879 and the 
trial Court’s decree was confirmed, In 
other words this litigation declared the 
mosque in plot No) 246 to be a public 
mosque at which every Mohammedan be- 
came entitled to worship and further de- 
clared the plaintiffs’ right to keep their 
Tazia in the apartment attached to the 
mosque and repair it in the Varandahe 
thereof and to held their Majlises-on 9the 
of Moharram on or near the 
platform on the surrounding ground of 
the mosque as early as on 29th March, 
1879. 


. 10. It appears that the Sunni Muslims» 
of Mohalla Doshipura, Varanasi repeated- 
ly tried to put forward their false claims» 
and rights over some of the plots in ques- 
tion and in particular attempted to en- 
croach upon plot No. 602/1133, which hadi 
been recorded as Banjar Qadim (barrens 
land) in the revenue records, by falsely 
alleging that it was a-grave-yard where» 
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they had -buried their dead. The then 
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Maharaja of. Banaras (plaintiff No, .-1) 


filed Suit No. 424 of 1931 in the Court of 


Banaras 
representing 


Additional Munsif, 
Shamsuddin and Ors. 


agaimst 
all 


-Muslims residing in Banaras under O. 1, 


‘BR. 8, C. P, C. (though the eo nominee Je- 


n 


fendants were Sunni Muslims) praying 
for a declaration of his rights as owner. 
and Zamindar and for a permanent in- 
junction restraining the defendants from 
interfering with his rights and also for 
removal of fictious graves if any on taat 
plot. It may be stated that Shias of Vaza- 
nasi had never claimed the plot to be a 
graveyard, though they were claimng 
other rights to perform their religious 
ceremonies and functions thereon, but 
only Sunnis were claiming the plot as 
their graveyard and therefore the suit 
and the reliefs were virtually direc-ed 
against the Sunni Muslims residing in 
Banaras, It appears that since a port.on 
of the plot No, 602/1133 to the extent of 
two Biswas had been taken by one Abdul 
Hamid, (also a Sunni) under a Qabulivat 
dated 7th January 1907 on payment of 
Rs. 1/4/- as Parjut from the Maharaja Zor 
construction of a, house and since even 
after his death plaintiffs Nos. 2 to 5, 
though iù continuous possession of the 
said portion as Abdul Hamid’s heirs, could 
not construct a house over that portion 
because of defendants’ interference, they 
were also joined as co-plaintiffs in fhe 
suit. It was alleged that the defendamts 
had interfered with the palintiffs’ rights 
by claiming plot No. 602/1133 to be a 
graveyard and they had built some bogus 
graves since one year back to support 
their illegal.stand. The suit was contested 
primarily on the ground that the plot in 
question was an old graveyard and tkat 
the defendants (representing Sunni Mus- 
lims) had acquired a right to bury their 
dead in the said plot, The suit was d:s- 
missed by the trial Court, the learn2d 
Munsif holding that the plot in question 
was an old graveyard and the defen- 
dants had acquired customary right to 
bury their dead. All the plaintiffs filed an 
appeal being Civil Appeal No. 134 of 1932 
but subsequently plaintiffs Nos. 2 to 5 re- 
tired leaving plaintiff No. 1' (the Maha- 
raja) alone to fight out the case. Shri Kan- 
haiya Lal Nagar the learned: Subordinate 
Judge by his..judgment dated 6th Febri- 
ary, 1933 allowed the appeal: and decre2d 
the suit in favour of the Maharaja, In the 


course of his judgment he made a ref- 
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rence to the fact that the plot in question 
had become an apple of discord between, 
the two rival muslim communities of Shias 
and Sunnis, that the former was using it 
for holding their religious meetings on 
occasions of festivals, marriages and for 
Taziadari,.with structures on adjoining 
places while the latter wanted to make 
their encroachments by burying their | 
dead just in close proximity with the 
above sacred places in order to wound the 
former’s religious feelings but one had to 
look to “the proprietary title and possession 
of His Highness the Maharaja. On appre- 
ciation of oral and documentary evidence . 
on record the learned Sub-Judge held: (a) 
that the plot in question was not a grave- 
yard but that between 1929 and 1931 at- 
tempts had been made by the Sunni Mus- 
lims to manufacture and fabricate evi- 
dence indicating that it was a graveyard: 
(b) that the Sunni Muslims had acquired 
no customary rights in the matter of 
burial of their dead over the plot in ques- 
tion; and (c) by permanent injunction he 
restrained the defendants and through 
them the Muslims of Benaras (in effect 
Sunni Muslims) from using the said plot 
in the future as a burial ground. However, 
as regards the prayer for actual removal 
of graves he took the view that it would 
be a bit improper that the soul of the 
dead be stirred and the defendants be 
ordered to remove them and they were 
given liberty to read Fathia or attend to 
the graves if any (there was clear evi- 
dence of only one old grave that of one 
Hakim Badruddin situate on the southern 
side of the plot in suit as shown in Map 
paper No. 3A existing since 1307 H or 45 
years). with due regard to the rights of 
the Maharaja. This decree was upheld by 
the High Court and it thus became final. 
Two things become clear from the afore- 
said decision. In the first place though the 
suit was directed against all muslims re- 
siding in Benaras (defendants represent- 
ing them under O. 1, R. 8, C. P. C.) the 


-customary rights of Shias to perform their 


religious ceremonies and functions on 
plot No. 602/1133 or on adjoining plots 
were not but the customary rights of 
Sunnis in the matter of the burial of their 
dead on the plot were the subject matter 
of litigation and secondly the decision was 
virtually against all Sunni Muslims resid- 


: ing in Banaras to the effect that the plot 
‘in ‘question was neither a graveyard nor 


had ‘they any customary. right to bury 
their dead in the said plot and such rejec- 
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tion of their -claim must be held to be 
binding on the entire Sunni community 
not only of Doshipura but all those 
residing in the city’ of ‘Banaras, albeit as 
against the Maharaja. 


11. Then comes the third and the most 
important litigation which was between 
the two rival sects of Muslims of Mohalla 
Doshipura, Varanasi and that is Suit 
No. 232 of 1934 filed in the Court of City 
Munsif, Banaras by. Fathey Ullah and Ors. 
(Sunni Muslims) against Nazir Hussain 
and Ors. (Shia Muslims). The plots in 
dispute were Khasra Nos, 245, 246, 247, 
248/23/72, 602, 603, 602/1133, 246/1134 and 
247/1130 (same as areinvolvedinthe in- 
stant Writ Petition) which were claimed 
to be Sunni Wakfs by long user. The 
plaintiffs asserted their customary rights 
(specified in Para 4 of the plaint) over 


the said plots and structures thereon. it . 


was alleged that the defendants’ ancestors 
had no rights in these plots except for 
placing their Tazia in a Huzra (apart- 
ment) on the mosque and repairing the 


same and holding their Majlises on the. 


9th and the 12th of the Moharram (ap- 
parently accepting the decision of Pra- 
mode Charan Banerji in the earlier litiga- 
„tion being Suit No. 849 of 1878 as affirm- 
ed in Civil Appeal No. 78 of 1879) but 
` they had made unauthorised constructions 
on some of the plots. The plaintiffs prayed 
that the defendants be directed to remove 
their unauthorised constructions and that 
a perpetual injunction be issued against 
them restraining them from holding their 
Majlises near the mosque or Imam Chowk 
or on any other piot in suit except on 9th 
and 12th of Moharram. The defendants 
contested the . suit and denied 
that the plots were Sunni Wakfs and fur- 
ther denied that the plaintiffs had ac- 
. quired any customary rights over them. 
They asserted their exclusive rights to 
` perform their religious ceremonies and 
functions over the plots and averred that 
existing constructions (details whereof 
were specified) had been put up long aga 
exclusively by the Shias and were used 
for their religious ceremonies and func- 
tions. The trial Court (Shri Shah Ghayas 
Alam -.Sahib, the Additional Munsif) 
partly decreed the suit on 2nd February, 
1935. He ordered the demolition of the 
construction on plot No, 245 (being 
Zanana Imambara) and issued a perpetual 
injunction restraining the defendants 
from holding their Majlises in the Bara- 
dari (being ` Mardana Imambara on plot 
No. 247/1130) except on the 9th and 12th 
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of Moharram but he. dismissed 
the suit so far as jt related to the de- 
molition of Chabutra (platform) of 
Asadullah’s house in plot No. 248/23/72. 
The Shias went up in appeal being Civil 
Appeal No. 65 of 1935 while the Sunnis 
filed a cross-objection regarding that part 
of the relief which was denied. Shri Brij 
Narain the iearnəd second Additional 
Sub-Judge. of Banaras on 18th September, 
1935 allowed the defendants’ appeal, set 
aside the decree of the trial Court and 
dismissed the plaintiffs suit with costs 
through out; the cross objection was also 
dismissed with costs. It was admitted by 
both the parties before the appellate 
Court that His Highness the Maharaja of 
Banaras was the Zamindar of the plots 
in question, and the Khasras of 1291 Fasli 
{1884 A. D.) also showed the same thing. 
The appellate Court held: (a) that in 
plot No. 246 there was a Pokhta mosque 
which was wakf property but that none 
of the other plots in suit were appurten- 
ant to that mosque in 246 as was claim- 
ed by plaintiffs and that neither the plain- 
tiffs nor members of Sunni community 
were owners of any of the plots in ques- 
tion; -(b) that the plaintiffs had failed to 
prove that the other plots were wekfs in 
their favour; (c) that the plaintiffs had 
failed to prove that they had been exer- 
cising customary rights specified in para 
4 of the plaint over the plots in suit ex- 
cept in the mosque in plot No. 246; (d) 
that the boundary walls on plot No, 245 
described in seitlement -papers to be 
Chabutra Imam Sahib (Zanana Imam- 
bara) had been built by Shias about 25 
years ago and that this plot had all along 
been used by Shia ladies for mourning 
purposes during the Moharram; (e) that 
the Baradari (Mardana Imambara) was 
built by the Shias in the year 1893 A. D. 
(1311 Hizri) on plot No. 247/1130 which 
had been in their possession all along 
and it was a Wakf; (f) that the defendants 
and the Shia Muslims were entitled to 
use plots Nos. 246/1134, (containing Sabil 
Chabutra) and 247/1130 (the Baradari i e. 
Mardaria Imambara) for holding their 
Majlises on all the days during the 
Moharram but were not entitled to hold’ 
Majlises on Thursdays of the remaining 
portion of the year; (g) that on plot No. 
248/23/72 there existed the house, of As- 
dullah, a. Shia Muslim being defendant 
No. 5 to the suit and the construction 
(Chabutra) that appertained to the house 
had been rightly directed not to be demo- 


lished. As regards the two plots. namely 
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plot No. 602 (Two Biswas and Ten Dhoors) 
which was taken on lease by one Sheikh 
Fazil, a Sunni barbar from the Maharaja 
of Banaras under a Patta dated 26th 
June, 1927 and plot No, 603 (Two Biswas 
Three Dhoors) which was taken on lease 
by one Mahomad Niamt-Ullah a Sunni 
weaver from the Maharaja. under a Patta 
dated 15th September, 1930 the appellate 
Court observed that these did not appear 
to have remained in the possession of 
the plaintiffs (Sunni Muslims). The deci- 
sion clearly establishes the title or owner- 
ship of Shias over at least two main 
structures Zanana Imambara on. plot No. 


245 and Baradari on plot No. 247/1130 and ` 


the land below the structures and what is 
more substantially the customary rights 
claimed by the Shia Muslims over the 
plots and structures were upheld and 
those claimed by the Sunni Muslims were 
rejected and the plaintiffs’ suit stood 
wholly ‘dismissed. The Sunnis preferred 
an appeal to the High Court being Second 
Appeal No. 1726 of 1935 but the same 
was dismissed by the High Court by its 
judgment dated 9th December, 1938, Deal- 
ing with the question of the Shias’ right 
to hold their Majlises in the Baradari in’ 
the context of the position that the Bara- 
dari had been built by the Shias for that 
purpose the High Court observed: “the 
plaintiffs in the present suit have claim- 
ed that the Shias — defendants are not 
entitled to hold their Majlises in the 
Baradari which the Shias have built. This 
appears to us to be a very strange pro- 
position. Where a community has made a 
building for the purpose of its own reli- 
gious services it appears to us contrary 
to law that any one can question the right 
of that community to hold its services.” 

The clear implication is no restriction 
could be imposed on Shias in the matter: 
of holding their Majlises and other ser- 
vices in the Baradari built by them as 
was done by the lower appellate Court. 


12. Counsel for respondents 4 and 5 
strenuously contended that the aforesaid 
litigation was not a representative one 
so as to bind the entire Sunni Community 
of Mohalla Doshipura, Banaras by the 
result thereof and in that behalf counsel 
pointed out that neither the title-of the 
plaint showed that the suit had been filed 
by the plaintiffs as representing all the 
members of Sunni community of Mohalla 
Doshipura, Varanasi nor was any copy of 
the Order passed by the trial Court 
granting leave to the plaintiffs to file the 
suit in representative capacity produced 
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and there was no 


„the judgments indicating the representa- 


tive character of the-suit. It is not possi- 
ble to accept this contention for more 


than one reason. In the first place besides 


reciting in Para 1 of the plaint that the 
plaintiffs were Muslims of Sunni sect 
and defendants were Muslims of Shia 
sect, both settled in Mohalla Doshipura 
of Banaras City, in para 11 there was an 
express averment that the suit was filed 
under Order 1, R. 8, C. P. C. and that a 
proclamation be issued by the Court in 
the interest of justice so that those from 
Sunni sect and Shia sect of Muslims who 
desired to contest the suit may get them- 
selves impleaded to the suit; secondly a 
public notice under O. 1, R. 8 of the 
C. P. C. with the Court’s seal was actual- 
ly published in Urdu language in the 
issue of Oudh Panch dated i9th August, 
1934 (English translation whereof has 
been annexed as Annexure VI to the Writ 
Petition and the original issue of Oudh 
Fanch, Lucknow dated 19th August, 1934 
was produced during the hearing) setting 
out in brief the averments and the reliefs 
contained in the plaint and inviting mem- 
bers of both Sunni and Shia sects to get 
them impleaded as party to the suit if 
they so desired; thirdly the. expenses of 
such publication of the notice amounting 
to Rs: 7 have been shown as an item of 
costs incurred by the plaintiffs in the 
Bill of costs appearing at the foot of the 
preliminary decree passed by the trial 
Court-in the suit (certified copy whereof 
was produced by respondents 5 and 6) 
and lastly the suit Register (general In- 
dex) of the Court of- Additional Munsif 
(Extract copy whereof.has been produc- 
ed) shows that public notice was publish- 
ed in Oudh Panch and: the copy of the 
newspaper issue was filed in the Court 
on 2ist August, 1934 and the bill receiv- 
ed from that newspaper was also filed on 
25th September, 1934. From this mate- 
rial which is available on the record. it 
seems to.us clear that the Suit No. 232 of 


1934 had been filed in. the representative. 


capacity both as regards the plaintiffs as 
well as the defendants and all the forma- 
tities under O. 1, R. 8 of the C. P, C. had 
been complied with. A crude attempt was 
made at a belated stage of hearing by 
respondents 5 and 6 to get over the effect 
of the aforesaid material by producing a 
Gocument which purports to be.a certified 
copy of a purported Order said to have 
been passed by the Additional Munsif, 


Banaras rejecting the plaintiffs’ applica- 


f 
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tion to file the suit in a representative 
character. To say the least the docu- 
ment is of a spurious- character. reciting 
a dubious order, Apart from the fact that 
this document is seeing the light of the 
day nearly fifty years after the expiry 
of litigation, the copy does not bear any 
seal of the court; the order recites that 
the defendants have denied the plaintiffs’ 
status and capacity as being represənta- 
tives of their (Sunni) sect and have also 
denied their status as representatives of 
Shias whereas there is no such denial to 
be found at all in the written statement, 
and what is more it passes one’s com- 
prehension how such an order rejecting 
the plaintiffs’ application for leave under 
O. 1, R. 8 came to be passed on 24th Aug., 
4934 — 5 days after the publication af the 
public notice in the issue of Oudh Panch 
on 19th Aug. 1934; and if the order D/- 
24th August, 1934 was genuine how could 
expenses of such publication be shown as 
an item of plaintiffs costs in the prelimi- 
nary decree passed on 2nd February, 1935 
and why were the issue of Oudh Panch 
and the Bill from the newspaper filed in 
the Court on 21st August, 1934 and 25th 
September, 1934 respectively, In our 
view the three or four circumstances 
which we have indicated above conclu- 
sively establish that the suit was filed by 
the plaintiffs as representing entire Sunni 
community of Mohalla Doshipura, ` Vara- 
nasi against the defendants who re- 
presented the Shia community and as 
such the final decision in that litigation 
is binding on members of both the com- 
munities. - 

13. Counsel for respondents 5 and 6 
next contended that the decision in this 
litigation (Suit No. 232 of 1934) would 
not operate as res judicata against them 
or the Sunni community of Mohalla 
Doshipura inasmuch as Munsiff’s Court 
at Banaras did not have either pecuniary 
or subject-wise jurisdiction to grant the 
reliefs claimed in the instant writ peti- 
tion; in other words that Court was not 
competent to decide the present subject- 
matter and as such the bar of res judi- 
cata under S, 11 of the Civil P. C. 1908 
was not attracted, and it would be open 
to the respondents 5 and 6 and the mem- 

. bers of the Sunni community to agitate 
question of title either to the plots or to 
the structures thereon or even the Shias’ 
entitlement to their customary rights 
ever them. In support of this contention 
counsel relied on two decisions, némely, 
Rajah Run Bahadoor Singh v. Mussumut 
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Lachco Koer, (1884) 12 Ind" App 23 and 
Mst. Gulab Bai v. Manphool ‘Bai, (1962) 3 
SCR 483 : (AIR 1962 SC 214). It is not 
possible to accept this contention for the 
reasons which we shall presently indi- 
cate, It is well settled that S. 11 of the 
C. P. C. is not exhaustive of the gene- 
tal doctrine of res judicata and though 
the rule of res judicata as enacted in Sec- 
tion 11 has some technical aspects the 
general doctrine is founded on considera- 
tions of high public policy to achieve 
two objectives, namely, that there must 
be a finality to litigation and that indi- 
viduals should not be harassed twice over . 
with the same kind of litigation. In Dar- 
yao v. State of U. P., (1962) 1 SCR 574: 
(AIR 1961 SC 1457) this Court at page 
582 (of SCR): (at p. 1462 of AIR) has ob- 
served thus: f 


“Now the rule of res judicata as indi- 
cated in S. 11 of the Code of Civil Pro- 
cedure has no doubt some technical as- 
pects, for instance, the rule of construc- 
tive res judicata may be said to be tech- 
nical; but the basis on which the said 
rule-..rests is founded on considerations 
of public policy. It is in the interest of 
attach to the binding decisions pronounce- 
ed by Courts of competent jurisdiction, 
and it is also in the public interest that 
individuals should not be vexed twice 
over with the same kind of litigation.” 
Reference in this connection was made by 
the Court to the famous decision in the 
leading Duchess of Kingston’s case (2. 
Smith Lead Cas 13th Edn, 644-645). Hals- 
bury’s Laws of England (8rd. 
Edn. Vol. 15 Para 357 at p. 185) and 
Corpus Juris (Vol. 34, p. 743), In Gulab- 
chand Chotalal Parikh v. State of Bom- 
bay (now Gujarat), (1965) 2 SCR 547 : 
(AIR 1965 SC 1153) the question was whe- 
ther after the dismissal of a 
writ petition on merits after full con- 
test by the High Court under Art. 226 of 
the Constitution a subsequent suit raising 
the same plea claiming discharge from the 
liability on the same ground was enter- 
tainable or not and this Court held that 
cn general principles of res 
judicata the decision of the High Court 
on the writ petition operated as res 
judicata barring the subsequent suit be- 
between the same parties with respect 
to the same matter. On a review of 
entire case law on the subject, including 
Privy — Council decisions, |. this: ‘Court 
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1965 SC 1153),. observed thus :— 


“As a result- of the above discussion, 
“we are of opinion that the provisions 
of Section 11, C. P. C. are not exhaustive 
with: respect to an earlier decision ope- 
rating as res judicata between the same 
parties on the same matter in contro- 
versy in a subsequent regular suit and 
that on the general principle of res judi- 
cata, any previous decision on a matter 
in controversy, decided after full contest 
or after affording fair opportunity to 
the parties to prove their case by a 
Court competent to decide it, will ope- 
rate as res judicata in a subsequent re- 
gular suit. It is not necessary that the 
Court deciding the matter formerly be 
competent to decide the subsequent. suit 
vor that the former proceeding and the 
subsequent suit have the same subject 
matter, The nature of the former pro- 
ceeding is immaterial. 

We do not see any good reason to 
preclude such decisions on matters in 
controversy in writ proceedings under 
Art, 226 or 32 of the Constitution from 
operating as res judicata in subsequent 
regular suits on the same matters in 
controversy between the same parties 
and thus to give limited effect to the 
principle of the finality of decisions 
after full contest.” (Emphasis supplied). 
The above observations were approved 
by this Court in a subsequent decision 
in‘the case of Union of India v. Nanak 
Singh, (1968) 2 SCR 887: (AIR 1968 SC 

, 1370). It is thus clear that Technical 
aspects of Section 11 of C. P. C., as for 
instance, pecuniary or subject-wise com- 
petence of the earlier forum to adjudicate 





the subject-matter or grant reliefs 
sought in the subsequent litigation 
would be immaterial when the general 


doctrine uf res judicata is to be invoked. 
The two decisions relied upon by coun- 
sel for the respondents 5 and 6 were 
directly under S. 11 of C. P. C. Even 
under Section 11 the position has been 
clarified by inserting a new Explana- 
tion VIII in 1976. It was not disputed 
that the Munsif’s Court at Banaras was 
competent to decide the issues that 
arose for determination before it in ear- 
lier litigation and, therefore, the deci- 
sion of such competent. Court on the 
concerned issues must operate as a bar 
to any subsequent agitation of the same 


Gulam Abbas-v. State- of- U. P. 
(at page 574 of SCR) : (at.p. 1167 of AIR. 


'negatived the Sunnis’ 


S.C. 2213 


issues between the same- parties’ on ge* - 
neral principles of res‘ judicata. The 
contention raised by counsel for respon- 
dents 5 and 6 in this behalf; therefore, 
has to be rejected. It was then faintly 
urged by counsel for respondents 5 and 
6 that the dismissal of plaintiffs’ suit 
(No. 232 of 1934) would not confer any 
rights on the Shia community who were 
party defendants to the suit. The con- 
tention is merely required to be stated 
to be rejected. Not only were the Sun- 
nis’ customary rights (specified in 
para 4 of the plaint) over the plots and 
structures in question put in issue dur- 
ing the trial but the customary rights 
to perform their religious ceremonies 
and functions on the plots and stru- 
ctures thereon claimed by the Shias 
were also directly and substantially 
put in issue inasmuch as the plaintiffs 
(Sunni Muslims) had sought an injunc- 
tion restraining the Shias from exercis- 
ing their customary rights. Therefore, 
the decision in this litigation which bore 
a representative character not mer:ly 
customary rights 
claimed by them over the plots and 
structures but adjudicated, determined 
and declared the Shias’ entitlement io 
their customary rights to perform their 
religious’ ceremonies and functions on 
the plots and structures thereon in 
question and this decision is binding on 
both the communities of Mohalla Doshi- 
pura. There is no question of there 
being any gap or inadequacy of the ma- 


. terial on record in the matter of proof 


of Shias’ entitlement to customary rights 
over the plots and structures in ques- 
tion, whatever be the position as re- 
gards. their title to the plots or struc- 
tures. We have already indicated that 
this decision even upholds their title to 
two main structures, Zanana Imam- 
bara and Mardana”  Imambara 
(Baradari), In our view, therefore, this 
is a clear case of an existing or estab- 
lished entitlement to the customary 
rights in favour of the Shias’ community 
to perform their religious ceremonies 
and functions over the plots and struc- 
tures in question under the decree of 
competent Civil Court for the enforce- 
ment of which the instant Writ Petition 
has been filed. . 

14. Turning to the other fundamental 
basis on which the petitioners are claim- 


_ ing their -customary rights for perform- 
‘ing their religious: cerernonies and func- 
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tions on the plots and constructions in 
question is the registration 
plots and structures thereon as Shia 
Wakfs under the U, P. Muslim Wakfs 
Act, 1936. A twofold plea has been 
raised by counsel on their behalf name- 
ly: (a) that the Repòrt of the Chief or 


Provincial Commissioner of Wakfs 
dated 2€th/31st October, 1938, submitted 
to the State Government under Sec- 


tion 4 (5) showing these plots and struc- 
tures as Shia Wakfs followed by the 
Notification dated 15-1-1954 issued by 
the Shie Central Wakfs Board under 
Section 5 (1) of the Act and published 
in the U. P. Government Gazette on 
23rd January, 1954, had become final 
and conclusive under Section 5 (3) of 
the Act since no suit challenging his 
decision had been. filed either by the 
Sunni Board or any other 
lim interested in it within the period 
specified under Section 5 (2) of tke Act, 
and (b) that the plots and structures in 
question had been registered as Shia 
Wakfs zor purposes of performing their 
religious ceremonies and functions 
thereon under Section 38 of the Act as 
early as in 1952 and therefore their 
ease is that Shia Muslims cannot be de- 
prived of the lawful exercise of their 
customary rights over the  prcperties 
which have been recognised and regis- 
tered as Shia Wakfs. As against this, 
respondents 5 and 6 and through them 
the Sunni community are relying upon a 
Notification dated 26th February, 1944, 
issued by the Sunni Central Wakfs 
Board under Section 5 (1) of the U, P. 
Muslim Wakfs Act, 1936 following upon 
the Report of the Chief or Provincial 
Commissioner of Wakfs in respect of 
Mosque in Doshipura showing th2 same 
as Sunni Wakf and registration cf some 
of these properties as Sunni Wakfs 
under Section 29 of the U. P. Muslim 
Waktfs Act, 1960, 

15. Before going into the factual as- 
pects it will be desirable to indicate 
briefly the legal position arising under 
the two enactments, the U. P. Muslim 
Wakts’ Act, 1936, (Act XIII of 1936) and 
the U, P. Muslim Wakfs Act, 1950 (Act 
XVI of 1960), which repealed earlier Act 
in the matter of finality of Survey Re- 
ports and effect of Kegistration of 
Wakfs belonging to the respective sects 
in the State of U, P, Broadly speaking 
it could be stated that while repealing 
the 1986 Act the 1960 Act mainteins and 
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preserves the finality and conclusiveness 
accorded to the Survey Reports corm- 
pleted and submitted by. the Wakfs 
Commissioners under the former Act 
and the registration of Wakfs under the 
1936, Act has been kept alive and ef- 
fective as if such registration has taken 
place under the latter Act and regis- 
tration of Wakfs under the latter Act, 
has been permitted only in respect of 
Wakfs other than those which have al- 
ready been registered under the former 
Act. Under the 1936 Act, appointments 
of district-wise Commissioners of Wakfs 
for the purpose of undertaking survey 
of all Wakfs in such districts and ap- 
pointments of Provincial Commissioners 
of Wakfs having jurisdiction in ,all the 
districts of the State for the same pur- 
pose and with same duties and powers 
were contemplated by Sections 4 and 4A~ 
respectively; under Section 4 (3) such 
Commissioners were required to make 
such inquiries as they considered neces- 
sary for ascertaining and determining 
the number of all Shia and Sunni 
Wakfs within the area of their jurisdic- 
tion, the nature of each Wakf, the 
gross income of property comprised in 
the Wakf etc., and under Section 4 (5) 
on completion of inquiry they had to 
submit their Reports of Inquiries to the 
State Government; under Section 5 (1) 
a copy of the Commissioner’s Report 
had to be sent to each of the ‘Central 
Boards (the Shia Central Wakfs Board 
and Sunni Central Wakfs Board) where- 
upon each Ceniral Board had to, as 
soon as possible, notify in the Official 
Gazette the Wakfs relating to the par- , 
ticular sect to which, according to such 
report, the provisions of this Act appli- 
ed; under Section 5 (2) the Central 
Board or the Mutawali of Wakf or any 
other person interested in it, if aggriev- 
ed by the decision recorded by the Com- 
missioner in his Report had to bring a 
suit in a Civil Court of competent juris- 
diction for a declaration or appropriate 
relief and such a suit by the Central 
Board had to be filed within two years 
of the receipt of the Report by the 
Board and by the Mutawali or a person 


‘interested within one year of the Noti- 


fication mentioned in sub-section (l); 
and Section 5 (3) accorded, subject to 
the final result of such suit, finality and 
conclusiveness to - the Commissioner’s 
Report. Section 38 of the Act provided 
for registration of Wakfs pertaining to 


` 
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each sect by the concerned Centzal 


Board and. the procedure to be followed | 


and inquiry to be made by the 
concerned Board in that. behalf was m- 
dicated in that section and under Sec- 
tion 39 it was made’ incumbent upon 


- each Central. Board to maintain a Fe- 


_soon as possible, 
‘Gazette the Wakfs relating to particu- 


` 


~a, 


gister of Wakfs showing various parti- 
culars specified therein in , respect of 
each Wakf. Under the 1960 Act, appoint- 


ments of Commissioner of Wakfs and 


Additional or ‘Assistant Commissioners 
of Wakfs is contemplated by Section 4 
while Survey of. Wakfs to be under- 
‘taken by such Commissioners is coti- 
templated by S. 6 and under S. 6 14) 
the Commissioner’s Report of Inquiry is 
required to be.forwarded to each of tie 
Boards and to the State Government 
and the State Government has to, as 
notify in ‘the Official 


lar sect to which, according to such Re- 
port, the provisions of this Act apply; 
Section 8 provides that if a dispute ari- 
ses with regard to the findings. or deci- 
sions recorded by Commissioner in his 
Report the same shall be referred to 
Tribunal. for adjudication, which must 
be done within one year from the date 
of publication by the State Governmeat 
of the list of Wakfs under Section 6 (5); 
Section 9 is important and provides that 
proceedings of any survey of Wakf pro- 
perties started before the commenc?- 
ment of ‘this Act- shall continue and 
such survey shall be completed in accor- 
dance with the’ provisions of the 1936 
Act and under sub-section (2) it is pro- 


vided that nothing in this chapter shall _ 


affect the finality of the decisions of the 
Chief State Commissioner of Wakfs or 
of any State Commissioner of Wakfs er 
Commissioner of Wakfs in cases în 
which, prior to the commencement ef 
this Act, the report of such -Commis- 


» sioner has become final; in’ other words 


the finality and conclusiveness ‘accorded 
to` the Wakf Commissioners’ Report 
under Section 5 (3) of the 1936 Act hes 
been preserved, Registration of Wakfs 
under the 1960 Act has been provided 
by Sections 28 and 29; under Section 2 
it is provided that a Wakf _ registerel 
before the commencement of _ this 
Act under the 1936 Act, shall be deer- ` 
ed to have been registered under tha 
provisions of this Act; and: Section. 26, 
which follows Section 28: says: .“*Everz 
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` other Wakf, whether subject to this 
Act or not and whether created before 
or after ‘the. commencement of this Act 
shali be registered at the office of the 
to which the Wakf 
belongs”; the -opening:' words “every 
other Wakf” occurring in Section 29 
must mean that Section 29 provides for 
registration of ‘all Wakfs other than 
those which have already been register- 
ed under the 1936 Act. As stated ear- 
lier a perusal of these provisions of the 
two enactments clearly show that the 
finality and conclusiveness accorded to 
the Commissioner’s Report under Sec- ` 
tion 5 (3): of the 1936 Act has been pre- 
served and the registration of, Wakfs 
under the. 1936: Act has been maintained 
under the 1960 Act notwithstanding the 
repeal of the former Act by the latter. 
In other words any Survey Report sub- 
mitted under the 1960 Act and any Re- 
gistration made ‘under the 1980 Act 
will be futile and of no avail in--regard 
to Wakf- properties respecting which the 
Commissioner’s Report under the 1936 
Act has become final and registration 
has been effected under the 1936 Act. 


16. It appears that the Government 
of Uttar Pradesh appointed Shri Munshi 
Azimuddin Khan, a Deputy Collector, 
as a Chief or Provincial Commissioner 
of Wakfs under Section 4A of the 1936 
Act for’ the purpose of making a survey 
of all the Wakfs in all the districts of 
the State. During. the ‘survey proceed- 
ings one Imam: Ali Mahto, a Shia Mus- 
lim, who was defendant No. 2 in Suit 
No, 232 of 1934 as the Mutawalli of 
Imambara’'and the Mosque of Mohalla 
Doshipura had filed an application on 
25th June, 1938, before the said Chief 
or Provincial Commissioner of Wagqfs 
claiming six items of property, namely, 
(1) the: Mosque on Municipal No. J-15/ 
94 :(i. €. Plot- No,’ 246), (2) Imambara on 
Municipal No. J-15/95 (i. e. Baradari 


‘on plot No, 247/1130), (3) Zanana Imam- 


bara on Municipal No. J-15/96 (i. e, Plot 
No. 245), (4) Imam Chowk with land 
G e on Plot No. 247), (5) Chabutra 
Sabil Pucea (i e: on Plot No, 246/1134) 
and (6). one: Sabil Stone on-the land to- 
the east of Imambara — Baradari (i, e 
on Plot No. 602/1133} tò be Shia Waqfs 
having been used since time immemorial 
for’ the -purposes of their religious cere- 
monies an- functions (Azadari, Majlises, 
Mourning in ` Moharram, Tazia and 
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Zulzana processions, ` l Taziadari, Matam, 
etc), the, construction. having been made 
by subscriptions ‘and requesting the 


Commissioner to enter the same in the. 


list of Shia Public Waqfs; 
day i. e. 25th June, 1938 ° Imam Ali’s 
statement on oath was also recorded 
before the Commissioner and an order 
was passed to the ‘effect “the waqf pro- 
perty be taken under the control of 
Waqfs Act”, A copy of the application, 
the statement of Imam Ali recorded. on 
oath, together with the endorsemerit of 
the order, which formed part of Survey 
. File No, 55 before the 
have been produced as Annexure P-15 
(colly.) to the affidavit in rejoinder dt. 
November 5, 1979 of Shri Iqbal Hussain, 
petitioner No. 3 filed on behalf af the 
writ petitioners and also as an Annexure 
to the affidavit dated January 9, 1980, 
of Dularey Mirza, the Peshkar of the 
Shia Central Wagfs. Board, Lucknow. 
After making the necessary inquiries 
Shri Munshi Azimuddin Khan submitted 
to the State Government his Report 
dated 28th/31st October, 
nexed several appendices to his Eeport; 
Appendix VII referred to Waqfs ‘per- 
taining to Sunnis and declared as sub- 
ject to the 1936 Act and Appendix IX 
mentioned Wagfs pertaining to Sunni 
sect which were exempted from the 
Act; Appendices X and XI contained 
corresponding information abou; the 
Shia Waqfs which were respectively de- 
clared as subject to the Act or exempt 
from the Act. The original Report 
bearing the signature of Shri Munshi 
Azimuddin Khan, Chief Waqfs Commis- 
sioner was produced befores us (marked 
Exh. A) for our inspection by Mr, Rana, 
counsel for the State of U. P, and the 
same was made available for inspection 
to the parties. There is a slip attached 
to the Report placed in between An- 
nexure VII and’ Annexure XIII contain- 
Ang an endorsement to the effect “Ap- 
pendices VIII and IX sent to the Sunni 
Board” and “Appendices X and XI sent 
to the Shia Board” with the signature 
of the Chief Commissioner of Waqfs 
below it. The aforesaid facts mentioned 
in connection with the original Report 
have been stated in the affidavit of 
Shri Sayed Shamshuddin Ahmed, Secre- 
tary to the Government of Utter Pra- 
desh in the Waqfs and Appointment De- 
partment sworn on January 6, 19€0, filed 


beforé tis by the counsel for the. State 


on the same 
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_of Uttar Pradesh ‘along with the Report. 


Presumably ‘the aforesaid action’ of send- 
ing the relevant’ appendices along with 
a copy of the Commissioner’s report to 
the respective Sunni Central Waqf 
Board and the Shia Centrai Waqf Board 


.was taken as required by Section 5 (1) 


of the Act. It may be stated that the 
Shia Central Waqfs Board has accepted 
the position that it did receive a copy 
of Commissioner’s Report together with 
Appendices X and XI and through an 
affidavit dated 9th January, 1980, of their 
Peshkar Dularey Mirza, the Shia Board 
offered to produce the said Appendices 
stating that the copy.of the Report it- 
self was not traceable as the same ap- 


-peared to have ‘been produced in some 


Court proceedings, It further appears 
that after receiving ‘the aforesaid .do- 
cuments (Report together with the Ap- 
pendices X and XI), the Shia Central 
Waqf Board, as required by Sec. 5 (1) 
of the Act, took steps to notify in the 
Official Gazette all the waqfs relating +o 
their sect on the basis of the Appendic~- 
es annexed to the Report; the relevant 
Notification under Section 5 
issued on 15th January, 1954 and pub- 
lished in the Government Gazette on 
23rd January, 1954: According to the 
petitioners the Shia Waqfs in question 
appear at Sl. No. 55 (entry against the 
name of Imam Ali, Doshipura, Banaras) 


(1) was 


on page 157 of Appendix X and at Sl- 


No. 431 (entry being ‘Imambara and 
Masjid’ against the name of Imam Ali 
Mahato in the Gazette Notification dated 
15th January, 1954). Photostat copy of 
Entry at SL No. 55 on page 157 of åp- 
pendix.X has been annexed to Dularey 
Mirza’s Affidavit dated 9th January, 
1980 and a copy of the Gazette Notifica- 
tion dated 15th January, 1954 published 
in the. U. P. Government Gazette on 
23rd January, 1954 under Section 5 (1) 


of the 1936 Act has been separately pro- , 


duced by the petitioners on the record. 
Tt is true that entry at Sl. No, 431 in the 
Gazette Notification dated 15th January, 
1954 ‘shows the name of Imam Ali.Mahte 
as the wagif, which is obviously a. mis- 
take for he never claimed himself te 
be the settlor or Wagif but only a Muta- 
walli of the waqfs as is clear from the 
application made by him and the state- 


-ment on oath given by him before. the 


Commissioner and in fact the properties 
were claimed to be Shia public. Waqfs 


by ‘long user. `- It is also true that in the 


~ 


~*~ 


_ 1954 (a Central enactment). .which 
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column ‘Name of Waqf’ the entry reads 
‘mambara and Masjid’ suggesting as if 
only two. properties were. declared to .be 


. Shia Waqfs but at the foot of the. Noti- 


fication under Section 5 (1) there is a 
nota bene to the following effect: 


= “the details ` regarding property and 
other matters relating to the Waqfs are 
kept in the Board’s office and can be 
inspected by any person who is infe- 
rested in the matter.” 


It seems to us quite clear having regard 
to the six properties being - specifically 
asked to be entered in the list of Shia 
Wagfs by Imam Ali Mahto in his ap- 
plication and the order made thereon, 
all the properties mentioned in the ap- 
plication must be regarded as having 
been entered in the list of Shia Waaqfs 


_ by the Chief or Provincial Commissioner 


for Wakfs and the Notification under 
‘Section 5 (1) related to all those proper- 
ties as having been notified to be Shia 
Wakfs, particulars whereof were stated 
to be. available in the Board’s office. The 
Nota Bene at the foot of the Notifica- 
tion, in our view amounted to sufficient 
particularisation of the properties noti- 
‘fied as Shia Wakfs: Non-mentioning of 
‘those properties as Sunni Wakfs in Ap- 
‘pendices VIII and EX sent to the Sunni 


‘Central Wakfs Board must amount to a 


notice to the Sunni Board and the Sunni 
Muslims that these had been enlisted as 
Shia Wakfs. Admittedly, no ‘suit was 
‘filed either by the Sunni Central Board 
‘or any other person- interested in those 
Wakfs challenging the decision ‘recorded 
in his Report by the Chief or Provincial 
Commissioner for Wakfs within the time 
prescribed under Section 5 (2) of the 
Act, and, therefore, the Chief Commis- 
sioner’s Report together with the ap- 
pendices X and XI. thereto dated 28th/ 


-31st October, 1938, on the basis of which ° 


the Notification dated 15th January, 1954 
‘was issued and published in Official 
Gazette on 23rd January, 1954, must be 
held to have become final and conclusive 
as. between the members of the two 
communities, In this behalf we would 
like to refer to the decision of this Court 
-în Board of: Muslim Wakfs’ v. ‘Radha 
Krishna, (1979) 2 SCR 148: (AIR 1979 
‘SC 289) where one of. us (Sen, J.) has 
analysed the scheme of the Wakfs Act, 
is 
substantially the same as the scheme of 


- ‘the. 1936: Act. and we;-are,.in respectful 


Gulam Abbas v. State .of .U. Pp. 


S.C. 2217 


agreement with the ratio of that case 
but here we are not concerned with any 
paramount title of any stranger (like 
the Maharaja) to any property declared 
as Wakfs. and hence that part of the 
ratio of that decision will be inappli- 
cable. i 


17.. As against the aforesaid material 
respondents 5 and 6 and through them 
the Sunni community have relied upon 
a Notification dated 26th February, 1944 
issued by the Sunni Central Wakfs 
-Board under Section 5 (1) of the U., P. 
Muslim Wakfs Act, 1936 following upon 
the receipt of the Report of the Chief 
or Provincial Commissioner of Wakfs in 
respect of mosque in Doshipura showing 
the same as Sunni Wakf, copy whereof 
has been annexed as Annexure S-2 to 
the affidavit dated 6th February, 1980 of 
Mohd. Basir Khan filed on behalf of the 
Sunni Central Waaqfs Board as its 
‘Pairokar’. This Notification on which 
reliance has bten placed by the Sunnis 
appears to us of doubtful validity and 
probative value for the reasons which 
we shall presently indicate. Though 
issued and published earlier in point of 
time than the Notification of Shia Cent- 
ral Waqfs Board, it is admittedly not 
“based on Appendices VIII and IX 


an- 
nexed to the Chief Commissioners 
Report dated 28th/31st October, 1938 


but on the basis of some Registers 
of Waqfs (meaning lists of Wagqfs) said 
to have been received by the Sunni 
.Board from -the Commissioner of Wakfs. 
Curiously enough the Sunni Central 
Waqfs Board had stated through. two 
affidavits dated 6th January, 1980 and 
9th January, 1989 of their Paiorkar Shri 
Mohd, Basir Khan that along with the 
copy of the Commissioner’s Report Reg- 
isters of Waqfs were received but no 
appendices like Appendices’ VIH and IX 
were received from the Commissioner, 
that according to the Registers of Waqfs 
there were 245 charitable Sunni Waqfs 
in the District of Banaras which were 
covered by the 1936 Act and all such . 


:Waqfs were accordingly notified by the 


Sunni Board in the Government Gazette 
by issuing the Notification dated 26th 
February, 1944 -under Section 5 (1) of 


the Act. The original Report of the 


Commissioner does not refer to anything 


-like ‘Registers of Waqfs but, . as stated 
‘earlier, 


it refers to Appendices Nos. 
VIII, IX, X and XI and the endorsement 


` 
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on the slip under the signature of the 
Chief Commissioner shows that the 
former two appendices were sent t> the 
Sunni Board and the latter two to the 
Shia Board. In face of this endorsement 
and having regard to the fact that the 
Shia Board had received Appendices X 
and XI along with the Commissioner’s 
Report which that Board offered to pro- 
duce, it is difficult to accept the state- 
ment of the Pairokar of the Sunni Board 
that no appendices were received by the 
Board along with a copy of the Cormmis- 
sioner’s Report. It seems the relevant 
appendices, though received, are being 
withheld as their production would be 
adverse to the Sunnis. Apart from that 
aspect it is clear on their own admis- 
sion that the Notification under Sec, 5 
(1) of the 1936 Act was issued by the 
Sunni Central Waqfs Board not on the 
basis of Appendices VIII and IX which 
formed part of the Commissioner’s Re- 
port but on the basis of some Registers 
of Waqfs said to have been received by 
it. The Notification regarding the Sunni 
Waqfs issued on the basis of material 
which did not form part of the Chief 
Commissioner’s Report would be in Vio- 
lation of Section 5 (1) of the Act which 
required issuance of a Notification 
thereunder ‘according to’ the Commis- 
sioner’s Report and as such the Wotifi- 
cation dated February 26, 1944 relied 
upon by respondents 5 and 6 and mem- 
bers of the Sunni community would be 
of doubtful validity. Secondly, the rel- 
evant entry in the Register of Wajfs is 
at Serial No, 224 and it pertains to “one 


quita mosque and land” of which the 


“present Mutawali” is shown as “Heyat- 
ullah resident of Doshipura, Banaras” 
and correspondingly the entry in the 
Notification dated Feb, 26, 1944 issued 
under Section 5 (1) of the 1936 Act is 


also at Sl. No. 224 which reads: “Masjid ’ 


Doshipura — Hayatullah r/o Doshipura, 
Banaras — one quita mosque”,. but the 
petitioners . have produced documentary 
and other material throwing doubt on 
the genuineness of the entry as being 
in relation to the mosque: in question on 
Plot No. 246 (i.e. Municipal No. J-25/94); 
according to the affidavits of Dularey 
Mirza (the Peshkar of Shia Central 
Waqfs Board) dated 12th August, 1980 
and ist October, 1980: there were two 
Hayatullahs in Mohalla’ Doshipura, Vara- 
nasi, one was Hayatullah alias Hayatoo 


‘ rjo H. No, J-15/125, Mohalla Doskipura, 
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who had died in 1926 long prior to the 
Survey of Waqfs under the 1936 Act, 
that his son Abdul Shakoor, who was 
plaintiff No, 2 in suit No, 232/1934 ad- | 
mitted in his evidence in that suit that 
his father (Hayatullah) had expired 
8 years before the filing of the suit and 
as such entry at Serial No. 224 which 
describes Hayatullah r/o Mohalla Doshi- 
pura as the “present Mutawali” (ie. in 
1944 when the Notification was issued) 
obviously could not refer to this Hayat- 
ullah father of Abdul Shakoor, while 
the other Hayatullah, who was known 
by the name of Moulavi Hayatullah r/o 
H. No, J-15/8 in Mohalla Doshipura was 
the father of Hakim Mahmood and Ali 
Ahmad, who are the present Mutawalis 
of a mosque in Mohalla Salarpura. 
standing on Municipal No. J-18/108 and 
therefore, if.the name in entry at Serial 
No. 224 refers to this Hayatullah who >œ 
could be its “present Mutawali” in 1944 ` 
then the mosque would be the mosque 

in Mohalla Salarpura and not the mosque 

in question standing on Municipal No. 

J-15/94 fie. Plot No. 246) in Mohalla 

Doshipura and while making the entry 

by mistake Mohalla Doshipura was 


.wrongly mentioned instead of Mohalla 


Salarpura as the two Mohallas are quite 
adjacent to each other; in other words, 
according to the petitioners if the entry 
at Serial No, 224 in the Registers of! 
Waafs or in the Notification dated 26th 
Feb., 1944 refers to Hayatullah father of 
Abdul Shakoor the entry is obviously 
wrong as it would. be metioning a 
dead person. as. the “present Mutawali’” 
of the mosque and in case the entry at 
Maulavi 
Hayatullah then the reference to the 
mosque being in Mohalla Doshipura 
would be erroneous. It is the petitioners’ 
tase that it was Maulavi MHayatullah 
who had as early as in 1944 submitted 
an application for registration of the 
mosque in Mohalla Salarpura standing 
on Municipal No, J-18/108 to the Sunni 
Central Waqfs Board but by mistake it 
was stated therein that the mosque was 
for the benefit of people .of Doshipura 
and it. was registered under his name 
under Serial No. 224 in the Register of 
Waqfs maintained by the Sunni Board 
and by mistake that mosque was wrong- 


“ly entered as being in Mohalla Doshi- 


pura; and in support of this reliance has 
been placed’ upon a Report dated 14th 


February, ' 1961 submitted by . Inspector 


1981 
he had noticed and'‘plac2d on record 
such mistake having taken ‘place, 


xure-I to the affidavit of Dularey Mizza 
(Peshkar of Shia Board) - dated 13th 
February, 1980; in other words, che 
aforesaid material casts a serious doubt 
on the aspect whether the mosque men- 


‘tioned in entry No. 224 in the Notifiza- 


tion dated February 26, 1944 really per- 
tains to the mosque in question standng 
on Plot No. 246 (Municipal No. J-15/94) 
in Mohalla Doshipura and as such she 
Notification will have no probative 
value. In this’ state of affairs Notice 
dated -11-4-1945 issued by Shia Board 
under Section 53 of the 1936 Act ccm- 
plaining about’ this entry at Sl, No. 224 


relied upon by counsel for respondents 


s 5 and 6 must ‘be Tegarced - as having 
been issued ex-majori cautela, Thircly, 
even if it were assumed for: the par- 
poses of argument that.entry at Serial 
No, 224 in the Notification dated 23th 


February, 1944 refers to the mosque in | 


question it cannot affect ‘the: customary, 
rights of the petitioness and through 
them the Shia community to perfcrm 
their religious ceremonies and functions 
over the other 8 plots and ‘structures 
thereon which had been- listed as: Shia 
Wakfs under the Notificetion dated 15th 
January, 1954, especially when it is now 
common ground that the mosque on 
Plot No. 246 is a public mosque con- 
structed by general subszriptions and is 
accessible to members of both the sects 
for offering prayers and doing worship 
therein. Admittedly the Notification 
dated 26th February, 1344, does aot 
refer to any other’ plots or the strac- 
tures thereon at all. We are, therefcre, 
clearly of the view that the Notification 
dated 26th February, 1924 issued under 


Section 5 (1)' of the 19&6 Act by che 
Sunni Board is of ‘no avail to “he 
Sunnis for the purpose cf defeating -he 


customary rights of the Shias to pər- 
form their religious. c2remonies end 
functions on the other plots and struc- 
tures thereon. : 


18, Apart from the finality’ attachng 
to the Chief Commissioner’s Report (<o- 
gether with the Appendices X and XI 
annexed thereto) dated 28th/31st Oco- 


ber, 1938, the petitioners have aiso 
claimed that the “aforesaid: plots and 
structures ‘thereon had Seen registered 
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‘ whereof has been annexed as Anne- 


_ subsequent registration, if any, - 
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as Shia Waqfs for performance of their 
religious. : ceremonies and functions un- 
der Section 38 of the 1936 Act by the 
Shia Central Waqfs Board, after making 
full injury and following the procedure 
prescribed by that section as early as 
in 1952 and the Board had issued the 
requisite Sanads in that behalf. Reliance 
in this regard has been placed on five 
certificates issued by. Shia Central Waqfs 
Board, Lucknow, bearing Certificate Nos. 
209, 210, 211, 214 and 21-all dated 22nd 
December, 1952 — first relating to Mar- 
dana imambara (the Baradari} on Plot 
No. 247/1130, the second relating to 
Zanana Imambara on Plot No, 245, the 
third relating to Imam Chowk on Plot 
No. 247, being appurtenant to . Baradari, 
the fourth relating to the entire Plot 
No. 602/1133 being ‘appurtenant to the 
Baradari and the last relating to Sabil 
Chabutra Mardana on Plot No.. 246/1134 
(Annexures VIII & VIII-A to VIII-D to 
the Writ Petition). It may be stated that 
the petitioners have also produced a 
certificate of registration ın respect of 
Purani Masjid of’ Doshipura as a Shia 
Wakf dated 3rd July, 1973, the registra- 
tion being under the 1960 Act, but coun- 
sel for the petitioners fairly conceded 
that the mosque in question belongs to 
both the sects and no special rights are 
claimed by the Shias- over it except 
those conferred on them under the 
decree in Suit No, 849 of 1878 by Shri 
Pramoda Charan Banerjee. The reg-, 
istration in respect of the five properties, 
mentioned- above under Section 38 of 
the 1936 Act would be available to the, 
petitioners and must. prevail over thej 
obtain-j 
ed by the Sunnis in respect of some of| 


the properties under ‘the 1960 Act; real- “| 


ly speaking such later registration! 

would be non est in the eye of law. 
19. Apart from the Certificates of 

Registration issued by the Shia Central 


Wakfs Board on 22nd December, 1952 
the petitioners are also relying upon 
yet another Notification issued’ by 


the Shia Central Wakfs Board under 
Rule 54 -(vii) - of the U, P. Shia Central. 
Wakfs Rules, 1944 enlisting the Shia 
Wakfs. in’ question. and published 
in the U.-P. Government Gazette on’ 
Ist Decefnber, 1956,- It may be stated 
that the Shia ‘Board* had framed rules 
called .the -U:'P, Shia Central Wakfs 
Rules ‘1944 in exercise of -powers confer- 
red on it'by Section 61 of the 1936 Act 
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required to notify a list of wakfs which 
had been registered during the year 
under report. 
lidated list of Shia Wakfs which were 
registered during the period 28th July, 
1942 to 31st March, 1956 subsequent to 
the submission of the Report of the 
Chief Commissioner for Wakfs tnder 
Sec. 5 of the Act was published for the 
first time by the Shia Board under the 
Notification dated Ist December, 1956 
issued under Rule 54 (vii); a, copy of 
the relevant portion of that Notification 
is annexed as Annexure VII to the writ 


petition showing registration of Imam- 


bara-Baradari, Doshipura, at Serial num- 
ber 152, Iħambara Mutalik Purani Mas- 
jid, Doshipura at Serial No. 153, Mar- 
dana Imambara-Baradari at Serial num- 
ber 155, Purani Masjid, Doshipura at 
Serial No. 157, Zanana Imambara, Doshi- 
pura at Serial No. 159, Imam Chowk, 
Doshipura at Serial No. 160 and Ckabu- 
tra Mardana Sabil at Serial No, 161 as 
Shia Wakfs. This Notification issued 
by the Siha Board on Ist- December, 
1956, also supports the petitioners’ case 
that the concerned properties had been 
registered as Shia Wakfs under” Sec. 38 
of the Act. It is thus clear that even 
on. the second foundational basis the 
Shias have proved their existing o> es- 
tablished entitlement to their customary. 
rights to perform their religious cere- 
monies and functions on the concerned 
plots and structures thereon, 


20. Much was made by. Counsel for 
respondents 5 & 6 of certain documents 
on record showing derivative title of 
Sunni Muslims to a couple of plots in 
question and Counsel contended that 
whatever be the position with regard to 
three earlier documents (Pattas of 1907, 
1927 and 1930 about which the Courts 
have made observations in earlier liti- 
gations), there was yet one more lease 
of 20-4-1952, in respect of portions of 
three plots, namely, 602/1133, 247 ‘and 
245 in favour of Hafiz Mohd. Yusuf and 
Akram-ul-Haq, two Sunni Muslims from 
the Maharaja, whereunder they had 
acquired lessee’s interest over the plots 
at an yearly rent of Rs. 3/- and they 
had dedicated the. same to the Sunni 
community for use as graveyard and 
such subsequent title could not be affect- 
ed by the decisions in earlier litigations. 


Tt ‘must ‘be stated: that in support’ of this- 
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and under Rule 54. (vii) the Board.was. 


It appears that a conso-. 
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lease of .1952 no lease=deed ,:nor any 
Patta has been produced, but reliance is 
placed on two documents (i) Extract of 


Register of Agreements (Agreement. to. i 


Lease) dated 20-4-1952 and (ii) Receipt 
for payment of rent (curiously enough 
relating to three prior years July 1949, 
to June 1950, July 1950 to June 1951. 
and July 1951 to June 1952=1357, 1358 
and 1359 Fasli), being Annexures 3 & 4 
to the Counter-Affidavit of Respondent 
No. 5 dated 17-4-1979. At the outset we 
would observe that it is difficult -to ac- 
cept the claim that the three plots had 
been dedicated by the two Sunni Mus- 
lims - to their _community for use as 
graveyard, for, the Commissioners ap- 
pointed by this Court for survey and 
spot inspection in December 1979, did 
not find any such use being made of 
plots Nos, 247 and 245 and merely notic- 
ed two graves and one in damaged con- 
dition on plot No. 602/1133 only — 
same plot with graves which was the 
subjéct matter of Maharaja’s Suit Num- 
ber 424/1931 in which a permanent in- 
junction was issued restraining all Mus- 
lims (virtually all Sunnis) from using 
the said plot as any graveyard in future. 
Dealing with the aspect of derivative 
title put forward by counsel on behalf. 
of the respondents Numbers 5.and 6 we.. 
have already made the position clear in 
the earlier part of our. judgment that 
Shias’ are claiming the rights to per- 
form their religious ceremonies and 
functions on the plots and structures in. 
question not so much on the basis of 
any title or ownership thereof but on 
the basis of customary exercise since 
time immemorial and they have been 
claiming such customary rights by -pre- 
scription over the plots belonging to the 
Maharaja of Banaras. as Zamindar and 
superior title-holder and the prescriptive. 
rights have enured for the benefit of 
all. the Shias notwithstanding such sup- 
erior title in the Maharaja and if that 
be so they will also enure for their be- 
nefit as against any . derivative. title 
claimed by anyone under the Maharaja. 
Moreover, when these plots and struc- 
tures, particularly these three plots 
were being registered as Shia Wakfs 
under the U. P. Muslim Wakfs Act, 1936. 
by the Shia Board and Sanads or Certi- 
ficates of Registration in respect thereof 
were being issued in Dec. .1952, the two 
Sunni Lessees who are said fo have ob- 
tained a Lease on 20-4-1952: did not. raise 
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any objection to such registration, The 
Shias’ customary rights acquired by pre- 
scription over these plots cannot thus 
‘be defeated by such derivative title. 


21. The next question that arises for 
consideration is whether an order made 
under Section 144, Criminal 
judicial or quasi-judicial order or whe- 
ther it is passed in exercise of an ex- 
ecutive power in performance of execu- 
tive function amenable to writ jurisdic- 
tion under Article 32 of the Constitu- 
tion? Counsel for respondents 5 and 6 
and through them the Sunni ‘community 
contended that such an order is a judi- 
cial or quasi-judicial order passed by a 
Magistrate’s Court after hearing parties 
(except in cases of emergency when it 
is passed ex parte without notice to the 
„person or persons affected under sub- 
section (2) of Section 144) and since no 
fundamental right’ can be said to be in- 
fringed by any judicial or quasi-judicial 
order a writ of mandamus under Art. 32 
would not lie, but the order may be 
and is revisable by a superior Court like 
the Sessions Court or the High Court. 
In support of this contention reliance 


was placed upon one decision of the- 


Bombay High Court and three of the 
Madras High Court. It was pointed 
out that in D. V. Belvi v, Emperor, 
AIR 1931 Bom 325, a Division Bench of 
the Bombay High Court has ‘held that 
the orders under Section 144 are judi- 
cial and not administrative and that 
this question had been set at rest by 
several earlier decisions cited in the 
;jJudgment; in Queen Empress v. Tiruna- 
‘rasimha Chari, ((1895) ILR 19 Mad 18) 
the Madras High Court has taken the 
view that the Magistrate, making in- 
quiry before the issue of an order under 
Section 144 is acting in a stage of judi- 
cial proceeding and has, therefore, juris- 
diction to take action under Section 476, 
if he is of the opinion that false evi- 


dence has been given before him; 
similarly in Muthuswami Servaigram 
v. Thangammal Ayiyar, (AIR 1930 
Mad 242) as also in  Bondalpati 


Thatayya v. Gollapuri Basavayya, (AIR 
1953 Mad 956) the same view is taken. 
Counsel also invited our attention to 
three cases of this Court, namely, Babu- 
lal Parate’s case, (1961) 3 SCR 423 : 
(AIR 1961 SC 884), K. K. Misra’s case 
(1970) 3 SCR 181: (AIR 1971 SC 1667) 


and Madhu Limaye’s case, (1971) 2 SCR- 
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P. C. is 


` cial 
` urged that if the order under Sec. 


„facts. 
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711: (AIR 1971 SC 2486) in each- one “of 
which the. constitutional validity of Sec- 
tion 144 Cr. P, C. or part thereof was 
challenged, and while upholding the 
constitutional validity of the section or 
of the concerned part this Court has 
touched upon certain espects of the 
section and the procedure thereunder 
(hearing the parties, order being of 
temporary character and revisable) 
which suggest that the prcceeding before 
the Magistrate is judicial or quasi-judi- 
proceeding. Counsel, therefore, 
144 
Cr. P. C., is a judicial or quasi-judicial 
order then. this Court kas taken the 
view. that such an order will not attract 
writ jurisdiction of this Court under 
Article 32 since such an order cannot 
affect or infringe any fundamental right 
and in that behalf reliance was placed 
upon Saiyed: Muhammed Amirabbas 
Abbasi v, State of Madhya Bharat, (1960) 
3 SCR 138: (AIR 1960 SC 768); Parbhani 
Transport Co-operative Society Ltd. v. 
Regional Transport Authority (1960) 3 
SCR 177: (AIR 1960 SC 801); Smt. Ujjam 
Bai’s case (1963) 1 SCR 778: (AIR 1962 
SC 1621) (subject to three exceptions 
mentioned therein) and N. S. Mirajkar’s 
case (1966) 3 SCR 744: (AIR 1967 Sc 1) 
the principle in the last mentioned case 
having been stated at p. 760 (of SCR): 
(at p. 11 of AIR) of the report thus : 


“When a Judge deals with matters 
brought before him for adjudication, he 
first deals with questions of facts on 
which the parties are at issue, and then 
applies the relevant law to the said 
Whether the findings’ of fact re- 
corded by the Judge are right or wrong 
and whether the conclusions of law 
drawn by him suffer from any infirmity, 
can be considered and decided if the 
party aggrieved by the decision of the 
Judge takes the matter up before the 
Appellate Court, But it.is singularly in- 
appropriate to assume that a judicial. 
decision pronounced by a Judge of com- 
petent jurisdiction in or in relation to a 
matter brought before him for adjudica- 
tion can affect the fundamental rights 
of the citizens under Article 19 (1). 
What the judicial decision purports to 
do is to decide the controversy be- 
Tween the parties brought before 
the ‘Court and nothing more. 
If this basic and essential aspect of: 


‘the ‘judicial process is borne ‘in mind,” 
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it would be plain that the judicial ver- 
dict pronounced by Court in or in rela- 
tion to a matter brought before it for 
its decision cannot be said to affect the 


fundamenta] rights of citizens under 
Art, 19 (1).” : 
22, The question whether an order 


under Sec, 144 Criminal Procédure Code 
is a judicial order or an order in exer- 
cise of the executive power in perform- 
ance of an executive function will have 
to be decided in the instant case by 
reference to the new Criminal Proce- 
dure Code, 1973 and not by reference 
ta the old Criminal Procedure Code, 
1898. We would like to point out that 
the position under the 1898 Code, where- 
in separation between the judicial func- 
tions and executive or administrative 
functions of Magistrates did not obtain, 
was quite different and the power to 
act in urgent cases of nuisance and ap- 
prehended danger to public tranquillity 
under Section 144 of that Code had been 
conferred on “District Magistrates, Chief 
Presidency Magistrates, Sub-Divisioual 
Magistrates, or other Magistrates spe- 
cially empowered by the State Govern- 
ment” end it was in those circumstances 
that the view prevailed in the decisions 
of several High Courts that the order 
passed by a Magistrate under Section 
144 of that Code was a judicial order 
and it must be pointed out that all the 
decisions including those of this Court 
that have been relied upon by counsel 
for respondents 5 and 6 are in velation 
to the said section under that Code, 
while the position under the new Cri- 
minal P. C. 1973 is entirely cifferent 
whereunder the scheme of separation of 
judicial functions from executive func- 
tions of the Magistrates, as recommend- 
ied by the Law Commission has been 
implemented to a great extert, The Law 
Commission in its 37th Report ən the 
Code of Criminal Procedure 1898 made 
several recommendations in this behalf 
to which we might usefully refer, At 
page 15 of the Report the Law Commis- 
sion in para 41 has observec thus: 

“41, The usual way of. classifving the 
functions of Magistrates undsr the Code 
of Criminal Procedure and various other 
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Statutes is to divide them into three 
broad categories, namely— 
(a) Functions which are ‘police’ in 


their nature, as for instance, the hand- 
ling of unlawful assemblies: 

(b) functions of an administrative 
character, as for instance, the issue of 
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licences for fire-arms, ete., etc, and 
(c) functions which are essentially 
judicial, às for instance, the trial of cri- 
minal: cases, ` 
The essentia] features of the scheme 
for separation (it is stated) would be, 
that purely judicia] functions coming 
under category (c) above ‘are transferred 
from the Collector and Magistrate sub- 
ordinate to him to a new set of off- 
cers who will be under the control not 
of the Collector but of the High Court. 
Functions under (a) and (b) above will 
continue to be dischargeg by the Col- 
lector and the Revenue Officers sub- 
ordinate to him.” 
Again in para 43 the Law Commission 
Observed thus: 
` "43. It is in this background that the, 
concept of separation has to þe` under- 
Stood. In this essence, separation means, 
separation of judicial and executive: 
functions in such manner that the iudi- 
cial functions are exercised by the judi- 
ciary which is not controlled by the 
execntive, This would ensure that influ- 
ence of the executive does not pollute 
the administration of crimina] justice.” 
On the question of allocation of func- 
tions between judicial and executive 
Magistrates it appears that there were 
before it three main patterns of separa- 
tion (1) the Bombay pattern (suggested 
in the Report of the Committee on the’ 
separation of judiciary from the execu- 
tive, 1947 appointed by the Govern- 
ment of Bombay), (2) the Madras pat- 
tern (Government of Madras, Public 
(Separation) Department G. O. Ms. 
No. 2304 dated 24th Sept., 1952) and 
(3) the Punjab pattern (introduced bys 
Punjab Separation etc. Act 25 of 1964) 
and according to the Law Commission 
the allocation under the Bombay and 
Punjab schemes proceeded on the basis 
that powers other than those of trial of 
offences should be left to the Executive 
Magistrates even where recording and 
sifting of evidence and a decision there- 
on were required and this was brought 
about by making the requisite amend- 
ments in certain sections of the Code 
including Section 144. while under the 
Madras scheme matters which involve 
the recording and sifting of evidence 
were strictly within the purview of the 
Judicial Magistrates but concurrent 
jurisdiction was provided in some cases 
and powers in those cases particularly 
under Section 144 were kept with both 
judicial and executive Magistrates but 
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Judicia} Magistrates were to. exercise 
them in emergency and until an execu- 
tive Magistrate was available, After 
yeonsidering all the patterns of allocaticn 
“as also patterns of ~magistracy under 
the Bombay, Punjab, and Madras sche- 
mes in paragraphs 94 to 98 of the Re- 
port the Law Commission came to the 
conclusion that the combination af 
Bombay and Punjab scheme was tke 
best for being adopted as a model. In 
Paragraph 113 of its Report while dea-- 
ing with the aspect of appointment of 
Magistrates the Law Commission re- 
commended that executive Magistrates 
should be continued to be appointed by 
the State Government and their area 
should be defined by the State Goverr- 
ment or by the District Magistrate suk- 
ject to the contro], of the State Goverr- 
ment while judicial Magistrates should 
„be appointed by the High Court and =f 
separation was to be introduced effec- 
‘tively the conferment of Magistericl 
powers should belong to the Higa 
Court, As regards Section 144 (1) of the 
old Code in para 353 of its Report the 
Law Commission in terms recommended 
that before the words ‘other Magistrate’ 
the word ‘executive’ be added and the 
recommendation has’ been accepted 
while drafting that section in the new 
Code. : : 


23. Turning to the 1973 Code itse 
the scheme of separating judicial Magis 
trates from: executive Magistrates wita 
allocation of judicial functions to th2 
former and the executive or administra- 
tive functions to the latter, as we shall 
„presently indicate, has been implement- 

“ed in the Code to a great extent, Sec- 
tion 6 provides that there shall be in 
every State four classes’ of Criminal! 
Courts,’ namely, (i) 
(ii) Judicial : Magistrates of the Firs: 
Class and, in any Metropolitan area 
Metropolitan Magistrates: (iii): Judicial 
Magistrates of the Second Class; anc 
(iv) Executive Magistrates; Sections ‘€ 
to 19 provide inter alia for declaratior 
of Metropolitan area, establishment of 
Courts of Session, Courts of Judicial 
Magistrates, Courts of Metropolitan 
Magistrates and appointments of Ses- 
sions: Judges, - Additional] Sessions Judges, 
Assistant ‘Sessions: Judges, Chief Judi- 
cial] Magistrates, Judicial Magistrates, 
Chief Metropolitan Magistrates and 
Metropolitan Magistrates together with 
inter se subordination, but all: appoint- 
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ments being required to be made by the 
High Court, while Sections 20, 21, 22 
and 23 deal with appointments of Dis- 
trict Magistrates, Additiona] District 
Magistrates, Executive Magistrates, Sub- 
Divisional Magistrates and Special Exe- 
cutive Magistrates and their respective 
jurisdictions’ in . every district and 
Metropolitan area together with inter 
se subordination, but appointments be- 
ing made by the State Government. 
Chapter III comprising Sections 26 to 
35 clearly shows that Executive Magis- 
trates are totally excluded from con- 
ferment of powers to punish, which are 
conferred on Judicial Magistrates; this 
shows that if any one were to commit a 
breach of any order passed by an Exe- 
cutive Magistrate in exercise of his 
administrative or executive function he 
will have.to be challaned or prosecut- 
ed before a Judicial Magistrate to re- 
ceive punishment on ‘conviction. Fur- 
ther, if certain sections of the present 
Code are compared with the equivalent 
sections in the old Code jt will appear 
clear that a separation between judicial 
functions and executive or administra- 
tive functions has been achieved by. 
assigning’ substantially the former to 
the. Judicia] Magistrates and the latter 
to the Executive Magistrates, For exarn- 


_-ple, the power under Section 106 to re- 


lease a person on conviction of certain 
types: of offences by obtaining from 
him security by way of execution of 
bond for keeping peace and’ good be- 
haviour for a period not exceeding three 
years, a judicial function, is now exclu- 
sively entrusted to a. Judicial Magis- 
trate whereas under Section -106 of the 
old Code such ‘power could be exercised 
by a Presidency Magistrate, a District 
Magistrate or Sub-Divisional -Magis- 
trate; but.the power to direct the execu- 
tion of a similar bond- by way of secu- 
rity for keeping-peace in other cases 
where such a person is likely to com- 
mit breach of peace or disturb the pub-. 
lic tranquillity — an executive func- 
tion of police. to maintain’ law and order 
and public peace which was conferred 
on a Presidency. Magistrate. District 
Magistrate, etc. . under the old Section 
107 is now assigned exclusively to the 
Executive’ Magistrate under the présent . 
Section 107: Chapter X of the new Code 
deals with’ the topic of: maintenance of 
public’ order and tranquillity and-in that 
Chapter sSections 129 to 132° deal with 
unlawful assemblies and dispersal there- 
te 
T. 
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nuisance and abatement ` or removal 
thereof, Section 144 deals with urgent 
cases of nuisance and apprehendec dan- 
ger to public tranquillity and Sections 
145 to 148 deal with disputes as z0 im- 
movable properties likely to’ cause 
breach of peace—all being in the nature 
of executive (‘police’) functions, powers 


-in that behalf have been vested exclu- 


[trate or Sub-Divisiona] Magistrate 


cers 


sively im executive Magistrate whereas 
under equivalent provisions under the 
Old Code such powers were conferred 
indiscriminately on any. Magistrate, 
whether Judicial or Executive. In parti- 
cular it may be stated that whereas 
under the old Section 144 the power 
to take action in urgent cases of nui- 
sance or apprehended danger to public 
tranquillity had been conferred on “a 
District Magistrate, a Chief Presidency 
Magistrate, a Sub-Divisiona] Magistrate 
or any other Magistrate, specially em- 
powered by the State Government” 
under the present Section 144 the 
power has been conferred on “a Dis- 
trict Magistrate, Sub-Divisioral Magis- 
trate or any other Executive- Magis- 
trate specially empowered by the State 
Government in that behalf.’ Having 
regard to such implementation of the 
concept of separation of judicial func- 
tions from executive or administrative 
functions and allocation of the former 
to the Judicial Magistrates and the 
latter to the Executive Magistrates 
under the Code of 1973. it will be diffi- 
cult to accept the contention of the 
counsel] for respondents 5 and 6 that 
the order passed by a District Magis- 
trate, Sub-Divisiona] Magistrate or any 
other Executive Magistrate under the 
present, Section 144 is a judicial order 
or quasi-judicial order, the function 
thereunder being -essentially an execu- 
tive (police) function, Under the new 
Code the designation of District cage 
as 
been statutorily used in relation to offi- 
performing executive functions 
only in recognition of the concept of 
separating Executive Magistrates from 
Judicial Magistrates, It is true that be- 
fore passing the order the ` District 
Magistrate, Sub-Divisional Magistrate 
or the Executive Magistrate gives a 
hearing to parties except in cases of 
emergency when ex parte order can be 
made under Section 144 (2) by him 
without notice to the person..or persons 
against whom it is directed, but in 
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of, Sections 133 to 143 deal with. public 
-any aggrieved person he has 
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which cases on an application made by 
to give 
hearing to. such person under Section 
144 (5) and thereupon he may rescind 
or alter his earlier order, It is also true 
that such an order made by. the Execu- 
tive Magistrate is revisable under Sec- 
tion 397 of the Code because under the 
Explanation -to that section al] Magis- 
trates, whether executive or judicial or 
whether exercising appellate or original 
jurisdiction, are deemed tò be inferior 
Courts for purposes of the revisional 
power of the High Court or Court of 
Session, But the fact that the parties 
and particularly the aggrieved party are 
heard before such an order is “made 
merely ensures fair play and observ- 
ance of audi alteram partem rule which 
are regarded as essential in the per- 
formance of any executive or admin- 
istrative function and the further fact] 
that a> revision lies against the order of 
the executive Magistrate either to the 
Sessions ‘Court Or to the High Court re- 
moves the vice or arbitrariness, if any, 
pertaining to the section, In fact, in the 
three decisions of this Court which 
were relied upon by counsel for re- 
spondents 5 and 6 namely Babu Parate’s 
case, (AIR 1961 SC 884), K. K. Mishra’s 
case, (AIR 1971 SC 1667) and Madhu 
Limaye’s, (AIR 1971 SC 2486) where the 
constitutionality of Section 144 of the 
old Code was challenged on the ground 
that it amounted to unreasonable re- 
striction on the fundamenta] right of a 
citizen under Art, 19 (1) of the Con- 
stitution, the challenge was repelled by 
relying upon these aspects to be found 
in the provision, In our view, however, 
these aspects cannot make the order a 
judicial or quasi-judicial order and such 
an order issued under Section 144 of 
the present Code will have to be re- 
garded as an executive order passed in 
performance of an executive function 
where no lis as to any rights between 
rival parties is adjudicated but merely. 
an order for preserving public peace 
is made and as Such it will be amen- 
able to-writ jurisdiction under Article 
32 of the Constitution. We would like 
to mention in this context that the 
power conferred upon (under?) Sec. 144, 
Criminal P. C. 1973 is comparable to the 
power conferred on the Bombay Police 
under Section 37 of the Bombay Police 
Act, 1951, — both the provisions hav- 
ing been put on the statute book to 


achieve the objective of preservation of 
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public peace and tranquillity. and pre-. 
-vention of disorder and it. has.- never 
been disputed that any order passed 
- under S. 37 of the Bombay Police Act is 
i „subject to writ jurisdiction of the High 
Court under Art. 226 of the Constitu- 
tion on the, ground that it has the effect 
jof violating or infringing a funda- 
mental right of a citizen, The nature of 
the power under both the provisions 
and the nature of function performed 
under both being the same, by parity of 
reasoning an order made under Section 
144, Cr. P. C. 1973 must be held to be 
amenable to writ jurisdiction either 
‘funder Art. 32 or under Art. 226 of the 
Constitution if it violates or infringes 
any. fundamental right, The cor.tention 
raised by Counsel for respondents 5 
and 6 therefore, has to be rejected. 


~. 4. Having come to the EEN REE 
that the order under Section 144. Cri- 
minal P. C. 1973 is amenable to writ 
jurisdiction under Art. 32, the same be- 
ing in exercise of executive power in 
performance of executive function the 
next question that we have to deal with 
is whether the petitioners could said to 
have made out any ground for challeng- 
ing the impugned order passed by the 
City Magistrate, Varanasi on 24th: Nov. 
1979 prohibiting both Shia and Sunni 


communities from holding their Maijlises ` 


and imposing other restrictions on the 
occasion of celebration of MOHARRAM 
festival at the Baradari in Mohalla 
Doshipura, As already stated the chal- 
lenge to this order was incorporated in 
the writ petition by way of an amend- 
, ment which had been allowed by the 
“ Court, Since however, that impugned 
order has by now exhausted itself by 
efflux of time it would not be proper 
for us to go into either. the grounds of 
challenge urged by the petitioners or 
the materials justifying the same put 
forward by the respondents for deter- 
mining its legality or validity,- Since 
however, occasions or situations arise 
even during a year as well as year after 
year making it necessary for the execu- 
tive magistracy of Varanasi to take ac- 
tion under Section 144 and since it has 
- been the contention of the petitioners, 
- though stoutly disputed by ali the 
respondents — that the exercise of the 
power under the said provision has in- 
variably been perverse and in utter 
disregard of the lawful exercise of their 
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-legal rights to perform their religious 


ceremonies and functions on the plots 
and structures -in. -question it wil] be 


-desirable to make general observations 


by way of providing to the local au- 
thorities requisite guidelines with a 
view to ensure a correct and proper 
exercise thereof with a brief reference 
to few decided cases on the point. 


25. Without setting out verbatim the 
provisions of Section 144 of the 1973 
Code, we might briefly indicate the 
nature of power thereunder and what it 
authorises the executive magistracy to 
do and in what circumstances, In 
urgent cases of nuisance or apprehend- 
ed danger, where immediate prevention 
or speedy remedy js desirable, a Dis- 


‘trict Magistrate, a Sub-Divisiona] Magis- 


trate or any other Executive Magistrate 
Specially empowered by the State Gov- 
ernment in this behalf may, by a writ- 
ten order stating the materia] facts of 
the case, direct a particular individual, 
or persons residing in a particular place 
Or area, or the public generally when 
frequenting or visiting a particular place. 
or area, (i) to abstain from a certain 
act or (ii) to take certain order with 
respect to certain property in his pos- 
under his management, if 
he considers that such direction is like- 
ly to prevent or tends to prevent ob- 
struction, annoyance or injury to any 
other person lawfully employed, or 
danger to human life, health or safety, 
or a disturbance of public tranquillity 
or a riot or an affray. As stated earlier 
sub-section (2). authorises the issuance 
of such an order ex parte in cases of 
emergency or in cases where circum- 
stances do not admit of the serving in 
due time of a notice upon the person 
Or persons against whom the order is 
directed but.in such cases under sub- 
section (5) the executive Magistrate, 
either on his own motion or on the 
application of the person aggrieved 
after giving him a hearing, may rescind 
or alter his original order. Under sub- 
sec. (4) no order under this section shali 
remain in force for more than two 
months from the making thereof un- 
less under the proviso thereto the State 
Government by Notification directs that 


. such order shall remain in force for a 


further period not exceeding six months. 


26. The entire basis of action under 
Section. 144 is provided by the urgency| 
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of the situation and the power there- 
under is intended to, be availed əf for 
preventing disorders, obstructions and 
annoyances with a view to secure the 
public weal by maintaining public peace 
and tranquillity. Preservation of the pub- 
lic peace and tranquility is the primary 
function of the Government and the 
aforesaid power is conferred on the 
executive magistracy enabling it te per- 
form that’ function effectively curing 
emergent situations and as such it may 
become - necessary for the Executive 
Magistrace to override temporarily pri- 
vate rights and in a given situation the 
power must extend to restraining indi- 
viduals from doing acts perfectly law- 
ful in themselves, for, it is obvious 
that when there is a conflict between 
the pubie interest and private rights 
the former must prevail, It is- further 
well settled - that the section does not 
confer any power on the Executive 
Magistrate to adjudicate or decide dis- 
putes of civi} nature or questions of 
title to properties or entitlements to 
rights but at the same time in cases 
where such disputes or titles or entitle- 
ments to ‘rights have already been ad- 
judicated and have become the subject- 
matter of judicial ‘pronouncements and 
decrees of Civi} Courts of competent 
jurisdiction then in the exercise ‘of his 
power under Section 144 he must have 
due regard to such established rights 
and subject of course to the paramount 
consideration of maintenance of public 
peace and tranquillity the exercise of 
power must be in aid of those rights 
and against those who interfere with 
the lawful exercise ‘thereof and even in 
cases where there are ho declared ‘or 
established rights the power should not 
be exercised in a manner that would 
give -material advantage to one party to 
the dispute over the other but im a fair 
manner ordinarily in defence of legal 
rights, if there be such and the lawful 
exercise theréof rather than ih suppres- 
sing them, In other words, the Magis- 
trate’s action should be directed against 
the wrceng-doer rather ‘than the wrong- 
ed. Furthermore, it would not ‘bea 
proper 2xercise of discretion on the part 






























of the Executive Magistrate to interfere 
with ‘the lawful exercise of the right 
iby a party ‘on’ a consideration that 


those’ who threaten to interfere ` consti- 
tute a‘large majority and it would be 
: [more convenient for “the administration 
to impose restrictions which would af- 
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fect only a minor section of the commu- 
nity rather than prevent a larger sec- 
tion’ more vociferous: and militant, 


. Muthialu Chetti v. 

(1880) ILR 2 Mad 
the facts were ‘that in 1875 Moha- 
medans of Sevvaipett applied for 
permission to erect a mosque in 
that' village on the site occupied by the 
previous: mosque that had been recent- 
ly destroyed but the Hindus’ objected 
and the application ‘was refused: the 
Mahomedans nevertheless occupied -ihe 
Site and in 1878 again applied for per- 
mission to build the mosque but the 
Hindus again opposed the application 
expressing their apprehension that the 
erection of mosque ‘would lead to dis- 
turbances when they were conducting 
their processions with music or cele- 
brating ceremonies in the temples ad-* 
joining the river., The Collector accord- 
ed sanction to the erection of the mos- 
que on condition that the Mahomedans 
undertook to allow the free passage of 
processions but professing to act as the 
District Magistrate he at the same time 
ordered’ that all music should ` cease 
when: any’ procession © was passing or re- 
passing the mosque and directed that 
the order be notified to the inhabitants 
of Sevvaipett and Gogoi, The’ restric- 
tion that music should ‘cease when pro- 
cessions would be passing or repassing 


27. In 
Sahib, 
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the mosque was imposed in accordance 


with G. ©. dated’ 9th May, 1874 which 
ran thus “All Magistrates should make 
it an invariable condition that music 
shall cease playing while the procession 
is passing any recognised place of wor- , 
ship, to whatever denomination belong- ` 


ing, except of course the places of 
worship appertaining to the >` proces- 
sionaries' themselves,” Some leading 


Hindus of Sevvaipett filed a ‘suit in 
Munsif’s Court, against Mahomedans for. 
a declaration of their right to conduct 
their processions’ with music past the 
site occupied by the mosque and chal- 
Jenged the ‘validity - of the’ District 
Magistrate’s order that the music of 
their processions should stop whilst pass- 
ing or repassing the mosque, The Mun- 
sifs Court granted ‘a decree in favour 
of the plaintiffs which was reversed by 
the District Court but was restored’ with 
some qualification by the High . ‘Court 
ïn second appeal. The High Court’: laid 
down that whilst the law recognised 
the right of an assembly, lawfully en- 
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gaged in religious worship or religious 
ceremonies, not to be disturbed, it also 
recognised the right of persons for a 
„lawful purpose, whether civil or reli- 
gious, to use a common highway in 
parading it attended by music, so that 
they do not obstruct use of it by other 
persons: that whenever a conflict of 
rights exists it is the duty of the Magis-. 
trate, if he apprehends. -civil tumults, 
to guard against it, and, if necessary, 
to interdict a` procession: - but that a 
genera] order interdicting ali musi- 
cal processions is ultra vires and 
illegal, The High Court pointed out that 
the extent of authority possessed by 
the Magistrate was to suspend the exer- 
cise of the right on particular occa- 


sions, and not to prohibit it absolutely- 


and before the occasion arose which en- 
titled him to act: and it consequently 
“held the District Magistrate’s order to 
be ultra vires. 


28. In Parthasaradi Ayyangar v. 
Chinnakrishna Ayyangar, (1882) ILR 
5 Mad 304 Turner C. J. laid down the 
law at page 309 of the report thus: 


“Persons of whatever sect are entitled 
to conduct religious processions through 
public streets so that they ‘do not inter- 
fere with the ordinary use oi such 
streets by the public and subject to 
such directions as the Magistrates may 
lawfully give to prevent obstructions 
of the thoroughfare or breaches of the 
public peace.” 


In Sundram Chetti.v, The Queen, (1883) 


ILR 6 Mad 203 (FB) before a Full Berich 


of the Madras High Court the aforesaid 


i position was maintained and it was fur- 
ther laid down that the worshippers in 
the mosque or temple which abutted on 
a high road could not compel the pro- 


cessionists: to intermit their (proces- 
sionists’} worship while passing the 
mosque or temple on the ground that 


there was continuous. worship there. 
Turner C: J. who presided over the Full 
Bench observed at page 217 ‘of the Re- 
port thus :— 


“With: regard to processions, if ‘they 
are of a religious character, and the 
religious sentiment is to be considered. 
it is not less a hardship on the adhe- 
rents of a creed that thay should be 
compelled to intermit their worship at 
a particular point, than it is:'on the 
adherents of another creed that they 
‘should be compelled to allow the pas- 
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Sage of such a procession past the 
temples they revere. But the prejudices 
of particular sects ought not to influ- 
ence the law.” 

At page 215 of the Report the leamed 
Chief Justice observed thus: 


“The Criminal Procedure Code de- 
clares the authority of the Magistrate 
ta suspend the exercise of rights re- 
cognised by law. when such exercises 
may conflict with other rights of the 
public or tend to endanger the public 
peace, But by numerous decisions ‘it 
has beén ruled that this -authority is 
limited by the special ends it was de- 
signed to secure and is not destructive 
of the suspended’ rights,” 
Again at page 220 he 
thus: Ta : 

“I must nevertheless observe that this 
power (to suspend-the exercise of legal 
rights on being satisfied about the exis- 
tence of an emergency) jis extraordinary 
and that the Magistrate should resort 
fo it only when he is satisfied that other 
powers with which he is entrusted are 
insufficient, Where rights are threaten- 
ed, the persons entitled to them should,’ 
receive the fullest protection the law 
affords them and circumstances admit 
of, It needs no argument to prove that. 
the authority of the Magistrate should 
be exerted in the defence of rights 
rather than in their’ supension; in the 
the repression of illegal rather than in 
interference with lawful acts. Ifthe 
Magistrate is satisfied that the exercise 
of a right is likely to create a riot, he. 
can hardly be ignorant of the persons 
from whom disturbance is to be ap- 
duty to take 
from them security to keep the peace,” 
(Emphasis supplied), 


has ` observed 


29. It may be stated that the afore- 
said view of the Madras High Court 
was preferred by the Privy Council to 
the contrary view. of the Bombay High 
Court, In Manzur Hasan v. Muhammad 
Zaman, (1925) 52 Ind App 61: (AIR 1925 
PC 36) the facts were that Shia 
Mahomedans in the town of Auranga-. 
bad. District Aligarh conducted during 
Muharram: a procession bearing religi- 
ous emblems -and pausing from time to- 
time for-the performance of “matam” 
(wailing). From time. immemorial the- 
procession performing “matam” had 
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Passed along a public street . immediate- 
ly behind a Sunni Mahomedan mosque; 
in and after 1916 the respondents 
(Sunnis) interfered to prevent “matam” 
near the ‘mosque, as they alleged that 
it disturbed their devotions. The appel- 
lants (Shias) brought a suit for decla- 
ration of their rights to make short 


pauses behind the mosque for the per-’ 


formance of “matam” and for a per- 
manent injunction against the Sunnis 
from interfering with their rights. The 
Judicial Committee upholding the Mad- 
Tag view and rejecting the Bcmbay 
view held that in India there is a right 
to conduct a religious procession with 
its appropriate observances through . a 
public street so that it does not inter- 
fere with the ordinary use of the street 
by the public, and subject tu lawful 
directions by the Magistrates and that 
a civil suit for declaration lies against 
those who interfere with a religious 
procession or its appropriate observ- 
ances, These decisions show that legal 
rights should be regulated and not pro- 
hibited altogether for ‘avoiding kreach 
of peace or disturbance of public tran- 
quillity. 


30. In Haji Mohammad Ismail v. 
Munshi Barket Ali, (1923) 24 Cri LJ 
154: (AIR 1922 Cal 483) there was a dis- 
pute concerning the conduct of a prayer 
in a mosque, and there being an appre- 
hension of breach of peace the Magis- 
trate under Sec. 144 drew uP a proceed- 
ing and eventually recorded an order 
that "no man. of either party. will be 
allowed to read prayers in the mosque”. 
The Court held that the order was 
misconceived: that if the effect cf the’ 


order was that no Muhammadan would . 


be allowed to say his prayers in the 
mosque it was not justified under Sec- 
tion 144 and that the proper -coursa was 
for the Magistrate to ascertain which 
party was in the wrong and_was inter- 
fering unnecessarily with ‘the legal 


exercise of the legal :rights of the other’ 


party, and to bind down- that parzy:re- 
straining them from committing any 
act which may lead toa breach of 
peace, (Emphasis supplied). 


31. In Madhu Limaye’s case, (AIR 
1971 SC 2486).(supra) this Court hes also 


expressed the view that the key-note of- 
the power'in Section 144 is to free the’ 
society: from -menace- of serious’. disturb-. 
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ances.of a’ grave character and the ‘sec- 
tion is directed against those who at- 


. tempt to prevent the exercise of legal 


rights by others or imperil the public , 
safety and health, l 
32. The: instant case, as we have held 
above, is one where the entitlement of 
the Shias to their customary rights ‘to 
perform their religious ceremonies and 
functions on the plots and structures 
in question has been established and is 
the subject-matter of a judicial pro- 
nouncement and decree of Civil] Court 
of competent jurisdiction as also by 
reason of these properties having been 
registered as Shia Wakfs for perform- 
ance of their religious ceremonies and 
functions and their complaint has been 


_ that the power under Section 144 is þe- 


ing exercised in utter disregard of the 
lawful exercise of their legal rights and 
every time instead of exercising the 
power in aid of their rights it is being 
exercised in suppressing their rights 
under the pretext of imminent danger 
to peace and tranquillity of the locality. 
Having elaborated the principles which 
should guide the exercise of that power 
we hope and trust that in future that 
power will be exercised by the execu- 
tive magistracy in defence of such 
established rights of ‘the petitioners and 
the Shia community and instead of pro- 
hibiting or suspending the exercise of 
such rights on concerned occasions on 
the facile ground of imminent danger 
to public peace and tranquillity of the 
locality the authorities would make a 
positive approach to the situation and 
follow the’ dictum of Turner C. J. that 
if they are satisfied that the exercise; 
of the rights is likely to create a riot 
or breach of peace it would be their 
duty to take from those from whom 
disturbance is apprehended security to 
keep the peace, After all the customary 
rights claimed by the petitioners par- 
take of the character of the fundamen- 
tal rights guaranteed under Articles 25 
and 26 of the Constitution to the religi- 
ous denomination of Shia Muslims of 
Varanasi a religious minority, who are 
desirous of freely practising their re- 
ligious faith and perform: their rites, 
practices, ' observances ‘and functions 
without let or hindrance by members 
belonging to the majority sect of the 
community namely; Sunni Muslims, 
and as such a positive approach is cal- 
léd: for on. the part of thé local authori- 
ties; It is:only in an extremely: extra- 
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ordinary situation; when other measar- 

es are bound to- fail, that a total pro- 

|hibition or suspension of their rights 
~ įmay' be: resorted’ to as a last measure, 


33. Lastly, counsel for the reSpen- 
dents contended that the present writ 
petition was barred by res judicata or 
principle analogous to res judicata by 
reason of this Courts decision in {a) 
Civi] Appeal No, 941 of 1976 (b) Ee- 
view Petn. No. 36 of 1977 reported 
in AIR 1978 SC 422 and (c) order dated 
4-12-1978 permitting withdrawal of Spe- 
cia] Leave 
alternatively it was urged that the 
view taken by a Bench of 3-Judges of 
this Court in their judgment dated 6-12- 
1976 in Civil Appeal No, 941 of 1876 
and reiterated in its order dated 16-12- 
1976 on Review Petition No. 36 of 19"7, 

“however wrong, should not be disturbed 
by another Bench of 3-Judges, especial- 
ly as the petitioners are seeking by the 
present petition to set at naught tne 
earlier decision or get it revised on tne 
same material which they should mot 
be allowed to do. It is difficult to accept 
either of these contentions for reasoas 
which we shal] presently indicate, As 
regards res judicata or the bar based 
on the principle analogous to res juci- 
cata, we have already referred in the 
earlier part of our judgment to the 
leading decision of this Court in Dar- 
yao’s case (AIR 1961 SC 1457) (supra) 
where the basis on which the general 
doctrine of res judicata is founded has 
been explained, namely, that it is found- 
ed on considerations of high public 

; policy to achieve two objectives, nam- 
ly, (a) that there must be a finality ~o 
litigation and (b) that the individuais 

. should not be harassed twice over with 
the same kind of litigation and in our 
view neither of these aspects is present 
here so as to bar the present petiticn 
by res judicata or principle analogous +o 
res judicata, We would like to point. out 
that the present litigation has been 
fought in a representative character 


both as regards the petitioners who ‘are 


representing the Shia community and 
as regards the respondents 5 and 6 who 
are representing the Sunni community 


whereas the earlier Writ Petitions 
Nos, 2397 of 1973 (reported in 1975 
All LJ 159) (out of which arose 


the Civil Appeal No. -941 of 1976); an 
- No, 3906 of 1978 (out of. which: aros2 
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Special: Leave Petition No. 6226 of 1978) 
were filed in’ the Allahabad High Court 
by the then petitioners in their indivi- 
dual capacity and as such these earlier 
litigations which were fought right up 
to this Court cannot be regarded as be- 
tween the same parties who are before 
us; further, where it was felt by this 
Court that proper adjudication would 
not be possible without impleading the 
two Boards (Shia Central Wakf Board 
and Sunni Central Wakf Board) notices 
were issued to them and they were also 
impleaded as parties to the petition who 
have filed their respective affidavits in 
the matter and have been heard through 
respective counse], Secondly, the earlier 
decision of this Court in Civil Appeal 
No. 941 of 1976 did not record any 
decision on the rights of the parties on 
merits but the Court took the view that 
the parties should be relegated to a civil 
suit on the assumption that the ‘peti- 
tioners _ before the Allahabad High 
Court (in W. P. No. 2397 of 1973) had 
raised disputed questions of title and 
the Allahabad High Court had decided 
them for the first time in the writ peti- 
tion; irrespective of whether the as- 
sumption made by this Court was right 
or wrong, the fact remains that there 
was no adjudication or decision on:-the 
petitioners’ rights on merits as a result 
of the final order passed by this Court 
in the appeal, which was confirmed in 
the Review Petition: all that could be 
said to have been decided by this Court 
in Civil Appeal No, 941 of 1976 and 
Review Petition No, 36 of 1977 was that 
parties should get their rights adjudica- 
ted in a Civil suit. For these reasons it 
is obvious that neither res judicata nor 
principle analogous to res judicata 
would bar the present writ petition, We 
may point out that the setting aside of 
the Allahabad -High Court judgment 
and its - findings in Writ Petition No. 
2397/ 1973 by this. Court in Civil Ap- 
peal No, 941 of 1976 cannot have the 
effect of obliterating or affecting in any 


manner the findings. recorded and 
adjudication done between the par- 
ties to the earlier litigations, par- 


ticularly Suit No, 232/1934. As re- 
gards the alternative submission made 
by counse] for the respondents, we 
would like to point out that it is not 
correct to say that.the petitioners -are 
seeking to set'at naught the earlier de- 
cision of this Court or to. have the same 


-; revised:-by the-- present ‘petition on.. the 
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Same materials: if that were so there 
would have been some force in the con- 
tention, Fresh material of substantial 
character in the form of the original 
Survey Report of the Chief Commis- 
sioner of Wakfs dated 28th/31st Octo- 
ber, 1938 and the relevant Notification 
issued by the Shia Board on 15th of 
January, 1954 published in the U., P. 
Government Gazette dated 23rd of Jan. 
1954 under Sec. 5 (1) of the U. P, Mus- 
lim Wak?s. Act, 1936, not produced in 


the earlier litigation. either before the 


Allahabad: High Court or before this 
Court, was produced before us during 
the hearing on the’ basis of which the 
members of the Shia community scught 
to prove their existing and establ.shed 
entitlement to their 
In fact, tt was. one of the contentions 
of the respondents 5 and 6 that bafore 
the Allahabad: High Court in the earlier 
litigation the then petitioners had mis- 
led the Court into believing that the 
Notification issued by the Shia Board. on 
Ist of Dec. 1956 under Rule 54 (vii) 
was the Notification under Section 5 (1) 
- of the U. P. Muslim Wakfs Act,: 1936. 
Moreover, additional materia] has come 
before us through both the Boards af- 
fording considerable assistance to us in 
arriving at proper conclusions in the 
ease, Thus where the parties before us 
are different and when fresh macerial 
has been produced before us which was 
. not there in the earlier litigation, the 
alternative contention loses alj force 
and must be rejected. 


34. In the result we hold thai the 
petitioners and through them the Shia 
community of Mohalla Doshipura, Vara- 
nasi have established their existing cus- 
tomary rights to perform their religious 
rites, practices, observances, ceremonies 
and functions minus the recitation and 
utterance of Tabarra (detailed in the 
writ petition) over the plots and struc- 
tures in question and respondents 5 and 
6 and the Sunni community of Mohalla 
Doshipura are permanently restrained 
by an injunction from interfering with 
the exercise of said rights in any man- 
ner by the petitioners or members of 
Shia community and respondents 1 to 
4, particularly the executive magistracy 
of Varanasi is directed, if action under 
Sec. 144 Cr. P; C. is required’ to be taken 
toissuetheir orders under the said pro- 
visions having regard to the principles 
and the guidelines indicated in that 
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customary rights.- 


A.I. R. 
behalf in this judgment, The writ peti- 


tion is thus. allowed but each party will. 


bear its own costs. - 
a Petition allowed, 
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Writ Petn, (Criminal) No. 4691 of 1981, 
D/- 10-11-1981. 

Sat Pal, Petitioner v. State of Punjab 
and others, Respondents, 


(A) Conservation of Foreign Ex- 


change and Prevention of Smuggling Ac- 


tivities Act (52 of 1974), Sections 8, 11 — 
Preventive detention — Revocation of 
— Simultaneous representation by de- 
tenu to State and Central Government 
— State Government is. duty bound to 
forward it to Centra] Government — 
Delay in forwarding — Not sufficient 
to. invalidate detention, (Constitution 
of. India, Art, 22 (5).) 

When there is no denial of the right 
of detenu of making a representation 
to the Central Government for revoca- 
tion of the order of detention under Sec- 
tion 11, however, there is an unexplain- 
ed delay on the part of the State Gov- 
ernment in forwarding the representa- 
tion made by the detenu to the Central 
Government, the delay by itself is not 
sufficient to invalidate the order of de- 
tention. However, where the allegation 
of delay is not denied, the Government 
should explain it, as the failure to ex- 
plain the delay betrays complete lack 
of awareness of constitutional obligations 
imposed under Art. 22 (5). W. P. No. 
3614 of 1981, D/- 22-10-1981 (SC) Dis- 
tinguished, (Paras 11, 12, 14) 

It cannot: be said that the power of re- 
vocation conferred on the Central Gov- 
ernment under Section 11 is not attract- 
ed until the State Government has con- 
sidered the representation made by the 
deteny and rejected it and until the Ad- 
visory, Board has submitted its report 
to the State Government, Under the 
Act, a detenu has the right to simultane- 
ously make a representation. to the de- 


taining authority which has to be consi-.. 


dered by the Advisory Board, as also 
the right to apply to the Centra] Gov- 
ernment for revocation of the detention 
order under S. 11. The constitutional 


imperatives of Art. 22 (5) enjoin that 


where the detenu makes simultaneously 
a representation to the esau auth- 
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- 1981 


‘apprehended on June 


‘Sat Pal v. 


ority as well as an application for reyo- 
cation under Section 11, they must both 
be. dealt with by the appropriate gov- 


: ernments at the same time, and there is 


no question of any connie of jurisdic- 
tion, . (Paras: 8, 13) 

(B) Conservation of Foreign Ex- 
change and Prevention of Smuggling Ac- 
tivities Act (52 of 1974). Secs, 8, 11 — 
Preventive detention — Revocation - of 
— Power of Central Government is in- 
dependent of power of confirming or 
setting aside an order of detention under 


Section 8 (f). (Constitution of India 
Art, 22 (5).) (Para 8) 
Cases. Referred; Chronological Paras 


(1981) Writ Petn, No. 3614 of 1981, D/- 
22-10-1981 (SC), Rattan Singh v. State 
of Punjab H, 12, 13 


SEN, J.:—This petitior under Art. 32 


- of the Constitution by one Sat Pal seeks 


issuance of a writ of. habeas corpus 


- challenging the validity. of the order of 


detention passed by the State Govern- 
ment of Punjab-on May 12, 198i, under 
sub-sec, (1) of Sec, 3 of the Conserva- 
tion of Foreign Exchange and Preven- 
tion of Smuggling Activities Act, 1974 


`. (hereinafter referred to as: ‘the Act’), on 
“being satisfied. that his 
„necessary with a view to preventing 


detention : was 


him from smuggling gocds,- The. ques- 
tion at issue is whether “he failure of 
the State Government of Punjab to for- 
ward the. representation made by. the 


‚detenu to the Central Government for 


revocation of his order of Jetention under 
Section 11 of the Act with reasonable 
despatch renders his continued , detention 
invalid. 


2. 1, appears that “the ‘detenu was 
28,' 1981, and 
served with thé order o2 detention to- 


gether with the srounds -‘- of ' ‘detention 


-as ‘well as with- copies of documents and 


‘statements. relied upon’ in the grounds of 
detention, On July 4, 1981, while the 
detenu was- under: detention his coun- 


“sel Shri Herjinder Singh addressed a 


registered letter to the Superintendent 
of Jail, Centra] Jail; Amritsar, enclosing 
therewith two representations -drafted 
on behalf of the detenu, one of: “which 
was addressed to the Jomt “Secretary, 
State Government of Funjab Depart- 
ment of ‘Home, Chandigarli, and the 
other endorsed to the ‘Central: Govern- 


-ment through the Secretary" Ministry 


of Finance, Department of Revenue, New 
Delhi, for revocation of the order of 


. Government , rejected ; the 


` jected 
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detention under Section 11 of the Act, 
The Superintendent was requested by 
the ‘said letter that the representations 
be forwarded to the State Government 
and the Central Government, after ob- 
taining the signatures of the detenu 
thereon. On: July 6, 1981, -the two re- 
presentations were received by the Sup- 
erintendent, Central Jail, Amritsar, and 
on the 7th. he forwarded the same to 
the Joint Secretary, State Government 
of Punjab, Home Department, Chandi- 
garh,. with -an endorsement that one of 
them be forwarded to the Central Gov- 
ernment through the Secretary, Ministry 
of Finance, Department of Revenue, New 
Delhi. On the next day, i.e. July 8, 
1981, the two representations, one ad- 
dressed to the State Government and the 
other endorsed to the Central Govern- 
ment, were received in the Home De- 
partment, On July 24, 1981, the State 
represenation 
made by the detenu and thereafter for- 
warded it -to the Advisory Board, which 
by -its report dated July 31, 1981, con- 
sidered the - representation and re- 
it On receipt of the re- 
port of the :Advisory Board, the State 
Government confirmed the order of de- 
tention on Aug.-6, 1981. It, however, 
appears that the representation made by 
the petitioner to the Centra] Government 
for revocation of his order of -detention 
under Section 11 of the: Act, was not 
forwarded by the State Government to 
the Central Government till September 
23; 1961. . 


3 In his coitar atta dated Sep. 
8. 1981, Shri N. I. Ramanathan, Under 
Secretary ‘to the Government of India, 


‘Ministry of ‘Financé, Department of ‘Ré- 
“venue, “‘COFEPOSA. Unit, stated that no 


répresentation from ‘the detenu. relating 
to his detention. -had:- been received by 
the - Central Government and, as such, 


‘the question of any delay in its disposal 
-did ‘not arise. 


“It, therefore, appears that 
till Sep. 8, 1981, ` the ` “representation 
endorsed to the Central Government 


-remaineg unattended’ to in ‘the Puniab 


Secretariat. This was indeed a serious 
lapse: on ‘the Part of the State Govern- 


‘ment, ‘and it is quite evident that it has 
-no explanation to offer. 
affidavit, Shri Kuldip ‘Singh Janjua, IAS, 


In his counter- 


Joint Secretary to‘the State Government 


- of- Punjab, Home Department, has not 


controverted the allegation made by the . 
detenu that his counsel had : forwarded 


2232: S.C, 


two copies of the representation, one 
addressed to the State Government and 
the other to the Central Government, 
with request for the onward transmission 
of the other representation to the Cen- 
tra] Government. He merely adverts to 
the fact that the State Government had 
taken all the necessary steps ta deal 
„with the representation made by the 
detenu to it. There is No explanation 
given for not forwarding the other re- 
presentation to the Central Gavernment. 
4, In his supplementary-affidav:t D/- 
Oct. 6, 1981, Shri N. I, Ramanathan, Un- 
der Secretary to the Government of 
India, Ministry of Finance, Department 
of Revenue, COFEPOSA Unit, has dis- 
closed that the State Government of 
Punjab, by its letter No. 9677/SDSB/S-5 
dated September 23, 1981, forwarded the 
copy of the representation endorsed to 
the Centra] Government and that it was 
received in: the Ministry of Finance on 
September 24, 1981. The said represen- 
tation was considered by the Central 
Government and rejected on September 
28, 1981. If is, therefore, quite clear 
that there was no delay on the part of 
the Central Government in dealing with 
the representation. The question is whe- 
ther the unexplained delay on the part 
of the State Government in noi forward- 
ing the representation till September 23, 
1981, i.e, for a period of 2 montks and 
.15 days, renders the continued detention 
‘invalid. ` 
‘ 5. The two questions canvassed in the 
_ petition are: (1) Whether there’ was 
any duty cast on the State Government 
_to forward to the Central Government 
the representation for revocation pf the 
„order of detention under Section 11 of 
the Act. It is urged that the detenu has 
no right to simultaneously make a re- 
presentation against the order of -deten- 
‘tion to the detaining authority under 
' Art. 22 (5) of the Constitution and. an 
‘application for revocation of the order 
of detention under Section 11 of the 
Act; (2) Whether the power of revoca- 
tion of an order of detention by the 
Centra] Government under Section il 
of the Act, is exercisable only after the 
representation has been rejected oy the 
‘State Government and the Advisory 
` Board and the order of detencion is 
confirmed by-the State Government 
under Sec, 8 (f). Otherwise. it is said 
there would be conflict of Jurisdiction. 
We are unable to accept any ° of a 
' contentions, 


“Sat ‘Pal vy; State’ of -Punjab 


‘ernment. 


‘by an Officer of the 


‘liberty of a citizen 


ponent States, 


A.L R. 


-6. The whole purpose of a representa- 
tion that a detenu makes under Art, 2% 


-(5) of the Constitution read with Sec- 


tion 8 of the Act, is to secure revoca- 3 
tion of the order of detention, It is evi- 
dent from the scheme of the Act that 
the power of revocation is exercisable 
at two stages. In the first place, there 
is a duty cast on the appropriate Gov- 
ernment, i.e. the Central Government or 
the State Government, as the case may 
be, to revoke the detention order under 
Section 8 (f) of the Act and cause the 
person to be released forthwith, where 
the Advisory Board has reported that 
thére is in its opinion no sufficient cause 
for the detention, Secondly, the Central 
Government, may, at any time, under 
cl. (b) of sub-section (1) of Section 11 
of the Act, revoke an order of detention 
that has been made by an officer of the 
Central Government or by a State Gov-. 
Under cl. (a) thereof, the 
State Government may likewise exercise 
such power in relation to an order made 
State Government. 
Under Section 11 (1) (b) of the Act, the 
Central Government, therefore, has. the 
overriding: power to revoke a detention 


‘order, at any time, made by the State 
‘Government; or an Officer of the State 


sub-section (1) of 
That is as it 


Government, under 
Section 3 of the Act. 


‘should be, as under our federal struc- 


ture the Centre must always keep a 
vigilant eye in the matter of life and 
guaranteed under 
Art, 21. 


7. Ours is a Constitution where there 
is a combination of federal structure X 
with unitary features while in a Unitary 
State there is only. one Government; 
federal State involves multi-govern- 
ments, namely, national or federal gov- 
ernment and the governments of com- 
A federal] State, in short, 
is a fusion of several States into a single 
State in regard to matters affecting 
common interest leaving each component 
State to enjoy autonomy jin regard to 
other matters, Under our Constitution, 
certain powers vest in the Central Gov- 


ernment leaving certain powers to its 


component units io exercise autonomy in 


‘spheres assigned to them in the Constitu- 


tion itself. The component States are 
not merely delegates or agents of the 
federal government. . Both federal- and 
State- Governments draw their autho- 


- rity- from the samie source, the Constitu- 


1981. * 
tion: The conferment of executive 
power on’ the States in relation to a snb- 
ject with respect to which the Legisla- 
£ tures of the States have no power, to 
make a law under Art, 258 (2) nmust 
necessarily be subject to the administra- 
‘tive control. of the Union under Arts, 
256 ald 257 (1), to the giving of sach 
directions to the States as may appear 
to the Government of India to be neces- 
sary for that purpose, l 


- 8. The constitutional: imperatives of 
Art, 22 (5) enjoin that where the detsnu 
makes simultaneously a representa-ion 
to the detaining authority as well as an 
application for revocation under Section 
41 of the Act, they must both be dealt 
with by the appropriate governments at 
the same time, and there is no ques-ion 
of any conflict of jurisdiction, To ilus- 
~ |trate, if the Centra] Government were 
to revoke an order of. detention under 
Section 11 (1) (b) of the Act, © there 
would be no representation for the S-ate 
Government to consider, or to refer to 
the Advisory Board under Section 8 {b); 
. nor will there arise’ any question of the 
-Advisory Board: submitting a report to 
it, or on receipt of such a report, con- 
firming the order of detention urder 
‘Section 8: (£j. The other type of case 
would be where notwithstanding ‘that 
the order of detention -has been confizm- 
ed under Section 8 (f); the appropriate 
‘Government may, at any time, revoke 
. the same under Section 11 of the Act, 
The power of revocation conferred on the 
appropriate Government under Sec-ion 
. 41 of the Act is independent, of the 
_ -power of confirming or setting aside an 
* .order of detention under S. 8 (f). 


- 9. Although it was earlier thought 
that Section 14 of the Maintenance of 
Internal Security Act, 1971, which was 
in. pari materia with Section 11 of. the 
. Act, did-not confer any right or privil=ge 
Qn the detenu, there is a general con- 
sensus of opinion. that the power of re- 
vocation conferred on the Central Gov- 
ernment under Section 11 of the Act is 
a. supervisory power, and is intended to 
. be .an additional check or safeguard 
against. . the.. . improper exercise of its 
power of detention by. the . 1 
authority or the. State Government, 


- 10. The power under : Section 11. (1): 
-(b), may either be exercised: on informa- 
‘tion received by the Central. Government 
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from its own sources including that sup- 
plied by the State Government under 
Section 3 (2), or, from the detenu in the 
form of a petition or representation. It 
is for the Central Government to decide 
whether or not, it should revoke the 
order of detention in a particular case. 
The use of the words ‘at any time’ in 
Section 11, gives the power of revoca- 
tion and overriding effect on the power 
of detention under Section 3. Ordi- 
narily, the Central Government 
would in a case like the pre- 
sent under the Act, like to await the re- 
port of the Advisory Board under Sec- 
tion 8 (c). before taking any action 
under Section 11 (1).(b) but the circum- 
stances may differ, and there may be a 
case where the Central Government 
finds that the order of detention passed 
‘under Section 3 is mala fide or consti- 
tutes an abuse of power on the part of 
the State Government or an Officer of 
the State Government specially em- 
powered in that behalf, it may ‘at any 
time’, revoke the order of detention. 
The detenu has therefore the right to 
approach the. Central Government by a 
representation for revocation of his 
order of detention under Section 11 (1) 
(b) and when such a representation is 
made, the State Government has the cor- 
, résponding duty to forward it to the 
‘Central Government for necessary ac- 
tion, ' a : 

11. The making of an application for 
Tevocation to the Central Government 
„under Section 11 of the Act is, there- 
_fore, part of the constitutional right a 
citizen has against his detention under a 
law relating to preventive detention. 
- While, Art. 22 (5) contemplates the mak- 
ing of a representation against the order 
_of detention to the detaining authority, 
-which has to: be referred by the appro- 
‘priate Government to the Advisory 
Board. constituted under Section 8 (a) 
.0f.the Act, Parliament has, in its wis- 
.dom, enacted, Section 11 and conferred 
-an additional safeguard against arbi- 
trary executive action, It is, therefore, 
idle to contend that the State Govern- 
ment had no duty to forward the re-f 
presentation made by the detenu to the 
-Central Government for revocation of 
his order of detention. under §, 11 of 
-the Act.. The State Government had, 
therefore, no. business in withholding the 
representation .endorsed to the Central 
‘Government for revocation’ of the order 
of detention under Section 11 of the Act 
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for a period of 2 months and 15 days. 
In Rattan -Singh v. State of Punjab, 
Writ Petn. No, 3614 of 1981 decided: on 
22-10-1981 there was, in that case 
‘as here, a lapse on the part of 
the State Government in forwarding’ the 
representation simultaneously mace by 
- the detenu to the Centra] Government 
for revocation of the order of detention 
under Section 11. The Court struck 
down the’ order of detention on the 
ground that there was a denial o the 
constitutional safeguard of the rigat of 
being afforded the earliest opportunity 
of making a representation against the 
order as contemplated by Art, 2% (5). 
Chandrachud, C. J., speaking for the 
Court, observed: ` 


“Some one tripped ER and the 
Tepresentation addressed to the Central 
Government was apparently never for- 
warded to it, with the inevitable result 
that the detenu has been unaccountably 
deprived of a valuable ‘right to dəfend 
and assert his fundamental right to per- 
sonal liberty.” l 
The learned Chief Justice went cn to 
“says 


“May be thet the di is a smuggler 
‘whose tribe (and how their numbers in- 
crease) desérves no sympathy since its 
‘activities have paralysed the Indian Eco- 
nomy. But the laws of preventive de- 
‘tention afford only a modicum of safe- 
guards to persons detained under chem, 
and if freedom and liberty are to have 
any meaning in our democratie set-up, 
it is essential that at least these safe- 
guards are not dénied' to the detenu. 
Section 11 (a) of COFEPOSA  ccnfers 
‘upon the Central Government the: power 
.to revoke an order of detention ‘even if 
it is made by the State: Government or 
its officer. . That ‘power; in order to be 
-real and effective, must imply the right 
in a detenu to make a representation to 
-the Central Government against `- the 
order of detention, The failure in this 
case-on the ‘part either of the Jail 
Superintendent or the State Goverrment 
to forward the. deténu’s represenvation 

. to the Centra] Government has derrived 
the detenu of the valuable right to Have 
. his detention “revoked by that Govern- 
‘ment, The continued detention of the 
' detenu must therefore be held illegal 
andthe detenu set free.” - 

The decision in Rattan Singh’s case 
‘(supra), is, however, distinguishable on 


Sat Pal v. State of Punjab 


- illegal, 
-case, the 


-great promptitude in dealing with 


“ment, 


ALR, 


facts. In that case, the representation 
made to the Central Government for re- 
vocation of the order of detention was 


not forwarded at all to the Central Gov- > 


ernment and, .therefore, the continued 
detention of the detenu was held to be 
As against this, in the instant 

representation made by the 
detenu was forwarded to the Central 
Government on September 23, 1981, i. e., 
after q lapse of 2 months and 15 days, 
The Central Government acted with 
the 
representation and found no ground to 
interfere with the order of detention. 
Shri N. I. Ramanathan, Under Secretary 
to the Government of India, Ministry of 
Finance, Department of Revenue, COFE- 
POSA.. Unit, has revealed that the copy 
of the representation endorsed to the 
Central Government was received in the 
Ministry of Finance on September 24, 
1981. The said representation was con- 
sidered by the Central Government and 
rejected on Sept, :28,. 1981. 


12. In the present case, there. was, 
therefore, no denial of the right of 
making a representation to.‘ the Cen- 
tral Government for revocation of the 
order of detention under Section 11 of 
the Act, unlike in Rattan Singh’s case 
(supra). ` There is nothing but the un- 
explained delay on the part of the State 
Government and that by itself is nat 
sufficient to invalidate the order of de- 
tention. The’ detenu was not deprived 
of the right of making a representation 
to the State Government, i.e, the de- 
taining authority, as well as of the right 
of making a representation to the Cen- 
tral Government for. revocation of the 
order of detention under Secticn 11 of 
the Act. The representations that ha 


‘made were duly considered by the State 


Government’. and’ the Central ‘Govern- 
The contention that the unex- 
plained: delay on the part of the State 
‘Government is ‘sufficient to invalidate the 
order of detention can hardly be ac- 
cepted. The Court must look at the 
substance of the matter and not act on 
mere technicality, : 


13. We have no’ Tatia in repel- 


‘Ting the contention that. the power of 


revocation conferred on the Central 
Government under Section 11 is not at- 
tracted until the ‘State Government has 
considered: the representation made by 
the detenu and rejected it and until the 


r 


r 


et 
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Advisory Board has submitted its repcrt 
to the State Government. Under the 
Act, a detenu has.the.right to simultana- 
ously make a representation to the d2- 
‘\taining authority which has to be coa- 
sidered by the ‘Advisory Board, as also 
the right to apply to the Central. Gov- 
ernment for revocation of the detention 
order under - Section 11. It is implizit. 
in the decision in Rattan Singh’s case 
(supra), that there was a duty cast on 
the State Government to forward tne: 
representation :to the Central Govern-: 
ment forthwith and -. failure.to do 30 
may render the continued detention ille- 
gal. Failure to comply with the second 
condition does not make the order vf 
detention valid, merely because there is’ 
compliance with the first. These .con- 


siderations, however, do not arise in the © 


present case, 
fo F 

14. We are also constrained to r2- 
cord our disapproval of the disdainf.l 


attitude displayed by Shri Kuldip Singh ` 


Janjua, IAS,:Joint Secretary.to the Gov- 
ernment of Punjab, Home Departmert. 
In his counter-affidavit there is no q2- 
nial of the allegation made by the d2- 
tenu and indeed, there is no explanaticn 
for not forwarding the representaticn 
to the Central Government ‘till Septem. 
ber 23,-1981, There is instead a | State. 
ment to ‘the effect; i 
Hecsesseethe time imperatiye can never 
be absolute or obsessive. The: occasional 
observations that each day’s delay in 
dealing with the representation must ke 
adequately explained are meant to em- 
;Phasise the expedition with which tke 
- representation must be considered - and 
not that it is a magical formula.” 
We are at a loss to appreciate the prc- 
priety of this’ ‘observation. It betrays 
complete lack of awareness of the ‘cor: 
stitutional obligations imposed undef 
Art, 22 (5) and shows disrespect tg tke 
several decisions of this Court: laying 
down that matters where the liberty cf 
he subject is ‘involved, should: not be 
treated in a cavalier fashion. - 


15. Subject to these. observations th= 
writ petition must fail and is dismisseć, 
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(From: Bombay)* 


‘A, D. KOSHAL; ‘V. ` BALAKRISHNA 


ERÀDI AND R. B“ MISRA, JJ. 


„Civil Appeal No, 2069 of.1970, D/- 
29-10-1981. . 
Pandurang Jivaji Apte, Appellant v. 


Ramchandra Gangadhar -Ashtekar, (dead) 
by LRs. and others, Respondents, 


(A) ‘Evidence Act (1 of 1872), Section 
114 — Party failing to appear in court 
— Drawing an adverse inference — 
Question’ as to would arise only when 
there is no other -evidence on record on 
the point in issue. L. P. A, No, 60 of 
1964, D/- 21-1- 1970 (Bom) Reversed. 

(Paras 11, 13) 

(B) Civil P. C. (5 of 1908), Section 109 
— Concurrent findings of facts — Nor- 
mally not set aside by second appellate 
court, . (Para 14) 


Mr. S, T, Desai Sr, Advocate and Mrs. 
J. Wad, .Avocate with him, for. Appellant; 
Mr. A. G. Ratnaparkhi, Advocate for Re- 
spondent: No, .1, Ex penis for Respon- 
dents Nos.:2 and 3. 


MISRA, J. :— The. present appeal by 
special. leave arises out of an execution 
proceeding and is directed against the 
judgment of the High Court of Bombay 
dated 21st of January, 1970 in Letters 
Patent Appeal setting aside the order 
of the single Judge in Second Appeal. 
The appeal came up for hearing on 
September 24, 1981. After the conclu- 
Sion of the- arguments of the counsel 
for the parties, we allowed the appeal 
with costs, set aside the judgment of the 
High Court and restored that of the 
District Judge for reasons to be record- 
ed. later,.in the following terms : 


“This appeal is allowed with costs of 
this Court ‘and’ the’ decreé passed by the 
District Judge is restored, Reasons will” 
follow later on.” 


We -now proceed to give the reasons. 


2.. Respondent No, 1, - Ramchandra 
Gangadhar. Ashtekar (since dead and re- 
presented by his legal representatives) 
filed a regular suit. No,. 215 of 1959 for 
the recovery of his dues from. Kamla 


*Letters Patent Appeal No. 60 of 1964, 
D/- 21-1-1970. (Bom). 
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Pictures, Kolhapur of which Bapusaheb 
Narayanrao Mohite (since dead and re- 


presented by his heirs and legal repre- ` 


. sentatives) was the sole proprietor, It 
appears that after filing the suit the 
plaintiff applied for attachment of the 
defendant’s properties before judgment 
under Order 38, Rule 5 of the Code of 
Civil Procedure and the following pro- 
perties were attached : 
. {a) Picture negative and sound nega- 
tive of censored movie ‘Anant Fandi”, 
{b) Rush prints of the above movie. 
{c) Positive prints of the above movie, 
(d) Raw positive films, 


(e) Publicity part, — posters, litho 
posters, photos, enlargements, photo- 
negatives, bookset blocks ete, 

The actual possession of the defen- 


dant’s aforesaid properties was with Pan- 
durang Jivajirao Apte (for short Apte), 
the appellant, at the time of attachment. 


3. The suit was eventually decreed 
for a sum of Rs. 9,000 and odd with 
interest and costs of the suit. The said 
attachment was continued by the decree, 


4. The decree-holder sought to ex- 
ecute the decree by the sale of the pro+ 
perty attached. As stated earlier, the 
property was in possession of Apte, the 
appellant, The decree-holder, therefore, 
prayed that Apte should be called upon 
to produce the property in Court and 
the same should be sold, 


was issued to Apte, the 
garnishee, who appeared and filed a 
written statement, He took up the plea 
that property had already been pledged 
with him by the judgment-debtor for his 
debt and that the attachment levied at 
the instance of the decree-hoider was 
subject to his encumbrance on the pro- 
perty. He also alleged that he had 
raiseq this contention in the suit itself 
at the time of attachment before judg- 
ment and he was allowed by the Court 
to sell the. property pledged with him. 
Accordingly, he exercised his right under 
Section 176 of the Indian Contract Act 
and sold the property to one Madhu- 
sudan Vasudeo Bavdekar. (for short Bav- 
dekar) after due notice to the judgment- 
debtor as also after a public notice, But 
the proceeds of the same were not suffi- 
cient even to satisfy. -his own debt. 
Under the circumstances:he was not in 


5. Notice ` 
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a position to produce the property in. 
Court, 
6. In view of the stand AEN by the 


appellant, Apte, the decree-holder filed 
an’ application for impleading Bavdekar, 
the purchaser, as a party to the execu- 
tion proceedings, The application for 
impleadment was allowed and Bavdekar 
was impleaded as judgment-debtor No. 2, 
No amendment claiming any relief 
against him was, however, actually in- 
corporated in the application for execu- 
tion, Bavdekar in his turn also filed a 
written statement alleging that the pro- 
perty was pledged with Apte who had 
sold it to him. He was a bona fide pur- 
chaser for value without notice ang the 
purchase being effected in pursuance of 
the consent decree passed in Bombay 
City Civil Court in suit No, 1047 of 
1959, transfer in his favour was valid 
in law. He was, therefore, not liable in 
any way for the claim of the decree- 
holder, 


7. The executing court came to the 


conclusion that the attachment before 
judgment of the property in dispute 
was invalid and that the property being 
pledged by the judgment-debtor with 
the garnishee, Apte, and he having sold 
it under Section 176 of the Indian Con- 
tract Act with the permission of the 
Court, the same could not be made avail- 
able to the decree-holder for satisfying 
his debt. As the only prayer in the ap- 
plication for execution was for the sale 
of the property in. question, the execut- 
ing court disposed of the application as 
unsatisfied on the ground that the pro- 
perty was not available for satisfaction 
Of the decretal debt of the decree- 
holder, The decree-holder feeling ag- 
grieved by the order went up in appeal. 
The District Judge affirmed the order of 
the executing court holding that the 
pledge of the property in dispute by the 
judgment-debtor in favour of the garni- 
shee was proved, that the garnishee Apte 
sold the property to: Bavdekar and that 
the attachment of the property before 
judgment was invalid. 


8. The decree-holder undaunted by 
the failures, filed a second appeal in the 
High Court. The appeal was summarily 
rejected. On 4th of May, 1963 by the 
Chief Justice. He, however, granted 
leave to appeal under Letters Patent. 


The High Court reversed the concurrent. 
- finding:-ef fact... 


recerded . by: the two 


I 


a 


* 
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courts ‘below ‘on making: a‘ fresh apprai~ 
Sal of evidence and came to the follcw- 
ing conclusions :. 

(1) Apte. and Bavdekar had failed to 
establish that the attachment in ques- 
tion was invalid. 

(2) They also failed to establish ~he 
genuineness of the sale alleged by them. 

(3) They also failed to establish that 
the sale proceeds did not exceed the 
amount due to appellant Apte from “he 
judgment-debtor, 


(4) From the own admission of Ante 
the attached property was sold [or 
Rs. 46,000/- while the charge on the at- 
tached property in favour of Apte was 
only for Rs. 35,000/- and, therefore, it 
was open to the executing court to 
direct Apte to produce in the Court the 
amount exceeding Rs, 35,000/-, v°z., 


„Rs. 11,000/-. 


9. On these findings the appeal was 
allowed by the High Court and the juég- 
ments of the two courts below were set 
aside and the case was sent back to the 
executing court with the directions trat 
(1) Apte shal] deposit in the executing 
court Rs, 11,000/- on or before 1st of 
March, 1970, (2) that in case the entire 
amount due to the decreé-holder was rot 
satisfied out of this amount of Rs. 11,030 
the executing court shall direct the heirs 
of Bavdekar to deposit in the executing 
court the remaining amount due to tne 
decree-holder or to produce in that court 
the property attached within a reason- 
able time to be fixed by the executing 
court, and (3) that if Apte and Bavd2- 
kar failed to carry out the above direz- 


, tion, the executing court shal) order ëz- 


ecution against them for the amount in- 
dicated above, Apte has now come to 
this Court to challenge the judgment of 
the High Court in the Letters Patent 
Appeal, 


10. The first contention raised on be- 
half of the appellant is that the High 
Court had no’ jurisdiction to reverse 
the concurrent finding of ‘fact. This 
contention was raised before the High 
Court in Letters Patent Appeal as well 
but the same was overruled on the 
ground that the courts below had ap- 
proached the case from an _ erroneous 
view of law inasmuch as .they failed 
to raise the necessary presumption 
against Apte and SBavdekar on account 
of their. failure to _äppear betore is 
court. soa os a oF 


T 
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.11. In our opinion | the- -question of 
drawing an adverse inference against: 
Apte and .Bavdekar on account of their, 
absence from the court would arise only. 
when there was no. other evidence- on 
the record on the point in issue. The! 
first appellate court had relied upon: the. 
admission of the decree-holder himself 
and normally there could be no better 
proof than the admission of a party., 
The High Court, however, has observed 
in its judgment that the decree-holder 
has made no admission in his evidence 
which would justify refusal to draw 
adverse inference for the failure of Apte 
and Bavdekar to one into the witness 
box. 
` 42. We have Scanned the record 
which was placed before us by: the. 
counsel for the appellant and the ex- 
amination of the record indicates that 
the observarion made by the High Court. 
that the decree-holder has made No such 
admission is not quite correct, We may 
first refer to the deposition of the decree- 
holder himself. In the cross-examination 
he admitted : i . 


“There is an agreement executed be- 
tween me and judgment-debtor No. 1 on 
29-12-1958. I admit all its contents...... 
Judgment-debtor No, 1 had told me that 
there is lien of Apte on the prints and 
on that basis our agreement was enter-, 
ed into, It is true that there is an ag- 
reement between us that I am to be. 
paid my dues only after dues of other‘ 
persons including Apte are satisfied...... It 
was agreed between me and Mohite that 
I. was to be given the film after dueg 
of Apte were satisfied.” l 
In face.of this clear admission of the. 
decree-holder it does not lie in his 
mouth to say that no amount. of Apte 
was due from the judgment-debtor or 
that the agreement between Apte and 
the judgment-debtor. was a collusive 
affair, Apart from the admission of the 
décree-holder referred to above, the 
judgment-debtor also stated as follows: 


- “I had given .full idea to decree-holder 
about Apte’s‘ lien. There is reference to 
it in our agreement. Decree-holder is 
to get amount’ only after Apte’s dues 
and the debt of other persons is satis- 
fied. Apte’s debt could not be Satisfied... 

I had taken cash amount of Rs. 32,012/- 
from Apte, I have signed the docu- 
ments at Exts. 47/1, 47/4 and 47/-7 to.47/ 
13.’ His dues had come to’ Rs. 39,500-55. 





"Az. F- hadi told about it to decrée-holder ` 
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Apte’s full dues are not even now satis- 


fied -by sale of the picture to Bavdekar. 


for Rs, 49,000. The picture was to re- 
main in possession of Apte till all his 
dues were satisfied by me.”. 

In view of the statement of the judg- 
ment-debtor and the admission of the 
decree-holder, there is not the slightest 
doubt that the dues of Apte had not 
been cleared off by the sale of the pro- 
perty in question to Bavdekar. The 
High Court was not justified in ignoring 
the statement of the judgment-debtor on 
the wrong assumption that there was 
no admission by the decree-holder, 


18. In the agreement dated Dezem- 
ber 29, 1958 between the decree-holder 


and the judgment-debtor, Ext. 58, there: 
is a clear reference.to the amounts due. 


to Apte from the judgment-debtor and 
the decree-holdery had full knowledge 
of the dues of Apte. Apart from the 
dues of Apte there were other dues also 
to be paid by the judgment-debtor. 
according to the judgment-debto: himself 
the amount of Rs. 46,000/-, which was 
due ta Apte, had not been cleared off 
even by the sale of the property to Bav- 
dekar the decree-holder could not proceed 
against the property in the hands of 
Bavdekar. The attachment of the pro- 
perty at the instance of the decree- 
holder was only subject to the lien of 
Apte and unless the entire. amount due 
to Apte was cleared off the decree-holder 
could not proceed against the property 
in the hands of the ‘purchaser, Bavde- 
kar. Therefore, the conclusion drawn 
by the two courts below that the amount 
of Rs, 46,000/- and odd was due to Apte 
from the judgment debtor and the same 
had not been cleared off éven by the 
Sale of the property under attachment, 
was based on the materials on the re- 
‘cord viz, the admission of the decree- 
holder, the admission of the judgment- 
debtor and from various letters ard re- 
ceipts Exts. 47/1 to Ext. 47/13, All these 
documents have 
the High Court which has indeed ex- 
ceeded its jurisdiction in reversing the 
finding on the assumption that the courts 
below had approached the case with a 
wrong view of law in not-drawing an 
adverse inference against Apte and Bav- 
dekar on their failure to appear in court 
when the question of loan due tc Apte 
from the judgment-debtor and the sale 
of the properties for Rs. 46.000/: ` has 
been amply proved by the evidence on 


State of Guiarat v. Jat Harun Dada 


If. 


been lost sight of by. 


the record. The question of drawing 
an adverse inference against a party for 
his failure to appear in cour: would 
arise only when there is no evidence on 
the record, - 

14. On the findings of fact recorded 
by the two courts below, which are final 
and which could not be normally set 
aside by the second . Appellate Court, 
the decree-holder cannot compel Apte or 
Bavdekar to produce the property before 
the Court or the proceeds of the sele of 
the property as the amount due to Apte 


from judgment-debtor has not still been. 


satisfied, 

15. For the foregoing discussion the 
judgment of the High Court cannot be 
sustained. : 
Appeal allowed, 
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(From: Gujarat) 
A. P. SEN AND 
BAHARUL ISLAM, JJ. 
Criminal Appeal No, 438 of 1981, D/- 
6-11-1981. 


State of Gujarat and others, Appel- 


lants v, Jat Harun Dada, ‘Respondent. 

Constitution of India, Art, 136 
Special leave appeal — Question of fact 
— Detention — High Courts finding 
that documents enumerated in the docu- 
ment containing “grounds”, were not 
supplied to detenu — It being finding 
of fact cannot þe interfered, (Conser- 
vation of Foreign Exchange and. Preven- 
tion of Smuggling Activities Act (1974), 
S. 3 (D).), : (Para 3) 


BAHARUL ISLAM, J.:— This appeal 
by Special leave by the State of Guja- 
rat.. (hereinafter ‘the appellant’). is di- 
rected against the judgment of the 
High Court of Gujarat, dated 18th of 
June, 1980 .quashing the order of de- 
tention passed by appellant under Sec- 
tion 3 (1) of the. Conservation of Foreign 


ALR 


z 


Exchange and Prevention of eee ne 


Activities Act, 1974, : 


2. Only one point urged before us 
On behalf of the ‘appellant is that _ the 
finding of the High ‘Court that the re- 
spondent was not furnished with the 
documents and statements is not cor- 
rect, Learned counsel draws our atten- 
tion to the following portion of the 
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document containing. the grounds. of de- 
tention: ~ : . yea ts ` 
. “The statements and documents which 
z form the basis for. the allegations made 
hereinabove, copies of which are en- 
closed, are as under:—.- : é 
1, Report dated: 8th October, 1979 
from the Sector Commander; BSF Camp, 
Khavda. aan 1 £ 
--. 2, Panchnama dated. 8th October, 1979 
_ drawn by ‘the. Customs Officers of 
- Khavda. ee ot 
` 3, Your statement dated 9th October, 
1979: recorded by the’ Customs Officers. 
4, Statement dated 9th October, 197 
of Yakub Sumar Jat. x 
On going through all the relevant 
materials and’ documents produced. by 
the Sponsoring Authority, the State 
Government has decided to detain ycu.” 
-The submission is that the documents 
enumerated ‘above being part of the 
- ‘grounds’ were furnished to the detenu, 
who acknowledged the receipt of the 
grounds, 


3. Whether the statements and dozu- 
ments were furnished to-the detenu or 
not isa question of fact. It appears 
from what has been quoted above taat 
the copies of the statements and docu- 
ments which formed the basis of zhe 
allegations were purported to have been 
made enclosures. 


The High Court has examined this 
very contention raised before it, It has 
examined the affidavit filed by Mr. 
P. M. Shah, Deputy Secretary to che 
Government of Gujarat on the pomt, 
the endorsement made by the detenu by 


z Way of acknowledgment of the grourds . 


of detention, and finds as follows:— 
“Therefore, what has been stated in 
paragraph 8 of the affidavit of Mr. P, M. 
Shah, solemnly affirmed on 30th April, 
1980 when it is read in light of what the 
Circle Police Inspector has stated in 
his endorsement militates against the 
acceptance of the general statement 
made by Mr. P. M. Shah in the othar 
part of that affidavit that the documerts 
upon which the grounds of detention 
were founded were served upon the 
detenu were (1) the grounds of d2- 
tention, (2) the detention order and @) 
the committal order and nothing more. 
Since, in our opinion, the documents 
upon which the grounds of detenticn 
were founded were not served upon the 
detenu, he did not have an effective op- 
portunity to make a representation -0 


: > Kuljeet Singh`v. 


.— Government of India 


_Of execution of death sentence 


Lt, Governor, . Delhi S.-C, 2239 


the State Government against his.deten- 
tion.” . 

Although the first sentence of the 
quotation is not clear,- the second sen- 
-tence is clear. The purport of the find- 
ing ofthe: High Court is that although 
the..grounds as such, of detention, were 
supplied to the detenu, the documents 
enumerated-in the document containing 
the: “grounds” -and which were purport- 
ed to be enclosed were not supplied to 
the- detenu. This being a pure finding 
of fact, cannot be interfered with in an 
appeal by specia} leave under Article 
136° of the Constitution of India, 


4. This appeal has no force and is 
dismissed, i ` 
‘ i Appeal dismissed. 


. ATR 1981 SUPREME COURT 2239 
Y.V.CHANDRACHUD, C. J, A. P-SEN 
AND BAHARUL ISLAM, JJ. 


Writ Petn. No. 8193 (A) of 1981. D/- 


"7-11-1981. 


Kuljeet -Singh alias Ranga, Petitioner 
v. Lt.. Governor, Delhi and another, Re- 
spondents, 

Constitution of India, Arts, 72 and 161 
whether has 
formulated any uniform standard or 
guidelines by which constitutional power 
under Art, 72 or 161 can be exercised 
— Question one of far-reaching import- 
ance — Supreme Court directed stay 
imposed 
on Other persons until disposal of this 
petition, (Para 4) 


ORDER :— Rule Nisi, We direct that 
the Writ Petition be placed for final 
hearing in the second week of January, 
1982, The petitioner and the respon- 
dents will file their- written submissions. 
on or before the 4th January, 1982. We 
stay the execution of the death sentence 
imposed upon the petitioner Kuljeet 
Singh @ Ranga as also on the co-accus- 
ed Billa. We appoint Shri R., K. Jain 
as amicus curiae on behalf of Billa, 

2. Since the Special Leave Petition 
filed by the petitioner and a Writ Peti- 
tion filed by him thereafter against the 
order of conviction and sentence have 
already been dismissed by us, it would 
be necessary to state briefly the reasons 
why we are issuing a Rule on the pre- 
sent Writ Petition, i 


KY/KY/F141/81/SMA 








_- 2240 S.C, 


3. - Shri .R. K Garg.. who appears on 
behalf of the petitioner, contends that 
the power conferred by Article 72 of 
the ‘Constitution on the President of 
India to grant pardons, reprieves re- 
spites or remissions of punishment or to 
suspend, remit or commute the sentence, 
especially in a case where the sentence 
is one of death, is a power coupled with 
a duty which must: be exercised fairly 
and reasonably, We do not know whe- 
ther the Government of India has for- 
mulated any uniform standard or guide- 
lines by which the exercise of the con- 
stitutional power under Article 72, is 
intended to be or is in fact governed. 
Since the question raised by Shri Garg 
is of far-reaching importance, particu- 
larly from the point of view cf persons 
sentenced to death in respect of whom 
the President is specially empowered to 
exercise his power by clause (c) of Arti- 


-Kuljeet. Singh v. Lt, Governor: Delhi 


‘jected, 


A.LR. ` 


-cle 72° (1), it is necessary that the ques- 


tion must be examined with care. 
4.- As a result of our staying execu- 
tion of the death sentence imposed upon , 


-the aforesaid two accused, it is likely 


that similar petitions will be filed by 
others who are sentenced to death and 
whose petitions to the President or the 
Governor, as the case may be, for com- 
mutation of the sentence have been re-- 
In order to obviate the neces- 
sity for such persons to approach this 
Court, it is necessary to direct that the 
death sentence imposed upon any per- 
son whatsoever whose petition - under 
Article 72 or Article 161 of the Constitu- 
tion has been rejected by the President 
or the Governor, shal] not be executed 
until the disposal of this Writ Petition. 
Notice .of this Rule will go to the At- 
torney General and the Union of India. 
Order accordingly. ~ 
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Jadhav H. Y. v. State Kant 198 (FB) (Oct) 
Jagadish Patil v. State Kant 158 (Sep) 
Jagan Nath v. Bhagwant Singh 
- Punj 183 (Oct) 
Jaggi M. K. v. State Punj 20 (Feb) 
Jaishi v. Salig Ram Him Pra 88 (Jun) 
Jas Bahadur Rai v. Putra Dhan Rai 
Sikkim 121 Qul 
Jitendra v. Sharat Chandra 
Andh Pra 208 Nov) 
Joginder Singh v. State Punj 21 (FB) (Feb) 
Joshi R. M. v. The Reserve Bank of Irdia 


Delhi 46 (FB) Mar) 


Jowela Bai Smt. v. State of Punjab 
Punj 63 (Apr} 
Kalibala Akhuli v. Sambhu Akhulj 


Cal 80 (Jun) 
Kalyan Singh v. Director of Animal Hus- 
bandry Raj 24 (Feb) 


Kamal Kumar Agarwal v. Sales Tax Officer 
Orissa 15 (FB) (Jan) 

Kamruddin v. Abdul Saleem All 134 Aug) 
Ka Phriew Nongrang v. U Nowii Mylliem 
Umlo Gauhati 84 (Jun) 
Karnataka Public Service Commission v. 
N. C. Hugar Kant 89 (FB) (Jun) 


Kunchu Vella v, Kesavan 


l Michael v. Vironi 


Kashmir Shawls Industries v. Commissioner 
of Sales Tax All 2 (FB). (Jan) 
Khusbash Singh Sandhu v. State ` 
Punj 195 ŒB) (Oct) 
Khushwant Singh S. v. New Delhi Municipal 
Commitiee Town Hall Delhi 210 (Nov) 
Khwaja Printing & Process, Pali v. Rajasthan 
State Industrial Development and Invest- 
ment Corporation Ltd. Raj 190 (Och 
Krishna Warrier P. v. Commissioner of In- 
come-tax, Ernakulam Ker 10 (FB) (Jan) 
Kul Bahadur Thapa Chhetri v. Kaziman 
Tamang Sikkim 122 (Jul) 
Ker 167 (Sep) 
Kunjamoni Roy v. Nilamoni Roy (Minor) 
Gauhati 213 (Nov) 


Lad N. B. v. State Madh Pra 65 (FB) (Apr) 
Lakshmaiah K. v. M. Tulasamma 
Andh Pra 174 (Oct) 
Lakshmiammal v. V. K. Sivasubramaniam 
i Mad 171 (Sep) 
Lal Singh v. State Punj 197 (FB) (Oci) 
Lila Wati Datta Smt. v. Karol Bagh Union 
Club (Regd.) Delhi 211 (Nov) 
Lingamma H. B. Dr. (Mrs.) v. State 
Kant 8 (Jan) 
Lokman Dass v. Board of Revenue . 
~- -All 123 (Ju) 
Ludhiana Aggarwala Co-operative Housing 
Society v. Raj Kumar Punj 118 (ul) 


Maddi Devi v. Addl. District -Judge 
All 76 (Jun) 
Madras English Baptist Church v. Govern», 
ment Mad 14 (Jan) 
Magu Rout v. Kulamani Naik 
Orissa 226 (Dec) 
Mahendra Singh ete. v. University of Jodh- 
pur Raj 233 (Dec) 
Majid Pir v. Mohd. Peer J & K 56 (Apr) 
Maksudan Pathak v. Security Officer, Eastern 
Railway, Mughalsarai 
All 191 ŒB) (Oct) 
Maya Jothi v. Ranganayaki Ammal ‘ 
Mad 61 (Apr) 
Mayura Traders y. State Kant 90 (Jun) 
Mazibar Rahman Khan v. Dharma Kanta Das 
Gauhati 47 (Mar) 
Meyers D. Mrs. v. Gora Chand Bural 
Cal 209 (Nov) 
- Ker 91 (Jun) 
Mirsahebmiya Bahadarmiya Sheikh v. State 
Guj 215 (Nov) 
Moinuddin v. 3rd Additional District Judge, 
Fatehpur All 125 (Aug} 
Moolchand v. Mst. Dhanni Raj 188 (Oct) 
Municipal Board v. Sukh Deo Prasad : 
All 235 (Dec} 
Parekh Auto- 
Raj 25 (Feb) 


` 


Municipal Council v. M/s. 
mobiles. at Dangiawas 
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Municipal Council, Bhilwara v. State 
Raj 189 (Oct) 
Madh Pra 58 (Apr) 
Mad 168 (Sep) 
Mad 172 (Sep) 


Munney Mian v. State 
Murugesan v. Sundarlal 
Muthayya M. v. Kamu 
Naganath v. Abdul Wahed 
Andh Pra 138 (Aug) 
Nanda Brothers Exports (P.) Ltd., New Delhi 
v, Shanti Devi Delhi 145 (Aug) 
Nand Lal v. Hukumchand 
Madh Pra 199 (Oct) 
Nathmal Dalichand etc, v. State 
Raj 120 Jul 
National Insurance Company Ltd. v. Bhu- 
dharmull Ramchander Cal 141 (Aug) 
Natwarlal Sankalchand Patel v. State 
Guj 42 (Mar) 
Nehru Place Hotels Limited v. Municipal 
Corporation of Delbi Delhi 148 (Aug) 
New Central Jute Mills Co. Ltd. v. Hari and 
Mahesh (Private) Ltd. Cal 81 (Jun) 
Nirmala Dyeing and Printing Mills Pvt. Ltd. 
v. Regional Provident Fund Commissicner, 
Ahmedabad Guj 51 (Mar) 
Om Sharan v. Bansidhar Raj 202 (Oct) 
Othayeth Nalini v. Beatrice A. Cornel 
Kant 115 (Jul) 
P. G. Textile Mills Limited v. Baroda Muni- 
cipal Corporation Guj 112 (Jul) 
Padmavathamma M. v. Raja Somasekhara 
Chikka Royal Andh Pra 139 (Aug) 
Pandiyan Roadways Corporation Lid., Madu- 
rai v. R. S. R. Transports (P.) Ltd. 
Mad 59 (Apr) 
Parasuramasami Gounder K. T. v. Land Com- 
missioner, Board of Revenue 
; Mad 97 (Jun) 
Parbati Bala Devi v. Smt. Kamini Bala Devi 
Gauhati 212 (Nov) 
Parimal Mitra v. Uday Kumar Saw 
Cal 79 Gun) 
Parkash Kaur Dr. v. Sardar Parkash Singh 
Majitha Punj 231 (ec) 
Parmeshwar Singh v. Ram Singh 
All 77 Gun) 
Parvatham Muthu v. Union of India 
Mad 224 (Dec) 
Peddanaraiah K. v. Special Tahsildar, Auth- 
orised Officer (L. R.) Ongole 
Andh Pra 137 (Aug) 
Ponnusamy v. Tamil Nadu State Wakf Board 
Mad 96 Qun) 
Pradipta Kumar Pattnayak v. Vice-Chancel- 
lor, Utkal University Orissa 62 (Apr) 
Pratap Singh v. State Madh Pra 200 (Oct) 
Prem Singh v. Bank of India 
: ° Punj 71 Gun) 
Pritam Singh v. Collector, Sirse 
Punj 119 (Jul) 
Pushpawati v. United Commercial Bank Ltd. 
Him Pra 52 (Apr) 


Pushraj Puranmall v, Nafar Chandra Jute 
. Mills Ltd. Cal 39 (Mar) 
Pultaswamy Dr. B. v. The Selection Commit- 
tee for Admission to the Post Graduate 

Degree & Diploma Courses 
Kant 156 (Aug) 


Raghavan Nair P. v. A. A. Venkitakrishnan 
Ker 166 (Sep) 

Rajagopala Pillai y. Sub-Collector 
Mad 12 (FB) (Jan) 

Rajesh Gupta’y. Sh. Mahabir Parshad 

Punj 230 (Dec) 

Rajeshwari Devi v. Keshari Devi 
Pat 101 (Jun) 
Raj Kumar v. State Dunj 70 (FB) (Tun) 
Rambhai Mathurbhai Patel v. Ramanlal 
Keshaylal Shah Guj 50 (Mar) 
Ram ‘Jiei Smt. v. Deputy Director of Con- 
solidation, Mainpuri All 31 (Mar) 


Ramji Yadav v. Ramchandra Prasad 
_ Pat 228 (Dec) 
Ram Kishan Lal v, Ramji Lal 
All 127 (Aug) 
Ram Swaroop v. Board cf Revenue 
Raj 186 (Oct) 
Ranchoredass v. Malookcàand 
` Raj 72 (Jan) 
Rangabashyam Naidu v, V. Premkumari 
Mad 175 (Oct) 


‘Rauna International (P.) Ltd. v. Ms. Thakur 


Dass Faqir Chand Delhi 151 (Aug) 
Rehabilitation Ministry Employees Co-opera- 
tive House Building Society Ltd, New 
Delhi v. Union of India Delhi 149 (Aug) 
Rose L, Taur v. State of Karnataka 
Kant 154 (Aug) 
Rudragouwda Basanogouda Harobelovadi 
alias Patil v. Fakirappa Adhiveppa Pujas 
Kant 157 (Sep) 


S. S. and S. N. Goenka v, Union of India 
Delhi 44 (Mar) 
Sadashiv Giri v. Revenue Commissioner, 
` Ujjain Division Madh Pra 225 (Dec) 
Saddig v. State All 74 (FB) (Jun) 
Sahadevan K. v. Taluk Land Board 
Ker 165 (Sep) 
Sahu Smt. v. Sm. Haripr:ya Ojha 
Orissa 17 (Feb) 
Sales Mascarenhas v. Sakharam Shamba 
Satelkar Goa 5 (Jan) 
Salim P. S. v Corporatioa of Cochin 
Ker 161 (Sep) 


Sankara Wariyar A. P. v, President, North 
Malabar District Co-operative Supply and 
Marketing Society Ltd. Ker 92 (Jun) 

Sardar Ali S. v. Union o? India 

Andh Pra 136 (Aug) 

Satyajit Singh v. Smt. Reni Chopra 

All 133 (Aug) 


a 
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Satya Narain v. Smt. Ranna Devi 
All 126 Aid 
Satyanarayana P. In re 
Andh Pra 207 (Nov) 
Shankar Lal v. Panna Lal All 106 (Jul) 
Shanti Narain v. Jai Diyal Punj 184 (Oct) 
Sheo Ram v. Jagjiwan Ali 130 (Aug) 
Shiv Shambhu Sharma v. State 
Pat 180 (Oct) 
Shree Durga Agencies Limited v. Jaipur 
Udyog Limited Cal 237 (Dec) 
Shyam Sunder v. Moda Ram Raj 185 (Oct) 
Sita Ram v. Kanta Devi Him Pra 113 (Jul) 
Sita Ram Khandelwal v. Additional District 
Judge, Kanpur All 135 (Aug) 
Sona Khan v. State Orissa 30 ŒB) (Feb) 
Southern Roadways Ltd. v. Commissioner of 
Income-tax Mad 194 (FB) (Oct) 
Special Officer (Town Planning Committee) 
Corporation of Council v. Narayanadas 
Gupta . Mad 98 (Jun) 
Srinivas K. G. v. K. G. Venkatesh 
Kant 159 (Sep) 
State Bank of India v. Eastern Aluminium 
Fabricators (P.) Ltd. Cal 38 (Mar) 
State of Assam v. Uttara Deka 
Gauhati 239 (Dec} 
State of Bihar v. Ranchi Goshala Society 
Pat 179 (Qct) 
State of Gujarat v. Dushyantbhai Nagjibhai 
Patel Guj 214 (Nov) 
State of Kerala v, John Mariakutty 
Ker 162 (Sep) 
State of Kerala v. Malayalam Planiation Ltd. 
Ker 163 (Sep) 
State of Orissa v. Madhurilata Ray 
Orissa 223 (Nov) 
State of Orissa v. Padmatoli Orissa 16 (Jan) 


` State of Punjab v. Bhagwan Dass Jain 


Punj 54 (FB) (Apr) 
State of West Bengal v. Land Development 
Bureau - Cal 35 (Mar) 
Subhash Pandey v. Chancellor Magadh Uni- 
versity X Pat 99 (Jun) 
Sudamia Devi v. State Pat 19 (Feb) 
Surayaraz Shareef v. State 
Andh Pra 78 (Jun) 


Susil Bose v. Sefali Bose Cal 36 (Mar) 
Swaran Dass v. Shiromani Gurudware Per- 
bandhak Committee Punj 104 (Jun) 
Tafazal Hussain v. Ashulal Sarawgi & Sons 
Gauhati 85 (Jun? 
Takati H. L. v. Regional Transport Officer 
Kant 114 (Jul 
Tamarakulam Vellala Samudhayam Arya 
Kulasekhara Mangai Amman Temple Trust 
v. State Mad 60 (Apr) 
Tantia Construction Co, Pvt. Ltd. v. Union 
of India Cal 82 (Tun) 
Thulasibai Ammal v. Kanna Pandithar 
Mad 222 (Nov) 
Town Municipal Council, Laxmeshwar v. 
Siddalingappa Kant 218 (Nov) 
Uday Singh v. Magadh University 
Pat 18 (Feb) 
Umaid Singh v. Jodhpur University 
Raj 204 (Oct) 
Union of India v. Jagdish Prasad Verma 
All 236 (Dec) 
Union of India v. Lingaraj Dash 
Orissa 227 (Dec) 
Union of India v. Monte de Guirim Educa- 
tional Society Goa 6 (Jan) 
Union of India v. Sanwal Ram Modi 
Cal 140 (Aug) 
United Commercial Bank v. Roop Ram 
Raj 203 (Oct) 
Uttar Pradesh State Road Transport Corpora- 
tion v. Mohamad Zafar All 26 (Feb) 
Valliammal S. v. Commissioner .of Income- 
tax Mad 95 (ŒB) (Jun) 
Vardesh Chander Channa v. Prem Nath 
Delhi 110 (JuD 
Varghese C. I. v. State Ker 192 (FB) (Oct) 
Vidhayaram v, Devlal Madh Pra 93 (Jun) 
Vijayalakshmi R. K. v. C. R. Seshadri 
Kant 9 (Jan) 
Vijaya Prasada Rao V. v. State Transport 
Appellate Tribunal Andh Pra 107 ub: 
Viital Shetty H. v. Annayya Naika 
Kant 153 (Aug 


Yashodanand v. Smt. Bisheshwari Devi 
All 27 (Feb) 


SUBJECT INDEX 


Administrative Law 
—See Tenancy Laws — Kerala Land Reforms 
Act (1964), S. 57 Ker 167 (Sep) 


Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryotwari) 
Act (26 of 1948) 


See under Tenancy Laws. 

Andbra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960) 
See under Houses and Rents, 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) 
See under Tenancy Laws. 
Andhra Pradesh Motor Vehicles Rules 
(1964), R. 212 Gi) (@) Gi), Proviso — Appli- 
cability Andh Pra 107 B (Jul) 
——R. 212 (ii), (a) (vi) — Applicant having 
temporary permit — This does not make him 
ineligible for being award marks under the 


. head of ‘Sector qualification’ 


Andh Pra 107 A (Jul) 


6 é 
Arbitration Act (10 of 1940), S. 2 (a) — 
Arbitration agreement -— Tender submitted 
by partnership firm — Signed by one partier 
who. normally dealt with this work — Rati- 
fication of contract by another partner — 
Effect Delhi 44 A (Mar) 
——S. 2 (a) — Arbitration agreement — 
Ground of vagueness — When not open 

Pat 68 F (Apr) 
——S. 5 — Revocation on ground of bias— 
Reasonable apprehension of bias is sufficient 

Cal 40 A (Mar) 
——S. 5 — Question whether there was 
shortage in goods transported and whether 
in terms of contract contractor was liable for 
such alleged shortages — Not of such com- 
plexity that it should not be left to be de- 
cided by arbitrator Cal 40 B (Mar) 
——S. 8 — Jurisdiction under 

Orissa 227 (Dec) 
-——Ss. 17, 30 — Power of court to decide 
suo motu whether an award was valid on 
the face of it Pat 68 B (Apr) 
———Ss, 17, 33 — Judgment in terms of award 
— Duty of the Court — Explained — Setting 
aside of award — Application for — Neces- 
sity Pat 68 C (Apr) 
——S. 20 — Reference to arbitrator — Dis- 
missal of application on basis of defence — 
Validity Goa 4 (Jan) 
——S. 20 -—- Application under — Reference 


of dispuie between Govt. and Private con- | 


tractor to arbitrator — Objection as to in- 
validity of addendum forming part of main 
contract raised only at the stage of reference 
even though specifically mentioned in ap- 
plication under S. 20 — Not maintainable 
Cal 82 B (Tun) 


-———S. 30 — See also 
(1) Ibid, S. 17 Pat 68 B (Apr) 
(2) Ibid, S. 33 Pat 68- D (Apr) 
——S. 30 — Arbitrator — Power to adjcurn 
is discretionary Delhi 44 B (Mar) 
——S. 30 — Award made beyond time — 
Not invalid or void merely on that ground — 
No objection taken before the arbitrators — 
Award cannot be challenged on the ground 
of having been made out of time . 
Pat 68 E (Apr) 
——S. 33 — See also Ibid, S. 17 
Pat 68 C (Apr) 
——Ss. 33, 30 — Award — Setting aside of 
— Application for — Limitation — MNon- 
filing of application — Effect of 
Pat 68 D (Apr) 
——S. 34 — Stay of suit — Application for 
— Basic disputes in suit, outside the ambit 
of arbitration clause contained in contract ~ 
Suit cannot be stayed Cal 81 Gun) 


Subject Index, A. I. R. 1981 NOC 


Arbitration Act (contd. 

—S. 34 — Arbitration proceedings — - Stay 

~ Application for Cal 140 (Aug) 

——S. 39 (1) (vi) — Court declining to make 

the award rule of the Court — Order ap- 

pealable under S. 39 Pat 68 A (Apr) 

——Sch. I, Para 4 — Arbitrators allowing 

time to expire without maxing award — No 

extension of time sought — Umpire entitled 
to enter into contract Delhi 44 D (Mar) 

Assam Land Records Manual, R. 211 — See 

Transfer of Property Act (1882), S. 123 

Geuhati 213 A (Nov) 

Benami — A ‘deed of transfer’ (Kobala) whe- 

ther a Benami (sham) transaction — Deter- 

mination of Cal 36 B (Mar) 

Bengal Tenancy Act (8 of 1885) ` 
See under Tenancy Laws. 

Bihar Consolidation of Haldings and Preven- 
tion of Fragmentation Act (22 of 1956) 
See under Tenancy Laws. 

Bihar Education Code 
See under Education. 

Bibar Land Reforms Act (30 of 1959) 

See under Tenancy Laws. 


Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition cf Surplus Land) 
Act 1961 (12 of 1962) 

See under Tenancy Law3. 


Bihar Land Reforms Rules (1951) 
See under Tenancy Laws. $ 
Bihar Tenancy Act (8 of 1885) 
See under Tenancy Laws. 
Board’s Standing Orders (Madras), R. 156-A 
(1) (iv) — Punishment imposed on village 
headman or karnam in disciplinary proceed- 
ing — Can be enhanced sy Govt. or Board 
of Revenue under Cl. (iv) 
Mad 12 (FB) (Jan) 
Bombay Provincial Municipal Corporations 
Act (59 of 1949) 
See under Municipalities. 
Bombay Provincial Municipal Corporation 
Rules 
See under Municipalities, 
Bombay Town Planning Act, 1954 (27 of 
1955), S. 68 — Applicability 
: Guj 42 B (Mar) 
Central Sales Tax Act (74 of. 1956) 
See under Sales Tax. 
Civil Procedure Code (5 af 1908), S. 2 (2) — 
“Decree” — Application, pending proceed- 
ings for preparation of “inal decree in suit 
for partition, for amendment of plaint, by 
inserting the word “died” against the party 
who had died after suit, and to make a note 
that the legal representatives are already on 
record — Order allowing the application is 
a “decree” All 29 D (Feb) 
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Civil P, C. (contd) 
——S. 9 — See also Tenancy Laws — Bibar 
Land Reforms Act t4350), S. 35 

Pat 179 C (Oct) 


“—S. 9 — Title suit against Municipality — 
Prayer for temporary injunction as Municipa- 

lity was about to construct a drain on dis- 

puted land — Prayer must fail 

Cal 142 (Aug) 

——S. 9 — T. N. Minor Inams (Abolition 

and Conversion into Ryotwari) Act (30 of 

1963), S. 8 — Ouster of Civil Court’s juris- 

‘diction — Issue of patta under T. N. Act 
30 of 1963 in favour of one of the rival 

claimants — Suit by other for declaration of 

title and recovery of possession — Ma-ntain- 

able — Jurisdiction of Civil Court to decide 

question of title not barred by issue of patta 

$ Mad 175 (Oct) 


——S. 11 — Deed — Construction — Mar- 
riage settlement — Settlement providirg for 
devolution of interest after lifetime ot wife 
on heirs of wife and failing that on heirs of 
settlor — Held document must be construed 
as conferring interest on wife limited ño her 
life and not absolutely Mad 61 (Apr) 
——S. 11 — “Matter directed and sub- 
stantially in issue and has been heard and 
finally decided” — Meaning 
l Delhi 150 A (Aug) 
——S. 11 — Suit for injunction — Suit de- 
creed with adverse finding against plairtiff — 
- Whether adverse finding operates as res judi- 
cata ; i Delhi 150 B (Aug) 
—~S. 11 — Res judicata — Estoppel ‘azainst 
statute — Change in ititerpretation of statute 
by Supreme Court after previous decision — 
Effect — Change in cause of action ~ 
i Delhi 211 :Nov} 
——S. 17 read with S. 120 — Suit prcperty 
situate within jurisdiction of different Courts 
— Part of said property situate within juris- 
diction of Delhi High Court — Held, Delhi 
High Court could, in exercise of its original 
civil jurisdiction, grant relief under S. 17 even 
in respect of suit Property outside its jurisdic- 
tion Delhi 45 (Mar) 
——S. 20 — Fixed deposit with bank - at 
Chandigarh — Depositor now residinz in 
Simla — Bank with branch in Simla — Bank 
is debtor — Suit in Simla by depositor is 
entertainable by Simla Court 
Him Pra 52 ‘Apr) 
=E: 35 — Awarding of costs — Meaning 


Him Pra 87 B Jun) 


—-s. 47 — See also Ibid, O. 6, R. 2 

: Raj 185 C Oct) 
——S. 47 — Compromise decree — Execation 
of _ All 133 C (Aug) 


Civil P, C. (contd. 
—=S. 47, O. 23, R. 3-— Compromise evic- 
tion decree — Executability —- Dominant in- 
tention of parties to compromise — Not to 
create new lease — Plaintiffs’ right to exe- 
cute the decree predominant — Mere en- 
hancement of rent — A new lease could not 
be said to have arisen between parties 

Raj 185 D (Och) 


———-S. 47 — Decree — Executability 


Raj 185 E (Oct) 
——S. 47 — Execution of ex parte decree — 
Failure by decree-holder to make a public - 
deity as a party to suit and to take action 
under S. 69 of Orissa Hindu Religious 
Endowments’ Act — Objection by judgment- 
debtor to execution — No illegal exercise of 
jurisdiction by Court in passing decree — 
Objection rejected by executing Court —~ 
— Held proper Orissa 226 (Dec) 
——Ss. 96, 100-101 — Plea that suit is over- 
valued raised in appeal — Maintainability 
Pat 179 B (Oct) 
oe 100 — See also T. P. Act (1882), Sec- 
tion 53-A ‘Him Pra 113 A Qu) 
——S: 100 — Grant of Goraiti Jagir — 
Finding that grant was burdened with service 
— Finding .of fact — No interference in ge- 
cond appeal Pat 102 C (Jun) 
——Ss. 100, 101 — Second appeal — Sub- 
sequent event — Can be taken note of. 
(Delhi Rent Control Act (59 of 1958), S. 39} 
Delhi 110 B (Jul) 
-——S. 100 — Application for dispensing with 
production of copy of judgment of trial court 
or to grant time for its production, filed with 
appeal-— Attested copy of judgment filed 
before appeal was decided — Held, delay in 
filing attested copy of judgment of trial court 
could be condoned Him Pra 152 B (Aug) 
——S. 100 — New plea — Execution second 
appeal — J. D.’s objection as to validity of 
decree — Objection not taken before Execut- 
ing Court — Objection could not be allow- 
ed to be agitated for the first time in second 
appeal Raj 185 A (Oct) 
——S. 100 — Second appeal — Factum of 
adoption of married males — Concurrent 
finding as to — If could-be disturbed 
Raj 187 B (Oct) 
—S. 100 — Concurrent findings of fact — 
Second appeal is not competent 
Him ‘Pra 216 (Nov) 
—S. 100 - — Question of fact — Plea of 
estoppel and acquiescence is primarily a ques- 
tion of fact and unless it is pleaded it cannot 
be adjudicated All 235 A (Dec) 
——Ss. 100-101 — See also Ibid, S. 96 | 
SOES Pat 179 B (Oct) 
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Civil P, C. (contd) 

w———Ss, 100 and 101 — Second Appeal — 
-Findings of fact of lower appellate Court — 
Interference Punj 23 B (Feb) 


=—-Ss. 100-101 — Plea of irrevocable or 
permanent licensee — Plea of fact — Not 
raised in lower Courts — Cannot be raised 
for the first time in second appeal 
; Sikkim 121 (Jul 
, =——-S. 103 — Second appeal — Power of 
High Court to determine issue of fact — 
Extent Delhi 110 A (ul) 
———S. 107 — Limitation Act (1908), Art. 142 
=- New plea — Plea of adverse possession 
not raised in pleadings in a suit for possession 
‘based on tite — If can be permitted at ap- 
pellate stage Raj 188 A (Oct) 
_-—-—§. 107 — First appeal — Objection about 
mode of proof cannot be raised at appel-ate 
stage ` Raj 188 B (Oct) 
-—S. 115 — See Houses and Rents — West 
Bengal Premises Tenancy Act (1956), S. 17 
(1), (2), (3) Cal 108 (Jul) 
-——S. 115 — See Tenancy Laws — Kerala 
Land Reforms Act (1964), S. 103 
Ker 91 A (Jun) 
——S, 115, O. 38, Rr. 5, 6 (2), O. 43, R. 1 (q) 
— Order of attachment before judgment — 
Application Sy defendant that he is prepared 
to furnish security and truck be released from 
attachment — Order rejecting such applica- 
tion falls under R. 6 (2) of O. 38 and is ap- 
pealable under O. 43, R. 1 (q) — Hence revi- 
sion under S. 115 is not maintainable 
Punj 71 (Tun) 
-——§. 115, 0. 18, R. 11 — Revision: — Pre- 
emption suit — Questions put by pre-emp-ors 
to witness disallowed — Application to akow 
such questions — Rejected — Revision against 
such order — Not maintainable 
Cal 80 (Tun) 
——S. 115, O. 33, Rr. 5 (d) and 7 — Leave 
to sue in forma pauperis — Plea that ap- 
plication should have been. rejected in limine 
under R. 5 (d) not raised at the hearing of 
application — Cannot be raised in revision 
under S. 115 against order granting applica- 
tion Sikkim 122 B Jul) 
‘——§. 115, O. 33, R. 1 — Leave to sue in 
forma pauperis — Order granting application 
amounts to “case decided” — Revision agzinst 
. maintainable Sikkim 122 A (Jul) 
-———§, 115 (1) (c) — Well settled law posi- 
tion as also admitted factual position lost 
, Sight of by Courts below in proceedings for 
' interim injunction — Courts below, held, bad 
‘ exercised jurisdiction with material irregula- 
rity and illegality so as to entitle petitioner to 
_ invoke revisional powers of High Court _ 
l Delhi 43 C (Mar) 


Civil P. C. (contd.) f 
»—S, 120 — See Ibid, S. 17 
' ' Delhi 45 (Mar) 

-——S. 151 — See also Ibid, O. 6, R. 17 
B Raj 203 (Oct) 
-——S. 151 — Inherent powers — Exercise of 
— Temporary injunction granted under 
O. 39, R. 1, C. P. C. — Implementation of 
injunction order — Court directing police to 
aid the party — Legality Him Pra 88 (Jun) 
——S, 151, O. 11, R. 21 — Defence struck 
‘out under O. 11, R. 21 — Order not appeal- 
“able — Application under S. 151 is maintain- 


able Cal 209 C (Nov) 
-——O. 1, R. 1 — See Partnership Act (1932), 
S, 17 Cal 39 C (Mar) 


-——O. 1, R. 10 — See also Tenancy Laws 
— Punjab Security of Land Tenures Act 
(1953), S. 33 (2) (ii) Punj 182 (Oct) 
——O. 2, R. 2 — Bar of suit — Shops con- 
structed by A in front of B’s house obstruct- 
ing his right of frontage and passage — First 
suit by B for demolition of constructions con- 
fined only to 2 shops — Held subsequent suit 
for relief in respect of remaining shops was 
not barred by: O. 2, R. 2, since cause of 
action in case of continuing wrong was sepa- 
rate for each shop 
——O. 3, R. 1 — See Ibid, O. 23, R. 3 
Ali 133 A, B (Aug) 
——O. 3, R. 4 — See Ibid, O. 6, R. 17 
All 125 A (Aug) 
—O. 6, R. 2 — See also 


(1) Houses and Rents — Andh, Pra. Build- ` 


ings (Lease, Rent and Eviction) Con- 
trol Act (15 of 1960), S. 10 (3) (a) (iii) 
(b) Andh Pra 138 A (Aug) 
(2) Representation of the People Act (1951), 
S. 123 (2) All 205 B (Nov) 
(3) Tenancy Laws — Bengal Tenancy Act 
(1885), S. 180 Cal 109 (Jul) 
——O. 6, R. 2 — Suit for specific perform- 
ance — Plaintiff must plead his continuous 
readiness and willingness to perform his part 
of contract Orissa 17 B (Feb) 
——O. 6, R. 2 — Suit by landlord for evic- 
tion of tenant — Pleadings — Expression 
“defaulter” in plaint —- Held, it implied that 
defendant had neither paid rent, nor offered 
rent to plaintiff Raj 185 B (Oct) 
——O. 6, R. 16 — See : 
(1) Representation of the People Act (43 of 
1951), S. 87 Punj 231 B; D (Dec) 
(2). Representation of the People Act (1951), 
S. 123 Punj 231 C, E, G, H (Dec) 
(3) Representation of. the People Act (43 of 
1951), S. 123(3) ' Punj 231 F (Dec) 
——O. 6, R. 17 and O. 3, R. 4 — U. P. 
(Temporary) Control of Rent and Eviction 
Act (3 of 1947), S. 3 (1) — Suit by Landlord 


t 


All 235 C (Dec). 


+ 
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“to evict tenant —- Amendment of plaint — 


Defect in presentation — Legality 
All 125 A (Aug) 
—O. 6, R. 17 and S. 151 — Amendment 
of plaint seeking to add new ground of evic- 
tion — If could be allowed Raj 203 (Oct) 
——O. 7, R. 3 — Suit for recovery of pos- 
session of immovable property — From de- 
scription of property parties understandimg as 
to which property formed subject matter of 
suit — No prejudice caused by vagueness of 
description — Suit not liable to be dismissed 
on that ground Pat 179 A (Oct) 
——0O. 8, R. 6 — See Arbitration Act (2940), 
S. 34 Cal 81 (Jun) 
——0O. 11, R. 21 — See also 
(1) Ibid, S. 151 Cal 209 C (Nov) 
(2) Houses and Rents — West Bengal Pre- 
mises Tenancy Act (1956), S. 17 (2) 
(2-A) 3 Cal 209 A (Nov) 
—oO. 11, R. 21 — Order under — Should 
not be passed unless there is obstinacy, con- 
tumacy or wilful attempt to disregard Caurt’s 
order — None of the three contingencies 
arose in the instant case Cal 209 B (Nev) 
—0O. 14, R. 1 — Non-framing of certain 
issues — Could not be a ground for setting 
aside decree unless prejudice established 
All 236 B (Dec) 
——0O, 14, R. 2 — See Representation of the 
People Act (43 of 1951), S. 87 
Punj 231 B tDec) 
——O. 16, R. 1 — See Houses and Renis — 
Delhi Rent Control Act (1958), S. 14 (1) (a) (b) 
Delhi 143 A (Aug) 
—O. 17, R. 1 — See also Houses and 
Rents — Delhi Rent Control Act (59 of 
1958), S. 14 (1) (a) (b) Delhi 143 A (Aug) 
——O. 17, R. 1 — When Court may adjourn 
Gauhati 48 (Mar) 
——O. 18, R. i — See Ibid, S. 115 


Cal 80 -Jun) 
—O. 20, R. 4 (2) — Suit for recovery of 
loan — Plaintiff proving admission by zom- 


pany and guarantors of their liability to pay 


off dues — Held, that plaintiff was enitled 
to decree claimed in suit Cal 38 (Mar) 
——O. 20, R. 7 — See Court-fees and Suits 
Valuations — Court-fees Act (1870), S. 28 
Guj 215 (Nov) 
—O. 21, R. 6 — See Court-fees and Suits 
Valuations — Court-fees Act (1870), S, 28 
- Guj 215 (Nov) 
——O. 21, R. 17 — See Tenancy Laws — 
Rajasthan Tenancy Act (1955), S. 230 
Raj 186 Oct) 
—O. 21, R. 89 — Application under F.. 89 
made by judgment-debtor — Requisite de- 
posit made by co-judgment-debtor who is 


Civil P, C. (contd.) 

also son of judgment-debtor — Such deposit 

can be ‘treated as being on behalf of J. D. 
Punj 183 (Oct} 

———-O, 22, R. 10 (2) — See Houses and Rents 

— West Bengal Premises Tenancy Act (1956), 

S. 13 Cal 79 C (Jun) 


-——0O. 22, R. 12 — Execution of sale deed 
— Title to property, to pass on payment of 
consideration — Delivery of possession on 
assurance of Vendee about payment — Failure 
fo make payment by vendee — Vendor would 
be entitled to recovery of possession — 
Alternative relief about payment of considera« 
tion, not granted Pat 228 (Dec) 
——O. 23, R. 3 — See also Ibid, S. 47 ; 
Raj 185 D (Oct) 
-——O. 23, R. 3 and O. 3, R. 1 — Word 
“parties” in expression “in writing and signed 
by the parties” in O. 23, R. 3 includes duly 
constituted agent of party in view of O. 3, 
R. 1 — Compromise petition under O. 23, 
R. 3 signed by agent of party is valid 
All 133 A (Aug) 
-—0O. 23, R. 3 and O. 3, R. 1 — Suit by A 
against B filed in Court X transferred to 
Court Y — While suit was pending in Court 
Y, A executing power of attorney authorising 
C to file compromise petition in suit against 
B pending in Court X — Mere wrong de- 
scription of Court in power of attorney held 
would not vitiate power All 133 B (Aug) 
—— 0O. 23, R. 3, S. 47 — Suit for eviction 
— Compromise — Satisfaction of the Court 
— Existence of ground of eviction — De- 
termination — Mode — Decree — Validity 
Raj 185 C (Oct) 
=O, 33, R. 1 — See also Ibid, S. 115 
Sikkim 122 A (Jul) 


— 0. 33, R. 1 — Application to sue as an 
indigent person — Grant of — Considera- 
tions Mad 170 (Sep) 
oe 33, R. 5 (d) — See also Ibid, S. 115 
Sikkim 122 B (Jul) 


——O. 33, R. 5 (d) — Leave to sue in forma 
pauperis — Cause of action — Whether made 
out — Determination of — Should only be 
on basis of allegations made in application 
Sikkim 122 C (Jul) 


——O. 33, R. 6 — Notice to Government 


Pleader — No appointment of Government 
Pleader — Compliance of sending notice im- 
possible — Order passed without notice — 
Maintainable Sikkim 122 D (Jul) 


—O, 33, R. 7 — See Ibid, S. 115 
Sikkim 122 B (Jul 


——O, 33, R. 7 (1) — Applicant present but 
not his counsel — Dismissal of application 
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without examining the applicant illegal 
All 134 (Aug) 
——O. 38, R. 5 — See Ibid, S. 115 
Punj 71 (un) 
—— O. 38, R. 6 (2) — See Ibid, S. 115 
Punj 71 (Jun) 
— O. 39, Rr. 1 and 2 — Temporary injunc- 
tion — Matters to be considered — Refusal 
of injunction Raj 201 A (Oct) 
——O. 39, Rr. 1 and 2 Order refusing 
temporary injunction — Appeal — Interfer-. 
ence when permissible Raj 201 B (Oct) 
——O. 39, R. 2 — See Ibid, O. 39, R. 11 
Raj 201 A, B (Oct) 
—O. 39, R. 2-A (All) and O. 43, R. 1 @& 
— Appeal against order refusing to take 
action under O, 39, R. 2-A, filed on 4-9-1976 
— Provision for such appeal under amended 
R. 1 @) of O. 43 came into force on 1-2-1977 
— Appeal not maintainable All 77 (Tun) 
—O., 39, R. 4 — Vacating of temporary in- 
junction — Society registered under Punjab 
Co-operative Societies Act, 1961 —- Election 
programme for election of office-bearers of 
managing committee — Publication of — 
Suit for restraining holding of election of 
Society Grant of ad interim injunction 
staying election — Held that whenever elec- 
lions are fixed they should normally be al- 
lowed to be held — Stay vacated 
Punj 118 Jul) 
—O, 40, R. 1 — Partnership suit — Ap- 
pointment of receiver ' Kant 159 A (Sep) 
——O. 40, R. 1 — Appointment of receiver 
— Partnership suit — Fact that administrator 
has been appointed in respect of estate of 
one deceased partner is no ground for re 
fusing to appoint receiver under O. 40, R. 1 
Kant 159 B (Sep) 
O. 40, R. 1 — Who may be appointed 
receiver Kant 159 C (Sep) 
O. 41, R. 1 — Order granting tempcrary 
injunction — Interference in appeal 
Delhi 144 B (Aug) 
——O. 41, R. 3-A (3) — See Ibid, O. 41, 
R. 11 - Andh Pra 174 (Oct) 
——O, 41, R. 4 — Suit for partition — Ap- 
plicability of provisions of O. 41, R. 4 
Mad 172 A (Sep) 
—O. 41, Rr. 11 and 3-A (3) — Application 
for condonation of delay in filing an appeal 
to High Court — Another application for 
grant of interim stay of execution of dz2cree 
— Maintainability Andh Pra 174 ‘Oct) 
——O. 41, R. 23 — Remand of case — Trial 
. Court has power to decide entire suit’ afresh 
All 236 A (Dec) 
x= 36, 43, R. 1 (q) — See Ibid, S. 115 


Subject Index, 
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——O. 43, R. 1 (7) — See Ibid, O. 39, R. 2-A 
All 77 (Jun) 
Civil Services — Promotion — Retrospective 
operation See Constitution of India, 
Art. 310 Punj 117 B ŒB) (Jul) 
Companies Act (1 of 1956), S. 211 See 
Companies (Profits) Surtax Act (1964), Sch. 2, 
R. 1 and Expla. Mad 194 (FB) (Oct) 
—~—S. 217 — See Companies (Profits) Surtax 
Act (1964), Sch. 2, R. -1 and Expln. 
Mad 194 (FB) (Oct): 
Sch, VI, Part 1 — See Companies (Pro- 
fits) Surtax Act (1964), Sch. 2, R. 1 & Expln. 
Mad 194 (FR) (Oct) 
Companies (Profits) Surtax Act (7 of 1964), 
Sch. 2, R.-1 and Expln. —.Computation of 
capital for purpose of Sch. 2 — Proper mode. 
(1979) 117 ITR 534 (Mad) (FB) and 1979 
Tax LR NOC 99 (Mad), Overruled; (1979) 
120 ITR 512 (Andh Pra) and 1977 Tax LR 
NOC 125 (Guj), Dissented from 
Mad 194 (FB) (Oct) 


Constitution of India, Pre. — See Interpreta- 
tion of Statutes — Constitution 
Andh Pra 207 B (Nov) 
——Art. 12 — See Ibid, Art. 226 
Kant 217 (Nov) 





——Art, 14 — See also 
(1) Ibid, Art. 226 Kant 217 (Nov) 
(2) Education — Jodhpur University Ord- 
inances — Ordinance No. 35 

Raj 233 B (Dec) 
(3) Haryana State Prosecution Legal Ser- 

vice (Group A) Rules (1979), R. 9 
Punj 22 C (FB) (Feb) 
(4) Panchayats — Punjab Panchayat Sa- 


mitis & Zilla Parishads Act (1961), 
s. 65 ` Punj 181 E (Oct) 
(5) Municipalities — Kerala Municipal 


Corporation Act (1961), S. 171 (2) 

Ker 220 (Nov) 

(6) W. B. Land Development and Planning 
Act (1948), S. 8 (1), Proviso (b) 

Cal 35 (Mar) 
Art. 14 — Admission to Post-Graduate 
courses in Government Medical College — 
Procedure adopted by Selection Committee 
if has resulted in discrimination 





Kant 8 (Jan) 
——Art. 15 — See Ibid, Art. 226 
Kant 217 (Nov) 
——-Art. 16 — See Haryana State Prosecution 
Legal Service (Group A) Rules (1979), R. 9 
Punj 22 (FB) (Feb) 
——Art. 19 (1) (g) and (6) — See Motor 
Vehicles Act (1939), S. 129-A 
Andh Pra 136 A (Aug) 
——Art. 21 See Ibid, Art, 226 
Punj 196 A (FB) (Oct) 


K 
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——Art. 26 — See Tamil Nadu Religious and 
Charitable Endowments Act (22 of 1959), 
S. 92 Mad 60 (Apr) 


7 Art. 31-A — See Tenancy Laws — Raja- 


sthan Tenancy Act (3 of 1955), S. 30-B 

Raj 232 A (Dec) 
——Art. 31-A — See Tenancy Laws — Raja- 
sthan Tenancy Act (1955), S. 30-B 


Raj 232 A (Dec) . 


Art. 31-B — See W. B. Land Develop- 
ment and Planning Act (1948), S. 8 (1), Pro- 
viso (b) ` Cal 35 (Mar) 
——-Art. 133 — Leave to appeal to Supreme 
Court — Case involving no substantial ques- 
tion of law of general importance — Leave 
would not be granted Andh Pra 107 C Cul) 


——Art. 133 — Question whether S. 129-A 
of Motor Vehicles Act is ultra vires the Con- 
stitution on the ground that it infringes. Arti- 
cle 19 (1) (g) of the Constitution is a sub- 
stantial question of law —- Leave to appeal 
to Supreme Court granted 
, Andh Pra 136 B (Aug) 
—Art. 133 — Leave to appeal to Supreme 
Court — When can be refused 
Mad 172 C (Sep) 
—Art. 133 — Leave for appeal — Case 
turned up on peculiar facts, and not involv- 





ing substantial question of law of general 


importance — High Court declined to cer-ify 
the case 
-——Art. 133 RS — Goa, Daman and Diu 
Grant-in-Aid Code for Secondary Schcols 
and Colleges and other Educational Inst.tu- 
tions except the Primary Schools (1963) Rules, 
R. 74 (3) and Proviso — Certificate for filing 
appeal to Supreme Court under Art. 133 (1) 
— Question whether particular rule is vicla- 


„ tive of Art. 30 — Ample guidance available 
4 from Supreme Court rulings — Leave to ap- 


peal refused Goa 6 A (Jan) 
Art, 162 — See Criminal P. C. (1974), 
S. 378 Punj 197 ŒB) (Cct) 
—— Art. 162 — See Rajasthan Fisheries Act 
(1953), S. 5 Raj 24 A (Feb) 
——Art. 226 — See also 

(1) Ibid, Art. 309 All 191 A (FB) (Cet) 
(2) Co-operative Societies — Karnataka 
Co-operative Societies Act (1959), Sec- 
tion 30-A- Kant 158 C (Sep) 

(3) Criminal P. C. (2 of 1974), S. 378 
Punj 197 (FB) (Cct) 
. (4) Karnataka Motor Vehicles (Taxation 
on Passengers and Goods) Act (1961), 
8.3 > ‘Kant 155 (Aug) 
(5) Motor Vehicles Act (4 of 1939), Sec- 
tion 129-A Andh Pra 136 A (A.g) 





Raj 232 C (Lec): 


Constitution of India (contd.) 
(6) Panchayats — Rajasthan Panchayat 
Act (1953), S. 17 (1) {a) 
Raj 73 (Jun) 
o Rajasthan Fisheries Act (1953), S. 5 
Raj 24 A (Feb) 
—Art. 26 — Use of unfair means on 
large scale by examinees at Examination 
Centre — Cancellation of examination — Re- 
examination ordered — No examinee con- 
demned — Order was not quasi-judicial nor 
ensuing civil consequences entailing right to 
examinee of hearing Pat 18 (Feb) 
Art. 226 — Partnership firm — Prejudi- 
cially affected by octroi charges — Held the 
Firm has locus standi to file writ petition 
Raj 25 A (Feb) 
——Art, 226 — Permanent permit holder 
under the Motor Vehicles Act might be per- 
son aggrieved by grant of temporary permits 
on the route and therefore can maintain 
petition under Art. 226 — Yet his suit for 
permanent injunction should answer any of 
the conditions under S. 38 (3) of Specific 
Relief Act All 26D (Feb) 
— Art. 226 — Rules for selection of candi- 
dates for admission to post-graduate course 
in Medical Colleges of Andhra Pradesh, 
Rr. 10 (b) (j) and 19 — Admission to M. D. 
course — Provisional selection for 
Andh Pra 33 (Mar) 
——Art, 226 — Whether Reserve Bank of 
India (Staff) Regulations are statutory in 
nature — Whether rights under them can be 
enforced by way of writ petition 
Delhi 46 (FB) (Mar) 
——Art: 226 — Natural justice — Univer- 
sity examination — Use of unfair means by 
candidate Orissa 62, (Apr) 
Art, 226 — Mandamus — Writ against 
statutory body (Municipal Corporation) — 
Who can apply — “Person aggrieved” — 
Who is . Andh Pra 78 A (Jun) 
Art, 226 — Alternative remedy — Sec- 
tion 679 Hyderabad Municipal Corporation 
Act (2 of 1956) providing for revision — 
Writ if maintainable Andh Pra 78 B (Jun) 
—Art. 226 — Exercise of jurisdiction under 
Andh Pra 78 C (Jun) 
—Art, 226 — Writ petition — Findings 
recorded by Court below found correct — 
High Court has little scope for determining 
facts by reapproiml of evidence 
Madh Pra 94 D (Jun) 
—Art. 226 — Writ against University — 
Applications invited for. part-time lecturers 
for 1980 — Petitioner selected. to post but 
not appointed due to subsequent decision of 
authorities to enforce, for -first time, resolu- 
tion of 1972 and for U.G.C. guideline of 











12 


Constitution of India (contd.) 
1978 which prohibited candidates who had 
already served for 2 terms or 6 years from 
being recruited to post — Held, University 
was estopped from enforcing resolution and 
guideline after selection was made, and, 
hence, petitioner’s selection could not be 
withdrawn Orissa 116 (Jul) 
——Art. 226 — Non-disclosure of material 
facts — Relief in writ jurisdiction 
Delhi 148 A (Aug) 
— Art. 226 — Bar to writs 
Delhi 148 B (Aug) 
Art. 226 — Administrative decision — 
Cannot be at variance with or contrary to 
provisions of any Act. Delhi 149 A (Aug) 
——Art. 226 — Admission to Medical Col- 
lege — Application in alternative for admis- 
sion to two different courses — Is maintain- 
able Kant 156 (Aug) 
——Art. 26 — Certiorari — Writ petition 
challenging Govt. Notification replacing 
Board and appointing Special Officer — Dis- 
cretion of Court to withhold relief 
` Kant 158 D (Sep) 
——Arts. 226, 21 — Habeas corpus — Cah- 
not be isszed against appellate judgment of 
High Court itself — Convict undergoing im- 
prisonment — Order’ of conviction cannot be 
challenged as erroneous in habeas corpus 
proceeding Punj 196 A (FB) (Oct) 


——Art. 226 — Hebeas Corpus — Errone- 
ous order of Criminal Court becoming final 
— Habeas corpus cannot be issued to cor- 
rect it — Remedy is to file appeal to High 
Court or Supreme Court or to approach 
State Government Punj 196 B (FB) (Oct) 
Arts. 226, 12, 14 and 15 — Admission 
to Private Medical College — Specified num- 
ber of seats to be filled by Government — 
Candidates selected by Committee established 
under Statute — College is bound to admit 
such selected candidates — Writ of manda- 
mus can issue Kant 217 (Nov) 


Art. 226 — Natural justice — Govern- 
ment seeking to auction certain property on 
allegation that it belongs to public temple — 
B in possession of property sought to be auc- 
tioned — B even if trespasser in opinion of 
Government, is entitled to have notice of 
proclamation and consequently, opportunity 
of bearing Madh Pra 225 A (Dec) 
—Art. 226 — Writ petition — Locus standi 

- Madh Pra 225 B (Dec) 
——Art. 227 — High Courts power of 
- superintendence Delhi 143 B (Aug) 
—— Art. 233 (2) — Appointment of District 
Judge — Appointment by way of promotion 
of Subordinate Judge — Not contrary to 
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provisions of Art. 233 (2) 

Andh Pra 207 A (Nov) 
——Art. 245 — See 


(1) Education — Punjabi University Act . 


(1961), S. 9-A Punj 234 B GB) (Dec) 


(2) Panchayats — Punjab Panchayat Sa- 
mitis and Zilla Parishads Act (1961), 


S. 65 ; Punj 181 A (Oct) 

(3) Words and Phrases — “Assign” and 

_ “delegate” All 1 B ŒB) (any 
——Art. 254 — See Motor Vehicles Act 


(1939), S. 58 (2), Proviso 2 Mad 169 C (Sep) 
— Art 276 {2) — See Panchayats — Pun- 
jab Panchayat Samitis and Zilla Parishads 
Act (1961), S. 65 Punj 181 A (Oct) 
——Art. 299 (1) — Agreement between Gov- 
ernment and Private Contractor — Govern- 
ment Officer signing the addendum without 
expressing words ‘on behalf of Presiden? — 
Authority empowered to execute original 
agreement — Addendum is in due compliance 
of requirements of Art. 299 (1) 
: Cal 82 A (Jun) 
——Art. 309 — See also : 
(1) Ibid, Art. 311 
. Punj 64 A, B (FB) (Apr) 
(2) Kerala State and Subordinate Services 
Rules (1958), R. 27 (©) 
Ker 192 (FB) (Oct) 
(3) Punjab Demobilized Indian Armed 
Forces. Personnel (Reservation of 
Vacancies in. the Punjab Civil Service 
(Executive Branch) Rules (1972), R. 4 
(1) Punj 195 (ŒB) (Oct) 
——aArts. 309, 311 — M. P. Agricultural Ser- 
vices Rules (1966), Rr. 14, 15, 16 — Ad hoc 
promotion — During this interim arrange- 
ment Rules (1966) coming into force — De- 
partmental Promotion Committee constituted 
under the Rules finding employee unsuitable 
for promotion Reversion to substantive 
post — Not unjustified ` 
; Madh Pra 65 (FB) (Apr) 
—Arts. 309 and 226 — Railway Protection 
Force Rules (1959), R. 47 — Dispensing with 
enquiry under — Satisfaction of disciplinary 
authority — Objective and not subjective — 
Justiciable All 191 A (ŒB) (Oct) 
Arts. 309, 311 (2), Proviso (b) — Rail- 
way Proiection Force Rules (1959), R. 47 — 
Dispensing with enquiry under — Reasons 
therefor cannot be correlated with merits of 
the case ` All 191 B (ŒB) (Oct) 
——Art. 309, Proviso — Haryana State Pro- 
secution Legal: Service (Group A). Rules 
(1979), Rr. 9 and 19 —'Retrospectivity of the 
Rules cannot be assailed — Rules framed 
under. Proviso to Art, 309 can operate with 
‘retrospective effect Punj 22 A ŒB) (Feb) 
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Constitution of India (contd.) 
——Arts. 310 and 311 — Promotion — Re- 
trospective operation. (1980) 1 Serv LR 352 
(Punj), Overruled; C. W. P. No. 1115 of 1372, 
D/- 20-2-1978 (Punj & Har), Reversed 

i .Punj 117 B (FB) Jul) 


K —Art. 311 — See also 


tions (1955), Regn. 6 (iii) 


(1) Ibid, Ari. 309 
Madh Pra 65 (FB) (Apr) 
(2) Ibid, Art. 310 Punj 117 B ŒB) Ju) 
(3) Education — Punjabi University Act 
(1961), S. 9-A Punj 234 C (FB) (Dec) 
(4) Punjab Demobilized Indian Arned 
Forces Personnel (Reservation of 
Vacancies in the Punjab. Civil Service) 
(Executive Branch) Rules (1972), R. 4 
(9) Punj. 195 (FB) (Dct) 
——Arts. 311, 309 — Presidential Order D/- 
3-5-1977, Paras 3, 5 — Ad hoc Government 
employee — Regulation of service — Mis- 
conduct subsequent to 31-3-1977 can also be 
taken into consideration. (1978) 2 Serv LR 
122 (Punj), Overruled 
Punj 64 A (FB) (apr) 
—Arts. 311, 309 Presidential Oz-der 
dated 3-5-1977, Paras 1 to 3 — Ad hoc Gov- 
ernment employee Appointment purely 
temporary —- Regularisation-is:only by way 
of concession Punj 64 B (ŒB) (Apr) 
—Ari, 311 (2), Proviso (b) — See Ibid, 
Art. 309 All 191 B (ŒB) (Oct) 
——Art. 318 — See Indian Administrative 
Service (Appointment by Promotion) Regula- 
tions (1955), Regn. 6 (iii) , 
Punj 103 (FB) (un) 
——Art. 320 — See Indian Administrative 
Service (Appointment by Promotion) Regala- 


Punj 103 (FB) (un) 
——Art. 351 — Jodhpur University Act 
(17 of 1962), S. 24 (1) — Amendment in 

Ordinance 35 — If violative of Art. 351 
Raj 204 A (Oct) 
Contract Act (9 of 1872), S. 2 (d) — See 

Negotiable Instruments Act (1881), S. 113 
i Cal 39 B (Mar) 

—¥S. 49 — See Civil P. C, (1908), S. 20 
f Him Pra 52 (Apr) 

——§. 55 —— See also Ibid, S. 74 

i All 129 E (Ang) 
——Ss. 55 and 74 — Contract by A vith 


‘Govt. to construct bridge within speciñed 


period — Under contract time to be deened 


as essence of contract — Delay in comple-. 


tion of work — Effect All 129 C (Aug) 
—Ss. 55 and 74 — Contract by A with 
Govt. to construct bridge within specified time 
— Under contract power to extend time linit 
vested in Chief Engineer of Govt. — Execu- 
tive Engineer cannot extend time 

All 129 D (Aag) 


Contract Act (contd.) 
——S. 63 — See Arbitration Act (1940), Sec- 
tion 20 Goa 4 (Jan) 
——S. 73 Explanation — Breach of contract 
— Damages Delhi 44 C (Mar) 
——S. 74 — See also Ibid, S. 55 
All 129 C, D (Aug) 
—Ss. 74 and 55 — Contract by A with 
Govt. to construct bridge on river within 
fixed date — Delay — A held was liable for 
compensation for delay in completing work 
; All 129 E (Aug) 
——S. 196 — See Arbitration Act (1940), Sec- 
tion 2 (a) Delhi 44 A (Mar) 
——S. 197 —.See Arbitration Act (1940), 
S. 2 (a) Delhi 44 A (Mar) 
CO-OPERATIVE SOCIETIES 
~—Guijarat Co-operative Societies Act (10 of 
1962), S. 167 — Suit against Co-operative 
Housing Society registered under the Act — 
Non-compliance of mandatory provisions of 
Section 167 cannot be waived by Society — 
No waiver by Registrar — Suit is not main- 
tainable * Guj 50 (Mar) 
—Karnataka Co-operative Societies Act 
(11 of 1959), S. 29-A (2) — Scope and inter- 
pretation Kant 158 A (Sep) 
——S. 30-A — See also Constitution of 
India, Art. 226 | Kant 158 D (Sep) 
—-S. 30-A — Govt. Notification replacing 
Board and appointing Special Officer — If 
S. 30-A could be invoked Kant 158 B (Sep) 
——S. 30-A — Power to appoint Special Offi- 
cer replacing Board — Rules of natural jus- 
tice apply Kant 158 C (Sep) 


Kerala Co-operative Societies Act (21 of 
1569), S. 69 — Reversion of employee of So- 
ciety under its bye-laws —- Reference to Re- 
gistrar — Bye-laws have no statutory force 
— Order of reversion cannot be interfered 
with by Registrar Ker 92 A (Jun) 


——S. 69 (4) — See Ibid, S. 82 

Ker 92 B (Jun) 
——Ss. 82, 69 (4) — Order under S. 69 (4) 
by Registrar — Appeal against to Tribunal 
— Not maintainable Ker 92 B (Jun) 





Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valuations. 
COURT-FEES AND SUITS VALUATIONS 
—Conurt-fees Act (7 of 1870), S. 28 — Draw- 
ing up of the decree cannot be stayed pend- 
ing payment of deficit court-fee 

Guj 215 (Nov) 
—Tamil Nadu Conrt-fees and Suits Valuation 
Act (14 of 1955), S. 25 (a) read with S. 52 
Explanation I — Suit for declaration of title 


i4 


Court-fees & Suits Valuations — T. N. 
Court-fees & Suits Valuation Act (contd.) 
and possession of property — Suit filed by 
Wakf Board by paying fixed court-fee under 
concession granted by Government — Held 
fee payable in appeal being fee “pavable” 
and not ‘paid’ in the trial Court defendant in 
appeal cculd not get concession of fixed 
court-fee while filing memorandum of appeal 

Mad 96 (Jun) 

——S. 52, Expln. 1 — See also Ibid, S. 25 (a) 

l Mad 96 (Jun) 

‘——S, 52, Explanation: I — Suit for parti- 
tion -and separate possession — Final decree 

with a provision for owelty — Appeal against 

— Court-fee payable — Explanation I to 

S. 52 attracted Mad 222 (Nov) 


Criminal Procedure Code (2 of 1974), 5. 116 
(3) — Interim bond — Order as to —- When 
can be passed — Nature of enquiry. 1970 
Cri LY 1378 (Ori) and 1967 Cri LJ 1166 
(Ori), hekd no longer good law in view of 
1971 Cri LJ 1715 (SC) and 1971-Cri LJ 1720 
(SC) Orissa’ 30 A (FB) (Feb) 
——S. 116 (3) and (6) — Commencement of 
inquiry — Starting point. 1978 Cri LJ 124 
(Orissa) and (1972) 38 Cut LT 1133 and 1978 

Cri LJ 1307 (Orissa), Overruled 
Orissa 30 B (FB) (Feb) 
—~—§. 125 — See J. & K. Criminal P. C. 
(1989 Svt.), S. 488 
——S. 150 (1) (b) — Magistrate disagreeing 
with final report and taking cognizance — 
Main basis being F. I. R. and case diary — 
Cognizance must be deemed to have been 
taken under S, 190 {1) (b) All 206 A (Nov) 
——Ss. 200, 204 — Cognizance takeri under 
S. 190 (1) (c) — Chap. 15 has no application 
— Chap. 16 applies and Magistrate can 

straightway issue process under S. 204 

All 206 B (Nov) 

——S. 2C4 — See Ibid, S. 200 
All 206 B (Nov) 
——S. 254 — Injury report filed by prosecu- 
tion — Genuineness of report admitted by 
accused — Report is admissible as substan- 
tive evidence All 74 A (FB) (Jun) 
S. 294 — Post-mortem report — Ac~ 
cused admitting genuineness of report filed 
by prosecution — It can be read as substan- 
tive evidence. 1979 Cri LJ 236 (All), Overs 
ruled; 1980 Cri LJ 853 (Bom), Dissented from 
All 74 B (FB) (Jun) 
——S. 360 — See Punjab Excise Act (1914), 
S. 61 (1) (c) Punj 21 (FB) (Feb) 
——-S. 361 — See Punjab Excise Act (1914), 
S. 61 (D) (©) Punj 21 (FB) (Feb) 
——-S. 378 — Appeal against, acquittal — 
State Gcvt, can review. or recall its decision 





J & K 55 (FB) (Apr) 
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Criminal P. C. (contd.) 
under Section 378 to prefer appeal before | 
its actual presentation in High Court — De- 
` cision of Govt. to prefer or not to: prefer ap- 
peal is administrative in nature > 

Punj 197 (FB) (Oct) 

—S. 386 — See Constitution of India, `} 
Art. 226 Punj 196 A, B (FB) (Oct) 
——S. 393 — See Constitution of India, Arti- 
cle 226 '  Punj 196 A, B (FB) (Oct) 
——S. 397 — See Constitution of India, Arti- 
cle 226 Punj 196 A, B (FB) (Oct) 
—S. 432 — See Constitution of India, 
Art. 226 -Punj 196 B (ŒB) (Oct). 


_ DEBT LAWS 


—Madhya Pradesh Anusuchit Jati. Evam Jan 
Jati Rini Sahayata Adhiniyam (12 of 1967), 


S. 2 (4) — Transaction under colour of 
sale deed — Parties not intending it to be 
operative as. deed of sale — Possession of 


property sold not given to transferee even 
‘after execution of deed — Transaction is not 
a sale f Madh Pra 94 A (Jun) | 
—-S. 13 — See also Evidence Act (1872), 
S. 91 Madh Pra 94 C (Jun) 
—S. 13 — Debt Relief Court — Powers of 
— Court can hold enquiry and ascertain real 
nature of transaction Madh Pra 94 B (Jun) 


—Rajasthan Money Lenders Act (1 of 1964), 
Ss. 22, 23, 26 (b) Recovery of loan by 
money-lender — Suit for, filed’on 24-9-1974 
— Money-lender not complying with Ss. 22 
and 23 — Dismissal of suit in view of S. 26 
is valid —. Amendment of S. 26 held re- 
trospective in operation Raj 72 Gun) . 
—S. 23 — See Ibid, S. 22 Raj 72 (Jun) 
——S. 26 (b) — See Ibid, S. 22 

©- Raj 72 (Jun) 


Deed — Construction — See Stamp Duty — 
„Stamp Act (1899), S. 2 (15) AA. R 
l All 126 B (Aug) ” 

Raj 190 (Oct) 


Act (66 of 


—— Deed — Construction 


Delhi 
1957) 
See under Municipalities. 

Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents, 


Municipal Corporation 


_ Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954), S. 19 — Orden 
cancelling allotment of land — Order passed 
not by Managing Officer but by Chief Settle- 
ment Commissioner for alleged violation of 
,Cabinet . decision — Opportunity of being 
heard not given to allottee as required by | 
R. 102 — Order was quashed G 

` Delhi 149 B (Aug) 


Subject Index, A. I. R. 1981 NOC 15 


Displaced Persons (Compensation & Rehabi- 
litation) Act (contd.) 

——S, 20 — See Constitution of India, Arti- 
cle 226 ; Delhi 149 A (Aug) 
Easements Act (5 of 1882), S. 7 — Right to 
light and air — Obstruction of light and air 
_ into owner’s house by compound wall — 
Owner if entitled to decree for mandatory in- 
junction. in absence of easementary right 


Kant 115 (Jul) 


-——Ss. 13, 15 — Right of way — Cannot 

be claimed by prescription or by necessity 
Kant 157 (Sep) 

~-—S. 15 — See Ibid, S. 13 


~——S. 60 (b} — See Civil P. C. (1908), Sec- 
tions 100-101 Sikkim 121 Gul) 
EDUCATION 
—Bihar Education Code, R. 19 (b) — Transi- 
tory Moderation Regulation (1979) — Result 
of Final M. B. B. S. revised by University 
Authorities on consideration and interpreta- 
tion of moderation Rules — Students who 
had failed declared successful — Such stu- 
dents registered as Medical practitioners — 
Rule 19 (b) of Code nof attracted — Univer- 
sity cannot withdraw result to disadvantage 
of such students Pat 99 (Jun) 


—Goa, Daman and Diu Grant-in-Aid Code 
for Secondary Schools and Colleges and 
other Educational Institutions except the Pri- 
mary Schools Rules (1963), R. 74 (2) and (3) 
— Removal of permanent teachers by 
Management — Rule 74 does not give option 
to Management to remove permanent teachers 
under sub-rule (2) or (3) Goa 6 B (Jan) 
-——R. 74 (3), Proviso — See Constitution of 
India, Art. 133 (1) Goa 6 A (Jan) 
—Jodhpur University. Act (17 of 1962), 
Ss. 12 (5) and 24 — Emergency powers of 
Vice-Chancellor under S. 12 (5) — Do not 
extend to making or repealing Ordinance 
Raj 233 A (Dec) 
——S. 24 — See Ibid, S. 12 (5) 
Raj 233 A (Dec) 

——S, 24 (1) — See also Constitution of 
India, Art: 351 Raj 204 A (Oct) 
——S, 24 (1) — Jodhpur University Ordin- 
ances 35, 125, 134-A — Amendment — 
Ordinance 35 applies to teachers as well as 
regular students —- Not discriminatory 
, Raj 204 B (Oct) 

—Jodhpur University Ordinances, Ordn. 35 — 
Sce also Education — Jodhpur University Act 
(1962), S. 24 (1) Raj 204 B (Oct) 
-——Ordinance No. 35 —. Not violative of 
Article 14 of Constitution Raj 233 B (Dec) 
———Ordn. 125 — See Education — Jodhpur 

University Act (1962), S. 24 (1) 
i Raj 204 B (Oct) 


-Kant 157 (Sep) 


Education — Jodhpur University Ordinances 
(contd.) 
-———Ordn. 134-A — See Education — Jodh- 
pur University Act (1962), S. 24 (1) 
Raj 204 B (Oct) 


—Madras University Act (1923) (Tamil Nadu 
Act No. 7 of 1923),-S. 37 — Expression 
“Entrance examination to the University” — 
Includes within its scope “Matriculation ex- 
amination” Mad 14 (Jan) 


—Punjab Educational Services (Class ID 
Rules (1934), Rr. 6 (a), (b), 7, 9, 10 — Method 
of recruitment — Appointment by promotion 
— Promotion of members recruited by direct 
appointment — Word ‘Selection’ in R. 6, 
interpretation of. 1974 SLWR 379 (Punj), 
Overruled; C. W., P. No. 1115 of 1972, D/- 
20-2-1978 (Punj & Har), Reversed 

Punj 117 A (FB) (Jul) 
——R. 7 — See Ibid, R. 6 (a), (b) 

Punj 117 A ŒB) (Jub 
——R. 9 — See Ibid, R. 6 (a), (b) 

Punj 117 A ŒB) (Jul) 
——R. 10 — See Ibid, R. 6 (a) (by 

Punj 117 A (ŒB) (Jul) 


—Punjab University Act (35 of 1961), S. 9-A 
— Punjab Civil Service Rules, Vol. I, Part I, 
R. 10.21 Note 2 — Appointment of Govt. 
servant as Vice-Chancellor for fixed period 
of three years — Servant sent on deputation 
— Right of recall not reserved — Order re- 
calling him before expiry of term, is invalid 

Punj 234 A (FB) (Dec) 


——S. 9-A — Punjab Civil Service Rules, 
Vol. I, Part I, R. 10.21 — Provisions of Sec- 
tion 9-A Sera over R. 10.21 

Punj 234 B (FB) (Dec) 


——S§. 9-A — Appointment of Govt. servant 
as Vice-Chancellor for fixed term of three 
years — Order recalling him before expiry 
of term amounts to order of punishment — 
It entails monetary loss due to loss of perqui- 
sites, such as rent free accommodation’ and 
sumptuary allowance Punj 234 C (FB) (Dec) 


——S. 9-A — Appointment of Government 
servant as Vice-Chancellor for period of 
three years — He is bound by fixity of 
tenure — He cannot opt to go back to his 
post in the middle of tenure 

Punj 234 D (FB) (Dec) 


—Uttar Pradesh Intermediate Education Act 
(2 of 1921), S. 15 — See Ibid, S. 16-G 

: All 1 A (FB) (Jan) 
——Ss. 16-G, 15 — Regulations framed 
under S. 15 — Regn. 35 — Disciplinary en- 
quiry — Provision as to holding enquiry is 
mandatory — Constitution of Enquiry Auth- 
otity — Provision relating to, is only direc- 


id 


Education — U. P. Intermediate Education 
Act (contd.) 

tory. 1971 All LJ 896 and 1977 All LR 114, 

Overruled All 1 A (FB) (Jan) 


Employees’ Provident Funds and Miscellane- 
ous Provisions Act (19 of 1952), S. 14 — 
Persistent defaults in making deposit of pro- 
vident fund contributions by company 
‘ No response given to show cause notice — 
` Imposition of penalty — Valid 


Guj 51 (Mar) 


Essential Commodities Act (10 of 1955), 
Ss. 6-A, 6-B — Food grains in godown cf X 
seized and godown locked up pending pro- 
ceeding against X — Application to release 
the food grains cannot be granted pending the 
proceedings but X allowed to remove his cther 
articles not covered by the orders issued 
under the Act Kant 90 (Jun) 
——S. 6-B — See Ibid, S. 6-A 

Kant 90 (Jun) 


Estate Duty Act (34 of 1953), S. 74 — Seo 
Income-tax Act (1961), S, 49 
Mad 95 (FB) (Jun) 


Evidence Act (1 of 1872), S. 13 — See Ibid, 


S. 101 Raj 187 A (Oct) 
—-S. 45 — See also Succession Act (1925), 
S. 63 Madh Pra 93 B (Jun) 


—S. 45 — Expert opinion — Proof — 
Test Delhi 151 B (Aug) 
=f 63 — See Civil P. C. (1908), S. 107 
i Raj 188 B (Oct) 
—S. 68 — See Succession Act (1925), S. 63 
Madh Pra 93 B (Jun) 
——S. 68 — See Succession Act (1925), Sec- 


tion 63 (c) All 29 C (Feb) 
—-S. 69 — See Succession Act (1925), Sec- 
tion 63 (c) . All 29 C (Feb) 


——-S. 90 — Presumption under — Denial of 
execution and registration of adoption deed 
by husband — Denial however not specific 
— Would not rebut the presumption of 
genuineness raised by the Act of registration 
All 27 B (Feb) 

——S. 91 — See also Registration Act (16 of 
1908), S. 17 , All 128 A (Aug) 
——Ss, 91, 92 — Transaction whether a sale 
or loan transaction — Ascertainment of 

Madh Pra 94 C (Jun) 
——S, 92 — See Ibid, S. 91 

Madh Pra 94 C (Jun) 
——S. 92 — See Registration Act (1908), Sec- 
tion 17 All 128 A (Aug) 
S. 101 — See alo Negotiable Irstru- 
ments Act (1881), S. 118 Cal 39 B (Mar) 
——Ss. 101, 114 — Custom — ‘Adopticn of 
married males — Proof of — Onus 

Raj 187 A (Oct) 





Ss. 
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Evidence Act (contd.) 

~—Ss. 101-104 — See also Succession Act 
(1925), S; 59 All 32 (Mar) 
——Ss. 101 to 104 — Agreement of sale 
alleged to have been executed by an illiterate 


old lady belonging to Scheduled Tribe —- 


Suit for specific performance — Burden is on 
the plaintiff to, prove due execution of agree- 
ment Orissa 17 C (Feb) 
—-Ss. 101 to 104 — Burden of proof — 
Claim based on vouchers or coupons for 
petrol — Defendant denying signatory to be 
his driver at relevant time — Plaintiff could 
not be discharged of burden unless signatory 
is examined — In absence of signatory’s de- 
position no liability could be fastened on de- 
fendant Gauhati 85 (Jun) 
—S. 114 — See also 
(1) Ibid, S. 101 -Raj 187 A (Oct) 
(2) Kerala cand Acquisition Act (1962), 
S. 9 Ker 162 (Sep) 
——S. 114 — Adverse inference — When 
could be drawn Delhi 151 A (Aug) 
——S. 114 — Presumption of marriage ~~ 
Rebuttal Orissa 173 A (Sep) 
——S. 115 — See also 
(1) Civil P. C. (1908), S. 100 


All 235 A (Dec) 


(2) Constitution of India, Art, 226 
Orissa 116 (Jul) 


115 -—~ Promissory estoppel against 
Government — What is | Delhi 149 C (Aug) 


Forward Contracts (Regulation) Act (74 of 
1952), S. 2 (c) and (i) — Forward contract 
and ready delivery contract — Conditions for 
constituting Reid delivery contract” 

Cal 39 A (Mar) 


Goa, Daman & Din Grant-in-Aid Code for 
Secondary Schools and Colleges and other 
Educational: Institutions except the ee 
Schools Rules (1963) i 
See under Education. 

Goa, Daman and Diu (Protection from Evic- 

tion of Mundears, Agricultural Labourers and 

Village Artisans) Act (12 of 1971), S. 5 — 

Encroachment by Mundcar on adjoining non- 


ad 


b. 


Mundcar property — Protection under S. 5 ` 


— Availability Goa 5 A (Jan) 


Goalpara Tenancy Act (1 of 1929) 
See under Tenancy Laws. 


Government of India Act (1935) (26 Geo V, . 


Ch. 2), S. 254 — See Constitution of India, 
Art. 233 (2) Andh Pra 207 A (Nov) 
Gujarat Co-operative Sociefies Act (10 of 
1962) ; 
See -under Co-operative Societies, 
Gujarat Municipalities Act (34 of 1964) 
. See under Municipalities. 
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Haryana State Prosecution Legal Service 


(Group A) Rules (1979), R. 9 — See also 


Constitution of India, Art. 309, Proviso 
Punj 22 A (FB) (Feb) 
—Rr. 9 and 19 — Rules are not irvalid 
on ground that they are intended to validate 
promotion orders which at the time of their 
passing were in contravention of Punjat Dis- 
trict Attorneys Service Rules, 1960 — Nzither 
Rule 9 nor Rule 19 is even remotely valida- 
to 
CY Re 9 and 19 — Validity of — Not zola- 
tive of Arts. 14 and 16 of Constitution 
Punj 22 C (FB) (Feb) 
—R. 19 — See . 
(1) Ibid, R. 9 Punj 22 B, C (ŒB) (Feb) 
(2) Constitution of India, Art. 309, Proviso 
Punj 22 A (FB) Feb) 
Haryana Urban (Control of Rent and Evic 
tion) Act (11 of 1973) 
See under Houses and Rents. 


HIGH COURT RULES AND ORDERS 
—Ponjab High Court Rules and Orders, 
Vol. V, Ch. 1-A, R. 2 — See Civil P. C. 
(1908), S. 100 Him Pra 152 B (Aug) 


Himachal Pradesh Tenancy and Land Re- 
forms Act (8 of 1974) 
See under Venancy Laws. 


Hindu Adoptions and Maintenance Act (78 of 
1956), S. 16 — Proof of adoption — Two 
eye-witnesses deposing about the ceremony 
and rites of adoption — Omission to ex- 
amine natural father of person given in ad- 
option —- Would not affect the proo? of 
adoption All 27 D (Feb) 


Hindu Law — Adoption See Evicence 
Act (1 of 1872), S. 101 Raj 187 A 'Oct) 
-——~Alienation — Alienation of property by 
widow for meeting expenses of her main- 
tenance as against heirs of last male owner 
fs valid for having been made for egal 
necessity All 106 Jub 
~——Alienation — Alienation of propertr by 
Manager of HUF without legal necessite — 
It is voidable Orissa 67 (Apr) 
-—Custom — See Evidence Act (1 of 1372), 
S. 101 Raj 187 A OH 
-———Family arrangement — Validity — Minor 
person a party to family arrangement — 
Effect Delhi 144 A (aug) 


——Joint family — Ancestral property —- 


Income derived from jagir does not constitute 
ancestral property Andh Pra 208 A (Mov) 
-—Joint family — Doctrine of blending — 
Self acquixed property of coparcener when 
1981 A.I.R. NOC Indexes/2 i 


K 


Punj 22 B (FB) (Feb) 


Hindu Law (contd.) . 
can be treated as joint family property 

; -Andh Pra 208 B (Noy). 
———Ioint family — Alienation — Gift by a 
coparcener of his undivided interest in joint 
family property — Validity : 

i Andh Pra 208 C (Nov) 
Mitakshara — Joint family —- Family 
arrangement between father and sons 

f All 75 A (Jun) 
——Mitakshara — Blending of self acquired 
Property with joint family property — Test ` 

All 75 B Qun) 
——Mitakshara — Joint family — Gift of 
undivided share in immovable property of 
joint family is invalid All 75 C (Jun) 


-—— Religious and Charitable Endowments — 
Idol is the owner of the temple building — 
Neither the priests nor the person who built 
own the building All 131 A (Aug) 
——Religious and Charitable Endowments — 
Idol — Right to perform worship and ap- 
propriate the offering enjoyed by the priests 
do not mean they manage its affairs — It is 
a question of fact All 131 B (Aug) 
Hinda Marriage Act (25 of 1955), S. 13-A — 
Decree for restitution of conjugal rights — 
No bar for seeking divorce on other grounds 
than one provided by S. 13-A 





Kant 9 (Jan) 

——S. 16 — No proof of solemnization of 
marriage — Children born cannot be treated 
as legitimate children — Section cannot be 
invoked Mad 172 B (Sep) 
——S. 28 — See Limitation Act (1963), S. 5 
Ker 221 A (Nov) 


HOUSES AND RENTS 


—Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Controk Act (15 of 1960), 
S. 10 -(3) (a) Gil) (b) — Eviction under — . 
Landlord’s bona fide requirement — Nature 
of business to be specifically stated. 1958 
Andh LT 728, held impliedly overruled by 
ATR 1965 Andh Pra 435 

Andh Pra 138 A (Aug) 


——S. 22 — Revision — Concurrent finding 
of fact — Finding based on proper apprecia- 
tion of evidence — No interference in revi- 
sion Andh Pra 138 B (Aug) 


—Delhi Rent Control Act (59 of 1958), S. 14 
(i) (a) and (b) — Eviction proceedings — 
Adjournment of hearing for recording evi- 
dence — No eause shown for adjournment 
even on second date of hearing for the pur- 
pose — Refusal to adjourn is justified 

Delhi 143 A (Aug) 
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Houses & Rents — Delhi Rent Control Act 
(contd.) 
——S. 14 (1) (b) — Eviction on ground that 
tenant has acquired vacant possession of an- 
other residence — Tenant having legal right 
to occupy that vacant premises — He would 
be deemed to have acquired vacant posses- 
sion of such premises within the meaning of 
Cl, h) — He is not entitled to protection 
À i Delhi 110 C (ul) 
——S. 14 (1) (c) — Mis-user — Absence of 
any writing showing purpose of letting — 
Purpose can be inferred from nature of pre- 
mises, its design, location of building, 
dominant use to which it hag been put, atc. 
Delhi 83 (Jun) 


——8S. 14 (1) (e) — Eviction petition — Plea 


— Held Controller and Tribunal erred in law 
in passing eviction order on basis of evi- 
dence on facts which were never pleaded by 
landlord Delhi 147 A (Aug) 
——S. 15 (1) — Tenant could deposit rent 
even beyond time — Rent already deposited 
could not be again asked to be deposited 
under S. 15 (1) Delhi 111 (Jul) 
——S. 21 — Lease for temporary period — 
Eviction of tenant — Bona fides of landlady 
established — Section 21 complied — Sanc- 
tion accorded valid — Tenant liable tc be 
ejected Delbi 145 (Aug) 
——S. 39 — See also 
{1) Civil P. C (1908), Ss. 100-101 
Delhi 110 B (Jul) 
(2) Civil P. C. (1908), S. 103 
Delhi 110 A (Tul) 
——S, 39 — Second appeal — Substantial 
question of law when arises 
Delhi 147 B (Aug) 
S. 39 — Application filed by landlord on 
ground of his personal bona fide need and 
need of married daughter — Daughter dying 
pending appeal — Personal. requirement of 
landlord not proved — Eviction order could 
not be sustained Delhi 147 C (Aug) 
—Haryana Urban (Control of ‘Rent and Evic- 
tion) Act (11 of 1973), S. 1 (3) (1) — Sec. 2 
of Amendment Act — Expression “shall be 
substituted and shall always be deemed to 
have been substituted” — Interpretation of 
? ` Punj 184 (Oct) 
——S. 2 (c) — See Ibid, S. 13 (3) (a) D 
Punj 230 (Dec) 
——Ss. 13 (3) (a) (@ and 2 (c) — Application 
for eviction — Ownership of tenanted pro- 





perty transferred to grandson of landlady on - 


-basis of family arrangement — Maintainabi- 
lity — Personal necessity — Proof — Mode 

Punj 230 (Dec) 
—Madhya Pradesh Accommodation Control 
Act (41 of 1961), S. 12 (1) (a), (© — Com- 


Houses & Rents — M. P, Accommodation 
Control Act (contd.) 

posite decree for arrears of rent and eviction i 
— Appeal against decree for eviction only 
by paying court-fee in relation thereto — 
Appeal does not become infructuous merely 
because court-fee in relation io arrears of 
rent was not paid Madh Pra 57 (Apr) 
——S. 12 (1). (œ) — Eviction under — 
Grounds ‘ Madh Pra 199 B (Oct) 
~Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950), S. 13 (1) (a) — 
See Civil P. C.:(1908), O. 6, R. 2 ; 

: i . Raj 185 B (Oct) 
——S. 13 (1) (a) — See Civil P. C. (1908), 
O. 23, R. 3 Raj 185 C (Oct) 
—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 7 — Transfer 
of Property Act (4 of 1882), S. 53-A — Ap- 
plication by landlord to evict tenant for non- 
payment of rent — Liability of tenant to pay 
rent ` Mad 177 (Oct) 


.—S. 10 (2) (1) — See Ibid, S. 25 


., Mad 171 (Sep) 
——S. 14 (1) (b) — See Ibid, S. 25 
Mad 171 (Sep) 


“—Ss. 25, 10 (2) (1) and 14 (1) (b) — Eyic- 


tion proceeding — Death of tenant — Order 
by Rent Controller for impleading legal re- 
presentatives of deceased tenant — No inter- 
ference in revision Mad 171 (Sep): 
——S. 30 (iii) and Illustration 2 — Scope of 
exemption under S. 30 (iii) 
' Mad 176 B (Oct) 
—Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 — 
See Transfer of Property Act (1882), S. 106 
l All 125 B (Aug) 

—S. 3 (1) — See Civil P. C., O. 6, R. 17 
` All 125 A (Aug) 


_——S. 7-C — See also Houses and Rents — 


U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), S. 39 
a ' All 127 B (Aug) 
—S. 7-C — Landlord’s notice for past - 
arrears of rent — Absence of past arrears 
on date of notice — Future renis — Pay- 
ment in Court — Validity All 28. (Feb) 
—Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 12: (1) (a) — Property when‘. can 
be deemed tó be vacant: All 76 (Jun) 
——S. 22 (1) (a) — Petition for release for 
own occupation for business — Lack of pre~ 
vious experience and means are not conclu- 
sive of the issue of bona fides - 
a = AR 135 A (Ang) 
——S. 22 (1) (a) — Comparative hardship 
question. i All 135 B (Aug) 


“ 
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Houses & Rents — U. P. Urban Buillings 
(Regulation of Letting, Rent & Eviction) 
` Act (contd) 
——Ss. 39 and 40 — Deposit under — “Full 
costs” of suit in regard to second appeal — 
Computation — Validity AN 127 A (Aug) 
——S. 39 — U. P, (Temporary) Contra of 
Rent and Eviction Act (3 of 1947), S. 7-3 — 
Deposits made under S. 7-C were available 
to tenant for protection under S. 39. (2978) 
1 Ren CJ 424 (All) and (1978) 1 Ren CJ 582 
(All), Followed All 127 B (Aug) 
——S. 40 — See Ibid, S. 39 — 
i All 127 A (Aug) 
—West Bengal Premises Tenancy Act (12 of 
1956), S. 13 — Notice to quit — Subsequent 
notice for ejectment — No evidence to show 
the service of prior notice on tenant — Suit 
for ejectment based on subsequent notice — 
Validity . Cal 79 A Qun) 
——S. 13 — Eviction — Suit for — Based. 
on ground of reasonable requirement and 
default —- Transfer of premises during p2nd- 
ency of suit — Transferee entitled to recover 
khas possession on ground of default alene 
Cal 79 B (Jun) 
——S. 13 — Eviction — Suit for — Trans- 
fer of premises during pendency of suit — 
Transferee added as plaintiff in suit —- >ro- 
tection under S. 13 not available to tenant 
— Decree for his ejectment — Can be pass- 
ed Cal 79 C (Jun) 
——Ss. 17 (1), (2), (3) and 17 (2-A) — Ap- 
plications by tenant under Ss. 17(1), 17 (2) 
and 17 (2-A) — Munsiff deciding applicat ons 
under Ss. 17 (2) and 17 (2-A): holding that 
tenant was not defaulter in payment of zent 


— Validity Cal 108 Gul) 
——S. 17 (2-A) — See also Ibid, S. 17 (1), 
(2), (3) Cal 108 Gul) 


——S, 17 (2) and (2-A) — Defence struck 


_ out under O.'11, R. 21, C. P. C. — Applica- 


tion under S. 17 (2) (2-A) is not maintainable 

as the defendant is placed in the position as 

if she did not file any written statement . 
Cal 209 A (Noy) 





Hyderabad Municipal Corporation Act (2 of 
1956) 
See under Municipalities. 
Income-tax Act (43 of 1961), S. 11 — Zx- 
emption under — Trust to carry on for ever 
Vaidya Shala and Hospital — Business Łeld 


in trust — Amount spent for Vaidya Skala 
ete. — Deductibility. (1972) 84 ITR 1197 
(Ker), Overruled Ker 10 (FB) (Jan) 


——S. 37 — Business — Mercantile system 
of accounting — Tax paid by assessee on 
its purchases, in previous assessment years 
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Income-tax Act ‘(conta.) : 
— Claim for its deduction in subsequent ase 
sessment year cannot be allowed 
Ker 193 (FB) (Oct) 
—Ss. 40 (a) (v) and 40-A (5) — Expenses 
incurred by assessee (company) on cars used 
by Directors and those incurred for main- 
tenance of buildings — Deductibility — Ex- 
tent of, 1980 Tax LR 981 (Ker), Overruled. 
Ker 219 (FB) (Nov) 
——S. 40-A (5) — See Ibid, S. 40 (a) (v) 
Ker 219 (FB) (Nov) 
~——Ss. 49, 55 and-85 — Estate Duty Act 
(1953), S. 74 — Capital gains — Computa- 
tion of i Mad 95 ŒB) (Jun) 
——S, 55 — See Ibid, S. 49 
Mad 95 (FB) (Jun) 
———S. 85 — See Ibid, S. 49 
Mad 95 (FB) (Jun) 
Income-tax Rules (1962), R. 5, Proviso, Ap- 
pendix I, Part I, Item IlI Assessee, a 
seasonal sugar factory — Extra shift allow- 
ance — Computation 
Andh Pra 3 ŒB) (Jan) 
-——Appendix I, Part I, Item 3 — See Ibid, 
R. 5, Proviso Andh Pra 3 (FB) (Jan) 
Indian Administrative Service (Appointment 
by Promotion) Regulations (1955), Regn. 5—~ 
See Ibid, Regn. 6 Gii) Punj 103 ŒB) (Jun) 
~—Regns. 6 (ii), 7 and 5 — Provisions of 
Cl. iii) of Regn. 6 are directory in character 
— Public Service Commission can frame its 
own rules and regulations for its internal 
functioning Punj 103 (ŒB) (Jun) 


—— Regn. 7 — See Ibid, Regn. 6 (iii) 

Punj 103 (FB) (Jun) 
finans Act (4 of 1938), S. 39 (6) — Death 
of insured — Nominee is only entitled to re- 
ceive insurance amount and legal heirs of 
deceased are not deprived of right to succeed 
to property Orissa 173 B (Sep) 
Interpretation of Statutes — See Education — 
Punjab Educational Service (Class II) Rules 
(1934), R. 6 (a), (b) ` Punj 117 A (ŒB) (Jul) 
-—See Houses.and Rents — Haryana Urban 
Saas of Rent and Eviction) Act (1973), 

.1 (3) (D Punj 184 (Oct) 
kar J & K. Criminal P. C. (1989 Svt), 
S. 488 J & K 55 (FB) (Apr) 
——See Karnataka State Library Science 
(Recruitment) Rules (1970), Sch. Col. 3 

Kant 89 (FB) (Jun) 
—See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951), 
S. 21 (1) (b) All 105 A ŒB) (Jul) 
——Constitution — Interpretation of — 
Should not be made purely on the basis of 
the rules of grammar 
f Andh Pra 207 B (Nov) 


i '«—Notifications ` granting 


1 
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Interpretation of Statutes (contd.) 
f-—Illustrations — Rule of construction 
! Mad 176 A (Oct) 
exemption from 
payment of octroi duty — Possibility of two 
constructions — Construction -favourable to 
tax payer is to be adopted 

Raj 189 B (Oct) 
-——Rule of literal or grammatical consiruc- 


tion — When cannot be pressed into service . 


— Instance Raj 189 A ¢Oct) 
~——Statule whether mandatory or directory 
— See Education — U. P. Intermediate Edu- 
cation Aot (1921), S. 16-G 

i All 1 A (FB) (Jan) 


Jammu and Kashmir Criminal Procedure 
Code (23 of 1989 Syt.), S. 488 — Remarriage 
ef husband — Wife entitled to live separately 
and claim maintenance — Need not further 
prove “neglect or refusal” to maintain. 1959 
Cri LJ 767 (Punj); (1962) 1 Cri LJ 755 <1) 
(@unj); 1956 Cri LJ 526 (Cal); (1961) 2 Cri LJ 
604 (Andh Pra), Dissented from 
J & K 55 (FB) (Apr) 
Jammu and Kashmir Succession- (Property 
Protection) Act (36 of 1977) (1920 A. D.), 
S. 3 — Application for delivering prcperty 
in possession of opposite party on allegation 
of exclusive title in applicant and absence of 
title in opposite party — Dismissal of by 
District Jadge without enquiry as per ree 
quirements of S. 3 — Not valid 
J & K 56 (Apr) 
Jammu aad Kashmir Transfer of Preperty 
Act (42 of 1977 Smyt,), S. 54 — Agrement 
to sell, stipulating execution of sale deed in 
favour of two parties — Document bearing 
signatura of only one of two purchasers — 
Agreement is invalid 


See under Education. 
_ Jodhpur University Ordinances 

See under Education. 
Karnataka Co-operative Societies Act (11 of 
, 1959) 
+ See under Co-operative Societies. 
Karnataka Motor Vehicles Rules (1963), R, 4 
-— See Motor Vehicles Act (1939), S. 16 - 

Kant 114 (Jul) 

-———ęR. 27 (2) — See Motor Vehicles Act 
(1939), S. 16 : Kant 1146 (ul) 
Karnataka Motor Vehicles (Taxation on Pas- 
sengers aud Goods) Act (10 of 1961), S. 3 — 
-Levy of tax beyond period of permit invalid 
— Laches or non-availing of statutory ap- 
peal no bar to relief under Art.’ 226 of the 
Constitution Kant 155 (Aug) 
Karnataka Municipalities Act (22 of 1964) 

See under Municipalities. 


J & Ki 7 (Jan), 
` Jodhpur University Act (17 of 1962) 
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Karnataka Preservation of Trees Act (76 of 
1976), S. 2 (1) () — See Ibid, S. 21 (1) 
Kant 154 (Au 
———S. 8 — See Ibid, S. 21 (1) a 
Kant 154 (Aug) 
——Ss. 21 (1), 22, 2 (1) (f and 8 — Cutting 
of branches of pomegranate tree is not ‘fell- 
ing of tree’ — Not being an offence there 
Was no question of compounding it 
Kant 154 (Aug) 
———S. 22 — See Ibid, S. 21 (1) 
Kant 154 (Aug) 
Karnataka State Civil Services (Direct Re- 
cruitment by Selection) Rules (1973), R. 5 — 
See Karnataka State Library Science (Recruit- 
ment) Rules (1970), ‘Sch. Col. 3 
. . ‘Kant 89 (FB) (Jun) 
Karnataka State Library Science (Recruit- 
ment) Rules (1970), Sch. Col, 3 — -Post of 
Technical. Assistant in Department of Public 
libraries — Eligibility of candidates — De- 
termination ‘Kant 89 (FB) (Jun) 
Karnataka Village Panchayats and Local 
Boards Act (10 of 1959) < 
See under Panchayats. | 


Kerala. Agricultural Income-tax Act (22 of 
1950), S. 16 (4) — See Ibid, S. 60 

Ker 160 A (FB) (Sep) 
—Ss. 60 and 16 (4) — Appellate Tribunal 
Regulations framed in 1965, Regns. 20 and 
28 — Application to Appellate Pribunal for 
reference to High Court — Limitation of 60 
days — Application must reach office of Tri- 
bunal within 60 days Wer 160 A (FB) (Sep) 
——Ss. 60 (1) and 69 — Application to Ap- 
pellate ‘Tribunal under S. 60 (1) for reference 
to High Court — Limitation — Tribunal can- 
ndt condone delay Ker 160 B (FB) (Sep) 


_—S. 69 — See Ibid, S. 60 (1) 


Ker 160 B (FB) (Sep) 

Kerala Co-operative Socioties Act (21 of 1969) 
See under Co-operative Societies, 

Kerala Land Acquisition Act (21 of 1962), 
Ss. 9, 27 — Acquisition proceeding — No 
written claim as regards compensation in 
pursuance to notice under S. 9 made — 
Notice found invalid viz., falling short of 
15 days prescribed period — Presumption 
that claimant has been prejudiced arises — 
Bar under S. 27 does not apply and sub- 
sequent application for enhancement of com- 
pensation can be entertained ` 


+ 


Ker 162 (Sep) 
—S. 25 — Land acquired for blasting and 


, collecting rubbles — Requirement of licence 


or permission under Mines and Mineral (Re- 
gulations and Development) Act 1957 and 
Conservancy Act Ker 163 A (Sep) 
—S. 25 — Quarry — Methods of valua- 
tion ' Ker 163 C (Sep) 
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Kerala Land Acree Act (contd.) Limitation Act (9 of 1968), Art. 56 — Limita- 
` ——§S. 25 (1) — Land accuired for quarry- tion, Act (1963), Art. 18 — Contract by A 
"ing purposes — Its special adoptability for with Govt, to construct bridge — A execut- 





that purpose is an element of consideration ing extra work at request of Govt, — No 
in fixing the amount of compensation time fixed in contract for payment of extra. 
i Ker 163 B (Sep) work — Article 56 is attracted 

. S. 27 — See Ibid, S. 9 ` Ker 162 (Sep) All 129 A (Aug) 
Kerala Land Reforms Act (1 of 1964) ~——Art. 115 — See Ibid, Art. 120 

See under Tenancy Laws. ae a ae aa Er sae (Ane 

Pe ——Aris. an — Limitation Ac 

Koga dpal Corporation Act (30 of (1963), Arts, 113 and 55 — Contract by A 

See under Municipalities. with Govt. to construct bridge — Contract 


fulfilled — Govt. withholding security amount 
Kerala Revenue Recovery Act (15 of 1968), lying with it on ground that it was rightly 
S. 7 — Revenue Recovery Act, 1890 (Cen- forfeited — Suit by A for refund of security 
tral Act), S. 3 (2), (3) — Certificate issued amount is governed by residuary Art. 120 


under — If steps can be taken under S. 7 for All 129 B (Aug) 
recovery of the tax by attachment and sale —Art, 142 — See Civil P. C. (1908), S. 107 
of moveable property Ker 164 (Sep) Raj 188 A (Oct) 


Kerala State and Subordinate Services Rules Limitation Act (36 of 1963), S. 5 — See also 
> (1958), R. 27 (c) — Promo-ion — Qualifica- (1) Civil P. C. (1908), S. 100 


tions on date of occurrence of vacancy are Him Pra. 152 B (Aug) 
_cfelevant — Juniors completing probation (2) Kerala Agricultural Income-tax Act 
earlier than their sehiors — Entitled to pro- (1950), S. 60 (1) Ker 160 B (FB) (Sep) 
motion — O. P, Nos, 5638 and 5542 of 1976 - os. 5 and 12 — Delay in filing appeal — 
(Ker), Reversed Ker 192 (FB) (Oct) Condonation of Him Pra 152 A (Aug) 
Land Acquisition Act (1 of 1894), Ss. 4 and ——Ss. 5 and 29 (2) and (3) — Hindu Mar- 


6 — Sections 4 and 6 Notifications in respect riage Act (1955), S.-28 — Appeal under 
of certain area in part of sarvey number — Hindw Marriage Act — Provisions of S. 5 of 
Addendum to S..6 Notificat:on issued where- Limitation Act are applicable to such case 

by expression survey number (part) was Ker 221 A (Nov) 
changed to plot number in Town Planning ——§, § — Condonation of delay — Adyo- 
Scheme which included soms additional area cate filing affidavit about his wrong advise 


— Effect Guj 42 A (Mar) given to client — Held sufficient ground for 
——S, 6 — See Ibid, S. 4 Guj 42 A iai condonation Ker 221 B (Nov) 

——S. 9 — See © --—S. 12 — See 
(1) Ibid, S. 25 Orissa 16 A (FB) (Jan) (1) Ibid, S. 5 Him Pra 152 A (Aug) 
(2) Kerala Land Acquisition - Act (1962); (2) Kerala Agricultural Income-tax Act 

S: 9 Ker 162 (Sep) (1950), S. 60 (1) 

——S. 18 — See also Ker 160 B (FB) (Sep) 
(1) Ibid, S. 23 Orissa 16 B (FB) (Jan) -——-S. 14 — See Kerala Agricultural Income- 
y @ Ibid, $. 25 Orissa 16 A (FB) (Jan) fax Act (1950), S. 60 (1) i 
“ ___§. 18 — Reference to Court — When a Ker 160 B (FB) (Sep) 
party has not been heard the Court has in- -——Art. 18 — See Limitation Act (9 of 
herent jurisdiction to review its order — 1908), Art. 56 All 129 A (Aug) 
Held order refusing to recorsider the matters ——S. 22 — Continuing wrong — Shops 
by the Collector was not justifiable constructed by A in 1956 in front of B’s 
Punj 63 (Apr) house — B’s right of frontage and passage 
——S. 23 — See also obstructed by consiructions — Suit filed by 


(1) Kerala Land Acquisition Act (1962), A in 1976 for removal of constructions — 
S. 25 - Ker 163 A, C (Sep) Held injury being a continuing wrong suit 
(2) Kerala Land Acquisition Act (1962), was not barred by limitation in view of Sec- 


S. 25 (1) Xer 163 B (Sep) tion 22 All 235 B (Dec) 
—Ss. 23, 18 — Compensation — Fixation ——S. 29 — See Kerala Agricultural Income- 
of amount Orissa 16 B (FB) (Jan) tax Act (1950), S. 60 (1) 
——§. 25 — See also Kerala Land Acquisi- Ker 160 B (FB) (Sep) 
; tion Act (1962), S. 9 | Ker 162 (Sep) ——S. 29 (2) and (3) — See Ibid, S. 5 
——Ss, 25, 9, 18 — Compensation — Objec- Ker 221 A (Nov) 
tion as to under S. 9 can be oral ——Art. 55 — See Limitation Act (1908), 


Orissa 16 A (FB) (Jan) Art. 120 All 129 B (Aug) 
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Limitation Act (1963) (contd.) 
.——Art. 64 — See also Ibid, Art. 113 

Goa 5 B (Jan) 
~——Arts. 64, 65 — “Adverse possession? — 


Claim by a co-sharer — Ouster of non-pos- | 


sessing..co-sharer must be made out — Mere 
exclusive possession Dot sufficient ; 
‘Cal 36 A (Mar) 
——Arts. 64 and 65 — Adverse possession, 
what is ’ Gauhati 213 B (Nov) 
~——Art. 65 — See Ibid, Art. 64 
Gauhati 213 B (Nov) 
113 — See also Limitation Act 
All 129 B (Aug) 


—-Art. 
(1908), Art. 120 


——Arts. 113, 64 — Defendant encroaching 


on plaintiff's land and raising construction — 
Suit seeking direction to defendant to pull 
down structure — Limitation 
i Goa 5 B (Jan) 


——Art 119 (b) — See Arbitration Act 


(1940), S. 33 Pat 68 D (Apr) 
‘Sch. I, Art, 54 — Specific Relief Act 


(1963), S. 39 — Suit for declaring registered | 


adoption deed illegal — Suit filed after about 
9 years of execution adoption deed — Plain- 
tiff claiming knowledge few years pricr to 
suit — Held plaintiff would be deemed to 
have knowledge since deed was registered as 
such the suit was time barred 
; All 27 C (Feb) 
Madhya ‘Pradesh Accommodation Control 

Act (41 of 1961) 
See under Houses. and Rents. , 
Madhya Pradesh Agricultural Service Rul 
(1966), R. 14 — See Constitution of ‘India, 

Art. 309 Madh Pra 65 (FB) (Apr) 
——R. 15 — See Constitution of India, Arti- 
‘cle 309 . Madh Pra 65 (FB) (Apr) 
—R. 16 — See Constitution of India, 
Art. 309 Madh Pra 65 (FB) (Apr) 
Madhya Pradesh Ceiling on Agricultural 

Holdings Act (20 of 1960) . 

_ See under Tenancy Laws. ; 
Madhya Pradesh Civil Courts Act (19 of 
1958), Ss. 8, 12 — Appointment of Additional 
Judge — Court of Civil Judge Class II, de- 
scribed as Court of Additional Civil Judge 
Class II — Additional Judge appointed to 
such Court — Cannot be said to be the Ad- 
ditional Judge to an Additional Judge 

Madh Pra 199 A (Oct) 
—-—S. 12 — See Ibid, S. 8 : 
: Madh Pra 199 A (Oct) 
Madhya Pradesh General Sales Tax Act (2 of 
1959) l 
See under Sales Tax. 
Madhya Pradesh Municipal Corporation Act 
(23 of 1956) 
See under Municipalities. 
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Madras Impartible Estates Act 
See under Tenancy Laws. 
Madras University Act (1923 ii a 
Act No. 7 of 1923) S 
_ See under Education, 
Master and Servant — Vicarious liability — 
See Motor Vehicles Act (1939), S. 110-B 
2 LA : Orissa 223 (Novy) 
Maxim — Res ipsa loquitur — See Motor 
Vehicles Act (1939), S. 110-B i 
Him Pra 87 A (Jun) 
Meeting Quorum — See Co-operative So- 
cieties — Karnataka | Co-operative Societies 
Act (1959), S, 29-A (2) : Kant 158 A (Sep) 
Motor Vehicles Act (4 of 1939), S. 16 — 
Karnataka Motor Vehicles Rules, 1963, 
Rules 4 and 27 (2) — R.'T. O. has no power 
to suspend the licence of. a motor driver, 
pending criminal proceedings against him for 
Tash driving : ' ` Kant 114 '/(ul) 
——S.: 42 —. See Ibid, S: 129-4 
\ Andh Pra 136 A (Aug) 


(2 of 1904) 


——S. 44 — Appellate Tribunal — Failure ` 


to exercise jurisdiction —- What does not 
amount to : . ‘Mad 59 B (Apr) 
——S. 47 (1), Proviso — See also Ibid, Sec- 
tion 58 (2), Second Proviso 


Mad 169 C (Sep) 


——S. 47 (1) — Tamil. Nadu Motor Vehi- 
cles Rules (1940), R. 155-A (2) (iv) — Re- 
quirement as to workshop facilities under the 
Rules — Nature of Mad 59 A (Apr) 
~——S. 58 (2) — Application by respondent for 
renewal of permit of its bus on.route — 
‘Claims considered under S. 58 (2) — Trans- 
fers of some permits after grant of renewal 
— Validity of © Mad 169 A (Sep) 
——. 58 (2) — Renewal of permit — Per- 
mit seeking: renewal not excluded for cal- 
culating number of route buses under column 
‘viable unit? — Effect of 
——Ss. 58 (2), Second Proviso and 47 (1), 
Proviso — Applicability — Extent of 

: Mad 169 C (Sep) 
——S. 64-A, — See Ibid, S; 68-F (1-A) 
All 26 A (Feb) 


Mad 169 B (Sep). 


Aad 


——S. 68-C — See Ibid, S. 68-F (1-A) . 
SO ~ All 26 A (Feb) 
——S. 68-D — See Ibid, S. 68-F (1-A) 


: All 26 A (Feb) 
———Ss. 68-F (1-A), 68-C, 68-D and 64-A — 
Grant of temporary permits pending finalisa- 
tion of scheme proposed under S. 64-C — 
Permanent permit holder could not sue seek- 
ing a declaration that the grant was illegal 

STETA, All 26 A (Feb) 
—Ss. 110-A und 110-B — Accident — 
Flange of vehicle flying: off from vehicle and 
bitting a person standing at a distance of 20 
feet — Permanent partial injury to such per- 


Ss 


Motor Vehicles Act (contd) 
- son — Owner of vehicle liable for compensa- 


tion - Andh Pra 34 A (Mar) 


-——S. 110-B — See also Ibid, S. 110-A 


Andh Pra 34 A (Mar) 


—Ss. 110-B and 110-D — Compensaion — 
Accident causing permanent partial injary to 
person — Loss of efficiency to the extent of 
50% — Additional compensation for boss of 
earning power granted — High Court will 
not interfere in appeal : 
f Andh Pra 34 B (Mar) 


—S. 110-B — Negiigencé — Bus’ over- 
loaded — Some persons sitting even om bon- 
net of bus — Bus falling into khad — 


Maxim res ipsa loquitur applies onus Wes on 
owner of bus to prove that all reasonable 
care was taken and there was no negligence 

Him Pra 87 A (Jun) 
S. 110-B — Accident resulting im per- 
manent multiple after-effects — Assessment 





-of general damages for non-pecuniary “oss — 


Factors to be’ considered Guj 214 (Nov) 
—S. 110-B — Unauthorised occupart tra- 
velling in Government jeep — Succumbed to 
death, in accident — Government vicariously 
liable to pay compensation for his decth 

. Orissa 223 (Nov) 


—S. 110-B — Accident — Compensation — 


Deceased 17 years. of age — Studying im 10th 
class of school and helping his father in 
agriculture — Compensation of Rs. 10,000 
awarded by Tribunal — Enhanced to E.upees 
22,000 in consideration of trend of living 
and gradually falling value of rupee 

Delhi 238 (Dec) 


——S. 110-B — Contributory negligene — 
When amounis to Gauhati 239 (Dec) 


—S, 110-D — See Ibid, S.°110-B 
Andh Pra 34 B (Mar) 
-——Ss. 129-A, 42 — Power to seize vehicles 
— Validity of S. 129-A 
í ` Andh Pra 136 A [Aug) 


MUNICIPALITIES 


—Bombay Provincial Municipal Corporations 
Act (59 of 1949), S. 153 — See Municipalities 
— Gujarat Municipalities Act (1964), ©. 275 
(1) (w) Guj 112 C (ul) 
——S. 162 — See Municipalities — Gajarat 
Municipalities Act (1964), S. 275 (1), (W) 
Guj 112 C dul) 


——S. 166 — See Municipalities — Gujarat. 


Municipalities Act (1964), S. 275 (1), (w) 
s Guj 112 C (JuD 
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Mmicipalities — Bombay Provincial Munici- 
pal Corporations Act (contd:) 
~———S. 455 (1) — See Municipalities — Guja- 
rat..Municipalities Act (1964), S. 275 (1), (w) 
l PES a Guj 112 E (Jul) 
——S. 457 (8) (d) — See Municipalities — 
Gujarat Municipalities Act (1964), S. 275 
Dw Guj 112 E (Jul) 
——Appendix IV, Para 5 Saving Clause — 
Bye-laws framed under S. 275 (1) (w) of 
Gujarat Municipalities Act continue to re- 
main in force in so far as they are not in- 
consistent with provisions of Bombay Act 
(59 of 1949) Guj 112 B (Jul) 
—Bombay Provincial Municipal Corporation 
Rules, R. 7 (2) — See Municipalities — Guja- 
rat Municipalities Act (1964), S. 275 (1), (vw) 
Guj 112 D Gul 
—Delhi Municipal Corporation Act (66 of 
1957), S, 120 — Property tax on vacant plot 
— Primary liability to pay _ 
Delhi 148 C (Aug) 
—Ss. 124 (3) and 126 — Notice under Sec- 
tion 126 — Validity Delhi 148 D (Aug) 
——S. 126 — See Ibid, S. 124 (3) 
Delhi 148 D (Aug) 
——Sch. 10, Class I, Items 3, 16 — Palm oil 
is not vegetable ghee — Hence, not covered 
by Item 3 but by Item 16 namely, “oil of 
all- kinds” for purpose of imposition of ter- 
minal tax thereon Delhi 41 (Mar) 


——Sch. 10, Class I, Item 16 — See Ibid, 
Sch. 10, Class I, Item 3 Delhi 41 (Mar) 


—Gujarat Municipalities Act (34 of 1964), 
S. 275 (1), (w) — See also Municipalities 
— Bombay Provincial Municipal Corporations 
Act (1949), Appendix IV, Para 5 
Guj 112 B (JuD 
—S. 275 (1) (w) — Bye-laws 9 (9), 9 (10), 
11 and 12 — Bye-laws regulating inflow of 
trade effluents are not ultra vires S. 275 (1) (w) 
- Guj 112 A (Jul): 
——S. 275 (1) (w), Bye-law 12. — Collection 
of Surcharge on inflow of trade effluents in 
municipal drain under Bye-law 12 — There 
is no inconsistency between Bye-law 12 and 
Ss. 153, 162 and 166 of Bombay Act (59 of 
1949) Guj 112 C Jub 
—S..275 (1) (w), Bye-laws under Bye- 
law 12 — There is no inconsistency between 


Bye-law 12 and R. 7 (2) of Bombay Provin- 


cial Municipal Corporation Rules 

Guj 112 D (ul 
——S. 275 (1) (w), Bye-laws under, Bye- 
law 12 —. Surcharge on inflow off trade 
effluents is municipal drains — Bye-law is-in 
conflict with Ss. 435 (1), 457 (8) (d). of Bom- 
bay Act (59 of 1949) Guj 112 E (Jul 
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Municipalities (contd.) 

—Hyderabad Municipal Corporation Act 
@ of 1956), S. 112 — See Constitution of 
India, Art. 226 Andh Pra 78 C (Jun) 
——S. 679 — See Constitution of India, 
Art. 226 _Andh Pra 78 B (Jun) 
-~~-Karnataka Municipalities Act (22 of 1964), 
S. 284 (1) — Notice under — Nature of pro- 
Vision — Injunction suit filed against levy 
of octroi without giving notice under sec- 
tion — Effect Kant 218 (Noy) 
~—Kerala Municipal Corporation Act (30 of 
1961),*S. 171 (2) — Classification of con- 
sumers of water for domestic use and pon- 
domestic use — Validity Ker 220 Mov) 


—S, 263 — Final order — Validity 
i Ker 151 (Sep) 


—Madhya Pradesh Monicipal Corporation 

Act (23 of 1956), Ss. 1 (3), 9, 10, 442 — Ad- 
` ministrator’s duty to hold elections — Period 
of 13 years elapsed — No Corporation con- 


stituted — Duty under S. 442, not discharged: 


— Directions to State Government issued 
Madh Pra 58 (Apr) 
——S. 9 — See Ibid, S. 1 (3) 
Madh Pra 58 (Apr) 
——S. 10 — See Ibid, S. 1 (3) 
Madh Pra 58 (Apr) 
——S, 442 — See Ibid, S: 1 (3) 
f Madh Pra 58 (Apr) 
—-Punjab Municipal Act (3 of 1911), S. 62 
— Petition under S. 226 of the Constitution 
challenging order levying scavenging tax — 
Lt. Governor is not a necessary party to the 
application Delhi 146 A (A.ug) 
——S. 62 (10) (12) — Notification of im- 
position of scavenging tax specifying a date 
less than 3 months from the date of notifica- 
tion on which the tax shall come into force 
— Validity Delhi 146 B (Aug) 
——S. 84 — See Ibid, S. 86 Delhi 210 (Nov) 
——Ss. 86 and 84 — Challenge to assess- 
ment of house tax in a civil suit — Civil 
suit not maintainable in view of S. 86 
Delhi 210 (Nov) 
—Rajasthan Municipalities Act (38 of 1559), 
S. 104 — Levy of octroi on goods — Place 
of consumption and not the place cf sale is 
relevant — Goods re-exported for consump- 
tion — Octroi could not be levied on such 
goods Raj 25 B (Feb) 
——S. 285 (1) — Jurisdiction of Collector 
— Director of Local Bodies and State Gov- 
ernment directing Municipal Council to grant 
exemption fo respondent from payment of 
octroi duty — Municipal Council, instead, 
passing resolution denying exemption except 
for certain items — Held, Collector’s crder 


Municipalities — Rajasthan Municipalities Act 
. (contd.) 

suspending. the resolution was not without 
jurisdiction Raj 189 C (Oct) 
—S. 292 — “Duty imposed by op under 
this Act? — It means duty imposed under 
Provisions of the Act and also under rules 
and notifications issued by competent auth- 
Orities . ` Raj 189 D (Oct) 





Orissa Hindw Religious Endowments Act. 


@ of 1970), S: 41 (œ) ~— Institutions and 
endowments managed by particulap family — 
Records showing those family members to 
be Marfatdars — None else found to have 
managed that property — Held members of 
the family are, hereditary trustees. 

l Orissa 178° (Oct) 
——S. 69 — See Civil P. C. (5 of 1908), 
S. 47 Orissa 226 (Dec) 
Orissa Land Reforms Act (16 of 1960) 

See under Tenancy Laws. 


PANCHAYATS 


—Kamnataka Village Panchayats and Local 
Boards Act. (10 of 1959), S. 103 (1), 2) — X 
disqualified on. the date of election — Elec« 
tion is void — Sub-clause (1) of Section 103 
applies and the Election Tribunal has jurise 
diction to declare his election as void 

i Kant 153 (Aug) 


—Punjab Panchayat Samifis and Zilla Pari- 


` shads Act (3 of 1961), S. 65 — Validity 


Punj 181 A (Oct) 


‘“——Ss. 65, 67 — Valid imposition of profes- 


sional tax by Panchayat Samiti under S. 65 
read with S. 67 — The provisions cannot,be 
struck down Punj 181 B (Oct) 
——Ss. 65 and 67 — Valid imposition of 
tax by Panchayat Samiti before 1978 — Su- 
persession of Panchayat Samiti wiih effect 
from 1978 is no bar to recovery of tax 
' Punj 181 C (Oct) 
——Ss. 65, 67 — Valid imposition of pro- 
fessional tax by Panchayat Samiti under Sec- 
tion 65 read with S. 67 — Abolition of pro- 
fessional tax by Govt. with effect from April 
1, 1967 — Does not absolve persons if their 
liability to pay tax for years prior to 1967 
' Punj 181 D (Oct) 


—Ss. 65, 114 — Deputy Commissioner ap- ` 


proving resolution for exempting Govt. em- 
ployees from payment of profession taxes 
within its jurisdiction — Not approving simi- 
lar resolution passed by Panchayat. Samiti of 
another place.— Order of Deputy Commis- 
sioner is not discriminatory — He declined 
to accord sanction to resolution of Pancha- 
yat Samiti of another place in view of in- 
struction issued by Government — Govern- 


K 
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Panchayats — Punjab Panchayat Samitis and 
Zilla Parishads Act (contd.) é 


ment is competent to issue instructions. under 
S. 114 Punj 181 E (Oci) 


——S. 67 — See Ibid, S. 65 
Punj 181 B. C. D (Oct) 


—S, 114 -= See Ibid, S. 65 
Punj 181 E (Oct) 


—Rajasthan. Panchayat. Act (21 of 1953), 
S. 17 (1) @) — Rajasthan Panchayat and 
Nyaya Panchayat (General) Rules (1961), 
R. 11 (2) — Restraint order under R. 11 (2) 
— Validity ` Raj 73 (un) 


—Rajasthan Panchayat and Nyaya Panchayat 
(General) Rules (1961), R. 11 (2) — See Pan- 
chayats — Rajasthan Panchayat Act (1953), 
S. 17 @) @ Raj 73 (un) 





Negotiable Instruments ‘Act (26 of 1881), 


S. 118 — Presumption as to consideration — 

Consideration challenged — Burden of proof 

lies on party who challenges considerat on 
Cal 39 B (Mar) 


Partnership Act (9 of 1932), S. 17 — Eegis- 
tered firm — Contract for sale of certain 
commodity — Reconstitution of firm after 
entering into said contract — Firm receiving 
cheques from the party after reconstitution — 
Suit by reconstituted firm on basis of dis- 
honoured cheques — Maintainable 

Cal 39 C (Mar) 


-——S, 19 (2) (2) — See Arbitration Act 
(1940), S. 2 (a) Delhi 44 A (Mar) 


——S. 69 (iii) (a) — Suit for dissolution 57 un- 
registered firm and for accounts of dissolved 
unregistered firm —— Js maintainable wnder 
S. 69 (iii) (a) Gauhati 47 (Mar) 


Precedents — Stare decisis — Principle of 
All 105 B (FB) (Jul) 


Prevention of Food Adulferation Act (37 of 
1954), S. 11 — Prevention of Food Adu tera- 
tion Rules (1955), R. 18 — Rule 18 pre- 
scribing mode of despatch of copy of m2mo- 
randum and impression of seal’ is menda- 
tory. Case Law Ref. Punj 54 A (FB) (Apr) 


——S: 11 — Prevention of Food Aduitera- 
tion Rules (1955), R. 18 — Word “separa:ely”. 
in R. 18 — Meaning of. ((1977) 2 FAC 236 
(Guj) and (1976) 1 FAC 15 (Guj), Diss. from; 
Criminal Appeal No. 1203 of 1977, Dj- 6-9- 
1979 (Punj & Har), Overruled.) 

_ Punj 54 B (ŒB) (Apr) 


25: 


Prevention of Food Adulteration Act (contd.) 
S. 11 — Prevention of Food Adultera- 
tion Rules (1955), R. 22 — Shortage in weight 
of sample sent — Effect of 

Punj 54 C (FB) (Apr) 


Prevention of Food Adulteration Rules (1955), 
R. 18 — See Prevention of Food Adultera- 
tion Act (1954), S. 11 ; 
Punj 54 A, B ŒB) (Apr) 
——R. 22 — See Prevention of Food Adul- 
teration Act (1954), S. 11 

Punjj 54 C (FB) (Apr) 





J Probation of Offenders Act (20 of 1958), S. 4 


— See Punjab Excise Act (1914), S. 61 (1) (c) 

Punj 21 (FB) (Feb) 
—S. 6 — See Punjab Excise Act (1914), 
S, 61 (1) (c) Punj 21 (FB) (Feb) 


Punjab Civil Service Rules, Vol. I, Part I, 
R. 10.21 — See Punjabi University Act (1961), 
S. 9-A Punj 234 B (FB) (Dec) 


——Vol. I, Part I, R. 10.21, Note 2 — Seó 
Education — Punjabi University Act (1961). 
S. 9-A . ` Ponį 234 A (ŒB) (Dec) 


Punjab Demobilized Indian Armed Force 
Personnel (Reservation of Vacancies in the 
Punjab Civil Service (Executive Branch) 
Rules (1972), R. 3 — See Ibid, R. 4 (1) 
—Punj 195 (FB) (Oct) 


——Rr. 4 (1), 3 — Ex-serviceman joining 
State Service — Seniority —- Computation of 
— Date when he became educationally quali- 
fied for the poit is relevant 

Punj 195 (FB) (Oct) . 


Punjab Edacational Services (Class II) Rules 
(1934) 
See under Education, 


Punjab Excise Act (1 of 1914), S. 61 (1) ©) 
— Whether prescription of minimum sentence 
bars application of S. 360 of Cr. P. C. or 
provisions of Probation of Offenders Act 
(1958) Punj 21 (FB) (Feb) 


Punjab High Court Rules and Orders 
See under High Court Rules and Orders. 


Punjab Land Revenue Act (17 of 1887), S. 6 
(5) — See Tenancy Laws — Punjab Security 
of Land Tenures Act (10 of 1953), S. 33 (2) Gi) 

Punj 182 (Oct) 


——S. 44 — See Tenancy Laws — Punjab 
Security of Land Tenures Act (1953), S. 10 
Punj 23 A (Feb) 


Punjab Municipal Act (3 of 1911) 
See under Municipalities. 
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Punjab Panchayat Samities and Zilla Pari- 


shads Act (3 of 1961) 
See under Panchayats. 


Punjab Police Rules (1934), R. 134 — See. 
Ibid, R. 13.18 Punj 70 (FB) (Jun) 
—R. 13.09 — See Ibid, R. 13.18 

Punj 70 (FB) (Jan) 
Rr. 13.18, 13.4 and 13.09 — “Officiating 
period”, meaning of. (1974) 1 Serv LR 733 
(Delhi), Dissented: from R 





Punj 70 (FB) (Jun) 


Punjab Reorganisation Act (31 of 1966), S. 82 
— See Tenancy Laws — Punjab Security of: ~ 
Land Tenures Act (1953), S. 33 (2) Gi) 

Punj 182 (Oct) 


Punjab Security of Land ‘Tenures Act (10 of 
1953) í 
See under Tenancy Laws. 


Punjab Service of Engineers, Class H P.W.D. 
@ & R Branch) Rules (1965), R. 6 (1) — 
Method of recruitment and promotions - to 
service of Engineers under — Government 
not adhering to the quota fixed for promo- 
tions but filling posts by direct recruitment — 
Held, petitioners, holding posts of Enginzers 
on ad hoc basis, entitled to promotion 

ea Punj 20 (Feb) 


Punjab University Act (35 of 1961). 
See under Education. S 


Punjab Village Common Lands Regulation) 
Act (18 of 1961), Ss. 4 (3) Gi), 7 — Petition 
for ejectment — Tenant in possession from 
1942 and his father in possession from 1938 
without payment of rent — If the two periods 
can be tacked on in calculating the period 
of 12 years before 1953 ` Punj 119 (Jul) 
———S. 7 — See Ibid, S. 4 (3) Gi) 

Punj 119 Jul) 


Rajasthan Land -and Buildings Tax Act (18 of 
1964), S. 3 — Levy of tax — Declaration of 
area as “panchayat area” by High Court — 
, Act is inapplicable Raj 120 Jul 


Railway Protection Force Rules (1959), F. 47 
— See Constitution of India, Art. 309 
' All 191 A, B (FB) (Oct) 


Railways Act (9 of 1890), S. 46-C (d), ) — 
See Ibid, S. 78-B : Mad 224 (Dec) 
-——S. 73 — Proof by claimant against rail- 
way. AIR 1973 Pat 244, Dissented from . 

_ Gauhati 49 A (Mar) 
——S. 74 — Negligence — Delay in delivery 
of goods Gauhati 49 B (Mar) 


——Ss. 78-B, 46-C (d) (h) — Expression ‘over- 
charge in respect of goods carried by rail- 


1 
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. ciety on reserve price 


. Rajasthan Panchayat Act 


=S. 49 — See Ibid, S., 17 
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Railways Act (contd) _ l z 
way’ — Includes excess charges of all kinds 
levied on goods carried — Excess wharfage 
and demurrage are overcharges — Imposition 
of excess of liability as matter of overall 
quantum.—- Whether an overcharge  . 

. 2 _ Mad 224 (ec) 
Rajasthan Fisheries Act (16 of 1953), S. 5 and 
Rajasthan Fisheries Rules (1958), R. 5 — 
Grant of licence for fishing — Neither tender 
system can be adopfed nor can Government 
grant licence to Fishermen’s Co-operative So- 
Raj 24 A (Feb) 


Rajasthan Fisheries Rules (1958), R. 5 — See 
Rajasthan Fisheries Act (1953), §-5 ` 

a Raj 24 A (Feb) 

Rajasthan Money Lenders ‘Act (1 of 1964) 
See under Debt Laws, : : 


Rajasthan Municipalities Act 
See under Municipalities, 


(21 of 1953) 


(38 of 1959) 


See under Panchayats, 


Rajasthan Panchayat and: Nyaya Panchayat 
(General) Rules (1961) 
See under Panchayats, 


Rajasthan- Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
See under Houses and Rents. 


Rajasthan Relief Undertakings (Special Provi- 
sions) Act (9 of 1961), S. 4 — Suit against 
company, its Directors and General Manager 
— Notification prior to institution of suit 
declaring company as relief undertaking — 
Maintainability of suit ` Cal 237 (Dec) 


Rajasthan Revenue Courts Manual, Part I, 

R. 17 and Proviso — See Tenancy Laws — 
Rajasthan Tenancy Act (1955), S, 230 

f Raj 186 (Oct) 

— Part I, R. 39 — See Tenancy. Laws — 
Rajasthan Tenancy Act (1955), S. 230 

. Raj 186 {Oct 


Registration Act (16 of 1908), Ss. 17 and 49 


— Unregistered lease -for 3 years — Posses- 
Sion taken pursuant to it — Section 53-A, 


T. P. Act cured the defect of non-registration 


— Lease deed admissible in evidence . 
All 128 A (Aug) 
. All 128 A (Aug) 


— Presumption from 
All 29 B (Feb) 


—Ss. 52, 59, 60 (2) 

registration of a document 

—S. 59 — See Ibid, S. 52 
T i All 29 B (Feb) 


nel 
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Registration Act (contd.) 
~——S. 60 (2) — See Ibid, S. 52 
All 29 B (Feb) 


Representation of the People Act (43. -of 1951), 
S. 83 — See 
(1) Ibid, S. 123 : 
f Punj 231 C, E, G, H (Dec) 
(2) Ibid, S. 123 (2) All 205 B Nov) 
(3) Ibid, S. 123 (3) Punj 231 F (Dec) 
-——S. 87 — See also Ibid, S. 123 
Punj 231 C, E, G, H, (Dec) 
——S. 87 —Civil P. C. (1908), O. 6, R. 16 
and O. 14, R. 2 — Election petition — Deci- 
sion as to on which allegations parties should 
go to trial can be decided as preliminary issue 
~~ Matter does not fall within ambit of O. 14, 
R. 2 Punj 231 B (Dec) 


_-——Ss. 87 and 123 = Charge of ccrrupt 


parctice alleged in vague term and in general 
way in a para of election petition — Same 
charge alleged specifically in another para — 
This renders earlier para liable to be dzleted 
from petition ‘Punj 231 D (Dec) 
—S. 87 D — See Ibid S. 123 (2) 
Punj 231 A (Dec) 
~——S. 100 (1) (d) (iii) — See Ibid, S. 123 (2) 
All 205 B Nov) 
-—§S. 123 — ‘See also Ibid, S. 87 — 
Punj 231 D (Dec) 
—Ss. 123, 83, 87 — Allegations of ccrrupt 


practice — Consent of elected’ candida-e or, 


his agent not pleaded in paras alleging cor- 
rupt practice — Paras are liable to be de- 


_ leted for ‘not disclosing complete cause of 


action Punj 231 C ‘Dec) 


——Ss. 123 and 83 and 87 — Manifesto of 
Akali Dal, contents of which are objected to, 
not containing appeal to Sikh voters to vote 
in favour of Akali candidate in the name of 
religion — Paragraph is liable to be deleted 
for not making out any corrupt practice 
Punj 231 E {Dec) 


——Ss. 123, 83, 87 — Circulation of osject- 


- ed posters alleged — ‘Material fact’ pectain- 


ing to the consent of the returned cancidate 
to the issuance of posters is not pleaded nor 
it is pleaded that the objectionable p>sters 
were distributed and circulated in the con- 
slituency in question — Para contzining 
allegation as to circulation is liable f be 
deleted Punj 231 G Dec) 


——Ss. 123, 83 and 87 — Para to explain as 
to what Akal Takhat is, its divinity and the 
great reverence in which it is held — Para 


being complementary to certain other para, 


it cannot be ordered to be deleted 
Punj 231 H Dec) 


Representation of the People Act (contd.) 

——Ss. 123 (2) and 87 (1) — Election peti- 
tion — Deletion of unnecessary paragraphs 
— Election: challenged on ground of corrupt 
practice under S. 123 (2} — Elected candi- 
date giving himself out to be candidate of a 
holy order — Such act does not constitute 
alleged corrupt practice Punj 231 A (Dec? 


—Ss. 123 (2), 100 (1) (d) iii) and 83 — 
Civil P. C. (1908), O. 6, R. 2 — Election peti- 
tion on grounds of corrupt practice — Plead- 
ing and proof "All 205 B (Nov) 


——Ss. 123 (3) and 83 — Articles objected 
to, as exhorting Sikh voters to-vote for candi- 
date as he is Sikh — Consent of returned 
candidate or his agent to publication of ob- 
jectionable portions in the articles, not 
alleged — No corrupt practice as envisaged 
in S. 123 (3) is made out — Para is liable to_ 
be deleted Punj -231 F (Dec) 
——S. 123 (7) — Elected candidate appoint- 
ing clerk and supervisor in Cane Co-operative 
Society as Polling Agents —- Neither of them 
falls in classes mentioned in S. 123 (7) and 
candidate is not guilty af corrupt practice 
under that provision All 205 A (Nov) 


——S. 123 (7) — Allegation of seeking help 
of Govt. officer — It is a vague allegation — 
Nature of assistance must be identified — 
Mere writing of letter by. Govt. officer to 
someone to assist candidate would not 
amount to corrupt practice 

Punj 231 I (Dec) 
——S. 123 (7) — Corrupt practice of assist- 
ance by Govt. Officer Deployment of 
police force at the instance of candidate — 
It does not amount to such corrupt practice 

Punj 231 J (Dec 
——S. 123 (7) — Corrupt practice of assist- 
ance by Govt. Officer — Presence of police 
at the instance of candidate on the front or 
the back or on the side of procession orga- 
nised by candidate — Does not amount to 
practice in question Punj 231 K (Dec) 


Revenue Recovery Act (1 of 1890), S. 3 (2). 
(3) — See Kerala Revenue Recovery Act 
(1968), S. 7 Ker 164 (Sep) 


SALES TAX 


—Central Sales Tax Act (74 of 1956), S. 6 — 
See Ibid, S. 8 (5) Orissa 15 (FB) (Jan) 
——Ss. 8 (5), 6, 15 (b) — Scope of — State 
Government notification under S. 8 (5) ex- 
empting assessment under Central Act — Not 


27. 


Pa 


invalid. 1974 Tax LR 1955 (Orissa), 1975 Tax . 


LR 2069 (Orissa) and 1975 Tax LR 2072 
(Orissa), Overruled 


Orissa 15 (FB) (Jan) 


fall under sub-sec. (1) of S. -38 
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Sales Tax — Central Sales Tax Act (conti) 


——+S. 15 (b) — See Ibid, S. 8 (5) 


Orissa 15 (FB) (Jan) 


—Karnataka Sales Tax Act (25 of 1957), S. 2 

(t) — Contract of supply of ballast in speci- 

fied stacks — Amounts to contract of sale 
Kant 198 (FB) (Oct) 


—Madhya Pradesh General Sales Tax Act 
(2 of 1959), S. 19 (1) — ‘Calendar year’ — 
Meaning of Madh Pra 11 A (FB) (Jan) 


——S. 19 (1) — Retrospective effect 
Madh Pra 11 B (FB) (Tan) 


—Tamil Nadu General Sales Tax Act (1 of 
1959), Ss. 34 and 36 — Powers of revisior. of 
Board of Revenue under S. 34 — Appeal by 
assessee against part of order of App. Asstt. 
Commissioner — Board of Revenue catnot 
revise other part Mad 66 (FB) (Apr}~ 
——S. 36 — See Ibid, S. 34 

Mad 66 (FB) (Apr) 


—Uttar Pradesh Sales Tax Act (15 of 1948), 
S. 4 — Notification under No. ST-911/X, Dj- 
31-3-1956, List Il, Item 18 Exemp-ion 
from tax of “All kinds of cloth manufactcred 
on handloom” — Does not include “Hand- 
loom shawls and Lohis” All 2 (FB) (Tan) 





Sikh Gurdwaras Act (Punjab Act 8 of 1925), 
Ss. 2 (4) (iv) and 8 — “Hereditary office- 
holder” — Who is -Punj 104 Qun) 
— 5. 8 — See Ibid, S. 2 (4) Gv) 

Punj 104 (Tun} 


Specific Relief Act (47 of 1963), S. 6 — Pro- 


_ visjon would not assist a trespasser — Dura- 


tion of his possession how far material 
All 132 (Aug) 


—S. 19 — On facts held that the defen- 
dants were bona fide purchasers for value 
without notice of the earlier agreement 

All 130 (Aug) 
—S. 31 — Declaration under — Identi-ica- 
tion of deed or its certified copy — Esen- 
tial - -© All 27 A (Feb) 


-——S. 34 — Scheme under S. 68-C, Motor 


` Vehicles Act to nationalise passenger trans- 


port and order granting temporary permits — 
Permanent permit holder not entitled to de- 
claration that the order was illegal 

All 26 B (Feb) 
——S. 37 — See Civil P. C. (1908), S. 9 

Cal 142 (Aug) 
——S. 38 (1) — Breach of. express of implied 
obligation not pleaded — Case held did not 


All 26 C (Feb) © 
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Specific Relief Act (contd.) 
—S. 39 — See Limitation Act (1953), Sche- 
dule I, Art, 54. All 27 C (Feb) 


—S. 41 (h) — Plaintiff co-sharer in exclu- 
sive possession of part of property with con- 
sent of other co-sharers (defendants) — Suit 
for injunction, — Contention thar plaintiff 
could get equally efficacious relief by bring- 
ing partition suit and hence suit was barred 
under S. 41 — Held, contention was un- 
tenable because what plaintiff wants is to 
keep his exclusive possession undisturbed and 
not partition Delhi 43 B (Mar) 
Stamp Act (2 of 1899) 
See under Stamp Duty. , 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (15) and Sch- 
edule I-B, Art. 15 (U. P.) — Memorandum 
of partition got effected earlier by arbitra- 
tors not an ‘instrument of partition’ 

All 126 A (Aug) 
—S. 2 (15) — Document whether an ‘in- 
strument of transfer’ All 126 B (Aug) 
—Sch. 1-B, Art. 15 (U. P.) — See Ibid, 
S. 2 (15) - All 126 A (Aug) 


Succession Act (39 of 1925), S. 57 (a) (b) — 
See Ibid, S. 213 Madh Pra 93 A (Jun) 


—S. 59 — Will — Suspicious circumstances ` 


attending execution All 32 (Mar) 


——S. 63 — Genuineness of will — Suspici- ` 


ous circumstances All 29 A (Feb) 
——S. 63 (c) — Transfer of Property Act, 
S. 3 — Attestation of one witness proved — 
The other witness was proved to have been 
present, but his signature was not proved — 
Will if valid All 29 C (Feb) 


— -S. 63 — Evidence Act (1 of 1872), Sec- 
tions 45, 68 — Execution of will — Proof — 
Opinion of Handwriting Expert — Cannot 
prevail over direct evidence of persons who 
attested the document in question and whose 
testimony is found reliable 

i Madh Pra 93 B (Jun) 


—Ss. 213, 57 (a) (b), 218 — Will executed 
by Hindu — Not covered by S. 57 (a) (b) — 
Application by legatee for grant of probate 
— Cannot be. refused by Court on proof of 
factum of execution of will : 
, Madh Pra 93 A (Jun) 
——S§. 218 — See also Ibid, S. 213 
Madh Pra 93 A (Jun) 
——S. 218 — Letters of Administration — 
When cannot be granted i 
Pat 101 (Jun) 


È 


- Succession. Act (contd.) 


——S, 306 — Cases where the rights sf the 
deceased abate Raj 202 (Oct) 


Tamil Nada Buildings (Lease and Reni Con- 
trol) Act (18 of 1960) 
See under Houses and Rents. 


Tamil Nada Coart-fees and Suits Valaation 


Act (14 of 1955) ; f 
See under Court-fees and Suits Valuctions. 


Tamil Nada Coltivating Tenants Protection 
Act (25 of 1955) 
See under Tenancy Laws. 


Tamil Nada General Sales Tax Act ʻi of 
1959) . 
See undep Sales Tax. 


Tamil Nada Hindu Religious and Chasitable 
Endowments Act (22 of 1959), S. 6 (18}, (19) 
and (20) — See Ibid, S. 92 Mad 60 (Apr} 


——-Ss. 92, 106, 107 and 6 (18), (19) and (20) 
— Temple exclusively managed by Vallala 
community of the place is a denomina‘ional 
one — Department cannot interfere unless 
mismanaged — Temple however liable to 
pay audit fee etc. Mad 60 «Apr) 


——S§. 106 — See Ibid, S. 92 ` 
Mad 60 (Apr) 
S, 107 — See Ibid, S. 92 

Mad 60 (Apr) 


Tamil Nada Impartible Estates Act (2 of 
1904) ; 
See under Tenancy Laws. 


Tamil Nadu Land Reforms (Fixation of Ceil- 
ing on Land Act (58 of 1961) 
See under Tenancy Laws, 


— Tamil Nadu Minor Imams (Abolition and 


Conversion into Ryotwari}) Act (30 of 
1963) . 
See under Tenancy Laws. 


Tamil Nada Motor Vehicles Rules (1940), 
R. 155-A (2) (iv) — See Motor Vehicles Act 
(1939), S. 47 (1) Mad 59 A (Apr) 


Tamil Nada Town and Country Plann 'ng 
Act 1971 (35 of 1972), S. 49 — Applicabitity 
— Application for building licence filed in 
December 1973, prior to coming into force 
of Act in 1975 — Application disposed of 
only after coming into force of Act — Hed, 
as application was filed before coming irto 


“€ force of Act, S. 49 did not apply 


y 
X 


Mad 98 (Jun) 
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TENANCY LAWS 


—Andhra Pradesh (Andhra Area) Estates 

(Abolition and Conversion into Ryotwari) Act 

(26 of 1948), S. 3 — See also Ibid, S. 18 (4) 
Andh Pra 139 B (Aug) 


—Ss. 3 and 66 — Abolition of impartible 
estate — Alienations effected prior to taking 
over — Not questionable by Zamindar or his 
successor-in-interest Andh Pra 139 A (Aug) 


—Ss. 18 (4) and 3 — Interpretation of 
S. 18 (4) Andh Pra 139 B (Aug) 


—Ss. 47 (3), 56 (1) (©) — Suit by succes- 
sor in interest of Zamindar for setting aside 
alienation and for partition — Jurisdiction of 
Civil Court not barred 

Andh Pra 139 D (Aug) 
-——$. 56 (1) (c) — See Ibid, S. 47 (3) 

Andh Pra 139 D (Aug) 
———S. 66 — See Ibid, S. 3 

Andh Pra 139 A (Aug) 


—Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings Act (i of 1973), Ss. 3 
(vy) @, 9, 10, 20 — Dry land under ayacut of 
project — Some land ceclared excess by 
treating it as wet land by virtue of S. 3 (v) (Ù 
and S, 9 — Appeal challenging declaration — 
Not maintainable Andh Pra 137 (Aug) 


——S. 9 — See Ibid, S. 3 (v) @ 
_Andh Pra 137 (Aug) 


—S. 10 — See Ibid, S. 3 (v) @ 

Andh Pra 137 (Aug) 
-———S. 20 — See Ibid, S. 3 (v) (i) 

Andh Pra 137 (Aug) 


—-Bengal Tenancy Act (8 of 1885), S. 180 — 
Person holding land in utbandi system — 
Does not become occupancy tenant — His 
heirs not competent to pass any title in the 
land Cal 109 Gul) 


«Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 1956), 


——Ss. 10 and 12 (2) — Consolidation Offi- 
cer deciding that petitioners and respondents 
should be recorded half and half in respect 
of disputed land — Objection by petitioners 
under S. 10 (2) in respect of entry in register 
to that effect — Appeal by respondents 
under S. 10 (6) rejected — Held respondents 
having objected under S. 10 (6) were entitled 
to raise such objections under S. 12 (2) 

Pat 19 (Feb) 


——S. 12 (2) — See Ibid, S. 10 a 
. Pat 19 (Feb) 
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Tenancy Laws (contd.) 
Bihar Land Reforms Act (30 of 1950), S. 4 
— See also 
(1) Civil P. C. (1908), S. 100 
Pat 102 C (Jun) 
(2) Tenancy Laws — Bihar Land Reforms 
Rules (1951), R. 7 (b) 
Pat 102 B (Jun) 
o§. 4 — Bihar Tenancy Act (8 of 1835), 
8. 5 (2) — Expression ‘Raiya? — Meaning 


of Pat 102 A (Jun) 
—Ss. 4 (h), 8 — Notice under S. 4 h) — 
Validity Pat 69 (Tun) 


——S. 8 — See Ibid, S. 4 h) 
f Pat 69 (Jun) 
——S. 35 — Ouster of Civil Courts jurisdic: 
_ tion — Scope Pat 179 C (Oct) 


—Bihar Land Reforms (Fixation of Ceiling 
and Acquisition of Surplus Land) Act, 1960 
(12 of 1961), S. 4 — Ceiling area under arigi- 
nal provision was 20 acres, and after amend- 
ment 15 acres — Petitioner owning - 17-90 
acres transferring 13-58 acres on 23-2-1972 
before amendment came into force — No 
permission of the Collector held necessary, 
for the transfer 


—Bihar Land Reforms Rules (1951), R. 7 (b) 
= Application under — Scope : 
` Pat 102 B (Jun) 


—Bihar Tenancy Act (8 of 1885), S. 5 (2) — 
See oon Ce — Bihar Land Reforms 
Act (1950), S Pat 102 A “Jun) 
——S§, 48-E — an of bataidari righs — 
Initiation of proceeding — Satisfaction of 
Deputy Collector that a prima facie case 
exists is condition precedent Pat 100 (Jun) 


~-Goalpara Tenancy ‘Act (1 of 1929), S. 76 (2) 


. Suit for partition of land — Land acquired. 


by the State — Suit cannot be decided with- 


out notice of suit to the State 
Gauhati 212 (Nov) 


—Himachal Pradesh Tenancy and Land Re- 
forms Act (8 of 1974), Ss. 104, 112, 114, 115 
— Suit for declaration that defendant & not 
a tenant of the suit land — Suit is not tarred 
by provisions of S, 112 Him Pra 53 (Apr) 
-——S. 112 — See Ibid, S. 104 
Him Pra 53 (Apr) 
—S, 114 — ‘See Ibid, S. 104 
Him Pra 53 (Apr) 
—-+S. 115 — See Ibid, S. 104 
Him Pra 53 (Apr) 
` —-Kerala Land Reforms Act (1 of 1964], S. 2 
(25) — See Ibid, S. 80-A (4) 
Ker 91 B (Jun) 


Pat 180 {Oct}. 
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Tenancy Laws — Kerala Land Reforms Act 
(contd.) 


'=—Ss. 57 and 72-P — Deposit of first instal- 


ment of purchase price determined under 


‘S$. 57 made by tenant — Certificate of pur- 


chase not issued by Land Board — Tenant 
would be deemed to have obtained such 
certificate 


——S. 72-P — See Ibid, S. 57 
Ker 167 (Sep) 


—Ss. 80-A PA 2 (25) — Purchase of 
kudikidappu (land) by kudikidappukaran — 
Application for — Computation of extent of 
landowner’s land liable to be purchased 
Ker 91 B g un) 


——S. 85 {9) — Power of Board to set aside 
prior orders passed under S. 85 (5) or (7) — 


_For invoking such power fresh material is 


not necessary Ker 165 A (Sep) 
j 

—Ss. 85 (9); 101 (4) — Power of Board to 

reopen decision on question of exemption of 

land under S. 81 


——S. 101 Q — See Ibid, S. 85 (9) 
Ker 165 B (Sep) 


ag 103 — Revision under, by land owner 
— Concurrent finding of fact of two tri- 
bunals based on consideration of oral and 
documentary ‘evidence — Cannot be chal- 
lenged in revision under S. 103 , 

- ' ' Ker 91 A (Jun) 


—Madhya Pradesh Ceiling on Agricultural 
Holdings Act’ (20 of 1960), S. 4 (2) — Sec- 
tion 4 (2) is‘ effective only w.e.f. 7-3-1974, 
the date of commencement of the amending 
Act, and not from the date of commence- 
ment of the principal Act 

Madh Pra 200 A (Oct) 


——S. 4 (2) — Availability of exemptions . 


under - — Validity of transfers 

Madh Pra 200 B (Oct) 
—Madras Impartible Estates Act (2 of 1904), 
S. 4 — Effect — Powers of proprietor of 
impartible estate Andh Pra 139 C (Aug) 


—Orissa Land Reforms Act (16 of 1960); 
S. 40 (2) — Second part of S. 40 (2) not in- 
tended to touch suits filed before 26-11-1970 

Orissa 17 A (Feb) 


—Pimjab Security of ‘Land: Tenures Act 
{10 of 1953), Ss. 6 and 18 — Application for 
purchase of ‘land by tenant — Is not main- 
tainable against small landowner 

Punj 229 (Dec) 


Ker 165 B (Sep) - 


Ker 167 (Sep) . 


AK 
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` Tenancy Laws — Punjab Security of Land 


AS 


Tenurés Act (contd.) 


——S. 10 — Punjab Land Revenue Act (17 of 
1887), S. 44 — Suit for possession of land 
by person shown as sub-tenant and in pos- 
session thereof in Jamabandi for 1958-59 — 
Maintainability Punj 23 A Feb) 


——S. 18 — See Ibid, S. 6 . 
: _ Punj 229 (Dec) 


——S. 33 (2) (ii) — Ex parte declaration of 


surplus area prior to 1-11-66 — Appel by 


landowner dismissed — Revision — Jur-sdic- 
tion of Financial Commissioner — Bifarca- 
tion of States — Effect Punj 182 (Oct) 


—Punjab Tenancy Act (16 of 1887), S. 75 — 
— See Tenancy Laws — Punjab Security of 
Land Tenures Act (253); S. 33 (2) di) 

Punj 182 ‘Oct) 


—Rajasthan Imposition of Ceiling on Agricul- 
tural Holdings Act (11 of 1973), Ss. 14, 15 — 
Notice — Notice to party, not served — 
Party appearing before authorities and placing 
its case — Party not prejudiced — Prozeed- 
ings cannot be said to be vitiated for want 

of notice Raj 232 B Dec) 


—-S. 15 — See Ibid, S. 11 
_ Raj 232 B Deco) 
—Rajasthan Tenancy Act (3 of 1955), S. 30-B 
— Validity —- Word “Family” '— Interpreta- 
tion of — Scope of section indicated 
Raj 232 A tDec) 
—S. 230 — Revision before Revenue 
Court — Procedure Raj 186 (Oct) 


—Tamil Nadu Cultivating Tenants Protection 
Act (25 of 1955), S. 2 (aa) — Lease of only 
usufruct of trees and land on which trees 
stood specifically ‘excluded from ambit of 
lease — Lessee is not “cultivating tenan?’ 
; Mad 168 'Sep) 
—Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 12 — 
Ceiling area — Computation 
i Mad 97 Oun) 


—Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (30 of 1963), 
S. 8 — See Civil P. C. (1908), S., 9 

Mad 175 eOct) 


—S. 50 (3) — See Tenancy an — Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act (1961), S. 12 Mad 97 (Jun) 
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Tenancy Laws (conta.) 
Uttar Pradesh Tenancy Act (17 of 1939), 





S. 3 (11) — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 21 (1) ©) All 105 (ŒB) Gud 


—Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 3 (26) — 
See Ibid, S. 21 (1) (h) Al 105 A (FB) (Jul} 


—Ss. 21 (1) (h), 3 (26) — Interpretation of 
S. 21 (1) (h) — Benefit of S. 21 (1) (b) whe- 
ther available to successor-in-interest of a 
landholder who was entitled to benefit of 
S. 21 (1) (h) — Term ‘landholder’, meaning 
of. 1970 All LJ 476 (FB), Overruled 

All 105 A (FB) (Jul 


——S. 229-B — Second appeal — Question 
whether will was executed or not or whether 
it was genuite or not are questions of fact 
— Not open to interference by Board of Re- 
venue in second appeal-on mere reappraisal 
of evidence All 123 (Jul) 


—West Bengal Land Reforms Act (10 of 
1956), S. 8 — See Civil Procedure Code 
(1908), S. 115 Cal “80 (Jun) 





Torts — See Motor Vehicles Act (1939), Sec- 
tion 110-B Orissa 223 (Nov) 


_—Negligence — Res ipsa loquitur — Ap- 


plicability to facts is question of law — 
Need not be specifically pleaded 
Cal 141 (Aug) 
—Nuisance — See Civil P. C. (1908), S. 9 
Cal 142 (Aug) 
——Res ipsa loquitur — See Motor: Vehicles 
Act (1939), S. 110-A Andh Pra 34 A (Mar) 


——Suit for malicious prosecution — See © 


Succession Act (1925), S. 306 Raj 202 (Oct) 


Trade and Merchandise Marks Act (43 of 


1958), S. 106 — Dispute regarding infringe- | 


ment of trade mark — Principles of law to 
be kept in mind for deciding dispute 
Mad 13 Qan) 


Transfer of Property Act (4 of 1882), S. 3 — 
See Succession Act (1925),-S. 63 (c) 

All 29 C (Feb) 
—S§. 8 — See Deed — Construction 

Raj 190 (Oct) 
——S. 8 — See Stamp Duty — Stamp Act 
(1899), -S. 2 (15) All 126 B (Aug) 


——S. 41 — Transfer. of land by ostensible 
owner recorded as Bhumidhar — Claim by 
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Transfer of Property Act (contd.) 

co-sharer Transferee not ascertaining 
power of transferor —.Not entitled to benefit 
of S, 41 All 31 (Mar) 


——S. 44 — Co-sharers — Plaintiff co-sharer 
in exclusive possession of part of property 
with consent of other co-sharers (defendants) 
— There is no ouster of latter 


Delhi 43 A (Mar) 


—S. 53 — See Benami Cal 36 B (Mar) - 


—-S. 53-A — See also 


(1) Houses and Rents — Tamil Nadu 
Buildings (Lease and Rent Control) 
Act (1649), S. 7 Mad 177 (Oct) 

(2) Registration Act (1908), S. 17 
All 128 A (Aug) 
-——S. 53-A — Plea of part performance — 
Cannot be allowed to be raised for first time 
in second appeal Him Pra 113 A (ful) 


—S. 63-A — Improvements made by mort- 
gagee in possession over mortgaged land — 
Redemption — Case found not covered by 
S. 63-A Him Pra 113 B (ul) 


—S. 105 — See also Civil P. C. (1998), 
O. 23, R. 3 Raj 185 D (Oct) 
——S. 105 — Custom — Lease of clan land 
of Mylliem Wmiong Clan — Male member 
of clan who has a sister cannot lease out any 
portion of clan land without concurrence of 
his sister Gauhatj 84 (Jun) 


——S. 106 — Notice under — Mannfactur- 
ing purpose — Lease for purpose of prepar- 
ing ‘mava’ from milk — 15 days’ notice for 
termination of lease held, was invalid 
: ; Guj 86 Qun) 
_-—-S. 106 — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 — 
Notice by landlord under S. 106 served on 
` tenant — Validity _ All 125 B (Aug) 


_—Ss. 106 and 107 — Lease of immovable 
property nos ioe as a month. to. month 
one — Fact that it was for a fixed period 
or reserved yearly rent was ee eer 
atid, S. 106 All 128 B (Aug) 
(2) Registration Act UMS) A PER 
piers gag oe ene ee ie 
not executed OF registered — eee iad 
__--§ 109 — See Houses and Rents — West 


ises Tenancy Act (1956), S. 13 
Bengal Premises Tenancy Seer cou 
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Transfer of Property Act (contd.) 
——S. 111 (a) — Lease for fixed period — 
Period expiring pending disposal of eject- 
ment suit —- Notice of termination not being 
necessary the decree would be valid 

All 128 C (Aug) 


——S. 122 — See Hindu Law — Mitakshara 
— Joint family All 75 C (tun) 


——S. 123 — Assam Land Records Manual, 
R. 211 — Gift when valid 


Gauhati 213 A (Nov) 


Travancore-Cochin Public Health Act (16 of 
1955), Ss. 42, 44 — Prosecution under S. 44 
~~ Prior issue of notice under S. 42 is condi- 
tion precedent | Ker 166 (Sep) 


——S, 44 — See Ibid, S. 42 Ker 166 (Sep) 


Uttar Pradesh Electricity Duty Act (33 of 
1952), Ss. 3 (1) and (œ), 4 — Duty payable 
on energy consumed — Experssion “any other 
person” — Meaning. ILR (1975) 1 All 661, 
Overruled 


~—S, 4 — See Ibid, S. 3 


`~ 


(1} and (c) 
All 124 (ŒB) (Aug) 


Uttar Pradesh Intermediate Education Act 
(2 of 1921) - 


See under Education. 


Uttar Prađesh Sales Tax Act (15 of 1948) 
See under Sales Tax. 


Uttar Pradesh: (Temporary) Control of Rent 
“and Eviction Act (3 of 1947) 


See under Houses and Rents. 


Uttar Pradesh: Tenancy Act (17 of 1939) 
See under Tenancy Laws. = 


t 
Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972) i 
See under Houses and Rents. 


Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1 of 1951) 
See under Fenancy Laws. 


West Bengal Land Development and Planning 
Act (21 of 1948), S. 8 (1), Proviso (b) — Con- 
dition attached to proviso (b) does not get 
protection of Art. 31-B ‘of Constitution and 
is violative of Art. 14 Cal 35 (Mar) 


West Bengal Land Reforms Act (10 of 1956) 
See under Tenancy Laws, 


All 124 (FB) (Aug) . 
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West Bengal Premises Tenancy Act a2 of 
1950 - 
See under Houses and Rents. 


Words and Phrases — “Assign” and “dele- 
gate” — Meaning of All 1 B ŒB) (Jan) 


——"Family” —- See Tenancy Laws — Raja- 


ethan Tenancy Act (3 of 1955), S. 30-B 
Raj 232 A (Dec) 


a Padi 


Words and Phrases (contd.) - 
——‘Modify” — See Board’s 
Orders (Madras), R. 156-A (1) (iv) 
3 Mad 12 (FB) (Jan) 
of proportion to gravity of 
Standing Orders. 


Standing: 


—“Out 
offence” — See Board’s 
(Madras), R, 156-A (1) Gy) 
Mad 12 (FB) (Jan) 
——Tender’ and ‘auction’ — Distinction be- 
tween Raj 24 B (Febh 





LIST OF CASES OVERRULED, REVE RSED AND DISSENTED FROM ETC. 


IN A. I. R. 1981 NOC 
Diss. : Dissented from in; Over. p Overruled in; Revers. ; Reversed in. 


ALLAHABAD 


1970 All LJ 476 (FB) — Over. 
All 105 A ŒB) (Jul). 

1971 All LJ 896 — Over. AIR 1981 A 1A 
(ŒB) (Jan). 


AIR 1981 


ALR (1975) 1 All 661 — Over. AIR 1981 All 


124 (FB) (Aug). 

1977 All LR 114 — Over. AIR 1981 A 1 A 
(FB) (Jan). 

1979 Cri LJ 236 (All) — Over. 
All 74 B (FB) (Jun). 


AIR 1981 


ANDHRA PRADESH 


1958 Andh LT 728 — Held impliedly Over- 
ruled by AIR 1965 Andh Pra 435. AIR 
1981 Andh Pra 138 A (Aug). | 

(1961) 2 Cri LJ 604 (Andh Pra) —-Diss. AIR 
1981 J & K 55 (ŒB) (Apr). 

(1979) 120 ITR 512 (Andh Pra) — Diss. AIR 
1981 Mad 194 (FB) (Oct). 


BOMBAY , 


1980 Cri LJ 853 (Bom) — Diss. AIR 1981 


All 74 B ŒB) Qun). 
CALCUTTA 


1956 Cri LJ 526 (Cal) — Diss. 
J & K_55 (ŒB) (Apr). 
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1981 Punj 70 (FB) (Jun). 


GUJARAT 
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1981 Mad 194 (FB) (Oct), 


KERALA 


(1972) 84 ITR 119 (Ker) — Over. AIR 1982 
Ker 10 (FB) (Jan). 

(1976) O. P. Nos. 5638 and 5542 of 1976 
(Ker) — Revers. AIR 1981 Ker. 192 
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1980 Tax LR 981 (Ker) — Over. AIR 198 
Ker 219 (FB) (Nov). - 
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MADRAS >: 


(1979) 117 ITR 534 (Mad) (FB) — Over. 
AIR 1981 Mad 194 (FB) (Oct). 

1979 Tax LR NOC 99 (Mad) — Over, AIR 
1981 Mad 194 (FB) (Oct). 


ORISSA 


1967 Cri LY 1166 (Orissa) — Held no longer 
good law in view of 1971 Cri LJ 1715 
(SC) and 1971 Cri LJ 1720 (SC). AIR 
1981 Orissa 30 A (ŒB) (Feb). 

1970 Cri LJ 1378 (Orissa) — Held no longer: 
good law in view of 1971 Cri LJ 1715- 
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(1972) 38 Cut LT 1133 — Over. 
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AIR 1988 
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4978 Cri LJ 124 (Orissa) — Over, AIR 1981 
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PATNA 
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49 A (ee) 
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NOTES SECTION 


‘AIR, 1981 NOC 1 (ALL.) 
= 1980 All LJ 736 (FB) ` 


K. N. SINGH, K. N. SETH AND 
MURLIDHAR. JJ. 


Hindu National School Management 
Trust Society and another, Petitioners v. 
Deputy Director of Education and others, 
Respondents. 

Civil Misc. Writ Petn, No. 689 of 1978, 
D/- 9-7-1980, 


(A) U. P. Intermediate ` Education Act. 


(2 ef 1921), Ss. 16G, 15 — Regulaticns 
framed under S. 15 — Regn. 35 — Nature 
and scope of —. Disciplinary enquiry — 
Provision as to holding enquiry is manca- 
tory — Constitution of Enquiry Authority 
é= Provision relating to is, however, orly 
directory. 1971 All LJ 896 and 1977 All 
LR 114, Overruled. (Interpretation of 
Statutes — Statute whether mandatory or 
directory). 


In order to judge the nature and scope 
of a particular statute or rule i. e whe- 
ther it is mandatory or directory, the pur- 
pose for which the provision. has been 
made and its nature, the intention of the 
legislature in making the provision, the 
serious general inconvenience or injustize 
to persons resulting from whether tbe 
provision is read one way or the other 
have all to be taken into account n 
arriving at the conclusion whether a paz- 
ticular provision is mandatary or direz- 
tory, . 

The object in framing Regn. 35 is zo 
provide a- safeguard to the employees ef 
the. educational institution against arbi- 
trary and capricious actions of the Com- 
mittee of Management. The enquiry, œn 


1981 AIR Notes/i (1} I 


‘sub-committee in place of the 


the basis of the charges framed, has to be 
conducted in case of a teacher or other 
employees by.the Head Master, Principal 
or the Manager and by - a sub-committee 
appointed by the Committee of Manage- 
ment in case of a Principal or Head 
Master, 


The provision in Regn. 35 relating to — 
the holding of an enquiry is mandatory 
but it cannot be said that the constitution 
of the Enquiring Authority is also manda- 
tory in the sense that no departure at all 
can be made in that respect. Thus, where 
an enquiry against a teacher is conducted 
by a sub-committee and not by the Head- 
master or Principal or Manager as pro- 
vided in Regn. 35, the enquiry will not 
be vitiated on that ground. All the safe- 
guards provided to a teacher before tak- 
ing -any action against him are available 
to him, Whether his enquiry is conducted 
by the Head Master or Principal or 
Manager or it is conducted by a small 
sub-committee it cannot be successfully 
contended that by making a departure 
with regard to the constitution of the En- 
quiring Authority the purpose for which 
the provision has been made or the inten- 
tion of the legislature in making the pro- 
vision is violated or any serious general 
inconvenience or injustice is caused to the 
teacher concerned. On the other hand, 
the entrustment of the enquiry to a small 
Head 
Master or Principal cr Manager ensures 
to the teacher concerned greater and 
better safeguards than he would have had 
if the enquiry is conducted by an indivi- 
dual. 


In Regn. 35 there is no assignment but 
only a delegation of power of the Com- 


2 . Notes of Cases 2.3 


mittee of Management. Under’ S. 16-G 
the Committee of Management is the ap- 
pointing authority. The power to punish 
vests in the Committee, Regn. 35 enables 
it to delegate its power of enquiry to a 
named Officer or to a sub-committee. 
Even in the case of a teacher wher2 the 
enquiry is to.be conducted by a named 
officer it would substantially comply with 
the requirement of law if the power to 
coduct the enquiry is delegated to a sub- 
committee. The word ‘may’ is used in 
Regn. 35 and in view of the nature and 
object of the provision it must be held 
to be directory. 1971 All LJ 896 and 1977 
All LR 114, Overruled. Case law discuss- 
ed. 

(B) Words and Phrases — “Assign” and 
“delegate” — Meaning of. (Constitution 
of India, Art, 245). 

In legal parlance to assign means to 
make or set over to another, to transfer 
or to assign property or some interest 
therein. In case of assignment the assig- 
nor is deprived of the right transferred 
and it vests in the assignee. On the other 
hand, the term ‘delegation’ does not imply 
deprivation of one’s authority. (1890) 25 
QBD 391 and AIR 1963 SC 1508, Rel. on. 

Ravi Kant and A. D. Prabhakar, for 
Petitioners, 

HX/HX/D791/80/DVT ce 
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AIR 1981 NOC 2 (ALL) 
= 1980 All LJ 742 (FB) 


H. N. SETH, C. S. P. SINGH AND: . 
R. M. SAHAI, JJ. Ar 
M/s. Kashmir Shawls Industries, Kan- 
pur, Applicant v. Commissioner of. Sales 
Tax, U. P., Lucknow, Respondent. 
S. T. R. Nos. 523, 523-A and 523-B of 
1976, D/- 7-9-1979. - 
f U. P. Sales Tax Act (15 of 1948), Sec- 
tion 4 — Notification under, Number 
ST-911/X, D/- 31-3-1956, List II Item 18 
— Exemption from tax of “All kinds 
of cloth manufactured on handloom” — 
Does not include “Handloom shawls 
and Lohis” — They are exempted under 
subsequent notification from 16-2-1962. 
Notification No. ST-911/X, dated 31-3- 
1956 issued under S, 4 exempting from 
tax “All kinds of cloth manufactured ‘on 
handloom” under Item 18 does not in- 
clude “Handloom shawls and Lohis”. The 
said Notification D/- 31-3-1956 when read 
with subsequent Notification dated 21-10- 
1959 and 16-2-1962 issued under Sec. 4 
makes it clear that if the Notification 
D/- 31-3-1956 is interpreted liberally as 
including all types of handloom cloth, the 


ALR 


subsequent ' Notifications D/- 21-10-1959 
and 21-2-1962 granting exemption to 
printed embroidered handloom cloth and 
shawls and lohis respectively would be- 
come redundant. More particularly, the 
Notification D/- 16-2-1962 exempts hand- 
loom shawls and. lohis only from 16-2- 
1962 and not retrospectively. Therefore 
to interpret the Notification D/- 31-3-1956 
as granting exemption from an earlier 
date than that indicated by the Notifica- 
tion D/- 16-2-1962 would be defeating 
the intent of the Notification D/- 16-2- 
1962, Therefore Handloom Shawls and 
Lohis would be exempt from tax only 
from 16-2-1962 onwards. 


Dr. R. R. Misra, for Applicant, Vv. D, 
Singh, for Respondent, 


JW/IW/F97/79/DVT 


AIR 1981 NOC 3 (ANDH. PRA.) 
= 1980 Tax LR 1346 (FB) 
MADHAVA REDDY, RAMACHANDRA 
RAO AND AMARESWARI, JJ. 

Additional Commissioner of Income- 
tax, Andhra Pradesh, Hyderabad, Appli- 
cant v. Sri Sarvaraya Sugars Ltd., Chel- 
lur, Respondent. 

Cases Referred Nos. 230 of 1976 and 94 
of 1977, D/- 10-4-1980. - 

Income-tax Rules (1962), R. 5, Proviso, 
Appendix I, Part I, Item III — Assessee, 
a seasonal sugar factory | — Extra shift 
allowance — Computation. 


A seasonal sugar factory is not entitled 
to extra shift allowance without reference 
to the normal number of working days 
viz. 300, and the days for which the plant 
ai machinery worked for such extra 
shi 


Merely because, normal allowance of 
7 per cent is allowed for a seasonal fac- 
tory under R. 5 Appendix I, Part I even 
though it has not worked 180 days or 
more, it does not follow that extra al- 
lowance also should be allowed in -full 
without reference to the actual number 
of working days. For the purpose of ad- 
mitting extra allowance for double shift 
and triple shift the appendix specifically 
lays down that normal number of work- 
ing days throughout the previous year 
shall be taken as 300: No distinction’ is 
made between a seasonal and a non-sea- 
sonal factory in this regard. No exception 
is made in favour of or concession is given 
to seasonal factories in this behalf. By 
specifying 300 days to be the normal 
number of working days during the pre- 
vious year. the Rule Making Authority, 


1981 
has tried to give a quietus to any argu- 
ment as to what is meant by “Normal 
number of working days” in a year. Any 
scope for extending the fiction supposed- 
ly created in favour of seasonal factories 
for the purpose of admitting normal de- 
preciation allowance, even’ for purposes 
of calculating extra allowance is wholly 
eliminated by specifying the. normal 
number of working days to be 300. 

Neither any provision in the Act nor 

Rule § supports the contention that the 
basis for calculating normal depreciation 
allowance and extra depreciation allow- 
ance should be one and the same. Nor 
is there any basis for the contention that 
if for the purpose of allowing normal de~ 
preciation allowance a distinction-is made 
between a seasonal factory and a non- 
seasonal concern, the same distinction 
should be maintained for the purpose of 
admitting extra depreciation ‘allowance 
as well. Extra depreciation allowance be- 
‘ing different and distinct from normal de- 
preciation allowance and extra deprecia- 
tion allowance for double and triple shift 
being admissible only with . respect to 
plant and machinery and not with res- 
pect to other assets, the Rule Making 
‘Authority was certainly justified in laying 
down the criteria for admitting extra de- 
preciation allowance for all concerns. It 
could validly provide a different basis for 
admitting extra depreciation allowance 
than the one provided for admitting 
normal allowance. There is no law which 
enjoins the legislature or the Rule Making 
Authority to deal with ‘the seasonal fac- 
tories and non-seasonal factories on a 
different footing for the purpose of ad- 
mitting extra allowance merely because 
for the purpose of admitting normal de- 
preciation allowance it has not prescribed 
180 days as the minimum number of 
working days in an year as in the case of 
non-seasonal factories, 
_ Any. considerations of equity are whale 
irrelevant in the matter admitting extra 
depreciation allowance for double shift or 
triple shift working of a concern. The 
principle that a fiction created for one 
purpose should not be . boggled down 
when it comes to the question of giving 
effect to the inevitable consequences or 
corollaries of that fiction is neither ap- 
plicable to such case nor is it violated in 
this regard, Case law Rel. on.- 

P. Rama Rao, Standing Counsel, for 
Income-tax Department on behalf of Ap- 
plicant in both the cases: S. Parvatha 
Rao, for Respondent in both the cases, 

, IX/JX/E767/80/GDR 
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AIR 1981 NOC 4 (GOA) «= :\{ 
K. M. MISHRA, Addl. J. C&C 
-~ Ankush Rajaram Naik, Applicant v. 
Goa, Daman and Diu Housing Board, Re- 
spondent. 


_ Civil Revn. Appin. No. 160 of 1979, D/- 
30-6-1980. 

Arbitration Act (10 of 1940), S. 20 — 
Reference to arbitrator — Application by . 
contractor for reference of dispute in 
respect of payment for work — Defence 
of non-applicant that contractor received 
amount in full satisfaction of his final 
bill — Dismissal of application on basis of 
defence is invalid. (Contract Act (1872), 
S. 63). 


An accord and satisfaction which is 
concerned with the obligations arising 
from the contract does noè affect the arbi- 
tration clause. Whether the obligations 
under the contract have been fully satis- 
fied as claimed by a party is a question 
which relates to the contract itself and 
comes within the arbitration clause there- 
in and this has to be referred to for deci- 
sion of the Arbitrator. 

Where the contractor had applied to 
the court under S. 20 for appointment of 
an Arbitrator on failure of other party 
to appoint the Arbitrator, for settlement 
of dispute regarding the ‘payment for 
work and the application was dismissed 


-by the court on the allegation -of the 


other party that the contractor had re- 
ceived the amount in full satisfaction -of 
his final bill, and there remained no dis- 
pute to be referred to, the dismissal of 
application could not be said to be valid: 
(Case law discussed). ` 

G. S. Marathe, for Applicant; J. Dias, 
Govt. Advocate, for Respondent, 


KX/KX/F836/80/VNP/MVJ i 





AIR 1981 NOC 5 (GOA) 
K. M. MISHRA, Addl. J. C. 

Sales Mascarenhas, Appellant v. Sakha- 
ram Shamba Satelkar and another, Re- 
spondents. . 

Second Civil Appeal No. 4 of 1976, D/- 
19-2-1980. 

(A) Goa, Daman and Diu (Protection 
from Eviction of Mundcars, Agricultural 
Labourers and Village Artisans) Act (12 
of 1971), S. 5 — Encroachment by Mund- 
ear on adjoining non-Mundcar property 
— Protection neither under S. 5 nor the 
so-called inherent right of a Mundcar to 
keep his house in proper repairs is avail- 
able — Such rights are confined only to 
mundcar property. 
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(B) Limitation Act (36 of 1963), Arti- 
cles 113, 64 — Defendant encroaching on 
plaintifi’s land and raising construction — 
Suit seeking direction to defendant to 
pull down structure — Plaintiff not ask- 
ing specifically for restoration of posses- 
sion of land though paying court-fee for 
the relief — Held, that the suit in sub- 
stance was one for restoration of posses- 
sion too and was governed by 12 years 
period of limitation and not 3 years under 
Art. 113. 

M. S. Usgaocar, for Appellani; Y. H. 
Kadam, for Respondents, A 
EX/EX/C121/80/AS/MVJ 
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/ AIR 1981 Noc 6 (GOA) d 
TITO MENEZES, J. C.. ; 

Union of India, Applicant. v. Monte de 
Guirim Educational Society and another, 
Respondents. 

Civil: Mise. Appln. No. 30 of 1979, D/- 
18-2-1980. 

(A) Constitution of India, Art. 133 (1) 
— Goa, Daman and- Diu Grant-in-Aid 
Code for Secondary Schools and Colleges 
and other Educational Institutions except 
the Primary Schools (1963) Rules, R. 74 
(3) and Proviso — Certificate for filing 
appeal to Supreme Court under Art. 133 
(3) — Question whether particular rule 
is violative of Art. 30 — Ample guidance 
available from Supreme Court rulings — 
Leave to appeal refused. 


A certificate under Art. 133 (1) for fil- 
ing appeal to Supreme Court can ‘be 
granted only if the case involves a ques- 
tion of law which is not only’ substantial 
but also of general importance and in the 
opinion of the High Court needs to be 
decided by the Supreme Court, The ques- 
tion whether the Proviso to S. 74 of the 
Goa Grant-in-Aid Code was violative of 
Art. 30 was held well settled by various 
rulings of the Supreme Court declared 
the Proviso as violative of Art. 30 and 
therefore the Court refused to grart cer- 
tificate. AIR 1976 SC 1111, Rel. on. 


(B) Goa, Daman and Diu Grant-in-Aid 
Code for Secondary Schools and Colleges 
and other Educational Institutions except 
the Primary Schools (1963) — Rule 74: (2) 
and (3) — Removal of permanent teach- 
ers by Management — R. 74 does not give 
option to Management to remove perma- 
nent teachers under sub-rule (2) or (3) — 
Sub-rules (2) and (3) of R. 74 provide for 
removal of permanent teachers | in dif- 
ferent contingencies. ; : 


A.L R. 


J. Dias, Govt. Advocate, for Applicant; 
J. A. Sequeira, Sr. Counsel with Coelho 
Pereira, for Respondents, 


EX/GX/C122/80/GNB 


AIR 1981 NOC 7 (J. & KJ 
G. M. MIR, J. 
Chaman Lal and another, Plaintiffs v, 
Abdul Gani Sofi, Defendant. 
Civil Original Suits Nos. 49 of 1974, and 
27 of 1975, D/- 25-7-1980.. 


J. & K. Transfer of Property Act (42 of 
1977 Smvt.), S. 54 — Agreement to sell 
stipulating execution of sale deed in 
favour of two parties — Document bear- 
ing signature of only one of two pur- 
chasers. — Agreement is invalid. l 

Where an agreement to sell executed in 
respect of a property in favour of twọ 
brothers who were joint purchasers, it- 
self mentioned that two sale deeds were 
to'be executed in favour of the two pur- 
chasers,’ but the agreement to sell was 
signed by only one purchaser, it. could 
not be said that the document was signed 
by all the parties within the meaning of - 
S. 54, conseguentiy, the document was 
invalid. 

R. P. Sethi, for Plaintiff; R. M. Kaul, 
for Defendant. 


IX/JX/£630/80/VCD/SNV. ` 


mes : 
AIR 1981 NOC 8 (KANT.) 
M. RAMA JOIS, J. 
Dr. (Mrs.) H. B. Lingamma, Petitioner 


v. State of Karnataka and another, _ Re- 
spondents. 

Writ Petns, Nos. 1, 683 of 1980, D/- 
23-9-1980. 

Constitution of India, Art, 14 — Ad- 


mission to Post-Graduate courses in Gov- 
ernment Medical College — Selection 
Committee calling for interview double 
the number of candidates as there were 
seats — Petitioner holding post-graduate 
diploma in same subject, not called for 
interview — Held, procedure adopted by 
Selection Committee has resulted in dis- 
crimination against petitioner, when Se- 
lection Rules did not limit number of can- 
didates to be interviewed. 

Mohandas N. Hegde, for Petitioner; 
G. R. Nataraj, Govt. Pleader, for Respon- 
dents. 

JX/KX/F328/80/AYP/SSC 
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. AIR 1981 NOC 9 (KANT.) 
K. S. PUTTASWAMY, J. 
Smt. R. K. Vijayalakshmi, Petizioner 
v. C. R. Seshadri, Respondent. 


Civil Revn, Petn.. No. 1525 of 1978, D/- 
4-9-1980, ts 


Hindu Marriage Act (25 of 1955), S. 13A 
-— Expression “may also present a peti- 
tion” — Could not be interpreted tc nar- 
row the scope of S. 13 — Ground ander 
S. 13-A is one of many grounds — [Decree 
for restitution of conjugal rights — No 
bar for seeking divorce on other grounds 
than one provided by S. 13-A. 


= B. 13 (1A) is part of S. 13 itself which 
provides a ground for dissolution of mar- 
‘riage. Sub-section (1) sets out- various 
grounds on-.which a marriage can be dis- 
solved. When there is a decree for judi- 
cial separation or decree for  restifution 
of conjugal rights and there has been no 
‘resumption of cohabitation as between 
the spouses for the specified period, Sec- 
tion 13 (1A) provides the remedy f a 
divorce on either of the grounds. In such 
a situation, the opening part. of that sec- 
tion provides that a person may also pre- 
sent a petition for- dissolution of marri- 
age. The words “may also present a peti- 
tion” can only mean that a spouse can 
also present a petition thereto apart from 
any other petition he or . she may_ file 
under S. 13 of the Act. The words “may 
also present a petition” cannot be read 
as “shall present a: petition” under that 
provision only and on no other provision, 
in particular under S. 13 (1) of the Act. 
While S. 13 (1A) provides for one more 
or an additional remedy. It could not 
be read: that as the one and the only ex- 
clusive remedy available to a spouse who 
has obtained a decree for judicial separa- 
tion or restitution of conjugal rizhts. 
When more than one remedy is provided 
by the Act, it is open to a party to choose 
either all or any one of the remedies pro- 
vided by the Act. (1948) 1 All ER 264 and 
AIR. 1956 Mad 301, Dist, 


L. S. Varadaraja Iyengar, for Peti- 
tioner; P. R. Srinivasan, for Responcent. 
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AIR 1981 NOC 10 (KER) 
= 1980 Tax LR 1019 (FB) 


V. P. GOPALAN NAMBIYAR, C. J. 
.GEORGE VADAKKEL AND T. 
CHANDRASEKHARA MENON, JJ. 


P. Krishna Warrier, Applicant v., The 
Commissioner of Income-tax, Kerala. 
Ernakulam, Respondent, _. 


LT.R. Nos. 95 of 1974, 21, 22 and 40 of 
1976 and 13 to 18 of 1978, D/- 23-11-1979. 

Income-tax Act (43 of 1961), S. 11 — 
Exemption under — Trust to carry on for 
ever Vaidya Shala and Hospital—Business 
held in trust — Amount spent for Vaidya 
Shala etc. — Deductibility. (1972) 84 
ITR 119 (Ker), Overruled. 


The assessee, the Managing Trustee of 
certain Arya Vaidya Shala was assessed 
in the status of an association’ of persons. 
The other members of the association 
consisted of the trustees appointed under 
thè Will dated 30th October 1939 of the 
late Vaidya Ratnam P. S. Warrier who 
died on 30th June, 1944, The chief objects 
of the Trust were to carry on forever 
the institutions, i.e, the Arya Vaidya 
Shala etc. Under the Will, 25% of pro- 
fits of the assessee were to.be divided 
between the two Tavazhies of the testa- 
tor (this only for twenty years) and 15% 
of the profits were to be deposited by the 
Trustees each year in Banks as a reserve 
fund for the two Tavazhies for 20 years. 
Up to the assessment year 1951-52, ex- 
cluding the 40% of the income earmark- 
ed for the two tavazhies, exemption was 
being granted to the other 60% of the 
income. For the years 1952-53 and 1953- 
54 the High Court in 44 ITR 828 held 
that the income in controversy was ex- 
empt under Section 4 (3) (i) of the In- 
come-tax Act, 1922. The Supreme Court 
in 53 ITR 176 affirmed this view. The 
High Court in (1972) 84 ITR 119 decided 
the issue of exemption against the as- 
sessee, The assessment years in the pre- 
sent references were 1964-65 and 1965-66 
to 1970-71 involving mainly the issue of 
exemptions of the amount earmarked for 
being spent for Arya Vaidya Shala 
under the will. , 

Held (1) that the amount was entitled 
to exemption under S. 11 of the 1961 Act 
for all the assessment years in question. 
(1972) 84 ITR 119 (Ker), Overruled. 


(2) that the assessee was entitled to 
full exemption from tax, of its income, 
as pleaded and earmarked or spent for 
Arya Vaidya Shala, Arya Vaidya Hospi- 
tal and Arya Vaidya Patasala, for the 
years 1965-66 to 1970-71, ATR 1967 SC 
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4554, AIR 1977 SC 2211 and 1978 Tax LR 
1093 (SC), Dist. Case Jaw discussed. 


K. S. Paripoornan and 8S. Hariharan, | 


for Applicant; P. A. Francis and P. K. R. 
Menon, for Respondent, 


GX/HX/D252/80/SSG 





AIR 1981 NOC 11 (MADH. PRA.) 
= 1980 Tax LR 1775 (FB) 


G. P. SINGH, C. J., J. S. VERMA AND 
M. L. MALIK, JJ, 


M/s. Brijlal Sachdeva and Brothers, 
Jabalpur, Petitioner v. Commissioner of 
Sales Tax, Madhya Pradesh and another, 
Respondents. 


Misc.. Petns. Nos. 836 and 837 of 1974 
D/- 23-4-1980. - 


(A) M. P. General Sales Tax Act (2 of 

1959), S. 19 (1) (as amended by Act 20 
of 1964) — ‘Calendar year’ — Meaning of 
-~ The calendar year commences from 1st 
January and expired on 31st December — 
It does not mean a year i.e, a period of 
"365 days calculated from any day within 
the Calendar. AIR 1958 Madh Pra 211 
(FB), Rel. on. AIR 1964 SC 766, Dist. ` 

(B) M. P. General Sales Tax Act (2 of 
1959), S. 19 (1) (as amended by Act 20 
of 1964) — Retrospective effect. 

Section 19 provides a machinery for re- 
opening an assessment already complated 
for bringing to tax any sale or purchase 
which has been under-assessed or has 
escaped assessment or has been assessed 
at a lower rate. Sections 18 and 19 are 
machinery provisions for quantification of 
the tax. Speaking generally, a dealer has 
no vested right in a machinery provision 
and he cannot insist that the machinery 
sections of the Act as they stood dvring 
the period when the sales or purchases 
were made should alone be applied for 
assessment or reassessment. A vested 
right not to be reassessed can arise only 
after the expiry of the period of limita- 
tion for reassessment and any change in 
law extending the period of limitatior be- 
fore the expiry of the original period does 
not affect any vested right. The question 
of reassessment arises only after assess- 
ment. Before assessment is completed, no 
question of reassessment under Secticn 19 
arises, The accrual of any vested right 
not to be reassessed except in accorcance 
with law in force can only arise at the 

‘time when the order of assessment is 
made, Observations in 1975 Tax LR 1384 
(Madh Pra) (FB) held to be obiter, 


A.L R. 


Gulab Gupta, for Petitioner; M. V. 
Tamaskar, Govt. Advocate; for Respon- 
dents, 
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AIR 1981 NOC 12 (MAD.) 
= 1980 Lab IC 915 (FB) 


NATRAJAN, PADMANABHAN AND 
NAINAR SUNDARAM, JJ. 


Rajagopala Pillai, Petitioner v. The 
Sub-Collector, Karur, Tiruchirapalli Dis- 
trict and others, Respondents. 


F bi Petn. No. 2815 of 1976, D/- 12-3- 
980. 

Board’s Standing Orders (Madras), 
R. 156-A (1) (iv) — Punishment imposed 
on village headman or karnam in dis- 
ciplinary proceeding —- Can be enhanced 
by Govt. or Board of Revenue in exercise 
of its revisional power under CI. (iv) — 
Word “modify” and expression “out of 
proportion to gravity of offence”? — 
Meaning. (Words and Phrases— ‘Modify’). 
W. A. 260 of 1975, D/- 16-2-1976 (Mad), 
Affirmed. 

‘Under Board’s Standing Order, Rule 
156-A, the Board of Revenue ot the Gov- 
ernment, as the case may be, can in 
exercise of its suo motu powers of revi- 
sion, modify the punishment imposed on 
a village headman or karnam in such a 
manner as to enhance the punishment in 
order to make the punishment propor~ 
tionate to the gravity of the offence. All 
that is required before a punishment im- 
posed on a village headman or karnam 
is enhanced by the Board or the Gov- 
ernment, as the case’ may be, is that 
reasonable opportunity must be given 
to the concerned village officer for mak- 
ing his representations, as to why the 
punishment should not be enhanced. 

The word “modify” occurring in Rule 
156-A confers powers on the Board of 
Revenue and the Government not only to 
limit or restrain or tone down the punish- 
ment imposed by the punishing authority 
or the appellate authority, „but also to 
vary the punishment which, in effect, 
means “to enhance the: punishment” also, 
it cannot be said that the collocation of 
the word “modify” between the words 
“annul” and, “reverse” would necessarily 
mean that what is contemplated is only 
a benevolent exercise of power in favour 
of the aggrieved village officer, and not 
a disciplinary power coupled with the 
powers of superintendence as to enhance 
the punishment in oe: interests of the 
State, 


Jost: ee 


Similarly the words “out of propor- 
tion” occurring in sub-cl. (iv) of R. 156-A 
have reference not only to - puniskment 
imposed, but also to the gravity of the 
offence. So viewed, it follows without 
question that the words “out of propor- 
tion” occurring in the sub-clause would 
not only envisage cases of severe sen- 
tence, but also cases of lenient sentence. 
Writ Appeal No. 260 of 1975, D/- 16-2- 
1976 (Mad), Affirmed. Case law relied 
on. wy 


GX/GX/C897/80/GDR 


AIR 1981 NOC 13 (MAD.) 
SWAMIKANNU, J. 
_ Arvind Laboratories, Appellant v. V. 
Annamalai Chettiar, Respondent. 
` Appéal No. 786 of 1976, D/- 9-4-1930. 
Trade and Merchandise Marks Aci (43 
of 1958), S. 106 — Dispute regarding in- 
fringement of. trade mark — Principles 


of law to be kept in mind for dec-ding 


dispute, 


For deciding a dispute regarding in- 
fringement of a trade mark, the follow- 
ing principles of the law are to be kent in 
mind: (1) In deciding whether the alleg- 
ed infringing trade mark is likely to cause 
confusion in the trade or not, it is the 
totality of the trade mark which has to 
be kept in view; (2) Initial . burden of 
showing that the defendant’s. mark is 
likely to deceive or cause confusion lies 
on the plaintiffs who want to restrain 
the user of the alleged infringing: mark. 
If any resemblance is found to exist be- 
tween the two marks, it is then for the 
defendant to show that the two marks 
are so dissimilar that there is no reason- 
able‘ probability of any considerable sec- 
tion of the public being deceived; (3) For 
deciding a dispute about the infrimge- 
ment of a trade mark, the Court has ‘to 
have regard to the way in which the in- 
fringing trade mark will appear when it 
is placed on the goods of the owner of 
the registered trade mark. If the courts 
come to the conclusion that an ordinary 
purchaser of the goods in question can- 
not be able to distinguish between the of- 
fending mark and the registered: mark, 
the Court will be justified to come tc a 
conclusion in favour of the registered 
owner of the trade mark; (4) The ques- 
tion of possibility of confusion is not to 
be decided on the basis of a person losk- 
ing at the two trade marks side by side, 


but on the basis that normally a customer ` 


will see one trade mark in the absence of 
, the other and will have to make up his 
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mind about the trade mark before him 
being one he is looking for or not in the 
light only of his general recollection: of 
what the nature of the trade mark sought 
for by him wás. In deciding the question 
of similarity between the marks, the 
Court has to approach the subject from - 
the point of view of a man of average in- 
telligence and of imperfect recollection. 
The trade mark is the whole thing, that 
is the total thing registered, and it is the 
whole thing or the whole word which 
has to be considered; (5) The resemblance 
between the two marks may be phonetic, 
may be visual, may be auditory, or may 
lie in the meaning ‘of the) word mark. 


In the present case, the plaintiffs were 
manufacturing Collyrium and other toilet 
preparations. With respect to Collyrium, 
the plaintiffs had registered their trade 
mark “Eyetex”. The defendant who was 
also manufacturing the Collyrium: had 
chosen to give it the name as “Eyesol”. 

After considering the evidence on re- 
cord held that the plaintiffs’ carton and 
the defendant’s carton were practically 
of the same size, colour scheme of the 
two wrappers was almost the same, the 
design on both, though not identical, 
bore such a close resemblance that one 
can easily be mistaken for the other, The 
defendant’s. carton was deceptively simi- 
lar to the carton of the plaintiffs. In the 
circumstances, there was infringment of 
the plaintiffs’ registered trade mark by 
the defendant and therefore, the plain- 
tiffs were entitled to injunction. Merely 
on the ground that the plaintiffs’ pre- 
decessor in trade had expressed no ob- 
jection for the defendant’s products, it 
cannot be held that there was no infringe- 
ment of the trade mark: of the plaintiffs 
by the defendant, because the defendant’s 
trade mark was not. a registered one: 
ATR 1972 SC 1359; AIR 1965 SC 980; AIR 
1970 SC 1649; AIR 1970 SC 2062 and AIR 
1963 SC 449, Rel. on. 

R. Kesava Iyengar and V. C. Sri Kumar, 
for Appellant: R. Sundararajan, for Re- 
spondent. a 
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AIR 1981 NOC 14 (MAD.) 
ISMAIL, C. J. AND RATNAM, J. 


: Madras English Baptist Church, Appel- 


lant v. Government -of Tamil Nadu, ‘and 
others, Respondents. . 
W. A. No. 403 of 1979, D/- 10-1-1980. 
Madras University Act (1923) (Tamil 
Nadu Act No. 7 of 1923), S. 37 — Expres- 
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sion “entrance examination to the Uni- 
versity” — Includes within 


“Matriculation examination.” 


The expression “entrance examination 
to the University” occurring in S. 37 in- 
cludes within its scope 
examination. The fact that the expression 
“matriculation examination” as such has 
not been used in S. 37 will not alter this 
position. 

U. N. R. Rao, for Appellant; Govt. 
Pleader and P. Chidambaram, for 3e- 
spondents. 2- 
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AIR 1981 NOC 15 (ORISSA) 
= 1980 Tax LR 1763 (FB) 
R. N. MISRA, K. B. PANDA AND 
' P. K. MOHANTI, JJ. 

Kamal Kumar Agarwal and another, 
etc. ete., Petitioners v. Sales Tax Officer, 
Cuttack-I, East Circle and another, Re- 
spondents. 


O. J. C. Nos. 880, 889 and 890 of 1976, 
D/- 8-7-1980. 

Central Sales Tax Act (74 of 1956), 
Ss. 8 (5), 6, 15 (b) — Scope of — State 
Government notification under S. 8 (5) ex- 
empting assessment under Central Act 
~ Not invalid. 1974 Tax LR 1955 
(Orissa), 1975 Tax LR 2069 (Orissa) and 
1975 Tax LR 2072 (Orissa), Overruled. 


When Sec. 8 (5) authorises the State 
Government to notify exempting an as- 
sessment under the Central Act in res- 
pect of sale of specified goods with pub- 
lic interest, the provision of Sec. 6 is 
not violated, because - Section 6 is 
subject to Sec. 8 (5) of the Act. In view 
of the position that only one set of tax 
is exigible in respect of declared goods, 
where the goods had already been tax- 
ed under the State Act, no useful pur- 
pose would indeed be served in making 
an assessment under the Central Act in 
respect of such goods when they-enter 
the stream of inter-State trade or com- 
merce. The notification of 1966 intends 
to avoid assessment under the Central 
Act while S. 15 (b) deals with a situation 
where the same goods have been assess- 
ed twice — once under the State Act 
and over again under the Central Act. 
Tt is true that Section 15 (b) stipulates 
refund of the tax.under the State Act 
while the notification exempts assess- 
ment under the Central Act subject to 
satisfaction of the prescribed conditions. 

_ Since different situations are intended to 
be dealt with by the notification and the 


its scope 


matriculation’ 


ALE 


statutory provisions, there could be no 
scope for- holding that the scheme in 
the notification runs counter to the 
Statutory provision. Thus, the’ Orissa 
State Government: Notification of -1966 
under Section 8 (5) exempting assessment 
under. Central Act is intra vires’ and èn- 
forceable. It is not invalid. 1974 Tax LR 
1955 (Orissa),.1975 Tax LR 2069 (Orissa) 
and 1975 Tax LR 2072 (Orissa), Over« 
ruled. AIR 1965 SC 1510, Rel. on. 

B. Agarwalla, for Petitioners; Stand- 
ing Counsel (C. T.) and Addl, Standing 
Counsel, for Respondents, 
GX/HX/D526/80/SSG 

AIR 1981 NOC 16 (ORISSA) \ 
R. N. MISRA AND N. K. DAS, JJ. 


State of, Orissa, Appellant v Msi 
Padmatoli, Respondent. ` 


Gane Appeal No. 181 of 1972, D/- 11-94 
0 


(A) Land Acquisition Act (1 of 1894), 
Ss. 25, 9, 18 — Compensation — Objec- 
tion as to under S. 9 can be oral — Claim- ° 
ant orally objecting compensation before 
Land Acquisition Collector — Claim for 
higher compensation, in reference — Nof 
barred by S. 25.. 


It is not incumbent on the’ part of the 
claimant .to state his objections in writ 
ing and in case the Land Acquisition 
Collector thinks proper, he can get the 
objections in writing from the claimant 
and signed by the claimant. The claimant 
can also subsequently state the amount 


of compensation orally. 

On the material available in the in- 
stant case on record it ‘was held that it 
could not be. said that claimant had not 
put forward any claim. On the contrary, 
the claimant had objected on the ground 
that the classification of the land was not 
correct and had claimed compensation at 
the higher rate on basis of earlier deci- 
sions of the High Court for such lands, 
Consequently, in a reference under Sec- 
tion 18, the claimant ‘was entitled to 
higher compensation and the claim was. 
not barred by S. 25. 

(B) Land Acquisition Act (14 of 1894), 
Ss. 23, 18 — Compensation — Fixation of 
amount — Trial Court taking into con~ 
sideration earlier decisions relating to 
similarly placed lands and also report of 
the Revenue Inspector — Fixation of 
amount of compensation, held, proper. 

Govt. Advocate, for the State, R. N, 
Sinha and S. N. Sinha, for Respondent, _ 
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SUPREME COURT REVIEW-II. 
BASING DECISIONS ON VALUES 


(By: Shri Justice V. S. Deshpande, Ex-Chief Justice, Delhi High Court). 


The choice of this subject announced at 
the end of the SUPREME COURT REVIEW-I 
last month proved prophetic. For, soon 
thereafter, an authoritative and inspiring pro- 
nouncement on the subject of values came 
from the Prime Minister herself. She spoke 
onthe 3rd of January, 1981 at Calcutta while 
inaugurating the seminar on “VALUE- 
ORIENTATION IN HUMAN PROBLEM 
SOLVING” organised by the Vivekanand 
Nidhi. She regretted that the present day 
politicians have made politics superficial as if 
it were a mere profession. - She said that 
values in political or professional life could 
not be fragmented from those perennial 
values which were necessary for the unfold- 
ing of man’s personality. There could not 
be two sets of values. Politics was not only 
part of life, in the old Greek sense, it was 
the essence of life. For, it permeated all 
activities. To treat political and human 
values as separate was to diminish the human 
dimension. Politics would destroy itself un- 
less it discovered new grounds of behaviour 
and action, The search for values would 
have to find a right balance between personal 
freedom and social obligation, The precise 
proportion changed depending on the parti- 
cular phase in the history of the individual 
and of the people. The multitude could be 
wrong and it might try to snuff out the flame. 
The individual could also be wrong. In de- 
fining truth and value subjectively, he might 
be deluding himself or disowning what he 
owed to others. But the search for values 
could not be thought as a search for a politi- 
cal doctrine or a ‘religious creed. For, no 
political or religious credo can provide all the 
‘answers. As an example, she mentioned 
Mao’s political philosophy. When Mao 
preached the theory of the New Man, count- 
less young people all over the world were 
“thrilled”. But a short time afterwards, there 
was “disillusionment”. For, man is distorted 
by value judgments which are born of pre- 
judice or conditioned responses. 


The Value-Orientation for the solution of 
the problems of the Indian People has been 
‘attempted most fundamentally by the Con- 
stitution, more particularly by its Preamble, 
Part HI (The Fundamental Rights) and 
Part IV (The Directive Principles of the 
State Policy). The Prime Minister has rightly 
emphasised the proper perspective of its im- 
plementation. It is the right balance between 
personal freedom and social obligation. The 
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tub comes in finding out the precise propor- 
tion between the two in the solution of the 
particular problem. 


SOCIAL OBLIGATION :— 

The dominant value which the Constitution 
seeks to establish is Socio-economic Justice. ` 
It is the first priority to secure which, accord- 
ing to the Preamble, the people of India have 
given the constitution to themselves. The 
same goal is to be achieved by the equality 
of status and opportunity and Fraternity as- 
suring the dignity of the individual. All this 
is to lift up the down-trodden. Only one 
Liberty is mentioned in the Preamble, that 
of thought, expression, belief, faith and wor- 
ship i.e. the freedom of mind. As Maclver 
says these liberties are “Things that are not 
Caesar’s” or as Green has said these are the 
“spontaneous or inwardly determined expres- 
sions of personality” or as John Stuart Mill 
has called it as “self-regarding conduct”. 
Since the State has-not given these to the 
individual, the State has no right to control 
them. except when they cause “harmful con- 
Sequences to others” (Mill). With these 
Natural liberties, Tawney has contrasted Pro- 
perty the right to which is given to the in- 
dividual by the society. Without the protec- 
tion of the police and the courts, the right 
to property cannot be asserted. Since the 
State has enabled the assertion of this right, 
the State has also the right to regulate and 
control it. The goal to be achieved by the 
State as an obligation placed on it by the con- 
stitution by regulation of property and busi- 
ness is set out in Arts. 38 and 39 (b) and (c) 
i.e. a social order. in which justice, social, 
economic and political shall inform all the 
institutions of national life. The State shall 
endeavour to eliminate inequalities of status 
and opportunities and to minimise the inequa- 
lities of income. The State shall see that the 
material resources of the community are so 
distributed as best to subserve the common 
good and that the operation of the economic 
system does not result in the concentration of 
wealth to the common detriment. These 
duties imposed on the State were discharged 
by the State by two kinds of legislation, First 
was the Abolition of Zamindari and giving 
the land to the tiller and also the breaking 
up of large land holdings. Second was pro- 
gressive taxation. 

THE JUDICIAL RESPONSE :— 

Unfortunately, the values respected by the 
judiciary were Western due to their educa- 
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tion and urban upbringing. They had no real 
appreciation of the rural poverty and the 
denial of equality of opportunity to the vast 
majority of the people. The State and the 
Judiciary therefore, did not become partners 
in bringing about the desired social chenge. 
Let me illustrate :— 


ACQUISITION OF LAND :— 

Even from before the framing of the con- 
stitution the States in India had undertaken 
legislation for the abolition of landlordism. 
This was a measure of public policy and 
public law. It could not be governed by pri- 
vate law concepts. We have the Land Acqui- 
sition Act, 1897 for payment of market value 
compensation for the acquisition of indivi- 
dual properties from small owners. This was 
not meant to be used for large scale aboli- 
tion of landlordism. The Joint Committee 


on Indian Constitutional Reforms in their - 


Report (Para. 399) made the distinction be- 
tween the two. They recommended that com- 
pensation adjudicated by an independent 
authority (such as courts) should be provid- 
ed for individual acquisition. But they called 
the process of reform asa “transfer to public 
ownership some particular class of property 
or to extinguish or modify the rights cf in- 
- dividuals in it”. The legislation for such re- 
form should require previous sanction in 
giving which it should be seen what provi- 
sion is made for payment of compensation. 
It was thus clear that market value com- 
pensation was out of question. Section 299 
of the Government of India Act, 1935 was 
based on this theory and was so construed. 
in Jagannath Baksh Singh v. United Provinces 
by the Federal Court in AIR 1943 FC 29 
and by the Privy Council in (1946) 73 Ind 
App 123 : (AIR 1946 PC 127). It wes on 
this background that the Constituent As- 
sembly proceeded in framing Article 31 (2). 
Indeed, on the 10th of September, 1945 
Nehru stated its meaning clearly :— 

“Eminent lawyers have told us that on £ 
proper construction of this clause, normally 
speaking, the judiciary should not and doe 
not come in. Parliament fixes either the 
compensation itself or the principles govern- 
ing that compensation, and they should no: 
be challenged except for one reason, where 
it is thought that there has been a gros: 
abuse of law, where in fact, there has been = 
fraud on the constitution”. 


COMPENSATION —- HOW TREATED BY 
THE COURT :— 

While the Constituent Assembly had want 
ed the State to implement mandates of tha 
Preamble and Articles 38 and 39 (b) aad (cs 
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the construction of Article 31 (2) by the Su- 
preme Court followed the American concept 
of Eminent Domain. In State of West Ben- 
gal v. Bela Banerji, (1954) SCR 558 : (AIR 
1954 SC 170) the land had been acquired 
under the State statute for the settlement of 
the refugees from East Pakistan and on a 
plain construction of Art. 31 (2) the compen- 
sation had to be either fixed by the legislature 
or the principles for the assessment thereof 
had to be laid down in the statute. The 
legislative history, the debates in the consti- 
tuent assembly and also the plain meaning of 
the words all showed that the compensation 
was not justiciable. And yet the court held 
that the compensation had to be a just 
equivalent of what the owner had been de- 
prived of. This decision is a perfect example 
of the complete alienation of the court from 
the ethos of the constitution and the aspira- 
tions of the people. In making it the court 
may be said to have sat in a “sound-proof 
room” (H, C. L. Merillat:in IX J. I. L. I. 521 
(1967)). For, it did not listen to the debates 
of the Constituent Assembly in framing 
Article 31 (2) and those of Parliament in 
passing the Constitution (First Amendment) 
Act, 1951. The decision is a short one with- 
out much reasoning. It simply assumes that 
compensation means just compensation even 
though the very reason why the adjective 
“just? was dropped before the word “com- 
pensation” by the Constituent Assembly was 
to show that the compensation need not be a 
just equivalent. What is even more surpris- 
ing is that the Attorney General (Motilal 
Setalvad) conceded that ordinarily compensa- 
tion would be a just equivalent. He only 
feebly pleaded that the compensation fixed 


‘by the legislature could be different. But 


why did he not support his argument by re- 
ference to Section 299 Government of India 
Act, 1935 and the clear declaration of the 
consensus of the opinion arrived at in the 
Constituent Assembly by Nehru? The Su- 
preme Court purported to adopt the Ameri- 
can standard of value in determining com- 
pensation but the severest criticism of this 
approach has come from an American scholar 
who stayed here Jong and knew India well. 
H. C. L. Merillat (Supra) pointed out that 
the British rule not to consult the legislative 
proceedings to shed light on the object of 
legislation was an accident of history and not 
based on any reason. He queried: “By what 


. theory of representative government can it 


be implied that a court, looking at the text 
of a law, was in a better position to know 


the intention of the legislature than the 
legislature itself?” An eminent American 
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jurist (now in Australia) Julius Stone also 
asked: “On what basis, is it explicable that 
lawyers can regard with equanimity cases in 
which judges may pronounce ex cathedra 
that so-and-so clearly could not have been in 
the legislators’ minds when the Parliamentary 
debates ready to hand (but judicially un- 
opened) might show that was precisely what 
was in their minds”. (“Legal System and 
Lawyers’ Reasonings” (1964) pages 348-354). 
This illogical and anomalous English rule of 
not consulting the legislative proceedings 
making a statute was ultimately abandoned 
by the Supreme Court in State of Mysore v. 
R. V. Bidap, (1974) 3 SCC 337 : (AIR 1973 
SC 2555). 


THE CONSTITUTION (FOURTH AMEND- 
MENT) ACT, 1955 :— 


The Act made even clearer the original in- 
tention of the legislature by specifically adding 
the following words at the end of Art. 31 (2): 
“no such law shall be called in question in 
any court on the: ground that the compensa- 
tion provided by that law is not adequate”. 
But the manner in which the Supreme Court 
persisted in its old view meant that the mean- 
ing of Article 31 (2) remained the same de- 
spite this clarification. Can any one be con- 
vinced, that Parliament, the Government and 
its legal advisers were all indulging in a 
meaningless exercise in making the Amend- 
ment and only the Supreme Court can know 
that the law remained unchanged despite the 
amendment? This attitude of the court on 
the question of compensation for acquisition 
of private property for a public purpose for 
land reforms and other economic measures 
was similar to what the U. S. Supreme Court 
had also previously done. The criticism of 
the U. S, Supreme Court for sticking to anti- 
people and out-dated values would apply to 
the role of our Supreme Court in defending 
the right to property against consensus of 
contrary opinion. Two samples of such cri- 
ticism are: 


(1) “Perhaps nothing has contributed so 
much to create and foster hostility to courts 
and law and constitutions as this conception 
of the courts as guardians of individual 
natural rights against the State and against 
society”. (Roscoe Pound: The End of Law 
as Developed in Juristic Thought, 27 Harvard 
Law Review 605 at p. 626-27 (1914)). 


(2) “As history amply proves the judiciary 
is prone to misconceive the public good by 
confounding private notions with constitu- 
tional requirements”. (Justice Frankfurter in 
American Federation of Labour v, American 
Sash & Door Co., (1949) 335 US 538). 
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A SAD STORY: 


The change made by the Fourth Amend- 
ment was tacitly accepted for some time. 
But again Subba Rao, J. in P. Vajravelu Muda- 
liyar v. Spl. Dy. Collector, (1965) 1 SCR 614: 
(AIR 1965 SC 1017) harped onthe old view 
though the actual decision had to be accord- 
ing to the law as changed by the Amend- 
ment. In a two Judge Bench in Union of 
India v. Metal Corporation of India, (1967) 
1 SCR 255 : (AIR 1967 SC 637) Subba- 
rao J. reverted to the old view. But in State 
of Gujarat v. Shantilal Mangaldas, (1969) 3 
SCR 341 : (AIR 1969 SC 634) a unanimous 
constitution bench overruled Metal Corpora- 
tion and disapproved Subba Rao J.’s observa- 
tions in Vajravelu. Chief Justice Hidayatullah 
apologised for being a non-protesting party 
to the observations in Vajravelu. But again 
in R. C, Cooper v. Union of India, (1970) 3 
SCR 530 : (AIR 1970 SC 564). (The Bank 
Nationalisation case) the same Justice Shah 
who had decided Shantilal could say that 
Vairavelu and Shantilal could be reconciled 
with each other. By this time, the Supreme 
Court virtually reached the position that even 
inadquate compensation could be reviewed by 
the Courts. The excuse for doing so was to 
regard it as illusory or to say that the princi- 
ples determining it were irrelevant. The 
casuistry of this argument was that compen- 
sation which was merely inadequate could 
be regarded as “illusory”: and the principles 
of compensation could be regarded as irrele- 
vant merely because they did not result in 
market value compensation. 


THE TRILOGY :— 


The previous decision in Golaknath v. 
State of Punjab, (1967) 2 SCR 762 : (AIR 
1967 SC 1643) that no amendment of the 
Constitution could be made to abridge the 
Fundamental Rights including the right to 
property followed by the decision in the Bank 
Nationalisation case turned into a trilogy 
when the Supreme Court held in H. H. 
Madhavrao Scindia v. Union of India, 
(1971) 3 SCR 9: (AIR 1971 SC 530) that 
the right of the Princes to their privy purses 
was “property” and was justiciable. This 
situation led to the 24th, the 25th and the 
29th Amendments of the Constitution nega- 
tiving the Golaknath, the R/C. Cooper and 
the Princes case decisions. The Congress 
Party had sought the popular mandate for 
these amendments in their manifesto for the 
1971 elections. The majority in Keshvanand 
v. State of Kerala, (1973) Supp SCR 1:(AIR 
1973 SC 1461) realised that enough was 
enough and upheld all the amendments ex- 
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cept the second part of the substantive Arti- 
cle 31-C which made no difference. 


A CONSTITUTIONAL REVOLUTION :— 


-The constitutional amendments uphelé in 
Kesavanand and also the decision mark a 
Constitutional Revolution. It is a water-shed 
point in the constitutional law of India. In 
respect of the right to property with which 
we are concerned the court finally abandoned 
its attempt to secure market value compensa- 
tion for the acquisition of property. Among 
the majority of seven Judges, the word 
“amount” replacing the word “compensation” 
was recognised to have brought about a 
change. But while six of the Judges opined 
that the amount must not only be “illusory” 
but must also have a reasonable relationship 
with the value. of the property acquired, 
Chandrachud J. recognised that it need not 
have a reasonable relationship with it pro- 
vided it has some relationship with it. Since 
Chandrachud J.’s view represents the highest 
common factor of the majority and minority 
views, it is decisive and becomes the binding 
law on the: meaning of the word “amount”. 
This was the conclusion reached by me in 
Assam Sillimanite Ltd. v. Union of India, 
AIR 1977 Delhi 197 speaking for the D. B. 
after invoking the analogy of the process 
used by Bose J. in Raj Narain Singh v. 
Chairman, Patna Administration Comurittee, 
(1955) 1 SCR 290: (AIR 1954 SC 569). 
Since the link of reasonable relationship with 
the value of the property acquired has been 
snapped, the word “illusory” can be used for 
the “amount” only if the amount is “urreal” 
and is a mere illusion without an existence 
in fact. This marks the end of the struggle. 
This conclusion has been just confirmed by 
the majority decision in Bhimsinghji v. Union 
of India, AIR 1981 SC 234. The validity of 
the Urban Land (Ceiling and Regulation) 
Act, 1976 was in question. Tulzapurkar J. 
stood alone in holding that the amount of 
Rs. 2 lakhs to be awarded for land worth 
Rs. 2 crores would be “illusory”. Even 
Sen J. (the other dissenting Judge) did not 
think it would be “illusory”. Krishna Iyer J. 
said: “Having regard to the human condition 
of a large percentage of pavement dwellers 
and slum dwellers in our urban areas and 
proletarian miserables in our rural vastnesses, 
any one who gets Rs, 2 lakhs can well be 
regarded as having got something substantial! 
to go by. In a society in which half ol 
humanity lives below the breadline, to regarc 
Rs. 2 lakhs as a farthing is a farewell tc 
poignant facts and difficult to accept”. The 
Act could not be said to be invalid cn the 
ground that the amount awarded for the ex- 
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cess of property beyond the ceiling ‘was 
“illusory”. 


JUDICIAL REVOLUTION :— 


Even more important was the change in 
the role of the Supreme Court. Messrs 
Palkhiwala and others who argued for the 
petitioners in Kesavanand made it clear that 
they did not want to defend property. On 
tbe contrary, the emphasis was shifted to 
Liberty. The role of the court henceforward 
was to uphold liberty and let the State have 
the full say in control and regulation of pro- 
perty. and business. The change in the atti- 
tude was also helped by the change in the 
personnel of the court. When A. N. Ray J. 
was appointed the Chief Justice of the Court 
immediately after the decision in Kesavanand, 
Shelat, Hegde and Grover JJ. who were 
senior to him resigned. The composition of 
the Court substantially changed on the ap- 
pointment of new Judges. In this respect 
what happened in the Indian Supreme Court 
in 1973 is similar to what happened in the 
U. S. Supreme Court in 1937. As the -Indian 
Supreme Court had defended the right to 
property till 1973, the U. S. Supreme Court 
did so till 1937. Just asthe balancing views 
of Khanna and Chandrachud JJ. made the 
change over possible in the decision in 
Kesavanand, the shift in the positions of 
Hughes C. J. and Roberts J. made it possible 
for the U. S. Supreme Court to uphold the 
New Deal measures of the U. S. President 
F. W. Roosevelt. Just as the U. S. Supreme 
Court realised that the reform measures of 
the President were supported by the people 
as proved by the second election of Roosevelt 
as the President in 1937, the Congress Party 
in India had also secured the popular man- 
date for the regulation of property in the 
election manifesto of 1971. 


JUSTIFICATION :— 


Property and business has two different 
aspects, one of consumption and the other of 
production. It is a fundamental right of the 
individual only in the former sense. In the 
latter aspect the possessor of property and 
business wields economic power and con- 
cerns society more than the individual. If 
not regulated, property becomes in the words 
of Tawney “functionless’. On the role of 
the courts vis-a-vis property, Justice Brandeis 
of the U. S. Supreme Court had this to say: 
“There must be power in the States and the 
Nation to remould, through experimentation, 
our economic practices and institutions to 
meet changing social and economic needs. 

This court has the power to prevent 
an experiment. We may strike down the 
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statute which embodies it on the ground that 
in our opinion, the measure is arbitrary, 
capricious or unreasonable......... But ir. the 
exercise of this high power, we must be ever 
on our guard, lest we erect our prejudices 
into legal principles”. 
Company v. Liebmann, (1932) 285 US 262). 


Normally, courts are meant to try what 
may be called “adjudicative” facts on the 
basis of evidence produced before them. 
But the validity of laws is based on what 
may be called the “legislative facts” which 
consist of large economic and social data 
which can be collected only by the ageacies 
of the State over a long period of time. 
Much of it is understood only by the exrerts. 
Hence the presumption of constitutionality of 
legislation based on such data, Itis this mate- 
tial which made up the famous BRANDEIS 
BRIEF prepared by Brandeis as the counsel 
for the State to defend the validity of the regu- 
lation of the working hours of women. The 
decision of the Supreme Court of the U.3. A. 
in Muller v. Oregon, (1908) 208 US 412 up- 
holding the state regulation has started a 
trend which has come to stay. The clder 
attitude of our Supreme Court to interfere 
with the regulation of property and busimess 
on ad hoc considerations is seen in Chinta- 
man Rao v. State of M. P., (1950) SCR 759: 
(AIR 1951 SC 118) and Premier Automodiles 
v. Union of India, (1972) 2 SCR 526 : (AIR 
1972 SC 1690). But the new judicial self- 
restraint in dealing with the economic polLcies 
and measures of the Government is shown 
-by the decision of a unanimous Cons-itu- 
tion Bench in Shree Meenakshi Mills 
Ltd. v. Union of India, AIR 1974 SC 366. 
The Court upheld the price fixation of yarn 
though it was unremunerative to some mergi- 
nal producers because the larger purpose of 
holding the price line justified it. The court 
took judicial notice of the legislative facts 
such as the Report of the Tariff Commiss.on. 


LAW AND OTHER DISCIPLINES :— 


It is a serious short coming of the Court 
procedure if notice is not taken of sozio- 
economic research. Justice Jackson of the 
U. S. Supreme Court pointed this out: 
“Those lawyers on the bench will hear caly 
from the lawyers at the bar. If the views of 
the scientist, the labourer, the business man, 
the social worker, the economist, the legisla- 
tor or the government executive reach the 
court, it is only through the lawyer, in spite 
of the fact that the effect of the decision may 
be far greater in other fields than in juris- 
prudence. Thus government by law-suit leads 
to a final decision guided by the. learn_ng 
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and limited by the understanding of a single 
profession — the law.” 3 


Harlan F. Stone (Later Chief Justice Stone 
of the U. S. Supreme Court} went farther and 
suggested in 1936: 


“An economic service, a small group of 
men who have had some training as econo- 
mists and statisticians who would be quali- 
fied to assemble material for the use of the 
court” should be formed to assist the courts 
in respect of these matters. Justice Brandeis 
recognised that the fields of economics and 
other social sciences were “largely uncharted 
areas”. Since Government is not an exact 
science, prevailing public opinion concerning 
the evils and the remedy is among. the im- 
portant facts deserving consideration by the 
judges. Another learned author has observed : 


“Whether or not such a close relation be- 
tween the Bench and the public opinion is 
desirable, historical forces have brought it 
about. It seems fatuous to attempt to return 
to the past. It is useless for the judges to 
behave as if no one knows their “priestly 
secrets”. (Alexander H. Perkelis: “Law and 
Social Action” pages 30-31.) 


ABOLITION OF THE RIGHT TO PRO- 


. PERTY :— 


It is a remarkable showing of the rare 
consensus of the major political parties that 
they all seem to have agreed that the Courts 
have failed for nearly three decades to show 
an awareness of the social and economic con- 
siderations embodied in Part IV of the Con- 
stitution in relation to the right of property. 
Therefore, the Janata Party with the con- 
currence of the Congress Parties carries 
through Parliament the Constitution (Forty 
Fourth Amendment) Act, 1978 by which 
Articles 31 and 19 (1) (£) were both deleted 
and replaced by Article 300-A so that the 
Tight to property ceased to be a fundamental 
right but property remained only a legal 
right which could not be taken away except 
in accordance with law. Of course by that 
time the Judges had also turned away from 
the protection of property and devoted them- 
selves more and more to the protection of 
liberties which were not vested interests as 
property and business are. It is not only the 
people and the parties but also the courts 
who were all agreed that the Fundamental 
Right to property had become out of date 
and as was pointed out by Hidayatullah J. 
in Golaknath (Supra) that it was a mistake 
to keep it in Part II along with the other 
Fundamental Rights. This marks the end of 
an epoch, 


14 S. C. Review 
LAND REFORMS :— °° 


The judicial response to land reforms was 
similar in its lack of sympathy and in treat- 
ing property almost as a kind of liberty of 
the individual—albeit, the man of property. 
Though the rich and poor difference was 
already established as relevant for differential 
taxation etc, the Patna High Court lightly 
struck down the Bihar Land Reforms Act, 
1950 in Kameshwar Singh v. State of Bihar, 
(AIR 1951 Pat 91). This showed how far 
from the public opinion the Patna High 
Court Bench was. This caused such a shock 
and surprise that a Constitutional Amend- 
ment (the First one) was rushed through 
Parliament even before the appeal could be 
decided by the Supreme Court. It foreciosed 
the decision of the question whether the pay- 
ment of proportionately less compensaticn to 
the bigger landlords than to the smaller 
ones was contrary to Art. 14 of the Con- 
stitution in favour of the validity of the Act. 
Articles 31-A and 31-B were added by this 
Constitution (First Amendment) Act, 1951 to 
immunize land and agrarian reforms from 
judicial review. Even then an attempt was 
made by Subba Rao,J. in K.K. Kochunni v. 
State of Madras, (1960) 3 SCR 887: AIR 
1960 SC 1080 to narrow the scope of Arti- 
cle 31-A and read down agrarian reform to 
mean only the reform of land tenures. Fortu- 
nately in Ranjit Singh v. State of Punjab, 
(1965) 1 SCR 82: AIR 1965 SC 632 the consiti- 
tution bench speaking through Hidayatullah J. 
confined the decision in Kochunni_ to 
its own facts and held that agrarian reform 
was broader than land reform. The ques- 
tion then arose whether “forests” would be 
included in the word “estate” used in Arti- 
cle 31-A. Again there was a conflict of 
values in the court. One view would stress 
the right of the owner of the property while 
the other view would favour the dilution of 
that right to advance the cause of more 
equitable distribution of land by breaking up 
large holdings. In Balmadies Plantations Ltd. 
v. State of Tamil Nadu, (1972) 2 SCC 133: 
(AIR 1972 SC 2240) the court speaking 
through H. R. Khanna, J. answered the ques- 
tion in the negative without making ary re- 
ference to the decision in Ranjit Singh. But 
soon thereafter the same bench speaking 
through Sikri, C. J. answered the question in 
the affirmative after referring to the deci- 
sion in Ranjit Singh in Kannan Devan Hills 
Produce v. State of Kerala, (1972) 2 SCC 
218 : (AIR 1972 SC 2301). These two deci- 
sions so close in time and yet reaching op- 
posite conclusions are an eloquent testimony 
to the fact that decisions are often based on 


Basing Decisions on Values 


ALR. 


value judgments than on the language of the 
statute concerned. Later, the decision in 
State of Kerala v. Gwalior Rayon, AIR 1973 
SC 2734 continued the liberal view expressed 
in Ranjit Singh. 


` THE COMPETING VALUES :— 


Articles 31-A and 31-B with the Ninth 
Schedule were introduced in the Constitution 
to establish the predominance of values em- 
bodied in Arts. 38 and 39 {b) and (c) over 
the value to be attached to the right of pro- 
perty. The rights of large land holders were 
to yield to the social need of reducing in- 
equalities in holding land and to secure a 
more equitable distribution of it. Unfortu- 
nately, at that time the court held the view 
that “the Directive Principles of State Policy 
have to conform to and run subsidiary to 
the chapter of Fundamental Rights” (State 
of Madras v. Champakam, 1951 SCR 526: 
(AIR 1951 SC 226). Even though Arti- 
cles 31-A and 31-B were parts of the chapter 
on Fundamental Rights, they were still re- 
garded as a limitation on the right to pro- 
perty and read down in Kochunni (Supra). 
The scope of Art. 19 (5) permitting limita- 
tions on the right guaranteed by Art. 19 (1) 
(£) i.e. of property was also read down. It 
will be thus seen that a view that the courts 
were to enhance the impact of Fundamental 
Rights despite the restrictions contained in 
the same Part III itself went far beyond 
the view that Part IV was not to control 
Part III. To broaden the rights and to read 
down their limitations even though both are 
in Part IIIT can be explained only by the 
value preferences of the learned judges and 
not by the language of the Constitution. 


The result of this value preference was 
reflected in two decisions in which land re- 
forms were nullified on unimportant grounds. 
Ground No. (5) in Karimbil Kunhikoman v 
State of Kerala, (1962) Supp 1 SCR 829: 
(AIR 1962 SC 723) was that the definition of 
“family” with reference to which the size of 
the holding was determined was artificial and 
discriminatory. The family was to consist of 
husband, wife and the minor children. One 
would have thought that this was a natural 
and normal family. For the purpose of a 
land holdirig, the legislature was entitled to 
frame sucha definition. The joint family could 
not be taken as the standard unit. A court 
which had sympathy with the object of the 
legislation would not quarrel with it. But if 
the court: disliked the statute then it may 
use every argument to find fault with it. One 
of the grounds on which the statute was in- 
validated was this. This reasoning was 
simply followed without any consideration in 
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A. P. Krishnaswami Nayadu v. State of 
Madras, (1964) 7 SCR 82:(AIR 1962 SC 
1515). 


THE NEW TREND IN VALUES: 

_ Those learned judges who backed the pro- 
perty right as the value to promote, were 
swimming against the current. All over the 
post-war world, the right to property was 
losing ground as a human value and tence 
as a value in law. In the U.S. A, the 
Supreme Court construed the constitition 
with a strong property bias. The doctrire of 
“due process” which was essentially procedural 
was used as a substantive law to inval date 
measures controlling property and business. 
But by 1937 the Supreme Court finally 
abandoned its support of the property and 
business rights and concentrated onthe pro- 
tection of liberties which are not “vested” 
interests. Even in the U. K. in 1958 the 
debates in the House of Commons on the 
Compensation (Acquisition and Planning) Bill 
showed that the Conservatives as fullr as 
the Labour accepted that the interest of tke in- 
dividual should not be allowed to stand in the 
way of the interest of the community. “What 
the Government did not accept, what no 
Conservative Government since 1951 has ac- 
cepted, was the principle that the individual 
interest was of so much importance to soziety 
that it ought to receive compensatior at 
ordinary market rates for its destructior or 
for injuries which reduced its value’. “The 
Conservative Tradition and Its Reformuletion 
in Ginsberg: Law and Public Opinion in the 
20th Century, (1959) p. 60). Article 14 (2) 
of the German Constitution says: “Property 
imposes duties. Its use should also serve the 
public weal’. Article 14 (3) says: “Com- 
pensation shall be determined by establisaing 
an equitable balance between the public 
interest and the interest of those affected”. 
In this background the value-orientetion 
which led to the decisions in Bela Banezjee; 
Golaknath; Bank Nationalisation, and the 
Princes cases was misplaced. 

In relation to the specific problems of “and 
reforms the progressive lead given by Raajit- 
singh and the Gwalior Rayon cases culmi- 
nated in 1980 in a series of decisions in waich 
the reforms were upheld. In Thumati Wen- 
kaiah v. State of Andhra Pradesh, AIR 1980 
SC 1568 paragraph 8 the contention that the 
definition of “family” as consisting of hus- 
band, wife and minor children was contrary 
to Article 14 was rejected for the reasons 
given by Tulzapurkar J. in the judgment de- 
livered by him on the same day in the Har- 
yana Land Ceiling matters. In Bhim Sinehji 
v. Union of India, AIR 1981 SC 234 also 
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the majority did not agree with this conten- 
tion. It is not clear how Tulzapurkar J. as 
a minority of one accepted the contention. 
Indicative of the new awareness of the com- 
munity values as prevailing over the interests 
of the few individuals is the approach to the 
construction of land reforms legislation stated 
by Krishna Iyer J. in Ambika Prasad v. 
State of U. P., AIR 1980 SC 1762 para. 10:— 
“The Indian Constitution is a radical docu- 


“ment, a charter for socio-economic change 


and geared to the goals spelt out in the 
Objectives Resolution.............. This back- 
drop suggests that the agrarian legislation 
organised as an egalitarian therapy, must be 
judged, not meticulously for every indivi- 
dual injury but by the larger standards of 
abolition of fundamental inequalities, frustra- 
tion of basic social fairness and shocking un- 
conscionableness. This process involves de- 
triment to vested interests. The prefect art 
of plucking the goose with the least squeal- 
ing is not a human gift....... The court 
in its interpretative role, can neither be 
pachydermic nor hyper-reactive when the 
landholders here and there lament about lost 
land”. The constitutionality of Article 31-A 
itself was also upheld in Waman Rao v. 
Union of India, AIR 1981 SC 271, a decision 
which will be considered under a different 
subject heading with Minerva Mills Ltd. v. 
Union of India, AIR 1980 SC 1789. 


VALUE JUDGMENTS :— 

The reason why judges 
some of their decisions on values or the 
spirit rather than on the language or the 
letter of it is rooted in the very nature of 
the judicial function itself. Judicial creati- 
vity is called upon to do justice by appeal- 
ing to the spirit of the law when the lan- 
guage of it fails. The tradition of value 
judgments in this sense is an ancient one. 
Coke, Bacon, Holt, Mansfield, Blackburn 
and Willes were some of the judges who 
gave such judgments long ago.. As Prof. 
Jaffe says: “The great Judge was great be- 
cause when the occasion cried out for new 
law, he dared make it. He was great be- 
cause he realised that law is a living orga- 
nism, its vitality dependent on renewal. 
Lord Mansfield was not a “mere lawyer”, 
said Dr. Johnson, “he made law serve life”. 
The great Judge was great because he could 
dare to do these things and yet convince 
the public that he spoke with an authority 
greater than his own”. (Is the Great Judge 
Obsolete in “English and American Judges 
p. D). There is a 
continuous trend towards preferring the 
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social good. Those judges who had this 
foresight bucked up the right values. Those 
who did not had the misfortune of figkting 
a losing cause. How well are the judges 
fitted to discharge this awesome responsi- 
bility? Justice Felix Frankfurter cautions 
judicial self-restraint : , 

“The courts can fulfil their responsibility 
in a democratic society only to the extent 
they succeed in shaping their judgments by 
rational standards and rational standards 
are both impersonal and communicable. 
Matters of policy are by definition matters 
which demand the resolution of conflicts of 
value, and the elements of conflicting values 
are largely imponderable”. (American 
Federation of Labour v. American Sash Co., 
(1948) 335 US 538). Jaffe criticises this as- 
sessment of value judgments. He says: 
“This over-states the case. The policy 
choices available in applying an authcrita- 
tive text can be rationally stated and their 
potential consequences rationally described. 
But one must admit that after the ground 
is rationally surveyed, the choice among 
the competing values will involve a personal 
element”. (Jaffe: Supra p. 44.) 

It is this “personal element” which has 
become well-known by the catchy phrase 
of Justice Holmes as “the major inarticulate 
premise” of the Judge which has created a 
feeling of uneasiness'in the minds of the 
critics of judicial review. It led Mr. Justice 


Frankfurter to say that judicial review is 
undemocratic and oligarchic. But what is 


democracy? However it is defined, it must 
contain two elements: (1) the protection of 
the individual and the minorities and 
(2) leadership in the solution of social pro- 
blems requiring the use of law. The first 
function has to be discharged by the courts 
for the simple reason that the legislature has 
to cater to the majority wishes. 


task is also peculiar for the courts. Re- 
form comes in two ways. Hither it is by 
legislation. But this takes time. The legis- 


lature acts only when the public opinion has 
been fully prepared on an issue cf reform. 
But the courts act more subtly and in 
advance of the growing public opinion. It 
is the ventilation of grievances in court 
decisions which often gives grounds on 
which the public opinion can be tased. 
Thus the Legislature and the Courts are 
“partners” in the process of law-mzking. 
Both are necessary. One cannot do without 
the other. It is a misconception to rely 
either on the legislature alone or to glorify 
the role of the courts to the detriment of 
the legislature, 
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In the U. S. A. the criticism of the courts 
was that the personal philosophies of the 
judges played too great a role at times. 
Firstly, this fear is misplaced because irom 
1937 onwards and particularly the Warren 
Court from 1954 to 1969 scrupulously left 
the state policies in the economic field alone 
and concentrated only on the protection of 


liberties. Secondly, in India the situation is 
different. Our Constitution has furnished 
detailed statements of values in the Pre- 


amble and in Parts III and IV of the Con- 
stitution. So long as the value judgments 
of the Supreme Court are based on these 
declared values in the Supreme Law docu- 
ment, it is not fair to criticise the value 
judgments as being based on the personal 
philosophies of the judges. In the field of 
liberties, the courts have rightly relied on 
the inspiration given by the very text of the 
Constitution, The only property which the 
courts now support is the consumption 
goods and not the production goods. For 
instance, the right of the worker to his job 
is a species of his property as consumption 
goods. He does not wield any power over 
others by possessing that right but can sup- 
port the unfolding of his own personality 
thereby. It is‘to assure the individual of 
this right that the Supreme Court assimilat- 
ed the Government Companies to the State 
in Som Prakash and Fertilizer Corporation 
cases which were reviewed in the last issue. 
I had also recently occasion to consider 
this “New Property” in C. N. Sharma v. 
Life Insurance Corporation, ILR (1979) 1 
Delhi 525 in the light of what Roscoe 
Pound, Macpherson, Reich and Justice K. K. 
Mathew have had to say about it. It is 
true that a value judgment should also be 
properly reasoned so as to avoid the mis- 
conception that it is based on the personal 
preferences of the judges. But when the’ 
values are broadly agreed, a meticulous in- 
sistence on the support of the text of a sta- 
tute or the Constitution may be dispensed 
with. After all, as has been rightly said: 
“the Judge upholds the deep matured wis- 
dom of our civilisation against the treacher- 
ous claims of the transient” and the assess- 
ment of judicial review will have to be 
based on a long range view of how the 
judicial conscience reflected in the value 
judgments has in the long run been accept- 
ed by the general public. 

It is by these standards that we have to 
review the decisions in the other fields of ` 
law also. To continue our subject, the next 
issue will consider the Supreme Court on 
Taxation, 
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AIR 1981 NOC 17 (ORISSA) 
R. N. MISRA AND J. K. MOHANTY. JJ. 


Srihari Sahu, Appellant v, Sm. Hari- 
priya Ojha, Respondent. — 

First Appeal No. 42 of 1972, D/- 9-5- 
1980. 

(A) Orissa Land Reforms Act (1€ of 


1960}, S. 40 (2) — Second part of Sec- 
tion 40 (2) not intended to touch suits 


filed before 26-11-1970. ILR (1975) Cut. 


843 and (1979) 47 Cut LT 608, Rel. on. 


(B) Civil P. C. (5 of 1908), O. 6, R. 2 — 
Suit for specific performance — Pead- 
ings — Plaintiff must plead his continu- 
ous readiness and willingness to perzorm 
his part of contract. AIR 1928 PC 208 
and AIR 1967 SC 868, Rel. on. 


(C) Evidence Act (1 of 1872), Ss. 1€1 to 
104 — Agreement of sale alleged to aave 
been executed by an illiterate old lady 
belonging to Scheduled Tribe — Suit. for 
specific performance — Burden is on the 
plaintiff to prove due execution of agree- 
ment, 


R. Mohanty, for Appellant; S. Misra 
No. 1, for Respondent, 
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AIR 1981 NOC 18 (PATNA) 
LALIT MOHAN SHARMA AND 
B. S. SINHA, JJ. 
Uday Singh and others, etc., Petitioners 
v. Magadh University and others, etc, 
Respondents, l 


Civil Writ Jurn. Cases Nos, 727 and 
728 of 1980, D/- 8-5-1980. 


‘ Constitution of India, Art. 226 — Na- 
tural justice — Principles of — Use of 
unfair means on large scale by examinees 
at Examination Centre — Cancellztion 
of examination held and re-examinetion 
ordered — No examinee. condemned — 
Order was not quasi-judicial nor ensaing 
civil consequences entailing right to 
examinee of hearing. AIR 1970 SC £269, 
Foll. 


Basudeva Prasad, Radha Mohan Pra- 
sad Anil Kumar, Bal Krishna Singh, S. 
Imam Ali, Prabha Shankar Mishra, Arun 
Kumar Singh No. 3, G. P. Singh and 
Ramesh Chandra, for Petitioners; Redha 
Raman, Advocate General, $B. C. Ghose 
and Rajendra Prasad Singh, for Respon- 
dents, 


HX/IX/D817/80/AKI 
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AIR 1981 NOC 19 (PATNA) 
B. P, JHA AND M. P, VERMA, JJ. 
Smt. Sudamia Devi, Petitioner v, State 
of Bihar and others, Respondents, 
Civil Writ Jurn. Case No. 321 of 1978, 
D/- 11-2-1980. 
Bihar Consolidation of Holdings and 


Prevention of Fragmentation Act (22 of 
1956), Ss. 10 and 12 (2) — Consolidation 


-Officer deciding that petitioners and re- 


spondents should be recorded half and 
half in respect of disputed land — Objec- 
tion by petitioners under S. 10 (2) in 
respect of entry in register to that effect 
— Appeal by respondents under Sec- 
tion 10 (6) rejected — Held respondents 
having objected under S. 10 (6) were 
entitled to raise such objection under 
S. 12 (2). 


A. K. Roy, for Petitioner; Q. A. Rah- 
man, Standing Counsel No, 4 and S. Hoda, 
Jr. Counsel to Standing Counsel No. 4 
and J. P. Shrivastava, Keshav Shrivas- 
ate and Naresh Ch. Verma, for Respon- 

ents. 


HX/IX/D820/80/MRD/RSK 


AIR 1981 NOC 20 (PUNJ. & HAR.) 
RAJENDRA NATH MITTAL, J. 

M. K. Jaggi and others, Petitioners v. 
State of Punjab and another, Respon- 
dents. 

Civil Writ No. 713 of 1980, D/- 29-8- 
1980. ; ; 

Punjab Service of Engineers, Class II, 
P.W.D. (B & R Branch) Rules (1965), 
R. 6 (1) — Method of recruitment and 
promotions to service of Engineers under 
— Prescribed quota — Government not 
adhering to the quota fixed for promo- 
tions but filling posts by direct recruit- 
ment — Held, petitioners, holding posts 
of Engineers on ad hoc basis, entitled to 
promotion, 


The petitioners who joined the service 
as Sectional Officers (Electrical) in the 
P.W.D. (B & R) were holding the posts 
of Sub-Divisional Engineers (Electrical) 
on ad hoc basis. The Government with- 
out considering claim of the petitioners 
and without adhering to the quota fixed 
for their promotions as per the roster 
indicated in R. 6, filled in the posts as 
Sub-Divisional Engineers by direct re- 
cruitment, í 

Held on facts that the petitioners were 
entitled to the promotions claimed in 
vacancies arising in accordance with the 


10 . Notes of Cases 21-22 
roster. The prescribed quota of recruit- - 


ment from different sources under R. 6 
was to be maintained at the time of re- 
cruitment and not subsequently, l 
Kuldip Singh, for Petitioners; 
Sahwney, for the State of Punjab, 


IX/IX/E585/80/VSM/LGC 
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AIR 1981 NOC 21 (PUNÌ. & HAR.) 
= 1980 Cri LJ 1218 (FB) 
S. S. SANDHAWALIA, C, J, 
5. C. MITAL AND 
A. S. BAINS, JJ. 

Joginder Singh, Petitioner v, The State 
of Punjab, Respondent. : 
_ Criminal Revn. Nos. 573 of 1979 and 
115 of 1980, D/- 23-5-1980. 


Punjab Excise Act (1 of 1914), Sec- 
tion 61 (1) (c) — Whether prescription' of 
minimum sentence bars application of 
Sec. 360 of Cri. P. C. or provisions of 
Probation of Offenders Act (1958). ((i) 
Criminal P. C. (1974), Ss. 360, 361 — (ii) 
Probation of Offenders Act (1958), Sec- 
tions 4, 6). : 


Though the sentencing process is an 
integral part of the trial, this would not 
in any way affect the issue of the ap- 
plicability of Sections 360 and 361 of the 
Code of Criminal Procedure, 1973 to the 
sentencing process. Consequently, the 
provisions of Sections 360 and 361 of the 
Criminal Procedure Code, 1973 would be 
as much attracted as the other provisions 
of the Code to a sentence under a special 
statute such as Punjab Excise Act. Sec- 
tions 360 and 361 of the 1973 Code do 
. hot prescribe any sentence for any of- 
fence. They inevitably come into play in 
a situation where the sentence is pre- 
scribed by any other statute, be it the 
Penal Code or any other special penal 
statute. Therefore, Sections 360 and 361 
of the Code are in no way in conflict 
with or in substitution of any section of 
a special statute which prescribes the 
sentence for an offence, They are plainly 
supplementary to the sentencing provi- 
sion whether spelled out in the basic 
penal law; namely Indian Penal Code or 
other special statute like the Punjab Ex- 
cise Act to which by virtue of Sec. 4, the 
provisions of the Criminal Procedure 
Code would be applicable. Therefore, 
even though a special Act may provide 
the sentence for an offence wheather fix- 
ing a minimum therefor or otherwise, 
this would be no reason for saying that 
these provisions of the Code would be ex- 


A.I. R. 


cluded or be inapplicable. A sentencing 
provision like Section 61 (1) (c) of the 
Punjab Excise Act, 1914, though a spe- 
cial procedural provision would not over- 
ride Sections 360 and 361 of the 
Code of Criminal Procedure, 1973, 
Thus the mere prescription of the mini- 
mum sentence under Sec. 61 (1) (c) of 
the Punjab Excise Act, 1914 is no bar to 
the applicability of Sections 360 and 361 
of the Criminal Procedure Code, 1973 and 
the same is not a special reason for deny- 
ing the benefit of probation to a person 
convicted thereunder. In the alternative, 
it is equally no bar to the applicability 
of Sections 4 and 6 of the Probation of 
Offenders Act. Case law discussed. 


H. S. Brar, for Petitioner; V, P., 
Prasher, Addl, Advocate General, for 
Respondent. i 
GX/HX/D563/80/DHZ | 


AIR 1981 NOC 22 (PUNJ. & HAR.) 
= 1980 Lab LC 847 (FB) 
S. S. SANDHAWALIA, C. J, PREM 
CHAND JAIN AND HARBANS LAL, JJ. 
Gulab Singh and others, Petitioners v. 
P of Haryana and others, Respon- 
ents. 


Amended Civil Writ Petn. No. 5194 of 
1978, D/- 9-5-1980. 


(A) Constitution of India, Art. 309, 
Proviso — Rules framed under — Har- 
yana State’ Prosecution Legal Service 
(Group A) Rules (1979), Rr. 9 and 19 — 
Constitutional validity — Retrospectivity 
of the Rules cannot be assailed — Rules 
framed under Proviso to Art. 309 can 
operate with retrospective effect. 1969 
Lab IC 100 (SC), Foll. | 

(B) Haryana State Prosecution Legal 
Service (Group A) Rules (1979), Rr. 9 
and 19 — Validity of — Rules are not 
invalid on ground that they are intend- 
ed to validate promotion ordefs which at 
the time. of their passing were in con- 
travention of Punjab | District Attorneys 
Service Rules, 1960 — Neither R. 9 nor 
R. 19 is even remotely validatory. 


Once effect is to be given to the re- 
trospectivity clause of sub-rule (2) of 
R. 19, it is evident that the provisions of 
the sub-rule, must beideemed to have 
been on the statute book with effect 
from the 1st day of April, 1974. By virtue 
of this legal fiction (and as no challenge 
to the retrospectivity of the provision 
could be or was laid) the promotion 
orders which were , admittedly passed 
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after the first day of April, 1974, would 
be wholly in accordance with the provi- 
sions of R. 19 (1). The counsel for the 
petitioners did not even remotely attempt 
to contend that the impugned promotion 
orders were in any way in conflict with 
the aforesaid provision or with those of 
R. 9 of 1979 Rules. Consequently, it 
necessarily follows that the impugned 
orders in view of the retrospective opera- 
tion of R. 19 must be deemed to be in ac- 
cordance with law and therefore, indeed 
no validation thereof was required. 
Even otherwise a plain look at the provi- 
sions of R. 19 would indicate-that it does 
not either expressly or implicitly intend 
to validate anything invalid, but prima- 
rily provides for the eligibility for pro- 
motion to the post of the District Actor- 
neys of a certain class of incumben:s of 
other posts. Neither R. 9 nor R. 19 of 
the 1979 Rules, therefore, is even re- 
motely validatory. 1975 Lab IC 669 {SC) 
Foll. 

(C) Haryana State Prosecution Legal 
Service (Group A) Rules (1979), Rr. 9 
and 19 — Validity of — Not violative of 
Arts. 14 and 16 of Constitution — Pro- 
mulgation of a separate set of rules sub- 
sequent to the 1979 Rules would no: in 
any way impinge upon constitutionality 
or otherwise of existing Rr. 9 and 13 — 
(Constitution of India, Arts, 14, 16). 


J. L. Gupta with Jagdish Singh, for 
Petitioners; U. D. Gaur, Advocate Gene- 
ral Haryana, for Nos. 1 and 2 and M. R. 
Agnihotri with Anil Seth, for Nos. — to 
7 for Respondents. 


FX/FX/C724/80/LGC 


AIR 1981 NOC 23 (PUNJ. & HAR.) 
M. M. PUNCHHI, J. 


Chanda, Appellant v. Ram Chander, 
Respondent. 


Regular Second Appeal No. 352 of 1369, 
_ D/- 27-2-1980. 

(A) Punjab Security of Land Tenures 
Act (10 of 1953), S. 10 — Punjab Land 
Revenue Act (17 of 1887), S. 44 — Suit for 
possession of land by person shown as 
sub-tenant and in possession thereof in 
Jamabandi for 1958-59 — Maintainability 
— Name of plaintiff removed from 
Khasra girdwaris for year 1962 and sub- 
sequent years — Order removing plain- 
tiffs name silent as to how the change 
was brought about —- Held, in the ab- 
sence of any explanation in the latter 
entries as to how the plaintiff's name 
was removed, presumption of truth 


Nctes of Cases 23-24 11 


under S. 44 of the Land Revenue Act 
could not be raised. in their favour but 
would proceed back to the earlier entry 
in Jamabandi of 1958-59 and the plaintiff 
as sub-tenant would be entitled to pos- 
session of the land in question under pro- 
visions of Security of Land Tenures Act. 
1969 Pun LJ 105 (SC) Rel. on. 

(B) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Second Appeal — Findings of fact 
of lower appellate Court — Interference 
— Lower Appellate Court not adverting 
to oral evidence on record — Its findings 
of fact become vitiated and can be upset 
in second appeal. 


K. G. Chowdhry, for Appellant; H. S. 
Hooda, for Respondent. 


DX/EX/B876/80/USD/SNV 


AIR 1981 NOC 24 (RAJ.) 
(JAIPUR BENCH) 
G. M. LODHA, J. 
Kalyan Singh and etc., Petitioners v. 


The Director of Animal Husbandry, Jai- 
pur and others etc., Respondents. 


Civil Writ Petns. Nos. 961 and 962 of 
1979, D/- 11-2-1980. 


(A) Rajasthan Fisheries Act (16 of 


` 1953), S. 5 and Rajasthan Fisheries Rules 


(1958), R. 5 — Grant of licence for fish- 
ing — Neither tender system can be 
adopted nor can Government grant 
licence to Fishermen’s Co-operative So- 
ciety at reserve price. (Constitution of 
India, Arts. 162, 226). 


The Director of Animal Husbandry, 
respondent No. 1, invited tenders- for 
fishing in Government waters. The peti- 
tioner was the highest bidder, It was the 
petitioner’s case that instead of granting 


fishing licence to the petitioner, the re- 
spondents Nos. 1 and 2 (the State of 
Rajasthan) had decided to grant licence 
to respondent No. 3, Fishermen’s Co- 
operative Society, at reserve price. The 
petitioner challenged the legality of 
granting licence at reserve price to re- 


spondent No. 3 and prayed for the relief 
in the nature of a writ or direction to the 
Government to grant licence to him. The 
case of the Government, respondents 1 
and 2 inter alia was that under Art. 162 
of the Constitution the policy decision to 
grant licence to Co-operative Societies at 
reserve price partakes the character of 
law and even otherwise administratively 
they are competent to pass such execu- 
tive or administrative orders, 
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Held, the petitioner was not entitled to 
the relief prayed for nor could the Gov- 
ernment grant licence to responcent 
No. 3 at reserve price. 

R. 5 is the only rule which provides 
the procedure for grant of licence and 
therein the system of auction has been 
provided. Under the entire scheme of 
the Act and the Rules there is no system 
of granting of licence by any other 
method except by auction. 

The rules framed by the Goverment 
under S. 5 (3) (e) have to be given effect 
to for all intents and purposes as they 
are statutory rules. It is true that -the 
Government can by appropriate amend- 
ment make any other provision for grant 
of licence by other systems in case it 
wants to adopt them. It is also true that 
the Government can provide preference 
to the Co-operative Societies by making 
the specific rule that licence can be 
granted to the Co-operative Societies on 
- payment of reserve price. It is not per- 
missible for the Government who is not 
authorised under the principal Act- to 
grant licences at its sweet will, but who 
has been required to frame rules for the 
same under S. 5 (3) (e) for regulating the 
same to circumvent these rules, as Sec- 
tion 5 (1) which requires prior publica~ 
tion of the rules, before the same are 
made by a mere Government decision, 
which after all is said and done is only 
an administrative decision and cannot 
encroach or transgress the field of dele- 
gated legislation in the form of rule mak- 
ing power under S. 5 of the Act. A Gov- 
ernment decision in the facts and circum- 
stances of the present case, either for in- 
viting tenders or for giving preference to 
the Co-operative Societies by grarting 
them licence at the reserve price, has got 
no sanctity of law unless it is incorporat- 
ed in the rule under the rule making 
power of the State Government and the 
same can be done after prior publication, 


The submission that Art. 162 of the 
Constitution can be resorted to when the 
concerned enactment or the rule is silent, 
cannot assist the State in this case. The 
first pre-requisite condition for permit- 
ting administrative instructions to supple- 
ment the rules is that there must be a 
gap or the rules must be silent on the 
crucial point. It is then only that some 
Government order can be utilised for 
supplementing the rules provided it is 
not inconsistent with the rules, which is 
the second condition equally important. 
In the instant case, the Fisheries Rules 
do not admit of any gap or vacant situa- 


A.L RB. 


tion nor are they silent on the crucial 
point of the method of giving licence. The 
respondents Nos. 1 and 2 cannot be 
allowed to flout and violate relevant 
Fisheries Rules by.adopting tender sys- 
tem without incorporating the same in 
the rules or by granting licence at reserve 
price on the basis of private negotiations 
which again is foreign and outside scope 
and ambit of the fisheries Rules as they 
stand today. The “rule making authority” 
did not permit any lacuna, loop-hole or 
gap for introducing tender system or 
system of private negotiations by back 
door in the name and under the garb of 
filling up gap by residuary powers of 
Art. 162 of the Constitution. AIR 1967 SC 
1910 and AIR 1966 SC 1942 and AIR 1961 
SC 276, Rel. on. 


The petitioner has failed to- prove any 
legal right for issuance of direction to 
the respondents Nos. 1 and 2 to grant 
him licence on the basis of the highest 
tender given by him because the Act and 
the Rules nowhere contemplate granting 
of licence by tender system and such a 
system cannot be introduced by admin- 
istrative or executive directions of the 
Government without making amendment 
in the rules. The respondent No. 3 is dis- 
entitled from getting any licence in pur- 
suance of the Government order provid- 


‘ing benefit to them at reserve price as 


the order is also without any authority 
of law because of the absence of any pro- 
vision in the rules to that effect. 


(B) Words and Phrases — ‘Tender’ and 
‘auction’ — Distinction between. 


The crux of the difference is that 
whereas in an auction a number of per- 
sons openly attempt to out-bid each 
other, in any system of tenders, though, 
the spirit of out-bidding by close offers 
is inherent but, one cannot compete for 
the second time or third time and at a 
time when tender is given one gives a 
bid in darkness, without knowing the 
offer or bid of the other tenderer. This 
makes a world of difference which is not 
required to be explained because, it is 
self-explanatory, 


J. S. 
State; 


B. P. Agrawal, for Petitioners; 
Rastogi, Govt. Advocate, for the 
S. H. Mehta, for Respondents, 
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AIR 1981 NOC 25 (RAJ.) 
[es = 1980 W L N 107 
i ©, M. LODHA, €. J. AND 
, MILAP CHAND JAIN, J. 

Municipal Council, Jodhpur: and ete., 
Appellants v. M/s. Parekh Automobiles 
at Dangiawas and another, etc., Respon- 
dents, 

Civil Special Appeals Nos. 9, 13 and 31 
of 1977, D/- 1-2-1980. 

(A) Constitution of India, Art. 226 — 
Locus standi to file writ petition —- Part- 
nership firm — Prejudicially affected by 
octroi charges — Held the Firm has locus 
standi to file writ petition. AIR 1974 SC 
1539 Foll. 

(B) Rajasthan Municipalities Act (38 of 


1959), S. 104 — Levy of octroi on goods 
— Place of consumption and not the 
place of sale is relevant — Goods re- 


exported for consumption — Octroi could 
not be levied on such goods. 

The words “use or sale” cannot make 
any difference so far as the event of tax- 
ability is concerned, as, sale simpliciter 
will not attract the levy of the octroi. 
Thus, the sine qua non for levy of octroi 
is consumption. Consequently, no octroi 
can be levied in respect of goods which 
are re-exported for consumption or use 
outside the municipal limits. AIR 1963 SC 
906 and AIR 1976 SC 1446 Foll. 

V. S. Dave, Laxman Singh and H. M. 
Parekh, for Appellants; S. R. Singhi and 
A. L. Chopra, for Respondents. 


FX/GX/C878/80/JDD 


AIR 1981 NOC 26 (ALL.) 
H. N. SETH AND V. K. MEHROTRA, JJ. 
U.. P. State Road Transport Corpora- 


tion, Appellant v. Mohammad Zafar and 
another, Respondents. 


S. A. F. O. No. 148 of 1979, D/- 2-4- 
1980. ` 
(A) Motor Vehicles Act (4 of 1939), 


Ss. 68-F (1-A), 68-C, 68-D and 64-A — 
Grant of temporary permits pending 
finalisation of scheme proposed under Sec- 
tion 64-C — Permanent permit holder 
could not sue seeking a declaration that 
the grant was illegal. 


Where the R.T.A. issued temporary 
permits under S. 68-F (1A), Motor Vehi- 
cles Act pending finalisation of the pro- 
posed scheme under S. 68-C a suit at the 
instance of' a permanent permit holder 
plying buses on the concerned route. for 
declaring the grant of temporary permits 
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as illegal would not lie for the reason 
that the challenge to the validity of the 
grant of temporary permits, in the ab- 
sence of any plea that any of the provi- 
sions of the Act or of the subordinate 
legislation was either invalid or unconsti- 
tutional, could be well urged before and 
considered by the authority constituted 
for the purpose under S. 68-D and by the 
revisional authority in a proceeding 
under S. 64-A. AIR 1969 SC 78, Rel. on. 


(B) Specific Relief Act (47 of 1963), 
S. 34 — Scheme under S. 68-C, Motor Ve- 
hicles Act to nationalise passenger trans- 
port and order granting temporary per- 
mits — Permanent permit holder not en- 
titled to declaration that the order was 
illegal. . 


Where a scheme under S. 68-C, Motor 
Vehicles Act proposing to nationalise cer- 
tain bus routes was published and the 
R.T.A. granted temporary permits, the 
permanent permit holder operating on 
the route was not entitled to a decree 
from the Civil Court declaring the grant 
of temporary permits as void and illegal 
since under S. 34, Specific Relief Act, 
1963 the grantees of the temporary per- 
mits were neither denying the plaintiff's 
right to hold and exercise rights under 
his permanent permit nor could they be 
said to be interested in denying such 
right. 


(C) Specific Relief Act (47 of 1963), 
S. 38 (1) — Breach of express or implied 
obligation not pleaded — Case held did 
not fall under sub-sec. (1) of S. 38. 


Permanent injunction restraining 
breach of an obligation express or impli- 
ed is possible under sub-sec. (1) of S. 38 
Specific Relief Act. But pleading to the 
effect should be present. In this case the 
plaintiff complained agairst the grant of 
temporary permits to ply buses on route 
in respect of which he held permanent 
permit. In the absence of any pleading 
that ‘the grant amounted to breach of im- 
plied obligation on the part of the auth- 
ority not to prejudice his right to exclu- 
sive operation on the route, the case, it 
was held, did not fall under the above 
provision. The plaintiff's right to exercise 
the right under his permanent permit was 
not in any way affected. AIR- 1952 All 
465, Dist. 

(D) Constitution of India, Art. 226 — 
Permanent permit holder under the 
Motor Vehicles Act might be person ag- 
grieved by grant of temporary permits on 
the route and can therefore maintain peti- 
tion under Art, 226—Yet his suit for per- 
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manent injunction should answer any of 
the conditions under S. 38 (3) of Specific 
Relief Act. 


Although holder of a permanent per- 
mit under Motor Vehicles Act might be 
a person aggrieved by an order granting 
temporary permits in respect of the same 
route to others and therefore challenge 
the grant under Art. 226, Constituzion, 
his suit for a permanent injunction re- 
straining the grantee of temporary per- 
mits from plying their buses on the route 
pursuant to the grant should fall under 
any of the clauses (a) to (d) of S. 38 (3), 
Specific Relief Act. Since the loss or cam- 
age the plaintiff may suffer on account 
of the operation by the temporary per- 
mit holders on the route would be cap- 
able of being ascertained the case held 
did not fall under sub-sec. (3) of Sec. 38, 
Specific Relief Act. Since there was no 
case for permanent injunction, tempo- 
rary injunction was refused. 


` Shrikant Sharma and R. M. Trivedi, for 
Appellant; L. P. Naithani, for Respon- 
dents. 
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AIR 1981 NOC 27 (ALL.) 
DEOKI NANDAN, J. 


Yashodanand, Appellant v. Smt. Bishe- 
shwari Devi and another, -Respondents. 


Second Appeal No. 1385 of 1977, D/- 
4-1-1980. i 

(A) Specific Relief Act (47 of 1963), 
S. 31 — Declaration under — Identifica- 
tion of deed or its certified copy — Essen- 
tial. 

A person cannot claim the relief for 
declaration that a registered deec of 
adoption is null and void without acmit- 
ting that the certified copy of the deed or 
the original deed produced by the defen- 
dant in the Court was the very deed of 
adoption in respect of which that relief 
had been claimed. 

(B) Evidence Act (1 of 1872), S. 80 — 
Presumption under — Denial of execu- 
tion and registration of adoption deed by 
husband —- Denial however not sp2cific 
— Would not rebut the presumption of 
genuineness raised by the Act of regis- 
tration. 


(C) Limitation Act (36 of 1963), Sch. I, 
Art. 54 and Specific Relief Act (1963), 
S. 39 — Suit for declaring registered ad- 
option deed illegal — Suit filed after 
about l years of execution of adoption deed 
= Plaintiff claiming knowledge few years 


‘the landlord by written notice 


A.LR. 


prior to suit — Held plaintiff would be 
deemed to have knowledge since deed 
was registered as such the suit was time 
barred. 


(D) Hindu Adoptions and Maintenance 
Act (78 of 1956), S. 16 — Proof of adop- 
tion — Two eye witnesses deposing about 
the ceremony and rites of adoption — 
Omission to examine natural father of 
person given in adoption — Would not 
affect the proof of adoption. 


S. K. Subedar, G. P. Bhargava and 
A. N. Bhargava, for Appellant; S. N. 
Dhowal, for Respondents, 


AX/CX/A297/80/JDD 


AIR 1981 NOC 28 (ALL.) 
N. N. MITHAL, J. 


Daya Ram Vaidya, Appellant v. 
Pat Ram Singh, Respondent. 

Second Appeal No. 2201 of 1971, D/- 
13-12-1979. 

U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 7-C — Land- 
lord’s notice for past arrears of rent, sur- 
render of possession at the expiry of ter- 
mination notice period and warning about 
tenant’s liability for damages for use for 
subsequent period — Absence of past 
arrears on date of notice and want of ex- 
pression of landlord's willingness to re- 
ceive future rents held entitled the tenant 
to deposit future rents too into court — 
Tenant held did not commit default by 
not paying rent to landlord directly. 


Sri 


Landlord’s refusal to receive rent ten- 
dered gives the tenant the right to depo- 
sit it and future rents into court under 
S. 7-C of the above U. P. Rent Act until 
signifies 
his willingness to accept the rent. Where, 
however, there are no arrears, notice de- 
manding rent without anything more to 
show landlord’s willingness to accept rent 
or objecting to the tenant depositing rent 
into court would be of no avail and the 
tenant could rightly continue to deposit 
the rent into court. In this case, during 
the pendency of proceedings for permis- 
sion to sue for ejectment of the tenant 
the landlord refused to accept the rent 
and even refused the Money Orders sent 
by the tenant. The tenant on 19-5-69 de- 
posited arrears of rent up to 31-5-69 into 
court under S. 7-C (6) ‘of the above Act. 
Landlord’s notice demanding arrears of 
rent, terminating the tenancy and re- 
quiring surrender of possession and 
warning about tenant’s liability to pay 


i 


1981 - 


damages for use beyond notice period 
was received by the tenant on 23-6-69. 
The tenant continued to deposit the rents 
into court even thereafter. The landlord 
sent second notice on 13-10-69 and insti- 
tuted the present proceeding for 
ejectment of the tenant for default in 
payment of rent contending that the 
tenant’s depositing the rent. under S. 7-C 
even subsequent to the first notice on 
23-6-69 was invalid and his non-payment 
of rent to the landlord directly amounted 
to default in paying rent. Held that there 
being no arrears of past rent on date of 
receipt of the first notice on 23-6-69 and 
in the absence of anything in the notice 
signifying the landlord’s willingness to 
accept rent for future period or objecting 
to the tenant depositing the rent into 
court, the tenant was entitled to conti- 


nue to deposit the rent even after such 


notice and it amounted to payment of 
rent to the landlord so that there was no 
default and hence the tenant was not 
liable to be evicted. AIR 1979 SC 824, 
Foll; AIR 1979 All 205, AIR 1972 All 441 
and AIR 1967 All 1 (FB), Dist. 

H. S. Nigam, for Appellant; R. R. Agar- 
wal, for Respondent, 


AX/CX/A225/80/TVN 


AIR 1981 NOC 29 (ALL.) 
YASHODA NANDAN AND 
DEOKI NANDAN, JJ. 

Bala Prasad and ete., Appellants v. 

Bhola Nath and ‘others, Respondents. 
First Appeals Nos, 80 of 1955 and 107 of 
1970, D/- 28-11-1979. 
(A) Succession Act (39 of 1925), S. 63 — 
Genuineness of will — Suspicious cir- 
cumtances, 


X who was 110 years old executed a 
will 4 days before his death in 1966. The 


will was registered in his house by the 


Sub-Registrar and it was duly attested — 
The dispositions made by the will were 
natural dispositions. The father 
legatee’s had helped the deceased in his 
litigation from 1948 — The legatees were 
the only persons alive for whom the 
testator could have affection. 


Held: the will was genuine. The fact 
that the testator made his will only 4 
days before his death is not suspicious 
circumstance. It cannot be assumed, with- 
out any material on record, that a person 
100 years old could not have been suffi- 
ciently sound in mind and body 4 days 
before his death. The fact that the father 


of the- 
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of the legatees took part in arranging the 
execution of the will does not necessarily 
make the transaction a suspicious one. 
ATR 1959 SC 443 and AIR 1932 All 527, 
Dist.; AIR 1955 SC 346 and AIR 1969 SC 
1147, Rel. on. 

(B) Registration Act (16 of 1908) Ss. 52, 
59, 60 (2) — Presumption from registra- 
tion of a. document, 


S. 60 (2) requires a presumption to be 
raised that the document has been duly 
registered in the manner provided by the 
Act and the facts mentioned in the en- 
dorsement made under Sections 52 and 
58 thereof and referred to in Section 59 
thereof, have occurred as therein men- 
tioned. i 

(C) Suceession Act (39 of 1925), S. 63 
(c) — Attestation of will — Proof — 
Transfer of Property Act, S. 3 — Attes- 
tation of one witness proved —- The other 
witness was proved to have been present, 
but his signature was not proved — Will 
if valid. (Evidence Act (1872), Ss. 68 and 
69). 

Although there is no substantial dif- 
ference between the definition of attesta- 
tion as contained in Section 3 of the T. P. 
Act and the requirements of clause (c) of 
Section 63 of the Succession Act defining 
the manner in which a will must be at- 
tested, yet, the proper provision to refer 
to in the case of a will is S. 63 (c) of the 
Succession Act. 


_All that Sections 68 and 69 of the Evi- 
dence Act require is that one of the at- 
testing witnesses should be called to 
prove the execution of the document and 
once that requirement is satisfied and 
the attesting witness who is called proves 
the execution of the document and its 
attestation by him, although he does not 
prove the signature of the other attest- 
ing witness or the fact of the attestation 
of the document by the other ‘attesting 
witness, the document becomes admissi- 
ble in evidence, it is admissible to prove 
what it contains and it is not necessary 
to further specifically prove the signa- . 
tures of the other attesting witnesses or. 
the fact of attestation by him, unless the 
very validity of the transaction is ques- 
tioned by the other side on the ground 
that the document which purported to 
create it was not executed and/or attest- 
ed in accordance with law. 


The law does not require the produc-. 
tion of both the attesting witnesses, It re- 
quires the production of only one attest- 
ing witness and except in the case of a 
will, even that is dispensed with if the 
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document is duly registered, by the Pro- 
viso to Section 68 of the Evidence Act, 
inserted therein by Act 31 of 1926. 


(D) Civil P. C. (5 of 1908), S. 2 (2) — 


“Decree” — Application, pending pro- 
ceedings for preparation of final decree 
in suit for partition, for amend- 


ment of plaint, by inserting the word 
“died” against the party who had died 
after suit, and to make a note that the 
legal representatives are already on re- 
cord — Order allowing the application is 
a “decree”. 

There can be more than one decree in 
the suit for partition. The order, under 
the circumstances stated above does ad- 
judicate the rights of the parties, AIR 
1954 Madh Bha 45, Rel, on, 


AX/BX/A64/80/KNA 





AIR 1981 NOC 30 (ORISSA) 
= 1981 Cri. L. J. 39 
FULL BENCH 
R. N. MISRA, K. B. PANDA AND 
P. K. MOHANTI, JJ. 
4 Sona Khan and others, Petitioners v, 
State, Respondent. ; 
Criminal Revn, No. 449 of 1978, D/- 
23-7-1980. 


(A) Criminal P. C. (2 of 1974), Sec- 


tion 116 (3) — Interim bond — Order as. 


to — When can be passed — Nature of 
enquiry. 1970 Cri LJ 1378 (Ori) and 1967 
Cri LJ 1166 (Ori) held no longer good 
law in view of 1971 Cri LJ 1715 (SC) "and 
1971 Cri LJ 1720 (SC). 


There is no scope for the proposition 
that without ‘commencement of inquiry, 
an order for interim bond can be made. 
Inquiry does not commence as soon as 
the delinquent appears and the notice 
under Section 112 is read out to him. 
1970 Cri LJ 1378 (Orissa) and 1967 Cri LJ 
1166 (Orissa) held no longer good law 
in view of 1971 Cri LJ 1715 (SC) and 1971 
Cri LJ 1720 (SC). Case law discussed. 

The bare allegations cannot form the 
foundation of the order for a bond and 
failing furnishing of it detention of - the 
delinquent. The allegations have gct to 

. be tested. It may be that in a particular 
case, oral evidence may not be necessary 
to test the truth or otherwise of the alle- 

gations. Affidavits may be enough. There 
may be documentary evidence which 
might substitute oral evidence which ne- 
cessitates examination of witnesses. Par- 
ties may agreé that the allegations are 
true and, therefore, there may not be 


A.I R. 


any necessity of looking for evidence. 
Situations arising in daily life cannot be 
catalogued and discretion must be left to 
the Magistrate to deal with particular 
situations as may arise before him in dif- 
ferent cases, but the mandate of the law 
is that the inquiry must commence and 
the Magistrate must proceed to ascer- 
tain the truth of the allegations by ap- 
plication of his judicial mind and look for 
materials which would substitute allega- 
tions into facts. The inquiry contemplated 
is an acceptable legal process by which 
allegations can be converted into facts. 
What that process would be should be left 
to the discretion of the Magistrate with 
reference to facts of each case, but he 
must adopt an acceptable judicial me- 
thod for testing the allegations and re- 
cording findings of fact with reference to 
the acceptability or otherwise of such 
allegations. 

(B) Criminal P. C. (2 of 1974), S. 116 (3) 
and (6) — Commencement of inquiry — 
Starting point. 1978 Cri LJ 124 (Orissa) 
and (1972) 38 Cut LT 1133 and 1978 Cri 
LJ 1307 (Orissa), Overruled. 


The commencement of inquiry in sub- 
sections (3) and (6) refers to the same 
stage, 


Commencement of inquiry starts when 
the Magistrate attempts in a legal way 
to put the allegations to test for finding 
out whether they are the facts. Both sub- 
sections (3) and (6) of Section 116 refer 
to this stage as the commencement of in- 


` quiry. It is not an inquiry within an in- 


quiry. Ordinarily, the interim bond is 
asked for on the allegations forming the 
foundation for the basic proceeding. 
There may be instances where fresh alle- 
gations also come up and become material 
for an interim bond. Yet, ‘commencement’ 
of inquiry’ in sub-sections (3) and (6), re- 
fers to the same stage. It is one of the 
well accepted rules of interpretation that 
when the same phrase occurs in the same 
section at different places and there is 
no indication of legislative intent that a 
different meaning 
both the phrases have to be given. the 
same meaning. Observation in 1978 Cri 
LJ 124 (Orissa), (1972) 38 Cut LT 1133 
and 1978 Cri LJ.1307 (Orissa), Overruled. 


P. K. Dhal, for Petitioners; R. C. Pat- 
naik and Standing Counsel, for Respon- 
dent. 
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is intended thereby, "+ 


198i 
AIR 1981 NOC 31 (ALL) 
K. P. SINGH, J.” 


Smt. Ram Jiei, Petitioner v. Deputy 
‘Director of Consolidation, Mainpuri and 
others, Respondents. 

Civil Misc. Writ Petn. No, 1536 of 1974, 
D/- 28-10-1980. 

Transfer of Property Act (4 of 1882), 

S. 41 — Transfer of land by ostensible 
owner recorded as Bhumidhar — Claim 
by co-sharer — Transferee not ascertain- 
ing power of transferor — Not entitled 
; to benefit of S. 41 — Cannot be deemed 
to, be bona fide purchaser. 
5 “Mere fact that the name of the trans- 
- feror was recorded’in revenue records 
and that he managed the common ` pro- 
perty, it does not stand in the way of the 
co-sharers to claim their interest in the 
transferred property. 

Where the land was transferred by the 
person alleged to be Bhumidhar, whose 
name was recorded in the revenue re- 
cords, and the co-sharer had claimed the 
share in such land however the trans- 
- feree did not take care to ascertain the 
power of the transferor to transfer the 
said land; the transferor would not be 
deemed to be Sirdar and . consequently 
the Bhumidhar of whole share in area 
transferred by it and the transferee 
would not be entitled to the benefit of 
5. 41. AIR 1965 SC 295, Rel. on: 

Tej Pal, for Petitioner; N, N. Sinha and 
Standing ‘Counsel, for Respondents. 
AY/AY/A180/81/VNP/DVT 


AIR 1981 NOC 32 (ALL.) 
DEOKI NANDAN, J. 


Brahmapal Singh, Appellant v. Smt. 
Ram -Dulari and others, Respondents. 


Second Appeal No. 1401 -of 1973, D/- 
25-9-1980. 
Succession Act (39 of 1925), S. 59 — 


-Will — Suspicious circumstances attend- 
. ing execution, (Evidence Act (1872), Sec- 


2 ¢tions 101 to 104). 


Where the casé of the propounder was 
that the Will in: question was duly ex- 
ecuted by the testatrix during the last 
moments of her life-arid it was found that 
the testatrix was a feeble and sick Jady 
80 years old, no reference whatsoever 
was made in the Will in question to the 
Will executed by her previously, the 


f propounder had taken active part in the 
entire pro- - 


execution of the Will, the . 
perty was bequeathed to the propounder 
1981 AIR Notes/2(1) TI - 
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and the disposition in the Will was un- 
natural, held. that the finding of the 
Courts below that there was nothing sus- 
picious about the Will and the circum- 
stances in which it was executed and that 
the Will was duly executed by the testa- 


_ trix in a sound disposing state of mind 


was vitiated on account of a wrong ap- 
proach. AIR 1965 SC 354 and 1965. All LJ 
1080, Rel. on. 

Shanti Swarup Bhatnagar and Jagdish 
Pd:, for Appellant; N. C. Rajvanshi and 
S. N. Pandey, for Respondents, 


KX/AY/F929/80/JHS 





AIR 1981 NOC 33 (ANDH. PRA.) 
` MADHAVA RAO, AND 
SEETHARAMA REDDY, JJ. 


Director of Medical Education and 
others, Appellants v. Dr. Vijay Bharad- 
waj, Respondent. 

Writ Appeal No. 463 of 1980, D/- 18-9- 
1980. . 

Constitution of India, Art. 226 — Rules 
for Selection of Candidates for Admission 
to Post-Graduate Course in Medical Col- 
leges of Andhra Pradesh (as laid down 
in G.O.Ms. No. 624 (M. & H.) dated 20-9- 
1979), Rr. 10 (h) (j) and 19 — Admission 
to M.D. course — Provisional selection for 
— Failure by candidate in reporting to 
Principal within time specified — Does 
not result in automatic.. cancellation of 
such selection, 


Where a candidate was provisionally 
selected for admission to M.D. course, 
the intimation was given to him, but the 
candidate failed to report to the Princi- 
pal concerned, within the time specified, 
it could not be said that failure to re- 
port within time resulted in automatic 
cancellation of such selection, and as long 
as his selection was not cancelled the seat . 
remained intact and did not fall vacant. 
R. 19 was not attracted, and under 
Rule 10 (j) the Selection Committee had _ 
powers to direct the Principal concerned . 
to admit the candidate, before closure. 
of admissions, such candidate was, there- 
fore, liable to be admitted. (1980) 2 Andh 
WR 224, Affirmed. oy 

Govt, Pleader, for Appellants;. “ae Ven- i 
kataramana, for Respondent. — . aah 


-'AY/AY/A123/81/VCD/DYT . 
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` AIR 1981 NOC 34 (ANDH. PRA) 
MADHAVA REDDY, J. 
The Andhra Pradesh State Road Trans- 


` port Corporation, Appellant v. P. Sridhar 


‘tien awarding additional 


‘to be unconstitutional, 


Rao, Respondent. 

A. A. O. No. 373 of 1979, D/- 9-4-1980. 

(A) Motor Vehicles Act (4 of 1939), 
Ss. 110-A and 110-B Accident — 
Flange of vehicle flying off from vehicle 
and hitting a person standing at a dis- 
tance of 20 feet — Implies that vehicle 
was not properly maintained and there 
was rash and negligent driving — Caus- 
ing permanent partial injury to such per- 
son — Owner of vehicle liable for zom- 
pensation. (Torts — Res ipsa loquitur). 

(B) Motor Vehicles Act (4 of 1939), 
Ss. 110-B and 110-D — Compensation — 
Accident causing permanent partial in- 


-jury to person — Loss of efficiency to the 


extent of 50% — Tribunal in its discre- 
compensation 
for Joss of earning power — High Court 
will not interfere in appeal. 


C. Ananda Rao and Standing Counsel 


` for Transport on behalf of A ppe tant; 


M, A, Khader, for Respondent. 
AY/AY/A82/81/VCD/DÝT 





AIR 1981 NOC 35 (CAL.) 

ANIL KUMAR SEN AND BHABES 

CHANDRA CHAKRABARTI, JJ. 

State of West Bengal, Appelart v. 
Land Development Bureau and ozhers, 
Respondents. 

A. F. O. D. No. 405. of 1971, (with cross- 
objection) No. C.O.T. 1413 of 1971, D/- 
7-8-1979, 

W..B. Land Development and Planning 
Act (21 of 1948) (as amended by Act 23 
of 1955), S: 8 (1) Proviso (b) — Validity 
— Condition ‘attached to proviso (b) does 
not get protection of Art. 31B of Consti- 


> tution and is violative of Art. 14. (Consti- 


tution of India, Arts, 14 and 31B). i 
“On the provisions of the original Act, 


` whatever the purpose of acquisition, the 
- compensation ‘was to be assessed nct on 


the market value as prevailing on the 
date of publication of the notification 


_ under S. 4 but on the market value .'as 


prevailing on Dec, 31, 1946. The provision 
making the declaration of the Gcevern- 


ment conclusive as to the- public nature: 


of the purpose of - acquisition anc the 


‘limitation of the amount of compensation 
so as ‘not to exceed the market value of: 


‘the land as on Dec, 31, 1946, were held 
and as such, void., 


.. Notes of Cases 34-35 . 


ALR. 


The parent Act as amended by the 
Amending Act 29 of 1951' having been in- 
corporated in the 9th Sch., it was not the . 
intention of the legislature that the 
amendment brought about by the Ordi- 
nance in 1955, should as well ga into the 
Schedule. An Ordinance being a tempo- 
rary provision no useful purpose would 
have been served by incorporating the 
amendment brought about by such an 
Ordinance into the 9th Sch. because such 
amendment would not have survived on 
the expiry of the Ordinance and as such 
in incorporating the Act into the 9th Sch. 
what was incorporated: was the parent 
Act as amended by Act 29 of 1951 and 
not by the Ordinance. Therefore, the 
amendment incorporated by the W. B. 
Act 23 of 1955 is not entitled to the pro- 
tection arising from the incorporation of 
the parent Act in the 9th Sch. and the 
provision so introduced by the amend- 
ment was liable to be challenged as un- 
constitutional being violative of Art, 14. 
AIR 1975 Cal 325, Foll, AIR 1973 Cal 103, 
Explained. 


On the original provisions in the parent 
Act compensation was payable on the 
basis of the market value as prevailing 
on Dec. 31, 1946, in case of acquisition 
for any of the public purposes set- out’ 
in the Act and the Act with such a pro- 
vision was incorporated in the 9th Sch. 
in April 1955. Once so incorporated, the 
statute acquired the’ protection under 
Art, 31B, but as Art. 31B itself specifies 
that the same would be subject “to the 
power of any competent legislature to 
repeal or amend it” so that once so 
amended or repealed, ‘the original provi- 
sion loses its effect to’ the extent of the 
amendment or the repeal. The amend- 
ment which was brought into effect in 
the parent Act on Sept. 21, 1955, materi- 
ally altered the provision in S. 8 by delet- 
ing the provision whereby -compensation 
in respect of all.acquisitions was to be. 
determined with reference to the market - 
valué ‘prevailing on Dec, 31, 1946, and in” 
lieu thereof restricted’ the said limitation ` 
only in respect of acquisition for a public 
purpose as specified in S. 2 (d) (i), that is, 


„settlement of immigrants. The old provi- 


sion being replaced by the new one, not- 
withstanding the fact that the old provi- 
sion was incorporated ‘in the 9th Sch., the . 
same cannot survive for the simple reason 
that the same has been replaced by an | 
amendment by a competent legislature 

Act subject to the amendment. Though a 
part of the substituted provision has been 
and Art, BIB speaks of continuance of the 


rs 


A 


f 


. vires and unconstitutional 


1981. . 


struck dows the other MAA part still © 


stands. The condition attached to the pro-. 


viso to 5. 8 (1) of the Act being ‘ultra 
as offending 
Art: 14, the assessment made 
` thereof has got: to be set pede. AIR Ma 
Cal 325, Foll. 


N. G. Das, for Appellant; Bhabani Pras. 


sanna Chatterjee and Ganganarayan- 
Chandra, for Respondent No, 1. 
CX/LX/B383/80/RSK 





AIR 1981 NOC 36 (CAL.) 


` CHITTATOSH MOOKERJEE AND 
B. N. MAITRA, JJ. . 

- Susil Bose and others, . 

Sefali Bose, Respondent, 

A. F. O. D. No. 566 of 1963, D/- 16-7- 
“1980. 

(A) Limitation Act (36 of 1963), Arti- 
cles 64, 65 — “Adverse possession” — 
Claim by a co-sharer — Ouster of non- 
possessing co-sharer must be made out — 


‘Appellants v. 


~ Mere exclusive possession not sufficient — 


Assertion of title hostile to other co- 
heirs necessary. AIR 1957 SC 314, Fol- 
lowed. m, 

(B) Benami —.A ‘deed of transfer 
(Kobala) whether a Benami (sham) trans- 
action — Determination of, (Transfer of 
Property Act (1882), S. 53). 

A deed of transfer (Kobalá) was alleg- 
ed to be executed by a co-heir. in favour 
of other co-heirs; there was no evidence 
that consideration was paid; the property 
in deed was grossly, undervalued; ‘the 
alleged transferor co-heir also exercised 
possession over property till death, 

Held that the alleged “deed of trans- 
fer” (Kobala) was not a genuine one, but 
it was a sham and. benami transaction, 
No title passed thereby even after execu- 
tion of that sham ‘deed of transfer’, AIR 


$ 1957 SC 49 and AIR 1980 SC 727, Rel. on. 


Bhupendra Kumar Panda and Joyin- 
| Mra. :Nath Nanda, for Appellants. 
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AIR 1981 NOC 37 (CAL). 
MRS. PADMA KHASTGIR, J. 


Canara Bänk, Applicant v. Sm. Shyama 
Devi Dalmia and another, Opposite Party. 


` Suit No. 350 of 1980, D/-_30-9- 1980. 
Transfer of Property Act. (4 of .1882), 


S. 108 — Agreement of ` lease -between ~ 


landlord and bank — Formal ‘deed “of 


lease not executed or registered — Bank. `- 
in possession of premises — Water and _ 
electricity supply disconnected. by land- ~ 


in terms- -the landlord entered into an 


“would supply water and 


Notes of Cases 36- BB Be 19 


lord — Bank desiring to install generator 
—Permission to. install cannot be granted 
without consent of landlord. , 

. The plaintiff, a Nationalised Bank and. 
agreement 
that the landlord would grant’ lease. of 
premises in favour of the bank under a 
deed. One of the terms and conditions of 
the agreement was that- the landlord 
electricity to 
premises in possession of the bank. The 
formal deed of lease had :neither been 
executed nor registered by and between 
the parties, However, the bank had been 
in possession of the premises. Dispute 
arose between the parties and water and 
electricity supply was disconnected by 
the landlord. The bank -sought permission 
to install a.generator to supply water 
and electricity for the purpose of dis- 


charging its duties towards public, 


Held, permission to install generator 
could not be given to the bank. In view 
of the fact that there was no express 
agreement nor any statutory right to in- 
stall and operate a generator against the 
consent of the landlord it would not be 
proper for the -court to passan order of 
injunction compelling the landlord to give 
necessary permission to the tenant to’ in- 
stall such generator. ` 

Somnath Chattejee wit sh S. K. Kapoor, 
for Applicant; Sankar Das Banerjee with 
Goutam Chakraborti -and Shibdas- Baner- 
jes; for .Qpposite Party. 2 
KX/LX/G20/80/SAD/MVJ 


AIR 1981 NOC 38 (CAL) 

SALIL K. ROY CHCWDHURY, J. ; 

State Bank of India, Plaintiff v. East- 
ern Aluminium Fabricators (P.) Ltd., 
Defendant. 

Suit No. 416 of 1977, Dj. -19-3-1980. 
`- Civil P.-C. (5 of 1908), O; 20, R. 4 (2) — 
Suit for recovery of loan by plaintiff/ 
Bank against company and its guarantors 
— Plaintiff proving admission by’ com- 
pany and guarantors of their liability -to 
pay off dues — Production of statement 
of account duly certified: under Bankers’ 
Books Evidence Act by plaintiffi—Charges.: 
duly registered under Companies Act 
with Registrar of Companies as required .. 
under Companies Act — Held, that plain- 
tiffs claim was proved and he was en- 
titled. to` decree claimed in suit. a 

- Pallav Banerji; me the’ Company in 
Liquidation, ` De 


LRIAVIGTO4/S0/AYE/S8C 
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AIR 1981 NOC 39 (CAL.) 
MRS. PADMA KHASTGIR, J. 


Pushraj Puranmall, Plaintiff v. Naffar 
Chandra Jute Mills Ltd., Defendant, 

Suit No. 49 of 1979, D/- 5-5-1980. 

(A) Forward Contracts (Regulation) 
Act (74 of 1952), S. 2 (c) and (i) — For- 
ward contract and ready delivery “zon- 
tract — Conditions for 
“ready delivery contract.” 


For constituting a “ready delivery zon- 
tract” within S. 2 (i) not only the deli- 
very of goods but also agreement regard- 
ing payment of price must either be im- 
mediate or within a period of eleven days. 
Therefore, in the instant case, where the 
contracts were entered into by way of 
letter through a broker and contained an 
endorsement “ready jute” and the deli- 
very whereof was agreed and made with- 
in a period of eleven days, but it was 
agreed by the parties that the price 
thereof was not to be payable within 
eleven days, the contracts were “ready 
delivery contracts’. AIR 1971 SC 166 and 
AIR 1974 SC 1579, Disting. 


(B) Negotiable Instruments Act (26 of 
1881), S. 118 — Presumption as to con- 
sideration — Consideration challenged — 
Burden of proof lies on party who chal- 
lenges consideration. ((i) Contract Act 
(1872), S. 2 (d) — (ii) Evidence Act (1372), 

. 101). 

(C) Partnership Act (9 of 1932), S. 17 — 
Registered firm — Contract for sale of 
certain commodity entered, with certain 
party — Reconstitution of firm after en- 
tering into said -contract — Firm receiv- 
ing cheques from the party after recon- 
stitution — Suit by reconstituted firm on 
basis of dishonoured cheques — Main- 
tainable. (Civil P. C. (1908), O. 1, R: 1). 


Satyabrata Mukherjee and Umesh Ban- 
.erjee, for ‘Plaintiff; S. K. Gupta with 
Babulal Jain, for Defendant. 


JX/KX/F413/80/VCD/SSG 


AIR 1981 NOC 40 (CAL.) 
SABYASACHI MUKHARJI, J. 

M/s. Easy Movers, Petitioner v. The 
‘West Bengal Small Industries Corrora- 
tion, Ltd. and another; Respondents. 

Matter No. 896 of 1979, D/- 2-11-1979. 


(A) Arbitration Act (10 of 1940), S. 5 — 
‘Revocation on ground of bias — Rezson- 
able apprehension of bias is sufficient — 
On facts held such apprehension was not 
established, : , i 


constituting | 


A. LR. 


The petitioner firm had a contract of 
transporting certain goods for West Ben- 
gal Small Industries Corporation Ltd. 
which was a Government sponsored com- 
pany. The arbitration clause provided 
that any dispute arising shall be referred 
to the Chairman of the Corporation. The 
petitioner claimed that it transported cer- 
tain goods and an amount of Rs. 1,37,000 
became due to it. A reference was made 
to the Chairman. The Corporation made 
a counter-claim that there was shortage 
of the goods transported and a large sum 
of Rs. 8 lakhs became payable on that 
account. The petitioner apprehended bias 
on the ground that the Chairman was 
likely to be biased as he had obligation 
to safeguard financial interests of the 
Corporation, that the record of proceed- 
ings are kept with the law officer of the 
Corporation, that. the order sheets are 
not signed in the presence of the parties, 
that. the Chairman ought to have made 
an interim award, that a number of ad- 
journments were ‘granted to the respon- 
dents, ` 


Held the above grounds were not suffi- 
cient to raise reasonable apprehension -of 
bias. The petitioner very well knew that 
the named Arbitrator was the Chairman 
of the contracting party and was respon- 
sible to safeguard the financial interests 
of the Corporation. The fact that Law 
Officer kept the record should on the 
contrary have ensured -more sense of 
security and sanctity of records. Nor- 
mally the order sheets are not written or 
signed in the proceedings but are dictated 
when petition or prayers are made and 
copies are sent to the parties. When the’ 
Corporation had raised a larger claim 
than the claim of the petitioner the fact 
that interim award was not made was 
not indicative of any bias or arbitrary 
action. The fact that three or four ad- 
journments were granted to Corporation 
could not establish any bias in view of 
the nature in which Government depart- 
ments function. 

(B) Arbitration Act (10 of 1940), S. 5 
— Revocation of arbitration — Question 
whether there was shortage in goods 
transported and whether in terms of con- 
tract contractor was liable for such alleg- 
ed shortages —- Question cannot be said 
to be of such complexity that it should 


not be left to be decided by arbitrator. 


AIR 1979 Cal 39, Foll.' 


AX/CX/A30/80/MRD/RSK 





» 


1981 ° 


AIR 1981 NOC 41 (DELHI) 
V. S. DESHPANDE, C. J. AND 
HARISH CHANDRA, J. 

M/s. Ganesh Oil Traders and another, 
Petitioners v.. Delhi Terminal 
Agency and others, Respondents, 

Civil Writ No. 1229 of 1979, D/- 2-11- 
1979. 

Delhi Municipal Corporation Act (66 
of 1957), Sch. 10, Class I, Items 3, 16 — 
Paim oil is not vegetable ghee — Hence, 
not covered by Item 3 but by Item 16 
namely, “oil of all kinds” for purpose of 


imposition of terminal tax thereon — . 


Fact that it can be used as ghee is ir- 
relevant, 


Arya Girdhari, for Petitioners; Ramesh 
Chandra, for Respondents. 


AX/BX/A188/80/AMG/SNV 


AIR 1981 NOC 42 (GUJ.) 
S. H. SHETH AND 
S. B. MAJMUDAR, JJ. 


Natwarlal Sankalchand Patel and 
others, Petitioners v. State of Gujarat 
and others, Respondents. 


Spl. Civil Appln. No. 1588 of 1979, D/- 
26-9-1979. 


(A) Land Acquisition Act (1 of 1894), 
Ss. 4 and 6 — Ss. 4 and 6 Notifications in 
respect of certain area in part of survey 
number -—- Addendum to S. 6 Notification 
issued whereby expression survey num- 
ber (part) was changed to plot number in 
Town Planning Scheme which included 
some additional area — Effect. 


Held, merely because two. areas have 
been brought together and given a new 
number by. virtue of the application of 
the Town Planning Scheme, it cannot be 
said that the fundamental character of 
the land has undergone such a_ bodily 
change that the notifications under Sec- 
tions 4 and 6 issued earlier become 
wholly irrelevant. Notifications under 
Ss. 4 and 6 subsist and are good in law 
so far as the area originally covered by 
them is concerned, which the State Gov- 
ernment now seeks to acquire after the 
issue of the addendum by them. How- 
ever, the proposed acquisition of the 
additional area of land in respect of 
which no notification was issued under 


S. 4.and no opportunity was given to its. 


owner to file objections under S. 5-A, 
must be declared to be bad and void in 
law. 

(B) Bombay Town Planning Act, 1954 
(27. 0f 1955), S. 68 — Applicability. 


Tax 


Notes of Cases 41-43 21 


Section 68 when it is read with S. 69 
clearly pre-supposes that it applies to the 
rights of private parties which may suffer, 
in given cases, extinguishment or transfer. 
It has no application to the right of emi- 
nent domain which the State Govern- 
ment enjoys i in respect of immovable pro- 
perties, 

Miss V. P. Shah, for Petitioners: J. R. 
Nanavati, Asstt. Govt. Pleader and P. J. 
Vyas, for Respondents. 


AX/CX/A444/80/JHS 


AIR 1981 NOC 43 (DELHI) 
G. R. LUTHRA, J. 


Brij Krishan Gupta, Petitioner v. 
Chander Krishan Gupta and others, Re- 
spondents. 

Civil Revn. Petn. No. 845 of 1979, Dj/- 
21-12-1979. 

(A) Transfer of Property Act (4 of 


1882), S. 44 — Co-sharers — Plaintiff co- 
sharer in exclusive possession of part of 
property with consent of other co-sharers 
(defendants) — There is no ouster of lat- 


‘ter — Interim injunction restraining de- 


fendants from interfering with plaintiff’s 
possession can be issued. AIR 1931 Lah 
631 (2), AIR 1931 Pat 389 and AIR 1930 
Lah 1061, Rel. on; AIR 1972 Delhi 84, 
Disting. 


(B) Specific Relief Act (47 of 1963), 
S. 41 (h) — Plaintiff co-sharer in exclu- 
sive possession of part of property with 
consent of other co-sharers (defendants) 
— Suit for injunction restraining defen- 
dants from interfering with possession — 


‘Contention that plaintiff could get equal- 


ly efficacious relief by bringing parti- 
tion suit and hence suit was barred under 
S. 41 — Held, contention was untenable 
because what plaintiff wants is to keep 
his exclusive possession undisturbed and 
not partition. 


(C) Civil P. C. (5 of 1908), S. 115 (1) (c) 
— Well settled law position as also ad- 
mitted factual position lost sight of by 
courts below in proceedings for interim 
injunction — Courts below, held, had 
exercised jurisdiction with material irre- 
gularity and illegality so as to entitle 
petitioner to invoke revisional powers of 
High Court. ; 

H. N. Nayyar, for Petitioner; B. R. L. 
Iyengar, M. Iyengar; V. B. Andley and 
Rajinder Mathur, for Respondents, 


l BRAAS 
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AIR. 1981 NOC 44 (DELHI 
RAJINDAR SACHAR AND 
O. N. VOHRA, JJ. 


5. 5. and S. N. Goenka, Appellants v. 
Union of India and another, Respondents. 


F.A.O. (OS) No. 15 of 1973, D/- 9-10- 
1980. 


(A) Arbitration Act (10 of 1940), S. 2 (a) 


—- Arbitration agreement —- Tender sub- 
mitted by parinership firm — Signed by 
one partner who normally dealt with this 
' work -— Ratification of contract by an- 
other partner — Arbitration clause con- 
tained in tender is not rendered invalid 
merely because another partner has not 
signed tender. (Partnership Act (1932), 
S. 19 (2) (a); Contract Act (1872), Ss. 196, 
197). 


(B) Arbitration Act (10 of 1940), S. 30 
— Arbitrator —- Power to adjourn is dis- 
cretionary — No interference by Court 
— Arbitrator making it clear that long 


adjournment could not be given—Though 


informed a party not appearing — Arbi- 
trator cannot be alleged of having mis- 
conducted, 


(C) Contract Act (9 of 1872), S. 73 Ex- 
planation — Breach of contract — Dam- 
ages — Contract with Government to 
supply imported goods — On breach, 
Government purchasing goods from an- 


other — Devaluation of rupee in the 
meanwhile resulting in loss to Govern- 
ment — Held, promisor liable to make 


good the loss as there was no delay on 
` part of Government in finalising second 
deal after breach of earlier contract. 

(D) Arbitration Act (10 of 1940), Sch. I, 
Para 4 — Arbitrators allowing time to 
expire without making award — No ex- 
tension of time sought — Umpire entitl- 
ed to enter into contract. AIR 1972 SC 
1538, Followed.. 

D. D. Chawla, Sr. Advocate and S. R. 
Khandelwal, for Appellants; C. K. Maha- 
jan, for Respondents. 


LX/LX/G584/80/DVT 


SIR 1981 NOC 45 (DELHI) 
D. R. KHANNA, J. 

Bishamber Dayal, Plaintiff v. Ram Per- 
shad and another, Defendants. 

Original Suit No. 128 of 1970, D/- 20-8- 
1980, 

Civil P. C. (5 of 1908), S. 17 r. w. Sec- 
tion 120 (in light of amendment introduc- 
ed in- heading of Part ix and S. 116 by 
Amendment Act (2 of 1951), S. 14) — Suit 
property situate within jurisdiction of 


A.L R. 


different courts —— Part of said property 
situate within jurisdiction of Delhi High 
Court — Held, Delhi High Court could, 
in exercise of its original civil jurisdic- 


-tion, grant relief under S. 17 even in res- 


pect of suit property outside its jurisdic- 
tion as said Court was not hit by Sec. 120 
in view of fact that it was not exercising 
ordinary original civil jurisdiction when 
amendment was introduced. Suit No. 51 
of 1968, D/- 20-11-1970 (Delhi) and AIR 
1979 Delhi 201, Refd. to. 

J. K. Seth, for Plaintiff; Bawa: Shiv 
Charan Singh, for Defendants, 


KX/AY/G51/80/HR/RSK 


AIR 1981 NOC 46 (DELHI) 
= 1981 Lab. I. C. 175 (FB) 
V. 5. DESHPANDE, C. J. 
MRS. LEILA SETH AND 
S. RANGANATHAN, JJ. 
R. M. Joshi and others, Petitioners v. 
The Reserve Bank of India, Respondent. 
Civil Writ No. 876 of 1974, D/- 19-3- 
1980. 
Constitution of India, Art. 226 — Whe- 
ther Reserve Bank of India (Staff) Re- 
gulations are statutory in nature — 


Whether rights under them can be on-' 
forced by way of writ petition. 
The Reserve Bank . of India (Staff) 


Regulations were not statutory. They 
were promulgated in exercise of execu- 
tive power. Even without a formal 
agreement of each employee to be bound 
by them, these executive instructions 
embodying conditions of service would 
have been binding on the employees on 
the ground that they were the implied 
terms of the contract of the employees 
because they existed on the inception of 
the employment and were impliedly 
accepted by each of the employees. A 
fortiori the written agreement by~ ‘each 
of the employee to be bound by the 
agreement made it a contract between 
the employer and the employee. The 
mere fact, however, that the Staff Regu- 
lations were not statutory did not al- 
ways mean that any attempt to enforce 
them would be based on a contract and 
as such would be the proper subject- 
matter of a suit and not of a writ petition 
under Article 226 of the Constitution. 
The reason is that a standardized con- 
tract of service with the State or a public 
authority by a large class of employees 
stands on a different footing from an 
ordinary contract between two individu~ 


1981 


als or even a contract by an individual 
with the Government. The question 
whether the writ petitions are mairtain- 
able would depend on whether the peti- 
tioners have the right to equality under 
the Constitution or any other 
. tional rights and whether any such 
right is contravened by the action of 
the Bank. If a constitutional or statu- 
tory right is contravened, the writ peti- 
tion cannot be resisted on the ground that 
the contravention also relates to the 
terms of a service contract. For, to the 
extent of the constitutional and statatory 
protection enjoyed by the petitioners the 
nature of the relevant terms of service 
. which enjoy such protection is more a 
matter of status than of contract. 


P. P. Rao, Sr. Advocate with T. V. S. 
Narasimhachari, Venkata Ramani and 
Kailash Vasudev, for Petitioners; I. N. 
Shroff with R. P. Kapur, for Respon- 
dents, 


IX/JX/E468/80/DHZ 


` AIR 1981 NOC 47 (GAUHATI) 
K. LAHIRI, J. 


Mazibar Rahman Khan, Petitioner v. 
Dharma Kanta Das, Opposite Party, 


Civil Revn. No. 83 of 1978, D/- 15-5- 
1980. : 

Partnership Act (9 of 193%), S. 6s (iii) 
(a) — Suit for dissolution of unregister- 


ed firm and for accounts of dissolved un~ 
registered firm — Is maintainable wnder 
S. 69 (iii) (a). 

In a suit for dissolution of a firm the 
court is empowered to pass a preliminary 
decree directing accounts to be taken. 
A prayer for dissolution comprises (a) 
declaration that the partnership stands 
dissolved from a given date, (b) a cecla- 
ration as to who are the partners af the 
firm and what are their respective shares 
in the partnership, (c) a prayer for tak- 
ing accounts and determination of the 
assets, liabilities of the firm and a final 
decree embodying the resolution of final 
winding up. All these reliefs are implicit 
in a prayer for dissolution of a firm. 
Therefore, the expression “right to sue 
for dissolution of a firm”’ read in the con- 
text means the right to sue for dissolu- 
tion and for all consequential reliefs, 
such as, taking of accounts, passing of 
final decrees etc. In this view of the mat- 


ter, on a proper and reasonable construc- ` 


tion of the first part of the saving cl. (a) 
of ‘sub-section (3) read with the provi- 
sions of Order 20, Rule 15 of the Code 


constitu- 


‘adjournment granted to 


“accepted by Railways — 


Notes of Cases 47-49 _ i ; 23 
of Civil Procedure which provides for a 


particular type of decree or a particular 
relief which may be given or ought to 
be given by the. court in such.a suit, a 
suit for dissolution and accounts of an 
unregisterd firm would be well protect- 
ed by Section 69 (3) of the Act. AIR 1976 
Gauhati 12, Referred. 


T. C. Das and S. N. Medhi, for Peti- 
tioner; D, N. Deka, for Opposite Party. 


KX/LX/G76/80/HR/RSK 


AIR 1981 NOC 48 (GAUHATI) 
K. N. SAIKIA, J. i 
Peti- 


Smt. Bhagabati Debi and others, 
tioners v. Smt. Mokshada Bala Barman 
and others, Opposite Parties. : 

Civil Revn. No. 86 of 1980, D/- 20-6- 
1980. ra 

Civil P. C. (5 of 1908), O. 17, R. 1 — 
When Court may adjourn — Defendant's 


Advocate applying at last moment for ad- 
journment on ground that he was unable 
to attend Court due to his daughier’s 
sudden illness —- Application rejected 
merely on ground that in earlier order 
defendant was 
stated to be his last chance — Held rejec- 
tion was improper as defendant could not 
be made to suffer for something beyond 
his control and also beyond control of Ad- 
vocate. AIR 1977 Gaulhati 70 (FB) and AIR 
1961 SC 882, Applied. 


J. N. Sarma, for Petitioners, 
KX/LX/G86/80/HR/RSK ° 





- AIR 1981 NOC 49 (GAUHAT?) 
K. N. SAIKIA AND B"'L.. HANSARIA, JJ. 


M/s. Gopiram Chetram, Appellant v. 
Union of India and another, Respondents. 

First Appeal No, 21 of 1970, D/- 30-7- 
1979. - in 

(A) Railways Act (9 of 1890), S. 73 — 
Proof by claimant against railway — Tins 
of oil consigned under L/U condition — 
Plaintifi’s claim as to quantity booked not 
Consignment 
found to be weighed by Railways at des- 
patching station — ‘Actual weight’ as re- 
corded by Railways indicated in R/R and 


, tallying with plaintiff’s claim — Calcula- 
tion of said actual ‘weight contained in 


Forwarding Note — Plaintiff’s claim as to 
quantity loaded also -indicated in bijuk 
which-had been proved — Held plaintiff- 


24 Notes of Cases 50-51 


claimant had proved actual quantity 
booked through said documents. AIR 1970 
SC 843 and AIR 1950 Nag 85, Rel. on. AIR 
1956 Mad 176, Refd. to. AIR 1973 Pat 244, 
Dissented from. 


(B) Railways Act (9 of 1890), S. 74 — 
Negligence — Delay in delivery of goods 
— Witnesses’ statement as to normal 
period taken for delivery not challenged 
by Railways in cross-examination — Also, 
witnesses’ statement that on enquiry as 
to non-receipt of goods wagon containing 
goods was traced at station not in raute 
mentioned in R/R not explained by Rail- 
ways — Also by virtue of Railway’s claim 
that consignment accepted by them was 
contained in ‘old, used, dented’ tins, Rail- 
ways all the more bound by S. 76 to deli- 
ver consignment without delay — Held, 
negligence on part of Railways in deal- 
ing with consignment was proved. 


S. N. Methi and Dr. B. P, Saraf, for 
Appellant; P. P. Duara, for Respondent 
No. 1. 

KX/AY/G82/80/HR/RSK 





AIR 1981 NOC 50 (GUJ.) : 
S. L. TALATI, J. 


Rambhai Mathurbhai Patel and othars, 
Appellants v. Ramanlal Keshavlal Shah 
and others, Respondents. 


Second Appeal No. 570 of 1974 with 
cross-objection with Civil Appln. No. 1486 
of 1979, D/- 21-2-1980. 

Gujarat Co-operative Societies Act 
(1961) (10 of 1962), S. 167 — Suit against 
Co-operative Housing Society registered 
under the Act — Notice under S. 167 not 
given — Non-compliance of mandatory 
provisions of S. 167 cannot be waived by 
Society — No waiver by Registrar — Suit 
is not maintainable. 


It is the Registrar of the Co-operative 
Societies who is expected to know of any 
litigation which any party intends to file 
against any Co-operative Society. On re- 
ceipt of such a notice he would be imme- 
diately able to know the financial condi- 


tion of the society. He would also be eble, 


to know the transactions involved and he 
can effectively supervise, control and act. 
‘If.necessary a compromise could be effect- 
ed, if necessary the committee could be 
changed, if necessary an inquiry could be 
ordered and if necessary even a wincing 
up could be ordered. Now, therefore, if 
a defendant-society chooses to waive the 
notice and it would be considered as a 


ALR. 


waiver a dangerous situation is likely to 
arise in some of the cases, 

In order that the Registrar may have 
contro], in order that a co-operative so- 
ciety may not commit any fraud in the 
large interest of the co-operative move- 
ment itself which could be considered a 
public policy, the mandatory provision of 
S. 167 has been enacted and, therefore, 
this mandatory provision cannot be waiv- 
ed by the society and, therefore, when 
admittedly it is not, stated in the plaint 
that the notice was served to the defen- 
dant Co-operative Housing Society it 
was the duty of the Court to see that the 
mandatory provisions of that section were 
or were not complied with. AIR 1937 Bom 
231, Foll. 


There is no evidence in the instant case, 
to come to the conclusion that there was 
any waiver by the Registrar of the Co- 
operative Societies. Under the circum- 
stances when admittedly notice to the 
Registrar, was not given under Section 167 
the mandatory provisions were not com- 
plied with and, therefore, the suit filed 
against the society challenging the four 
transactions in question was a suit which 
was not maintainable. 


M. C. Shah with V. J. Desai, for Ap- 
pellants; Miss V. P. Shah, for Petitioners; 
(in Civil Appin. No. 1486 of 1979) 
Miss V. P. Shah and J. G. Shah, for Re- 
spondents. 

HX/JX/E270/80/LGC 


AIR 1981 NOC 51 (GUJ.) 
M. P. THAKKAR AND A. N. SURTI, JJ. 

Nirmala Dyeing and Printing Mills Pvt. 
Ltd., Ahmedabad, Petitioner v. The Re- 
gional Provident Fund ‘Commissioner, 
Ahmedabad, Respondent. 

Special Civil Appln. No. 302 of 1978, 
D/- 23-6-1980. . 

Employees Provident Funds and Mis- 
cellaneous Provisions Act (19 of 1952), 
S. 14 — Penalty — Persistent defaults in 
making deposit of provident fund and 
family contributions by company — No 
response given to show. cause notice — 
Company failed to appear on appointed 
day — Imposition of penalty — Valid. 


Shyam Bhatt for I..M, Nanavati, -for 
Petitioner; S. B. Vakil, for Respondent. 


LX/LX/G559/80/VNP/SSG 


á 


1981 , : i 
` AIR 1981 NOC 52 (HIM. PRA.) 

` sILR (1980) Him Pra 230 

H. S. THAKUR, J. 

Smt. Pushpawati, Petitioner ` v. United 
Commercial Bank Ltd,.and others, Ee- 
spondents, 

Civil Revn. Petn. No.. 24 of 1979, 
22-5-1980. 

Civil P. C. (5 of 1908), S. 20 — Cause 


D/- 


of ‘action arises — Fixed deposit with- 
Depositor now ` 


bank at Chandigarh — 
residing ii Simla — Bank with branch in 
Simla — Bank is debtor — Suit in Simela 
by depositor is: entertainable by Simla 
Court, AIR 1940 All 243 referring to AIR 
1917 All 128 and AIR 1955 SC 590, 


(Contract Act (1872), 49). 


Bakshi Sita Ram, for Petitioner; S. 3. 


Ahuja and Rakeshwar Lal Sud, for Fe- 


z spondents. 
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. AR 1981. NOC 53 ‘aM, PRA) 
V.P, GUPTA, J. 

Bhura, Petitioner v. nate and 
others, Respondents, ; . 

Civil Revn, Petn, No, 21 ‘of 1978, Ds 
11-4-1980. . -> 

Himachal Pradesh’ Tenancy aa Land 
Reforms Act, 1972 (8 of 1974), - 
112, 114; 115 — Suit for declaration tkat 
defendant is not a tenant of the suit laad ` 


— Suit is not barred: by peomeioni of 


S. 112. 


Under S. 104, only tenants of the land 
are to acquire” the proprietary 


ings are taken under Chapter X of tie 


Act. In other words, this section is applic- i 
was whether R. 18 was infracted if the 
ted or proved to be a tenant.of the land. ` 


able if the person in possession is adm:t~ 


Thus if. the status of the person in posses- 
sion of the land as a tenant is disputed, 


then the provisions of Chapter X cannot | 


be‘ihade ‘applicable. So also,-Ss. 114 and 


115 are only applicable if the proceedings: 


are taken under the Act, ie. if the’ Act 
or Chapter. X is applicable in the matter, 


‘Notes of Cases 52-54- 
- -claiming to be a tenant is in. dispute; Sec~ = 


Ex- 
plained; AIR 1962 SC 1764, Followed. 


Ss. 184, 


righ:s. | 
Section 112 applies’ only if the proceed-" 


tion 112 will not become applicable. The ~ 


’ plaintiffs have definitely a right to` seek 


the protection and invoke the jurisdiction 


-of a civil court for getting: their title de-. - 


-clared: in the suit land or-for -getting..a-. 
declaration to‘ the’ effect that the defen- .- 


‘dant is. not a tenant of the suit land. 


P. N. Nag, for Petitioner; R. K. Sharma, i 
for Respondents. ; 
EX/IX/C199/80/MRD/ŘSK : oe ok 


t 


AIR 1981 NOC 54 (PUNT, & HAR) ` 
= 1981 Gri. L. J. 48 - 
ao FULL BENCH -. 
§..S. SANDHAWALIA, C. J., K. > 
- TIWANA AND S. P. GOYAL, JJ. 
State of Punjab, Appellant v. Bhagwan 
Dass Jain,’ Respondent, -- - 
Criminal Appeal No, 565 of 1978, D/- 
27-8-1980, © 


(A), ‘Prevention of . Food “ Adulteration : 
Act (37 of 1954), S. 11 — Preverition of 
-Food Adulteration Rules. (1955), R. 18 —" 
: R. 18 prescribing mode of despatch of ~ 





- copy of memorandum and impression of S 


seal is mandatory. Case law ref, . 
(B) Prevention “ôf. Food , Adulteration f 


~ Act (37 of 1954);, ST 11 — Prevention of: 


-Food Adulteration Rules (1985), R. 1g =. 
: Word “separately” in R. 18 <. Meaning of ` 


-— Specimen | impression ‘of seal and copy `- 


‘of memorandum ` sealed ‘Separatély ; ‘put | 
‘sent together with messenger, . to “analyst. 

-- Held that they were despatched “gépa- * 
rately” within meaning ‘of R. 18. ((1977) 
2 FAC 236 (Guj) and (1976) 1° FAC 15 
(Guj), Diss. from; Criminal Appeal - No. - 
-1203 of 1977, D/- 6-9- 1979 (Punj & na “ 
“ Overruled.) =e 


The question in issue in the etant case a 


copy of the memorandum in “Form VII 
and the specimen impression’ of--the seal, 
though separately sealed, were sent to 
the analyst together, with the same mes- tae 
senger. - ta 

Held that when Rules 7, 17 ‘and 18 are 
studied. together, it becomes manifest 
thatthe rule-making authority wanted to . 


25 :.- 


If the status of a person as a non-occ- . ensure the identity of the sample and ~ 
pancy ‘tenant is disputed, then it cannot for that reason provided measures for 
be.said that he is admitted to be a tenant = 3 $ evoss-checking the same. This was ‘sought . 

of the suit land and in that case the pro- Š to.be achieved by insisting, the copy : of 
visions of Chapter X of the Act or Part wi & the memorandum. and. tke facsimile of, - 
of the Rules will not be applicable. & the seal being. sent . separately.. oe the. 
f the whole Chapter X will be inapplicable Public. Analyst also-certifying.. that 
to a case where the status of the persen Soe in. ou report. ir in- avons m, the word - 2 
-1981 A.LR, -Notes/2 (2) - Iv ie aac? 


E 


ä 
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‘separately’ does not demand that these- 
two packages are to. be sent at different. 


times or through different persons. What 
it means is that the 
memorandum in Form VII are to be kept 


separate from the specimen impression. 


of the seal. It is immaterial if both these 
packets are handed over to one and zhe 


same. person or sent to the Public Analyst: 
at one and the same time through one, 


agency. {(1977) 2 FAC 236 (Guj) and 
(1976) 1 FAC 15 (Guj), Diss. from; Crimi- 
nal Appeal No. 1203 of 1977, D/- 6-9-1979 
(Punj & Har), Overruled, Case law dis- 
cussed.) 


The word ‘separately’ in R. 18 has been 


used in contradistinction to the words 


“enclosed together” in R. 17 to highlight 
the mode of despatch of the copy of the 
memorandum and the specimen of the 
seal. 
Rule 18 in the context of Rule 17 means 
not together with the container of sample, 
but separate from it. It does not man 
at a separate time or in a separate man- 
ner or through a separate person. The 
only safeguard is that the sample and 


the specimen of the seal should not be" 


sent in the same packet, 


(C) Prevention of Food Adulteration 
Act (37 of 1954), S. 11 — Prevention of 


Food Adulteration Rules (1955), B. 22 — 


Shortage ‘in weight of sample sent — 


Effect of — 200 gms. of sample sent to 


Analyst instead of prescribed 300 gms. — 
Rule held ‘sufficiently complied with. 
1978 Cri LJ 925 (SC), Foll. 

V. P. Prasher, Addl. Advocate General, 
Punjab, for Appellant; P. S. Mann, Sr, 


Advocate with T. P. S. Mann, for Respon- 


dent, i 
JX/JX/F2/80/WNG 


ii) 





` AIR 1981 NOC 55 (J. & K) 
= 1981 Cri. L. J. 267 
f _ FULL BENCH - 
MUFTI BAHA-UD-DIN FAROOQI, 
C. J., Dr. A. S. ANAND AND 
3 I K .KOTWAL, JJ. 


Aziz Mohd. Petitioner v. Mst. Sayda 
Begum, Respondent. 


` Criminal Revn. 
13-6-1980. 


J. & K. Criminal P. C. (23 of 1989 Svt.), 


No. 90 of 1979, D/- 


Section 488 — Remarriage of husband. 


— Wife entitled to live separately and 
claim maintenance — Need not further 
prove 
~~ First Proviso to sub-sec. (3) applies 


sample and the- 


The word ‘separately’ as used’ in.. 


~ there is intrinsic evidence in 


“neglect or refusal” to maintain- 
‘it is supposed to serve, 


A.LR, 
also to sub-sections (1) and (4). 1959 
Cri LJ 767 (Puni); 1962 (1) Cri LJ 755 


(1) (Punj); 1956 Cri LJ 526 (Cal); 1961 
(2) Cri LJ 604 (Andh Pra), Dissented 
from. (Criminal P. C. (1974), Section 125; 
Interpretation of Statutes), 

Per Majority (Dr. Anand, J. contra) —- 
Remarriage of a husband ipso facto 
constitutes a sufficient cause for his 
wife’s refusal to live with him, entitl- 
ing her to claim separate maintenance 
from. him under sub-section (1), as the | 
first proviso to sub-section (3) is also a. 
proviso to sub-sections (1) and (4). It 
is not necessary for the wife to further 
establish “neglect or refusal” on the 
part of the husband to maintain her. 
1958 Cri LJ 1481 (J & K) Approved. 1959 
Cri LJ 767 (Punj); 1962 (1) Cri LJ 755 
(1) (Punj); 1956 Cri LJ 526 (Cal) and 
1961 (2) Cri LJ 604 (Andh Pra) Dissent- 
ed from. 


Per Farooqi Actg. C. J. 
The. first proviso to sub-section (3) 


must be considered as a proviso as much 
to sub-section (1) as to sub-section (3), 


For, the proviso speaks of a ‘just 
‘ground’, What is a just ground must 
- necessarily be construed: as a ‘sufficient 


ground. Therefore, any ground which is a. 
‘just ground’ for the wife’s refusal to live 


with her husband under sub-sec. (3) must `’ 


treated to be a ‘sufficient reason’ for 
such refusal under sub-section (1). On - 
principle, too, what is a good ground for.. 
collecting separate maintenance under | 
sub-section (3) must be.a good ground. 
for levying such maintenance under sub- . 
section (1). These considerations apart, 
sub-sec~ ; 
tion (3) to show that the first provisa is 


.a proviso as much to sub-section (1) as 


The proviso speaks 
of ‘this section’ and not of ‘this sub- 
section’. , On its terms, therefore, it is 
a proviso to the section and not to sube. 
section. (3) only. The location of the 


to sub-section (3). 


_ ı proviso would not affect its terms which 
Ag. 


must necessarily be given their full force 
and effect. "i 


Per Kotwal, J. 


The first proviso tọ sub-section (3) 
speaks of making an ‘order under Sec- 
tion 488 as a whole, and not of making 
an order under sub-section (3) only. 
True, its location, coupled with the ex- 
pression “such person”: occurring in it 
may make it a proviso to sub-section. (3) 
alone, nevertheless, the generality in- 
herent in its nature, the object which 
and the use. of | 


1981 


the -expression “may make an order 
under this section notwithstanding such 
offer” occurring in it, may make it a 
proviso to sub-sections (1) and (4) as 
well, thus rendering it an independent 
enacting provision, It is an established 
rule of interpretation of statutes that 
where a provision in an Act is~- cepable 
-of two interpretations, the one- which 
promotes the object of the Act shall be 
preferred. A husband taking a second 
wife of his choice, while his first wife 
is still alive, can hardly be expected to 
have any sympathy ‘for his first wife, 
‘to render his offer to maintain har as 
a bona fide one, in case she is prepared 


to live with him. Inter se jealousy of 


“wives, which is a natural phenomenon, 
may make the condition of the discard- 
ed wife still worse. To ask such a wife 
to prove neglect and refusal to main- 
tain her on the part of her husband, 
would in such circumstances prolong, 
if not perpetuate her destitution, and 
there is every likelihood that such de- 
stitution, if allowed to continue unabat- 
ed, may take the form of vagrancy. 
Viewed thus, restricting the application 
of its first proviso to sub-section (3) alone 
would fail to serve the benign object 
for which Section 488 has been enacted. 
On the other’ hand, treating the proviso 
as an independent enacting ‘provision, 
applying pari passu to sub-secticns (1) 
and (4) as well, will surely advance the 
object of the legislation. Applicability of 
S. 488 is not barred by personal law. 


S. P. Gupta, for Petitioner, Yash Nar- 
gotra, for Respondent, f 


_LX/LX/G727/80/DVT 





AIR 1981 NOC 56 (J. & K.) 
MUFTI BAHA-UD-DIN FAROCQI, 
Ag. C. J. 

_ Majid Pir and others, Petitioners v, 

_ Mohd. Peer and others, Respondents, 

Civil Revn. No. 113 of 1979, D/- 28-8- 

“ 1980: 

J. & K. Succession (Property Protec- 
tion) Act (36 of 1977) (1920 A. D.), 3. 3 — 
Application for delivering ‘prop2rty in 
possession of opposite party on all=gation 

`of exclusive title in applicant and ab- 
sence of title in opposite party — Dismis- 


sal of by District Judge: without enquiry | 


as per requirements of S, 3 — Noz valid. 


‘Where the application for possession 
under the Act was made on the allega- 
tion that the applicant was the only legal 
heir to the former -owner of the property 


‘dhry, for Respondents. 


.Patiram, Respondent. 


Totes: of Cases 56-58 ; 27 


in question and that the opposite party 
had entered forcibly into possession with- 
out lawful title and the same was dismiss- 


-ed by the District Judge on the ground 


that the opposite party was in peaceful 
possession, the order was liable to be set 
aside when no enquiry under S. 3 about 
the lawful title of the opposite party and 
whether the applicant was really: entitled 
and was likely to be materially prejudic- 
ed if left to the ordinary remedy of a 
regular suit and whether the -application 
was made bona fide,. was made. AIR 1933 
Cal 17, Rel. on. 


K. B. Raina, for Petitioners; J. L. Chou 


KX/LX/F971/80/PGS/SNV 





AIR 1981 NOC 57 (MADH. PRA.—G. B.) 

- 31980 Jab LJ 595 

A. R. NAVKAR, C. J. 
Balkishan and others, Appellants’ v. 
Second Appeal No.. 148 of 1979, D/- 
1-1-1980. : 
M. P. Accommodation Control Act (41 
of 1961), Ss. 12.(1) (a), (c) — Composite 
decree for arrears of rent and eviction — 
Appeal against decree for eviction only 
by paying court-fee in relation thereto — 
Appeal does not become infructuous 


merely because court-fee in relation ` to 


arrears of rent was not paid, 

B. G. Apte, for Appellants; R.'S. Sa- 
xena, -for Respondent. 
JX/KX/F25/80/AAJ/SNV 





AIR 1981 NOC 58 (MADH. PRA.) 


G. P. SINGH, C. J. AND 
.U. N.. BHACHAWAT, J. 
Munney Mian,. Petitioner v. State _ of 
Madhya Pradesh and others, Respon- 
dents, 


Misc, Petn. No, 517 of 1979, D/- 17-11- 
1980. oe 

M. P. Municipal Corporation Act (23 
of 1956), Ss. 1 (3), 9, 10, 442 — Admin- 
istrator’s duty to hold elections — Period 
of 13 years elapsed — No Corporation 
constituted — Duty under S. 442, not dis- 
charged — Directions to State Govern- 
ment issued. (Constitution of India, Arti- 
cle 226). ‘ 


Where by a notification under S. 1: (3), 
D/- 25th August, 1967, the Municipalities 
Act applicable to a City was repealed and 
the Municipal Council constituted - under 
the said Act ceased to exist and the tran- 


x afnount - to. 


28 


sitery provisions contained in S. 442 be- 
„came applicable but the Commissioner or 
Administrator appointed thereunder fail- 
-ed to constitute the Corporation under 
. 5.9 even after period of 13 years elapsed, 
the authority had clearly not discharged 
the. statutory duties laid on it by S. 442, 
‘which is a.transitory provision casting 
v duty to hold elections as soon as possible 
for constituting the Corporation. State 
: Government directed to hold election 
.. within one year ie. before March, 1982. 


. AIR’ 1951. Nag 181 and AIR 1978 Madh 


Pra 46, Rel. on, 


‘Rakesh. Johri with Anoop Choudhary, 
for Petitioner; M. V. Tamaskar, Govt 


Advocate and Gulab Gupta, for Respon- 


dents. 
_ LX/AY/G820/ 80/AAJ/! SSG 


AIR 1981 NOC 59 (MAD) - 
: (1980) 2 Mad LJ 314 
- MOHAN, J. 
Pandiyan, Roadways 


~ Madurai, 
_ (P.) Ltd, Udumalpet, Respondent. 


C.R.P. No, 2286 of 1979, D/- 8-1-1680. 


_(A) Motor Vehicles Act ‘(4 “of 1939),. 


"S. 47 (1) — Tamil Nadu Motor . Vehicles 


_ Rules (1940), R. 155A (2) (iv) — Require- . 


` ment.as to workshop facilities under the 
. Rules — Nature of. 


‘Where an applicant for stage . carriage: > 
_, permit. for town, bus service in a particu- 


Jar town had ho workshop. facilities as 


contemplated by R. 155 A (2) (iv) either : 


in the town in respect of which permit 
was sought or within a radius of eight 
kilométers ‘from any point in the : route 
but had. them only at his headquarters, 
the order of the Tribunal. in arpeal 
a against the grant of permit to such, appli- 
“cant: that the application of the applicant 


“ti ‘question was ‘required to be’ screened, 


_ could not be said to be erroneous, 
./-"To-say that workshop as. detailed in the 


‘explanation must mean only a workshop. +: 


„at the headquarters will. be a misreading 
«of ‘the rules which completely ignores. the. 
-- earlier part of the rules which speaks of 


- “within a radius of eight kilometers from. 


: any- point in the route...... 
` (B) Motor Vehicles Act as of 1939), S. 44 


OS Sada Appellate Tribunal — Failure to ex- 


jurisdiction — does not 


ercise What . 


-- Where the copy of the 
-ment of the Tribunal was never produc- 


“64 before it nor its attention was speci- 


"2 fically drawn-to it buat: a- point -was raised- 


Notes of-Cases 59-60 


Corporation Ltd, j 
Petitioner v. R.S:R. Transports ` 


` nomination to maintain, 


: SE SUN: eae 


ALR. 


on its basis only during the course of the 
arguments, without specifically citing the 
order, it could not be said that there was 
a failure on the part of the Tribunal to 
exercise its jurisdiction, when the Tribu- 
nal did not consider the order, (1976): 1 
Mad LJ 439, Foll. 

N. G. Krishna Iyengar and V., Mani- 
vannan, for Petitioner; G, Ramaswami for 
Miss P. Vedavalli and E. R, See weir 
kam, for Respondent. ` 


JX/LX/F713/80/PGS/SNV 


AIR 1981 NOC 60 (MAD.) ` 
: (1980) 2 Mad LJ 358 
SETHURAMAN, J. 
Tamarakulam Vellala Samudhayam 


. Arya Kulasekhara Mangai Amman Tem- 


ple Trust, Appellant v. State of Tamil 
Nadu and another, Respondents. 
Appeal No. 90 of 1977, D/- 13-2- 1980 
T. N. Hindu Religious and Charitable 
Endowments Act (22 of 1959), Ss. 92, 106, - 
107 ‘and 6 (18), (19) and (20) — Temple 
exclusively managed by Vallala commu- 


` nity of the- place is a denominational one 
` = Department cannot 


interfere unless 
mismanaged —- Temple however liable: to 
pay audit fee etc. (Constitution of India, 
Art, 26). ; 

Subject fo the constitutional right 
‘under Art. 26 conferred on a religious de~- 
manage etc. its 
religious and charitable institutions and 


-the limitations prescribed by Ss. 106 and 


107 the Act ‘applies even to institutions 


.of a religious denomination and they are 


liable to pay contribution and audit fee, 
Institutions in the exclusive management 
of a religious denomination cannot how- 
ever be interfered-with by the Govern- 
ment unless there be any mismanagement 
of -its. affairs. In this case the temple in 
the exclusive management of ‘the Vallala 
community of Tamarakulam was held to 
be a denominational one and in the- ab- 
sence of any mismanagment of the affairs 
the-Trustees thereof were entitled to 
manage it without interference ‘by the 


‘department. The fact that the public have. 


access to the temple and are not prevent- 
ed from worshipping therein is not mate- 
rial in deciding if the institution is & ‘de- 
nominational one. AIR 1954 SC 282, AIR 
1958 SC 255, AIR 1940 PC 7, (1971) 
84 Mad LW 86 and Appeal No. 456 of 1973, 


` D/- 11-11-1977 (Mad), Foll. 
‘earlier jadg-- 


P. Ananthakrishna Nair, for Agpaniant 
Government Pleader, for Respondents, 


Tee Si yo an 


+ 


Á 


( 
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AIR 1981 NOC 61 (MAD.) 
RAMANUJAM, J. 

` Maya Jothi, Appellant v, Ranganayaki 
Ammal, Respondent. 

_ .S. A. No. 1988 of 1976, D/- 8-11-1979. 

=- Civil P. C. ( of 1908), S. 11 — Deed — 
Construction — Marriage settlement — 
Settlement providing for devolution of 
interest after lifetime of wife on heirs of 
wife and failing that on heirs of settlor 
=- Held document must be construed as 
conferring interest on wife limited to her 
life and not absolutely. AIR 1976 SC 794, 
Relied on; AIR 1940 Mad 479, Disting. 
|B, Thanikachalam, for Appellant; M. N. 
Padmanabhan and D, Mukundhan, for 
Respondent, os 


HX/J X/D696/ 80/MRDIRSK 





_ AIR 1981 NOC 62 (ORISSA) 
"R. N. MISRA, Ag. C. J, AND 
o J. K. MOHANTY, J. . 
Pradipta Kumar Pattnayak, Petitioner 
.v. Vice-Chancellor, Utkal University and 
another, Opposite Parties. ~ 
C.J.C. No. 1176 of 1980, D/- 14-11-1980. 
Constitution of India, Art, 226 — Natu- 
ral justice — University examination — 
-Use of unfair means by candidate — Ad- 
mission of charge in writing to invigilator 
~- Charge, also admitted in writ petition 
challenging order — Decision of Univer- 
„sity cannot be quashed for want of com- 
pliance of natural justice. i 
` Where in a University examination use 
-of unfair means was made by a candidate, 
and the charge was admitted by the 
“candidate in writing not -only. to the 
-iInvigilator, but also in the writ petition 
challenging the order of the University, 
-the Disciplinary Committee had issued 
‘Tegistered show cause notice to the candi- 
z date, but neither the acknowledgment nor 
-the registered letter was returned un- 
«delivered, andthe Disciplinary Committee 
: passed an order in the absence of candi- 
-date, the decision could not be quashed 
¿for want of compliance of. natural jus- 
tice. AIR 1966 SC 785, Rel. on. 


": In the instant case. when . the seized 
‘material was recovered from the. pocket 
.of the candidate inside the examination 
‘hall and the charge was admitted not only 
sto the invigilator but also.in writ peti- 
- tion, it could not be pleaded zhat by mis- 
-take the seized material had been kept in 
-the pocket and the candidate was igno- 
‘rant about its existence. -It was the obli- 


t gation of the candidate not to-carry. any 


-dential Order, the 


“conduct, of an ad hoc employee for 


Notes of Cases 61-64 29 


material except the permissible ones in- 
side the examination, hall, and it could, 
not be said that since the examining body 
asked the candidate to pass through a. 
screening process and the seized material 
was not. detected in that process, the 
candidate had no liability for possesing 
it inside the examination hall. ; 
- G. N. Misra, for Petitioner; S. C. Moha- 
patra, for Opposite Parties. : 


LX/LX/G408/80/VCD/DVT- 


~ AIR 1981 NOC 63 (PUNJ. & HAR). 

SURINDER SINGH, J. ses 
-. Smt. Jowela Bai and others, Petition- 
ers v, State of Punjab and another, Re- 
spondents. 

Civil Revn. No. 1345 of 1975, D/- 1-10- 
1980, f 
Land Acquisition Act (1 of 1894), Sec- 
tion 18 — Reference to Court — When a 
party has not been heard the Court has 
inherent jurisdiction to review its order 


‘— Held order refusing to reconsider the 


matter by the 
able. i . 

Nand Lal Dhingra, for Petitioners; 
Manmohan Singh, for Advocate General 


Collector was not justifi- 


(Punjab), for Respondents, ‘ o 


LX/AY/G403/80/MRD/RSK 


AIR 1981 NOC 64 (PUNJ. & HAR.) (FB) 
: 1981 Lab, I. C: 161 


S. S. SANDHAWALIA, C. J, PREM © 
CHAND JAIN AND D. S. TEWATIA, JJ. 
- Baldev Singh,’ Petitioner v, State of 





“Punjab and others, Respondents. 


Civil Writ No. 2850 of, 1978, D/- 11-9- 


- 1980. 


(A) Constitution of India, Arts. 311, 
309 — Presidential Order D/- 3-5-1977, 
Paras 3, 5 — Ad hoc Government emplo- 
yee — Regulation of service — Miscon- 
duct subsequent to 31-3-1977 can also be 
taken into consideration. (1978) 2 Serv 
LR 122 (Punj), Overruled. . 

Under paragraph 3. (4) of the Presi- 
satisfaction of. the 
and 
his 
regularisation is inevitably co-extensive 
from the time he.joins as such till the 
time of the actual passing of the order 
to the same effect. The provision in the 
Presidential Order that an ad hoc em- 
ployee must. have completed one year’s 
service on 31-3-1977 for purpose of his 


employer with regard to the work 


- regularisation, does not mean that ` the 
“misconduct, committed by him ‘after 


30 


March 31, 1977, would not enter into con- 
sideration of the appointing authority 
whilst taking a decision in terms of the 
Presidential Order. (1978) 2 Serv LR 122 
(Punj), Overruled, 


Paragraph 3 of the Presidential Crder 
prescribed both eligibility and  suitabi- 
lity before an ad hoc employee could 


bė regularised. | Whilst as regards eli- 
gibility a fixed date 31st March, 1977, 
and one year’s service preceding thereto 
(subject to condonable breaks) were ex- 
pressly spelled out, no such  pre-condi- 
tion attached to the other necessary 
attribute of suitabality laid out by the 
satisfactory work and conduct of the 
employee till the date of his regularisa- 
tion. As regards suitability for regula- 
risation or confirmation the satisfaction 
of the employer with regard to the work 
and conduct of the employee is a-para- 
mount consideration. Unless there is a 
specific legal bar to the contrary, the 
employer carinot be robbed of this right 
to be so satisfied before he attaches .the 
attribute of permanence to a wholly tem- 
porary or an ad hoc employee. This is.so 
in the case of a probationer and obvious- 
ly the petitioner or any ad hoc emp_oyée 
cannot be raised to a pedestal higher than 
that of a probationer expressly appoint- 
ed against a regular vacancy. Para 
(4) does not even remotely specify the 
‘point of time up to which the work-arid 
conduct of.the ad hoc employee is to 
be considered and adjudged as satisfac- 
tory. 


“No inference can be - raised from 
para 5 that the entire work and ` con- 
-duct is not to be taken into considera- 
tion because of the mere incident © of 
giving a deemed date to the order of 
regularisation for purposes of seniority. 
It cannot be said that the position in 
this case would be similar to the cases 
pertaining to the promotion: and cross- 
ing of efficiency bar. The provisions in 
para 4 for completion of regularisation 
process within the maximum period of 
4 months do not also lead to the infer- 
ence that misconduct subsequent to 31-3- 
1977 should not be taken into considera- 
tion. Such an interpretation would result 
in anomalous position. 

(B) Constitution of India, Arts.: 311, 
309 — Presidential Order dated 3-5-1977, 
Paras 1 to.3 — Ad’ hoc Government em- 
ployee -— Appointment is purely tempo- 
rary — Regularisation is only by way of 
concession, .. i 

Appointments of ad hoe Government 
employees werè purely temporary and 


Notes of Cases 65 


ALR, 


terminable without assigning any reason - 
They had no legal right- whatsoever to 
hold the post. Paragraphs 2 and 3 of the 
Presidential Order reveal that to ad hoc 
employees the benefit ‘of regularisation 
was accorded merely on a concessional 
and on compassionate basis. They had no 
inherent right to claim regularisation of 
their services. It was not that they ac- 
quired a vested right to be regularised 
but indeed they became only eligible to 
be considered for such regularisation, 
1979 Lab IC 575 (Punj‘& Har) (FB), Fol- 
lowed. eae 

` R. K. Chopra, for Petitioner, D, `S. 


Boparai, Additional Advocate-General 
Punjab, for Respondents, 
KX/KX/F988/80/DVT 


AIR 1981 NOC 65 (MADH. PRA.) (FB) 
= 1981 Lab. I. C. 198 


G. P,. SINGH C. J., U. N. BHACHAWAT 
AND C. P. SEN, JJ. 

N. B. Lad, Petitioner: v. 
Madhya Pradesh, Respondent. . 

Misc. Petn. No. 459 of 1972, D/- 29-8- 
1980. _ : a 
_ Constitution of India, Arts. 309, 311 
=- M.° P. Agricultiiral Service “Rules 
(1966), Rr. 14, 15, 16 — Ad hoc promò- 
tion — During this interim arrangement 
Rules (1966) coming into force — De- 
partmental Promotion Committee consti« 
tuted under the Rules finding employee 
unsuitable for promotion — Reversion to 
substantive post — Not unjustified. 

The petitioner, an employee of an Ag- 
ricultural Department was given promo- 
tion. However, the promotion was till 
further orders and subject to concurrence 
of the Public Service Commission. After- 
wards, M, P. Agricultural Service Rules 
(1966) came into force and by invoking 
Rr. 14, 15, 16 thereof the Departmental 
Promotion Committee examined the case 
-of the petitioner and found him to be un- 
suitable for promotion. This decision 
was concurred by the Public Service 
Commission also. Consequently, the peti- 
tioner was reverted to the substantive 
post. ; i 
Held, that, the order of reversion was 
not unjustified, It could not be said that 
the petitioner was already selected for 
promotion before the M. P. Agricultural 
Services Rules came into force; and the 
“only stage remained was the confirma- 
tion in’ consultation with the Public Ser- 
vice Commission and, therefore, the 
scrutiny by the Departmental Promotion 
Committee was unauthorised and the 


State of 


1981 


opinion of the- Public Service Commis-- 
sion based on the recommendation of the: 
Departmental Promotion Committee, was 


vitiated. The order of promotion of the- 


petitioner was merely ad hoc, an interim 
arrangement. 
when during this arrangement the M. P.: 
Agricultural Service Rules came. into]. 
force the procedure prescribed in those 
Rules for appointment by promotion had 
to be followed. Following Rr. 14, 15 of the 
M. P. Agricultural Service Rules (1966), 
it was imperative for the State Govern- -` 
ment to have got the suitability of the: 
petitioner examined by the Departmental. 
Promotion Committee: Thus, there was 
nothing illegal in the Departmental Pro- 
motion Committee considering: the suita- 
bility of the petitioner for promotion. 


Further, any period of working on the ' 


promoted post on account of the’ ad‘ hoe 
promotion or a promotion. under a tem- 
porary arrangement does not create a, 
right to that rank. M. P. 709 of 1971, 
D/- 1-3-1974 (M. P:), Disting, 1975 MPLJ 
45, Followed. : : 
. K. L. Issarani.with B. S. Gontiya, for 
Petitioner; A. M. .Mathur, Advocate- 
General, for the State., i i 


AY/AY/A189/81/AMG , 





AIR 1981 NOC 66 (MAD.) (FB) 
== 1981 Tax. L. R. 2907 

ISMAIL, MOHAN AND VENUGOPAL, 

JJ. sa aes 

M/s. Ashok Leyland Ltd., Madras, Ap- 

pellant 


dent. f , 
OT. C. No. 342 of 1975, (App. 27/75), 
D/- 21-8-1979. ik 


Tamil Nadu General Sales Tax Act (1 
of 1959), Ss. 34 and 36 — Powers of re- 
vision of Board of Revenue under S. 34 
— Appeal by assessee against part of 
order of App. Asstt. Commissioner 
Board of Revenue cannot revise other 
part, l ' ' 

On the language of S. 34 it becomes 
clear that once the order of the Appel- 
late Assistant Commissioner has been 
made the subject of an appeal, the Board 
loses its power to interfere with the 
order of the Appellate Assistant Commis- 
sioner under Section 34 (1) of the Act. 42 
STC 263:1978 Tax LR NOC 136 (Mad),. 
Approved. There is no conflict’ between: 
42 STC 263: 1978 Tax LR NOC 136 (Mad) 
and (1978) 2 ITJ 243:1978 Tex LR NOC 
81 (Mad). 1978-2 ITJ 243:1978 Tax LR 
NOC 81 (Mad), Explained and Distin- 
guished, ‘ 


Notes of Cases 66-67 


In this view of the matter, ` 


v, State -of Tamil Nadu, Respon-~ 


s è 
Da 


31 


An order passed by the-Appellate As- 
sistant Commissioner. under S. 31 (3) ‘is 
one of the orders subject to revision by 
the Board of Revenue. But Sec. 34 (2) (b) 
clearly. states that ‘the Board of Revenue 
shall not pass any order under sub-sec-- 
tion (1) if the order has been made. the 
subject of an appeal to the Appellate 
Tribunal. or of.a revision in the High 
Court. The ban under Sec. 34 (2) (b) is 
a complete one, namely, the moment the 
order of. the Appellate Assistant’ Commis- 
sioner has been made -the subject of an 
effective appeal, the: power of the Board 
of Revenue to, interfere with the order 
of the Appellate Assistant Commissioner ` 
comes to an end. The statute itself does 
not contemplate the order of the Appel- 
late Assistant Commissioner. being split 
up into different orders’ dealing with dif- 
ferent items of reliefs. claimed by the 
dealer and granted or rejected by the 
Appellate Assistant Commissioner. The 


. Statute treats the order of the Appellate 


Assistant Commissioner as a single order 
not capable of being dissected into dif- 
ferent pieces. O 
C. Natarajan, for Appellant; Addl. 
Govt. Pleader, for Respondent, 
AY/AY/A367/81/MVJ 


AIR 1981. NOC. 67 (ORISSA) 
P. K. MOHANTI, J. - . : 
Gangadhar- Mandal’ and others, Peti- 
tioners: v. Shyamsundar Mandal and-- 
others, Opposite Parties. 
Civil Revn. No. 389 of 1978, D/- 1-11- 
1980. i i 
Hindu Law — Alienation — Alienation 
of property by Manager of HUF without 
legal necessity — It is voidable — Suit 
property brought under. Consolidation . 
operation by a notification under Sec- 
tion 3 of Orissa Consolidation of Hold- 
ings and Prevention of Fragmenta- 
tion of Land Act (1972) — Suit for de- 
claration of title would not abate under. 
S. 4 (4) of that Act and is maintainable 
in Civil Court. i 


Where the plaintiff alleged’ that the 
alienation of property, which was brought 
under consolidation operation by virtue 
of notification issued under S. 3 of the 
Orissa Consolidation of Holdings. Act, 
made by the defendant was without legal 
necessity and tainted with immorality, 
the sale deeds are binding on the plain- 
tiff unless they are set. aside, The vali- 
dity of the sale deeds executed by 
defendant would not be adjudicated up-n 
by the consolidation authorities,- The- 
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suit. filed by the:plaintiff for declaration 
of title would not abate under S. 4 (4) 
of the Act and is maintainable in the 
Civil Court, ; 

:¥. S..N. Murty, for Petitioners; B, Pal, 
for Opposite Parties, 


LX/BY/G932/80/AAJ/LGC 





AIR 1981 NOC 68 (PAT). 
= 1980 B.L.J.R. 585 


HARI LAL AGRAWAL AND 
M. P. VARMA, JJ. 


‘“Ashlok Singh and another, Appellants s 


v. Jugeshwar Singh and others, Respon- 
dents. 

A.F.O.O. No, 41 of 1975, 
1980. SES 


(A) Arbitration Act (10 of 1940), See- 
tion 39 (1) (vi) — Court declining to 
make the award rule of the 
Order appealable under S. 39, . 

‘The order of the Court declining to 
_ make the award ‘rule 
essence, amounts to setting aside of the 
award. When the award of the arbitra~ 
tors was set aside by the Court, the ap- 
peal’ was covered by S. 39 (1) (vi), AIR 
1967 Pat 407 (FB), Followed. ; 

(B) Arbitration Act (10 of 1940), See- 
tions 17, 30 — Power of court to deride 
suo motu whether an award was valid 
on the face of it. Be ase a fas 

‘The mere fact that an objection . -was 
not filed-by any of the parties 
award, does not altogether absolve the 
court .of its responsibility to decide whe- 
ther there was competent reference and, 
whether the award was a valid 
on the face of it. There may be 
matter which'may really ‘go to the 
of the award and irrespective of any ^b- 


D/s 18-4 


some 


jection by the parties the matter was to 
be decided by a Court before a decree 


could be passed on the basis of the 
award. - ; i : : . 

(C) Arbitration Act (10 of 1940), Sec- 
tions 17, 33 — Judgment in terms of 
award — Duty of:the Court — Explain- 
el — Setting aside of award — Applica- 
tion for — Necessity. i 

The Court has to pronounce the judg- 
ment in accordance with the award if it 
sees no cause to remit the award or any. 
of the matters referred to arbitration for 
reconsideration or to set aside the award, 
and the Court. has to wait for the time 
g:ven to a party to make an applicacion 
for setting aside the award and where 
such an application has been made, the 
Court has to decide it first. If it rejects 
it, the Court has to act in accordance 


Court — ` 


of the Court in. 


to .an- 


award _ 


root: 


ALR: i 
with S. 17 and proceed’ to` pronounce .; 
judgment according to the award. 7 
The only proper interpretation to be 
given to S. 17 is that it contemplates all 
applications to set aside an award and 
all applications have to be filed under 
S.. 33. When a Court wants to set aside 
an award and as to what procedure it. 
should follow, then the Court has got to 
turn to S. 33. The two sections, theres - 
fore, have a «ertain resemblance and - 
may to a certain extent, overlap, but it. 
cannot be said that both have the same. 
meaning, or that both cover the same 
field. Under S. 33 the Court has to decide 


whether there was an arbitration agree~ 


ment, and if so, what is its effect. There 
is no apprehension in S. 33 for setting 
aside the award or for an order directing 
that a decree be passed in terms of the 
award. 


(D) Arbitration Act (10 of 1940), Sec- 


tions 33, 30 — Award: — Setting aside 


of — Application for — Limitation —- 
Non-filing of application — Effect of. 
(Limitation Act (1963), Art. 119 (b)). 

The objection by the contesting party _ 
shouldbe filed for setting aside the award’ 
within thirty days under Art. 119 (b) of 
the Limitation Act, from the date of the. 
service of the notice on the party to the 


effect that the award has been filed in 


the Court. If no. such application ig 
made, -the award cannot be set aside, on 
any of the grounds specified under S. 30. 


_ .(E) Arbitration Act (10 of 1940), S. 30 


—. Award made beyond: time — Not - ine. 
valid or void merely on that ground — 
No objection taken before the arbitra- 
tors — Award cannot be challenged on, 
the ground of having been made out of- 
time. `œ > - Ia _ 

(F) Arbitration Act (10 of 1940), Sec- 
tion 2 (a) — Arbitration agreement — 
Ground of vagueness —' When not open. 
.Merely because the arbitration agree- 
ment did not specify the properties, it 
could not be said that the agreement 
was vague when the properties sought 
to be partitioned by the arbitrators were. 
the joint family properties of the par- 
ties and the parties could give the de- 


tails later on to the arbitrators. A 1969 
Pat i14, Foil. fs 
Lakshman Saran . Sinha, Shivanand 


Prasad Sinha and Triyogi Narain Pandey, 
for Appellants; Ashwini Kumar Roy, 
M. N. Varma, Birendra Singh and Par- 
manand Sharma, for Respondents, 


EX/FX/C595/80/GSN/SSG 





1981 


AIR 1981 NOC 69 (PAT.). - 


K. B. N. SINGH C.J. AND _ . 
P. 5. SAHAY, J. a 


Bidyut Kumar Gangully, Petitioner v, 
* State of Bihar and others, Respondents. 

Civil Writ Jurn.. Case No. 724 of 1977, 
D/- 19-3-1980. 

Bihar Land Reforms Act (30 of 1958), 
Ss. 4 (bh), 8 — Notice under S. 4 (b) 
Petitioner asked to appear as dispute 
under S, 4 (h) was pending against him 
`a- Dispute in question decided by super- 
ior officers for number of times in fay- 
our of petitioner — No appeal preferred 
by an authority against any of the pre- 
vious orders under S. 8 —. Earlier ord2r 
became final — Notice intending to r2- 
open proceedings was invalid, 

K. D. Chatterji. and B. B. Sen, for P2- 

; titioner; T. Dayal (Govt. Pleader No. 2) 
- and Lala Sachindra Kumar (Jr. Counsel) 
for Respondents. 


HX/IX/E403/80/VNP/SNV 


AIR .1981 NOC 70 (PUNJ. & HAR.) (FB) 
= 1981 Lab. I. C. 241 

5. S. SANDHAWALIA, C. J., D. S. 

TEWATIA AND S. S. KANG, JJ. 

Raj Kumar, Petitioner v. State of Pun- 
jab and others, Respondents. 

Civil Writ Petn. No. 916 of 1980, E/- 
15-10-1980. 


Punjab Police Rules (1934), 
13.4 and 13.09 
meaning of — 
A. S. I. — Mere officiation even against 
a permanent post of A. S. I. of Police 

* cannot be deemed to be one on probation 
against said pest — Unless an officer is 
put on probation, R. 13.18 does not come 
in operation — Any deemed probation 
cannot ripen into an automatic confirma- 
tion on the very day of expiry of . period 
of probation. (1974) 1 Serv LR 733 
(Delhi), Dissented from. : 

Per majority — (D. S. _Tewatia, J. — 
Contra). 

In the relevant rules the terms ‘offi- 
ciation’ and ‘being placed on probation’ 
have been advisedly used: as distinct ard 
separate concepts. They cannot, there- 
fore, be either treated or deemed to ke 
Synonymous. Consequently a mere offi- 
ciation even against a permanent post af 
an Assistant Sub-Inspector of Police car.- 
not be deemed to be one on probation 
against the said post. Rule 13.18 of tke 


1981 A. I. R. Notes/3 VI 


Rr. 13.18, 
“Officiating period’, 


. Notes of Cases 69-70 


r 


. ting a Head-Constable 


Promotion to ‘post >f. 


33 


Rules envisages an express order for put- 


.: ting an officiating official on probation 
s and vests a discretion in the authority 


to permit periods of officiating service to 
count towards the period of probation. 
Till such an order is passed the official 
continues only to officiate ‘against such 
post. (1974) 1 Serv LR 733 (Delhi), Dis- 
sented from. 


Rule 13.4 (2) of the- Rules expressly 
lays down that an officiating promotion 


‘to the rank of an Assistant Sub-Inspec- 


tor-of Police -shall be made by the 
Superintendents of Police’ of the district 
whilst it is not in doubt. that confirma- 
tion and placing expressly on probation 
against the said post has to be done by 
the Deputy Inspector General of Police 
of the range. It is evident, therefore, 
that such an officiation ‘in the rank of | 
Assistant Sub-Inspector is purely for- 
tuitous and depends on the absolutely 
accidental chance of a vacancy accruing 
‘in the particular district for innumerable 
reasons. However, when the question of 
promotion to the substantive rank of 
Assistant Sub-Inspectors arises then the 
matter has to be considered at the higher 
level of the range and all eligible per- 
sons from 4 to 5 districts comprised 
therein have to be considered and it is. 
only then that a conscious. order .of put- 
on probation 
against the post which may lead to ulti- 
mate confirmation or of even confirming 
him straightway, by giving him the bene- 
fit of his officiating service would arise 
under Rule 13.18 of the Rules. It appears 
to be plain, therefore, that the Rules. 
clearly visualize three distinct categories 
of Assistant Sub-Inspectors, namely, 
those confirmed in the post; those placed 
on probation against the said post, and 
those merely. officiating as such, 


Reading the two Rules 13.4 and 13.18 
together, it is clear that the terminology 
of officiation is used in  contradistinc- 
tion to and distinctly separate from .be- 
ing placed on probation. Officiation. is 
placed at a lower level than probation 
and only as a discretionary power, it is 
possible for the authorities to- utilize -it 
for the purpose of the reduction of the 
prescribed period of probation. The. two 
concepts appear to be sharply. divided 
and distinctly well understood. It, would 
not be possible to efface this distinction 
and to attempt to use them as inter- 
changeable or synonymous terms. The - 
well settled canon of construction is that 
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every word uséd in`a statute must _be 
given a meaning and nothing is -<o ‘be 
construed as otiose or without purvose. - 

The nature of officiation does not 
either change or vary by the nature! of 
the post against which a person officiates. 
The statutory rules do not merely ¢on- 
template ‘officiating’ against a temporary 
vacancy only. To hold so, by a process: of 
interpretation would be unsuppo-table. 
The language in the statute is unlimited 
in the sweep. Therefore, officiation may 
well be against a wholly temporary vac- 
ancy as also against a regular or -per- 
manent vacancy. Tle framers had en- 
visaged ‘officiation’ against all kinds ' of 
vacancies. Permanent vacancies cannot 
possibly be excluded from the concept, of 
an officiation against. them. 

The mere efflux of time cannot dy it- 
self lead to any automatic confirmation. 
If in essence ‘officiation’ and ‘being plac- 

ed on probation’ are ‘distinct and sepa- 
' rate terms then the mere length of- ‘time 
of officiating cannot convert it into a 
deemed probation. Any deemed proba- 
tion cannot ripen into an automatic con- 


firmation on the very day of the 2xpiry: 


of the period of probation. 


Therefore, a Head Constable; whose 
name is borne on List ‘D’, as prescribed 
by Rule 13.9 when merely officiating 
against'a permanent post of an Assistant 
Sub-Inspector of Police cannot be deem- 
- ed to be on probation from the dete of 
such officiation. An express order under 
Rule 13.18 of Rules 1934 has ta be passed 

for putting such an official on prcbation 
‘and tillthen he continues merely to offi- 

ciate on that post. , © oe 

. Sarwan Singh with Raj Kiran, for 
Petitioner; Mohinderjit Singh Sethi, Ad- 
ditional Advocate General, for Respon- 
dents. 


KX/LX/F984/ 80/LGC 


feo 


AIR 1981 NOC 71 (PUNJ. & HAR) 
J. V. GUPTA, J. 
Prem. Singh, Petitioner v. 
India and others,. Respondents. 
Civil Revn, No. 1625 of 
29-10-1980. 
Civil P. C. (5 of 1908), S. 115, O. 38, 
Rr. 5, 6 (2), O. 43, R. 1 (q) — Order’ of 
attachment before judgment — Applica- 
tion by defendant that he is prepared to 
furnish security and. truck be released 
` from attachment — Order rejecting such 
application falls under R. 6 (2) of O, 38 


Bank: of 


198C, D/= 


ALR 


and is appealable inden oO. 43, R. 1 (q) — 
Hence revision males. S. 115 is not main- 
tainable, 

Man Mohan Singh ee for Peti- 
tioner; I. B. Bhandari and Ashok Bhan, 
for, Respondents. 


LX/AY/G397/80/RSK ` 





AIR 1981 NOC 72 (RAJ. 
S. N. DEEDWANIA, J. 


Ranchoredass, Petitioner . v. 
chand, Non-Pétitioner. - 


Malook- 


Civil. Revn. Petn: No. 61 of 1977, D/- 
3-9-1980. 
Rajasthan Money Lenders Act (1 of 


1964), Ss. 22, 23, 26 (b) (as amended by 
Act 13 of 1976) — Recovery of loan by 
moneylender — Suit: for, filed on 24-9- 
74 — Moneylender not complying with 
Ss. 22 and 23 — Dismissal of suit in view 
of S. 26 is valid — Amendment of S. 26 
held retrospective in ‘operation. ` 

The intention of the legislature has 
been clearly and undoubtedly expressed 
that the amended S. 26 (b) is to apply to 
pending suits. It is .enjoined that the 
court shall dismiss the whole suit where 
it finds that the provisions of Ss. 22 and 
23 have not been complied with by the 
moneylender, in respect of whole claim, 
AIR 1978 Raj 9, Reli on. 


G. S.. Mehta, for ' Petitioner; 
Chopra, for Non-Petitioner, 


AY/AY/A271/81/VNP/MVI - 


A L 


AIR 1981 NOC 73 (RAJ.-J. B.) 
= 1980 Raj. L. W. 455 | 
GUMAN MAL LODHA, J. 


Hariram Chaudhary, Petitioner va 
State of Rajasthan, Respondent. 

Civil Writ Petn. No. 1171 of 1980, D/- 
25-7-1980. 

Rajasthan Panchayat Act (21 of 1953), 
S. 17 (1) (a) — Rajasthan Panchayat and 
Nyaya Panchayat (General) Rules (1961), 
R. 11 (2)—Restraint order under R. 11 (2) 
— Validity — Sarpanch restrained from 
acting as a sarpanch. till finalisation of 
proceedings under S. 17 by passing sus- 
pension order on conviction by High 
Court — Order cannot be challenged þe- 
cause appeal against; conviction is pend- 
ing in Supreme Court — Writ petition is 
incompetent —' (Constitution ol India, 
Art. 226). . e i 

Where a sarpanch was nanet from 
acting as a sarpanch: of Gram- Panchayat 


1981 


by passing a suspension’ order on the 

ground that he had been convicted undar 

Ss. 336, 343, 1. P. C., not only by tae 

trial Court ‘but. also- ‘by the High ` Court 

* till the proceedings under S. 17 for d2- 
claring his seat vacant were completed, 
he would not be allowed to continue .as 
a sarpanch by issue of a writ because 
the appeal filed by the sarpanch against 
his conviction was pending in the Sud- 
reme Court. 

Rule 11 (2) enables the State Govera- 
ment to suspend a Panch, Upsarpanch or 
Sarpanch by passing a restraint order 
against him. Restraint order contem- 
plated by Rule 11 (2) tantamounts `` to 
suspension. because he is restrained fram 
acting as such till final orders in tne 
matter are passed. . f 


Further, a Sarpanch Cae “wham 
suspension order is passed after his con- 
viction under S. 366 was maintained by 
the High Court, he could not be allowed 
to challenge the order by writ petition 
till the stigma was cleared in ‘appeal. 


Jagdeep Dhankar and K. N. Shrimal, 
for Petitioner. f 
JX/KX/F244/80/PGS/SNV 





AIR 1981 NOC 74 (ALL) 
= 1981 Cri. L. J. 379 
FULL BENCH. 


B. N. KATJU, J. P. CHATURVEDI AND 
M. P. SAXENA, JJ. 


‘Saddiq and others, Appellants v. State,’ 


Respondent. 


Criminal Appeal No. 192 of 1976, L/-- 


# 3-10-1980. 


(A) Criminal P. c. (2 of 1979, S. 294 — 
Injury report filed by prosecution — 
Genuineness of report admitted by accus- 
ed — Report is admissible as substantiwe 
evidence, 

Under sub-sec. (3) of S. 294 an injury 
report filed by the prosecution under sub- 
sec. (1) of S. 294 may be read as substam- 


tive evidence in place of the deposition 9f- 


the doctor who prepared it if its genuine- 
ness is not disputed by the accused. 


If the prosecution or the accused does 


not dispute the genuineness of a docw- _ 


ment filed by the opposite party under 
sub-sec. (1) of S. 294 it amounts to © 
admission that the entire document is 
‘true or correct. It means that the docu- 
ment has been signed by the person. ty 
whom it purports to be signed and iis 
contents are correct, It does not only, 
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amount to.the admission of it being, sign- 


ed by the .person by whom it 
purports to be | signed but - also 
implies . the admission of the 


correctness of its contents. Such a docu- 
ment may be read in evidence under sub- 
sec. (3) of S. 294. Neither the signature 
nor the correctness of its contents. need ° 
be proved by the prosectition or- the ac- 
cused by examining its signatory as it is 
admitted to be true or correct. The 
phrase ‘read in evidence’ means read as 
substantive evidence, which is the evi- 
dence. adduced to prove a fact in issue as 
opposed to the evidence used to discredit 
a witness or to corroborate his testimony. 
It may be mentioned that the phrase 
‘used in evidence’ has béen used in sub- 
section (1) of Section 293, Cr. P. C. with 
respect to the reports of the Government 
scientific experts: mentioned in sub-sec- 
tion (4) of Section 293, Cr. P. C. and the 
phrase ‘read in evidence’ has been used in 
sub-section (1) of Section 296, Cr. P. C. 
with respect to the affidavits of persons 
whose evidence is of a formal character. 
The phrases ‘used in evidence’ and ‘read 
in evidence’. have the- same meaning, 
namely, read as substantive evidence. 

(E) Criminal P. C. (2 of 1974), S. 294 — 
Post-mortem ` report — Accused admit- 
ting genuineness of report filed by ` prose- 
cution — It can be read as substantive 
evidence; 1979 Cri LJ 236 (All), Overrul- 
e 1980 Cri LF 853 (Bom), Dissented 

‘om, ` ` 


BY/BY/A492/81/SNV _ a 


AIR 1981 NOC 75 (ALLJ 
DEOKI NANDAN, J. 


Hem Chand,-Appellant v. Dal Chand 
and others,- Respondents. : 

Second Appeals Nos. 304 and 303 of 
1975, D/- 22-1-1981. 

(A) Hindu Law — Mitakshara — Joint 
family — Family arrangement between 
father- and'sons — Certain property ac- 
cepted to be self-acquired property of . 
one son S and allotted to him with con- 
sent of other sons — Property retains 
character of self acquired property of S 
qua his sons. AIR 1953 SC 495, Rel. on. 


(B) Hindu Law — Mitakshara — 
Blending of self acquired property with 
joint family property — Test.’ 

. The physical merger. of two. properties 
one belonging to the joint. family and the 
other self acquired is not necessarily the 
decisive factor for: determining whether 
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the two properties have been so - blended 
and merged into each other as to form 
part of the joint family hotchpotch. For 
merger into each other, the decisive 
factor is the intention behind the acz. Two 
valuable things or two sums of money 
may be kept separate at separate places 
` and yet the self acquired thing out of 
them could be deemed to be blended with 
that belonging to the joint family and 
thus thrown into the common stock, if 
the Karta of the joint family happens to 
be the acquirer of the self acquired thing 
but does not intend to keep it exclusively 
for himself and indiscriminately regards 
both of them to be joint family property 
either by declaration to that effect or by 
some evidence of such intention as en- 
tries to that effect in the account bodks 
or the like. On the other hand a Karta 
may keep his own money in the joint 
family account with a bank but may 
maintain his own accounts showing 
cleariy that the part of the money be- 
longs to him exclusively and not to the 
joint family, or he may pay the taxes or 
collect the rents of a property belonging 
to him exclusively along with the pay- 
ment of taxes and the collection of rents 
of the joint family property from the 
same till yet he may not intend to blend 
the two together and mdintain accounts 
showing the amount spent or collected in 
respect of his self acquired property, 
separately from the joint family property. 

(C) Hindu Law — Mitakshara — Joint 
family — Gift of undivided share in ım- 
movable property of joint family is in- 
valid, (Transfer of Property Act (1882) 
Section ` 122). : 


BY/DY/A897/81/JHS 


AIR 1981 NOC 76 (ALL) 
='1981 UPRCC 229 
S. D. AGARWALA, J.- 

Smt. Maddi Devi and another, Peti- 
tioners v. Addl. District Judge, Kanpur 
and others, Respondents. 

Civil Misc. Writs Nos. 1978 of 1977 and 
6413 of 1979, D/- 9-12-1980. 

U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 12 (1) (a) — Property when can 
be deemed to be vacant, 

In order that a property can be deem- 
ed to be vacant under S. 12 (1) (a) there 
has to be a specific finding that the land- 
lord or a tenant has substantially remov- 
ed his effects. The mere fact that the 


ALR, 


property is locked or the mere fact that 
the landlord has temporarily gone to an- 
other place in the same city or another 
city to live with another person, for 
example old parents may temporarily go 
to live with their children or in similar- 
other circumstances it could not by itself 
be taken that the property is vacant. The 
Legislature, therefore, used specifically 
the word ‘effects’. ‘Effects’ is generally 


„expressed to denote ‘moveables’ of a per- 


son in the case of a residential building. 
Thus in the absence of a finding that all 
the necessary effects have already been 
removed the property could not be deem- 
ed to be vacant under Section 12 (1) (a). 


1979 (UP) RCC 525:1980 UPLT NOC 35 


and 1979 All LJ 1227 and 1979 All LJ 594 
and 1976 All LJ 256 and 1978 All LJ 1260, 
Foll. i 

D. Kackar, for Petitioners; P. N. 
Saxena and Bharat Ji Agarwal, for Re- 
spondents. 


BY/CY/A530/81/JHS ` 


AIR 1981 NOC 77 (ALL.-L. B.)- 
HARI SWARUP, J. 
Parmeshwar Singh; Applicant v. Ram 
Singh, Opposite Party. 
Civil Revn. No. 123 of 1978, D/- 21-2- 
1980. 
Civil P, C. ( of 1908), O. 39, R. 2A 
(All) (prior to its addition by Act 104 of 
1976) and O. 43, R. 1 (x) (as amended by 


.Act 104 of 1976) — Appeal against order 


refusing to take action under Q. 39, R. 2A, 
filed on 4-9-1976 — Provision for such 
appeal under amended R. 1 (x) of O. 43 
came into force on 1-2-1977 —- Appeal not> 
maintainable, 

I. B. Singh, for Applicant; A. N. Varma, 
for Opposite Party. X 
LX/AY/G473/80/VSS ° i 


AIR 1981 NOC 78 (ANDH. PRA.) 
P. RAMACHANDRA RAJU, J. 
Surayaraz Shareef and another, Peti- 
tioners v. State of Andhra Pradesh and 
others, Respondents. 3 
. Writ Petn. No. 4880 of 1980, D/- 30-10- 
1980. ' - ; 
(A) Constitution of India, Art. 226 — 
Mandamus — Writ against statutory body 
(Municipal Corporation) — Who can apply, 
— “Person aggrieved” — Who is. 
Municipal Corporation maintaining 400 
public latrines — 30.of such public latri- 
nes situated in busy localities like 


i 
i 


1981 


markets, bus depots, railway station etz. 
Corporation not satisfied with proper 
maintenance: of the 30 latrines — Evolv- 
*_.ing policy — Transfer of the latrines to 
=" tA? for proper maintenanc2—‘A’ to rm 
latrines by charging fee noi exceeding 10 
paise from every person using it — Writ 
by members of public, rat2 payers. 


Held that petitioners’ are members ef 


the public and are race-payers.. As 
members of the public enticled to use fhe 
public latrines free of charge, they come 
within the category of a ‘person aggriev- 
ed’ which enables them to file the pet- 
tion. 

Held further that if tha levy of ary 
fees is allowed to stand, the petitioners’ 
right to use the public latrines free af 
charge is certainly affected. They ars, 
therefore, persons, who come in the cate- 

gory of ‘person aggrieved’. AIR 1976- sc 
578, Rel. on. 

(B) Constitution of India, Art, 226 — 

Alternative remedy — Section 679 


Hyderabad Municipal Corporation Act 72. 


of 1956) providing for revision — Writ if 
maintainable. 

The Corporation took tke decision ~o 
hand over 30 public latrines on 23-9-1930 
and the scheme was to be implemented 
on. 2-10-1980 to synchronise with 

. Mahatma Gandhi’s Birth Day. The writ 
petition was filed on 30-9-1380. There was 
no time for the petitioners to have hed 
recourse to S. 679 of the Act and when the 
scheme is linked with Mak:atma Gandh?s 
birth day, it is highly doubtful that the 
Government would have intervened zo 


stop the inauguration of the scheme which ° 


iS so associated with the nare of Mahatma 
Gandhi. S. 679 of the Act Coes not, ther2- 


fore, afford an effective alt2rnate remedy. 


Held that writ petition was maintainable. 

(C) Constitution of Indiz, Art. 226 — 
Exercise of jurisdiction under — Scheme 
by Municipal Corporation to transfer 30 
public latrines to third pacty for better 
maintenance — Scheme linked with ia- 
position of fee, however irsignificant the 


amount — High Court can exercise juris- - 


diction under Art. 226 mcre so as the 
Corporation had no power to levy fees 
on any member of the public for usirg 
any of the 30 specified -pablic latrines. 
(Hyderabad Municipal Corporation Act ‘2 
of 1956), S. 112). 
Y. Sivarama Sastry, for Petitioners; D. 
‘Venkata Reddy and A. Ananda Reddy, fer 
‘Respondents, 
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AIR 1981 NOC 79 (CAL.) 
= (1981) 1 Cal LJ 245 
SUDHINDRA MOHAN GUHA, J. 

. Parimal. Mitra, Appellant v. Uday 
Kumar Saw and others, Respondents. ` 
. A. F. A. D. No. 96 of 1977, D/- 6-2-1981. 
(A) W. B. Premises Tenancy Act (12 of 
1956), S. 13 — Notice to quit — Subse- 


- quent notice for. ejectment — No evidence 


to show the service of prior notice on 
tenant — Suit for ejectment based on 
subsequent notice — Valid. 

(B)-W. B. Premises Tenancy Act (12 of 
1956), S. 13 — Eviction — Suit for —_ 
Based on ground of reasonable require- 
ment and default — Transfer of premises 


` during pendency of suit — Transferee en- 


titled to recover khas possession on ground 
of default alone. . 


There is no bar for a’ transferee-land- 
jord -to recover khas possession within 
three years of purchase on the ground of 
default. The suit might have been institut- 
ed initially on the composite grounds but 
when the ground of reasonable require- 
ment has been given up, there is no. bar 
for proceeding with the suit on the 
ground of default alone. 


(C) W. B. Premises Tenancy Act (12 of 
1956), S. 13 — Eviction — Suit for — 
Transfer of premises during pendency of 
suit — Transferee added as plaintiff in 
suit — Protection under S. 13 not avail- 
able to tenant — Decree for his ejectment ` 
— Can be passed. ((i) Civil. P. C. (1908), 
0.. 22, R. 10; (ii) Transfer of Property 
Act (1882), S. 109). 


The suit for ejectment of tenant was 
based on ground of default and reasonable 
requirement. During pendency of suit the 
alleged premises was transferred and the 
transferee landlady was added as plain- 
tiff in suit. During trial of suit it was 
proved that the tenant was a defaulter 
and was not entitled to protection against 
ejectment under S. 13; | 

Held that the transferee landlady would 
be entitled to take advantage of the de- 
faults made previous to the transfer in 
her favour and therefore a valid decree 
of ejectment could be passed against the 


tenant. 


S. C. Das Gupta and Bibhas Majumdar, 
for Appellant; Saktinath Mukherjee and 
Asish Kumar Sanyal, for Respondents. 
CY/CY/B376/81/VNP — 





38 Notes of Cases 80-82 


AIR 1981 NOC 80 (CAL.) 
BIMALENDRA NATH MAITRA J, 


Sm. Kalibala Akhuli and others, Peti- 
tioners v. Sambhu Akhuli .and another, 
Opposite Parties. 

Civil Rule No. 754 of 1978, D/- 3 
‘1981. 

Civil P. C. 6 ‘of 1908), S. 115, O. 18, 
BR. 11 — Revision — Pre-emption suit — 
Questions put by pre-emptors to -witness 
‘disallowed — Application to allow such 
questions — Rejected. — Revision against 


30-1- 


such order — Not maintainable. (W.' B. 


Land Reforms Act (10 of 1956), S. 8). 
In the pre-emption suit when ‘the 
Munsif had rejected the prayer cf pre- 


‘emptors for allowing some -questicns' to | 


be put to a witness; he.did not adjudicate 
any right or obligation of the parties in 
controversy. Hence revision against this 
order would not be mae Scope 
of S. 115, discussed. 

Sudhis Dasgupta, Tarun Chatterjee, 
Bejon Majumdar, for Petitioners; Syama- 
prosanna Roychowdhury and eee 
Roy, for Opposite Parties. 


CY/CY/B383/81/VNP/SSG 


AIR 1981 NOC 81 (CAL) ~ 
DIPAK KUMAR SEN, J. l . 

New Central Jute Mills Co. Ltd., Peti- 
tioner v. Hari and Mahesh (Paivare) Ltd., 
_ Respondent. — 
~ Matter No. 1816 of 1980, D/- 12-1-1981. 
Arbitration Act (10 of 1940), S. 34, — 
` Stay of suit — Application for — Basic 
disputes in suit, outside the ambit of 
arbitration clause contained in contract: — 
Suit cannot be stayed. (Civil P. C. (1908), 
O. 8, R. 6). 

Where from the plaint it appears that 
the basic disputes in a suit are outside 
the ambit of arbitration clause contained 
in contract, the deferidant by claiming a 
set off on another transaction subject to 
arbitration, cannot claim that all disputes 
are referable to arbitration. The ‘suit, 
therefore, cannot be stayed. AIR 1949 Cal 
179, Foll.; AIR 1948 Cal 230, Disting. | 
BY/BY/A822/81/VCD/DVT 


AIR 1981. NOC 82 (CAL.). 

. SALIL KUMAR ROY CHOWDHURY, J. 
M/s. Tantia Construction Co. Pvt. Lid., 

Petitioner v. Union of .tndia;. Respondent, 
Special. Suit No. 13 of 1978, Re: 18-8- 

1980. ee 


` thority to enter: into: all 


ATR. 


. (A) Constitution of + India, Art. 299 (1) 
— Agreement between Government and 
Private Contractor — Government Officer 
Signing the addendum, a part of the ori- 
ginal agreement under his official designa- 
tion without expressing words ‘on behalf 
of President? — Authority empowered to 
execute original agreement — Addendum 
is in due vompliange of requirements ` of 
Art. 299 (1). 

Where the Chief Engineer ‘of South 
Eastern Railway who was authorised to 
sign the original coritract: for building con- 
struction for and-on behalf of the Presi- 
dent of India, signed the addendum which 
was a part of the original contract, the 
addendum would be valid and attain the 
status of supplementary agreement even 
though the same was not expressly ad- 
dressed to. the President nor was signed. 
for and on behalf of the President of 
India. As such, it ‘would have to be 
deemed to have been! entered into in due 


-compliance with the requirement of Arti- 


cle 299 (1). AIR 1963 SC 1685 and AIR 
1971 SC 141, Rel. on, 


The authority to deal with the original 
contract would automatically include au- 
addendums or 
supplementary contracts thereto. 


(B) ‘Arbitration Act (10 of 1940), S. 20 
— Application under -~ Reference of 
dispute between Govt. and private con- 
tractor to arbitrator — Objection as to 
invalidity of addendum forming part of 
main contract raised only at the stage of 
reference even though specifically men- 
tioned in application‘ under S. 20 — Not 
maintainable. 


Where a contractor undertaking con- 
struction work for Govt.. in his applica- 
tion under S. 20, specifically referred to 
the addendum to the main contract, the 
Govt. would not be permitted to raise 
objection to the validity of the addendum 
at the stage of reference when the Union 
of India while dealing with the same, 
never raised any objection as to the said 
addendum being invalid or void due to 
non-compliance | of- Art. 299 of the Con- 
stitution in the affidavit-in-opposition 
filed on its behalf. AIR 1965 Cal 404 and 
AIR 1979 SC 1701, Rel. on. 

Bhaskar Gupta, for Petitioner; P. K. 
Sen with T. K Goswami, for Respondent., 


JX/KX/E946/80/AAJ/SNV 
` i 


ee 


s% 


1981 | . 
AIR. a NOC 83 (DELHI). 
= 1981 DRJ 60. 
“SULTAN. SINGH, J, ae 
Bipin Behari Tawakley, Appellant, Ve 
Kishori Lal Mehra’ and eae Respon- 
dents, ; 
S. A. O. 29 of 1975, D/- 23-1-1981. 
Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (c) — Mis-user — Absence of 
any writing showing purpose of letting — 
Purpose can be inferred from nature, of 
premises, its design, location of. building, 
dominant use to which it has been put, 
etc, ‘ 
Kanwal Narain with B. B. Tawaklay, 
for Petitioner; Madan Bhatia with S. P, 
Manga, for Respondents, 


, BY/DY/B48/81/MBR 


_Nowi Mylliem Umlong and others, 


AIR 1981 NOC 84 (GAUHATI) 


Ka Phriew Nongrang, Appellant v. U, 


spondents. 


Second Appeal No. 76 (H) of 1973, Dj- 


28-7-1980. 
Transfer of Property Act (4 of 1882), 


S. 105 — Custom — Lease of clan land 


m; 


a 


of Mylliem Umlong Clan — Male member 
of clan who has a sister cannot lease out 
any portion of clan land without concur- 


rence of his sister — Purported execution | 


of lease of clan land.in the instant case 


without concurrence of- his. notice held . 


was illegal. 
B. Lamare, for -Avpallant: 


-KX/LX/G43/80/AAJ/MVI 


AIR 1981 NOC 85 (GAUHATI) 
K. LAHIRI AND K. N. SAIKIA, JJ, 
Tafazal Hussain, Appellant v. M/s, 
Ashulal Sarawgi & Sons, Respondents. 
ane Appeal No. 23 of 1971, D/- 1-9- 


Evidence Act (1 of 1872), Ss. 101 to 104 
— Burden of proof — Claim based on 
vouchers or coupons for petrol — Defen- 
dant denying signatory to be -his driver 


at relevant time — Plaintiff could not ‘he i 


discharged of burden unless signatory is 
examined — In absence of signatory’s de- 
Position no liability could .be fasten on 
defendant, 


P. G.- Barua and N C Das, for Appel- 


lant. 
HX/IX/ES31/60/DD_ 
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AIR 1981 NOC 86 (GUJ.F 
A. N. SURTI, J. 
Gangaram Raghunandan Bhaiya, Ap- 
pellant v. Patel Motibhal - Ramdas, Re- 
spondent. - 
Second Appeal No. 67 of 1977, Di- 35-4- 
1980. 


Transfer of Property Act (4 of 1882), 
S. 106 — Notice under — Manufacturing. 


‘purpose — Lease for purpose of preparing 


‘mava’ from milk — 15 days’ notice for 
termination of lease. held, was invalid. 


In its generic sense “manufacturing” 
has been defiried as the producing of a 
new article of use or ornament by the ap- 
plication of skill and labour to the raw 
material of which it is composed. 


- Where the premises were given on lease, 
for the purpose of preparing ‘mava’ from 


J - milk, 15 days’ notice- for terrninating the 
D. PATHAK AG. C. J. AND K. LAHIRI J. - 


lease was invalid as the. lease was for 
manufacturing purposes. 

K. L. Abichandani, for Appellant J. 
M. Patel, for Respondent, 


HX/KX/182/80/VNP/LGC 


‘AIR 1981 NOC 87 (HIM. PRA.) 
V. D. MISRA, C. J. AND 
H. S. THAKUR, J. 

Himcahal Road Transport Corporation, 
Simla, Appellant v. Smt. Himi Devi and 
others, Respondents, 

F. A. O. No. 116 of-1980, D/- 7-1-1981. 

(A) Motor Vehicles Act (4 of 1939), Sec- 


` tion 110-B — Negligence — Bus overload- 
` ed — Some persons sitting even on bonnet 
_ of bus — When bus had been taken very 


near to the outer edge of road, it fell into - 


- khud —- Maxim res ipsa loquitur applies 


— Onus lies on owner of bus to prove that 
all reasonable care was taken and there 
was no negligence, — — Res ipsa 
loquitur). 

(B) Civil P. C. (1908), S. 35 — Byard 
ing of costs —- Meaning. 

Awarding of costs hardiy means a fair 
proportion of amount which a litigant in 
fact spends. Even according to general 
rule that the cost should follow the event, 
a successful litigant should not ordinarily 
be denied his` costs; (Motor Vehicles act 
(1939), S. 110-B). i 

‘Rattan Singh, for Appellant, - 


CY/CY/B214/81/KIK/MVI 
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AIR 1981 NOC 88 (HIM. PRA.) 
H. S. THAKUR, J. 


Jaishi and others, Petitioners v. Salig 
Ram, Respondent. 

Civil Revn. No. 118 of 1980, D/- 16-12- 
1980. 

“Civil P. C. of 1908), S. 151. — 
Inherent powers — Exercise of — Tem- 
porary injunction granted under O. 39, 
R. 1, P. C. — Implementation of in- 
junction order — Court directing police 
to aid the party — Legality. 

In order to do justice between the par- 
ties or to prevent the abuse of process of 
the Court, the civil Courts have ample 
jurisdiction under Section 151, ©. P. C. to 
give directions to the police suthoriues 
to render aid to the aggrieved parties with 
regard to the implementation of the 
orders of injunction passed by the ‘‘ourt 
or the exercise of the rights created under 
orders of injunction passed by the Court. 
The police authorities owe a legal duty 
to the public to enforce the law. 


It cannot be said that because an order 
of injunction is capable of enforcement by 
punishing its disobedience in the manner 
provided by Order 39, Rule 2 (3), Civil 
P. C., it is not open to the Civil Courts to 
enforce the same with the aid of the 
police. O. 39, R. 2 (3) Civil P. C. provides 
only for punishment by attachment of the 
property or by detention in civil prison 
of the person who committed breach. But 
it does not further provide for implemen- 
tation of the order of injunction itself. In 
such a case there being no other express 
provision in the Code for enforcement of 
the order, it is not only proper but also 
necessary that the Courts should render 
all aid to the aggrieved: party to derive 
full benefits of the order. AIR-1971 AP 
53, Foll.; AIR 1933 Pat-582 and ILR (1976) 
Him Pra 76: AIR 1977 NOC 278. Dist. 

M. L. Sharma, for Petitioners; Inder 
Singh, Advocate General, for Respondent. 
CY/C¥/B210/81/MNT/SSG 


AIR 1981 NOC 89 (KANT.) 
= 1981 Lab. I. C. 386 ` 
FULL BENCH 
BHIMIAH, MALIMATH AND 
RAMA JOIS, JJ. : 
The Karnataka Public Service Com- 
mission by its Chairman, Bangalore -and 
others, Appellants v. N. C. Hugar, Re- 
spondent.. 
Writ Appeals Nos. 818- to 820 -of 1979, 
D/- 18-4-1980.. — 


A.L R. 
Karnataka State Library Science (Re- 


` cruitment) Rules (1970), Schedule, Col. 3 


— Post of Technical; Assistant in Depart- 
ment of Public libraries — Eligibility of 
candidates — - Candidate possessing a 
higher educational. qualification. for the 
post — Whether eligible for being ap- 
pointed — Higher qualification — De- 
termination of — (Karnataka State Civil 
Services (Direct Recruitment by Selec- 
tion) Rules (1973),: Rule 5) — (Inter- 
pretation of Statutes), : 

Per majority — (Rama Jois, J. con- 
tra) :— Eligibility for being appointed 
depends on the question whether the can- 
didate possesses- the minimum qualifica- 
tions prescribed for the post. If in addi- 
tion to the minimum qualification pre- 
scribed for the post' the candidate pos- 
sesses any further qualification, he will; 
not be ineligible for the post. 


Having regard to the scheme of the. 
Selection Rules it is clear that the ques- 
tion as to whether a ‘particular qualifica~ 
tion is higher than the minimum quali-. 
cation prescribed for'a post is not at all 
relevant, inasmuch as marks secured at 
such higher examination cannot be taken 
into consideration either for determining 
eligibility of the candidate for interview 
or for final selection for appointment. It 
is for the rule-making authority to pre- 
scribe the qualifications for the particular 


. post. The duty of the Court is-only to 


interpret the rule and not to add or 
substitute other qualifications for those 
prescribed by the rule-making authority. 
It is for the rule-making . atuhority to 


. pick and choose among the various qua- 


lifications that are available as to which 
of them should be prescribed as qualifi- 
cations for the particular post. While 
interpreting the rule, the Court cannot 
question the wisdom of the rule-making 
authority and substitute its own views. 
If the particular qualification that is 
pressed into service as a higher qualifi- 
cation is not prescribed by the rule mak- 
ing authority as a minimum qualifica- 
tion or, an alternate qualification or as an 
additional or preferential qualification, 
the same cannot be- taken into considera- 
tion for determining eligibility. 

The recruitment rules require that for. 
direct recruitment to' the post of Tech- 
nical Assistant, candidate should. possess 
a Bachelor’s Degree of a University ! 
established by law in India and a Cer- 
tificate in Library` Science, of the, Gov- 
ernment Library “Training” ‘School 
Bangalore or a Diploma in Library Sci- 


z world than the 


ry fied. 


-1981 


ence of the ‘Women’s Polytechnic; Banga- 
lore. The prescribed second qualifica~ 


- tion is not a degree in Library &ci- 


ence of a University established by Law 
in India. The second qualification is .a 
certificate or. a diploma in Library Sci- 
ence granted by the specified authority. 
The second qualification. prescribed by 
the Cadre and Recruitment Rules-is clzar 
and specific. In express terms it provi- 
des that a candidate must possess either 
-a Certificate in Library Science of zhe 
Government Library Training - Schcol, 
Bangalore or a Diploma in Library Sci- 


ence of the Women’s Polytechnic, Banga- , 
lore. The rules do not contemplate eny 
other qualification than those expressly | 
` arise for consideration is as to. whether 


specified therein- The rules do not state 
that a person possessing an equivalent 
qualification is also eligible. : There is no 


? ambiguity so far as the prescription of 


the educational qualification is concern- 
ed The golden rule of construction is 
that the words of a statutory provision, 
must, prima facie, be given their_ ordi- 
nary meaning. If.this principle is ap- 
plied for the construction of the > Rule 
in question, it. is impossible to ‘infer 
that a degree of a University established 
by Law in India can be regarded either 
as a Certificate in Library Science of ~he 
Government Library Training School or 
a Diploma in Library . Science of -he 
Women’s Polytechnic, Bangalore. 


It is not correct to assume that de- 
‘grees are higher than diplomas or certi- 
ficates for itis well known that Diplomas 
or Certificates conferred by some instizu- 
tions enjoy higher status in the academic 
degrees conferred by 
` other institutions, Even among degrees 

conferred by different institutions there 
may not be uniformity. 


If ‘A’ is the qualification prescribed by 
the rule, then if a person who after ac- 
quiring the qualification ‘A’, has acquired 
a further or superior qualification ‘B’ 
in the same field, such a person’ can be 
regarded as a person possessing a qua- 
lification higher than the prescribed qua- 
lification. 
qualified inasmuch as he possesses the 
prescribed qualification ‘A’. The fact 


that he also possesses a further qualifica-. 


tion 'B’, which may be regarded as higker 
qualification cannot render him unquali-~ 
In such a case the question of če- 
ciding whether ‘B’ is a higher qualifica- 
tion does not at all arise. : If a second 
class degree is prescribed as the minimum 
qualification for a post, a person possess- 
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. being with the rule-making 


Such person is undoubtedly. 


-4l 


ing a first: class degree cannot be re- - 
garded as 8 ineligible because such a 
candidate in -addition to securing _ the > 
marks required for obtaining a second 


-class degree has obtained larger number 


of marks. But this principle will not ap- 


- ply to cases where'a Diploma or Certifi- 


cate in a particular subject granted by a 
particular institution is prescribed as the 
minimum qualification for the post and 
the candidate has not- acquired any such 
qualification. but has obtained a degree in 
the same subject from another institu-- 
tion. But, if ‘A’ is the prescribed quali- 
fication and the candidate does not possess 
the said qualification 'A’, but possesses 
‘B’ qualification, the question that may 


the qualification ‘B’ possessed by the 
candidate is higher than the qualification 
‘A’. In such a situation, it is not. open, 
for the Public Service Commission ` to 
embark upon an investigation of the 


“question as to whether the qualification 


‘B’ possessed by the candidate is higher 
than the prescribed qualification ‘A’ in- 
asmuch. as such power is not conferred on 
the Public Service Commission. . The 
power of prescribing the qualification 
authority, 
it not having prescribed ‘B’ as one ofthe 
qualifications for the post, the said qua- 


lification . cannot be taken into consid- 
eration. 
As the qualifications - are prescribed 


having regard to the needs and require- 
ments of the particular post, it cannot 
be said that a higher academic qualifica- 
tion is necessarily a higher qualification 


“from the point of view of the require- 


ments of the concerned post. If the rule 
making authority intended that the Pub- 
lic Service Commission. or the Selecting 
authority should take’ into consideration 
higher qualifications, it would have so 
provided. 

The Public Service Commission has to 


- ascertain whether the candidate for re- 


cruitment to a particular post possesses 
the qualification prescribed for that post. 
If the candidate does not possess the 
qualifications that are prescribed by the 
rules, the question as to whether some 
other qualification’ possessed by the candi- 
date is higher or not does not arise for 
consideration. 


S. G. Doddakale Gowda, Govt.’ Pleader, 
for Appellants; S. Suresh S. „Joshi, for 
Respondent. i 


LX/AY/G733/80/LGC 
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-AIR 1981 NOC 90 (KANT.) 
K. A. SWAMI, J. 


M/s. Mayura Traders, Mandya, Peti- 


tioner v. State of Karnataka and others; 


. Respondents. 


1981. 


- Essential Commodities Act -(10 of 1955), ; 


Ss. 6A, 6B — Food grains in .godown: ‘of 
X seized and godown locked up pending 
proceedings against X — Application ` to- 
release the food grains cannot be granted 
pending the proceedings but X allowed’ te 
remove his other articles not covered by 
the orders issued under the Act — Pre-. 


vention of such removal by ‘sealing the 


godown is arbitrary and illegal. 
Yoganarasimha, for M/s. Sinha and Co. 


_for ` Petitioner; ` Venkatachaliah, ‘Govt. 
- Pleader, for. Respondents, fi 
C¥/DY/B333/81/KNA Sa othe, 

_ AIR 1981 NOC 91 (KER) oi 

U. L. BHAT, J. - i 


` Michael, Petitioner v. _ Vironi and an- 
other, Respondents. f 

C. R. P. No. 2616 of: :1978-J, DJ- 2-3- 
1981. 

(A) Kerala Land Reforms Act (1 of 
1964), S. 103 — Revision under, by land 
owner — Concurrent finding: of fact of 
two tribunals regarding status of respon- 
dent as kudikidappukari — Finding based 
on consideration of oral and documentary 
evidence —-Cannot .be challenged in re- 
vision under S. 103 — Mere fact that res- 
pondent did not examine herself — Not 
sufficient to negative the. : finding. ’ (Civil 
P. C. (1908), S. 115). 

(B) Kerala Land Reforms Act (1 of 
_ 1964), Ss. 80-A -(4), 2 (25) — Purchase of 

kudikidappu (land) by. kudikidappukaran 
— Application for — Computation of ex- 
tent of landowner’s land liable to be pur- 
chased — Suitability of land. for con- 
struction of homestead — Not a relevant 
factor for consideration — Entire land in 
possession of land owner has to :be taken 
into consideration. 

The intention of legislature behind Sec- 
tion 80-A (4) could only have been to pro- 
tect the interests of smaller among -the 
holders by limiting loss of their land. In 
this view, the qualification of being suit- 
able for. construction of a homestead can- 
not be a relevant factor in considering the 
extent of land in their possession. Under 
these-circumstances, in computing the ex- 
tent of land for the purpose of S. 80-A 


Writ Pen.. No. 22830 of 1980, D/- 9- 4- 


ALR, 


(4) of ‘the Act the entire land in posses~ 
sion of the landowner is to be taken into 
consideration: Therefore, nilam or the 
site of- -buildings or tanks or water courses 
cannot be `èkxcluded. > iz. 

Iñ considering: the limit- of land which a 
person‘ čan possess in order to retain the 
status of a kudikidappukaran | under: Sec- 
tion -2 (25) of the Act, it is specifically 
enjoined. therein that- land on which he 
could’ erect ‘a homestead alone can. be 
taken into consideration. That is becáuse 
the concept of kudikidappukaran is based 
on the hut or homestead. The same can- 
not arid is not intended to” apply. to the 


‘ease of a landholder who is liable to make 
.over land to a kudikidappukaran under 


Section 80-A of the Act. If the Legisla- 
ture intended that the “land” for the pur- 
pose of Section 80-A (4) is only land on 
which’ a homestead could be erected, it 
would have been’ very easy to incorporate 
such an element’ in the scheme of Sec- 
tion 80-A (4) of the: ‘Act. That has not 
been done. The reason why it has not 
been done is obvious;! the legislative jin- 
tent was that the entire land in the pos- 
session of the landowner has to be taken 


into’ consideration in ‘computing the ex- 


tent in his possession and not merely the 
land on which he could erect:a home- 
stead. 


DY/ DY/B774/81/VCD/ DVT 


AIR 1981 NOC 92 (KER.) 
K. K. NARENDRAN, J. 


A. P: Sankara Wariyar, Petitioner’ v; 
President, North Malabar District Co- 
operative Supply and. Marketing: Society 
Ltd. Calicut -and others, Respondents. 

O. P. No.: 418 of 1979-N. D/~ 12-1-1981, 

(A) Kerala Co-operative Societies. Act 
(21 of 1969), S. 69 — Reversion of em- 
Ployee of Society under its bye-laws — 
Reference to Registrar — _Bye-laws have 
no statutory force — (Order of reversion 
cannot: be interfered with by Registrar. 


Where the dispute ' that was pending 
before the Registrar in the arbitration 
references was whether the reversion . of 
the Manager of the ‘Co-operative Society 
as Inspector was in’ accordance with bye- 
law No. 13 (b) ‘of. the | special bye-laws ‘of 
the Society; however -the bye-laws*-fram- 
ed by the Society: had not got the. status 
of statutory rules, neither the civil Court 4 
nor the Registrar would have jurisdic- 
tion to interfere with the-orders of rever- 
sion challenged in the dispute as pers 
was no: statutory violation. ` : 

| 


{ 


7 


ay’ 


‘a 


1981 - 


(B) Kerala. Co-operative Societies Act 
(21 of 1969), Ss. 82, 69 (4) — Order under 
S. 69 (4) by Registrar — Appeal against 
to Tribunal — Not maintainable. 


T. R. G. Warrier and Sebastian “Davis, | 


for Petitioner; K. P. Radhakrishna Menon, 


K. K. Ravindranath and Govt. tai 


for Respondents. , 
BY/CY/B23/ 81/VNP/SSG 


AIR 1981 NOC 93 (MADH. PRA.-G. B.) | 


= 1981 Jab LJ 203. 
H. G. MISHRA;. J. “Ft 
Vidhayaram, Appellant -v: ‘Devial, Re- 
spondent. ~~ 
Misc. Appeal No. 35 of 1980, D/- 22-8- 
1980. 
(A) Succession ‘Act (39 of 1925), Ss: 213, 


57 (a) (b), 218 —. Will executed by” Hindu | 


— Not covered by S. 57 (a) (b) — Appli- 
cation by legatee for grant of probate — 


Cannot be refused by Court on proof of : 


factum of execution of will. - 


On reading of S. 213 (2) with s. 57 the 
position which emerges is that so long as 
a particular will executed by a Hindu, is 


not covered by Cis. (a) and (b) of S. 57. 


the question of application of S. 213 (1) 
does not arise and accordingly a person 
who sets up a will which does not fall 
within cls. (a) and (b) of S. 57 can estab- 
lish his right as legatee in any Court of 
Justice without obtaining a probate. To 
put it differently, obtaining of probate in 
such a case is optional but to say that-it 


is optional for such a person to apply for - 
grant of probate does not mean that if he - 


elects to apply for grant of probate then 


the Court can refuse to grant it when the - 


will has been duly proved and is the last 
will of the testator. In this case on the 


finding that the will has been duly prov- . 


ed and is the last will of the testator grant 
of probate is obligatory. 1978 MPWN 86, 


Disting. AIR 1945 Nag. 237, AIR 1961 Raj 


40; AIR 1968 Punj 108,. Rel. on. 

(B) Succession Act (39 of 1925), S. 63 
— Evidence Act (1 of 1872), Ss. 45, 68 — 
Execution of will — Proof — Opinion of 
Handwriting Expert — Cannot prevail 
over direct evidence of persons who at- 


' tested the document in question and whose 


testimony is found reliable. AIR 1933 Lah 
885, Ref. 


Miss Kusum Shinde, for Appellant; K, 


-N. Gupta, for Respondent, 


AY/BY/A113/81/AS/SSG 





Notes of -Cases 93-94 


. Writ petition — -Findings- 
Court below found correct — High Court 
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AIR 1981 NOC 94. (MADH. PRA.) 
(INDORE BENCH) © 
f ‘J. P. BAJPAI, J.. 
Chironjilal, Petitioner v. Bhura . and 
others, Respondents. - 


Mise. Petn. No. 65 of 1977, D/- 4-1- 
1980. 
- (A) M.. P. edk Jati Evam Jan 


Jati Rini Sahayata Adhiniyam (12 of 1967), 
S. 2 (4) — Transaction in the colour. of - 
sale deed: — Parties not intending it to be 
operative as deed: of sale — Possession of 


property ‘sold not given to transferee even 


after execution of deed — Transaction is 
not a sale, but a nominal one by way of 
coliateral security for recovery of loan 
and interest. ; ; 

(B) M. P. Anusuchit Jati Evam Jan Jati 
Rini Sahayata Adhiniyam (12 of 1967), 
Section 13 — Debt Relief Court — Powers 
of — Court can hold enquiry and ascer- 
tain real nature of transaction. 

The Debt Relief Court has powers to 
hold an enquiry for ascertaining the real 
nature of the transaction and simply be- 
cause a formal deed of sale and a rent 
note are executed, it would not loose its 
jurisdiction to ascertain whether there 
was actually any debt in existence. Other- 
wise the very purpose of the remedial 
statute like the present ‘one would tang 
frustrated. 

(C) Evidence Act. (1872), Ss. 91, 92 — 
Transaction whether a sale of loan trans- 
action — Ascertainment of — Enquiry 
for — Surrounding circumstances and 
subsequent conduct of ‘parties are _ rel- 
evant and can be looked into. (M. P. 
Anusuchit Jati Evam Jan Jati Rini Saha- 
yata Adhiniyam (12. of: 1967), S. 13). 

When the subject matter of enquiry 
happens to.be for ascertaining whether 
certain transaction was a colourable one 
and what was intended to be really acted 
upon was something different under a 
collateral agreement between. the parties 
various surrounding . circumstances ‘and 
subsequent conduct of the parties do be- 


. come relevant and the provisions of Sec- 


tion 91/92 of the Evidence Act do not 
come in wa - 

D) Constitution of India, Art. 226 — 
recorded by 


has little scope- for determining facts by 
re-appraisal of evidence. 

K. S. Vaidya, for ` Petitioner; 
Palekar, for Respondents. ` 


BY/BY/A938/81/VCD/LGC _ 


A P. 
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AIR 1981 NOC 95 (MAD.) 
= 1981 Tax. L. R. 571 
(MADRAS HIGH COURT) 
FULL BENCH 

M. M. ISMAIL, C. J. RAMANUJAM 

© AND SENGOTTUVELAN, JJ. 

Smt. S. Valliammal’ and another, Ap- 
- plicants v. The Commissioner of Income- 
tax, Madras, Respondent. 

. Tax Cases Nos. 581 of 1976 and 994 
to 997 of 1979, D/- 23-12-1980. 

Income-tax Act (43 of 1961), Secs. 49, 
55 and 85 — Estate Duty Act (1953), Sec- 
tion 74 — Capital gains —- Computation 
of — Sale of property by assessee during 
relevant years — Preportionate estate 
duty aitributable to properties cannot 
be deducted. 


R who owned considerable property 
died cn 26-1-1958 leaving behind him 
his wife U and daughter V as his heirs. 
On his death the properties devolved on 
the two persons in equal shares. A parti- 
tion was effected and properties were 
allotted. U adopted A as her son in 1961. 
She later died on 20-8-1964 leaving a will 
bequething all her properties to her ad- 
opied son. During the years in question 
A sold properties and in’ the returns in 
showing the capital gains he had taken the 
cost of acquisition of the capital 
assets at their market value as on 
28-4-1964, the date on which he be- 
came entitled to them under the Will of 
his adoptive mother. He also claimed that 
since the estate duty had been paid con- 
sequent upon the death of R and U the 
proportionate part thereof as was attrib- 
utable to the value of the property sold 
should also be deducted in computing the 
capital gains. The I.-T. Officer held that R 
alone should be considered as the ‘pre- 
vious owner’ and consequently the asses- 
see would be entitled to adopt, as the cost 
of acquisition of the properties sold, their 
value as on 1-1-1954. The alternative don- 
tention was that the proportionate estaie 
duty paid should be considered as cost 
of improvement subsequent to acquisi-, 
tion. 


Held, that the proportionate estate duty 
attributable to the properties sold, could 
not be deducted from the sale considera-~ 
tion either on ground that it represented 
part of the cost of their acquisition or the 
cost of their improvement subsequent to 
acquisition. (1979) 119 ITR 837 (Mad) held 
did not. require reconsideration. 


Notes of Cases 95 


AIL R. 

A got the entire right, title and interest 
in the properties left by U under the will 
executed by her, along with her liability 
to pay estate duty on the properties pass- 
ing on the death of the earlier owner R 
and as an accountable person he also be- 
came liable for the payment of astaie 


duty on the properties passing on the death. 


of U. The subsequent discharge of the 
said two liabilities will not amount to ac- 
quisition of any interest in the assets 
which had already been acquired by him 
as the earlier acquisition by the assessee 


cannot be said to be something short of - 


the full right, title and interest in the 
properties. When U acquired by inherit- 
ance half of the properties held by R on 
his death she got full and complete title 
therein. Likewise, when A got the pro- 
perties under the Will of U, he got full 
and complete title therein. The non-pay- 
ment of the estate duty did not result in 
their getting an imperfect or incom- 
plete title in the property. It is only when 
the title acquired by them is defective. in- 
complete, or imperfect, the cost of mak- 
ing their title complete and perfect can 
be treated as the cost of acquisition. It is 
not, therefore, possible, to treat the estate 
duty paid as part of the cost of acquisi- 
tion as defined in Section 55 (2) of the 
Act. 


Though Section 74 (1) of the Estate 
Duty Act creates a charge on the im- 
moveable properties passing on death for 
payment of estate duty, the assessee’s title 
to the immovable properties ` acquired 
cannot be said to be incomplete or im- 
perfect in any way. The assessee ad- 
mittedly became the full‘owner of the 
assets even before the payment of estate 
duty and on payment of the same, he had 
not acquired any new rights tangible . or 
intangible in the assets or the assets had 
not been physically or otherwise improved 
to any extent. Therefore the estate duty 
paid cannot be taken to be an expenditure 
of a capital nature incurred for perfect- 
ing an imperfect or incomplete title to the 
asset nor can it be treated as an expen- 
diture incurred for making an addition 
to the asset as contemplated by S. 55 (1) 
(b) of the Act. 


BY/CY/B6/ 81/MVI 


1981 . 


AIR 1981 NOC 96 MAD.) 
= (1981) 94 Mad LW. 55 
RAMANUJAM AND SETHURAMAN, J. 
Ponnusamy and others, Appellants v. 
Tamil Nadu State  Wakf Board, Respon- 
dent. 
“Appeal No. 466 of 1976, D/- 22-8-1980. 
Tamil Nadu~ -Court-Fees and Suits 
Valuation Act (14 of 1955), S..25 (a) r. w. 
S. 52 Explanation 1 — Suit for declaration~ 
of title and possession of property — Suit 


` filed by Wakf Board by paying fixed 


Court-fee under concession granted by 
Government — Held fee payable in ap- 
peal being fee “payable” and not ‘paid’ 
in the trial Court defendant in appeal 
could not get concession of fixed Court- 
fee while filing memorandum of appeal. 

K. Ramamurthi, for R. Nadanasabapathi 
and D. Nelson, for Appellants; 5. 


- Hameed Mohideen, for Respondent, 


AY/CY/A370/81/RSK. . 


AIR 1981 NOC 97 (MAD.) 
M. M. ISMAIL, C. J., AND NAINAR 
SUNDARAM, J. 


K. T. Parasuramasami Gounder 
another, Appellants v. 
sioner, Board of Revenue, 
another, Respondents. 


Writ Appeal Nos. 273 and 274 of 1980, 
D/- 22-7-1980. : 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 12 
— Ceiling area — Computation — ‘Ryot- 
wari patta. in respect of land issued in 
1973 under T. N. Act 30 of 1963 — In- 
clusion of that land in final statement — 
Valid in view of legal fiction under Sec- 
tion 50 (3) of T. N. Act 30 of 1963. (T. N. 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act (30 of 1963), S. 50 (3)). 


Where on 2-10-1962, ‘the notified date 
of T. N. Act, 58 of 1961. a person was hold- 
ing 15 standard acres of land which was 
not in excess of ceiling limit, but a ryot- 
wari patta of 3.63'/2 acres: of land was 
granted to him in 1973 under T. N. Act 30 
of 1963, the land covered by the ryotwari 
patta was liable to be included in the final 
statement issued to him under S. 12 of 
the Act 58 of 1961. 

Section 50 (3) of the T. N. Act 30 of 
1963 has created an express fiction that 
independent of the date of the grant of 
ryotwari patta to a person under the pro- 
visions of that Act the patta must be 


and 


Madras and 
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~ deemed to have: been taken effect on 6-4- 


1960. Therefore, such inclusion is legal 
and the concerned person must be deem- 
ed to have held that land on the notified 
date i. e. 2-10-1962 though ryotwari patta 
was allotted in 1973. 


LX/AY/G483/80/AAJS/DVT 


AIR 1981 NOC 98 (MAD. 
ISMAIL, C. J. AND SETHURAMAN, J. 


Special Officer (Town Planning Com- 
mittee) Corporation of ~Council, Madras 
and others, Appellants v. Narayanadas. 
Gupta, Respondent. 

Writ Appeal No. 129 of 1980, D/- 2-4- 
1980. 

Tamil Nadu Town and Country Plann- 
ing Act 1971 (35 of 1972), S. 49 —. Appli- 
cability — Application for building 
licence filed in December 1973, prior to 
coming into force of Act in 1975 — Ap- 
plication disposed of only after coming 
into force of Act — Held as application 
was filed ‘before coming into force of Act, 
S. 49 did not apply. (1930) 2 Mad LJ 39, 
Affirmed. 


B. Rammohan; for Appetianta: 
BY/DY/B13/81/HR/RSK 


AIR 1981 NOC 99 (PAT.) 
= 1981 BLJ 45 


BIRENDRA PRASAD SINHA AND 
M. P. VARMA, JJ. 

Subhash Pandey and another, Peti- 
tioners v. The Chancellor, Magadh Uni- 
versity and others, Respondents. 

Civil Writ Jurn. Case No. 769 of 1980, 
D/- 21-8-1980. 

Bihar Education Code, R. 19 (b) — 
Transitory Moderation Regulation (1979) 
— Result of Final M. B. B. S. revised by 
University Authorities on consideration 
and interpretation of moderation Rules — 
Students who had failed declared success- 
ful — Such students registered as Medi- 
cal practitioners — R. 19 (b) of Code not 
attracted — University- cannot withdraw 
result to disadvantage of such students. 

Where the University authorities after 
fully understanding and scrutinising and 
on consideration and interpretation of the 
Moderation Rules passed by the Acade- 
mic Council revised the result of Final 
M. B. B. S. examination and some of the 
students who had. failed were declared 
successful under the Regulation and these 
students . had got themselves registered 


46 


as medical practitioners it would not be 
open to the University to withdraw the 
result of these students on the ground 
that the moderation rules were wrongly 
interpreted. When on proper application 
of the Regulation the University auth- 
orities declared the candidates as passed 
and the University authorities as “such 
had acquiesced themselves in the uniform- 
ity it world not be open to the Univer- 
sity to annul the results of the students 
when they were registered as medical 
practitioners. Annulment of the results 
on the right or wrong application of the 
Rules of moderation could not be.deemed 
to be a clerical error of tabulation which 
would authorise the University to revise 
the result under R. 19. (b) of the Code 
and in such’ circumstances when. the 
students were registered as medical prac- 
titioners the University could not take 
back the result of success to the hanya 
tage of these students. - 


Amarendra Sharan, for Petitioners; T. 
K. Jha and Rajendra Prasad Singh, for 
Respondents. 


KX/LX/G315/80/SMA/SNV 


AIR 1981 NOC 100 (PAT) 
= 1981 BBCJ (HC) 52 
HARI LAL AGRAWAL. J. 

Beuni Yadav and others, Petitioners v. 
Land Reforms Deputy Collector, Madhu- 
bani and others, ‘Respondents. 

- Civil Writ Jur. Case No. 3682 of 1979, 
D/- 24-7-1980. 

Bihar Tenancy Act (8 of 1885}, S. 48-5 
— Claim of bataidari rights — Initiation 
of proceeding — Satisfaction of - Deputy 
Collector ‘that a ‘prima facie case exists 
is. condition precedent. 

Under the provisions of the Act nes 
an application is madè claiming bataidari 
tights the Deputy Collector has to ap- 
ply his mind and initiate proceedings 
only after he feels satisfied that a prima 
facie case exists calling for an investiga- 
tion of the dispute. AIR 1979 Pat -259 
(FB), Rel. on: sora = 
- It is- well settled that even where.‘ a 
particular statute ‘vests power -in a pår- 
ticular authority to initiate or not to ini- 
tiate a proceeding on its own opinion, 
still it can ‘be shown that those. circum- 
stances do not exist or that they are such 
that it is impossible for any ‘one to form 
‘an opinion therefrom;.suggestive of the 
aforesaid things: - 


Notes of Cases 100-102. 


‘In other words, ‘the 


A.LR. 


opinion can be challenged on the ground 
of non-application of mind or perversity, 
or on the ground that’ it was formed on 
collateral grounds and was beyond the 
scope of the statute. 


Where, however, an order has been 
passed in a previous. proceeding rightly 
or wrongly made, the ;order, would, un- 
less upset by any - higher ‘authority, be 
operative and binding :on the parties, 

Yogesh Chandra Verma, for Peti- 
tioners; Chunni Lal, Govt, Pleader. No, 5, 
for Respondents. 
JX/LX/F264/80/KNA 

i ty 





AIR 1981 NOC 101: (PAT) 
= 1981 BLJR 37 
S. ALI AHMAD AND M. P. VARMA, JJ. 

Rajeshwari Devi, Appellant v. Keshari 
Devi and others, Respondents. 

A. F. O. D. No. 129 ‘of 1966, D/- 22-5- 
1980. 

Succession Act (39 of 1925), S . 218 — 
Grant of letters of Administration — In- 
ordinate delay of 17 years in filing ap- 
plication after death-of Testator-— De- 
position of witnesses to ‘will. not trust- 


- worthy — Genuineness of signature of 


testator on ‘will’ doubted by handwrit- 
ing expert examined’ by defendants- 
objectors — Expert examined by plain- 
tiff admitting difference between the 
writings on the disputed will and the 


‘undisputed document. Held, that it could 


not ‘be said that the ‘will’ was executed 
by testator — No letters of Administra- 
tión granted. 

R. S.: Chatterjee, R. N. Mishra and 
Savitri Mishra, for ‘Appellants; K. D. 
Chatterjee, C. B. Sahay 
Brajendra Nath, for Respondents, - 
HX/TX/E395/80/VNP/SNV. 

sa Sa 
d 

` ATR 1981 NOC! 102 (PAT 
SHIVANUGRAH, NARAIN, J, 

Inar Hazara, Appellant v. Rambriksha 
Hazara and. others, Respondents. . 

A. FE: A. D. No. 299 of 1976, D/- 6-5- 
1980. ie 

(A) Bihar Land Reforms Act. (30 of 
1950), S; 4 — Bihar Tenancy Act (8 of 
1885),-S. 5 (2) — Expression ‘Raiyat? —~ 
Meaning of — Purpose of tenancy should 
be for personal cultivation of the -lands 


and Kumar 


Tan 


1981 


only and not for collecting rent or bring- 
ing it under cultivation by establishing 
tenants on it — Such tenants are raiyats 
and such land is saved from vesting in 
state of Bihar. i l 


When a service tenure consists of grant 


of land burdened with service, the 
grantee must be regarded as a tenant of 
the grantor. 


.. Where the grant of Goraiti (village 
watchman) Jagir was enjoyed by the an- 
cestors of the plaintiffs and defendants 
by. personally cultivating the lands and 
thereafter by the plaintiffs and defen- 
dants, it became the absolute grant of 


land burdened with service and thus it- 


would not be a mere grant of an office 
to be remunerated by the use of the land 
and such tenure-holders would he con- 
cluded as ‘raiyats’ of the lands and their 
interest in the land would subsist in spite 
of the vesting of the estate, in-which the 
lands were comprised, in the: State of 


Bihar. The interest of a raiyat or under. 


raiyat in the land is expressly saved 
from vesting by S. 4 of Bihar Land Re- 
forms Act, 1950.. 


(B) Bihar Land Reforms Rules (1951), 
R. 7 (b) —— Application under — Scope 
— Order of determination of rent postu- 


lates only an existing settlement of lands - 


— No fresh settlement can be claimed 
after estate, in which suit lands were 
comprised, vested in the State of Bihar. 
(Bihar Land Reforms Act (30 of 1950), 
Section 4). 


The order determining the fair and 
equitable rent upon an application under 


.R. 7 (b) cannot, in the absence of any- 


thing more, amount to an order settling 
the lands in respect of which the rent is 
determined with the person whose ap- 


. plication is allowed. Such determination 


of rent is made only of land “as may be 
deemed to have been settled by the 
State”. An order of determination of rent 
upon an application under R. 7 (b) there- 
fore, postulates an existing settlement of 
the lands in favour of the person on 
whose application the rent is being deter- 
mined. 

Thus, there could not be a fresh settle- 
ment in favour of a person, after the es- 
tate in which the suit lands were com- 
prised, vested in the State of Bihar. 


(C) Civil P. C. (1908). S. 100 — Grant 
of Goraiti Jagir — Finding that grant was 
burdened with service — Finding of fact 
— No interference in second appeal. 
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(Bihar Land Reforms Act, (30 of 1950), 
S. 4). AIR 1929 Pat 587 and AIR 1949: Pat 
85, Rel. on. . 


Vishwanath Prasad and! Prem Kumar 
Verma, for Appellant; Mathura Nath Roy: 
for Respondents. me 


CY/CY/B282/81/AAJ/DVT 


‘AIR it NOC 103 (PUNJ. & HAR.) 
= 1981 Lab. I. C. 413 
FULL BENCH 


PREM CHAND JAIN, D. S. TEWATIA. 
AND HARBANS LAL, JJ. 


J. S. Chopra and others, Petitioners. 
v. The Union of India and others, ` Re- 
spondents. 

Civil Writ Petn. No. 3363 of 1979, D/- 
8-5-1980. 

Indian Administrative Service (Ap-: 
pointment by Promotion) Regulations 
(1955), Regns. 6 (iii), 7 &5 — Provisions: 
of Cl. (iii) of Regn. 6 are directory in 
character — Public Service Commission: 
can frame its own rules and regulations ` 
for its internal functioning — (Constitu- 
tion of India, Arts. 318,-320). 


The provisions of clause (iii) of Regn. 6 
are directory in nature. (1980), 2 Serv. 
LR 309 (Punj & Har), Approved. 

All the members of the Union Public 
Service Commission need not necessarily: 
in a meeting consider and approve the 
Select List, in terms of regulation. 1, 
prepared by the Selection Committee in: 
terms of regulation 5. Though the rel- 
evant provisions of the Constitution i. e- 
Arts. -318 and 320, do not authorise in 
terms the Commission te frame its. own 
rules and. regulations/procedure for the 
regulation of its internal functioning, 
every autonomous body of the nature: of 
the “Commission” has the inherent juris- 
diction to regulate its functioning, as. 
also devise modes and methods for effec- 
tive discharge of. its functions so long 
the same do not militate against any 
express provision of law. The relevant. 
constitutional provisions do not indicate 
that the Commission has to take its. de~ 
cision when meeting in a bady or . by 
circulation. In the circumstances, taking 
into consideration the nature of the 
decision that it has to take, it is open to 
the Commission to devise its own. pro- 
cedure for taking such decisions. In the 
given ease, the procedure adopted for 
taking decision by circulation cannot be 
said to be one, which either in law or im 


- 
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principle would militate against, any con- 
stitutional provision. In the circum- 
stances, the decision in the present case 
in regard to the Select List in question 
would be taken to be the decision of the 
Commission in terms of regulation 7. 

The fact that by a latter novification 
in the year 1979, Clause (iii) of regula- 
tion 6 had been deleted would show 
that, in fact, the said provision had be- 
come redundant after the amendment 
of sub-regulation (4) of regulation 5 and 
‘that it remained part of regulation 6 in 
between either for the reason that, per- 
haps, by inadvertence, it escaped atten- 
tion of the authors of the amendment 
or (taking a more charitable view) that 
the said provision was spared amend- 
ment earlier for the reason that in case 
the Selection Committee had recorded 
any additional reasons on account of any 
circumstance in addition to the service 
record of a given Officer having weighed 
with it, then the Committee was not 
prohibited from giving additional reasons 
in that regard and if it gave such ad- 
ditional reasons, then it was orly natu- 
ral that it should have been required 
to be conveyed to the Commission ‘and 
clause (iii) was intended to serve the 
said purpose. 

Further. it cannot be said that amend- 
ed provision of sub-regulation (4) of 
Regulation 5, read with regulation 7. 
leaves any scope for arbitrariness in the 
finalisation of the Select List on the 
basis of the ‘service records’ of the can- 
didates. The amendment of sub-regula- 
tion (4) of regulation 5 does not leave 
anything to subjective satisfaction of che 
Selection Committee. It has to confine 
to the ‘service record’ of each candidate 
and then decide as to who out of them 
is ‘outstanding’, ‘very good’, ‘good’ or 
‘unfit’. If in a given case, it takes into 
consideration anything outside the ser- 
vice record of the officers concerned 
without giving its reasons or without 
` furnishing such reasons, if any, to the 
Commission, and if its categorisation of 
the candidates does not accord with their 
‘service record’, then the Commission. 
which has to confine itself to the ‘service 
record’ for considering the merit of the 
candidates, would certainly modify the 
Select List and bring it in accord with 
the comparative service record of. the 
candidates. . 

J. L. Gupta, with Pardeep Gupta for 
Petitioners; Bhoop Singh, Addl. Advocate 
‘General (Haryana) (for Nos. 3, 4), M. 


A.I R. 


R. Agnihotri, (for Nos. 5 to 8) and Kuldip 
Singh, Bar-at-Law (for Nos. 1 and 2), for 
Respondents. 


AY/AY/A311/81/LGC 


et tit eras 


‘AIR 1981 NOC 104 (PUNJ. & HAR.) 
S. S. SANDHAWALIA, C. J., 


Swaran Dass, Appellant v. Shiromani 
Gurudware Perbandhak Committee, Am- 
ritsar, Respondenż. 

F. A. F. O. No. 315 of 1971, D/- 24-2- 
1981. 


Sikh Gurdwaras Act (Punjab Act 8 of 
1925), Ss. 2 (4) (iv) and 8 — “Hereditary 
office-holder” — Who is — Clear aver- 
ment in petition under S. 8 of the rel- 
evant specific rule of descent necessary 
— Averment of usage of succession from 
Guru to Chela held not sufficient where 
pelitioner was alleged to have succeeded 
to his chela-bhatija as chacha-guru. 


Mahant G had two chelas S and M. 
After the death of G, S succeeded as 
Mahant. S had no chelas. Hence after his 
death M succeeded him. M filed the in- 
stant petition under S. 8. In respect of 
his locus stand}, he averred in his peti- 
tion that the succession was from guru 
to chela. The question was whether such 


a pleading ahout the succession would 
cover the alleged succession by M as 
Gurubhai so that evidence thereabout 


may be looked into. The petitioner argued 


that succession by chacha-guru after 
a bhatija-chela was implicit in his 
plea of succession from guru to chela. 


The argument was held not maintainable. 
The petitioner was consequently held not 
to be a hereditary office-holder and his 
petition under S. 8 was held incom- 
petent. (AIR’ 1976 Punj and Har 130 
(FB) and AIR 1978 Punj and Har 273 and 
ILR (1979)2 Punj 121 (FB) and F. A. O. 
No. 2 of 1965, D/- 23-10-1969, (Punj) and 
F. A. O. No. 77 of 1965, D/- 25-9-1975 
(Punj), Followed). 


l Tehal Singh Mangat, for Appellant; 
Narinder Singh, for Respondent, 
DY/DY/B761/81/WNG Pons 


wi 


-. clause (b). 


1981 


AIR 1981 NOC 105 (ALL.) 
= 1981 All L. J. 484 
FULL BENCH 
SATISH CHANDRA, C. J., R. B. MISRA, 
GOPI NATH, R. M. SAHAI AND 
K. M. DAYAL, JJ. 

Dwarika Singh, Petitioner v. Deputy 
Director of Consolidation, U. P., Mainpur, 
Respondents. 

Civil Misc. Writ No. 122 of 1971, DJ- 7-1- 
1981. 


(A) U. P, Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 21 (1) b, 
3 (26) — Interpretation of S. 21 (1) h) — 
Benefit of S. 21 (1) (h) whether available to 
successor-in-interest of a land-holder who 
was entitled to benefit of Section 21 (1) (h) 
~~ Term ‘land-holder’, meaning of. 1970 
All LJ 476 (ŒB), Overruled. (U. P. Tenancy 
Act (17 of 1939), 3 (11)); (interpretation of 
Statutes). 


Per majority— (Gopi Nath and R. M.‘ 


Sahai, JJ. contra) 

The benefit of Section 21 (1) (h) of the 
U. P. Zamindari Abolition and Land Re- 
forms Act is available to the land-holder on 
the date of vesting, if the same land-holder 
or his predecessor existing on the material 
dates was a person of persons belonging to 
one or more of the classes mentioned in sub- 
section (1) of Sec. 157. 1970 All LJ 476 
(FB), Overruled. (Case Law discussed). 

The scheme of Section 21 (1) (h) is new 
and different than the provisions of the pre- 
viously operating Tenancy Acts. The pro- 
visions with regard to disabled Jand-holder 
of the previous Tenancy Act hence afford 
no guidance to a correct interpretation of 
The thrust of clause (h) is on 
the land-holder being a disabled person on 
the material dates. Whe factor whether the 
land-holder who is in existence on the date 
of vesting was a disabled person on the 
material dates as well as the aspect whether 
he himself was the land-holder on the mate- 
rial dates, were both considered by the 
Legislature to be immaterial and irrelevant. 
Clause (h) will apply where the land-holder 
on the material dates was a disabled person. 
The person or persons who is or are landa 
holders on the date immediately preceding 
the date of vesting, need not be the same 
person or persons who let out the land. 
They need not be the persons who were the 
land-holders on the material dates, They 
need not be disabled persons. 
holder on the material dates, was a disabled 


1981 A.I. R. Notes/4 (1) VIE 
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If the land-. 
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person or where more than one land-holder 


. existed on the material dates then all of 


them were on those dates disabled persons, . 
clause (h) would apply. : 

The term ‘land-holder’ has not been . 
defined in the Zamindari Abolition Act. By 
virtue of S. 3 (26) the term ‘land-holder’ 
shall have the same meaning as assigned to 
it in the U. P. Tenancy Act, 1939. The 
term ‘land-holdes’ was defined in Cl. (11) of 
Secticn 3 of Tenancy Act. In the result, 
the expression “land-holder” used in the 
Zamindari Abolition Act shall be deemed to 
include the predecessors and successors in 
the right, title and interest of the land- 
holder. In view of this statutory provision, 
no violence need be done to the meaning 
of the word “land-holder” occurring in 
Cl. (h) of Sec. 21 (1). In this natural mean- 
ing it includes the predecessor or successor. 
The purpose of the deeming clause in Sec- 
tion 3 (i) of the U. P. Tenancy Act is that 
the right and liabilities of the title holder 
will equally apply to his predecessor-in-inter- 
est. In this view of the matter, if the term, 
‘land-holder’ is deemed to include the pres 
decessor-in-interest there is no escape from 
the conclusion that identity of the same 
land-holder is not essential on the date of 
vesting. The words of the S, 21 (h) do not 
warrant such a conclusion. Whe first and 
primary rule of construction is that the in- 
tention of the Legislature must be found in 
the words used by the Legislature itself. 
The question is not what may be supposed 
to have been intended but what has been 
said. If the words have plain meaning, the 


‘Courts are not to busy themselves with sup- 


posed intention op with the policy under- 
lying the law. 


Section 21 (1) was amended by Amending 
Act 20 of 1954. Whe only change brought 
in by the Amending Act No. 20 of 1954 
was that in order to get the benefit of Sec- 
tion 21 (1) (h), the Iand-holder or if there 
are more than one Iand-holder, all of them 
were disabled on the date of letting or oc- 
cupation and on the 9th April, 1946, if the 
letting op occupation had been done before 
9th April, 1946. Disability on the date im- 
mediately preceding the date of vesting was 
done away with. ; 

@®) Precedents — Stare decisis — Princi- 
ple of. 

Per R. M. Sahai, J.— 

The principle of stare decisis is based on 
expediency and public policy. A departure 
from settled law should be made only if the 
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interpretation accepted as good for 
years results in grievous wrong. 


Per R. B. Misra, J.— 

It is true that the Courts must always 
` hesistate to overrule decisions, which are 
not manifestly erroneous and mischievous 
which have stood fop many years unchal- 
lenged and which from their nature may 
reasonably be supposed to have affected the 
conduct of a large portion of the commu- 


long 


nity in matters relating to rights of property. - 


If, however, the earlier decision has been 
given in utter oblivion of a particular pro- 
vision, the decision cannot be allowed ‘to 
stand merely on the principle of stare decisis. 
S. P. Srivastava, for Petitioner; 
Srivastava, -for Respondent, 


CY/DY/B537/81/LGC a eae 


AIR 1981 NOC 106 (ALLJ 
DEOKI NANDAN, J. 

Shankar Lal and others, Appellants v. 
Panna Lal and others, Respondents. 

Second, Appeals Nos. 2064 and 2694 of 
1972, D/- 20-1-1981. 

Hindu Law — Alienation — ‘Alienation of 
‘property by widow for meeting expenses of 
her maintenance as against heirs of last 
“male owner is valid for having been made 
‘for legal necessity. 

_ LN. Saxena, for Appellants; B. N. Agar“ 
wal, for Respondents. 


BY/DY/A975/81/MBR 


AIR. 1981 NOC 107 (ANDH. PRA) 
ALLADI KUPPUSWAMI, C. J. AND | 
RAMANUIULU NAIDU, J. 

V. Vijaya Prasada Rao, Appellant v. State 
fransport Appellate Tribunal, Hyderabad 

and others, Respondents. 

Writ Appeal No. 93 of 1981, D/- 3-3-1981. 

(A) Motor Vehicles Rules, R. 212 (ii) (a) 
(vi) — Applicant having temporary permit 
~- This does not make him ineligible for 
being awarded marks under the head of 
Sector qualification’. AIR 1975 SC 818, 
Foll. 

(B) Motor Vehicles Rules, R. 212 (ii) (a) 
di), Proviso — Applicability — Party coü- 
tending that under the above proviso other 
party is not entitled to marks under the head 
of ‘sector qualification’ which he is ordi- 
narily entitled to — Burden. is on him to 
~ show that the other party comes under the 
proviso — Party not placing any evidence 
, to discharge that burden — Proviso held 
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K C. 


-17 (2) and 17 (2-A) 


for 


ALB. 


not applicable — Other party held entitled 
to marks under ‘sector qualification’. 

(©) Constitution of India, Art. 133 — 
Leave to appeal to Supreme Court — Case 
involving no substantial question of law of 
general importance — Leave would not be 
granted. 


M. V. Ramana Reddy, for. Appellant; 


E. P. K. Sikhamani, for Respondent. No. 3. 
DY/EY/C148/81/AAJ/DHZ i 


AIR 1981 NOC 108 (CAL) a 
= (1981) 1 CaL L, J. 227 oe A 
B. N. MAITRA, J. 
Anil Kr. Ghosh, Petitioner v. Manick Lal 
Manna and others, Opposite Parties. 
<C. Oy No, 4083 of 1980, D/- 22-1-1981. 
- West Bengal Premises ‘Tenancy Act (12 of. 
1956), Ss. 17 (4), (2), (3) amd 17 (2-A) — 
Applicatidus by tenant onder S. 17 (D, 
Munsifi deciding 
applications under S. 17 (2) and 17 (2-A) 
holding that tenant was 
payment of rent — Issue as to relationship 


. of landlord and tenant left open for final 


hearing — Tenant failing to deposit rent 
morth by month — Application by Landlord 
for striking ouf defence Held, Munsiff 
made jurisdictional error in allowing appli- 
cation by leaving the dispute as to relation- 
ship open — Since Court had left that issue 
open, it was not mecessary for tenant to 
raise it afresh. -AIR 1979 Cal 218, Rei. on, 
(Civil P. C. (1908), S. 115). ° 

R. N. Mitra and Amiya Kr. Chatterjee, 
Petitioner; Sudhis Das Gupta and 
Prabir Kr. Samanta, for Opposite Parties. 


DY/EY/B808/81/AKI ones 


AIR 1981 NOC 109 (CALY $ 
B. N. MAITRA, J. a 


Ananta Kumar Saha, Appellant v. 
Kumar Biswas, ‘Respondent, 

A. F. A. D. No. 1552 of 1972, Dj- 
1981. i 

Bengal Tenancy Act (8 of 1885), s. 180 
— Person holding land in utbandi system — 
Does not become occupancy tenant — His 
heirs not competent to pass any title in the 
land — Suit for possession based on utbandi 


Ajoy 


6l- 


„right — New case of settlement cannot be 


set up. (Civil P. C. (1908), O. 6, R. 2). 

` A person occupied certdin land in utbandi 
system. He had no right of a raiyat or of 
an occupancy raiyat in the land. On his 
death, his sons sold the land to the plaintiff 


not defaulter in . 


A 


. Possession of residence, the tenant had 
up a Will in order to show that the residen- 


1981 Tni 


who filed a suit for declaration of title and 
recovery of possession. 

Held that plaintiff's suit could not be 
decreed. The only case made out in the 


„plaint was that the father of the transferees 


occupied the land in utbandi system. In 
view of Section 180 he could not become 
an occupancy raiyat. In the circumstances 
the plaintiff could not be allowed to set up 
a new case of settlement. If a case is not 
made out in the plaint, evidence to support 
such case cannot be allowed. 

Manindra Nath Ghosh and Mahadev 
Ghosh, for Appellant; Ranjit Banerjee, 
Anath Nath Mondal and Susanta Kumar 
Kundu, for Respondent, 
BY/DY/A856/81/DVT 


AIR 1981 NOC 116 (DELHD 
SULTAN SINGH, J. 

Vardesh Chander Channa, Appellant v. 
Prem Nath and others, Respondents, | 

S. A. O. No. 175, of 1977, D/- 19-2-1981. 

(A) Civil P. C. (5 of 1908), S. 103 — 
Second appeal —- Power of High Court to 
determine issue of fact — Extent. (Delhi 
Rent Control Act (59 of 1958), S. 39). 

Section 103 of Civil P. C. confers power 
on High Court to decide questions of facts 
in Second Appeal even in cases where the 
facts have not been decided by the lower 
appellate Court. Thus, in an eviction peti- 
tion on the ground 
acquired vacant possession of residence 
within the meaning of S. 14 (1) (h) of the 
Rent Act, although the Tribunal has not 
expressed its opinion on the question of fact, 
whether the tenant has or has not acquired 
vacant possession of residence, the High 
Court in second appeal has power to decide 
such question, when the evidence on record 
is sufficient for the decision of that question. 

(B) Civil P, C. (5 of 1908), Ss. 100, 101 
—- Second appeal — Subsequent. event 
Can be taken note of. (Delhi Rent Control 
Act (59 of 1958), S. 39). 

Where in an eviction application filed on 
ground that the tenant had acquired vacant 
set 


— 


tial house newly built up by the deceased 
mother of tenant was not inherited by him, 
the High Court in second appeal can take 
note of the subsequent decision of a District 
Judge in a separate proceeding under the 
Succession Act that the Will in question 
was not a genuine Will. 

(C) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) h) — Eviction on ground that 


that the tenant has- 
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tenant -has- acquired vacant possessiu of an- 
other residence — Tenant having legal- right | 
to occupy that vacant , premises He 
would be deemed to have acquired vacant 
possession of such premises within the mean- 
ing of Cl. (h) — He is not entitled to pro- 
tection. 

The purpose of Section 14 (1) (b) is not 
to protect tenant if he has legally acquired 
another residence as of right. A tenant 
acquires vacant possession of a residence, if 
he has a right to move in the premises legal- 
ly acquired by him and lying vacant. In 
other words, if vacant possession of the pre- 
mises is available to a tenant and he has a 
right to occupy the same, it would mean 
that he has acquired vacant possession of 
the residence within the meaning of Cl. (h). 
Thus, where the tenants had legal right to 
occupy the premises which they had inherit- 
ed from the deceased mother, and the said 
premises were lying vacant at the time of 
inheritance and thereafter, the tenants were 
not entitled to protection under the Ast. 
They could not be heard to say that they 
had not acquired the vacant possession of 
the property left by their deceased mother. 
It was immaterial that such premises were 
not suitable or sufficient for the require- 
ments of all the tenants. 

Ishwar Sahai with G. N. Aggarwal, for 
Appellant; F. C. Bedi, fop Respondents, 


CY/CY/B234/81/VCD/LGC 


— 


. AIR 1981 NOC 111 MELHD 
' = 1981 Rajdhani LR 195 
SULTAN SINGH, J. 

Chhabli Das Gupta and another, Appel- 
lants v. Smt. Paryagwati, Respondent. 

S. A. O. No. 230 of 1980, D/- 29-1-1981. 

Delhi Rent Control Act (59 of 1958), 
S. 15 (1) — Tenant could deposit rent even 
beyond time — Rent already deposited could 
not be again asked to be deposited under 
S. 15 (1). 

Since the tenant could tender or deposit 
rent even beyond two months of the notice 
and there was no need for an order of the 
Court to make such deposit, in a proceed- 
ing for eviction for default in payment of 
rent the tenant could not under S. 15 (1) 
Delhi Rent Control Act be directed to pay 
or deposit the rent once again, The amount 
already deposited or paid by the tenant 
ought to be given credit to. 

D. P. Gupta, fo» Appellants; S. L. Bhatia 
with C. L. Itorora, for Respondent. 


CY/EY]B241/81/TVN 





z 


if 


‘what should not be allowed. 
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AIR 1981 NOT 112 (GUI) - 
S. H. SHETH AND S. L. TALATI, 3. 


P. G. Textile Mills Limited, Raroda, Peti- 
tioner v. Baroda Municipal Corporation and 
another, Respondents. 

Special Civil Appin. No. 2033 of 1979, 
D/- 11-4-1980. 

(A) Gujarat Municipalities Act (34 of 
1964), S. 275 (1) (w) — Bye-laws 9 (9), 9 (10), 
11 and 12 — Bye-laws regulating inflow of 
frade effluents are not ultra vires Seç- 
tion 275 (1) (w). 

Under Sec. 275 (1) (w) of Gujarat Act 
(34 of 1964), the Municipality was empower- 
ed not only to construct and maintain the 
drains and sewers but to control them as 
well. The control of drains and ~ sewers 
clearly envisages what should be allowed to 
pass through the drains and sewers and 
‘That is the 
only aspect of control which is material, so 
far as the drains and sewers are concerned. 
It is wrong to say that control of drains 
and sewers would not embrace within their 
fold regulation of inflow of trade effluents. 
Jf control does not envisage the regulation 
of inflow of trade effluents, it would mean 
that whereas the Municipality would go on 


spending public moneys on construction of. 


drains and sewers the people would go on 
using them in any manner they liked even 
by discharging into it highly -poisonous 
matters and endangering the drainage 'sys- 
tem and the health of the people thereby. 
Wherefore, the power to control drains and 
sewers conferred upon the municipality 
under Sec. 275 (1) (w) clearly shows that 
what the municipality did by framing bye- 
laws 9 (9), 9 (10), 11 and 12 was very much 
within its power. The bye-laws 9 (9), 9 (10), 
11 and 12 are, therefore, not ultra vires 


S. 275 (1) (w) of the Act. 


(8) Bombay Provincial Municipal Cor- 
porations Act (59 of 1949), Appendix IV, 
Para 5 Saying Clause — Bye-laws framed 
under S. 275-(1) (w) of Gujarat Monicipali- 
ties Act continue to remain in force in so 
far as they are not inconsistent with provi- 


sions of Bombay Act (59 of 1949). oe 
rat Municipalities Act (34 of 1964), S. 275 
(1) (w).) 

- (©) Gujarat Municipalities Act (34 of 


1964), S. 275 (1) (w), Bye-law 12 — Collec- 
tion of Surcharge on inflow of trade efflu- 
ents in municipal drain under Bye-law 12 


-— There is no inconsistency between Bye- 


law 12 and Ss. 153, 162 and 166 of Bombay 
Act (59 of 1949). (Bombay Provincial 


Municipal Corporations Act (59 of 1949), 


Ss. 153, 162 and 166). 
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@).Gujarat Municipalities Act (34 of 
1964), S. 275 (i) (w), Bye-laws under, Bye 
Jaw 12 — There is no inconsistency between 
Bye-law 12 and R. 7 (2) of Bombay Pro- 
vincial Municipal Corporation Rules, (Bom- 
bay Provincial Municipal. Corporation Roles, 
R. 7 (2).) 

Scheme of sub-rule (2).of Rule 7 of Bom- 
bay Provincial Municipal Corporation Rules 
clearly confers upon the Municipal Com- 
missioner power to lay down conditions 
subject to which a person may be permitted 
to discharge his trade effluents in municipal 
drains and also empowers him to specify 
conditions in respect of ‘any other matter 
with respect to which ,bye-laws may be 
made under this Act. However, it further 
provides that if there are bye-laws which 
have been made and which are for the time 
being in force, then they shall operate and 
even if any of the conditions specified in 
sub-rule (2) are made, they shall be of no 


‘effect if they are inconsistent with thé bye- 


laws. In the instant case, impugned Bye- 
law 12 covers the field and it not only does 
not run into conflict with R. 7 (2) but 
Rule 7 (2) saves the operation ef that bye- 
law. 

Œ) Gujarat Municipalities A G4. of 
1964),. S. 275 (1) (w), Bye-laws under, Bye- 
law. 12 — Surcharge on: inflow of trade 
effluents in municipal drains — Bye-law is 
in conflict with Ss. 455 (1) amd 457 (8) (d) 
of Bombay Act (59 of 1949). (Bombay 
Provincial Municipal Corporations Act (53 of 
1949), Ss. 455 (1) and 457 (8) (d).) 


Bye-law 12 framed under S. 275 (1) (w) 


of Gujarat Act. (34 of 1964) empowers the 
Corporation to fix surcharge from time to 
time on the inflow of trade effluents in 
municipal drain. This power clearly implies 
that it can be enhanced 'or reduced from 
time to time as if by a ‘simple resolution. 
However, that part of Bye-law 12 is in con- 
flict with the provisions of S. 455 (1) and 
Section 457° (8) (d) of the Bombay Provin- 
cial Municipal Corporations Act, 1949. 
Therefore, the power. reserved under Bye- 
law 12 to fix the surcharge from time to 
time cannot be exercised. in a ‘manner in- 


consistent with one laid down by the statu- ` 


tory provisions. The last; part of Bye-law 12 
cannot be said to be in- force because if it 
indicates any procedure, it is in conflict with 
the aforesaid provisions of the Bombay Pro- 
vincial Municipal Corporations Act, 1949. 
K. S. Nanavati, for Petitioner; R. N. 
Shah for N. R. Oza, for. TERORA 
LRIAIORAROAET ‘ 
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AIR 1981 NOC 113 (HIM. PRA.) 
T. R. HANDA, J. 
Sita Ram, Appellant v. Karfa Devi and 
others, Respondents. 
M. S. A. No. 1 of 1976, DJ- 19-3-1981. 


(A) Transfer of Property Act (4 of 1882), 
S. 53-A Plea of part performance 
Cannot ‘be allowed to be raised for first 
time in second appeal. (Civil P. C, (1908), 


. S. 100). 


A person seeking protection of doctrine 
of part performance as enunciated in Sec- 
tion 53-A has to plead and prove inter alia 


that he has in part performance of the con- . 


tract taken possession of the property or 
any part thereof and in case he was already 
jn possession, he continues to be in such 
possession in part performance of the con- 
tract and has done some act in furtherance 
of the contract. In addition he has also 
to allege and prove that he has performed 
or is willing to perform his part of the 
contract. These pleas do involve questions 
of fact and if they had been raised by the 
defendant before the trial Court, it was 
open to the plaintiff to counteract them. 
[In the absence of such pleas having been 
raised by the defendant, the plaintiff had 
been allowed no opportunity to counteract 
them and under the circumstances if the 
defendant-appellant is now allowed for the 
first time in this second appeal to raise such 
pleas it would “certainly amount to provid- 
ing a handicap to the opposite party. The 
plea that the defendant is protected by the 


doctrine of part performance, therefore, can-” 


not be allowed to be raised at this stage. 


(B) Transfer of Property Act (4 of 1882), 
6. 63-A — Improvements made by mort- 
gagee in possession over mortgaged land — 
Redemption — Case found not covered by 
Sec. 63-A Held, defendant-mortgagee 
was not entitled to claim compensation from 
plaintiff in respect of improvements — All 
that he was entitled to was to remove the 
same. 


M. G. Chitkara, for Appellant; Miss Kam- 
lesh Sharma, for Respondents. 


DY/EY/C75/81/JHS 
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AIR 1981 NOC 114 (KANT). 
= (1981) 1 Kant. L. J. 334 
K. JAGANNATHA SHETTY, J. 

H. L. Takati, Petitioner v. The Regional 
Transport Officer, Dharwar, Respondent. 

Writ Peto. No. 14296 of 1980, D/- 13-1- 
1981. 

Motor Vehicles Act (4 of 1939), S. 16 — 
Karmataka Motor Vehicles Rules, 1963 
Rules 4 and 27 (2) R. T. O. has no 
power to suspead the licence of a motor 
driver, pending criminal proceedings against 
him for rash driving. 

P. R. Sreecangaiah, for Petitioner: 


CY/EY/B677/81/KNA 


AIR 1981 NOC 115 (KER.) 
P. C. BALAKRISHNA MENON, J. 
Othayeth Nalini, Appellant v. Beatrice A. 
Cornel, Respondent. 
S. A. No. 434 of 1976, DJ- 30-1-1981. 
Easements Act (5 of 1832), S. 7 — Right 
to light and air — Obstruction of light and 
air into owner’s house by compound wall 
built on neighbour’s land — Suit filed for 
mandatory injunction directing neighbour to 
demolish wall, but no right of easement for 
Jateral light and air established by owner 
— Owner is not entitled to decree for man- 
datory injunction in absence of easementary 
right. AIR 1914 PC 45; AIR 1953 Mad 
849; (1738) 9 Dep 57b; AYR 1945 Nag 231; 


AIR 1923 Cal 256 and AIR 1924 Nag 69, 
Ref. S 
V. R. Venkitakrishnan, for Appellant; 


P. A. Mohammed (T), S. A. Razzak and 
P. H. Sapharulla, for Respondents. 


DY/EY/C153/81/HR/RSK 


AIR 1981 NOC 116 (ORISSA) 
R. N. MISRA, C. J. AND B. N. 
MISRA, J. 

Durga Charan Mohanty, Petitioner v: 
The Utkal University and others, Opposite: 
Parties. 

O. J. C. No. 1749 of 1980, DJ- 19-3-1981. 

Constitution of India, Art. 226 — Writ 
against University Applicatons invited 
for part-time lecturers: for 1980 — Petitioner. 


. selected to. post but not appointed due to 


subsequent decision cf authorities to en- 
force. for first time, resolution of 1972 and 
U. G. C. guideline of 1978 which prohibit- 
ed: candidates who had already served for 
2 terms or 6 years from: being: recruited: to 


- 1976 SC 376, Rel. on. 
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enforcing resolution and guideline after 
selection was made, and, hence, petitioner's 
selection could not be withdrawn. AIR 
1968 SC 718; AIR 1971 SC 1021 and AIR 
(Evidence Act (1872), 
S. 115). 

R. Mohanty, R. C. Patnaik, B. B. 
Mohanty, B. H. Mohanty, S. Misra-1 and 


‘S. Misra-2, for Petitioner; S. C. Mohapatra 


f 


and P. K. Ray, for Opposite Parties. 





‘AIR 1981 NOC 117 (PUNJ.-& HAR) . 
= 1981 Lab. I. C. 676 
FULL BENCH 


S. S. SANDHAWALIA, C. J., R. N. 
MITTAL AND J. V. GUPTA, JJ. 

B. K. Bhalla and others, Appellants v. 
State of Punjab and others, Respondents. '- 

Letters Patent Appeal No. 258 of ` 1978, 
DJ- 24-3-1981. 

` (A) Punjab Educational Services (Class 1) 
Rules (1934), Rr. 6 (a) .(b), 7, 9, 10 — 
Method of recruitment — Appointment by 
promotion. Promotion of members re- 
cruited by direct appointment 
‘Selection’ in R. 6, interpretation of 
‘Selection’ means selection by way of pro: 
motion. 1974 SLWR 379 (Puni), Overruled; 
C. W. P. No. 1115 of 1972, D/- 20-2-1978 
(Punj & Har), Reversed. (Interpretation of 
Statutes). : 


‘It is well settled that if the words of the 
statute are precise and unambiguous, the in- 
tention of the legislature is gathered by ex- 
pounding them in their natural and ordinary 
sensé as they best declare the intent of the 
law giver. But where their import is doubt- 
ful, the Court has to choose that interpreta- 


tion which represents the true intention of | 
In such an eventuality, that 


the legislature. 
alternative should be chosen -which , will be 
consistent with the smooth working of the 
statute. Whe Words and Phrases occurring 
ån the statute are taken not in isolated or 
detached manner but are to be read in the 
light of their context. They take their colour 
from the context in which they appear. The 
Court has to ascertain the intention of the 
legislature by directing its attention not: only 
‘to the clauses to be construed -but to the en- 
tire statute. it is possible that the same 
‘words used in different sections of the sta- 
tute or even used at different places in the 
same section may bear different meanings. 


_ Jhe conclusion that can be truly arrived at 


Notes of Cases 117 
` post — Held, University was estopped from 


Word: 


market and by. promotion: 


tion prescribed for the promotees, 


ALR. 
is by studying the statute as a whole. Ina 
nutshell, if the words . in the statute are 


ambiguous, they should be interpreted by ` 


taking into consideration! the entire statute. 

The word ‘selection’ in Cl. (a) of Rule 6 
of the Rules is to be interpreted in the light 
of the above observations as in other parts 
of the Rules the word ‘selection’ has. not 
been used in the cases of appointments to 
Class II Service from amongst’ the Subordi- 
Nate Education Service. :In sub-rule, (i) of 


DY/EY/B850/81/HR/RSKi '_- Rule 10 it is provided that a member ap- 


pointed by selection from amongst those 
helding special or miscellaneous posts in 
the Department shall be senior to members 
1 The words 


nate Education Service. ‘an 


pointed ‘by promotion’ in the sub-rule are 


 . Significant and show that ‘the word ‘selection’ 
in- 


as used by the rule-making authority 
Rule 6 for making appointments from the 
Subordinate Education Service means selec~ 
tion by promotion from ‘that service. Fur- 
ther, sub-rule (iv) of Rule 10 provides for 
determination of seniority inter se amongst 
the officers who are promoted from the 
Subordinate Education Service. Again, the 
rule-making .authority has used the words 


‘appointed by. promotion’ in the said sub-- 


tule. Different methods have been. prescrib- 
ed for making recruitment from the open 
Under Rule 8, 
the appointments by direct recruitment are 
made on the recommendation of the Public 
Service Commission or the Punjab Educa- 
tion Board of Selection, whereas under R. 7, 
appointments by promotions are made by 
the Government itself. Under Rule 9, the 
members ‘of the service, who are recruited 
directly are put on probation for a period 
of one year whereas there is no such proba- 
Mores 
over, the words ‘promotion’ and ‘selection’ 
contain the same elements. In the case of 


> promotion, elements of seniority and merit 


are involved. Similarly, ‘in the case of se- 
lection from a subordinate service, the same 
elements are involved. Therefore, the word 
‘selection? used in Cl. (a) of R. 6 means 
selection by way of promotion. 

It cannot bé said that ‘Rules 6 and 7 do 


‘not talk of any appointment by promotion 


and that in selection from the subordinate 
service, the element of promotion had been 
done away with. 1974 SLWR 379 (Punj), 
Overruled. ~ i t 

The process of promotion, in the instant 
case, from members of P. E. S. Class TI to 
P. E. S. Class II to which the appellants 
were promoted, was initiated in 1962 but 


l 
i 


_ appointed by promotion ‘from the Subordi- | 


a981 


the final decision could not be taken om ac- 
count of one objection or the other. The 
vacancies against which the appellants were 
being promioted came into existence in 1962. 
In the year 1962, sixty two vacancies were 
available in the service out of which 26 were 
filled by direct appointment and the case 
for filling the remaining vacancies irom 
Class IM service was moved simultanecusly. 
Whe appellants were performing the same 
type of duties as they were supposed to do 
after their promotion to P. E. S. Class I. 
The settled principle of law is that the Sov- 


ernment servants cannot be made to suffer’ 


on account of delay caused by the Govern- 
ment in dealing with their cases expeditious- 
ly.. If the Government redresses the ariev- 
ance of its servants because of delazs in 
dealing with their cases, the order cannot 
be held to be bad. Thus it emerges that 
tthe process of recruitment by promoticn to 
Class If service was initiated in 1962 and 
the appellants could not be promoted on 
account of some formalities. ‘Therefore the 
Government was justified in promoting “hem 
with retrospective effect. C. W. P. No. 1115 
of 1972, D/- 20-2-1978. (Punj & Har), Re- 
yersed., 

(B) Constitution of India, Arts. 310 and 
911 — Promotions — Retrospective opera- 
tion — State Government can make pro- 
motions with retrospective effect unless it is 
prohibited by some rules or regulation. 
(1980) 1 Serv LR 352, (Punj), Overruled. 
C. W. P. No. 1115 of 1972, Dj- 20-2-1978 
(Panj & Har), Reversed. (Case law discuss- 
ed). (Civil Services — Promotion — Re- 
frospective operation). 

H. L. Sibal, Sr. Advocate with M. R. 
‘Agnihotri, for Appellants; F. S. Doabia, for 
the State; Kuldip Singh with R. S. Muagia, 
for Private Respondents, 


DY/DY/B914/81/LGC 





AIR 1981 NOC 118 (PUNJ. & HAR 
G, C. MFPAL, J. : S 

Ludhiana Aggarwala Co-operative Howing 
Society, Petitioner v. Raj Kumar and others, 
Respondents. a i 

Civil Misc. Nos. 1491-C IL and 1492-C H 
of 1981 and, Civil Revn, No. 926 of 1381, 
D/- 1-5-1981. 

Civil P. C. (5 of 1908), O. 39, R. 4 — 
Vacating of temporary injunction — Sodety 
registered under Punjab Co-operative Sccie- 
fies Act, 1961 — Election programme for 
election of office-bearers of managing com- 
mittee — Publication of — Suit for restraining 
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55 


to koid election of Sociefy— Grant of ad 
interim injunction staying election — Held that 
whenever clectiong are fixed they should 
normally be allowed to be held — Stay 
vacated. i 
Pawan Kumar Bansal, for Petitioner; A, 
Vishwanathan, for Respondents. 


EY/EY/C554/81/VSM/SSG 


AIR 1981 NOC 119 (PUNJ. & HAR.) 
= 1981 Pun L. J. 179 
B. S. DHILLON AND J. V. GUPTA, JJ. 

Pritam Singh, Petitioner v. The Collector, 
Sirse and others, Respondents. 

Civil Writ Petn. No. 1017 of 1980, DJ- 
16-2-1981. 

Punjab Village Common Lands (Regula- 
tion) Act (18 of 1961), Ss. 4 (3) Gi), 7 — Peti- 
tion for ejectment — Tenant in possession 
from 1942 and his father in possession from 
1938 without payment of rent — If the two 
periods can be tacked on in calculating the 
period of 12 years before 1953. 

In order to find out cultivating possession 
of the persons at the commencement of the 
1953 Act under Section 4 (3) (ii) of the Act 
of 1961 the earlier possession of their pre- 
decessors-in-interest, if any, can also be taken 
into consideration while calculating the pe- 
riod of 12 years, provided it has been con- 
tinuous and without any interruption, This 
will be in consonance: with the purpose of 
the Act under which the exemption has been 
granted to those persons who were in culti- 
vating possession at the commencement of 
the Act, and are generally either non-pro- 
prietors og small land-owners. 1977 Pun LJ 
388, held not correct law; AIR 1964 Pat 31, 
AIR 1935 Mad 449, Halsbury’s Laws of 
England 3rd Edn. Vol 24 page 225; Corpus 
Juris Secondum Vol. 2 p. 686, Rel, on. 

‘DP. S. Sangha, for Petitioner; H. N, Meh- 
tani, for Respondents. s 


DY/EY/B737/81/KNA 





AIR 1981 NOC 120 (RAJ). 
G. M. LODHA, J. 

Nathmal Dalichand etc, Petitioners v. 
State of Rajasthan and others, Respondents. 

Civil Writ Petn. No. 227 etc. of 1978, DJ- 
11-8-1980. l 

Rajasthan Land and Bulldings Tax Act 
(18 of 1964 (as amended by Act (13 of 
1973)), S. 3 — Levy of tax — Declaration of 
area “panchayat. area” by High Court — Act 
is inapplicable — Imposition ef tax on lands . 
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and buildings situated in such area would be 
illegal. 1977 WLN (UC) 423 (Raj), Ref. 


S. L. Mardia, for Petitioner; D. S. Sishodia,: 
> tion of — Should only be on basis of allega- 


for Respondents. 
AY/AY/A269/81 IVNP/MVI 


a ik 





AIR 1981 NOC 121 (SIKKIM) 
= 1978 Sikkim L. J. 6 
MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARIEE, J. ~ 

Jas Bahadur Rai, Appellant v. Putra Dhan 
’ Rai, Respondent. 

Second Appeal No. 1 of ae Dj- 
1978. 

Civil P. C, (5 of 1908), Ss. 100-101 — New 
plea — Plea of irrevocable or permanent 
licensee — Plea of fact — Not raised in 
lower Courts — Cannot be raised for the 


29-7- 


first time in second appeal. (Easements Act- 


_ (1882), S. 60 (b)). 

Where in a suit for possession ‘the plea 
that the defendant was an irrevocable or a 
permanent licensee, for his having executed 
works or a permanent nature by acting upon 
the licence and by incurring expenses there- 
for, was not raised by the defendant in the 
trial Court, or in the first appellate Court, 
the same could not be raised for the first 
time in second appeal, it being a plea of fact. 
AIR 1966 SC 1017; AIR 1970 Raj 17, Rel 
on. 

N. B, Kharga, for Appellans B. C. Sharma, 
for Respondent. 


HX/X/E307/80/VCD/LGC 





AIR 1981 NOC 122 (SIKKIM) i 
= 1978 Sikkim L. J. 12 
A. M. BHATTACHARJEE, J. i 
Kul Bahadur Thapa Chhetri, Petitioner 
y. Kaziman Tamang, Respondent. 

Civil Revn. Appla. No. 1 of 1977, DJ- 9-6- 
1978. 

(A) Civil P. C. (5 of 1908), S. 115, O. 33, 
R. 1 — Leave to sue in forma pauperis — 
Order granting application amounts to “case 
decided”. — Revision against maintainable. 
AIR 1948 All 244, Rel. on. 

(B) Civil P, C. (5 of 1908), S. 115, oO. 33, 

“Rr. 5 (d) and 7 — Leave to sue in forma 
pauperis — Plea that application should have 

. been rejected in limine under Rule 5 (d) not 
raised at the hearing of application — Can- 
not be raised in revision under Section 115 
against order granting application. AIR 1948 
All 244 and AIR 1964 Orissa 106, Disting. 


ALR. 
(C) Civil P. C. (5 of 1908), O. 33, R. 5 (d) 


— Leave to sue in forma pauperis — Cause / 


of action — Whether made out — Determina- 


tions made in application. 

In an application for leave to sue as pauper, 
whether the cause of action is shown to have 
been made out or not must be determined 
only on the basis of the allegations made by 
the plaintiff in the application and not on a 
scrutiny of the documents referred to by the 
plaintiff and the observations made in judg- 
ments in other proceedings. 

(D) Civil P. C. (5 of 1908), O. 33, R. 6— 
Notice to Government Pleader — No ap» 
pointment of Government Pleader — Com- 
pliance of sending notice impossible — Order 
passed without notice — Maintainable. 

There was or is no one appointed as the 
Government Pleader in Sikkim and as such 
the compliance with the requirements of R. 6 
to send notice to the Government Fleadey 
was or is impossible by all means. Where- 
fore, non-compliance with the provisions of 
Rule 6 will not affect the order passed by 
the District Judge, if the compliance thereof 
is humanly impossible. As the maxim goes, 
Lex non cogit ad impossibilia, meaning that 
law cannot and does not force to impossibili- 
ties. Even if the provisions of Rule 6 are 
regarded as mandatory, non-compliance 
thereof must be condoned if its compliance 
was not/is not possible-by any means. 1977 
Cri LJ 853 (Cal), Rel. on. 


N. K. Moitra, for Petitioner; Respondent 
in person; S. R. Sarkar,: Advocate General 
on Notice. 

HX/IX/E308/80/KND/DV¥ 


i 





AIR 1981 NOC 123 (ALLJ 
A. N. VARMA, J. 

Lokman Dass, Petitioner v. The Board of 
Revenue, U. P. and others, Respondents, 

Civil Misc. Writ Petn.' ' No, 739 of 1977, 
D/- 11-2-1981. 

U. P. Zamindari Abolition and Land Re« 
forms Act, 1950 (1 of 1951), S. 229-B — Se- 
cond appeal — Question whether will was 
executed or not or whether ‘it was genuine 
or not are questions of fact — Finding 
arrived: at by first appellate Court on con- 
sideration of oral and documentary evidence 
— Not open to interference by Board of 
Revenue in second appeal on mere reap- 
praisal of evidenee. 

Prakash Gupta, for : Petitioner; 
Garg, Kamta Natha, for. ‘Respondents. 


CY/EY/B514/81/JHS 





K B A 


~ 1981. 


-AIR- 1981. NOC 124- (ALL: (FB) 
o. 2/198 ALL: L, J. 657 
YASHODA NANDAN; C. S. P. SINGH 
... AND N. D. OJHA; JJ: 
M/s. Deoria Sugar Mills Ltd., Petitioner 


v. ‘The State of | Uttar Pradesh and 
another, Respondents... 


Civil Mise. Writ No. 9990 of 1975, D/- 
28-4-1976. 


- U. P. Electricity: Duty Act (33 ar: 4952), 


Sections 3 (1) and (c), 4 (as amended by 


U. P. Act 2 of 1971) — Duty payable on 


` energy consumed by “any other person” 


from his own’ source of generation — Ex- 
pression “any other person” — Meaning 
— Whether a person who purchases 
energy from a licensee or Board etc., is 
also liable to. pay the duty under Ci. (c). 
ILR (1975) 1 All 661, Overruled; ~ 


‘A cohgumer’ i. e, a person who pur- 
chases energy from a licencee, ‘a Board 
ór the State or the Central Government 
is liable to pay duty under clause (c) of 
Section 3 (1) in respect of energy con- 
sumed by him from his own source of 
generation. 


There is no basis for an assumption 
that under clause (a) of Section 3 (1) it 
is the “consumer” who is made liable to 
duty in respect of energy sold to it by 
a licencee or a Board or the State or 
the Central Government and on this 
basis it cannot be urged that a person 
being a “consumer” is covered by cl. (a) 
and as such he is exclued from liability 
to pay duty under clause (c) in view of 
the plain meaning of the words “any 
other person”. 


Section 3 is the charging section and 
it speaks of duty being payable on the 
energy. Strictly speaking, it does not 
refer to the person from whom such 
duty is ‘payable. The relevant section in 
this behalf, is Section 4 of the Act as it 
stands after the. amendment by U. P. Act 
No. 2 of 1971, 


Reading Sections 3 and 4 topether it 
would be seen‘that the persons who are 
liable to pay duty under clauses (a) and 
(b) of Section 3 (1) are either the 


‘licencee or the appointed authority, in 


this view of the matter even’ if the.sub; 
mission that-the words “any other per- 
son” in clause (c) refer to persons other 
than those covereď by clauses (a) "and (b) 
is: accepted,-a consumer to whom energy 
is sold within the meaning of S, 3 (1) (a) 
is clearly liable to pay duty in respect of 

1981 A. I. R. Notes/4(2).& 5(1) VI : 
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energy ` consumed “by it> P r “own 


‘ šource of : generation ‘inasmuch: as~it is 


not “covered either ‘under clause” (a) or 
clause (b) for the ‘simple reason that it 
is neither - appointed - authority - nor a 
licensee. , 


` That the person referred to in ae (a) 
of Section 3 (1) who was sought to be 
excluded by “any other person” in 
clause (c) was not the ` consumer finds 
support: even from the difference in the 
phraseology of clause (a) of the said sec- 
tion on the one hand and clauses (b) and 
(c) on the other. The use of the expres- 


sion “sold to a consumer by ......... ” in. 
place of “purchased by a consumer from 
Serete ” in clause (a) is also a pointer 


to the fact that the emphasis.in the -said 
clause is on the seller and not the pur- 
chaser. The expression “any other per- 
son” in clause (c) would, therefore, in so 
for as clause (a) is concerned exclude‘ the 
seller namely the licens?e-and the Board 
etc., and not the consumer who is the 
purchaser. 


Moreover, it would be anomalous and 
in fact would frustrate the object of. the 
legislation to hold that persons who draw 
supplies from two sources viz., from the 
licensee, or the Board, or the State Gov- 
ernment, or the Central Govt., and who 
also generate their own- electricity, would 
as respects their self-generated electric- 
ity be not liable to any duty at all, ILR 
(1975) 1 All 661, Overruled, 


EY/FY/C416/81/GDR_ 


_ AIR 1981 NOC 125 (ALL.) 
A. N. VARMA, J. 


_ Moinuddin, Petitioner v. 3rd Addi- 
tional District Judge, Fatehpur. and 
others, _Respondents. 


Civil Misc. Writ Petn. No, 6288 of 1979, 
D/- 28-7-1980, 


_ (A) Civil P, C. (5 of 1908), O. 6, R. 17 
and O. 3; R. 4 — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947}, S. 3 a) : — Suit by Landlord A to 
evict tenant B from premises on ground 
of default in payment of rent — Subse- 
quently’ A making application to amend 
plaint to base his suit on ground that 
permission to file suit to eject B had 
been. granted to him under S. 3.(1) — 
Application not presented’ by A’s auth- 
orised lawyer — Since amendment was 
duly verified by A defect in presentation 
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of. améndment application held was at 
best irregularity not -affecting validity of! 
order allowing amendment — 
ment allowed was proper, 


`“ (B) Transfer of Property Act (4 of aS 
S. 106 — U. P. (Temporary) Control of' 
Rent and Eviction Act- (3 of 1947), S..3, 
— Notice by landlord .A under Sec. 106: 
served on. tenant, B demanding arrears. 
and determining tenancy for default. in’ 
payment of rent —. Fact ~ that, in-notice 
A did not mention that he. had obtained’ 
permission under- S. 3: (1). to file. eject-' 


ment, suit against B would. not affect 


validity of notice —,Nor would. fact that 
B was found not to: ‘have ‘been in arrears, 


derogate from validity of notice, 


Mohammad Monis, for 


sel, for- Respondents, 
TALRIESDAIBUIGNE 


AIR 1981 NOC 126 (ALL) 
(LUCKNOW BENCH)  _  : 
.T,S. MISRA, J, > i 


Satya Narain and another, ` Petitioners 
v. Smt, Ranna Devi, and others; Respon- 
dents. 


Civil “Revn, ‘No, 305 of. 1977, D/- ot; 
1980. Seda 


` (Aĵ- Stamp Act e of 1899), S. 2 as) 
and Sch, I-B. Art} 15 (U. P.) — Memó- 
randum of: partition got effected; earlier 
by arbitrators not an ‘instrument of 
partition’. 


‘The test to find whether a document 
is an ‘instrument of partition’ as defined 
by Section 2.(15) Stamp. Act is whether 
it. creates. or extinguishes any right. in 
immoveable property .or whether it: is 
executed to record a ‘partition already 
effected, While ‘the former attracts duty 
under Article 15 of Sch. I-B’ the latter 
would not. In this case the partition was 
found effected by the. arbitrators and the 
writing .in_ question. merely recorded 
such fact, Held ‘that, the same was- not 
an instrument of partition. but. . only a 
memorandum recording partition effected 
earlier. AIR 1972 All 518 (FB), Foll, 


` (B) Stamp Act (2 of. 1899), S. 2 (15) 
<~ Document whether an ‘instrument. of 
transfer’ — ‘Question dépénds-on con- 
struction. of the document and -‘not on 
whether-'a partition was in fact effected. 
(Transfer of Property Act- (1882), S. 3— 
Deed — Construction). 


i, Perens ate 


` Amend- 


PetitioneT;: 
V. K, Si Chaudhary and Standing Conn 


A.L R. 


S. Mirza and Zabid Ali, for Petitioners; 
Hargovind Dayal, Chandra Prakash and 
S. P. Pathak, for Respondent , No, 6 


HX/KX/E414/ 80/TVN 


AIR 1980, NOC 127 (ALL) `` 
S. D. AGARWALA, J. 

Ram ` Kishan : Lal,- ARES: v. onan 
Lal, Respondent. : 

: Second Appeal No, 1972. of 1972, Di- 
21-4-1980. ' 

(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 .of 
1972), Ss. 39 and 40 — Deposit under — 
“Full costs” of suit in regard to second 
appeal — Computation —. Validity. | 

The tenant’s second’ appeal was admit- 
ted by High Court on ‘7-8-1972 and on 
the application filed by, appellant under 
Sections 39 and .40, the appellant was 
ordered to deposit the [requisite amount 
by 14-8-1972. _ The entire rent due up to 
15-7-1972 „had. been deposited by appel- 
lant in trial Court. As the monthly rent 
was only. Rs. 5-81, he was not required 


- to deposit ány interest on rent due in 


view. of proviso to Section 39., As per 
the interim: order of High Court;. he had. 
deposited Rs, 74-36 .on 10-8-1972 and 
this amount covered the costs of the trial 
court as well as the costs of lower. ap- 
pellate court, 

Held: The costs which had’ to be de- 
posited ‘by the tenant sare those, costs 
which have. been “incurred” by the land- 
lord. Till 15-8-1972 since no counsel had 
been engaged, no costs in ‘respect of 
Vakalatnama or in. regard to counter- . 
affidavit had been incurred by the re- 
spondent-landlord and as such it was not 
necessary” for appellant to` deposit costs ` 
which’ had not been incurred at all, So 
also the question of depositing Jandlord’s 
costs of- restoration’ of tenant’s appeal . 
which had been dismissed and restored 
subsequently, does not''arise as by 15-8- 
1972 no costs had been incurred by land- 
lord. onythis account. (The deposit made 
by tenant was.in accordance with Sec- 
tion 39 read with. Section, 40.. s 815 All 
LJ 1, Relied on. : : 

Held: further: The benefit of Sec, 39 
can be availed’ of by tenant if he makes 
the. deposit in the ‘second - appellate 
Court. - On application. made by tenant 
under Section: 39° read; with. Section 40, 


. the High: Court’ by ‘its. “order dated -7-8- 


1972 specifically. directed that the amount 

as required by: Section: 39 may be depo- 

sited: in the trial court-and therefore the 
I 


1981 


deposit ori 10-8-1972 made in trial court 
under specific directions should -be taken 


as a deposit on behalf of High Court, It ` 


is always open to a court ‘to direct depo- 
sits to be made before it or before any 
other authority, The deposit so made in 
obedience to order passed by High Court 
is not invalid. 

(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13: of 
1972), S. 39 — U. P. (Temporary) Con- 
trol of Rent and Eviction Act (3 of 
1947), S. 7-C — ‘Deposits made under 
S. 7-C were available to tenant for pro- 
tection under S. 39. (1978) 1 Ren CJ 424 
(All) and (1978) 1 Ren CJ 582 (All), Fol- 
lowed, 


_V. K. Burman and M. A. Qadeer, for 
Appellant; R. P. Goel, for Respondents: 


GX/JX/D398/80/VSS 


`: AIR 1981 NOC 128 (ALL.) 
R. S. SINGH, J. 


‘Chhuttan Khan, Appellant v, Zila Paris 
shad, Bijnor, Respondent, 

Second Appeal No, 2702 of 1972, D/- 
4-4-1980. ri 

(A) Registration Act (16 of 1908), Sec- 
tions 17 and 49 —. Unregistered lease for 
3 years — Possession taken pursuant. to 
it — S. 53-A T. P. Act cured the defect 
of non-registration — Lease deed was 
admissible in evidence. (T. P. Act (1882), 
Ss. 53-A and 107). (Evidence. Act (1872), 
Ss. 91 and 92). 

Where in pursuance of an unregister- 
ed lease for three years the tenant took 
possession of the demised premises 
case attracted Section 53-A, Transfer of 
Property Act and the defect due to non- 
registration. of the lease deed got cured. 
The lease deed was therefore admissible 
in evidence, AIR 1950 SC 1, AIR 1974 
All 424 and AIR 1943: All 279, Foll, 


(B) T. P, Act (1882), Ss. 106 and 107 
— Lease of immoveable property not be- 
ing for agricultural or manufacturing 
Purposes was a month to month one — 
Fact that it was for a fixed. period or 
reserved yearly rent was not material. 

By Section 106 lease of immoveable 
property for -purposes -other than agri- 
cultural. or - ‘manufacturing would be a 
month to month -one terminable by 
15 days’ notice ending with the month 
of tenancy. ‘The fact that’ it was for a 
fixed term of 3 years or' reserved. year- 
ly rent did not-make it a lease ' from 


the - 
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year to-year. AIR 1965: Pat: 311; ~ AIR 
1944 Paf 30 and AJR 1952: SC 23, Foll. . 


(C) T. PL Act (4 of 1882. S. LLL (a) — 


‘Lease for fixed period — Feriod expiring 


pending disposal of ejectment ‘suit — 
Notice of termination act being neces- 
sary the decree would be valid, ~ 

` Since under Section 111 (a) the’ lease 
for a. fixed. period of three. years would 
expire. with the efflux of time at the end 
of the period there was. no need for 


- issue of notice’ terminating the tenaticy, 


a decree for possession made in a suit 
for ejectment the tenancy whereof ‘had 


- expired during the pendency of the suit 


would be valid even if-no notice termi- 
nating the tenancy had been issued, AIR 
1932 All 314, Foll. - 

I, H. Khan, fer Appellant; Risbi Ram 
and Giridhar Malviya, for Respondent, 


EX/HX/C503/80/TVN 


JAIR 1981 NOC, 129 (ALL) `} 
(LUCKNOW , BENCH). 
-: HARI SWARUP AND 
S. C. MATHUR, JJ, 

M/s. Gannon Dtinkerley & Co. Ltd., Ap“ 
pellant v. State of U. P., Respondent. 

“First Civil Appeals Nos, 5. and 6 of 
1966, D/- 19-2- 1980. 

(A) Limitation ‘Act (9 of 1908), Art. 56 
— Limitation Act (1963), Art. 18 — Con- 
tract-by A with Govt. to construct: bridge 
— A executing extra -work at request of 
Govt, — No time fixed in contract for 
payment. of extra work — Art. 56 is at- 


-tracted — Limitation of 3 years for suit 


to recover price of extra work would run 


. from date of completion of work. 


(B) Limitation Act (9 of 1908), Arti- 
eles 120 and 115 — Limitation Act (1963), 
‘Arts. 113 and 55 — -Contract by A with 
Govt. to construct bridge — Contract 
fulfilled — Govt, withholding security 
amount lying with it on ground that it 
was rightly . forfeited’ — Suit by A for 
refund of security amount is governed 
by résiduary Art, 120 — Limitation of 
6 years would. run from date of comple- 
tion of work because question of refund 
of security could arise only after com- 
pletion of work — Art. 115 has no ap- 
plication as suit could not be regarded 
as one for compensation for breach of 
contract, AIR 1915 Mad 717, Ref. 

' (C). Contract Act (9-of 1872), Sees, 55 
and. 74 — Contract by A with, Govt. to 
construct bridge within - specified period 


' 60 - ` Notes of Gases 129 


— Under contract time to be deemed as 


essence of contract — A to be liable to 
compensate Govt. for delay 


for extension of time — Held that even 
though Govt, had permitted A to com- 
plete work beyond specified -period Govt. 


had not lost right to claim compensation . 


under Contract because of non-compic- 
tion of work within specified time — 
Liability of A to pay compensation 
would arise only after expiry of extend- 
ed time and not from expiry of time ori- 


ginally fixed because after extension of: 


time original .contract fixing limit for 


completion of work must be deemed to` 


have been modified by consent. 


(D) Contract Act (9 of 1872), Secs. 55 
and 74 — Contract by A with Govt. to 
construct bridge within specified time — 


Under contract power to extend time. 


limit vested in Chief Engineer of Govt. 
— Executive Engineer 
time. 


(Œ) Contract Act (9 of 1872), Sees. 74 


and 55 — Contract by A with Govt. to 
construct bridge on river within fixed 
date — 
compensate Govt, for each day of delay. 
in completing work at 1% or less to be 
decided by Chief Engineer on estimated’ 
cost but not exceeding 10% in aggregate 
— Under Cl. 20 compensation under Cl, 2 
to be considered as reasonable compen- 


sation irrespective of whether Govt, sus- 
tained any damage — A held was liable 


for compensation for delay in complet- 


ing work — In view of Cis. 20 and 2. 


Govt. could claim compensation without 


proving damages — Payment of compen- 
sation under Cl. 2 was not ‘in nature of- 


penalty — 2 did not fix liquidated 
compensation but only provided range 
for its fixation — Mode ‘of fixing com- 
pensation indicated, 


A entered into a contract with _ the 
Government to construct bridge over a 
river within specified time. Under cl. 2 
of the contract time for completing the 
work was to be deemed to be of essence 
of the contract and A would pay as com- 
pensation an amount equal to 1% or less 
as the Chief Engineer may decide on 
the total amount of estimated cost of the 
work as shown in the tender, for every 
day the work remained unfinished after 
the stipulated date provided that the en- 
tire compensation to be paid by A shall 
not exceed 10% of the estimated cost as 
shown in the tender. Under clause 20 
of the contract sums payable by way of 


in comple- 
tion of work — Contract also providing ` 


cannot extend, 


Under Cl. 2 of Contract A to 


ALR ~’ 


compensation under the contract: were to ` 


be considered as reasonable -compensa- 


- tion without reference to actual: loss or 


damages sustained 
damage was sustained. 
time for completing the work couid 
be extended, The - work: was not 
completed within - the : extended time 
and the Government withheld 10% of 
the estimated cost by) way of compensa- 
tion under clause 2 out of the securily 
deposit. In the suit by A to recover the 
said amount it was held that :— 

(1) A had committed breach of cl 2 
by not completing the work within. the 
scheduled time -and thereby rendered 
himself liable to pay compensation. 

(2) Clause 20 read with clause 2 indi- 
cated that the parties had agreed that 
delay in completion of work would | 
cause injury and damage to, the Govt. 
and the measure ih€reof would be the 
compensation as mentioned in clause 2. 
Therefore it was not necessary for the 
Government to prove actuai loss or dam- 
ages because of delay in completion of 
the work for claiming compensation. 
= (3) Clause 2 showed ‘that the amount 
which was to be charged under it for 
delay in completion of the work was 
not in the nature of penalty but was in 
the nature of ‘compensation only. The 
contract being a’ work-contract damages 
cannot be actually proved and therefore 
the condition in clause 2 for calculating 
the amount of compensation was made. — 
(1955) 2 All ER 657 and (1966) 3 All ER 
128, Rel, on. : i 

(4) Liquidation of compensation or 
damages means the fixation of quantum 
of amount payable as compensation or 
damages. Clause 2 therefore could not 
be said to fix the amount of liquidated 
damages in the sense of fixing a known 
amount. Clause 2 only gave the right 
to fix the compensation in -the scale pro- 
vided therein and fixed only the range 
through which compensation may vary 
from zero to 10% of the estimated cost. 
Therefore the amount .of compensation 
still remained to be quantified. 

(5) The contract being fer ‘construction 
of bridge over a river it was not possi- 
ble to assess damages in monetary terms 


and whether’ any 
Under cl. 5 


- on -account of delay in construction: of 


the bridge. In such case the proper way 
of determining compensation was that 
the Govt. could claim by way of com- 
pensation for the. period of delay inter- 
est at 6% on the amount paid by it to A 
till the last tenaro)” date fixed for 
completion of the- work, 


: 


1981 


P. N. ‘Mathur. and Ram Krishan, 
Appellant; Umesh . Chandra, 
Counsel, for the State. : 


for 
Standing 
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AIR 1981 NOC 130 (ALL.) 
(LUCKNOW BENCH) 
: D. N. JHA, J. 

Sheo Ram, Appellant v. Jagjiwan and 
others, Respondents, 

Second Appeal No, 185 of 1976, 
13-2-1980. 

Specific Relief Act (47 of 1963), S. 19 
— On facts held that the defendants 
were bona fide purchasers for value 
without notice of the earlier agreemert. 

Rejecting the plaintiff's contention that 
the possible gaps or lacunae in his case 
were taken as proof of the defendant’s 
ease of bona fide purchase of the pro- 
perty for value without notice of the 
prior agreement in favour of the plain- 
tiff, it was held that the evidence let. n 
by the plaintiff was unbelievable. The 
evidence was that all the defendants 
who were inimically disposed: with the 
plaintiff and his father were present at 
the time the prior agreement was ente?- 
ed into and that each of them asked the 


El 


witnesses about what was the matter ar.d 


that the witnesses told them about the 
execution of the agreement. On. the 
other hand the defendant’s evidence was 
reliable, The plaint was also silent 
about the source of knowledge of the 
defendants regarding the agreemert. 
Specific performance was refused. i 


HX/KH/E219/80/TVN 





AIR 1981 NOC 131 (ALL.) 
K. M: DAYAL, J. 
Brijendra Singhji, Appellant v. Kishen 
Ballabh and others, Respondents. 


Second Appeal No,’ 2722. of 1968, D- 
11-2-1980. i 
(A) Hindu Law -— Religious ard 


Charitable Endowments Idol is the 
owner of the temple building — Neither 
the priests nor the person who built own 
the building. 

“Ordinarily whenever a temple is cos- 
structed or an idol is ‘Pratishtit’ it is es- 


sential that the. building: of the tempe. 


itself be gifted to the -idol before Pran- 
pratistha can be -done. Unless the idol 
is made the owner of the building, - ro 
‘Pranpratistha’ can be done nor it can 
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‘spot and entitled to the offerings 


61 


become a deity”. Therefore’. neither the 
priests who perform the worship on the 


the party. who. constructs the temple and 
gifts the building etc. to the idol which 
in turn .becomes -the deity ean claim 
ownership in the building. Merely be- 
cause the priests are entitled to appro- 
priate the offerings they do not become 
the owners of the temple buildings. 

(B) Hindu Law Religious and 
Charitable Endowments —- Ido] — Right 
to perform worship and appropriate the 
offerings enjoyed by the priests do not 
mean they manage its pitais _ a is a 
question of fact, 


In this case the evidence showed that 
the appellant No. 1 built the tempie 
building, gifted it along with costly 
jewellery and dresses to the idol, em- 
ployed salaried staff to perform regular 
Bhog puja etc., and its affairs, kept the . 
gifted jewellery etc. with himself for 
safe eustody bringing it to the temple 
for particular occasions and the temple 
building was a few feet away from his 
residential building. The priests’ claim 
for management of the affairs of the 
temple was rejected observing that 
merely because they were entitled to en- 
joy and appropriate the offerings. to the 
idol they did not become managers and 
that the appellant No. 1 could not be 
barred from managing its affairs which 
the evidence showed he was in fact 
managing. These acts of management 
also showed that the appellant No. 1 
was not only a devotee but the manager. 
The mere circumstance that he describ- 
ed himself as a ‘Sewak’ did not draw 
any adverse inference. _ 


A. K.. Kirty and G, N. Singh, ‘for Ap- 
pellant; Ashok Gupta, for Respondents. 


DX/FX/B81 7/80/TVN: 


AIR 1981 NOC 132 (ALL.) 
(LUCKNOW BENCH) 
K.. N. GOYAL, J. 

Ansar Ali Siddiqui, Applicant v, Smt. 
Kamme, Opposite Party. 

Civil Revn. No. 538 of 1978, D/- 28-1- 
1980. ' 

Specific Relief Act (47 of 1963), S. 6 
— Provision would not assist a tres- — 
passer — Duration of his possession how 
far material, 

Section 6, Specific Relief -Act, 1963 is 
not - intended to assist .a trespasser and 
he will not be allowed..to take advant- 


nor . 
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age of his own wrong. Duration of tres- 
passer’s possession although material the 


Question if the period is short or long’ 


depends upon the facts of each case. 
‘Here, the plaintiff was seen to have 
taken advantage of ex parte order. of in- 
junction to protect his possession taken 
forcibly and the six months period he 
was in possession was as-a result of the 
court order and ` defendant was not 
shown to have acquiesced in it. ` Held 
that dismissal of the suit filed under Sec- 
tion 6 Specific Relief Act was proper. 
AIR 1928 Pat~124, AIR 1956 All 709 and 
(1891) ILR 15.Bom..685,- Foll. 
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AIR 1981. NOC.133 (ALL, . - 
(LUCKNOW BENCH) 
S. C. MATHUR, J; 
Satyajit Singh, ‘Applicant y. Smt.. Rani 
Chopra, Opposite Party. i 
Civil Revn, No, 292 -of 1979, Dj- 24-1- 
1980. : 
(A) Civil P, C. 6 of. 1908), © . 23, R. 3 
(as amended- by Act 104 of 1976), and 


0. 3, R. 1 — Word “parties”. in. expres- . 


sion “in writing and signed by the par- 
ties” in O, 23, R. 3 includes duly consti- 
tuted agent of. party in view of. O. .3, 
R. 1 — Compromise petition under O. 23, 
R. 3 signed by agent of party is valid. 


The, addition of the words “in ‘writing 
and - signed by the parties” in O, | 23, 
R. 3 by the Amendment Act. makes it; in- 
cumbent upon the parties pleading iad- 
justment of suit wholly ‘or in part to 
produce a document in writing 
signed by the parties, Unless suchi a 
written document is produced ‘the Court 
cannot take cognizance of the alleged ad- 
` ĵjustment or compromise, In the expres- 
sion “in writing and signed by the par- 
ties’ in Order 23, Rule 3 the emphasis 
is not on “parties” but on “writing”. 
The term parties has to' be construed 
with reference to the. provisions of O, 3, 
Rule 1 and so construed would include 
the party’s duly. constituted agent or 
pleader. 
tion under Order 23, Rule 3 signed by 
the party's duly. constituted agent would 
be valid. . 

(B). Civil P. C. 6 of 1908),. 0. 23, R. 3 
(as amended by Act 104 of 1976) and 
O. 3, R. 1 — Suit by A against B filed 
in Court X transferred- to Court Y — 
While ‘suit was pending in Court Y, A 
executing power of ‘attorney ‘authorising 


Notes of Cases 133-135 ; 


Compromise decree -— Execution of 


Therefore, .. a eee peti- 


~ Though the: previous experience 


A.L R. 


C to. file compromise petition in suit 
against -B pending in Court X — Mere 
wrong description of'Court in power of 
attorney held would not vitiate power — 
Compromise petition filed by C in Court 
Y would be valid. 


(C) Civil P, C, (5 ôf 1908), S: 47 


Objection that decree cannot be execut- 
ed as it was baséd 'on invalid comprò- 
misé raised — Even though objection re- 
lates to predecree matter it can be gone 
into in proceedings under S, 47 if pre- 
decree matter roras dectee itself a 
nullity. 


©- M. L. Trivedi and: Sudhir Shanker, for 


Applicant; S. C. la for ‘Opposite 
Party. T : MT 
GX/HX/D18/80/GNB: 





“AIR 1981 ‘NOC: 134 (ALL) 
(LUCKNOW “BENCH) ` 
' HARI SWARUP, J. E 

Kamruddin, Applicant v. Abdul Saleem 
and another, Respondents. 

-Civil Revn. No, a of 1978, D/- 23-1- 
1980.: . 

. Civil. P. C. (5. of 1909), O, 33, R. 7 (1) 
— Applicant present but not his coun- 
sel — Dismissal of application without 
examining the applicant illegal, 

Since under Rule 7- (1) of Order 33, 
Civil P; C, the’ Court’ was bound -to 
examine the applicant, an order dismiss- 
ing the application recording that the 
applicant was present, that his counsel 
was absent and that no evidence was led 
would be illegal. | 
HX/KX/E217/80/TVN: 

A i 
‘AIR 1981 NOC 135 (ALL.) 
A. N. VARMA, J.” 
Sita Ram Khandelwal and another, 





. Petitioners v, Additional District Judge, 


Kanpur and others, Respondents, 

' Civil Misc, . Writ. ‘Pethn, No, :2514. of 
1978, D/- 18-1- 1980.. e 

(A) U. P. Urban Buildings (Regulation 
‘vf Létting; Rent and Eviction) Act (13 of 
1972), S. 22 (1) (a) — Petition for release 


for own occupation for business — Lack 


of previous experience and means are 
not conclusive of the issue of bona fides. 
‘and 
means were factors relevant for con- 
sidering the bona fides of the landlord 
seeking release of the tenant’s -: accom- 
' | 


va 


1981 
modation under Section 22 (1) (a) of the 
above `U, ‘P, Act 13 of 1972 for carryiag 


_on his own ‘business there, lack of those 
* factors would not be conclusive of the 


issue of bona fides which could be proved: 
independently of them.’ In this case tie .- 


officer’ took” into’ account the. circum~ 
stances that- thè landlord’s family had a 
sweetmeat shop for over 100 years which 
had to be discontinued for losses 
that the landlord had no other- place to 
set up a business for-his son, . Held’ that 
the officer had not committed any~errst 
in granting the relief prayed for. 

(B) U. P. Urban Buildings (Regulatien 
of ee Rent and Eviction) Act (13 of 
1972), S 
ship question. : 

The tenant had a number- of shops aad 
extensive business, The landlord had 
none and intended to set, up a business 
for his son. Rejecting. the tenant’s’ pl2a 
that his eviction from the accommodatien 
where he had a substantial and flourisi- 


ing business would cause substantial lcss ` 


to him ` and! observing that the tenaat 
could easily shift the’-business -into amy: 
one of the other shops he had, the accorn- 
modation was released ‘in’ ` favour of -the 
landlord who-it was held would suffer 
greater -hardship in the event. of the “ac- 
commodation not being released. - 

K, C. ‘Saksena; ‘for ‘Petitioners; Swami 
Dayal, for Respondents, ` 
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„AIR 1981 NOC 136 (ANDH. PRA.) 
= (1981) 1. APLJ (HC). 243 . 
ALLADI KUPPUSWAMI, C. J. 
AND JEEVAN REDDY, J. 


S. Sardar Ali and others, Petitioners 
v. Union of India : and others, Respon- 
dents, 

Writ Petns, Nos. 5458 and 5459 of 19€0, 
and Contempt Case No. 109 of 1980, Tj- 
13-2-1981, . 

(A) Motor Vehicles Act - a of 1938), 
Ss. 129-A, 42 — Powers to seize vehicl2s 
— Validity of S, -129-A — S. 129-A cot- 
stitutes.: unreasonable _ restriction - upon 
fundamental right guaranteed: ‘under 
Article 19 (1) (g) and is not saved ‘by 
Cl. (6) of Art. 19. (Constitution ‘of India, 
Art. 19 (1) (g) and (6) and : Art. 226). — 

Section 129-A ‘of ‘the Act” ‘constitutes 
an _ unreasonable . restriction upon -the 
fundamental. right. guaranteed to the 
petitioners by Article 19 (1). (g)' ofthe 
Constitution, and is not saved ‘by’ d; @) 


and . 


. 22 (1) (a) — Comparative harl- - 


` registered, 


_ of property’, ` 
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of Article 19 .and is, accorda declar- 
ed as unconstitutional ‘and void, (Case 
law’ discussed). - i 

“Section 129=A does not purport ` to 
create a new tribunal, or an authority | 
which’ car -impose the punishment. “of 
seizure and’ detention for the violations 
mentioned ‘therein, The’ impugned Sec- 
tion empowers ‘the policé’ or other auth- 
orised. officer to seize and detain a vehi- 
cle,’ for such temporary period as he 
pleases, on-‘his subjective satisfaction. 
The section ‘does not provide for any ad- 
judicating “machinery before .such agian: ` 
tion takes ' place, 


Section 129-A. provides for seizure not 
only in ‘case. where the vehicle is being 
driven in`a -public place. without being 
` but. also in cases where it 
has so been driven, In other words, even 
if the vehicle..is in the garage. of the 
owner, it can--be seized. and detained by 
the authorised officer on. the ground that 
it has previously been. plied-in a public 
place without registration. The exist- 
ence of the. proviso which leaves a dis- 
cretion in -the- authorised officer to seize 
the _registration certificate instead of 
seizing the vehicle. does not remove the | 
inherent unreasonableness f Mpho -in 
the provision. ._- 

The law which- ON e a Testriċ- 
tion cannot ‘also. be said to be in publie 
interest. Seizing-a-vehicle on route,’ ask- 
ing the passengers to get. out and fend 


for themselves, especially. in the case of 


such . long-distance éarriers,, cannot be 
said- to be: in public. interest; ‘While it 
is true that a person. violating a law 
should not-be allowed to take shelter 
behind ‘public interest’, ` this considera- 


- tion is certainly relevant in judging the 


reasonableness of the ‘law concerned 
herein, ‘under clause (6) of Article 19. ` 
It can, therefore, be said that the provi- 
sions contained in Section 129-A of the 
Act constitute an unreasonable restric- 
tion upon “the fundamental right gua- 
ranteed to the petitioners under - Arti- 
cle 19 (1) (g) of the Constitution. 

Even if it is assumed that the deten- 
tion, is :for a temporary. period, no oné 
knows what that temporary period can 
be. It may vary with the officer to offi- 
cer, In other words, the officer would 
judge and decide subjectively what the 
duration should be, viz., whether it 
should be ‘one hour, one day, one week, 
or eyen one month. The Constitution 
does’ not recognise - ‘preventive detention 
That the ‘stizure~ arid de- 
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l inion ‘may be for a limited or tempo- 
rary period is no answer. The curtail- 
ment of a fundamental right whether 
temporary ` or permanent should be 
reasonable, f l 
` It cannot be said that seizure and de- 
tention is for the purpose of production 
before. the Court or the Authority, as 
the case may be, under Section 123 or 
Section. . 50. Firstly there is nothing in 
law obliging the seizing authority to do 
so, and secondly, there is no purpose in 
such production. The Court or the auth- 
ority cannot confiscate the vehicle under 
those provisions. If so, and in the ab- 
sence of any specific provision, they 
would be equally powerless to pass any 
orders regarding the temporary custody, 
seizure or detention of the vehicle. 
Therefore, the vesting of such a power 
in an executive authority is.an unreason- 
able restriction upon the petitioners’ 
fundamental right to carry on their 
trade or business, guaranteed under 
Article 19 (1) (g) of the Constitution. 
Any restriction upon, or curtailment. of 
a fundamental right, on the subjective 
satisfaction of an executive authority is 
unreasonable except, of course, in situa- 
tions specifically provided in Article 22. 
That the affected party can approach the 
High Court under Article 226 of the 
Constitution is no satisfaction; nor is it 
a complete remedy. The writ petition, 
if at all, has to be for the limited relief 
or release of vehicle. 
(B) Constitution of India, Art, 133 — 


Question whether Sec. 129-A of Motor” 


Vehicles Act is ultra vires the Constitu- 
tion on the ground that it infringes Arti- 
cle 19 (1) (g) of the Constitution, relates 
to the interpretation of the Constitution, 
and is also a substantial question of law 
oi general importance which requires to 
be decided by the Supreme Court — 
Leave to appeal to Supreme Court 
granted, 

P. Babul Reddy and R. Venugopal, ‘for 
Petitioners, Advocate General and- Govt. 
Pleader, for -Respondents; a 


DY/FY/B988/81/LGC 


` AIR 1981 NOC 137 (ANDH. PRA) 
; “MADHAVA RAO, J. 7 

K. Peddanaraiah, Petitioner v. Specjal 
Tahsildar, Authorised Officer (L. R.). On- 
gole, Respondent, 

C.. R. P. Nos.. 520. and 521 of 1980, ` DI- 
3-2-1981, . Me 
- Andhra Pradesh Land Reformis . (Ceil- 
ing, on Agricultural. Holdings). Act. „a of 


A.I R. 
1973), Ss. 3 (v) (i) 9, 10, 20 — Dry:land. 
under ayacut of project — Some land 


declared. excess by treating it as wet 
land by virtue of S. 3 (v) (i) and. S. 9 
— Appeal challenging declaration: — Not 


maintainable — Proper remedy is to file 
objections as and when surrender 
notice was received — Concerned per- 


son not required to surrender excess 
land till- actual irrigation is received. 

T: Bali Reddy, for Petitioner; Govt. 
Pleader for Land Acquisition, for -Re- 
spondent, 


CY/DY/B589/81/VNP/SSG 


AIR 1981 NOC 138 (ANDH. PRA.) 
=(1981) 1 APLJ (HC) 62 
l PUNNAYYA, J, 

N aganath, Petitioner v. Abdul Wahed 
and others, Respondents. 

Civil Revn. Petns, Nos. 2308, 2270 of 
1980 and Second Appeal No, 686 of 1980, 
D/- 31-10-1980, 

(A) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), S. 10 (3) (a) (iii) (b) — Eviction 


under — Landlord’s. bona fide require- 
ment — Nature of business to be speci- 
fically stated — Specific: mention of 


particulars in eviction petition with ref- 
erence to ingredients of S. 10 (3) (a) 
(iii) (b) is a condition precedent for get- 
ting relief of eviction. 1958 Andh LT 
728, Held impliedly overruled by AIR 
1965 Andh Pra 435, (Civil P. C. (1908), 
O. 6, R. 2). 

It is now well settled that the party 
who approaches the Court for relief 
must plead and prove his case. This 
principle is the basis and foundation, for 
administration of justice, This principle 
which is incorporated in Order 6, Rule 2, 
C. P. Œ. is also applicable to proceed- 
ings under the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1960, The purpose in following „this 
procedure even in eviction applications is 
intended to pinpoint: the parties to the 
matter in controversy between them, so 
that none of the parties may be taken 
by surprise and subsequently none of 
them may allege that he was in any 
way prejudiced. Hence the landlord 
seeking eviction on the grounds contain- 
ed in Section 10 (3)' (a) Gii) (b) has to 
specifically plead in the eviction petition 
all the essential particulars. consistent 
with all the ingredients of clause (iii) (b) 
of” Section 10 (3) (a). Unless he alleges 


; the Rent Controller that 


1981 - 


oer..averse in the eviction petition all the 
essential - ingredients of -hese provisions 
‘and proves them, he cannot obtain the 
:telief of eviction. 1958 Andh LT 7238, 
Held impliedly overruled- by. AIR ‘1965 
Andh Pra 435. 

‘Where the tenant. gives certain parti- 
culars. in -his counter to. convince ‘the 
‘court that the requirement of the land- 
lord is not bona fide, 
bound to file a rejoinder denying speci- 
fically those allegations end furnishing 
further particulars as against those alle- 
gations. If the landlord does not file a 
reioinder furnishing such material parti- 
culars, it has to be concluded that he 
has not traversed the allegations made 
by the tenant. 

Therefore in the instant case to satisfy 
the require- 
ment is bona fide, the landlord should 
specifically plead in the eviction petition 


the nature of the business which he pro~ 


poses to start for his son and furnish all 
the particulars with reference to the in- 
gredients of Section 10 (3) (a) (iii) (b) 
and should state specifically as to why 
he has chosen to seek eviction of the 
tenant from the mulgie in question in 
` preference to other mulgies belonging to 
him and all those facts stould ve averred 
in the eviction petition. Failure to aver 
all these facts in the eviction petition 
will cause prejudice to the defence of 
the tenant, as he has no opportunity to 
know and meet the case Df the landlord. 
_It is true that it is the landlord's 
choice that is paramount in selecting the 
premises from out of the mulgies belong- 
ing to him for the particular business 
which he proposes to szart, But it is 
incumbent on the part of the landlord 
to explain in the eviction petition as to 
why he chooses the mulgie in question 
in preference to others end should also 
prove those facts with necessary evi- 
dence. The petitioner did not state all 
_ these facts in the eviction petition. è 
(B) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), S. 22 — Revision — Concurrent 
finding of faet of Tribunals that there 
was no sub-letting as alleged by land- 
lord — Finding based on proper appre- 
ciation of evidence — 
in revision, 


Madhukar Rao L. Ganu; for Peti- 
tioner; Syed: Saadatulla Hussaini, for’ 
Respondents. i 
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zhe landlord is 


No interference 
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- AIR 1981 ‘NOC. 139. (ANDH, PRA.)-- - 
GANGADHARARAO AND: 
P. A. CHOUDARY, JJ. 

M. Padmavathamma’ and others, Appel- 
lants v. Raja Somasekhara Chikka Royal, . 
Respondent, 

Appeals Nos, 322, 839, 1095, 1206, 1199 
of 1975 and 829, 830, 831 of 1976; C. M. FP. 
Nos. 11340 of 1978: 13514 of 1977, D/- 
21-8-19£0. 

(A) A. P, (Andhra Ares) Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(26 of 1948), Sections 3 and 66 — Aboli- 
tion of impartible estate — Alienations 
effected . prior to taking over — Not 
questionable by Zamindar or his succes- 
sor- -in-interest, 

` Once the impartible estate was abo- 
lished and taken over by the Govern- 
mënt, the only rights that could be 
claimed by the landholder are those that 
ate specifically ` conferred: upon him by 
the Abolition Act He. could not claim 
any rights under the Impartible Estates 
Act, because it stood repealed on and 
from ihe notified date. He could not 
also claim all the rights which he had 
as principal landholder before the noti- 
fied date.. It is the totality of the in- 
terests in the estate that vested in the 
Government. The landholder is no 
longer the holder of the estate. The 
Government steps into his shoes, and 
becomes the owner of the estate, There- 
fore, after the abolition of the estate, 
the Zamindar r .his successors-in-in- 
terest cannot ‘maintain any action ques- 
tioning the alienations effected by thé 
Zamindar before the estate was taken 
over, relying upon the provisions of the 
Madras Impartible Estates Act. A fortior, 
it follows, that the Zamindar or his sons 
cannot maintain a suit for partition with 
respect to the properties in the estate, 
that do not properly belong to them 
under the Act. > 


(B) A. P. (Andhra Area) Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(26 of 1948), Sections 18 (4) and 3 — In- 
terpretation of Section 18 (4). 


The buildings in the estate first een 
in the Government and thereafter, they 
vest in the persons, who owned them. 
If a landholder owns a building, imme- 
diately before the notified date, he con- 
tinues to own it and he has to pay as- 
sessmeni to the Government. If a person, 
other than the landholder, owns the 
building, he continues to. own it and he 
has tọ make* payments to the Govern« 


66 


ment, To say -that the buildings falling 
under Sub-section (4) of Section 18 do 
not vest in the Government, but con- 
tinue to be, part of an, estate, is to say 
that even after the abolition of the main 
estate, there will be islands of ' small 
estates. It is contrary to the cbject’ and 
the scheme of the Act: 
the very purpose of the enactment of 


abolishing the Zamindary system and 


introducing ryotwari settlement, 


(C) “Madras Impartible. Estates Act ‘a, 


of- 1904), Section 4 — Effect — Powers of 
proprietor. of impartible estate, 


‘In view of ‘Section 4, the proprietor ot 
an impartible estate is in the position of 
a managing member of a joint Hindu 
family. He does not have the powers of 
a: father or a grandfather, of a joint 
Hindu. family. He can alienate the 
estate or part of it only for legal necés~- 
sity or for the.benefit of the. estate, It 
jis. only then those alienations will be 
binding onthe shares of. other. coparce- 
ners independently. of. their. ` consent. 
Otherwise, any such alienation will not 
be valid beyond | his own lifetime, 


' (D) A.P. (Andhra Area) Estates (Aboli- 


tion and Conversion into Ryotwari) Act 
(26 of 1948), Sections 47 (3), 56 (1) (c) —. 
Suit by successor in interest of Zamin- 
dar for setting aside alienation and for 


partition — Jurisdiction of Civil Court, 
however,. 


not, barred Civil Court, 
cannot decide question whether lands. ijn 
question are private lands or ryoti-lands. 


CY/DY [B598/81/CWM 


AIR 1981 NOC 140 (CAL): 
. DIPAK KUMAR SEN, J. 


Union of India, Applicant y. Sanwal 
Ram Modi, Respondent, | : 
‘Matter No. 201 of 1981, D/- 23-3-1981. 


Arbitration Act (10 of 1940), Section 34 


Application for — Party seeking arbitra. 


tion failed to show its willingness to go 


to arbitration — Application for stay, 
filed after the`time for filing written 
statement expired ™— Question of delay 


in‘ filing application should be consideréd . 
AIR 1978 Cal 386; 


while’ granting stay. 


AIR 1978 SC 1608, Foll. 
EY/FY¥/C485/81/VNP/SSG- 


TA 


Ki 
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t will defeat | 


_ Arbitration proceedings — Stay . —, 


PPE- 


“` ing of evidence but the ‘party 


A. L R. 


AIR 1981 NOC 141 (CAL.) 
MRS. PRATIBHA BONNERJEA, J. 
National Insurance Company Ltd., 
Plaintiff v, Bhudharmull ‘Ramchander 
and others, Defendants. . . 

Suit No, 697 of. 1965, D/- 20-2-1981, 
Torts —- Negligence — Res ipsa loquitor 
— Applicability. to facts is question of 


law — Need not be. specifically pleaded. 


AIR 1977 SC 1735, Foll. 


S. Majumdar with B. Chakraborty, for 
Plaintiff; Mrs. P. Chowcharia. with Bimal 
Chatterjee, Sujit Auddy with ` Bhaskar 
Roy, for Defendants. , 


DY/EY/B809/81/AKJ ` 


. AIR 1981 NOC 142 (CAL.). . 
BIMALENDRA NATH MAITRA, J. 


Commissioner of Hooghly Chinsurah 
Municipality, Petitioner v. Anil Kumar 
Dey and another, Opp. Parties, ; 

Civil Rule No, 2687" of 1979, D/- 18-2- 
1981. 

Civil P. C. (5 of 1908), Section, 9 — 
Title suit against Municipality — Prayer 
for temporary injunction as Municipality 
was about to construct a:drain on dis- 
puted land — Prayer must fail since 
drain ‘had not been; fully constructed 
and nuisance had not actually occurred 
— Prayer could not be granted for ap- 
prehended nuisance. 
Rel. on, (Specific Relief Act (1963), Sec- 
tion 37). (Torts — Nuisance), 


Ranjit Kumar Banerjee, Ashoke Kumar 


Banerjee, for Petitioner; Saktinath Muk- 
herjee, Prodipta Rai for Cepasite Par- 
ties, ' 
DY/EY/B818/81/AKJ. 

AIR 1981 NOC 143 (DELHI) 

: SULTAN SINGH, J. 

M/s, A. K. Bhatia, Petitioner v. M/s. 
Viman Engg. Co. Pvt. Ltd, New Delhi 
and another, Respondents., 

- C. M. (M). No. 2 of 1981, D/- 7-5-1931. 

(A) Delhi Rent Control Act (59 of 1958), 
Section 14 (1) (a) and (b) — Eviction pro- 
ceedings —. Adjournment of. hearing for 
recording evidence — No cause -shown 


for .adjournment even’ on second. date of. 


hearing for the purpose — Refusal to 
adjourn. is justified. (Civil P. C. (1908), 
O. 17, R. 1 and O. 16; R. 1). 

‘Where in application for eviction indet 
Section 14 (1) (a) and (b) of the Act, the 
proceedings were adjourned for record- 
seeking 


m 


„ILR 49 Cal 1059,- 
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adjournment on second date failed to file 
the list of witnesses in terms of O. 16, 
R. 1 and summon the witnesses and also 
failed to show any cause for adjournment 
on both dates of hearirg as required by 
O. 17, R. 1, refusal to adjourn on the 
second date-of hearing would be justifi- 
ed as adjournment is rot to be granted 
even on payment of costs when cause is 
not shown. : 


(B) Constitution of India, Article 227 
~~ High Court’s power af superintendence 
— Order of Collector relating to closing 
of evidence of party seeking adjournment, 
challenged — It is a matter of discretion 
and a pure question of fact — Nothing 
to show that order was not in accordance 
with law — High Court refused to inter- 
fere with the order. AIR 1975 SC 1297, 
Rel. on. est 

S. K. Luthra, for Petitioner; 
Saluja, for Respondents, 


FY/FY/C807/81/SMA/SNY | 


S, S. 


AIR 1981 NOC 144 (DELHI) 
Mr, G. R. LUTHRA, J. 

Banarsi Dass Gupta, Appellant v. Brij 
Bhushan Lal Bindal and another, Re- 
spondents. 

F. A. O. No, 97 of 1979, D/- 29-4-1981 

(A) Hindu. Law — Family arrange- 
ment — Validity — Minor person a party 
to family arrangement — Effect. 

Members of a joint family can give 
right to manage a property to any one 
by means of an agreement, But so that 
an agreement can be valid it must be in 
accordance with the Contract Act, Accord- 
ing to S. 11 of the Cortract Act a per- 
son having attained majority can be a 
party to an agreemért. Therefore, a 
contract by a minor is void ab initio, In 
the present case, two or three members 
being minors, an agreement in the shape 
of family arrahgement,-~was void and did 
not confer any authority on the plaintiff 
to manage the property. The . alleged 
family arrangement being void ab initio 
could not be validated by the principle of 
ratification, AIR 1972 SC 1279, AIR 1965 
SC 1531, Rel. on, 


(B) Civil P. C. ( of 1908), O. 4, R. 1 
»—- Order granting temporary injunction 
—- Interference in appeal — Family ar- 
rangement — Two.of the- coparceners 
party to such arrangement being minors 
—~ Fact not taken into consideration by 
Jower Court — All coparcenerg not 
made parties : to suit for permanent 
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injunction- when it was alleged by plain- 
tiff that they were parties to such ar- 
rangement — Held order of Lower Court 
granting temporary injunction must be 
set aside — Discretion. by lower Court 
was not. exercised according to law:— 
There was clear patent defect of two. 
coparceners, on account of minority, be- 
ing incapable of entering into any fami- 
ly arrangement, 


Shanti Bhusan with S, S. Sabharwal, 
for Appellant; Dr. L, M. Singhvi with 
G. L. Rawal, for B. B. Bindal, Satya Dev 
Sharma, for C. B. L, for Respondents, 


EY/FY/C596/81/DHZ 


AIR 1981 NOC 145 (DELHI) 
M. L. JAIN, J. 

Nanda Brothers Exporis (P.) Ltd, New 
Delhi, Petitioner Ve Shanti Devi, Respon- 
dent. 

-S:. A.O. 98 of 1980, D/- 29-4-1981. 

‘Delhi Rent. Control Act (59 of 1958), 
Section 21 — Lease for temporary periot 
— Eviction of tenant — Statement that 
premises available. only for one year, 
as landlady residing abroad, likely to - 
return, not challenged — No allegations 
of collusion or fraud .— Bona fides of 


_landlady established — Section 21 com- 


plied — Sanction accorded valid — Te- 
nant liable to be ejected. AIR 1980 SC 
226, Disting, j 


Soli J. Sorabjee, Sr, Advocate with 
K. N. Kataria and C, M. Oberoi, for Peti- 
tioner; Dr. L. M. Singhvi with S, L. 
Bhatia, for Respondent.. 


FY/FY /€815/81/VSM/SSG - 


. AIR 1981 NOC 146 (DELHI) 
D. K. KAPUR AND N. N. GOSWAMY, JJ. 
Gulraj Singh, Petitioner v. New Delhi 
Municipal Committee, ‘Respondent. 
Civil Writ Petn, > No, 1151 of 1980, D/- 
2-38-1981, ‘ 


(A) Punjab Municipal Act (3 of 1911), 
Section 62 —. Petition under Article 226 
of the Constitution challenging order 
levying scavenging tax —.Lt. Governor 
is not a necessary party to he applica- 
tion, 


(B) Punjab . Municipal Act (3 of 1911), 
S. 62 (10) (12) — Notification of imposi- 
tion of scavenging tax- specifying -a date 
less than. 3 months from the date- ot 
notification, on which the tax phan ‘come 
into force — Validity.. 
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Where ‘a notification under ‘Section 62 


of the Act specified a date which was less.’ 
for ` 


than’ 3°months of the ` notification; 
coming into force the scavenging tax, the. 
notification was held invalid. 

Where a scavenging tax imposed by a 
notification dated 1-2-1976 was made 
leviable from 1-4-1976, but was not levi- 


- ed as the proposal was withdrawn by the 


í 


Municipality in February, 1976, and 
thereafter in January 1978 the Commit- 
tee decided to again levy such tax, from: 
1-4-1976, it was held that, having with- 
drawn ‘the earlier proposal and the tax 
not having been levied the resolution 
to 1978, must be treated as a new pro- 
posal which requires another sanction 
by the State Government under Sec, 62 
of the Act. The previous proposal which 


-was dropped cannot be revived merely 


by passing a new resolution. 


Under the Punjab -Municipal Act 1911 
the scavenging tax can be levied only 


on the tenant and not on the landlord’: 


where the building is let to a tenant or 
occupant. The order levying the tax on 
the landlord is ultra vires, 

R.K. Malik, for Petitioner; K. C. Mittal, 
for Respondent, 


DY/FY/C9/81/KNA 





AIR 1981 NOC 147 (DELHI) 
SULTAN SINGH, J. 

S. R. Dutta, Appellant v. 
Bhatia, Respondent. 

S. A. O. No, 188 of 1980, D/- 11-12- 1980. 

(A) Delhi Rent Control Act (59 of 
1958), Section 14 (1) (e) — Eviction: peti- 
tion — Plea of personal bona fide need 
of landlord and bona fide need of mar- 
ried daughter for whose benefit premises 
were held — Eviction order passed ` by 
Controller and confirmed by Tribunal on 
ground that premises were required ‘by 
landlord for his daughter to look after 
him and his wife who were aged — Held 
Controller and Tribunal erred in law jp 
passing eviction order on basis of evi- 
dence on facts which were never plead- 
ed by landlord. AIR 1930 PC 57 (1); 
AIR 1969 SC 1291, 1974 Rajdhani LR 522, 
AIR 1979 SC 882, Rel. on. AIR 1956- sc 
593, Disting. 

(B) Delhi Rent Control Act (59 of 
1958), Section 39 — Second appeal — 
substantial question of law — Concur- 
rent finding of fact that premises were 
required for residence of ` Jandlord’s 
daughter — Daughter dying during pen- 


Chuni La} 
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ATR: 


. Held: sub- 
wheiher 
suataiiod 


dency of .second appeal. — 
stantial question of law arose 
order of eviction ‘could be 
after daughter’s death. 2 
(C) Delhi Rent Control Act (59 ol 
1958), Section 39 Second appeal 
against eviction order -passed - by- -Con- 
troller, confirmed by Tribunal, -upon 
eviction application filed by- landlord on 
ground of his personal” bona fide need 
and for benefit and need of married 
daughter — Daughter dying during pen- 
dency of appeal — Held upon daughter's 
death nothing survived to the landiord 
and as his personal requirement was not 
proved eviction order could not be sus- 
tained. AIR 1941 FC 5, AIR 1956 SC 655, 
AIR 1957 SC 875, AIR 1974 SC 1178, AiR. 


1975 SC 1409, 1980 (2) RCJ 337 (Bom), 
Rel. on. 3 3 

F. C. Bedi with S. K. Puri and Miss 
Honey Grover, for Appellant; S. L. 


Bhatia, Sr. Advocate ‘with Mrs, 
Talwar, for Respondent. 


AY/CY/A402/81/HR/RSK 


_ Indu : 


AIR 1981 NOC 148 (DELHI) 

_AVADH BEHARI ROHATGI AND 

S. B. WAD, JJ. 

Mis. Nehru Place Hotels Limited and 
another, Petitioners v. Municipal Cor- 
poration of Delhi and. -another, Respon- 
dents. : 

Civil Writ No. 633 of 1980, D/- 30-9- 
1980. f 

(A) Constitution of India, Art. 226 — 


Non-disclosure of material facts — That 
‘temporary injunction was refused in 
earlier suit for self-same relief, that 


appeal failed due to failure to furnish 
bank guarantee and that suit was finally 
dismissed without liberty to file fresh 
suit not disclosed in petition for declara- 
tion that petitioner was not liable to pay 
property tax Held petitioner was 
guilty of concealment and suppression of 
material facts and it disentitled him to 
any relief in writ jurisdiction. 

(B) Constitution of ‘India, Article 226 
— Bar to writs — Writ for declaration 
that petitioners were not -liable to pay 
property tax on plot leased to them — 
In earlier suit on same subject-matter, 
temporary injunction refused by trial 
Court, on appeal, stay granted on con- 
dition of bank guarantee and finally suit 
dismissed without liberty to . sue on 
same cavse of action —~. Held all. these 
adjudications had attained finality and 
barred the filing of .writ petition, 


1981 ° | 


© ` Delfi: “Municipal -Corporation Act- 
(66 of 1957), Section 420. — Property tax 
on vacant plot — Primary “Kability to 
pay — Perpetual lease -of « hotel--plot+—-. 


xpress -covenant-in lease providing that. 


liability .to pay all taxes, whether on 
vacant land or building, on -landlord or 
tenant; whether:; payable in present or 
future shall be on lessee — Held by vir- 
tue of covenant primary. liability to pay 
property tax was on lessee, even when 
plot was vacant. 


Under Section- 120 -the lessor’ is pri- 


marily liable or that the property taxes - 


are “primarily - leviable”’ on the lessor 
mean much the same, But this does not 
mean that this liability 
subject-matter of a covenant between 
the lessor and the lessee. When the 
zlessee covenants with the lessor that he 
shall at all times pay and discharge all 
rates, taxes, charges, assessments of 
‘every description which -may be assess- 
ed, charged or imposed during the con- 
tinuance of the lease either upon the 
vacant plot or on the building erected 
thereon or on the landlord or on the 
tenant the lessor will have completely 
passed on to the lessee this burden. Both 
the covenanter and the covenantee are 
bound. Whether the taxes are assessed 
on the vacant plot or upon the building 
or on.the landlord or on the tenant the 
lessee shall pay those taxes at all times 
during the currency of the lease. Even 
if the plot is vacant, as in the present 
case, the liability remains that of the 
lessee, 

A covenant in a lease is a contract 
_ binding on the lessor and the lessee, Not 
‘only that it has a wider operation than 
an ordinary contract because the parties 
have transmissible interests in the land 
which is the subject matter of the lease. 

A covenant by the tenant -to pay rent 
and taxes touches and concerns. the land. 
The basic principle is that where the 
covenant which is sought to be enforced 
“touches and. concerns the land” or, to 
use more modern phraseology, “has re- 
ference to the subject matter of the 
lease” it will be enforceable not only by 
the parties but also by and against, as- 
signees, because of the privity of estate 
that exists between the parties. (1691) 91 
ER 656. Ref. to.. 

(D) Delhi Municipal Corporation Act 
(66 of 1957), Sections 124 (3) and 126 — 
Notice under’ Section 126 -— Validity — 
Leased property omitted - from . assess- 
ment list sought to be. included in same 


cannot be the . 
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‘by amending list. — Held, by virtue of” 


Commissioner’s. powers under Section 126, | 
notice issued . thereunder, informing 
lessee of proposal to amend list was not _ 
invalidated by fact that no notice was 
issued under- Section 124 (3). 

If a property is omitted. from the as- . 
sessment list the Commissioner ` has ~ the 


power under Section 126 to amend the “~~ 
assessment list (a) by inserting 


therein 7 


the name of any person whose name 


‘ought to be inserted or (b) by inserting . 


therein any land or. building previously | 
omitted. . Thus a land or building which — 
is being assessed for the first time can 


-be assessed to property tax by amend- 


ing the assessment list-under Section 126- 
of the Act. Of course a notice has to be 
given to “the person affected” before the 
‘list is amended. 


P. N. Lekhi, Sr. Advocate with D. R. 
Mahajan, for Petitioners, D, D. Chawla, 
Sr. Advocate with Arun Kumar, for Re- 
spondents. 


AY/BY/A396/81/HR/RSK 


- AIR 1981 NOC 149 (DELHI) 
_ B. N, KIRPAL, J. 

Rehabilitation Ministry Employees 
Co-operative House Building Society 
Ltd., New Delhi, Petitioner v. Union of 
India and others, Respondents, 

Civil Writ. No. 654 of 1979, 
1980. 

(A) Constitution of India, Art. 226 — 
Administrative decision — Cannot be at 
variance with or contrary to provisions 
of any Act — Allotment of land in ac- 
cordance with provisions of Section 20 
‘of Displaced Persons (Compensation & 
Rehabilitation) Act — Cannot be invalid 
merely because it was contrary to cabi- 
net decision, (1967) 69 Pun LR 656 and 
AIR 1961 Punj 451, Rel. on. (Displaced 
Persons (Compensation & Rehabilitation) 
Act (1954), S. 20.) 


(B) Displaced Persons (Compensation 
& Rehabilitation) Act (44 of 1954), Sec- 
tion 19-— Order cancelling allotment of 
land — Order passed. not by Managing 
Officer but .by Chief Settlement Com- 
missioner for alleged violation of Cabinet 
decision — . Opportunity of. being. heard 
not given to allottee as required by . 
R. 102 — Order was quashed, AIR 1961 
SC 1320, Foll. 

(C) Evidence Act (1 of 1872), Sec. 115 
— Promissory estoppel against Govern- 
ment — Officer entering into an agree- 
ment within. scope of his authority ane, 


D/- 1-9- 
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making ‘representation — Person ` acting 
on that -representation putting’ himself 
in disadvantageous position — Govern- 


ment is estopped from going back on its, 


commitments, ' - 

In the present’ case, the“ ‘Managing 
Officer, within the scope of his authority, 
namely, in accordance with the provi- 
sions of Section 20 of the Displaced ‘Per- 
sons (Compensation & ` Rehabilitation) 
Act, 1954 made a representation -by pro- 
fessing to allot the land in question to 
the petitioner-Society. On the basis of 
this representation the petitioner and its 
members acted to their disadvantage, They 
put themselves in - -the disadvantageous 
position by firstly contributing and de- 
positing certain amount towards. ‘part 
payment of the price; secondly the mem- 
bers of the petitioner Society could not 
. purchase. any other land in the town in 
question and thirdly. the. said members 
did not get themselves registered - -for al- 
lotment of any plot of land or flats with 
the Development Authority or any other 
agency by reason_of the allotment of land 
in question having been made to: the 
petitioner Society. 


Held that the respondent-Government 
was estopped from ‘going back on | the 
firm commitments .made by it. These 
commitments were’ made time and again 
by officers and authorities at ` different 
levels both inside ‘arid outside the House 
of Parliament, In this view of the matter 
the petitioner was ‘entitled to ‘invoke -the 
doctrine of promissory estoppel, AIR 1980 
` SC-1285, Foll, 

L. R. Gupta with P, K. Aggarwal, for 
Petitioner;, B. N. Lokur, Sr. Advocate 
with Rattan Lal, (for Nos. 1 and 2): and 
R. K. . Khanna (for No, ; 3), for . Respon- 
dents, . 


KX/AY/G50/80/MBR 





AIR 1981 NOC 150 (DELHI) | 
= (1981) 83 Pun LR (D) 32 ; 
V. S. DESHPANDE, C, J, -.: 
AND B, N.: KIRPAL,. J, i 
Indraj and others, Petitioners: v, . The 
Collector, Delhi and: others, Respondents. 
© L P., A. No, 113° of 1975, Di 10-4- 
1980.. > 
(A) Civil P, C. 6 ‘of 1908), S. 1: a 
“Matter directly . and substantially: - 
issue ‘and ‘has been. heard and finally de- 
cided” — Meaning. , 
. It is for the court to decide whethér 
it would dispose of the’ suit ona préli- 
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„suits ` 


ing tenancy against the, plaintiffs 
res judicata. . 


the . decree would _ not be 


ALR 


minary issue itself, If the court chooses 


‘to dismiss the suit ọn such a preliminary 


ground without ° going- into the other 
questions, naturally it cannot be said 
that ‘the other issues were directly and 
substantially in issue and that they weré 
heard and’ finally decided by the ‘court, 
But it is advisable for the- Court ‘to con- 
sider and decide all the issués ‘including 
the one on which the suit could have 
been disposed of, if such an issue were 
to be treated as a preliminary one by 
the court. Once the.court gives its deci- 
sion. on all the issues including the pre- 
liminary one, then it cannot be argued 
that all the issues were not directly and 
substantially in issue merely because the 
suit could have been disposed of on a 
finding on the preliminary issue alone. 


The.-choice is of the court.and it is that, 


choice: which- governs the interpretation 
of the judgment and. decree. of the court 
for application of Section 11 to it, - AIR 
1971 SC. 442, Foll. 


(B) Civil P. C. 6 of 1908), S. 11° — 
Suit for injunction — Suit decreed witli 
adverse finding against plaintiff — Whe- 
ther adverse finding, operates as res judi- 
cata, 


In the present” case, the plaintiffs filed 
for permanent injunction on the 
ground, that they were tenants. of the 
land and certain officers of the Govern- 
ment were attempting to dispossess them. 
The material finding in the suits was 


‘that the. plaintiffs were. not tenants of the 


Jands in their possession, but they could 
be dispossessed not by force or executive 


‘action, but only in due coursé of law, 
taken, 


Thereafter ` proceedings were 
against | the plaintiffs by the Estate Offi- 
cer under the Public Premises (Eviction 
of Unauthorised Occupants) Act for un- 
authorised occupation of the ‘land, ‘Their 
plea that they were tenants of the land 
was negatived as barred by res judicata 


‘and an order of eviction was passed, The 


plaintifis had challenged the “finding ` re- 

garding res judicata in ‘this appeal,’ 
Held that the adverse finding regard- 

was 


. An adverse finding against a successful 
party- in a suit which is, not in harmony 


with the relief granted in the suit by ` 


res _ judicata. 


judicata. 


In the ae case, i the question’ is 


“whether ‘the decree was in harmony ‘with 


i 
1 
1 


= 


; fused to them and they should get 


a 
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the finding. that: the’ plaintiffs. were not 

tenants. This question has.to be answer- 

ed by taking into account the following 

a Firstly, the question of 
nancy was directly and 


would have liked to get a permanent ‘in- 
junction based on title. Their title con- 
sisted of tenancy. Had they succeeded in 
proving their title they would have -got 
an absolute injunction,- which would not 
contemplate their eviction “in due course 
of law”. Secondly, it is only when the 
mere possession is such that only direct 
action for. physical ‘dispossession is to be 
prevented, but the eviction is certain if 
only the due process of law is resorted 
to. It is in such a case that the injunc- 
tion would-be a limited one simply to 


„protect the possession. of the: plaintiff 


only because physical force was sought 
to be applied against the plaintiffs. 

The relief of injunction based on title 
was asked for by the plaintiffs after 
having alleged that they were tenants. 
Explanation 'V- to S. 11, therefore, applies 
and it must be: held that the relief 
claimed in the plaint was that of an in- 
junction based on’ title without ‘any 
qualification, Since the relief- has not 
been granted expressly by the decree, it 
must be deemed to have been refused. 


In that sense, the decree is in harmony- 


With judgment and the pleadings, It re- 
flects the finding that the plaintiffs were 
not tenants. 


Further, the plaintiffs could have filed 
an appeal on the ground that an absolute 
injunction on the ground of title was re- 
an 
absolute decree. Therefore, it cannot be 
said that they could not have filed an 
appeal against the adverse finding re- 
garding tenancy and herice that anama 
was not res judicata: 

R. K. Chopra, for Petitioners, 


FX/HX/C794/80/MBR 


AIR 1981 NOC 151. (DELHH 
D, R. KHANNA, J. 
M/s. 
New Delhi, Plaintiff v. M/s. Thakur Dass 
Faqir Chand, Defendant. 
. Suit No, 668 of 1975, D/- 14-3-1989. 
(A) Evidence Act - (i of 1872), S. 114 
-— Under contract B supplying garments 
of given specifications and quality to A 
for export to foreign buyer — ‘A claim- 
ing that goods supplied by B were found 


5 substantially _ 
in issue because ordinarily the plaintiffs © 


- defective 


Raunaq International (P.) Ltd., 


. Notes of Cases: 151-152 71. 


defective by Textile Committee on in- 
spection — A not getting official record 
of office of Textile ‘Committee regarding 
inspection produced. Adverse infer- 
ence can be. drawn against A. for with- 
holding that record. — It can be assum~ 
ed that record if produced would have 
gone against him, 

(B) Evidence Act (1 of 1872), S. 45 — 
Under contract B supplying garments of 
given specifications and quality.to A for 
export to foreign buyer A claiming 
that goods supplied by B were found 
‘by Inspector of Textile Com- 
mittee on -inspection -Inspector’s re- 
port produced for proving his expert 
opinion — Inspector not examined — His 
report cannot be given much weight as 
B had no opportunity to test his opinion 
by cross-examination, AIR 1922 Lah 421 


“and AIR 1956 Bom 617, Rel. on. 


0S. P. Manga, for . Plaintiff; Y. K. Sa- 
bharwal, for Defendant, 


1X/JX/E466/ 80/GNB 





AIR 1881 NOC. 152 (HIM. PRA.) 
H. & THAKUR, J. 

Bhagat Ram and another, Petitioners 
v. Basant Ram and another, Respondents. 

Civil Misc, Petns.' Nos, 1726 and 1727 
of 1979 in R. S. A. No. 155 of 1979, D/- 
7-5-1981. 

' (A) Limitation Act (36 of 1963), Ss, 5 
and 12 — Delay in filing appeal — Con- 
donation -of .— Time spent in obtaining 
copies of. judgment and decree must be 
excluded for computing period of limi- 
tation for appeal. 


Where an urgent application for ob- 
taining copy of judgment: and decree 
was filed on 12-6-1979 but the copy was 
delivered on 22-8-1979 although it was 
prepared and attested on 26-7-1979 but 
the applicant was not informed about 


-the preparation of the copies the period 


from date of preparation to the date of 
actual delivery of copies was liable to 
be excluded in computing the period of 
limitation . in filing appeal. 

(B) Civil P. C. (5 of 1908), S, 100 
Application for dispensing with produc- 
tion of copy of judgment of trial court 
or to grant time for its production, filed 
with appeal — “Attested copy of judg- 
ment filed before appeal was decided — 
Held, delay in filing attested copy vf 
judgment of trial court could be con- 


-72 - Notes of Cases 153-156 - 
(Punjab High, Court Rules and: 


.. doned. . 
. Orders, Vol. V, Ch. IA, R, 2 (as applica- 
. ble to H. P.); Limitation Act (1963), S. 5). 
_ ATR 1977. NOC 278 (Him Pra), Foll. 
Yoginder Paul, for: Petitioners; K. D. 
Sud, for Respondents, ` 


FY/FY/C796/81/SMA/DVT 


_ 


AIR 1981 NOC 153 (KANT.) ~ 
G. N. SABHAHIT, J. 
H. Vittal Shetty, Petitioner v. Annayya 
‘Na‘ka and others, Respondents. 
Writ Petn. No. 2778 of 1981, D/- 25-2- 
1981. 


Karnataka Village Panchayats “and 
Local Boards Act (10 of 1959), S. 103 (4), 
(2) — X disqualified on the date of elec- 
tion — Election is void — Sub-clause (1) 
of ‘S. 103 applies and the Election Tribu- 
nal has jurisdiction to declare his elec- 
tion as void. (1968) 2 Mys LJ 624, ‘Rel. 
on, 

H. K. Shetty, for Petitioner, 


EY/FY/C278/81/KNA 


AIR 1981 NOC 154 (KANT.) 
G. N. SABHAHIT, J. - 
Mrs. Rose L, Taur, Petitioner v. State 
. of Karnataka and others, Respondents. 

Writ Petn. No. 176 of 1981, D/- 20-2- 
1981, 

Karnataka Preservation of Trees Act 
(76 of 1976), Ss. 21 (1), 22, 2 (1) (f) and 
§ — Cuiting of branches of pomegranate 
tree is not ‘felling of tree’ — Not being 


an offence there was no question of com- 


pounding it. 

In view of the definitions of the words 
‘tree’ and ‘to fell a tree’ in Section 2 (1) 
Karnataka Preservation of Trees Act 
cutting and removing of branches of a 
pomegranate tree did not amount to the 
felling of the tree restricted by Sec. 8. 
Not being an offence no penalty under 
Sec. 22 was attracted and there was: no 
“question of its being’ compounded under 
Section 21 (1). In the circumstances the 

_demand for payment of compounding fee 
was quashed., 

T B. Srinivasan, for Petitioner; Ven- 
katachalai, Govt. Peet for Respon- 
dents. y 


EY/FY/C272/81/TVN 





- AIR 1981 NOC 155-(KANT.) 
` = (1981) ‘i Kant LJ 510 
M. P. CHANDRAKANTARAJ: URS, J. 

P. S. Hariharan, Petitioner v. The Tak 
Officer and R. T. O, Pangale and an- 
other, Respondents, 

Writ Petn. No. 5228 of 1976, D/- 10-2- 
1981. 

Karnataka Motor Vehicles (Taxation on 
Passengers and Goods) Act (10 of 1961), 
S. 3 — Levy of tax beyond. period of 
permit invalid — Laches or non-availing 
of statutory appeal no bar to relief un- 
der Art. 226 of the Constitution. (Consti- 
tution of India, Art. 226). 


Since the provisions of tie: Karnataka 
Motor Vehicles (Taxation on Passengers 


and Goods) Act 1961 would not get at=, 


tracted for the period the vehicle had no 
permit at all, levy of tax under Act for 
period beyond the date of expiry of the 
permit was invalid and the laches on the 
part of the person aggrieved or his fail- 
ure to avail of the alternative remedy 
of appeal under the Act would not bar 
interference under Art. 226 of the Con- 
stitution. The order of assessment to the 
extent it suffered from such illegality was 
quashed, (1975) 2 Kant LJ (Short Notes) 
15, Foll. 


C. Narasimhachar, for Petitioner; Smt. 


M. R. Vanaja, Govt. Pleader, for Re- 
spondents. 
DY/FY/C93/81/TVN 


AIR 1981 NOC 156 (KANT.,) 
V. S. MALIMATH, J, 

Dr. B. Puttaswamy, Petitioner v. The 
Selection Committee for Admission to 
the Post Graduate Degree & Diploma 
Courses and others, Respondents. 

Writ Petn. No. 17539 of 1980, D/- 22-1- 
1981. 

Constitution of India, Art. 226 — Ad- 
mission to Medical College — Applica- 
tion in alternative for admission to two 
different courses — Is maintainable, 
(1981) 1 Kant LJ 369, Foli. 


K. Sridhar, for Petitioner; L, Srinivasa ` 


Reddy. and H. N. Narayana, for Respon- 
dents. 


CY/EY/B345/81/HR/RSK 
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AIR 1981 Noc 157 (KANT) . 

= (1981) 1 Kant LJ 355 

G.' N. SABHAHIT, J. 
Rudragouwda _Basanagouda ` Harobela- 


' vadi alias Patil; Appellant v, Fakirappa 
‘Adiveppa Pujar and others, Respondents. 


Regular Second Appeal No, 1080 of 


. 1974, D/- 6- 1-1981. 


Easements Act (5 of 1882), Ss, 13, 15 


.— Right of way — Cannot be claimed 


by prescription or by necessity. 

When a. particular section of public, 
claims a right of way, ‘they can either 
claim it as under custom or. plead it as 
public: way and they cannot claim it as 


„an easement ‘acquired by prescription. or 


by necessity. Case law discussed, 

J. S. Gunjal, for Appellant; V, Taraka- 
ram, for Respondents Nos, 1 to 4 and 7; 
Respondents Nos, 5 and 6 deleted by the 
lower court; Respondent No,: 8 a engi 
with notice, : 


CY/CY/B470/81/SAD/ SNV 





'AIR 198i NOC 158 (KANT.) 
-= (1981) 1 Kant LJ 310 
N. D. VENKATESH, J. 


-Jagadish Patil, Petitioner v. State of 
Karnataka and- others, Respondents. | 
‘Writ Petn, No: 18126 of. 1980, D/- 24- 


- 11-1980. 


(A) Karnataka Co-operative Societies 


‘Act’ (11 of 1959), Sec. 29A (2) — Scope — 


and interpretation — Prescribed quorum 
should be ‘available at all times so that 
committee could validly transact 


` business.. (Meeting — Quorum), 


_Sub-section (2), 
quorum amongst the members, 


which -provides for a 
of the 


- committee, clearly lays down that: quo- 
‘rum “is available to function as mem- 


election”. 


bers of the :.Committee after the annual 
“This ,means that the. prescrib- 
ed quorum should ‘be available at ‘ail 
times so that the committee could valid- 
ly transact its business. It therefore can- 
not be said that these provisions have 


. reference only to the- committee as. it 


comes to be first constituted but not 


_ thereafter.. Further sub-section (2), which 


- starts. 
. vails over all the other provisions, 


with a non obstante clause pre- 
if 
there were to be any, either in the Act, 


„the Rules, or the bye-laws of the Bank 


dealing with this matter, 
. (B) Karnataka Co-operative Societies 


, Act (11 of 1959), S. 30-A —. Govt, Notifi- 


1981 A.I. R, Notes/5(2). IX 


Notes of Cases .157-158 


. (Karnataka , 


its | 


3 Court’s 
- has. been a. violation of the principles. of 

natural justice in the matter of: making ` 
‘ either quasi judicial | or 


.. particular case. 


‘Special Officer 


- Board 


n 


cation - replacing- Board, ; and ‘appointing 
Special Officer — Notification. -jssued for 
the reason that “there was no validly 
constituted committee as number :of 
members serving in . Committee -was, less 


_than that required for quorum. — Heid, 
_S. 30-A could. be invoked — Notification 


was not without authority of- Jaw., 

(C) Karnataka Co-operative Societies 
Act (11 of 1959), S. 30-A —. Power to 
appoint Special Officer replacing - Board 
— Rules of natural justice apply: — Op- 
portunity of being heard should be given 
to the members. (Constitution of India, 
Art, 225 — Natural’ justice). : 

Even. though Section 30A does -not pro- 
vide for any such notice, the rules of 
natural justice do apply to the case and 
the members of the committee and: the 
office-bearers ‘should have had an oppor- 
tunity of placing their points of view be- 
fore the’ Government: and ‘earlier ‘to its 
decision under Section 30A. AIR: : 1078 


ay 597, Foll. 


(D) Constitution of India, ‘Art, 228. — 
Certiorari — Writ petition challenging 
Govt, Notification replacing Board and 
appointing Special Officer — ‘Breach . of 


. rules of natural justice alleged, — Dis- 


cretion. .of Court .to. withhold relief. 
Co-operative: Societies, _ Act 
(11 of 1959), S. 30A). -| w 

It is true that, . however meritorious 


_the action taken, by. the -authorities may 
be, if, in the process of. taking. that ac- - 


tion, there is any violation of the prin- 
ciples of natural justice, the -action . -can~ 


not be sustained merely, „because it- was 


ultimately found to be. ‘correct on. merits. 
But there is “the. question ;of the. 
discretion” ` even though: there 


administrative 
decisions. .In appropriate, cases, exercis- 
ing their writ jurisdiction, the Courts 
may not interfere with the decision hay- 
ing regard to .the circumstances $F that 

If the decision or. order is one “which 
affects many other: persons besides . per- 
son questioning, the Court. may not 
think it right to declare it invalid: at, his 


‘instance alone. 


; Where the Notification appointing a 
replacing the : Board : of 
Management . of the Co-operative Bank 
was challenged . by the President of the 
on the, ground that no hearing 
was, given to the members; : l 


4 Notes of Cases 159-160 


: Held that the decision of Government 

‘had: affected large number of others be- 
sides the petitioner; as such it wasnotin 
the ends of justice to quash the- Notifi- 
‘cation even though, - in issuing it, the 
Government had committed breach of 
one’ of the basic principles of natural 
justice, the right to a fair hearing. 1975 
AC 295 and AIR 1981 SC 136, Foll. 
_ Murlidhar Rao, for Petitioner; V, C. 
Brahmarayappa, Govt. Advocate- (for 
Nos. 1 and 2) and A, K. eS vemmiceow aA 
“(for No, 3), for Respondents, 


CY/EY/B673/81, GDR 7 


AIR 1981 NOC 159 (KANT) 
K. A. SWAMI, J. 
K. G, Srinivas and others, Appellants. 
v. K. G. Venkatesh and others, Respon- 
dents. 


Misc, First Appeal No. 833 of 1976,: :D/- 
- 11-11-1980, 


(A) Civil P. C. (5 of 1908), O. 40, R. 1 
— Partnership suit — Appointment of 
receiver, | 
The acts of waste or damage are in- 
dependent grounds for appointment of a 
receiver irrespective of the fact whether 
there is dissolution of the partnership 
firm or-not, If, in a given case, the acts 
of waste or damage are established ir- 
respective of the fact as to whether a 
- partnership firm is dissolved or not, a 
.receiver may be appointed. But in a 
case where the dissolution of partnership 
firm is prima facie proved and the sur- 
viving partners have carried on the busi- 
ness of the partnership firm contrary to 
the provisions contained in Section 47 of 
_the Act and have further failed to pro- 
“duce” the accounts and have falsely set 
up the plea that the claim of the’ heirs 


of the deceased partners had 
been settled, even without there 
‘being a further proof of acts 


of waste or damage, it will be’ just 
and ‘convenient to appoint a receiver to 
safeguard the interest of the heirs of 
- the deceased partners and also to pre- 
serve the ‘partnership properties and as- 
sets. In such a case, a receiver is to be 
appointed as a matter of course. Similar- 


ly where all the partners are 
dead: and ‘only’ heirs. of the 
deceased partners are litigating 


the appointment of a receiver follows as 
-a matter of course. (1787) 29 ER 149, 
(1892) 1 Ch D 633, (1878) 8 Ch D 129, 
(1882) 47 LT 250 and AIR 1972 Pat 75, 
_ Rel, on, 


` Section 60 (1) of the Act, 


A.LE. 
(B) Civil P. c. {5 of 1908), O, 40, R. 1 
— Appointment of receiver — Partner- 


ship suit —- Prima facie case of dissolu- 
tion established — Fact that admin- 
istrator has been appointed in respect of 
estate of one deceased partner is no 
ground for refusing’ to appoint receiver 
under O. 40, R. 1 — Powers and func- 
tions of receiver do not conflict with 
those of administrator, 

(C) Civil P. C. (5 of 1908), Q. 40, R. 1 
— Who may be appointed receiver — 
Partnership suit — Three firms — All 
partners dead and only heirs of deceas- 


ed partners litigating — Two heirs 
appointed receivers. having regard to 
nature of properties and business in- 
volved, a 

. H..R. Venkataramaiah, for Appel- 
lants, S. Nanjundaswamy, V, Krishna X 


Murthy, S. V. Srinivasan and P, Subba 
Rao, for Respondents, 


LX/CY/G744/80/JHS/RSK 


AIR 1981 NOC 160 (KER.) (FB) 
= 1981 Tax. L. R. 940 
P. SUBRAMONIAN POTI, Ag. C. J., 
GEORGE VADAKKEL AND P, C. 
BALAKRISHNA MENON, JJ. 
Commissioner of Agricultural Income- 
tax, Trivandrum, Petitioner v. Thalayar 
Rubber Industries Ltd, and others, -Re- 
spondents. 
-O, P. Nos. 3841 to 3847 of 1977-G, D/- 
6-4-1981. 
(A) Kerala Agricultural Income-tax. 
Act (22 of 1950), Ss. 60 and 16 (4) — 
Appellate Tribunal Regulations framed 


‘in 1965, Regns. 26 and 28 — Application , 
-tọ Appellate Tribunal for reference to 
‘High Court — Limitation of .60 days — 


Application must reach office of Tribunal 
within 60 days — Delivery of applica- 
tion to’ Post Office for transmission with- 
in limitation cannot be treated as pre- 
sentation in office, ' 

An application for reference under 
is to be sub- 
mitted within sixty days of the date 
upon which the order of the Appellate 


` Tribunal under Section 32 (5) is served 


on the applicant.’ Such application must 
reach the office of Tribunal within the 
period of 60 days. Presentation of ap- 
plication in Post Office for transmission 
cannot be treated as presentation in 
office and if such application reaches the 
office beyond 60 days it has to be held 
that it is presented beyond time, 


Am, 


1981 


Regulation 20 provides for the presen- 
tation of every memorandum of app€al 
application and other document in per- 
son or to be sent by registered post to 
the Secretary of the Tribunal, Clause 72) 
ef Regulation 20 specifically states that. 
a memorandum of appeal sent by reg.s- 
tered post shall be deemed to have been 


. presented to the Secretary on the date 


on which it is received in the Office of 


-the Tribunal,.It could not be contended 


- Limitation ! 
. delay. (Limitation Act (1963), Ss. 5, 12,. 


-Regulation 20 


that clause (2) ‘of Regulation 20 appl-es 
only to a memoranduny of appeal sent 


by registered post and not to an apfli-- 
referer.ce - 


cation under Sec. 60 (1) for. 
te the High Court, Clause (1) of Regu- 
lation 20 applies generally to ‘every 
memorandum of appeal, application and 
other documents to be presented to the 
Tribunal, but.in respect of a memo- 
randum of appeal which is: required. to 
be presented within the time fixed by 
the Act, clause (2) of Regulation 20 
specifically provides that the same skall 
be deemed to have been presented on 
the date on which it is received in ‘he 
office of the Tribunal. `By virtue of 
clause (2) of Regulation 28, the provi- 


sions of clause (2) of Regulation 20 ap- - 


ply also to applications for reference 
under S, 60 (1) of the Act. Clause (2) of 
will not however apply 
to applications of an interlocutory 
nature or to documents produced for zhe 
reason that in respect of such appliza- 
tions and documents, 
fixed by the Act-for presentation. 


(B) Kerala Agricultural Yncome-tax 
Act (22 of 1950), Ss. 60 (1) and 69 
Application to Appellate Tribunal under 
S. 60 (1) for reference to High Court. — 
Tribunal cannot condone 


14, 29). 


The Agricultural Income-tax Appel- 
late Tribunal has no jurisdiction to con- 
done the delay in filing an application 
for reference under sub-section (1) of 
Section 60 of the Act, Section 69 of the 
Act indicates that the provisions of Sec- 
tions 4 to 24 of the Limitation Act are 


not attracted to proceedings under the 


Kerala Act and that the Kerala Act is 
intended to be a self-contained Code in 


the matter of prescribing the periods of. 


limitation for proceedings ‘under the Act. 
The special provision in Section 69 of 
the Act would be unnecessary if Sec- 
tion 29 (2) were to attract, Section 15 of 
the Limitation Act. . 


Notes of Cases 161-162 


, 1981, 


no time-limit is, 


73 


Section 12 (2).on its terms appliës to 
the computation of the period. of limita- 
tion for an appeal or an application. for 
leave. to appeal or for revision 
or for review of judgment. The 
section does not refer to an appeal or 


‘application tô a Court’ in the matter of 


computation of.the peried of limitation 
by excluding the time taken for obtain- 
ing a copy of the judgment, «decree, . 
‘sentence or order appealed from ar - 
sought to be revised or reviewed, On the 
terms cf Section 12, it would’ appear . 
that its provisions are not confined to 
appeals, applications etc, to courts only 
but may apply also to appeals, : applica- ` 
tions etc. to Tribunals other than‘courts. ` 

Advocate General, for Petitioner; T. > 
Karunakaran Nambiyar, P. A, Chacko, 


.T. L. Viswanatha Iyer and M. C. Aen 


biar,- for Respondents, 
DY/EY/C1 34/ 81/MVI 


- AIR 1981 NOC 161 (KER.) 
T. KOCHU THOMMEN, J. 
P. S. Salim, Petitioner v. Corporation 
of Cochin and another, Respondents, 
O. P. No, 4581 of 1980-M, Di- 17-2- 


Kerala Municipal Gieporatibn Act 
(30 of 1961), S. 263 — Final order — 
Validity — Final order to stop construc- 
tion work served on owner but no rea- 
sons stated as to why owner’s explana- ` 
tion that work done was a_ repair 


© Was not satisfactory — Commissioner’s 
_opinion as to owner’s explanation form- 


„ed on basis of inspection conducted with- 


> out giving owner opportunity to be pre- | 


sent at inspection and order not clear as 
to how Commissioner, formed opinion on 
nature of work — Held ‘order wag not 


“sustainable since it was not a speaking 


order and building was inspected with- 
out notice to owner. | 

N. Viswanatha Iyer, . for Petitioner; 
M. P, R; Nair, M. K. Chandramohandas 
and D, Krishna Prasad,, for Respondents. 


DY/EY/B896/81/HR/RSK 





‘AIR 1981 NOC 162 (KER.)- 
G. VISWANATHA IYER 
AND U. L. BHAT, JJ. 


State of Kerala, Appellant v, 
Mariakutty, Respondent, 


L. A. A, Nos, 132 and 135 of 1979, D/- 


John 


- 28-1-1981, i 


T 
76: 


Kerala “Land Acquisition Act 
1962), Ss. 
ing — No written elaim as regards com- 
pensation in pursuance to notice under 
Section 9 made — Notice found invalid 
viz., falling short of 15 days prescribed 
period — ‘Presumption that claimant has 


(21 of 


been prejudiced arises —. Bar under Sec- , 


tion 27- does' not apply' and subsequent 
application for enhancement of compen- 
sation car be entertained. (Land Acqui- 
sition “Act (1894), Ss. 9, 25 and Evidence 
Act (1872), Ss. 114), 


A. defective notice. under Sec. 9 ould 
be.a sufficient reason for allowing a 
claimant to make an enhanced claim un- 
der. Section 27. 


Before the Land Acquisition Officer 
the’claimant did not state that she-‘is 


entitled to land value at a --particular ' 
rate, The officer passed an award of com: . 


pensation, Subsequently, a’ reference to 
the Land Acquisition Court was sought 
for enhancement of compensation. The 
explanation, for. omission . to make 
claim for compensation before the Land 
Acquisition Officer was given to the ef- 
fect that, the Notice under Section 9 was 
defective as it did not give clear fifteen 
days time to the claimant as prescribed. 
The explanation was found. correct. 


Held that, the claim for enhancement 
of compensation was not barred by Sec- 


tion 27. The restrictions under Section 27- 


would. apply only where the provisions: 
of. Section. 9 have been strictly complied 
with. . Section 9 requires notice to be 
given.to a claimant in such manner that: 
he gets 15 days’ time to appear before 
the. Land Acquisition. Officer and put 
forward his claim regarding the amount 
of . compensation and other matters, 
When time granted to the claimant falls 
short of .15.,days, the court. is entitled 
. to presutne that the claimant did not 
have sufficient time to make his prepa- 
ration ahd make a claim and that he 
has been prejudiced by the error com- 
mitted by the Land Acquisition: Officer.’ 
It is not necessary for the: claimant to: 
allege and prove that because the time: 
granted to him falls short of 15 days, 
he has suffered prejudice. And, where. 
notice issued under Section 9 does not 
give clear 15 days time for the claim-, 
ant to appear and make his claim, that 
would be sufficient reason for his omis-. 
sion to make a claim before the Land.. 
Acquisition Officer ‘and consequently, the 
bar under Section 27 will not apply. ` 


Notes of Cases 163 


9,° 27 — Acquisition proceed- 


‘itself is to blast and- collect 


‘the only demand for the quarry 


A. LR, : 


Govt, Pleader and V, J. Joseph, for 
Appellant; V, J. Joseph and M. K. Mus- 
tafa Kani Rawther, for Respondent, 


BY/BY/A793/81/AMG 


AIR 1981 NOC 163 (KER) - - 

G. VISWANATHA! IYER AND 
P. C. BALAKRISHNA MENON, JJ. 
State of Kerala, Appellant v, Malaya- ` 
lam ‘Plantation Ltd., Respondent, , Ni 
19-12- a 


. L ACA. No, 17 of 1977, D/- 
19890. : 
(A) Kerala Land “Acquisition Act: 


(21 of 1962), S. 25 —- Land acquired for- 
blasting and collecting rubble Re-. : 
quirement of licence or {permission under ., 
Mines and Minerals (Regulation and . 
Development) Act 1957 and Conservancy’: 
Act — Do not totally negative payment | 
of: any “compensation for the quarry ac-. 


quired. (Land Acquisition’ Act (1894), 
S. 23). J 
(B) Kerala Land ‘Acquisition Act ' 


(21 of 1962), S > 25 (1) — Land acquired 
for quarrying purposes — Its special 
adaptability for that- ‘purpose is an ele-. 
ment of consideration in fixing the 
amount of compensation, (Land Acquisi- - 
tion Act (1894), S. 23), 

When the purpose of the acquisition 
rubble 
from the. acquired land, it is the poten- 
tiality of the land that is considered for ` 
acquisition .and therefore its special 
adaptability for that purpose is an ele- 


‘ment for consideration in fixing the 


amount ‘of compensation. It may be that 
camé 
from the Government. If the land ac-- 
quired has an adventitious value, that is 
sométhing beyond its mere agricultural | 
or nominal value and that is marketable 
in this sense, that, persons wishing for a 
purpose for which the land.is peculiar- 
ly applicable, want to purchase that land, 
then the Court has to take that into con- 
sideration. It is a matter no doubt con- 
tingent, but. still it is a matter which- 
is not to be ignored. or put out of con- 
sideration by the valuer. This rules out 
the valuation of the rocky area acquir~ 
ed on a centage basis, AIR 1921 Mad 
324, Rel. on, al vt 8 lee 
(C) Kerala Land Acquisition Act. 
(21 of 1962), S. 25 — Quarry — Methods . 
of valuation — A quarry can be valued. 
on a capitalisation basis or on a quanti- 
tative : basis. (Land. Acquisition : Act. 
(1894), S. 23), (1880) 5.AC 25, 1907 AC . 


1981 ` ` 
400, 1945" AC`143, AIR 1921 Mad 324 
and’ ‘AIR 1918 Cal 341, Rel. on; (1893) 
ILR 16 Mad 369 (PC) and 34 Tray Co 
LR 165, Refd: : 

Advocate General, for Appellant; 
K V. R. Shenoi, K. ‘A.’ Nayar, E. R. 
Venkitakrishnan, J. B. Koshy and K. 
Anandavally, for Respondent. 


AY/DY/A448/81/AS/SSG 





`` AIR 1981 NOC 164 (KER.).. 

= 1981 Ker.. L. T. 102. : - 
T: KOCHU THOMMEN, J. 

M/s. Century Cashew Products, Quilon, 
Petitioner v. The’ Tahsildar,- Quilon and 
another, Respondents. 

O, P. No. 1058 ..of 1980- H, D/- 12-12- 
1980, 

‘Kerala Revenue. Recovery Act (15 of 
1968), S. 7 Revenue Recovery. Act 
1890. (Central. Act), S. 3 (2), (3) — :Certi- 
ficate issued under If steps can be 
taken under S. 7 for recovery of the tax 
under the State Act by :attachment and, 
sale of moveable property. 


Where the Central Act is silent as re- 


gards the.moveable properties and . the; 
State Act provides for attachment. and,. 
sale of such properties, the certified ` 
amount can be recovered as if it were 
arrears of land revenue under the State 
Act by recourse to the machinery and 
the power provided under the State Act. 

K. Sukumaran, K. P. G. Menon, N. D. 
Premachandran, N. Muraleedharan Nair, 
A. B. Molly, V. P. Seemandini and H. 
Hymavathy, for Petitioner; Government 
Pleader, for Respondents; : : 


'BY/DY/A606/ 81/KNA” 





AIR 1981 NOC 165 (KER) 
"P. SUBRAMONIAN POTI 
AND -V. KHALID, JJ. 
K. Sahadevan, Petitioner v. The Taluk 
: Land Board and another, Respondents. i 
O. P. Nos. 2370, 2233 etc, of 1978, 7 etc. 
of 1979 and 654 of 1980, D/-. 10-12-1980. 


-(A). Kerala Land Reforms -Act (i of. 


1964), S. 85 (9) Power of Board to 


set aside prior orders passed under Sec-' 


tion. 85 (5) or (7) — For invoking such 
power. fresh material is not necessary. 
‘Two. things may be required to justify 
reopening a prior, order of an authority. 
One of them may be satisfaction on one 
or other of the matters to be found as 
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- authority is to be satisfied on 


77 


basis of which such satisfaction is to be 
reached.” Such satisfaction may be 
reached, if the statute so provides, on 
the same material. If the statute pro- 
vides that it should be on fresh material 
then on the same material reopening 
cannot be resorted to, The fact that the 
certain 
that such 


matters does not indicate 


- satisfaction should be on fresh material. 


a’pre-requisite for reopening. The other’. 


' niay be the existence of material on the- 


The authority could be satisfied that 
there was a case for reopening on the 


: basis of its satisfaction on the specified 


matters by going into the records of the 
case and materials on’ the file which were 
in existence when the previous decision 
was reached, Moreover, Section 85 (9) 
does not contemplate coming into pos- ` 
sessicn of any information or fresh mate- 
rial as the basis or pre-requisite for in- 
voking the power under that sub-sec- 
tion. In view of the provision of Sec- 
tion 85 (9), it cannot be said that on the 
same materials a different view cannot 
be reached by the authority. 

Thus, it is not necessary that the Taluk 
Land Board should have any further 
material in its possession in order to re- 
open the order it had passed under Sec- 
tion 85 (5) or 85 (7). It is sufficient if 
it is satisfied 'of one or other of the 
matters specified in Section 85 (9), Such 
satisfaction may be on the materials on 
record. 

(B) Kerala Land Reforms Act (1 of 
1964), Ss. 85 (9), 101 (4) — Power of 
Board to reopen decision on question of 
exemption of land under S. 81 — Deci- 
sion is not final but can be reopened 
under S. 85 (9). ; . 


When a decision under Section 85 (5) ° 
or 85 (7) is not final but is subject to 


* revision under Section 103 to the High 


Court, it seems to be irrational and il- - 
logical to assume that the decision of 
the Board under Section 85 (5) or 85 (7) 
has within it an inbuilt decision under 
Section 101 (4) on the question of ex- 
emption under Section 81 and that deci- 
sion is a final decision despite the re- 
visional powers of the High Court under _ 
Section 103. That would mean that the 

order of the Board -revisable by the 
High Court is still not amenable to the 
revisional jurisdiction of the High Court 

on the question of exemption of lands. 
and on any question relating to Sec, 81- 
the order of the’ Taluk Land Board is 
final. This is not the way the section 

has’ ever been understood. Further, the 
decision of the Board under Sec, 85 (5); - 


¥8 


or 85 (7) cannot be said to have 
within it another decision under Sec- 
tion 101 (4). The decision of the Board 
could only be one and that under Sec- 
tion 85 (5) or 85 (7): 

Therefore, it cannot , be said that 
though the order of the Board under 
Section 85 (5) or 85 (7) is revisable by 
the High Court if in deciding the ques- 
tion of extent and identity of land to 
be surrendered the Board had consider- 
ed the question of exemption of some 
land and the party is aggrieved thereby 
the High Court in revision is not com- 
petent to consider that question as the 
decision on that question is final under 
Section 101 (4) and cannot be agitated 
before the High Court. By the same 
reasoning it cannot be said that the 
decision in regard to the question of ex- 
emption is not liable to be reopened un- 
der Section 85 (9) for the reasons that 
‘it is a decision not under Section 85 (5) 
or 85 (7), but a decision under Sec- 
tion 101 (4).. 

There is another aspect to the matter. 
Even assuming that the decision on the 
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. has no jurisdiction to pass 


' of nuisance, 


A.L R. 

Travancore-Cochin Public Health Act 
(16 of 1955), Ss. 42; 44 — Prosecution 
under S. 44 — Prior issue of notice un-. 
der S. 42 is condition precedent, 

Section 44 is not independent of Sec- 
tion 42 and a successful prosecution. un- 
der Section 44 must necessarily be pre- - 


ceded by a notice under ‘Section 42., 


When a Magistrate is moved under 
Section 44, the only order he can pass 
is to prohibit the use of a house or a 
building for human habitation until it is 
rendered fit therefor, The Magistrate 
an order 
directing the person responsible for nui- 
sance in an application under Sec- 
tion 44 to abate the nuisance or to exe- 
cute such. work or to take such steps 
as may be necessary for that purpose. | 
A successful application under Section 44 
does not and cannot result in abatement 
while a successful notice 


, under Section 42 or an action under Sec- 


tion, 43 results in abatement of the nui- 


, sance which is- a paramount necessity ` 


question of exemption under Section 85 
is a decision falling under Section 101° 


(4) if it is preliminary to the determi- - BY/BY/A A586 18 1/PGS ISNV. 


nation of the extent and identity of the 
land to be surrendered when that deter- 
mination is made, the order is under 
Section 85 (5) or 85 (7) and therefore 
that order is liable to be reopened under 
‘the terms of Section 85. (9). 


The plea of finality will not be of any ' 


consequence for another reason. Finality 
is only with reference to other author- 
ities reopening the order and not the 
very same authority reopening the order 
in order to rectify it or review it if the 
relevant statute provides for such power 
of review or rectification. 
statute. provides for reopening the order 


the term final has necessarily to be, 


understood subject to that provision. 


N. K. Sreedharan, M. A. T. Pai and 


M. C. Gopi, for Petitioner; Govt, Pleader, : 


for Respondents. 
BY/DY/A779/81/MBR _ 


'AIR 1981 NOC 166 (KER.) 
U., L. BHAT, J. 

P. Raghavan Nair, Petitioner v, A. A. 
Venkitakrishnan and another, Respon~ 
dents. : 

Cri, M. P. No. 1056 of 1980, D/- 26-11- 
2980, . 


TOE 
Pi 


If the same, 


I 


so far as public health and public inter- 
est are concerned. 

V. N. Achutha Kurup, for Petitioner; 
Public Prosecutor, for Respondents, 





AIR 1981 NOC 167 (KER.) 
P. SUBRAMONIAN POTI, J. 

Kunchu Vella, Petitioner v. Kesavan 
and others, Respondents., 

C. R, P, No, 1709 of 1978-F, DÌ- 22-9- 
1980. i 

Kerala Land Reforms Act a of 1964), 
Ss. 57 and 72P — Deposit by tenant of 
first instalment of purchase price deter- 
mined under S. 57 made by-tenant — 
Certificate of purchase not issued by 
Land Board — Tenant would be deemed 
to have obtained such certificate — Pro- 
ceedings for purchase of landlord’s right 
do not abate. (Administrative law), 

Adjudicative process stands extended 
today even to purely administrative Tri- 
bunals like licensing authorities, for in- 
stance. “Tfiéir wrong acts and omissions 
may cause as much harm today as the. 
acts or omissions of courts. Hence the 
maxim “Actus curiae neminem grava- 


. bit” ive, act of court shall prejudice no 


man, must be read today as extended to 
the acts and omissions of all authorities. 


- and Tribunals engaged in dealing with 


rights of parties, It would. not be fair.. 
to visit an innocent party with adverse 
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‘consequences when he is not at fault and 
he has performed whatever the statute 
expects of him, aid it must be deemed 
that what such authority has to do has 
been done, 


Once the first instalment of purchase 
price determined under Section 57 is de- 
posited by the tenant before the Tribu- 
nal, there is an obligation on the Land 
Board to issue the certificate of, purchase, 
That obligation is a statutory obligation 
which arises by the very fact of deposit 
of the first instalment. There is nothing 
further for the tenant to do to facilitate 
the issue of certificate of purchase. In 
these circumstances if the consequenc® 
of non-issue is that proceedings would 
abate such consequence should not fol- 
low when the party who is entitled to 
the benefit of certificate of purchase is 
not in default. Hence, the proceedings 
for. purchase of landlord’s right would 


. not abate. : 


T. C. Mohandas, for Petitioner, Govt. 
Pleader and T. L, V, Iyer, for Respon- 
dents. 
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'“ AIR 1981 NOC 168 (MAD.) 
 BALASUBRAHMANYAN, J. 
Murugesan, Appellant v, 


` Respondent, . 


S. A. No. 1497 of 1980, D/- 23-12-1980. 
Tamil Nadu Cultivating Tenants Pro- 
tection Act (25 of 1955), Sec. 2 (aa) — 


' ‘Cultivating tenant’ — Lease of only 


usufruct of trees and land on which 
trees stood specifically excluded from 


- ambit of lease — Lessee is not cultivat- 
- jug tenant, (1963) 2 Mad LJ 137, Foll. 


` ‘EY/FY/C220/81/JHS |. 
ot AIR 1981 NOC 169 (MAD) =~": 
os ‘MOHAN, J. 


Cheran Transport Corporation Ltd.. 
Coimbatore, Petitioner v. M/s. Vignes- 
wara Motor Service, Erode and others, 
Respondents, : 

C. R. P. Nos. 2938 to 2941 and 2943, 
2945 of 1978, D/- 16-12-1980. 

(A) Motor . Vehicles Act (4 of 1939), 
Section 58 (2) — Application by respon- 
dent for renewal of permit of its bus on 
route — Petitioner Corporation object- 
ing and claiming grant of that permit — 
Both claims: considered together under 
Section 58 (2) and respondent was allow- 


Sundarlal, 


ed renewal of permit by Regional 
Transport Authority — Transfers of 
some permits after grant of renewal — 
Validity of — Considerations of — Not 
material. 

(B) Motor Vebicles Act (4 of 1939), 
Section 58 (2) — Renewal of permit 
sought by respondent operating six buses 
on route — Objection by petitioner 
claiming grant of permit — Permit seek- 
ing renewal not excluded for calculating 
number of route buses under column 
‘viable unit? — Effect of — One bus to 
be excluded in each case and- respon- 
dent would have five buses — Under 
Rule 155 (3) (D) (2) three marks award- 
ed in favour of respondent would con- 
tinue to remain at 3 — Order of grant 
of renewal in favour of respondent need 
not be set aside merely on that ground. 


(C) Motor Vehicles Act (4 of 1939), 
Sections 58 (2) Second ‘Proviso and 
47 (1) Proviso (as amended by T. N. 
Act (48 of 1974)) — Applicability — Ex- 
tent of — No repugnancy between Sec- 
tion 47 (1) Proviso (as amended in Tamil 
Nadu) and Section 58 (2) Second Pro- 
viso. (Constitution of India, Art. 254). 

When an application for renewal comes. 
up and there is an opposition to the 
same with further prayer for the grant 
of permit in its favour, both the applica- 
tion for renewal as well as one for grant 
of permit will have to be considered toge- 
ther, S, 47 relates to procedure with re- 
gard to the case of fresh grant only. 
But where it is case of renewal it is 
Section 58 that would apply, Each ope- 
rates in its own field. There is no re- 
pugnancy between the proviso to Sec- 
tion 47 (1) as amended by the T. N. 
Amendment Act, and Section 58 (2) 
Second Proviso. No court can ever con- 
strue a provision of Act so as to render 
some other provision invalid. If on the 
contrary the preference contemplated 


under Section 47 (1) to the Co-operative 


Societies or the State Transport Under- 
taking is held to be applicable only to 


‘fresh grants and Section 58 (2) second 


proviso is held to be applicable to re- 
newal both these provisions are given 
effect to.: The T. N. Legislature is treat- 
ing the State Transport Undertaking by 
amendment under. the T. N, Act on a 
par with the Co-operative Societies, 

N. G. Krishna Iyengar, for Petitioner; 
A, R. Ramanathan and M. N. Rangachari, 
for Respondents. ` 
EY/FY/C526/81/SAD/SSG 
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AIR 1981 NOC 170 (MAD.) 
RAMANUJAM, J., > 

Arumbu Ammal, Appellant v, Elamathi 
‘and others, Respondents, 

-A. A. O. No. 518 of 1978, 
1980, 

Civil P. C. (5 of 1908), 0. 33, Rule 1 
— Application to sue as an indigent per- 
son — No suppression of any material 
fact or non-disclosure of any asset pos- 
sessed by the applicant — Long after 
filing the . application, amount was re- 


D/- 12-12- 


ent, to pay Court-fee — Held applicant 


could not be deprived of her right to’get ` 
premission to sue as an indigent person. ° 


V. R. Venkataraman, for Appellant 
A. .S. Venkatachalapathi, for Respondents, 


CY/EY/B652/81/MRD/RSK 





AIR 1981 NOC .171 (MAD) 
‘RATNAM, J. 
Lakshmiammal and another, Petitioners 
v, V. K. Sivasubramaniam, Respondent. 
C. R. P. No. 863 of 1980, D/- aed 
1980. - 


Tamil Nadu Buildings Uses and Rent 
Control) Act, (18 of 1960), Secs. 25, 10 (2) 


(1) and 14 (1)' (b), (as amended by Act, 


23 of 1973) — Eviction proceeding — 
Death of tenant — Order by Rent Con- 
troller for impleading legal representa- 
tives of deceased tenant — Held, order 
_being procedural, no interference in re- 
‘vision, 
‘"In an eviction proceeding where on 
death of the tenant the landlord filed 
application to bring legal representatives 
of deceased on record and affirmed 
_ through affidavit the fact regarding the 
. date on which he~became aware of 
_tenant’s death and the Rent Controller 
. passed order for impleading the legal 
representatives, held that the order being 
procedural could not be interfered in 
revision. . : 

S. Palaniswami, for 
Pandi, for Respondent, 


EY/FY/C530/81/KIK/SSG 


Petitioners; 5. 





‘AIR 1981 NOC 172 (MAD.) 
= (1981) 1 Mad. L, J. 107 
RAMANUJAM AND SETHURAMAN, JJ. 
. >M. Muthayya, Appellant v, Kamu and 
others, Respondents, 
Appeal No. 163 of 1976 and Memo of 
Cross Objections, D/- 18-3-1980, 


‘rebutted 
‘case. AIR 1952.SC 231, Refd. 


AT E. 


. (A) Civil P.C. (5.of-1908), O. 41, R, 4 
— Suit for partition — Defendants hav- 
ing common defence — One of the de- 
fendants not impleaded as party in ap- 
peal by other defendant — Appeal, filed 
against entire decree — Provisions of 
Order 41, Rule 4 would apply’ and appeal 
would be maintainable. 

(B) Hindu Marriage Act (25 of 1953),. | 
Section 16 — Applicability — No proof 
of solemnization of matriage — Children 
born cannot be, treated ‘as legitimate 


; children ~— Section cannot be invoked.’ 
ceived by applicant which was insuffici- - 


(C) Constitution’ of ‘India, “Article 133. 
— Léaye to appeal to’ Supreme Court — 
Question. whether there was marriage be- 
tween the, parties — Finding on question 


` based on evidence —, No substantial 


question of law of general importanée is 
involved — Leave could not be granted. 
R. Kesava Iyengar for R. Gandhi, M. 


. Kamalnathan and. G. Sivabalanathan, for 
Appellant; 


K. Sarvabhauman and | Re 


v 


Nandakumar, for Respondents. 
DY/EY/C124/81/ SMA/SNV 


AIR 1981 NOC 173. (ORISSA) 
N: K. DAS, J. ~ 
Chitrakala Bewa, Appellant v. Juribu: 


: bati Bewa and others, Respondents. 


Misc, Appeal No. 97. of 1978, D/- 11-3- 


(A) Evidence Act (1 of 1872), Sec, 114 


'— Presumption of marriage — Rebuttal 
'— Long~cohabitation of man with woman 
-who was already’ married . 
-man.— Earlier marriage ‘not shown to be 
‘dissolved nor husbarid. proved to be dead 


-to ‘another 


— Held: presumption, if ‘any, stood fully 
in.’ the circumstancés of: the 
See- 


(B} Insurance. Act 4 of 1938), 


‘tion 39 (6) — Death of insured — Nomi- 
‘nee is only entitled to ‘receive insurance 


amount and legal heirs of deceased are 
not deprived of right to succeed to pro- 
perty — Nominee does ‘not acquire title 


‘to insurance amount to exclusion of. all 
,other heirs .of insured. AIR 1973- Orissa © 
'83, AIR 1961 Ker 126 (FB) and AIR. 1978 
‘Kant 8, Rel. on; AIR 1970 Cal 513, AIR 
"1972 All 167 (FB), AIR 1962 All 355 and 


AIR 1978 Delhi 276, Refd. AIR 1968 Orissa _ 


.8, Disting. 


S. C. Ghose, B. Das and Sanjit Mohan- 
ty, for Appellant; Standing Counsel 
O. S. R. T. C., S. C. Mohapatra, S, Rath 
and P. K: Das, for Respondents, 


DY/EY/B852/81/HR/RSK . 





~, 


1981 ;- 


AIR 1981. NOG. 174 (ANDH. PRA.) 
` -MADHUSUDAN RAO, J. 

K. Lakshmaiah, Petitioner v. M. role 
samma, Respondent. 

Civil Misc. Petn. No.. 952 Tol 1981 
Civil Misc. Petn. No. 5962 of 1980, 
18-3-1981. l 
. Civil P. C. (5 of 1908), O. 41, Rr. it 
and 3A (3) (as inserted by Act 104 of 
1976) — Application for condonation of 
delay in filing an appeal to High Court 
— Another application for grant of inte- 
rim stay-of execution of decree ——-Appli- 
cation allowed — Stay granted without 
deciding to hear appeal after hearing ap- 
peal under O. 41, R. 11 — Stay was 
illegal in view of mandatory prohibition 
under O. 41, R. 3A (3). 

G, Narayana Rao, for Petitioner; P. L, 
N. Sarma, for Respondent. 


DY/EY/B989/81/AAJ/SNV 


AIR 1981 NOC 175 (MAD.) 
SURYAMURTHRY, J. 


Rangabashyam Naidu, Appellant v. 
V. Premkumari and others, Respondents, 


S. A. 1522 of 1977, D/- 12-11-1980. 


Civil P, C. (5 of 1908), S. 9 — T. N. 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act (30 of 1963), S. 8 — 
Ouster of Civil Courts jurisdiction — 
Issue of patta under T. N. Act 30 of 1963 
in favour of one of the rival claimants — 
Suit by other for declaration of title and 
recovery of possession — Maintainable 
== Jurisdiction of Civil Court to decide 
question ‘of title not barred by issue of 
patta.. (1974) 1 Mad LJ 424; 1975 TLNJ 


n 
D/- 





151, Foli. 


. R. -G._ Rajan, V. Radhakrishnan and 
G. Nagarajan, for Appellant; P, S. Rama- 
chandran, -for Respondents, 


DY/EY/C49/81/VVG/DVT 


AIR 1981°NOC 176 (MAD.) 
‘BALASUBRAMANYAN, J, 
Bombay Burmah Trading ' Corporation 
Ltd., Pollachi, Petitioner v. A. T. Nara- 
yanaswami Pillai, Respondent. . 
C. R. P. No. 473, of 1979 and C. M. P. 
No. 2292 -of 1979, D/- 27-10-1980. $ 
(A) Interpretation of Statutes — Illus- 
trations — Rule of construction — Illus- 
trations can by no. means-be allowed to 
cut down or limit substantive provisions, 
much less to supplant them — Nor can 
1981 ALR. Notes/6: X.. 


Notes of ‘Cases 174-176 
. they. be upgraded ` and construed as ins 


dependent provisions: in themselves. - 


(B) Tamil Nadu Buildings (Lease 
Rent Control) Act (18 of 1960) (as amend- 
ed by Act 23 of 1973), S. 30 (iii) and Illus- 
tration 2 — Scope of exemption under 
S. 30 (iii) — Lease of cinema theatre fit- 
ted with cinema- equipments for showing 
only silent films — Is a composite lease 
covered by exemption under S. 30 (iii), 
notwithstanding fact that cinematograph 
talkies equipment stated in Illustration 2 
was- not included in subject matter. of 
lease — Fact that tenant might have had 
to supplement existing fittings and 
cinema equipment does not detract from 
the lease being a composite lease as con- 
templated by S. 30 (iii). 


The exemption under 
granted to a lease which comprises not 
only a building, but includes certain fix- 
tures, machinery, furniture or other arti- 
cles belonging to the landlord and which 
are situated in the building, and which 
would aid the tenant in carrying on the 
particular business of industry for ‘the 
carrying on of which the tenancy has 
been entered into. The scope of this ex- 
emption is often described by the phrase 
‘composite lease’, Where the lease is a 
composite lease in the sense that it is a 
composite of building as well as business 
assets, it is not necessary that the busi- 
ness part of the lease must be complete 
in every respect, leaving nothing to be 
desired and nothing to be supplemented 
by the tenant himself. Section 30 (iii) does 
not say that the lease must be of a busi- 
ness or industrial undertaking as a going 
concern. Nor does it require that the 
composite lease ‘must be such that the 
business or.industry leased along with the 
building must be in a ready running con- 
dition as at the date of the lease, eyen 
if it is not actually a going concern. A 
lease of building cum industrial or busi- 
ness equipment in ‘as is or where. is’ con- 
dition might still qualify for exemption, 
even though the equipment will need 
something more to operate. The question 
in ‘every case. would be one of substance 
and nct one of literally applying either 
of. the provisions of clause (iii) or of 
Illustration 2 appended to that section. 


_ Illustration 2 does not call.for an inven- 


tory of the equipment of cinema theatre 
to find out if the inventory answers and 
tallies fully and in every respect with the 
items mentioned in the Illustration. It is 
only a sample . illustration which the 
Legislature has set out -by way of illus- 


S. 30 (iii) is’ 


8k.’ 


` 


and ` 
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‘trating the thrust!of the: emanan r> 
vision- ‘ofS. 30 (ii) Fr ne 


NL ‘Varadarajan, tör Petiticher: Vi "C 
AN a and K. ‘Narayariaswami, - “for 
Respondent. > : aM 
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_ AIR “1981. NOC 177 MADY 

= (2980) 93 Mad LW: 858 |: 

RAMANUJAM, J. a” 

S. Doraiswami Nadar, Petitioner: v. Nag- 
ammal, Respondent, s 

„C. R P, No. 2395 of 1980, ‘D/- 10-9- 1980. 

Tamil Nadu: Buildings (Lease and Rent 
Control) Act (25 of 1949),.S. 7 — Trazis- 
fer of Property Act (4 of 1882), S. 53-A 
— Application by landlord to evict tenant 
for non-payment of rent — Mere agree- 
ment of sale does ‘not put cnd to rela- 
ticnship of landlord and tenant — Tenant 
cannot claim benefit of S. 53-A — His 
Jiability to pay rent subsists. ` 


WDE s 


A mere agreement of sale ~ between 
landlord and tenant does not put an end 
‘to the relationship of landlord and ten- 
` ant between the parties. Unless the agree- 
ment of sale in specific terms.. put an 
end to the relationship of iandiord and 
tenant and provides that the continued 
possession by the tenant should be treat- 
ed only to the agreement of sale his pos- 
session which is traceable to the lease 
agreement cannot be treated as posses- 
sion under the agreement of sale. The 
tenant cannot claim the benefit of Sec- 
tion 53-A and his liability: to pay rent 
would continue to subsist. AR 1959 Mad 
_ 354, Expin. 

Hajee P. K. Jamal Mohamed, for Peti- 
tioner. 


LX/FY/G487/80/GNB `. 


AJR 1981 NOC 178 (ORISSA) 
_ N.K. DAS, J. , 
Balunkeswar Dev and others, Appel- 
lants v. Kulamoni Panda and others, Re- 
spondents. 
Mise. Appeal No. 225 of 1977, Di- oF 
1981. 


Crissa Hindu aan en aeonineats 
Act (2 of 1952), S. 41 (e) — Institutions 
and endowments managed by particular 
family — Records showing those family 
members to be Marfatdars — None else 
found to have managed that property — 
Held members of the family are heredi- 
tary trustees. 


A. LE: 

S:. Misra ‘No! 2 and. Br Das, for Appel- 
lants; R.C., Patnaik, L, Sukla and P. K, 
Misra, for Respondents, 


CY/C¥/B213/81/3DD B Saks 


AIR i NOE 179 (PAT) 
. B.. P. JHA AND peop iad -SIA 
-SARAN SINHA, JJ. 

' The State of Bihar and another: mee 
pellants. v. Ranchi Goshala Society ° and 
another, Respondents. - 

“AL F. 0. D. No. 487 of 1969, D/- 29- l- 
1981.- i 

(A) Civil P. €. (5 of 1908), O. 7, R. — 
Suit for recovery, of ‘possession of im- 
movable property — From. description of 
property parties ‘understanding as to 
which property formed subject matter of 
suit — No prejudice caused by vagueness 


of description —-Suit not liable to _ be 
dismissed on that ground. 
(B) Civil P. C..(5 of 1908), Ss. 96, 100- 


101 — Plea that suit is overvalued raised 
in appeal — Finding of trial court that 
suit is’ properly valued challenged — No 
material on. record to show how valuation 
has prejudicially affected disposal of suit 
— Plea held, not. -maintainable, 


(C) Bihar Lard- Reforms . Act. (30 of 
1258),-S. 35 — Ouster of Civil Court’s jur- 
isdiction — Scope — Civil suit for decla- 
ration of title as Kaiyami raiyat, re- 
covery of possession and also for perma- 
nent injunction — Reliefs, held could not 
be granted in preceeding under the Re- 
forms Act — Civil suit is, therefore, not 


Barred. (Civil P. C. (1908), S. 9). 


Chunni Lal, G. P. 5 and S. K. P. Sinha, 
J.C. to G. P. 5, for Appellant No. 1; K. D. 
Chaterjee and Kumar Bahadur, for Ap- 
pellant No. 2; S. C. Ghosh, G. C. Bharuka 
and Bishwanath Agarwal, for Respon- 
dents. 

EY/FY/C590/81/DVT 

AIR 1981 NOC 180 (PAT) 
BIRENDRA PRASAD SINHA AND 
» + 4 MYP. VARMA, JJ 

Shiv Shambhu Sharma and others, Pe- 
titioners v. The State of Bihar and others, 
Respondents. ° 

` Civil Writ Jurn, Case No. 2567 of 1979, 
D/- 9-7-1980. 

Bihar Land Rėforms (Fixation of Ceil- 
ing and Acquisition of Surplus Land) Act 
4961 (12 of 1962), S. 4 (as Amended in 
1973) — Ceiling area under original. pro- 


= 


igsi 


vision was 20 acres, and after -amend- 
ment 15 acres — Petitioner owning 17- 
90 acres transferring 13-58 acres on 
#23-2-1972 before amendment: came into 
force — No permission of the Collector 
held: necessary, for- the transfer: 1977 
BBCI 717, Rel. on. 

Shrinandan Pd. Singh, -for Petitioners; 
Ram Suresh Roy, Standing Counsel No. 3 
and Binod Shankar Tiwary Jr. Counsel 
to Standing Counsel No. 3, for Respon- 
dents. 


IX/JX/E683/80/KNA 


AIR 1981 NOC 181 (PUNS. & HAR.) 
J. M. TANDON, J. 

Gurdev Singh and. others, Petitioners v. 
State of Punjab and others, Respondents, 

Civil Writ Petn. No. 2796 of 1968, D/- 
13-3-1981. 

-(A) Punjab Panchayat Samitis and Zila 
Parishads Act (3 of 1961), S. 65 — Vali- 
dity — Does not suffer from vices of ex- 
cessive delegation and lack of sufficient 
guidelines — Not ultra. vires Art. 276. 
(Constitution of India, Arts. 276 (2), 245). 


(B) Punjab Panchayat Samitis and Zila 
Parishads Act (3 of 1961), Ss. 65, 67 — 
Valid imposition of professional tax by 
Panchayat Samiti under S. 65 read with 
S. 67 — The provisions canrot be struck 
down on hypothetical considerations that 
other taxes thereunder are not legaliy 
leviable, 

(C) Punjab Panchayat Samiti and Zila 
Parishads Act (3 of 1961), Ss. 65 and 67 — 
Valid imposition of tax-by Panchayat Sa- 
miti before 1978 — Supersession of Pan- 


- chayat Samiti with effect from 1978 is no 


bar to recovery of tax. 


{D} Punjab Panchayat Samiti and Zita 
Parishads Act (3 of 1961), Ss. 65, 67 — 
Valid imposition of professional tax by 
Panchayat Samiti under S. 65 read with 
S. 67 — Abolition of professional tax by 
Govt, with effect from April 1, 1967 — 
Does not absolve persons if their liability 
to pay tax for years prior to 1967. : 

(E) Punjab Panchayat Samiti and Zila 
Parishads Act (3 of 1961), Ss. 65, 114 — 
Deputy Commissioner approving resolu- 
tion for exempting Govt. employees from 
payment of profession taxes within its 
jurisdiction — Not approving similar re- 
solution passed by Panchayat Samiti of 
another place —- Order of Deputy Com- 
missioner is not discriminatory —- He de- 
clined to accord sanction to resolution of 
Panchayat Samiti of another plece in view 


i Notes’ of Cases 181-182 


83 


of instruction issued. by : Government — 
Government. is competent to issue instruc- 
tions under: S. 14, aa aoa of wis 
Art. 14)... i 


“B.S. Khoji; for Petitioners; A. S.. San- 
dhu, Addl. Advocate-General, Punjab, 
and ‘Inderjit Pipat, “for Respondents. 


DY/DY/B9M/81/PGS/DVT. 


AIR 1981 NOC 182 (PUNY. & HAR.) 
Ls. TIWANA, J. 

Ishar Singh, Petitioner v. State of Pun- 
jab and others, Respondents. 

Civil Writ Petn. No. 3525 of 1979, D/ 
10-2-1931. - 

-Punjab Security of Land Tenures Act 
(10-of 1953), S- 33 (2) Gi) — Ex parte de- 
claration of surplus area prior to 1-11-66 
— Appeal by landowner dismissed — Re- 
vision — Jurisdiction of Financial Com- 
missioner — Bifurcation of States — 
Effect. ((i) Punjab Tenancy Act (16 of 
1887), S. 75; (ii) Punjab Land Revenue 
Act (47 of 1887), S. 6 (5); (iii) Punjab Re- 
organisation Act (31 of 1966), S. 92; (iv) 
Civil P. C. (1908), ©. 2, R. 10). 


Landowner owning land in two villages 
‘F’ and ‘S’ — Ex parte declaration of sur- 
plus area prior to 1-11-66 — Appeal by 
landowner dismissed — Revision before 
the Financial Commissioner pending — 
Application for ad interim order staying 
operation or implementation of order 
declaring surplus land because of bifurca- 
tion of State of Punjab — ‘F’ coming 
under Punjab and ‘S’ going over to Har- 
yana — Application to implead State of 
Haryana — State of Haryana not repre- 
sented — Financial Commissioner vacat- 
ing stay on grounds that he had no jur- 
isdiction over land in Haryana. 


Held that the Financial Commissioner 
committed a patent error of law in dis- 
missing the applications for impleading 
the State of Haryana as a party to those 
proceedings as provisions of S. 92 of the 
Act, 1966 squarely covered the matter. 


It is true that in the light of the provi- 
sions of Section 2 (8) of the Act (1953) 
read with Section 75 of the Punjab Ten- 
ancy Act, 1887, and Section 6 (5) of the 
Punjab Land Revenue Act, 1887, the jur- 
isdiction of the Financial Commissioner 
extended to the whole of the territory of 
the State. of Punjab and‘on first look the 
Financial Commissioner did not appear 
to have jurisdiction over the area which, | 
had gone over. to. the State of- Haryana,- 
but his jurisdiction in this regard. had- 


84 


been saved by the provisions in. Part X 
(Sections 88, 92 and 93) of the Punjab Re- 
organisation Act, 1966, by virtue of which 
Act the State of Haryana itself came into 
existence. AIR 1972 Punj 133 (FB), Rel. 
on. 

Thus if the State of Haryana could 
legally claim rights in the land which 
was declared surplus earlier to Novem- 
ber 1, 1966 by an authority having juris- 
diction within the State of Punjab under 
the Act, then while a superior authority 
examined the legality or propriety of 
that order declaring the land in the hands 
of a landowner as surplus, it could not 
take up the plea that the said authority 
had no jurisdiction in the matter. 


P. N. Aggarwal, for Petitioner; S. K. 
Syal, Addl. Advocate-General (Punjab), 
Bhoop Singh, Addl. Advocate-General 
(Haryana) and R. S. Mittal, for Respon- 
dents, 


CY/DY/B165/81/CWM 


AIR 1981 NOC 183 (PUNJ. & HAR.) 
SURINDER SINGH, J. 
Jagan Nath and others, Petitioners v. 
Bhagwant Singh and others, Respondents. 
Civil Revn. No, 921 of 1976, D/- 6-2- 
1981, 


Civil P. C. (5 of 1908), O. 21, R. 89 — 
Application under R. 89 made by judg- 
ment-debtor — Requisite deposit made 
by co-judgment-debtor who is also ‘son 
of judgment-debtor — Such deposit can 
be treated as being on behalf of J. D. — 
Property released from attachment, 


G. P. Gandhi, for Petitioners; Ujagar 
Singh, for Respondents, 


DY/EY/B909/81/VSS 


AIR 1981 NOC 184 (PUNJ, & HAR.) 

S. S SANDHAWALIA, C. J. AND 

M. R. SHARMA, J. 

Shanti Narain, Appellant v. Jai Diyal 
and others, Respondents. 

Second Appeal No. 557 of 1978, D/- 
5-1-1981. i 

Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), S. 1 (3) (1) as 
Amended by Haryana Urban (Control of 
Rent and Eviction) Amendment Act (1978) 
— S. 2 of Amendment Act — Expression 
“shall be substituted and shall always 
be deemed . to have been substitut- 
_ ed? «Interpretation of. (Interpretation 
- of Statutes): - 3 


Notes of Cases 183-184 


A.I R. 


The words- "shall be - substituted and 
Shall always be deemed to have been sub- 
stituted” imply that the new provision 
would have to be read as if it had been? 
enacted at the time when the Act ie, Act 
No. 11 of 1973, was brought on the statute 
book, AIR 1953 SC 244, Foll. f 


A reading of S. 1'of the Act shows that. 
primarily the Act was made applicable 
to all urban areas excluding the canton- 
ment areas, but special type of buildings 
were expressly excluded by the Legisla- 
ture from the’ field of operation of the 
Act. At the same time, the Legislature 
authorised the Government by enacting 
S. 3 to exclude from the operation of the 
Act any class of rented lands or build- 
ings. Thus, the scheme of S. 1 and that 
of. S. 3 shows that the Legislature itself 
kept some buildings out of the control. of 
the Act and also authorised the State 
Government to achieve the same result 
by issuing a notification. It cannot possi- 
bly be contended that there is some in- 
consistency in these two provisions, The 
Legislature thought that it would ‘be 
advisable to clothe the Government’ with 
the power to exempt certain classes of 
buildings to remove hardship. In exercise. 
of the power under S. 3 of the new Act 
the Government could have exempted 
even the buildings which were construct- 
ed prior to the date on which this Act 
came into force, The buildings construct- 
ed before and after the coming into force 
of the Act formed two distinct classes and 
the provisions made for these two classes 
can stand side by side. Therefore the 
amendment of the new Act brought about 
in the year 1978 did not affect the valid- 
ity of the notification dated Oct. 22, 1971, 
issued by the Governor of Haryana under 
the East Punjab Urban Rent Restriction 
Act and the same continues to be in force 
either under S. 22 of the Punjab General 
Clauses Act, 1898, or under S. 24 (2) of 
the new Act. As such it could not be 
claimed that the Civil Courts had no jur-. 
isdiction to entertain the suit for arrears 
of rent and eviction from shop built in 
the year 1969. 


S. C. Mohunta with Asutosh Mohunta, 
for Appellant; H. L. Sibal, Sr. Advocate 
and H. R. Sarin, Sr. Advocate with M, 5. 
Liberhan, M. L. Sarin and R. L. Sarin, 
for Respondents, . f 


CY/CY¥/B54/81/JDD mi 


$ 


1981 * 


AJR 1981 NOC 185 (RAJ) ~ 

z "> MSC JAIN, J. 
r ‘Shyam Sunder, Appellant. v. 
Ram, Respondent, ` 
Ex. Second Appeal No. 7 of. i976, Di-. 
24-2-1981. : 


. (A) -Civil P. C. (5 of 1908), S. 100 — 
New plea — Execution second appeal — 


‘Moda 


J. Ds objection as to validity of decr2e 


— Objection not taken before Executing 
Court — Objection could not be allow2d 
to be agitated for the first time in second 
appeal, 


(B) Civil P. C. (5 of 1908), 0. 6, R. 2 — 
Suit by landlord for eviction of tenant — 


Pleading has to be construed in uts 
essence, substance and spirit — Use of 
expression “defaulter” in plaint — Heid, 


y it implied that defendant had neither peid: 


” vent, nor offered rent to plaintiff. (Rajes- 
than Premises (Control of Rent and: Ev:c- 
tion) Act (17 of 1950), S. 13 (1) (a). 


(C) Civil P. C. (5 of 1908), O. 23, R. 3, 
S. 47 — Suit for eviction — Comprom-se 
— Satisfaction of the Court — Existerce 
of ground of eviction — Determination — 
Mode — Decree — Validity. 
Premises (Control of Rent and Eviction) 
Act (17 of 1950), S. 13 (1) (a)). 


The Court gets jurisdiction’ to pass a 
decree for eviction only when the stated 
grounds for eviction exist. If-any decree 
has been passed on the basis of compro- 
mise in disregard of the legislative man- 
date, then it would be a decree withcut 
jurisdiction and. would be void and would 
be a nullity. But where the grounds exist, 
still the Court is required to be satisfied 

- with regard to existence of the grounds, 
although it is not, necessary to record’ a 
judicial finding on the question of exist- 
ence of the ground for eviction, but in 
that connection the entire material, facts 
and circumstances, leading to the conclu- 
sion as to whether the Court was satisfied 
or not, can be looked into. It would all 
depend on the facts and circumstances of 
each individual case as to whether such 
satisfaction of the Court was there or not. 
Such satisfaction can either be found in 
-express words and can even be presum- 
ed and inferred from the facts and er- 
cumstances, 

If the plaintiff pleads several fares 
for eviction, before: passing the decree, 
it-is not necessary for the Court to be 
satisfied with regard to all the groundsso 


pleaded. Even if the-Court-is satisfied in- 


respect to one ground, then this::is suffi- 
cient for passing: the-decree for eviction. - 


~. Notes of. 


(Rajasthan 


Cases 185 85: 


The plaintiff in suit for eviction of his’ 
tenants did. plead three grounds of evic- 
tion and the parties went to trial on- all 
the three grounds of eviction. The two. 
grounds were found against the plaintiff- 
and the ground of default was found in. 
his favour. by the trial Court. On appeal 
by the plaintiff, again the matter was 
heard, When the appellate Court (Dis- 
trict Judge) was dictating the judgment 
the parties filed a compromise petition. 
At this stage of the judgment the com- 
promise was verified - and the District. 
Judge further recorded that in view of 
this compromise and the legal position, 
the impugned judgment and decree could. 
not be maintained, In appeal arising out 
of execution of the said compromise de- 
cree its validity was at issue. s 

Held that the District Judge appeared 
to be fully satisfied at. least with regard 
to the existence of ground of default. 
Hence, it could not be said that decreé 
for eviction was passed in disregard of 
the provision of S. 13 (1) (a) Rajasthan 
Premises (Control of Rent & Eviction) 
Act. 


(D) Civil P. C. (5 of 1908), S. 47, O. 23, 
R. 3 — Compromise - eviction. decree — 
Executability — Dominant intention. of 
parties to compromise — Not to. create a. 
new lease — Plaintiffs right to execute. 
the decree predominant — Mere enhance- 
ment of rent — A new lease could . not 
be said to have arisen between parties. 
(Transfer of Property Act (1882), S. 105). 


` (E) Civil P. C. (5 of 1908), S. a7 - — ~ Dé: 
cree — Executability. : 

If a decree has been passed in disregard 
of ‘any provision of laworon any erro- 
neous view of the law, the same _ cannot 
be made the subject matter of; challenge 
before the executing Court unless the 
decree is absolutely void and without jur- 
isdiction and is nullity. AIR: 1954 SC: 967 
Rel. on. 

When a decree has been passed: it is 
not open to the executing Court to go 
into the question of- passing of the de- 
cree in disregard of the provisions of law 
while examining the contention of waiver, 
R. R. Nagori, for Appellant; $, C. 
Bhandari, for Respondent. a 


EY/FY/C495/81/SSG 


p es Abpea oy 


86 Notes of Cases 186-188 


-. AIR 1981 NOC 186 (RAJ) 
5. K. MAL LODHA AND MISS 

. KANTA BHATNAGAR, JJ. - 

Ram Swaroop and others, ete., , Peti-. 
tioners v. The Board of Revənue and 
others, Respondents, S 

Civil Writ Petns. Nos. 1430 and 1451 to 
1455 of 1980, D/- 13-2-1981. - a i 

Rajasthan Tenancy Act {3 of 1955), 
S. 230 — Revision before Revenue Court 
— Procedure — Petition filed without 
enclosing certified copy of judgment of 
court of first instance. — Revision regis- 
tered-and stay granted — Revision. can- 
not thereafter be dismissed for want of 
certified copy. (Rajasthan Revenue Courts 

' Manual Part 1, Rr. 17 and Proviso; 39 — 
Civil P. C. (1908), O. 21, R. 17). 

Where a revision under S, 230 against 
the judgment of Revenue Appellate Au- 
thority was filed before the Revenue 
Board, but the revision petition was not 
accompanied by the certified copy of the 
judgment of the Sub-Divisional Officer, 
the court of first instance, as required by 
R. 17 of the Manual and the Revenue. 
Board without insisting on: its production 
registered and admitted the revision peti- 
tion and even granted ad interim stay 
for limited period. Therefore, the infer- 
ence that the Board impliedly dispensed 
with the production of certified copy of 
the judgment of S.D.O., under proviso to 
R. 17 of the Manual, could be drawn in 


view of Rule 39- of the- Manual. 
Consequently, revision petition could 
not’ be dismissed thereafter for 


non-compliance with Rule 17 of Manual. 
AIR 1961 Madh Pra 145 (FB); ATR 1955 
SC 376 Rel. on. 

R. N. Bishnoi, for Petitioners; H. N. 
Calla, Addl. Govt. Advocate, for Respon- 
dents. ET es 


EY/FY/C505/81/VCD/DVT 


AIR 1981 NOC 187 (RAJ.) 
(JAIPUR BENCH) 
MAHENDRA BHUSHAN, J. 


Behru Lal and another, Appellants v. 
Chattra and others, Respondents. 


Second Appeal No. 71 of 1968, D/- 
16-12-1980. 
(A) Evidence Act (1 of 1872), Ss. 101, 


114 — Custom — Adoption of married 
males — Proof of — Onus. 

If a custom of adopting a married 
male having children in the sommunity 
of “Khateeka” is proved to prevail for a 
period of 20 to 30 years, it follows that 


ALR. 


it was ancient,.: certain and feasonable 
and it is for the other side who chal- 
lenges its existence to lead evidence to 
the contrary. Thus, the .evidence-of in-¥ 
stances of the duration of 18 to 35 years 
of adoptions of married -males having. 
children in the community of “Khateeka”™ 
in a certain places is sufficient to prove 
that this custom: was ‘ancient - and was 
also in existence when the: adoption in 
question took place. AIR 1966 SC’ 605 
Foli.. - ae ae BS 

(8) Civil P. C. (5 of 1908), S.-100 — Se- 
cond appeal — Factum of adoption of 
married males — Concurrent finding as 
to — Cannot be disturbed — However, 
instances: of such adoption in. particular 
community going to prove custom — It is 
a question of law which can be gone into 
in second appeal... - 


S. R. Surana, for Appellants; R. K. Ras- 
togi and Suresh Pareek, for Respondents, 
BY/BY/A880/81/5SG ` 





AIR 1981 NOC 188 (RAJ.y 
-DWARAKA PRASAD, J.. 
Moolchand and others, Appellants v, 
Mst. Dhanni and others, Respondents. 


Civil Second Appeal No. 277 of _1967, 
D/- 28-11-1980. f l : 

(A) Civil P. C. (5 of 1908), S. 107 — 
Limitation Act (1908), Art, 142 — New 
plea — Plea of adverse possession not’ 
raised in pleadings in a suit for possession 
based on title — If can be permitted at 
appellate stage,- f 

Where the plaintiffs based their title on 
a document and the defendants challeng- 
ed the- validity thereof, if the document 
in question is held to be invalid and did 
not create any title, then in such cases, 
the plea of adverse possession is. inherent: 
in the plea of title as the plaintiffs claim- 
ed to have come into possession by virtue 
of such document which was found by 
the Court to be void. The plea of adverse 
possession in ‘such cases could not be spe- 
cifically pleaded, as it is inclùded in the 
plea of title. The appellate Court is 
wrong in not allowing appellants-plain- 
tiffs to raise plea of adverse possession on 
grounds that no such plea was advanced 
by them in their pleadings. Held in the 
facts and circumstances of the case that 
the plaintiffs had proved their adverse 
possession in respect of suit shop for a. 
period of more than 20 years and as such 
established their title; that the defen- 
dants started asserting hostile title only 
in 1950 and that the suit filed in 1960 was 
not barred by limitation. . 


EO 


1981 . 
. (B) Civil P.C.-45 of. 1908), S.. 107; = 
First appeal — Objection -about mode of 
par cannot- be- raised at. appellate stage 
—. (Evidence Act (1872), S: 83). ba 


+P, C. Mathur, for Appellants; 
Kalla, for Respondents." °>'* 


EY/FY/CSOL/81/VSS ` om hea 


M D. 


AIR 1981 NOC 189 Gea, 
M. Cc. JAIN JU 


Municipal Council, bua Petitioner ` 


v. State of Bajesinay and others, Re- 
spondents. . . 

Civil Misc. Writ Pein, No. 1381 of 1973 
D/- 21-11- -1980. ane 

(A) Interpretation of Statutes — Rule 
of literal or -grammatical construction — 
When cannot be. essed into service — 
Instance. 

It is true that the rule ots literal or 
grammatical construction is considered to 
be the golden rule, but such a rule shall 
have to give way when. incongruity, dis~ 
harmony may arise by adopting such a 
rule. 

‘A perusal, of the notification in the pre~. 


` ent case, revealed that after having used, 


the expression “the following raw mate- 
rials” inthe opening part of the notifica- 
tion, a further main heading was given 
as “raw materials” and further two sub- 
headings were. given (1) * 
(2) “chemicals”. It would. show. that the. 
draftsman intended the “items included 
into sub-head (2) to be- "raw materials” 


and if this intention was carried into the 


opening part of the notification, then it 
would mean that the draftsman intended 
to include all the items mentioned in 
sub-heads (1) and (2) into the expression 
“the following raw materials.” The ~ im- 
tention was quite manifest that the ex- 
emption was extended to all the items 
and was not restricted:'to “raw materials’ 
alone. If the intention was only to grant 
exemption to “raw materials” 
sary of which found mention in sub- 
head (1), then the main heading. “raw 
materials” and sub-head (2) “chemicals” 
would become surplusage and redundani, 
In such a case, the cardinal rule of literal 
Or grammatical construction cannot.be 
pressed into service. AIR 1955 SC 810, 
AIR 1957 Sc 907 and AIR 1978 SC 17 
Rel. on. 

(B) Interpretation of Statutes — Notifi- 
cations granting exemption from pay- 
ment of octroi duty — Possibility of two 
constructions — Construction favourable 
to tax payer is to be adopted, 


: Notes of ‘Cases 189-191 


‘raw materials” | 


the glos<. 


87, 


- (C)- Rajasthan Municipalities: Act (38 of 
1959), S. 285 (1) — Jurisdiction of Coliec- 
tor — Director of Local Bodies and. Siale 
Government directing ., Municipal Council 
to grant exemption: to respondent {from 
payment of octroi duty — Municipal: 
Council, instead, passing resolution deny- 
ing exemption except. for certain, iterns — 
Held, Coilector’s order suspending the 
resolution was not without jurisdiction... 

(D) Rajasthan Municipalities Act (38 of 
1959), 5.. 292 — “Duty imposed by or 
under this Act” — It means duty impos- 
ed- under - provisions of- the Act and also 
under rules: and notifications issued - by 
competent authorities. - 


- H. M. Parekh, for- . Petitioner: L. R- 


Mehta, R. Mehta and H. N. Calla; Addl. 
Govt. Advocate, for Respondents, 


AY/BY/A281/81/MBR. 


AIR 1981-NOC .18¢ (RAJ.} 
. G. M. LODHA, J. 

M/s. Khwaja Printing & Process, Pali 
and ete., Petitioners v. Rajasthan State 
Industrial Development .& Investment 
Corporation Ltd., Jaipur and others, Re- 
spondents. : 

Civil Writ- Petns, Nos. 1982 and | 2019. 
to 2024 of 1980, D/- 1-52-1981. es 

Deed — Constr uction — Lease deed ac- 
companied with ‘site plan mentioning that. 
plot given in'łease could be delineated 
from pian — Plot shown’ in plan would 
be authentic to decide disputes and 
doubts about area, boundaries etc, of 
leased plot — (Transfer of Property Act 
(1882), Section 8), 

H. M. Parekh, for Petitioners; 
Singhvi, for Respondents, 


FY/FY/C847/81/AAJ 


M. R. 


AIR 1981 NOC 191 (ALL) © 
: 1981 Lab. I. C. 888 j 
FULL BENCH ' 
SATISH CHANDRA, C. Jọ 
YASHODA NANDAN AND 
S. D. AGARWALA, JJ. 

Maksudan Pathak, Petitioner v. The 
Security Officer, Eastern Railway, 
Mughalsarai and another, Respondents. 

Civil Misc. Writs Nos. 1264, 1266 and 
1267 of 1978, D/- 13-3-1981. 

(A) Constitution of India, Arts, 363 
and 226 Railway Protection Force 
Rules (1959), R., 47 Dispensing with 
enquiry under Satisfaction of dis- 
ciplinary authority Objective and 
net subjective — Justiciable, 


88 ~ Notes of Cases’ 192 


‘ Where the disciplinary authority dis- 
penses with enquiry with regard to a 
delinquent servant belonging to Railway 
Protection Force under Rule 47, the dis- 
ciplinary authority has to record his 
reasons in writing as’ to why it is: not 
reasonably practicable to follow the pro- 
cedure for holding an enquiry. The fact 
that the authority -is` required to record 
the reasons in writing itself indicates 
that the reasons have to be recorded by 
the authority in order that a delinquent 
can challenge the said reasons before 
the appellate authority, Not only that 
the reasons have to be recorded in writ- 
ing, but the authority has to be further 
satisfied that it is not reasonably practi- 
cable to hold the enquiry.’ Since limita- 
tions have been prescribed for exercise 
_ of discretion by the authority, the 
order dispensing with the enquiry is 
justiciable. It is no more the subjective 
satisfaction of ‘the authority; but the 
discretion of the authority has to be 
exercised on’ objective facts on record. 


(B) Constitution of India, Arts. 309, 
311 (2), Proviso (b) — Railway Protec~ 
tion Force Rules (1959), R. 47 Dis- 
pensing with enquiry under — Reasons 
therefor cannot be correlated with 
merits of the case. 


As the words “reasonably practicable” 
in the rules are used in corinection with 
holding of enquiry, these words cannot 
be correlated to the merits of a charge. 
The authority has to see wheiher it is 
reasonably - practicable to holi an en- 
quiry. As such as:the words ‘reason- 
ably practicable’ would apply in a case 
where the authority cannot, in a 
reasonable manner, put into practice 
the clauses in relation ‘to an enquiry, 
namely because of certain facts and 
circumstances peculiar to each case, the 
authority cannot, in, a reasonable mans 
‘ner, hold an enquiry. There may be a 
case where the charged person may 
have absconded, or a case where in 
_ Spite of the best efforts, the disciplinary 
authority may hot have. been ‘able to 
serve the notice of the::enquiry on-'the 
` person charged or it may “be a case 
where ‘it ‘is not possible-for the person 
against whom the charge had heen made 
‘to come and'+join, at the enquiry oF 
there may be similar other’ valid reasons 
depending om ‘the facts and circum- 
starices ‘ofeach - case.” k RA 

“Where ‘the ‘grounds for. dispensing 
‘with énquiry were ‘the’ collusion with 
loca) R. P) F. staff’ or ‘inability to col- 


ALR. 


lect evidence’ against the delinquent due 
to his influence at the station’ where 
theft occurred. the orders dispensing 
with the enquiry were wholly arbitrary\ 
and as such, the orders dispensing with 
were unsustainable, ‘ 


K. P. Agarwal and R. C. Singh, for 
Petitioner; V. Swarup and Standing 
Counsel, for Respondents, ., l 
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AYR 1981 NOC 192 (KER) 
: 1981 Lab. I. C, 1035 
FULL BENCH 
P, SUBRAMONIAN POTI, ACTG. CG. Jus 
K. BHASKARAN AND 
P, JANAKI AMMA, JJ. 
C. I. Varghese and others, Appellants 


v. State of Kerala and others, Respon- 
dents. 


W. As. Nos, 291 and 292 of 1979, D/- 
3-6-1981. 
- Kerala State and Subordinate Services 
Rules (1958), R. 27 (c) (as it stood prior 
to 16-1-1978) — Promotion — Qualifica- 
tions on date of occurrence of vacancy 
are relevant — Juniors completing pro- 
bation earlier than their seniors — En- 
titled to promotion — O. P, Nos, 5638 
and 5542 of 1976 (Ker.), Reversed. (Con- 
stitution of India, Art, 309). 


The title to be promoted depends. on 
the qualification on the date of occur- 
rence of the vacancies and does not de- 
pend on the qualifications on the date 
the post is sought to be filled up. It is 
the time of occurrence of vacancy that 
should be relevant for, determining .the 
question. of promotion and not the time 
the order of promotion is passed. The 
relevant date must be definite and not 
depending upon the volition of the auth- 
orities as otherwise the determination. 
would be arbitrary. If it’ were to be the 
date of promotion that is to be relevant 
for determining the title to such promo- 


‘tion the rule is capable of arbitrary ex- 


ercise. Even if it is honest exercise that 
would be arbitrary because the fate of 


‘the: service career will depend in each’ 


instance upon the time taken hy -the 
concerned authority in passing the orde! 
of promotion, On the other hand, there 
is definiteness in treating the-date of oc-. 
currence of the vacancy as that which 


- would determine the title of the per- 


son to be considered-‘for promotion, ' ` 


~“ 


4 


4981. 


- follows, 


. able - for- 


.. Certain persons were., appointed on 


probation tn. promotion posts by common . 


advice. Some of them joined the posts 
a few days earlier than others who were 
senior to them and consequently com- 
pleted tke probation period also earlier 
in comparison to their seniors. 

- Held that in view of Rule 28° as it 


‘ stood prior to insertion of the Proviso in 


January, 1978, on completion of proba- 
tion the juniors would become eligible 
to be appointed to promotion posts and 
such promotions need not. be put off un- 
til the seniors also qualify themselves 
by completing the period of probation. 
1977 Lab IC 1127, Approved. AIR 1977 
Ker 166 (FB), Rel. on. O. P. No. 5638 
and O. P. No. 5542 of 1976 (Ker.), 
Reversed. 

V. Sivaraman Nair, V. M. Nayanar 
and K. Kanakachandran, for Appellants; 
Govt.’ Pleader, for the State, 
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AIR 1981 NOC 193 (KER.) 
: 198i Tax. L, R. 1170 
FULL BENCH 


' P. SUBRAMONIAN POTI, ACTG. C. J. 


GEORGE VADAKKEL AND 
FP. JANAKI AMMA. JJ. 
- Commissioner of Income-tax, Peti- 
tioner v. M/s. K; A. Karim and Sons 
and others, Respondents, PA 
L T..R. Nos.. 84 and 33 of 1978. D/- 
19-6-1981. . : 
_ Income-tax: Act’ (43 of 1961), S. 37 — 
Business — Mercantile system of ac- 
counting-— Tax -paid by assesseé on its 
purchases, ‘in previous assessment years 
— Claim for’ its deduction in subsequent 


` assessment yéar cannot be allowed, 


- The. assessee was carrying on the 
business of processing. cashew nuts. The 
Government exempted. the purchase of 
cashewnuts, imported through Cashew 
Corporation of India, from purchase tax, 
for the period 1-9-1970.to 30-9-1973 by 
notification D/- 12-10-1973, However the 
said notification was.cancelled by Gov- 
ernment on 9-11-1973. The assessee who 
the mercantile system of ac- 
counting, claimed deduction for- tax pay- 
the.- years 1970-71, 1971-72, 
1972-73,.in accounting -year „ended on 
31-3-1974 on the. ground. that. his. liability 
to pay tax arose for first time ọn can- 
cellation ;of notification on 9-11-1973... 


‘Notes. of Cases. 193-194 89 


Held, it could not be said that’ the 
liability of the assessee to pay tax for 
the period from 1-9-1970 up to 31-3-1973 
arose. only in the .accounting year in 
which .cancellation of notification of 
9-11-1973 . was issued, Consequently as- 
sessee would not be entitled to exemp- 
tion. Case law discussed. 


- The liability of the assessee in past 
year cannot be taken into account for 
comptting his income of a subsequent 
year, 1971 Tax LR 1380 (SC), Rel. on. 


If by an exemption notification in a 
subsequent. year the transactions of the 
earlier are exempt from tax that would 
only mean that the existing liability is 
no longer in force by reason. of the 
notification of exemption. In the instant 
case the liability to pay tax arose in 
the years in which the transactions of 
purchase took place, the liabilities had 
to .be provided for in the respective 
years, when the exemption notification 
was published in October, 1973 such li- 
ablity ceased to be operative,- but on 
later cancellation of such exemption 
notification’ of 9-11-1973 the liability re- 
vived. ' 


P. K. R. Menon, for Petitioner; K. 
Svkumaran and K. D. Premachandran, 
for Respondents. 
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_ ATR 1981 NOC 194 (MAD.) 
: 1981 Tax.. L. R. 1246 
FULL BENCH 

ISMAIL, C. J., NATARAJAN, SETHU- 

RAMAN, SATHAR SAYEED AND 

VENUGOPAL, JJ. . 

` Mis. Southern Roadways Ltd., Madurai, 
Petitioner v. ‘Commissioner of Income- 
tax, Madras, Respondent. 

T. C. No, 497 of 1976 (Ref. 370/76), D/- 
16-12-1980. , i 

Companies (Profits) Surtax Act (7 of 
1964), Sch. 2, Rule 1 and Expln, — Com- 
putation of capital for purpose of Sch. 2 
—: Proper mode — In balance-sheet .ap- 
proved. for previous year in assessment 
year relevant to previous year, Director 
showing. certain amount as ‘general 


‘reserve’ — On. next, date .recommending 


to seneral body of share-holders certain 


. sum from. amount. transferred to general 


reserve for. approval for distribution. as 


dividend: in final report , accompanying 


90 i it Netesof *Cases 194 


balance sheet — On adoption of balance 
sheet and. report’ by general . : body; 
amount recommended: as dividend ‘cannot 
be included ‘in capital, (1979) 117 ITR 
534 (Mad) (FB). and: 1979 Tax LR NOC 99 
(Mad), Overruled;. (1979) 120 ÍTR 512 
(Andh Pra) and 1977 Tax LR: NOC 125 
{Guj), Dissented’ from. “ (Companies Act 
(1956), Ss, 211, 217 and. Sch. VI, Part-1). 


- Where the directors’ of’ the ` asséssee 
Company approved '6f- the ‘balance ‘sheet 
in which ‘a certain amount was shown as 
general reserve in-the assessment year 
relevant to the previous year, on a cer- 
` tain.date and, in the meeting.on the-next 
date, approved of the. final report -ac- 
companying the balance sheet and . there- 
in recommended a: certain sum out of 
the amount ` transferred: to the general 
reserve, for the approval of the body of 
shareholders, for:-distribution -as dividend 
for the previous year with the remark 
that no provision had been made in the 
balance sheet for dividend, the dividend 
. and the reserve, both. related to the first 
day of. the previous -year.. When the 
general body adopted ‘the balance sheet 
and the final report in the same meet- 


ing and the amount set apart for dividend - 


could not be included ‘for the ‘purpose of. 
computation of capital for purposé of 
Sch. 2 as the same would not be a “re- 
venue.” In such a case, ‘it: could not -be 
said that the genera] body first approv- 
ed, the proposal- of the Board of directors 
to create a reserve and thereafter ap- 
proved the recommendation of the board 


of directors- to: declare a dividend. On. 


the other hand, it. would ; be in accor- 
dance with not only the letter but also 
the spirit of the law that the action of 
the company in its general meeting in 
approving -the creation of.a reserve as 
well as the recommendation for declar- 
ing dividend was one only and conse- 
quently the creation of-a reserve and. 
the declaration of dividend tock place 
simultaneously. (1979) 117 ITR 534 (Mad) 
(FB) and 1979 Tax LR NOc 99 (Mad), 
Overruled; (1979) 120 ITR 512 (Andh 
Pra) and 1977 Tax LR..NOC 125 (Guj), 
Dissented. from.. (Case law discussed): 

It could not also be said that on the 
approval of the creation of general re“ 
serve, by the directors, it related back 
to the first day-of the previous year. Séc- 
tion 217 (1) of the: Companies Act makes 
it clear that when the balance sheet acu 
companied by a report of the board of 
directors, ‘containing the allocation of 
certain amount towards reserves out of 


AER. 


the surplus“profits,.is placed before the 
company ini a general meeting, the board 
of ‘directors is merely proposing that 
figure as‘“the amount to be kept as re- - 
serve, ` Similarly when, in its ‘reports; 
the © board of: directors recommends a 
particular ‘amount to ‘be paid -by way of 
dividend,::as the language of the section.. 
itself. shows, ‘it .is .only -a . recommenda- 
tion which: the .company in the general 
mé€eting may or may. not accept.: -Not- 
withstanding the facts that. Section 217 (1) 
of . the .Companies'.Act uses the word 
‘proposes’ in Clause (b) thereof. and uses 
the word. - ‘recommends’ in ‘Clause (e) 
thereof,: there ‘is no difference between 
the two, because the idea of a proposal 
contemplates somebody else: accepting 
or not accepting it, just as the verv idea 


_of recommendation. contemplates some- 


body else accepting and acting upon it or 
not accepting it. Further, in suppor: of 
the above, it .could not be said that 
under certain article of the Articles of 
Association of the assessee- company, the 
board of directors had the authority to 
set aside and, transfer to the. reserve 
fund such sum ‘as it thought proper out 
of the profits of the company. and_ thus, 
the board of ‘directors had complete and 
decisive authority to create a general: re- 
serve under -Article 107 of the Articles 
of Association of the. assessee-company 
and that the moment ‘it had shown the 
sum in question as a general reserve in 
the-balance sheet signed by ‘the directors, 
the creation of the reserve had become 
final and, irrevocable and the fact that 
the general body meeting declared a 
dividend of. a certain.sum out of the said 
reserve would not affect the position fer 
the purpose of the Act. Having. regard 
to. the specific language contained_in Sec- 
tion 217: (1) (b) and (c) 'of the Companies 
Act, the authority competent to. create a 
general reserve under the Companies 
Act is only ‘general body, © though 
the general body acts on the propo 
sals made by the” toard of directors. 
An Article of Association of the assessee 
company does not in any way affect the 
‘position. In view of provisions of S. 9 
of the Companies ‘Act no articlé con- 
tained in the Articles of Association of 
any company can override the provisions 
contained in. Section’ ‘217 of the Com~ 
panies Act.” aaa pas 
“Furthermore, even assuming that the 
entire sum shown im the balance sheet 
as general reserve is the ‘reserve’ within 
the scope of Rule 1 (iii) of the second 
schedule, yet by the ‘operation -of the 


1981 ~. 


explanation: fo that irule, “the sum re~ 
commended for declaration of. dividend 
will ‘cease’to be part of that- reserve. 
The explanation makes. it clear ‘that for 
the purpose of: computation’ of the capi- 
tal of.a company under’ the provisions of 
the second Schedule, certain’ - amounts 
standing to the credit of any account in 
the books of a-company as on the first. 
day ‘of the previous: year relevant to the, 
assessment year which are.of the nature 
mentioned in the explanation. shall 
not be regarded  as-.a. . reserve. 
The explanation refers to Item (5) or 
Item (6) or Item (7) under, the heading 
‘Reserves and § 
under the heading ‘current liabilities and 
provisions’ in the column relating to 


‘liabilities’ in the ‘form of Balance sheet’ - 


given in Part 1 of Schedule VI tothe 
Companies Act, 1956. In -the form of 
balance sheet in Part 1 in Schedule VI 
to the Companies Act, under thé head- 
ing ‘current liabilities and provisions’ 
there are 13 items the first 7 items being 
under the sub-heading ‘A. Current lia- 
bilities’ and the remaining 6 items 
being under the sub-heading ‘B. Provi- 
sions’. It. will be seen that under Sec- 
tion 211 (1) of the Companies Act read 
with the form of balance ‘sheet in Part I 
of the Schedule VI to the said Act, a 
balance sheet should contain ‘proposed 


‘dividend’. as an item under the heading - 


‘current liabilities and provisions’. What 
is relevant for the purpose of the point 
under consideration is that the Statute 
contemplates showing the amount: repre- 
senting the proposed dividends as an 
item under the heading ‘current liabi- 
lities and provisions’ particularly . under 
the sub-heading 'B. provisions’ The ex- 
planation states that such item shall not 


- be regarded as a reserve. for the purpose 


of computation of the capital of a com- 
pany under the provisions of second 
schedule to the Act, _ : 


S. Swaminathan, 
Jayaraman and 
for Respondent. 


GY/GY/D126/81/SNV. 


for - Petitioner; J. 
Nalini Chidambaram, 
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surplus’ or of any, item 
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AIR :198£ NOC 195 (PUNT. & HAR.) 
ewes is e {981 Labs I C. 1004 
== BULL BENCH 
s. S. SANDHAWALIA C. J. 
K. S. TIWANA AND S. P. GOYAL, JJ 
Khusbash Singh Sandhu, Petitioner v. 
State. of Punjab, Respondent. - 2 
Civil Writ No. 2808 of 1979, D/- 29-5- 
1981. ee dete tenet a & 
(Punjab) Demobilized Indian Armed 
Forees Personnel: (Reservation of Vacan- 
cies in the Punjab Civil Service Execu~ 
tive Branch) Rules (1972), Rr. 4 (1), 3 — 
Ex-serviceman joining State Service — 
Seniority — Computation of — Date 
when he became educationally qualified 
for the post is relevant, (Constitution of 
India, Aris. 309, 311), ` i 


Rule 4.(1) (a) of: the E. B. Rules entitles 
a Demobilized, Indian Armed Forces Per- 
sonnel to the. benefit.of the service put 
in by him in the. Army on the assump- 
tion that he joined the service under the 
State Government at the first opportu- 
nity he had after joining the . military 
service or training prior to the Commis~ 
sion. The words ‘first opportunity’ and 
‘after’ in this Rule are significant to 
make the intention of the Rule explicit 
and clear. Such a person should be eligi- 
ble to enter the competition. on the first 
opportunity he had after the military 
service or training prior to the Commis- 
sion. Such opportunity, though assump- 
tive, has fo satisfy: the conditions pre- 
scribed by the Rules.- The opportunity 
has to be viewed in..the light of Rule 3 
prescribing- minimum academic qualifi- 
cation,. If a Demobilized Indian Armed 
Forces: Personnel does fulfil any of the 
conditions mentioned-in Rule 3, he can- 
not get an entry into the competitive 
examinaiion ‘for the service,- . 
` Where’ an’ ex-serviceman who got 


temporary Commission in Military 
had ‘no -requisite qualifications at 
that time for’ being selected in 
the- ‘executive branch of the State 


service, but acquired the same only 
after he was discharged from military 
service, “first opportunity” as contem- 
plated by Rule 4 (1) will be the first 
competitive examination held by the 
Public Service Commission after his 
acquiring ` educational qualifications. 
Consequently, military service rendered 
by him prior to that ‘date cannot be con- 
sidered for purpose of computing his 
seniority. 1976: S.L:W.R. 311, Disting, 


-92 


J. L. Gupta . -with G. c.- Gupta, for 
Petitioner; A. S. Sandhu, Add]. Advocate 
General (Punjab) fer Respondent. 
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AIR 1981 NOC 196 (PUNJ: & HAR} 
: 1981 Cri. L. J. 1141 
-FULL BENCH 

S. S. SANDHAWALIA, C. J, 


K. S. TIWANA AND S. S. DEWAN, JJ. 

Bohar Singh and etc. etc., Petitioners 
v. State of Punjab and another, Respon- 
dents. i i 


Criminal Writ Petns, Nos. 45, 13, 29 
and 30 of 1980, D/- 5-5-1981. 


(A) Constitution of India, Arts, 226, 21 
= Habeas corpus — Cannot be issued 
against . appellate judgment of High 
Court itself — Convict undergoing impri- 


sonment — Order of conviction cannot 
be challenged.as erroneous in habeas 
corpus proceeding, (Criminal. P. C. 


(1974), Ss. 386, 393, 397). 


A convict undergoing imprisonment. 
under the judgment of a Criminal Court, 
which has become final, cannot prefer 
and maintain a writ of habeas corpus to 
assail his dentention. | 


An accused was convicted for com- 
mitting murder and was sentenced te 
life imprisonment. In appeal to High 
Court conviction and sentence was con- 
firmed and the .order became final. 
Near about 5 years after undergoing .the 
sentence the accused filed a writ of 
habeas corpus alleging that on the date 
of commission of the crime he was less 
than 16 years of age and therefore, 
came within the definition of ‘Child’ 
under the E. P. Children Act (1949), and 
therefore the sentence of life imprison- 
ment imposed upon him was illegal. His 
detention in the prison was also con- 


sequently alleged to be illegal and in, 


violation of Art. 21 of the Constitution. 
This plea was not raised even remotely 
before the trial court or the High Court. 


Feld - that, a writ of habeas corpus 
would not lie against a considered judi- 
cial judgment of the High Court on the 
alleged tenuous ground of an infraction 
of Article 21 of the Constitution. No 
writ would lie against the, judicial .pro- 
cess established by law.. Therefore. 


“Notes of Cases 196 


. appeal and 


A. LR. 
the judgments and orders of. the:, High: 
Court and: the. Court of Session ` 


convicting -the accused would be .totally. 
out of the purview of the writ jurisdic-. 4 
tion and amenable only to the processes 


of appeal, revision or Special Leave. Case 
law discussed. 


_ High Court is a Court of Record, It 
is well settled that a Court of Record 
unlike a Court of limited jurisdiction 
has the fullest power to determine the 
scope of its jurisdiction, Consequently, 
its decision, both with regard to having 
Jurisdiction and deciding a lis before it 
is one which cannot even remotely be 
labelled as one lacking in inherent 
jurisdiction. Courts of record in this 
context are on a peculiarly strong, and 


if one may say so, on a sacrosanct foot- 
ing. l 


Even assuming that the High Court 
kad erred in passing the sentence with- 
out taking into consideration the pro- 
visions of the E. P. Children Act. (1949) 
tne highest that can possibly be said is 
taat a Court of competent jurisdiction 
kad erred in the imposition ‘of sentence. 
When the accused himself had preferred 
subjected himself to the 
jurisdiction of the High Court it was not 
open for him tn raise the plea that 
whilst the High Court may well have 
had jurisdiction to even acquit him, 
yet the self-same court would be lacking 
in inherent jurisdiction if it merely im- 
roses a sentence which at best, accord- 
ing to.the ‘accused, was erroneous. A 
Court having jurisdiction has equally 


the jurisdiction to decide rightly or 


wrongly. 

- A criminal Court once ‘havirig render- 
ed judgment becomes functus officio 
and cannot thereafter’ review or recall 
the same. The issuance of ‘writ of 
kabeas corpus with regard to'a person 
undergoing imprisonment under the 


judgment of ‘a competent criminal Court 
in essence and practical terms is tanta- 
mount to a.-review or reconsideration 
of such a judgment. The acceptance of 
a writ of habeas corpus and the re- 
lease of such a person would indirectly 
accomplish what the law directly pro- 
hibits, namely, the reviewing or recall- 
ing of a criminal judgment which has 
once achieved finality, = ` if Ze 

(B) Constitution of India, Art, 226 — 
Hebeas: Corpus — Erroneovs order: of 
criminal court ‘becoming final — Habeas 
corpus cannot-be issued to correct ‘it — 


ty 


1987 - 


Remedy is to file appeal to High Court . 


or Supreme Court or to approach S-ate 
Government ‘(Criminal .P. C. (1974), Sec- 
tions -432, 386, 393, 397). o 

‘Though a convict whose convic-ion 
and sentence has become final carnot 
challenge his detention as illegal by 
filing habeas corpus pé€tition on ground 
that the order of conviction and/or sen- 
tence were erroneous, that does not 
mean that the error is incurable. In 
appropriate cases the High Court has 
power to condone even an inordinate 


delay in filing appeal. The Supr=me 
Court also possesses wide ranging 
powers. Then under Section 432, Cr. 


P. C. the State Government’s power to 
suspend or remit the sentence or to re~ 
lease the accused is equally wide rang- 
ing. : 

Balwant Singh Malik with Ram Kuma 
Pawari, for Petitioners; M. P. Sngh 
Gill, Dy. Advocate General, Punjab and 
D. S. Boparai, Addl. -Advocate Gereral 
for Respondents. 
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AIR 1981 NOC 197 (PUNJ. & HAR.) 
: 1981 Cri. L, J. 1069 
FULL BENCH 
S. S. SANDHAWALIA, C. J., P. C. LAIN 
AND J. M: TANDON, JJ. 

Lal Singh, Petitioner v. State of >un- 
jab and others, Respondents, 

Civil Writ Petn. No. 2421 of 1980, D/- 
8-4-1981. i a pd 

Criminal, P. C. (2 of 1974), S. 378 — 
Appeal against acquittal — State Govt. 
can review or recall its decision’ wnder 
S. 378 to prefer appeal before its actual 
presentation in High Court — Decision 
of Govt. to prefer or not to prefer ap 
peal is administrative in nature, (Comsti- 
tution of India, Arts. 162 and 226), 

The State Government can review. or 
recall its decision under: Section 378 to 
prefer an appeal against an order of ac- 
quittal before it is actually presented in 
the High Court, Case law ‘discussed.; -r 
‘The decisions of the State Government 
to prefer or not to prefer an appeal are 
administrative in nature in sharp contra- 
distinction from being a- quasi-jud-cial. 
The subjective: satisfaction of the State 
Government -whether a -particular judg- 


ment of- acquittal -calls..for bheing ebal- - 


lenged by way -of appeal and the pro- 


Notes -of Cases -197 93 


cess by which -this -satisfaction or deci~ 
sion is to be ‘arrived at is neither. gov- . 
erned nor prescribed by any statutory 
provision far less any specific section of 
the Code itself. Therefore it would ap- 
pear that the mode of the formation of 
the opinion and the ultimate decision in 
this regard by the State Government is 
within the- ambit of and entirely gov- 
erned by the general executive power 
of the State Government under, Art. 162 
of the Constitution and is thus purely 
administrative. 


The process of the formation of the 
oepinien as also the decision by the State 
Government to prefer an appea] against 
an order of acquittal is purely admin- 
istrative and derives. its source from the 
general executive power of the State 
under Article 162 of the Constitution. 
Consequently the date and time .of such 
a purely admjnistrative decision is of 
little relevance in determining the cru- 
cial issue as to when the power. under 
Section 378 of the Code would stand ex- 


_ hausted. 


The exercise of the statutory admin- 
istrative power extends only to the point 


- of presentation of the appeal- in the High 


Court whereafter the matter enters 
squarely and irrevocably in the judicial 
field. It cannot be said that it is only 
when the appeal against acquittal is. ac= 
tually admitted for a hearing on merits 
in the High Court- that the power under 
Secticn 378 would exhaust itself. The 
moment an appeal has been presented: in 
the Registry of the High Court the. mat- 
ter may well he out of the admin- 
istrative field and comes squarely within 
the judicial arena, ae 

A criminal’ appeal once preferred can 
neither be withdrawn nor fail in default 
merely because of the absence of the ap- 
pellant or his counsel, Thus the true 
terminus of the statutory administrative 
power under Sec, 378 (1) of the Code 
is the ‘actual presentation of the appeal 
in the High Court and not its subséquent 
admission or consideration on merits. 
M.. N. Phadke . (Harbans Singh and 
J. S. Narang with him), for Petitioner; 
M. J. S. Sethi. Addl. Advocate-General, 
(Punjab), Sarwan Singh (Raj. Kiran with 
him), for Respondents. . ; . 
EY/FY/C559/81/LGC 
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AIR 1981 NOC 198 (KANT.) 
; 1951 Tax. L. R., 3015 
FULL BENCH 
CHANDRASHEKHAR, C. J. SRINIVASA 
IYENGAR AND RAMA JOIS, JJ. 

H. Y. Jadhav, Peititoner v. State of 
Karnataka, Respondent. ; 

S. T. R. Ps. Nos. 57 to 60.0f 1974, .D/- 
6-6-1979. 

Karnataka Sales Tax Act (25 of 1957), 
S. 2 (t) — Contract of supply of ballast 
in specified stacks — Amounts to con" 
tract of sale. 

A contract under which an assessee 
agrees to supply jelly (ballast) to the 
purchaser with the condition that the 
jelly (ballast) would be stacked in a 
particular manner before delivering, 
would not amount to a contract for work 
or a composite contract for sale of goods 
and for work, but only amounts to a 
contract of sale. (1969) 24 STC 446 (Mys), 
Disting. 

The essence of the contract is supply 
of ballast. The mere fact that ballast are 
required to be stacked, the contract does 
not get converted into works contract. 
Though some labour is involved in stack- 
ing, it is part of or ancillary to, the 
act of delivery, just as the labour in- 
volved in measuring, weighing or 
counting as the case may be, of 
goods sold before delivery to the buyer. 
1979 Tax LR 1716 (SC), 1978 Tax LR 
2354 (SC), AIR 1969 SC 1245, (1963) 14 
STC 766 (SC) and 1973 Tax LR 2596 
(Andh Pra), Rel, on. 


K. Srinivasan, for Petitioner; S. G. 
Dorddakalegowda, Govt. Advocate, for 
Respondent. 

CY/DY/B622/81/CWM 





AIR 1983 NOC 199 (MADH. PRA) 
: 1989 MPRCJ 265 
(INDORE BENCH) 

G. L. OZA, J. , 

Nand Lal and another, Appellants v, 
Hukumchand, Respondent. 

Second Appeal No. 375 of 1979, D/- 
29-2-1980. 

(A) M. P. Civil Courts Act (19 of 
1958), Sections 8, 12 — Appointment of 
Additional Judge — Court of Civil Judge 
Class, If, described as Court of Addi- 
tional Civil Judge Class If — Additional 
Judge appointed to such Court — Cannot 
be said to be the Additional Judge to 
an Additional Judge. 

Where the State Government by its 
notification had appointed three Civil 


Notes of Cases 198-200 


ALR, 


Judges Class. If to sit at.one place and 
their Courts were described as Court of 
Civil Judge, Class JI, Ist Addl, Civil 


Judge, Class II, and .2nd° Additional 
Civil, Judge, Class II, however there 
was no category of ‘Additional Civil 


Judge Class. I’ but it was only a manner 
of description as the particular. place 
was provided with three Courts of Civil 
Judges Class. II, the Additional Judge 
appointed subsequently under Section 8 
by the State Government to such Court 
of Additional Civil Judge, Class, II, 
cannot be said to be the Additional 
Judge to an Additional Judge. Hence the 
Court of Additional Judge would be a 
Court as contemplated under Act. 

(B) M. P. Accommodation Control Act 
(41 of 1961) Section 12 (1) (œ) — Evic- 
tion under — Disputed shop run by the 
father of tenant — Tenant carrying on 
business separately in another shop — 
Tenant who took premises on rent, not 


in its occupation — Tenant held, parted 
with possession of whole accommodation 
— His eviction on such ground — Held, 
proper, 

S. R. Joshi, for Appellants; P, K. 
Saxena, for Respondent, i 
GY/GY/D258/81/VNP 


AIR 1981 NOC 200 (MADH, PRA.) 


(GWALIOR BENCH) 
K. K. DUBE AND H. G, MISHRA, JJ. 


Pratap Singh and others, Petitioners v. 
State of Madhya Pradesh and others, 
Respondents, 

M. P. No. 121 of 1979, D/- 30-9-1983. 

(A) M. P. Ceiling on Agricultural 
Holdings Act (20 of 1960), Section 4 (2) 
{as substituted by Act 20 of 1974), — 
Section 4 (2) is effective only w.e.f. 
7-3-74, the date of commencement of the 
amending Aci, and not from the date of 
commencement of the principal Act. 


(B) M. P. Ceiling on Agricultural 
Holdings Act (20 of 1960), Section 4 (2) — 
Availability of exemptions under — Va- 
lidity of transfers — It could be adjudg- 
ed on basis of Section 4 (2) as it stood 
at the time when transfers were made 
or on basis of Section 4 (2) as amended, 
by Act 20 of 1974. 


While deciding the question of avail- 


ability of exemptions, it will have to ba. 


found as to whether transfers in’ re- 
spect of which the exemptions are 
claimed are real transfers or not, A 
transfer which is sham, nominal or ficti- 
tious or bogus is non est and will havs 


® 


# 


-mind while deciding 


. sions. 


1981 © 


no efficacy :,to. attract the exempticns. 
Furthermore, > by_ virtue: of; Clause : (b) 
exemption can be claimed in respect. of 
transfer by way of sale ‘only, whereas 
exemptions provided by Clause’ (a) zan 
avail in respect ‘of any ‘transfer by way 
of sale, gift, exchange -or' otherwise. 
This position of law flows from, the use 
of word ‘transfer’ in ‘Clause (a) -and use 


of expression “transfer by way of sale” 


in Clause (b) ‘of the uridmended’Sec. 4 (2) 
This distinctiori ‘will have ‘to be kept im 


garding availability of the éxempt.ons 

claimed. . a E ee me z 
The construction put on Section 4 (1) 

and Section 4 (2y of the Act by apply- 


ing the rule of harmonious construction, 


is erroneous: There‘ is:no conflict end? 
or inconsistency between these . provi- 
They do not overlap each o'her 
and have altogether different fields to 
operate. One may imagine two con- 
centric circles. The smaller circle in- 
dicates extent of jurisdiction whereas 
the larger circle represents-the zone of 
immunity, Those transfers .which fall 
within the larger circle will be .seved 
whereas those transfers which do not fall 
within it will be amenable to the juris- 
diction of the’ Competent Authority. 
Therefore, the rule of harmonious con- 
struction . cannot be applied for , eon- 
struing the aforesaid provisions. : 
V. K. Sapre, for Petitioners;, M- A. 
Shah, Dy. Govt. Advocate, for the State. 
KX/GY/F846/80/VSM/LGC . 


AIR 1981 NOC 201 (RAJ) 
(JAIPUR BENCH) i 
MAHENDRA BHUSHAN, J.. 
M/s. Apsara Hotels (P.) Ltd., Delhi and 
others, Appellants v. M/s. Rajputana 
Hotels (P.) Ltd., Jaipur and others, Re- 
spondents, . : 
Civil Misc. Appeal No, 78 of 1980, D/~ 
5-8-1980. By me 
(A) Civil P. C. (5 of 1908), 0.°39, Rr. 1 
and 2 — Temporary injunction — Waf- 
ters to be considered --- Refusal of in- 
junction. = a al 
. ‘Acquiescence’ properly speaking re- 
lates to inaction ‘during the performence 
of an act. Laches relate to delay after 
the act is done. Therefore, before ac- 
quiescence can be fixed upon a party, it 
should unequivocally appear ‘that he 
knew the facts upon which the suppos- 
ed acquiescence is: founded and io which 
it refers. =- eo 


the’ question re>, 
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- Ordinarily no -injunction. is granted 
against ‘a persori in possession unless the 
threatened. act “of that- person is -likely 
to ‘cause ‘substantial: and ‘irreparable in- 
jury tothe person, Where a lessor for- 
cibly takes possession of leased premises 
in. violation of-terms of lease, the court 
may ‘grant .injunction..in favour- of les- 
see: If:a party having’a -right stands by 
and sees another dealing with’ the -pro: 
perty in a manner inconsistent with that 
right and makes no objection while the 
act is in progress, he. cannot. otherwise 
complain and: that.is the proper sense 
of the word “acquiescence”,. The ques- 
tion. of acquiescence the burden af 
which shall be on the defendant may 
only. crop in when sa party allows a 
building to be constructed and then 
comes for a mandatory injunction in a 
court of law. A ‘mandatory injunction 
in such cases will be refused where such 
a party makes. no objection until “either 
the greater part of work has been com- 
pleted or entire work has been complet- 
ed, If the building is. allowed to be 
completed and a massive structure comes 
into existence at a cost of huge money, 
then even if ultimately the plaintiff suc- 
ceeds, a Court of equity will be slow 
to order demolition of such a structure, 
Therefore in case a prima facie case is 
made out-and the building is at the ini- 
tial stage, and major works towards 
completion..of building are still to be 
undertaken, it will be in the interests 
of all the parties if further constructions 
are not allowed, because if building is 
allowed to be completed irreparable in- 
jury will be caused to the plaintiff, as 
he may ultimately be denied: the relief 
of mandatory ‘injunction and for vacant . 
possession of a plot of land, to which 
under law he may -be held to he en- 
titled. Thus it will depend on the stage 
when plaintiff comes to a court to seek 
injunction, Mere inaction of the plain- 
tiff, if the suit of the plaintiff is within 
limitation, prima facie, can hardly be 
sufficient to defeat his claim. 

Mere delay will not ordinarily defeat 
the remedy by injunction in support of 
a legal right unless it has continued so 
long and under such circumstances, as 
to defeat the right itself. Generallv 
mere delay, short of period of Statute 
of limitation will not constitute laches 
if the parties have not changed their 
relative positions. 

Held:' in the facts and circumstances 
of the case that there is a prima facie 
case in favour of the appellants-plaintiffs 


96 


and that justice and equity require that 
status quo:should be maintained: -and 
the respondents be restrained. from rais- 


ing any further constructions and/or 
from- creating . a charge over the pon 
perty.. : 

(B) Civil. P. C. (5 ‘of 1908), O . 39; Rr. 1 
and 2.-- Order; refusing temporary in- 
jurction — Appeal — Interference whea 
permissible, 


~Au. order. refusing or granting: tempo- 
rary. injunction is of a discretionary 
character and ordinarily a court of ap- 
peal will -not interfere with the exer- 
eise of discretion by the trial court: and 
substitute for it. its own discretion. 
However,- the interference with the dis- 
cretionary order may be justified, if: the 
lower Court acts arbitrarily or perverse- 
ly. capriciously, .or .in disregard: to 
sound legal principles or without consi- 
dering all’ the relevant records. 

K. K. Meéhrish, for Appellants; R. K. 
Rastogi, B. P. Agrawal and R. S. Khej- 
riwal, for Respondents. 


LX/AY/G900/ 80/ VSS 
AIR 1981 NOC 202 (RAJ,) 
(JAIPUR ‘BENCH) 
MAHENDRA BHUSHAN, J. 

Om Sharan, Appellant. v. Bansidhar 

and others, Respondents, . 

C vil Second Appeal No, 468. of 1968, 
D/ 8-5-1981. 

Succession Act (39 of 1925), Sec. 306 
— Cases where the rights of the deceas- 
ed abate — Suit for malicious prosecu- 
tion — Death of plaintiff — Cause of 
action even for ‘special damages for ex- 
penses incurred by plaintiff in defend- 
ing himself in his prosecution earlier 
cannot survive to legal representatives 
of ‘decéased.’ (Torts — Suit. for malicious 
prosecution), 

The cause. of ‘action in a suit for maz 
licious prosecution is. the tortious act of 
the defendant and the expenses in de- 
fence incurred by.:the plaintiff ın pro- 
secution that. was earlier launched 
against him,also relate to that cause.of 
action. Thus even for the. expenses in- 
curred in the criminal prosecution, by 
the plaintiff the maxim “actio personalis 
moritur cum persona” will- be attracted 
and the cause.of action even far the ex- 
penses will. not survive to the legal. re- 
presentatives, and .dies with him. .. 

P. N. Datt and K. N. Tikku, for Ap- 
pellant, S. M. -Mehta, . for Respondents. 
FY/FY/C844/81/PGS 
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‘AIR 1981 NOC 203 (RAJ) © 
>; 1981 Raj. L. W. 235 
M. Cc: JAIN, J. 

United Commercial Bank and another, 
Petitioners v.. Roop Ram, Respondent. 

Civil Revn, No. 26 of 1981, DI- 27-2- 
1981. 

Civil P. C. (5 of 1908), O. 6 R. 17 
and Section 151 — Amendment of plaint 
seeking to add new ground - 
— No evidence of plaintif has been 
recorded — Only issues framed — If 
amendment is allowed no prejudice wal 
be caused to defendant, as he can file 
additional written statement and cauce 
of justice: would be advanced and parties 
would not be driven to: another litiga- 
tion — Amendment allowed, 

B. L. Purohit, for Petitioners; 
Singhvi, for Respondent. i 


EY/FY/C496/81/VSS 


G. R 


AIR 1981 NOC 204 (RAJ) 
‘G. M. LODHA, J. 


Umaid. -Singh and’ others, Petitioners 
v: Jodhpur University, Jodhpur and an- 
other, Respondents, 


ALR. 


of eviction 


ow 


Civil Writ Petns, Nos, 2173, 2226, 2225, - 


2224 of 1980 and 270 of 1981, D/- 16-2- 
1981. 
(A) Constitution of India, Art, 351 — 


Jodhpur University Act (17 of 1962), Sec- 


tion 24 (1) — Amendment 
35.-— English language made compul- 
sory for intermediate examination in 
order to obtain admission in Second 
year T. D.C. — Amendment is not vio- 
lative of Article 351 — Amendment in 
Ordinance No. 35, under Section 24 (1), 
making the English language compulsory 
for intermediaie examination certificate 
in order to obtain admission in Second 
Year T. D. C. of Jodhpur University, 
is not violative of Art. 351 as there is no 
constitutional requirement of having 
education in Hindi and Hindi only and 


in Ordinance 


the University should | stop studies in 
other languages, 
(B) Jodhpur University Act (17 of 


.1962), Section 24 (1} — Jodhpur Univer- 


sity Ordinances 35, 125, 134-A — Amend- 
ment Ordinance 35 applies to teachers 
as well as regular students - — Not „dis- 
criminatory. 

Jorawarmal Bora and: NK. Soni; for 
Petitioners; H. M.- Parekh, for University 
of Jodhpur, for Respondents, 


f EY/FY/C497/81/AAJ/SNV. ‘ 
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` AIR 1981 NOC 205 (ALL) 
N. D. OJHA, J: 
‘Har Narain, Petitione> v. Vinod Kumar 
and others, Respondents l 
. Election’ Petn. No. 19 of 1980, D/- 19-8- 
1981. . 
© (A) Representation of the People Act 


(43 of 1951), S. 123 (7) — Obtaining as- - 


sistance from person in Govt. service — 
Elected candidate appomting clerk and 
supervisor in Cane Co-operative Society 
as Polling Agents — Meither of ` them 
falis in classes mentioned in S. 123 (7) 
and candidate is not guilty of corrupt 
Practice under ‘that _ Erovision, ern 
conceded). 


(B) Representation of the People Act 
(43 of 1951), Ss. 123 (29, 100 o (d) (iii). 
and 83 — Civil P. C. (1308), O. 6, R. 2 — 
Election petition on grounds ot. corrupt 
practice — Pleading and proof. 


Pleadings should contain material facts, 
which must be sufficiently clear and pre- 
cise. Since onus to. prove. corrupt practices 
dies entirely on the pet-tioner, the mate- 
rial facts in regard to corrupt practices 
should be pleaded witk exactitude and 
precision and likewise should be pleaded 
the basic facts constituting” the ingrédi- 
‘ents of the particular corrupt practice. 
‘Ti such pleadings are lacking there is no 
triable issue. The law ir regard to plead- 
ings about an election petition is well 
settled. Certain facts inzroductory in na- 
‘ture or consisting sequence ` of events 
‘have necessarily to be stated in plead- 
ings which on their own may not raise 
any triable issue but they cannot... be 
struck off on this ground inasmuch as 
their existence is necessary to appreciate 
the sequence of such averments. which 
contain the real- grievance of the party 
concerned, However, th= pleadings must 
not contain evidence. The pleadings. have 
to be read as a whole. AIR 1969 SC: 1201, 
Foll. 


IY/IY/E58/81/MVJ - 
AIR 1981 NOC 296 (ALL.) 
: 1981 All Cri R 218 
‘MURLIDHAR, J. ` 
Gajadhar Singh, Applicant v. Mahesh 
Chandra and others, Respondents. 


Criminal Revn. No. 822 of 1980, D/- 
2-3-1981. ` 
(A) Criminal P. C. (2 of. 1974), S. 190 


(1) (b) — Magistrate disagreeing ‘with 
final report and- taking cognizance — 
Main basis being F.I.R. and case diary 


1981 AIR Notes/7(1' XI 


` Notes of, 


‘applies and Magistrate 


vocate and N. 
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cognizance must be deemed to have been 
taken under S. 190 (1) (b) notwithstand- 
ing fact that Magistrate also considered 
some affidavits filed before him in support 
of case. AIR 1980 SC 1883, Relied on. 

(B) Criminal P. C, (2 of 1974), Ss. 200, 
204 — Cognizance taken under S. 190 -(1) 
(c) — Ch, 15 has no application — Ch. 16 
can straightway ` 
issue process under S. 204. 

Tejpal, for Applicant; Addl. Govt, Ad- 
C. Upadhya, for Respon- 
dents. 


EY/HY/C188/81/JHS 





AIR 1981. NOC 207 {ANDH. PRA.) 
ALLADI KUPPUSWAMI, C. J. AND 
RAMANUJULU NAIDU, J. 

In Re: P. Satyanarayana, Appellant. 
ie Appeal No. .104 of 1981, D/- 5-3- 


(A) Constitution of India, Art, 233 (2) 
-~ Appointment of District Judge — Ap- 
pointment by way of promotion of Sub- 
ordinate. Judge — Not contrary to provi- 
sions of Art. 233 (2). (Government: of 
India Act (1935), S. 254). 

‘It cannot be said that it is only a per- 
son who is not already in the service of 
the Union or of the State is eligible to 
be appointed as District Judge. One of 
the sources for appointment of District 
Judges is by way of promotion from per- 
sons in the service of the State. There- 
fore, the appointment of District Judge 
by way of promotion of Subordinate 
Judge is not contrary to the provisions 
of Art. 233 (2). AIR 1975 SC 1922 and 
AIR 1966 SC 1987, Foll. 

The proper meaning to be given to 
Art. 233 (2) is that a person not already 
in the service of the Union or of the 
State shall be eligible to be appointed as 
District Judge only if he has been: for 
not less than seven years an advocate or 
a pleader and is recommended by the 
High Court for appointment. In other 


‘words, Art. 233 (2) provides certain limi- 


tations with reference to the appointment 
of persons not already in the service | of 
the Union or of the State. 

(B) Interpretation of Statutes — Con- 
stitution — Interpretation of —- Should 
not be made purely on the basis of the 
rules of grammar. (Constitution of India, 
Pre.) 

K. R. K. Varaprasad, for Appellant. 


FY/GY/D3/81/VCD 
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AIR 1981 NOC 208 (ANDH. PRA.) 
: (1981) 2 APLJ (HC) r 
MADHAVA REDDY AND 
PUNNAYYA, JJ. 


Jitendra and others, Appellants v. 
Sharat Chandra and others, Respondents. 

C.C.C.A. No. 34 of 1976, D/- 27-2-1981. 

(A) Hindu Law — Joint family — An- 
cestral property — Income derived from 
jagir does not constitute ancestral pro- 
perty. 

A jagir is only a life estate of the 
grantee and on the death of the grantee 
the subject matter of the jagir reverts to 
the grantor who may make a fresh grant 
to any or all of the heirs of the previous 
grantee or to any other person at his will. 
There is no succession in the legal sense 
and the jagirdar does not get proprie- 
tory rights and hence he cannot dispose 
of it by transfer either inter vivos or 
testamentary and it is a property in his 
hand inalienable and non-heritable and 
his rights are limited to its usufruct for 
life subject, of course, to his good con- 
duct. Hence the jagir or the income de- 
rived therefrom cannot be treated as an 
ancestral property. It can be treated as 
the private property of the holder of 
jagir. AIR 1962 SC 996, AIR 1952 Hyd 
{63 (FB) and ILR (1963) Andh Pra 431, 
‘Followed. 

(B) Hindu Law — Joint family — Doc- 
trine of blending — Self-acquired pro- 
perty of coparcener when can be treated 
as joint family property. 

Where a corparcener blends his self- 
acquired property with the ancestral 
property declaring his intention that it 
should be treated as the joint 
property, the  self-acquired property 
ceases io be the separate property of a 
particular member and it assumes the 
character of the joint family property. 
This is what is known as the doctrine of 
blending. 

The doctrine of blending is peculiar to 
Mitakshara School. The existence of, a 
coparcenary is absolutely necessary . ‘be- 
-fore a coparcener can throw into joint 
stock his self-acquired property. 

Thus the existence of the coparcenary 
and the intention of the coparcener 
throwing his self-acquired property into 
the common stock abandoning his sepa- 
rate claim therein are the important. re- 
quirements for the operation of the doc- 
trine of blending. It is not necessary that 
some joint family property must exist be- 
fore a member can impress his self-ac- 
quired property with the character of 


family” 


A.L R. 


joint family property by throwing it 
voluntarily and intentionally into the 
common stock. AIR 1970 SC 1722, AIR 
1955 Mad 623, AIR 1958 Andh Pra 145 
and AIR 1958 Andh Pra 147, Rel. on. 

(C) Hindu Law — Joint family — Ali- 
enation — Gift by a corparcener of his 
undivided interest in joint family | pro- 
perty — Validity. 

A coparcener cannot make a gift of his 
undivided interest in the family property 
movable or immovable either to a stran- 
ger or to a relative except for purposes 
warranted by special text. However, if 
the gift is ratified by the other coparce- 
ners, it will be valid. If it is not ratified, 
it will be void. 

K. Jagannadha Rao, fòr Appellants; 
Respondent No. 1 in Person; B. K. Bhaga- 
van, for Respondents Nos. 3 to 5. 


FY/GY/D10/81/GDR 


AIR 1981 NOC 209 (CAL.) 
B. N. MAITRA, J. 
Mrs. D. Meyers, Petitioner v. 
Chand Bural and another, 
Parties, 
Cc, R. No. 2842 of 1980, D/- 24-7-1981. 
(A) West Bengal Premises Tenancy Act 
(12 of 1956), S. 17 (2) and (2A) — Defence 
struck out under O. 11, R. 21 C.P.C. — 
Application under S, 17 (2) (2A) is not. 
maintainable as the defendant is placed in 
the position as if she did not file any writ- 
ten statement — iyi P. C. (1908), O. 11, 


Gora 
Opposite 


R. 21), 


(B) Civil P. C.. (5 of 1908), O. 11, R. 21 
— Order under — Should not be passed 
unless there is obstinacy, contumacy or 
wilful attempt to disregard court’s order 
— None of the three contingencies arose 
in the instant case. 

(C) Civil P. C. (5 of 1908), S. 151; O. 11, 
R. 21 — Defence struck out under Q. 11, 
R. 21 — Order not appealable — Applica- 
tion under S. 151 is maintainable. 

Asoke Kumar Sen Gupta with Saroj 
Kumar Chakraborty, for Petitioner; A. K. 
Matilal with Dipankar Chakraborty, for 
Opposite Parties Nos, 1 and 2. 


HY/HY/D687/81/LGC- 


AIR 1981 NOC 210 (DELHI) 
: (1981) 20 Delhi LT 183, 
YOGESHWAR DAYAL, J. 


S. Khushwant Singh and another, Ap- 
pellants v.: New Delhi Municipal Com- 
mittee Town Hall, New Delhi, Respon- 
dent. ; 


$ a 


1981 


Regular Second Appeal No. 98 of 1971, 
D/- 11-5-1981. : 


Punjab Municipal Act e of 1911), Ss.. 
86 and 84 — Challengė'to assessment of. 


house tax in a Civil Suit — Civil Suit not 
maintainable in view of S. 86. 


In the instant case plaintiffs sought per- 
petual injunction by challenging assess- 
ment of house tax. Plaintiffs case was not 


„a case which could be called’ as levying 


tax outside the Act or amounted te abuse 
of powers. under the Act. There was no 
word in the plaint that the principles of 
natural justice or the provisions of the 
Act were not followed so that it may 
amount to abuse of its powers by the 
Committee. In fact Ss. 84 and 86 provide 
complete machinery and Section 86 for- 
bids resort to any other machinery for 
challenging the assessment of house tax. 
Hence the suit would not be maintainable 
in, view of Ss, 86 and 84. . 


Section 86, as worded, is a “mandatory 
provision and.it contemplates that no 
objection shall be taken to any valuation 
of assessment, nor shall: the liability of 
any. person to be assessed. or taxed would 
be questioned, in any other manner or -by 


‘any other authority than as eee -in 
-the. Act. 


K. L. Budhiraja and Sarvesh Kamthan, 
for Appellants; K. C. Mittal, for Respon- 


dent. . 


FY/PY]CS08/81/IDD 


AIR 1981 NOC 211 (DELHI) 

: (1981) 20 Delhi LT 52 
f SULTAN SINGH, J. 
Smt, Lila Wati Datta, 
Karol Bagh Union. Club (Regd.),. 
Delhi and another, Respondents. f 
-S.A.O. No. 115- of 1980, D/- 30-4-1981. 


New 


> Civil P. C. (5 of - 1908), S. 11 — Res . 


judicata — Estoppel against statute — 
Change in interpretation of statute by 
Supreme Court after previous decision — 
Effect. — Change in cause of action. 


The appellant took on lease a plot. for 
the purpose of constructing a residential 


house . from the Delhi Improve- 
ment ‘Trust, a body corporate 
under the United Provinces Town 


Improvement Act (Act: VII of 1919) as 
extended to Delhi in terms of -the deed 
dated 8th November, 1954. She construct- 


ed a residential house and Clause 10 of 


the deed ‘provided that she shall not use 
the said land for any purpose except for 


dent under 


Appellant v. 
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erection of a building to be used as re- 
sidential bungalow. In 1959, she let out 
the said premises to the respondent. for 


‘being used as a Club. The misuser of the 


premises as a. club contrary to Clause 10 
of the lease deed was objected to by the 


‘Delhi Development Authority which suc- 


ceeded the Trust by means of various 
notices, The notice dated 17th October, 
1963 issued by the Delhi Development ` 
Authority to the appellant required her 
to show cause why the lease be not de- 


termined for breach of its terms. The 
appellant served a notice dated 18th 
December, 1963 upon the respondent 


requiring it to stop the misuser. The ap- 
pellant on 28th February, 1968 filed an 
application for eviction of the respon- 
Section 14 (1) (k) of the 
Delhi Rent Control Act, As the appellant 
herself had let out the premises for non- 
residential -purposes contrary to the’ 
terms of the lease between her and the 
authorities, the eviction application was 
dismissed. on the principle of estoppel by 
the Additional Controller on 24th Sep- 
tember, 1969 and her appeal was also dis- 
missed by the Rent Control Tribunal by 
judgment dated 27th August, 1971 follow- 
ing the judgment in ILR (1970) II Delhi 
130. The appellant on 24th August, 1973 


‘filed another petition for eviction claim- 


ing respondent’s eviction under Sec. 14 (1) 
(k) of the Delhi Rent Control Act alleg- 
ing that she served a notice dated 8th 


February, 1973 requiring the respondent 


to stop the misuser and it, having failed 
to stop the misuser, was liable to -be 
evicted. The Additional Controller on 
10th September, 1976 dismissed her, ap- 
plication on the ground that a similar 
application filed by her previously was 
dismissed and that the previous judg- 
ment operated as. res judicata. 


Held, that if there is change in law by 
amendment of the statute by the Legisla- 
ture, the previous decision between the 
parties will not operate as res judicata. 
Similarly when the Supreme Court inter- 
prets a statute in a manner different 
from the interpretation of the statute by 
the High Court, it amounts to change 
in law. : 


When the previous eviction. application 
of the appellant was dismissed the law 
as laid down by Delhi High Court was 
that the landlord was estopped from 
claiming eviction if he himself had let 
out the premises for a purpose contrary 
to the terms of his lease, This law had 
since been differently interpreted by the 
Supreme Court in AIR 1973 SC 921 and 
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therefore judgment and order rejecting 
the previous application of the appellant 
did not operate as res judicata .in the 
‘Subsequent proceedings. z 


Further the cause of action in the pre- 
sent eviction proceeding was not in ex- 
istence on the date of the former eviction 
case. The cause of action in the previoug 
eviction case consisted of the statutory 
notice dated 18th December, 1963 under 
Section 14 (1) (k) of the Delhi Rent Con- 
trol Act requiring the respondent to stop 
the misuser and its failure to comply 
with the said notice, while in the present 
eviction proceeding the cause of action 
consisted of a fresh statutory notice dated 
8th February, 1973 under Section 14 (1) 
(k) of the Act requiring the respondent 
to stop the misuser and its failure to 
comply with it. The cause of action to a 
landlord under Section 14 (1) (k) of the 
Act accrues when the tenant uses the 
tenanted premises in a manner contrary 
to the conditions imposed. on the land- 
lord by the concerned authorities and 
fails to stop the misuser in spite of pre- 
vious notice. It is a recurring cause of 
action. The cause of action of the present 
eviction proceeding was entirely different 
from the cause of action available to 
the appellant in the previous proceedings. 

The rule of estoppel is not a rule of 
substantative law but a rule of eviderice, 
In the previous litigation between the 
parties, the eviction application was dis- 
missed merely on the ground that the 
appellant herself had let out the pre- 
mises for use as a club, a purpose con- 
trary to the terms of lease. Her right to 
claim eviction within the meaning of Sec- 
tion 14 (1) (k) of the Act was not deter- 
mined in the previous litigation. A ques- 
tion of procedure unrelated to the rights 
of the parties to a previous suit is not res 
judicata in the subsequent suit. 


The earlier judgment between the par- 
ties dismissing the appellant’s application 
for eviction of the respondent ‘under 
Section 14 (1) (k) of the Act did not 
operate as res judicata, 

S. L. Bhatia with S. K. Chibber, for 
Appellant; K. L. Arya and R. K. Khanna, 
for Respondents. 


EY/FY/C620/81/DHZ 


Notes of Cases 212-214 


A. LR, 


AIR 1981 NOC 212 (CAUHATD 
B. L. HANSARIA, J. 

Smt. Parbati Bala Devi and others, Ap- 
pēllants v. Smt. Kamini Bala - Devi: and 
others, Respondents, 

Second Appeal No. 47 of 1975, D/- 19- 6- 
1980. 

Goalpara Tenancy Act (1 of 1929), Sec- 
tion 76 (2) — Suit for partition of land — 
Land acquired by. the State — Suit can- 
not be decided without notice of suit to 
the State. S. A. 28 of 1963, D/- 16-2-1967 
(Gauhati) and AIR 1980 SC 696, Relied 
on” > 
_ J. N. Sarma, for Appellants; K.P. Sen, 
A, K. A. Laskar, for Respondents. _ 


KX/LX/G77/80/HR/RSK 


AIR. 1981 NOC 213 (GAUHATI) 
. D. PATHAK, Ag. C. J. AND B. L. 
i ' HANSARIA, J. 
Kunjamoni Roy, Appellant v. Nilamoni 


„Roy (Minor) and others, Respondents; 


First Appeal No. 52 of 1971, D/- 11-6- 
1980. : 

(A) Transfer of Property Act . (4 of 
1882), S. 123 — ° Assam Land ‘Records 
Manual, R. 211 — Gift when. valid — Suit 
land purported to be gifted verbally to 
defendant — Defendant’s name .mutated 
in respect of suit land on basis of verbal 
gift — Gift held to be invalid on ground 
that mutation on basis of verbal gift was 
violative of S. 123 and R. 211. AIR 1925 
PC 83, Rel. on, ee 

(B) Limitation Act (36 of 1963), Arts. 64 
and 65 — Adverse possession, what is — 


- Defendant claiming adverse possession for 


more than 12 years before suit against 
plaintiff-owner in respect of suit land — 
Evidence showing that „father of defen- 
dant was brought to | original owner's 
‘house to cultivate suit land, and after 
father’s death defendant | continued in 
same capacity as father — Held defen- 
dant. could not be. said to be in adverse 
possession of suit land. AIR - 1977 Gau 
1 and AIR 1957 SC 314, Ref. to. > 

P. Choudhuri and B. K. Acharyya; - for 
Appellant; B. K. Das, ‘for Respondents, 
KX/LX/G282/80/HR/RSK 


AIR 1981 NOC 214 (GUJ.) 
P. D. DESAI AND S. B. 
MAJMUDAR, JJ. 
State of Gujarat and others, 
lants v. Dushyantbhai Nagjibhai 
and another, Respondents. 
First Appeals Nos. .832 and 865'of 1976, 
D/- 2-2-1981. 


Appel- 
Patel 


K 


1981 Notes of 


Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Accident resulting in per- 
manent multiple after-effects — Assess- 
ment of general damages for non-pecu-' 
niary loss — Factors to be considered. 


The claimant in the instant case was a 
young unmarried man aged about 25. The 
unfortunate accident had left permanent 
after-effects on the person of the claim- 
ant. There were four fractures and one 
of the fractures had left a dent and scar 
on the right side of the forehead. There 
was partial loss of memory and also some 
lack of control of movements as indicat- 
ed by inability to balance himself on 
cycle on account of the head injury. There 
was disability in the left arm and both 
the legs. The disability in the right leg 
was of a higher order. The left forearm 
was deformed and it had no rotation. It 
could not lift any weight. It could not 
be raised up to the shoulder. The fist 
could neither be closed nor the palm 
could be stretched. There would be diffi- 
culty in walking fast. Sitting cross-leg~ 
ged or squatting might be possible but 
not without pain. There were frequent 
headaches. Sleep was disturbed. There 
was wasting of thigh. There was perma- 
nent disability to the extent of 75% for 
the person as a whole. According to the 
medical evidence, the disability would 
last for ‘the lifetime. There was a pro- 
longed period of unconsciousness lasting 
for about 35 to 40 days immediately after 
the accident. Three operations were per- 
formed during the prolonged period of 
hospitalization which lasted for a little 


over three months. The suffering continu- 


The 
were 


ed even up to the date of the trial. 
claimant’s prospects of marriage 
also likely to suffer. 


` Held, bearing in mind permanent multi- 
ple after-effects of manifold injuries, 
scale of pain, suffering and loss of ameni- 
ties and enjoyment of life an award. in 
the sum of Rs. 22,500 under this head 
would be just, proper and adequate. For 
the disfigured and disjointed physical 
frame with which the claimant will have 
to learn to live for the remainder of his 
life likely to run into four decades at 
least and for the pain, unsightliness, in- 
convenience and lost pleasures and ame- 
nities of life, an award in the . aforesaid 
sum would be a just compensation. AIR 
1978 Guj 134 and AIR 1978 Guj 158, Rel. 
on. 
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M. B. Shah, Asstt. Govt. Pleader, for 
Appe2llants; M. D. Pandya, R. H. Mehta 
and N. K. Barot, for Respondents, 


GY/TY/D322/81/VRK/RSK 


AIR 1981 NOC 215 (GUJ.) 
N. H. BHATT, J. 


Mirsahebmiya Bahadarmiya Sheikh, 
Petitioner v. State of Gujarat, Respon- 
dent. 


Civil Revn. Appin. No. 1440 of 1979, 
D/- 11-2-1980. l 

Court-fees Act (7 of 1870), S. 28 — 
Drawing up of the decree cannot be stay- 
ed pending payment of deficit court-fee. 
(Civil P. C. (1908), O. 20, Rr. 6 and 7). 


Once the judgment is pronounced. or 
even when it is being pronounced the 
court is powerless to order that the de- 
cree should be drafted only on compli- 
ance of some incidental order such as 
payment of deficit court-fee. The drafting 
of the decree should automatically fol- 
low the making of the judgment. The 
court could however direct the collecto- 
rate to recover the deficit court-fees. AIR 
1941 Mad 929 (FB) and AIR 1932 Pat 228, 
Foll, 

A. H. Mehta, for Petitioner; R. M. 
Christie, Asst. Govt. Pleader, for Respon- 
dent. * 


HX/JX/C241/80/TVN 





AIR 1981 NOC 216 (HIM. PRA.) 
H. S. THAKUR, J. 

Ashok Kumar, Appellant v. 
Chand and others, Respondents. i 

Regular Second Appeal No. 8 of 1981, 
D/- 2-7-1981. 

Civil P. C. (5 of 1908), S. 100 — Cor- 
current findings of fact — Second appeal 
is not competent — Suit for possession of 
land on the basis of right of pre-emption 
— Decreed by two Courts below — Find- 
ings that defendant was not settled as 
tenant under plaintiff’s brother (vendor) 
and that claim for tenancy right was 
made to defeat plaintiff’s right of pre- 
emption held were justified — Second ap- 
peal dismissed. 


K. D. Sud, for Appellant; M. L., Sharma 
and R. C. Bakshi, for Respondents, 


HY/HY/D561/81/GDR 


Devi 
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AIR 1981 NOC 217 (KANT, 
` $1981) 1 Kant LJ 304 
K. S. PUTTASWAMY, J. 

Miss Anitha Chandraiah, Petitioner v. 
Selection Committee for Admission to 
M.B.B.S. by its Chairman and others, Re- 
spondents. 


Writ Petn. No. 22082 of 1980, D/- 17-2- 
1981. 


Constitution of India, Arts. 226, 12, 14, 
and 15 — Admission to Private Medical 
College — Specified number of seats to 
be filed by Government — Candidates 
selected by Committee established under 
Statute — College is bound to admit such 
selected candidates — Writ of mandamus 
can issue, 


Where under an arrangement entered 
into between a college and the Govern- 
ment and the Rules, though they are 
executive and are not statutory rules, 
the college has reserved a particular 
number of seats to be filled by the Gov- 
ernment only and admit those students 
against that number, in that case so far 
as the Government seats, the college in 
reality and in substance becomes an in- 
Strumentality or agency of the Govern- 
ment and in admitting candidates and 
imparting education to them against 
Government seats, it would not be acting 
as a private college or a trust. Therefore, 
a writ under Art. 226 can issue if proper 
circumstances exist. AIR 1981 SC 487. 
Applied. - 


The petitioner, in the instant case, had 
been selected by the appropriate Selec- 
tion Committee having regard to her 
merit and had been allotted against Gov- 
ernment seats. Though the selection was 
late she sought for admission before the 
time and date stipulated by the Selection 
Committee. The detailed Rules regulating 
the selection of candidates and their ad- 
mission to the Medical Colleges ensuring 
equality of opportunity and selection of 
the most meritorious candidates to the 
limited number of seats really carried 
out the intendment and object of Arts. 14 
and 15 of the Constitution. The college 
refused to admit her on the ground that 
the .college studies had already begun, 
and there could not be any fresh batch 
of candidates. 


Held, that the constitutional right of 
the petitioner had been illegally denied 
by the college and therefore the peti- 
tioner was entitled for a writ in the 
nature of mandamus compelling the col- 
lege to admit her, 


Notes of Cases 217-218 


- mercial transactions 


A.LR. 


Murlidhar Rao, for Petitioner; Govinda 
Bhat for S. G. Sundaraswamy, ‘V. C. 
Brahmarayappa, 1st Addl.- Grenis- 
cate, for Respondents. ` 


CY/DY/B675/81/MVJ 


AIR 1981 NOC 218 (KANT.) 
: (1981) 1 Kant LJ 345 
M. P. CHANDRAKANTHARAJ URS, J. 


Town Municipal Council. Laxmeshwar, 
Dharwar, ‘Appellant v. SANEPA 7 Re- 
spondent. 


Regular Second Appeals Nos. 234 and 
235 of 1978, D/- 10-2-1981. 


Karnataka Municipalities Act (22 of 
1964), S. 284 (1) — Notice under — Na- 
ture of provision — Injunction suit filed 
against levy of octroi without giving 
notice under section.—- Effect. 


Even on first principles and plain read- 
ing of the section, it is clear that the 
section is mandatory unless the case falls 
within the exception provided in Sec- 
tion 284 (2). When injunction suits are 
filed by traders against levy of octroi by 
the Municipal Council, it is wrong to say 
that those suits being suits for injunction, 
automatically are exempt from . the re- 
quirement of giving notice. under Sec- 
tion 284 (1). The exemption in S. 284 (2) 
cannot be construed as a general exemp- 
tion to all injunction suits but can be an 
exemption only in cases of extreme 
urgency and particularly having regard 
to the nature of relief sought.’ Í 


When about three months before the 
levy the proposal has been gazetted, the 
plaintiffs traders cannot claim the exemp- 
tion under S. 284 (2). It is not open to 
them to say it is a recurring liability 
which would affect their day to day. com- 
irreparably damag- 
iag their trade prospects. Further nor- 
mally collection of taxes is not stayed 
except under very special circumstances. 
HE ultimately the levy is found illegal, it 
is always possible to direct refund and 
no damagë to the plaintiffs is done. Thus 
those suits. are not maintainable in the 
absence of notice under S. 284 (1), AIR 
1976 All 349, Relied on. 


R. U. Goulay, for Appellant; 
Desai, for Respondents. 


CY/FY/B685/81/JRM | 


C. M. 
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‘be for the purpose of: business, 
‘bunal fixed 2/3rd of the total 


1981 . 


AIR 1981 NOC 219 (KER.) 
FULL BENCH 
P. SUBRAMANIAN POTI Actg. C. J. 
GEORGE VADAKKEL AND 
P. JANAKI AMMA, JJ. 

Commissioner of Income-tax, Petitioner 
v. M/s. Forbes, Ewart & Figgis (P.) Ltd. 
and others, Respondents. 

I. T. R. Nos. 76, 79 to 82 and 87 of 
1978 & 44 of 1979 and 103 of 1980, D/- 
2-6-1981. 

Income-tax Act (43 of 1961), Ss. 40 (a) 
(v) (prior to its omission on 1-4-1972) and 
40A (5) (as substituted on 1-4-1972) — 
Expenses incurred by asse€ssee (company) 
on .cars used by Directors and those in- 
curred for maintenance of buildings — 
Deductibility — Extent of. 1980 Tax LR 
981 (Ker), Overruled. 


The assessee (company) owned 3 cars 
and two bungalows. The Bungalows 
were given to the Directors for occupa- 
tion free of rent. Maintenance expenses 
had been incurred by the Company in 
respect of these buildings. The cars of 
the company were being used by the Dir- 
ectors for their personal purposes too. 
Expenses had been. incurred on the cars. 
For the assessment year in question, the 
Tribunal found that the cars had not been 
exclusively used for the personal pur- 
poses of the Directors. Part of the ex- 
penses on the cars was therefore found to 
The Tri- 
expenses 
as for the purpose of business, and 1/3rd 
as for personal purposes. Considering 
the expenditure on bungalows occupied 
by the Directors free of rent the Tribu- 
nal held that such expenditure did not 
fall under Section 40 (a) (v). On refer- 


ence at the instance of the Revenue, the 


provisions for consideration for assess- 
ment years 1970-71 and 1971-72 was Sec- 
tion 40 (a) (v) and for subsequent years 
was Section 40A (5). 


Held (1) that the entire expenses on 
the cars used by the Directors could not 
be considered under Section 40 (a) (v) 
of the Income-tax Act, 1961. The posi- 
tion was the same as regard to Sec. 40A 
(5) as well as Section 40 (a) (v) (Scope 
and object of the provisions explained.) 


(2) that the Tribunal was not right in 
law in allowing the expenses incurred 
for the maintenance of the buildings be- 
yond the limit specified in Section 40 (a) 
(v) of the Act for the period when that 
provision was in force and the corres- 
ponding limit specified in Section 40A (5) 
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of the Act for the years when that sec- 
tion was in force. (Applicability of the 
provisions explained). 1980 Tax LR 981 
(Ker), Overruled. 

P. K. R. Menon, for Petitioner; M/s. 
Menon and Pai, for Respondents. 


- GY/GY/D93/81/SSG 





AIR 1981 NOC 220 (KER.) 
GEORGE VADAKKEL, J. 

Berg Ice Factory, Petitioner v. Corpo- 
ration of Cochin and another Respon- 
dents. a 

O. P. No. 694 of 1978-N, D/- 8-4-1981. 

Kerala Municipal Corporations Act (30 
of 1961), S. 171 (2) — Classification - of 
consumers of water for domestic use and 
non-domestic use —- Held supply of water 
for domestic purpose being a primary 
need of consumer and primary obligation 
of the corporation petitioner cannot im- 
pugn Section 171 (2) on basis that there 
is no reasonable classification. (Constitu- 
tion of India, Art. 14). 

P. C. Chacko and P. Krishnamoorthy, 


for Petitioner; M. P. R. Nair, for Respon- 
dents. 


FY/HY/D39/81/MRD/RSK 





AIR 1981 NOC 221. (KER.) 

G. BALAGANGADHARAN NAIR, J. 

Ambadi Chiruthakutty, Petitioner v. 
Ittappat Subramanian, Respondent. 

C. M. P. No. 2524 of 1981 in M. F. A. 
No. 65 of 1981. D/- 17-7-1981. 

(A) Limitation Act (36 of 1963), Ss, 5 
and 29 (2) and (3) — Hindu Marriage Act 
(1955), S. 28 — Appeal under Hindu Mar- 


-riage Act — Provisions of S. 5 of Limita- 


tion Act are applicable to such case, 


On the terms of sub-section (3) of S. 29 
of the 1963 Act and in the nature of the 
case what is excluded is suits and other 
proceedings of an original nature like a 
petition for relief under the Marriage 
and Divorce Laws, Although the expres- 
sion “proceedings” is somewhat classic 
and might in certain contexts include an 
appeal, here it is linked with the expres- 
sion “suit” and they should therefore be 
understood in their cognate sense, the 
word “proceeding” being restricted to a 
sense analogous to that of a suit. Some 
of the acts on which proceedings could 
be instituted under those laws are con- 
tinuing wrongs and it would have been 
incompatible with the nature of the re- 
medies and the human issues involved 
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in them to harness the proceedings to 
the laws of limitation. That appears to 
be the rationale of the exclusion. But 
such reasons have no relevance to an 
appeal from a decree or order passed in 
a suit or proceeding under the Act, even 
though the appeal itself is empowered by 
the Act. It is also significant to note that 
what S. 28, Hindu Marriage Act, which 
provides. for appeals, enacts is that all 
decrees made by the court in any pro- 
ceeding under the Act shall be appeal- 
able as original decrees of the court and 
that such appeals shall lie to the court 
to which appeals ordinarily lie, thus em- 
phasising the distinction between pro- 
‘ceedings under the Act and appeals. 
Therefore the provisions of S. 5 of Limi- 
tation Act would apply to appeals under 
Hindu Marriage Act. 

(B) Limitation Act (36 of 1963), S. 5 — 
Condonation of delay — Advocate filing 
-affidavit about his wrong advise given to 
-client — Held sufficient ground for con- 
donation. 


K. K. Ravindranath; for 
P. K. Musa, for Respondent. 


HY/IY/D639/81/JDD 


Petitioner; 


AIR 1981 NOC 222 (MAD.) 
: 1981 TLNJ 102 
RATNAM, J. 


' Thulasibai Ammal, Petitioner v. Kanna 
Pandithar and others, Respondents. 


C.R.P. No. 3425 of 1980, D/- 30-4-1981. 


Tamil Nadu Court-fees and Suits Va- 
luation Act (14 of 1955), S. 52 Expln. I 
— Suit for partition and separate pos- 
Session — Final. decree with a provision 
for owelty — Appeal against — Court- 
fee payable — Explanation I to Sec. 52 
attracted, 


The appeal sought to be preferred by 
the petitioner arose out of a suit insti- 
tuted by the first respondent for parti- 
-tion and separate possession of a half share 
in his favour, Under the terms of the 
decree the petitioner was directed to pay 
the first respondent a sum of Rs. 12,509 
which was attempted to be got rid of by 
preferring an appeal. Under the circum- 
stances, having regard to the quantifica- 
tion: of the liability of the petitioner 
under the terms of the decree, which 
-was sought to be got rid of, it was not 
possible to value the appeal at any other 
figure and pay court-fee thereon. The 
mere circumstances that the final decree 
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A.I. R. 


appealed against arose out of a suit for 
partition could not justify the payment 
of the same court-fee as was done prior 
to the passing of the preliminary decree. 


Where a reference to the memoran- 
dum of valuation in the intended appeal 
by the petitioner disclosed that the value 
of the subject matter of the appeal -was 
stated to be Rs, 12,500 and where under 
the decree passed in the suit, the first 
respondent was directed to pay the court- 
fee on this amount, therefore, if the peti- 
tioner wanted to prefer an appeal against 
the decree, the court-fee was to be paid 
on the same value viz. Rs. 12,500 on 
which the first respondent was also di- 
rected to pay the court-fee.' AIR 1950 
Mad 353, Disting. 

S. Jagadeesa Iyer for M. N. Padma- 
nabhan and A. S. Chakravarthi, for Peti- 
tioner; K. Srinivasan and N. R. Chan- 
dran, Addl. Govt. Pleader, for Respon- 
dents. . 


HY/HY/D588/81/VSM 


AIR 1981 NOC 223 (ORISSA) 
-R. N. MISRA, C. J. AND Dr. B. N. 
MISRA, J. 


State of Orissa and another, Appellants 
v. Smt. Madhurilata Ray, Respondent. 


Misc. Appeal No. 51 of 1977, D/- 28-7- 
1981. 


Motor Vehicles Act (4 of 1939), S. 110-B | 
— Unauthorised occupant travelling in 
Government jeep — Succumbed to death, 
in accident — Government vicariously 
liable to pay compensation for his death. 
(Torts — Master and servant — Vicarious 
liability). © 

Where the Government servant, with 
his father and his family was travelling 
in a Government jeep, driven by the 
Government driver and both the Gov~ 
ernment servant and his father succumb- 
ed to their injuries in accident of jeep, 
the Government would be vicariously 
liable to pay compensation to the widow 
of the deceased father of the Govern- 
ment servant, for her husband’s death, 
though he was an unauthorised occupant 
of the jeep. AIR 1977 SC 1735; AIR 1979 
Madh Pra 74 (FB); 1978 Acc CJ 412 
(Gau) and AIR 1980 Guj 154, Rel. on. 


Govt. Advocate, for Appellants; R. C. 
Patnaik, P. K. Misra and M. Mohanty, for 
Respondent. 


HY/HY/D652/81/VNP 


1981 
AIR 1981 NOC 224 (MAD.) 

: (1981) 94 Mad LW 409 
BALASUBRAHMANYAN, J, 


Parvatham Muthu, Petitioner v.. Union 
of India, Respondent. 


C.R.P, No, 2076 of 1978, D/- 17-2-1981, 


Railways Act (9 of 1890), Ss. 78-B, 
46-C (d), (h) — Expression ‘overckarge 
in respect of goods carried by railway’ — 
Includes excess charges of all kinds levi- 
ed on goods carried — Excess wharfage 
and demurrage are overcharges — Impo- 
Sition of excess of liability as matter of 
overall quantum — Whether an cover- 
charge. 


The expression ‘overcharges in respect . 


of goods carried by the railway’ occurring 
in Section 78-B of the Act comprehends 
excess charges of all kinds levied by the 
railway in relation to the goods carried. 
Excess wharfage and excess demurrage 
levied by railway in respect of goods 
carried by it are overcharges, 


Section 78-B has been put into the 
statute book with a view to avoid litiga~ 
tion, if it could be avoided, between 
owners of the goods which are carried by 
the rail roads and the railways which 
undertake the carriage of such goods and 
so the legislature has used fairly wide 
language in enacting the provision, The 
section speaks of ‘overcharges in respect 
of goods carried by the railway’, The 
railway charges for carriage of goods, 
and might, on occasion, overcharge the 
levy for such carriage. The railway also 
does incidental things to goods carried, 
like allowing them to be left or kep: in 
the goods-shed. For these other services 
also, the railway charges, and, on occa: 
sion, it may overcharge. The only n2xus 
required under the section is that the 
goods in respect of which overcharge is 
alleged must be goods ‘carried by the 
railway’, That at once excludes goods not 
carried by the railway. But that is all 
that it excludes. (1971) 12 Guj LR 93 and 
AIR 1975 Guj 116, Foll, 


To say that ‘overcharge’ connotes only. 
an excess in the application of the rate 
of charge is improper. There is an cver- 
charge if the railway applies a hizher 
rate than is appropriate, There can also 
be an overcharge, where, even at a rate 
which itself is not open to objection, the 
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railway foists excess of liability as a 
matter of overall quantum. 

`J.. Kanakaraj, for Petitioner; P, S, 
Srisailam, for Respondent. , 


GY/GY/D127/81/VVG/LGC 
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AIR 1981 NOC 225 (MADH, PRA.) 
(INDORE BENCH) 
G, G. SOHANI AND R. K, 

; ’ VIJAYVARGIYA, JJ. 

Sadashiv Giri and others, Applicants 
-V. Revenue Commissioner, Ujjain Divi- 
sion, Ujjain and others, Opposite Parties, 

Misc. Civil Case No, 187 of 1979, D/- 
5-2-1980, 


(A) Constitution of India, Art. 226 — 
Natural justice — Government seeking to 
auction certain property on allegation 
that it belongs to public temple — B in 
possession of property sought to be auc- 
tioned — B even if trespasser in opinion 
of Government, is entitled to have notice 
of proclamation and ais aa op- 
portunity of hearing, 


(B) Constitution of India, Art. 226 — 
Writ petition — Locus standi — Govern- 
ment seeking to auction certain property ` 
on allegation that it belongs to public 
temple — B in possession of property — 
Can invoke writ jurisdiction challenging 
auction, 


Where B in possession of certain pro- 
perty was sought to be evicted by the 
Government by issuing proclamation to 
auction the property on allegation that 
it belongs to public temple, B would have 
locus standi to file writ pėtition challeng- 
ing the auction. The allegation by the 
Government that B is a trespasser will 
not deprive B tc invoke writ jurisdic- 
tion. The question whether B has no 
right and is a trespasser can be consider- 
ed in proceedings properly initiated -and 
determined, AIR 1972 Madh Pra 14 and 
(1979) RN 122, Disting, 


S. G. Gokhale, - for Applicants; S, R. 
Joshi, Govt, Advocate, for Opposite Par- 
ties, 


GY/HY/D407/81/AMG 


a 
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AIR 1981 NOC 226 (ORISSA) 
N, K. DAS, J, 

Magu Rout, Petitioner v, Kulamani 
Naik and others, Opposite Parties, 

Civil Revn, No. 503 of 1979, D/- 8-5- 
1981, 

Civil P. C. (5 of 1908), S. 47 — Execu- 
tion of ex parte decree — Failure by de- 
cree-holder to make a public deity as a 
party to suit and to take action under 
S. 69 of Orissa Hindu Religious Endow- 
ments Act — Objection by judgment- 
debtor to execution — No illegal exercise 
of jurisdiction by Court in passing decree 
= Objection rejected by executing Court 
~~ Held proper, (Orissa Hindu Religious 
Endowments Act (2 of 1970); S. 69). 

B. Patnaik and Dhuliram Pattnaik, for 
Petitioner;. P. C. Misra, S, K. Misra, B., 
Sahoo, R., C, Ram and R, C, ‘Patnaik, for 
Opposite parties. 


GY/GY/D119/81/VNP 





AIR 1981 NOC 227 (ORISSA) 
R. N. MISHRA, C. J. 

Union of India, Petitioner v, 
Dash, Opposite Party. 

Civil Revi, No, 287 of 1980, D/- 27-4- 
198i, : 

Arbitration Act (10 of 1940), S. § — Jur- 
isdiction under — Arbitration agreement 
conferring power on a particular person 
to appoint arbitrator, failing which mat- 
ter not to be referred to arbitration — 
Government contract — Dispute — Con- 
tractor giving notice under S, 8 for ap- 
pointment of arbitrator — No arbitrator 
appointed — Case of no response to no- 
tice — In view of arbitration clause jur- 
isdiction of Court under S. 8 ruled out. 
ILR (1974) 2 Delhi 637 and AIR 1979 
Delhi 220, Rel. on, AIR 1972 J and K 63, 
Disting. 

Standing Counsel (Central), for Peti- 
tioner; K. N. Jena, for Opposite Party, 


FY/GY/D44/81/VSM/LGC 


Lingaraj 


AIR 1981 NOC 228 (PATNA) 

CHAUDHARY SIA SARAN SINHA, J, 

Ramji Yadav and others, Appellants v, 
Ramchandra Prasad, Respondent. 
A.F.A.D. No. 177 of 1978, D/- 22-4-1981, 

Civil P. C. (5 of 1908), O. 22, R. 12 — 
Execution of sale deed — Title to pro- 
perty, to pass on payment of considera- 
tion. — Delivery of possession on assur- 
ance of vendee about payment — Failure 
to make payment by vendee — Vendor 
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‘Section 18 rather, in clear terms, 


A.LR. 
would be entitled to recovery of posses- 
Sion — Alternative relief about payment 


of consideration, not granted, 


Where the vendor had executed the 
Sale deeds in favour of vendee according 
to which the title to the vendee property 
was to pass only on payment of the con- 
sideration by the vendee and on assur- 
ance of the vendee about payment of 
consideration, vendor delivered the pos- 
session to the vendee as the cultivating 
season “had set, however, the vendee fail- 
ed to make the payment of consideration, 
the vendor would be entitled to the de- 
cree for the recovery of possession on 
the facts, the alternative relief regarding 
payment of entire consideration along 
with interest and costs could not be grant- 
ed to the vendee when the vendee had 
taken the false plea of full payment of 
consideration, . 


Deva Kant Choudhary, for Appellants; 
Parmanand Saran Sinha, for Respondent, 


HY/IY/D831/8HVNP 


AIR 1981 NOC 229 (PUNJ. & HAR.) 
+1981 Pun LJ 223 
SUKHDEV SINGH KANG, J, 

Smt, Bhanti Devi,. Petitioner v. Finan- 
cial Commissioner, Haryana, Chandigarh 

and others, Respondents, TE 
_Civil Writ No, 3202 of 1968, D/- 6-4- 
1981, 

Punjab Security of Land Tenures Act 
(10 of 1953), Ss. 6 and 18 — Application 
for purchase of land by tenant — Is not 
maintainable against small landowner. 

The very opening lines of Section 18 
reveal that only a tenant of a landowner 
who is a big landowner and is not a small 
landowner, is entitled to purchase the 
land held by such landowner but not in- 
cluded in his reserved area. The first re- 
quisite for a purchase application to suc- 
ceed is that the landowner whose land 
is sought to be purchased is not a small 
landowner. Further S. 6 does not over- 
ride the provisions of Section 18. No non 
obstante clause has been incorporated in 
Section 6, It does not say that notwith- 
standing anything contained in this Act 
all transfers made between 15th of Au- 
gust, 1947 and 2nd of February, 1955 
shall be ignored. No such restriction is 
implicit in the language of Section 18. 
pre- 
scribes that no land of a small landowner 
can be purchased by a tenant who is 
otherwise eligible. Even if a tenant ful- 
fils the qualifications prescribed in this 
section, he cannot purchase the land of a - 





1981 
small landowner. He cannot even pur- 
chase the land of a big landowner which 
has been reserved by him as his permissi- 
ble area. If the two sections are harmcni- 
“ously construed, then the inescapeble 
conclusion is that a tenant cannot pur- 
chase the land of a small landowner who 
is a valid transferee from a landowner 
who prior to the commencement of the 
Act had legally and validly transferred 
the land to the person from whom the 
land is sought to be purchased. That 
transfer is not hit by any of the pravi- 
sions of the Act read in the context of 
the other provisions of the Act, Section 
6 only means that those transfers which 
are not valid in law will not- affect the 
rights of the tenants granted by the Act, 
The Act has not-granted the tenants the 
right to purchase the land of a person 
who has been declared to be a sraall 
landowner by the competent authorities. 
In the instant case the landowner was 
declared as small landowner after the 
land was gifted to her by her husbend. 
Further the tenant claiming right to 
purchase was not tenant on the date of 
gift and the application for purchase was 
not made against the husband. 


Held that the application ought to be 
dismissed as the landowner was small 
landowner. AIR 1974 Punj 243 (FB), Foll. 


H. L. Sarin, Sr. Advocate, with M La 
Sarin, M. M. S. Bedi, for Petitioner; & P, 
Jain, for Respondent No.. 4 ' 


DY/EY/C167/81/JDD 





AIR 1981 NOC 230 (PUNJ. & HAR.) 
z (1981) 1 Rent LR 720 
G. C. MITAL, J, 
Rajesh Gupta, Petitioner v, Sh. Maha- 
bir Parshad, Respondent. 


Civil Revn, No, 287 of 1980, D/- 2-3- 
1981, 


Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), Ss. 13 (3° (a) 
(i) and 2 (c) — Application for eviction 
~~ Ownership of tenanted property trans- 
ferred to grandson of landlady on %dasis 
of family arrangement — Maintainakility 
=. Personal necessity — Proof — Mede, 


Where in a suit for declaration of 
ownership of tenanted property filed by 
the grandson of the landlady on the basis 
of some family arrangement a decree for 
declaration was passed in favour of the 
grandson and the original owner, and 
in application for eviction on ground of 
personal necessity by the landlord 
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(grandson) the former landlady admitted 
him to have become the owner of the 
tenanted property the decree for de- 


-claration having been not challenged by 


the landlady within the period of limita- 
tion the grandson could be said to be the 
landlord of the tenanted property and 
his grandmother ceased to be the land- - 
lady. His title could not be challenged by 
the tenant on the ground that the decree 
suffered by the landlady was collusive, 
Further, when the landlord had got mar- 
ried during the pendency of the litigation . 
and had a family of his own consisting 
of four members and he was not in occu~ 
pation of any other premises in the urban 
area concerned, it could be said that the 
landlord had proved his personal’ neces~. 
sity. The fact that he was living with his 
grandmother, mother, brother, and sisters 
and had a joint ration card with them 
would not take away his right to claim 
separate living in the house owned by 
him. 


P. S. Jain and V. M. Jain, for Petition- 
er; H. L. Sarin, M. L. Sarin and R, L 
Sarin, for Respondent. 


DY/EY/C164/81/SMA/SSG 


AIR 1981 NOC 231 (PUNJ. & HAR.) 
D. S. TEWATIA, J. 


Dr. Parkash Kaur, Petitioner v. Sardar 
Parkash Singh Majitha and others, Re- 
spondents. 

Election Petn. No, 9 of 1980, D/- 1-10- 
1980. 

(A) Representation of the People Act 
(43 of 1951), Ss. 123 (2) and 87 (1) — 
Election petition — Deletion of unneces- 
sary paragraphs — Election challenged on 
ground of corrupt practice under S. 123 
(2) — Elected candidate giving himself 
out to be candidate of a holy , order — 
Such act does not constitute alleged cor- 
rupt practice — Paragraphs describing 
how he came to be candidate of that order 
or giving history of that order, should be 
deleted. 


Holding out by the candidate or his 
election agent or someone on his behalf 
that he was the candidate approved or 
blessed by a holy order like the Sikh 
Panth or by someone speaking for the 
Akal Takhat holding out that the candi- 
dature of the candidate in question had 
the approval of someone speaking on be~ 
half of ‘seat of guru’ like Akal Takhat 
per se would not amount to corrupt prac- 
tice as envisaged by S. 123 sub-sec. (2). 
Consequently such paragraphs of the- 
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election petition as has merely given the 


history as to how the candidate happened - 


to become a candidate of Akal Takhat 
and Sikh Panth should have no place in 
the election petition challenging the elec- 
tion of the candidate for corrupt prac- 
tice under S. 123 (2) and the parties 
should not go to trial in regard to: the 
truth or falsehocd of the said assertions 
and are liable to be deleted in view of 
provisions of O. 6, R. 14 of Civil P. C 
which is made applicable to election peti- 
tions, 


Further, it could not be said that the 
deletion from the petition of the paras 
in question would render the charge of 
corrupt practice pleaded in certain re- 
maining paras ineffective and incomplete 
and therefore, paragraphs sought to be 
deleted are a necessary complement of 
those other paras and therefore the same 
cannot be considered either irrelevant 
or unnecessary and vexatious. When the 
gravamen of the charge in one of the 
remaining paras was that the candidate 
had said in a meeting that his 
ture had the approval of Akal Takhat 
Sahib and anybody who would not exer- 
cise his franchise in his favour would 
incur the wrath of God. What was ne- 
cessary to be proved and established in 
order to read potency in the warning ad- 


ministered to Sikh voters by the candi-: 


date as alleged in that para was the di- 
vine authority of Sri Akal Takhat Sahib 
and the great reverence in which the 
Sikh masses hold it and in the other para 
it was alleged that the Hukamnama has 
been issued that ‘it is the duty of every, 
Sikh to exercise his franchise in his ia, 
candidate’s favour, The essential ingredi= 
ent in the charge in the earlier para was 
not that he, the candidate, was, in fact 
candidate of Akal Takhat but his having 
said that and further about divine dis- 
pleasure of God. Hence, what would be 
required to be established is that he 
uttered these words and also that Akal 


Takhat has about it such divinity that- 


such of the Sikh voters as had believed 
the utterance would have no option but 
to vote for the candidate or refrain from 
voting against him for fear of divine 
- displeasure and spiritual censure and, as 
such, the paras sought to be deleted could 
not be said to be that para. The para- 
graphs sought to be deleted could not also 
be said to be. complementary to the other 
remaining. para, on the basis of allega- 
tion of issuance of Hukumnama when the 
Hukumnamas that were referred to in 
the paras sought to be deleted had been 
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candida-" 


A.L R. 


issued before the returned candidate had 
offered himself as the candidate by filing 
his nomination papers and related to 
expulsion of certain members of seven ` 


man committee constituted to select can- 


didates for election. 


(B) Representation of the People Act 
(43 of 1951), S. 87 — Civil P. C. (1908), 
0. 6, R. 16 and O. 14, R. 2 — Election 
petition — Decision as to on which alle- 
gations parties should go to trial can þe 
decided as preliminary issue — Matter 
does not fall within ambit of O. 14, R. 2. 

It is not correct to say that the provi- 
sions of O. 14, R. 2, Civil P, C., would 
not warrant that it should be taken up 
for consideration at the preliminary stage 
as to whether the given paragraph or 
groups of paragraphs in the petition, in 
view of the provisions of O. 6, R: 16, Civil 
P. C. which are applicable to trial of elec- 
tion petition be struck out from the peti- 
tion or not. A consideration of the plead~ 
ings in the context of O. 6, R. 16, Civil 
P. C. comes before it is decided as to 
what issues should go for trial. The deter- 
mination as to what matters should, in 
fact, be not put in issue between the par- 
ties falls beyond the purview of the pro- 
visions of O. 14, R. 2, Civil P. C. which 
provides as to which issue could be tried 
as a preliminary issue. It cannot be said 
that the parties ought to have been first 
allowed to lead evidence regarding the 
facts asserted in the paragraphs sought 
to be deleted. Assertions in the para- 
graphs sought to be deleted are (in the 
first instance) for the purpose of O. 6, 
R. 16 to be assumed to be correct and it 
is then that they are to be examined as 
to whether they deserve to form part of 
the petition or better be taken off from 
it, i 

(C) Representation of the People Act 
(43 of 1951), Ss. 123, 83, 87 — Allegations 
of corrupt practice — Consent of elected 
candidate or his agent not pleaded in 
paras alleging corrupt practice — Paras 
are liable to be deleted for not disclosing 
complete cause of action. (Civil P. C. 
(1908), O. 6, R. 16). 

(D). Representation of the People Act 
(43 of 1951), Ss. 87 and 123 — Charge of 
corrupt practice alleged in vague term 
and in general way in a para of election 
petition — Same charge alleged specifi- 
cally in another para — This renders ear- 
lier para liable to be deleted from peti- 
tion. (Civil P. C. (1908), O. 6, R. 16). 

(E) Representation of the People Act 
(43 of 1951), Ss. 123 and 33 and 87 — 
Manifesto of Akali Dal, contents of which 
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are objected to, not containing appeal to 
Sikh voters to vote in favour of Akali 
candidate in the name of religion — Para- 
graph is liable to be deleted for not 


making out any corrupt practice, (Civil 
P. C. (1908), O. 6, R. 16). _ 
(F) Representation of the People Act 


(43 of 1951), Ss. 123 (3) and 83 — Articles 


objected to, as exhorting Sikh voters to- 


vote for candidate as he is Sikh — Con- 
sent of returned candidate or his agent to 
publication of objectionable portions in 
the articles, not alleged — No corrupt 
practice as envisaged in S. 123 (3) is 
made out — Para is liable to be deleted. 
(Civil P. C. (1908), 0..6, R. 16). - 


(G) Representation of the People Act 
(43 of 1951), Ss. 123, 83, 87 — Cirċulation 
of objected posters alleged — ‘Material 
fact’ pertaining to the consent of the re- 
turned candidate to the issuance of post- 
ers is not pleaded nor it is pleaded that 
the objectionable posters were distribut- 
ed and circulated in, the constituency in 
question — Para containing allegation as 
to circulation is liable to be deleted. 
(Civil P. C. (1908), O. 6, R. 16). 


(H) Representation of the People Act 
(43 of 1951), Ss. 123, 83 and 87 — Paras 
to explain as to what Akal Takhat is, 
its divinity and the great reverence in 
which it is held — Para being comple- 
mentary to certain other para, it cannot 


be ordered to be deleted, (Civil P. C. 
(1908), O. 6, R. 16). l ; 
. (I) Representation of the People Act 


(43 of 1951), S. 123 (7) — Allegation of 
seeking help of Govt. officer — It is a 
vague allegation — Nature of assistance 
must be identified — Mere writing of 
letter by Govt. officer 
assist candidate would not amount to 
corrupt practice. 


(J) Representation of thë People Act 
(43 of 1951), S. 123 (7) — Corrupt prac- 
tice of assistance by Govt. officer -= De- 
ployment of police force at the instancë 
of candidate — It does not amount to 
such corrupt practice. i 


(K) Representation of the People Act 
{43 of 1951), S. 123 (7) — Corrupt prac- 
tice of assistance by Govt. Officer — Pre- 
sence of police at the instance of candi- 
date on the front or the back or on the 


side of procession organised by candidate 


~~ Does not amount to practice in ques- 
tion. ; : 

J. N. Kaushal, Sr. Advocate with Har- 
bhagwan Singh, Sr. Advocate, A. S, 
Cheema and K. P. Bhandari, for Peti- 
tioner; Shanti Bhushan, Sr, Advocate 
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to someone ` to- 
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with K. T..S Tulsi, H., S. Giani R K, 
Garg and L. K. Sood, for Respondents, 
HY/IY/D788/81/SNV 





AIR 1981 NOC 232 (RAJ) 
, (JAIPUR BENCH) : 
M, L. SHRIMAL AND MAHENDRA 
BHUSHAN, JJ, 

Dilip Kumar and another, Petitioners: 
v. Board of Revenue and others, Respon- 
dents. 

Writ Petn, No, 372 of 1981, D/- 14-4- 
1981. 

(A) Rajasthan Tenancy Act (3 of 1955), 
S. 30-B.— Validity — Word “Family” — 


` Interpretation of — Scope of section indi- 


cated — (Words and Phrases — Word 
“Family”) — (Constitution of India, Arti- 
cles 31-A, 31-B.) 

The validity regarding the artificial de- 
finition of a family given in Section 30-B. 
cannot be questioned, even if the section, 
in so far as it introduces an artificial con- 
cept of family unit and fixes ceiling on 
holding of agricultural land by such 
family unit, in violation of Second Pro- 
viso to Cl. (1) of Article 31-A. It is prohi- 
bited by Article 31-B by reason of its in-. 
clusion in the ninth Schedule, 

The plain meaning of the word ‘family’ 
given in Sec. 30-B clearly indicates that. 
a son will always be considered as a 
member of the family if he is dependent 
upon either his father or mother and. the 


-land held by them shall be considered. to 


be that of.a unit. The use of the word 
‘their’ in Section 30-B does not. mean that 
the legislature meant that son will be 
considered as a member of the family 
only when both the father and mother 
are alive and if one of them expires, he 
will cease to be member of the family. 
Such a construction cannot be said to be 
rational. The word ‘their’ appearing in 
Sec. 30-B (a) is required- to be read as 
singular or plural or both in’ its proper 
context, 

(B) Rajasthan Imposition of Ceiling on 
Agricultural Holdings Act (11 of 1973), 
Ss, 11, 15 — Notice — Notice to party, 
not served — Party appearing before 
authorities and placing its case — Party 
not prejudiced — Proceedings cannot be 
said to be vitiated for want of notice. 

(C) Constitution of India, Art. 133 — 
Leave for appeal — Case turned up on 
peculiar facts, and not involving substan- 
tial question of law of general importance 
— High Court declined to certify the. case. 

R. S. Purohit, for Petitioners, 


FY/FY/C845/81/VNP/SSG 
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-AIR 1981 NOC 233 (RAJ.). 

:1981 WLN 18 

KALYAN DUTTA SHARMA, C. J, 

Mahendra Singh etc., Petitioners v, 
University of Jodhpur, Respondent. 

Civil Writ Petn, Nos. 2137 etc. of 1980, 
D/- 5-2-1981. 

(A) Jodhpur University Act (17 of 
1962), Ss. 12 (5) and 24 — Emergency pow- 
ers of Vice-Chancellor under S. 12 (5) — 
Do not extend to making or repealing 
Ordinance. AIR 1977 Raj 67, Followed. 

(B) Jodhpur University Ordinances — 
Ordinance No. 35 (as amended by Notifi- 
cation dated 7-7-1978) — Not violative of 
Art. 14 of Constitution. (Constitution of 
India, Art. 14). 

The contention that the provisions of 
the amended Ordinance No. 35 are hit 
by Art. 14 of the Constitution cannot be 
accepted. because amendment made in 


Ordinance No. 35 is in the interest of 


higher education as the University ap- 
pears to be of the view that it is neces- 
sary that only those students who have 
passed Intermediate examination with 
General English and General Hindi as 
compulsory subjects should be admitted 
to Part II of the Three Years’ Degree 
Course if the quality of those who take 
to' higher education is to improve. There 
is no discrimination between those stu- 
dents who passed the Intermediate Exam- 
ination of other recognised Universities/ 
Boards and the students who passed the 
First Year Examination of the Three 
Years’ Degree Course of Jodhpur Univer- 
sity in the matter of admission to Part II 


of the Three Years’ Degree Course and 


with regard to additional qualification i.e, 
passing an examination in General Eng- 
lish and General Hindi as compulsory 
subjects. It cannot, therefore, be contend~ 
ed that by enforcing the amended Ordin- 
ance No, 35 the University is 
equality before the law. 

Harish Mathur, Panney Singh, M. R. 
Singhvi and B, R. Mehta, for Petitioners; 
H. M. Parekh, for Respondent, 


EY/HY/C491/81/JHS 





_AIR 1981 NOC 234 (PUNJ. & HAR.) 
2:1981 LAB. I. C. 1057 
FULL BENCH 
S. S. SANDHAWALIA, C. J., S. C, 
MITAL AND R. N. MITTAL, JJ. 

Dr. Bhagat Singh, Petitioner v. The 
Chancellor, Punjabi University, Chandi~ 
garh and others, Respondents, l 

Civil Writ Petn, No, 694 of 1981, 
22-5-1981, 
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denying 


. tioner; H. L. Sibal, Sr. Advocate 


Djs . 


ALR, 


(A) Punjabi University Act (35 of 1961), 
S. 9-A — Punjab Civil Service Rules, 
Vol. I, Part 1, R. 10.21 Note 2 — Appoint- 
ment of Govt. servant as Vice-Chancel~ 
lor for fixed period of three years — 
Servant sent on deputation — Right of 
recall not reserved — Order recalling 
him before expiry of term, is invalid, 


-° Where a Govt. officer, Director of Edu- 


cation, in the instant case, was appointed 
as Vice-Chancellor of the University for 
a period of three years and sent on depu- 
tation. The order of his recall before the 
expiry of his term was invalid when in 
the order of recall, no exigency of service 
for recalling the officer has been given 
nor he has been given any posting and 
no order of transfer incorporating the 
right to recall the deputationist was pro- 
duced, 

(B) Punjabi University Act (35 of 1961), 
S. 9-A — Punjab Civil Service Rules, 
Vol. I, Part I, R. 10.21 — Provisions of 
S. 9-A prevail over R, 10.21. (Constitution 
of India, Art. 245). 


Provisions of S. 9-A will prevail over 


R. 10.21, The powers of the 
legislature in enacting laws arg 
supreme, whereas those of the dele- 
gated legislation arë subservient. 


Therefore, if there is a clash between 
the laws framed by the legislature and 
those framed by subordinate legislation, 
the former will prevail over the latter, 


-1973 Lab IC 221 (Raj), Rel. on. 


(C) Punjabi University Act (35 of 1961), 
S. 9-A — Appointment of Govt. servant 
as Vice-Chancellor for fixed term of three 
years — Order recalling him before ex- 
piry of term amounts to order of punish- 
ment — It entails monetary loss due to loss 
of perquisites, such as. rent, free accom~- 
modation and sumptuary allowance. AIR 
1970 SC 77, Rel. on. (Constitution of India, 
Art, 311). i 

(D) Punjabi University Act (35 of 1961), 
S. 9-A — Appointment of Government 
servant as Vice-Chancellor for period of 
three years — He is bound by fixity of 
tenure —- He cannot opt to go back to his 
post in the middle of tenure. 1976 Lab IC 
294 (SC), Disting. 

P. P. Rao, (J. L. Gupta, G. C. Gupta, 
and Harbans Singh with him), for Peti- 
with 
S. G. Sibal (for Nos, 1 to 4) and M. Ra 
Agnihotri (for No. 5), for Respondents, 


FY/FY/C959/81/SNV, 


1981 
AIR 1981 NOC 235 (ALL) 

R. M. SAHAI, J. : 

Sukh 


Municipal Board, Appellant v. 
Deo Prasad, Respondent, 
Second Appeal No. 1052 of 1980. D/- 


21-8-1981. 


(A) Civil P. C. (5 of 1908), Sec. 100 
— Question of fact — Plea of estop- 
pel and acquiescence is primarily a ques- 
tion of fact and unless it is pleaded it 
cannot be adjudicated, (Evidence 
Act (1872), Section 115). 


(B) Limitation Act. (36 of 1963), Sec- 
tion 22 — Continuing wrong — Shops 
constructed by A in 1956 in front of B’s 
house — B’s right of frontage and 
passage obstructed by constructions — 
Suit filed by A in 1976 for removal of 
constructions — Held injury being a 
continuing wrong suit was not barred 
by limitation in view of Section 22. AIR 
1942 All 77 Refd. AIR 1959 SC 798 
Disting. 

(C) Civil P. C. (5 of 1908), O. 2, R. 2, 
— Bar of suit — Shops constructed by 
A in front of B’s house obstructing his 
right of frontage and passage — First 
suit by B for demolition of constructions 
confined only to 2 shops — Held subse- 
quent suit for relief in respect of re- 
maining shops was not barred by O. 2, 
Rule 2, since cause of action in case of 
continuing wrong was separate for each 
shop. 

M. C. Agarwala, for Appellant. 
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AIR 1981 NOC 236 (ALL-) 
R. M, SAHAI, J. 
Union of India, Appellant v. Jagdish 
Prasad Verma, Respondent. 
Second Appeal No. 2182 of 1977, 
11-8-1981, . 


(A) Civil P. C. (5 of 1908), Order 41, 
Rule 23 — Remand of case — Trial 
court has power to decide entire suit 
afresh, 

(B) Civil P. C. (5 of 1908), Order 14, 
Rule 1 — Non-framing of certzin issues 
— Could not be a ground for setting 
aside decree unless prejudice established. 

R. S. Dhawan, For Appellanz: Rajen- 
dra Kumar, For Respondent, 
SY/TY/E575/81/JDD Tr 
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AIR 1981 NOC 237 (CAL.) 
DIPAK KUMAR SEN, J. 

Shree Durga Agencies Limited v, The 
Jaipur’ Udyog Limited. 
. Suit No. 613 of 1979, D/- 18-5-1981. 

Rajasthan Relief Undertakings (Spe- 
cial Provisions) Act (9 of 1961), Sec 4— 
Suit against company, its Directors and 
General Manager — Notification prior to 
institution of suit declaring company as 
relief undertaking — Maintainability of 
suit, f 

The suit in the present case was in- 
stituted against a company, its Directors 
and the General Manager, The suit in 
effect was against the persons m 
management of the defendant company, 
their obligations and liabilities in rela- 
tion to such management. A notifica- 
tion was issued prior to the institution 
of the suit under section 4 by which the 
company in question was declared as re- 


- lief undertaking and it remained as such 


when the suit was instituted. The 
dispute was really akout the manage- 
ment of the defendant company. (i. e. 
about the validity of (i) notice conven- 
ing a meeting of defendant company (ii) 
business proposed therein and (iii) ap- 
pointment of directors), It was an inter- 
nal dispute. The maintainability of suit 
was challenged on the ground that it 
was barred by the provisions of the Act 
so long as the defendant company re- 
mained to be relief undertaking, 


Held that the suit was not barred by 
the provisions of the Act. The expres- 
sion ‘industrial undertaking’ for the pur- 
pose of the Act has a special meaning 
different from its ordinary connotation. 
Therefore, what is meant by the expres- 
sion is the organisation or the unit 
through which the business, trade, 
manufacture or calling is carried on by 
employed labour. In that view it cannot 
be said that the expression would neces- 
sarily include the owner of the unit e. g. 
an individual or a group of individuals 
or a juristic person, Such an extended 
meaning may lead to absurd results. The 
immunity under the statute cannot be 
extended fo cover individual obligations 
and liabilities of the Directors and other 
Officers of the undertaking, 


The business unit or the organisation 
is meant to be benefited and/or affected 
if declared to bea relief undertaking, 
Suits and other legal proceedings which 
directly affect the industrial undertak- 
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4 


ing if proceeded with would make the - 


relief provided by the Act infructuous 
or nugatory. A suit or a legal proceeding 
which does not interfere with the relief 
“undertaking directly but might affect 
the owner of the undertaking does nof 
come within the mischief of the Act. 


- Itis possible foranowner toown more 


than one industrial undertaking. In such . 


a case. if one of them is declared to be a 
relief undertaking, it would not follow 
that all the industrial units would be 
entitled to all’ the reliefs provided by 
the Act. AIR 1974 SC 1183, Rel on, 


HY/JY/D654/81/MBR 





AIR 1981 NOC 238 (DELHI) _ 
D. R. KHANNA, 4. 

Hazari Lal and another, Petitioners v. 
S. Dharam Pal Singh and others, Re- 
spondents. 

F. A. O. No, 2 of 1974, Dl- 22-4-198É 

Motor Vehicles Act (4 of 4939), Secs 
tion 110-B — Accident — Compensation 
— Deceased 17 years of age — Siudy- 
ing in 10th class of school and helping 
hig father in agriculture — Compensa- 
tion of Rs. 10,000 awarded by Tribunai 
— Enhanced to Rs. 22,000 in considera- 
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A.L R. 
AIR 1981 NOC 239 (GAU) 

B. L. HANSARIA AND T. C. DAS, JJ. 

State of Assam and another, Appel- 


lants v, Smt, Uttara ‘Deka and etc, Re~ 
spondents, 


M. A, (F) Nog 52 and 53 of 1976, Dj- 
26-5-1981. i 


Motor Vehicles Act (4 . of 1939), Sec, 
110-B-— Contributory negligence — Ap- 
portionment of compensation payable — 
Jeep belonging to State’ Govt, driven 
rashly and negligently aR on high- 
way against back. side` of stationary 
military truck- carrying no a ‘lamp ~m 
Death of State Government “émployee 
travelling in -jeep-— Held, Union of 
India could not escape liability for their 
contributory negligence and were liable 
to pay compensation proportionately to` 


‘claimants, along with State Govt, — Ap- 


portionment as between State Govt. and _ 
Union of India in ratio of 75: 25 held pro- 
per. AIR 1980 NOC 183 (Punj and: Har), 
Relied on.. : 

S. Ali, Sr, Central Govt. Standing.. 
Counsel and P. Roy. for Appellants; 
K, P. Sen, N. Chakravarty and T, ae 
for Respondents. 


tion of trend of living and cradually HY/SY/D870/81 JES 
falling value of rupee, eae 
R. K. Anand, for Petitioners; S, Fi 
Yadav, for Respondents, ee 
EY/FY/C599/81/VNP/SSG. 
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